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A WORD FROM CCMD

It is commonly said that Canada is suffering a “democratic
deficit,” that government does not operate the way citizens want
it to. Flowing from this criticism, there has been growing debate
about Canada’s democratic and political institutions, including
its public service. To be sure, discussion is part of a healthy and
vibrant democracy, yet many fundamental questions remain
unanswered. For example, how well-founded are criticisms of the
system? Are the problems endemic to parliamentary democracies
everywhere, or a result of practices and applications unique to
Canada? Are the calls for reform well-conceived and their impli-
cations fully understood? Finally, how do proposals for reform
affect the role of the public service and what is their impact on
public servants?

Addressing these questions requires a
strong research base that moves
beyond anecdote and opinion to sup-
port informed dialogue, debate and
decisions. The new Governance
Research Program (http://www.ccmd-
ccg.ge.ca/research/index_e.html) of

the Canadian Centre for Management
Development (CCMD) seeks to build a
foundation of knowledge and generate
must-read research that is honest,
fact-based and of indispensable value
to federal practitioners.

Responsible Government: Clarifying
Essentials, Dispelling Myths and
Exploring Change is the first publica-
tion to be released by the Governance
Research Program. It is authored by
Peter Aucoin and Jennifer Smith,
two of Canada’s leading scholars in
political science and public adminis-
tration, and Geoff Dinsdale, Head of
CCMD’s Governance Research Program.
Valuable insights and feedback provid-
ed by numerous scholars and public
servants have further strengthened the
work of the authors.

The purpose of this document is to
explore the core of Canada’s parlia-
mentary democracy — responsible
government. To borrow a phrase from
the authors, responsible government
is “... the singular, democratic hook
on which the whole thing hangs.” The
issue is therefore not only of concern
to scholars and politicians, but also of
profound and fundamental impor-
tance for public servants and all
Canadians.

By understanding responsible govern-
ment, public servants can more fully
appreciate the fundamentally impor-
tant role they play in Canada’s parlia-
mentary democracy, and how they
can best support and serve Ministers,
Members of Parliament and citizens.
Understanding responsible govern-
ment will also help public servants to

better ascertain what is required of
them and why, what is proper and
when. Through this knowledge, public
servants will be better positioned to
assert the values of the public service,
support effective democratic account-
ability and, ultimately, strengthen
Canadians' confidence in their gov-
ernment and democratic institutions.

Each part of this publication address-
es a different component of the
responsible government puzzle, with
Part 4 providing an analysis of partic-
ular interest. Here the authors outline
common proposals for reform of dem-
ocratic institutions and practices, and
the impacts they could have on
responsible government. A short time
ago this could have been viewed as a
theoretical undertaking; recent devel-
opments indicate otherwise. Since
taking office, the current Prime
Minister has stated that democratic
reform is one of his highest priorities.
Indeed, while this publication was
being prepared for printing, the Prime
Minister announced a number of
reforms and indicated that others are
on the way. A testimony to the rele-
vance and timeliness of this publica-
tion, the authors explore aspects of
some of these very changes as well as
other commonly suggested reforms—
but they do not stop there. They con-
tinue on to examine how such reforms
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could impact the roles and responsi-
bilities of public servants as well as
the tradition of Canada’s professional,
anonymous and non-partisan public
service. We have not seen such an
analysis before and view it as an espe-
cially noteworthy contribution,

CCMD is proud to make this impor-
tant publication available and is con-
fident that it will provide an enduring
cornerstone for constructive reflec-
tion and dialogue.

Janice Cochrane
President

INTRODUCTION

THE PurProSE oF THIS PUBLICATION

This paper has been written to address concerns about the
current state of knowledge and understanding of responsible
government. Its target audience is the public service, and it
has been written for two reasons.

First, it is believed that many pub-
lic servants, especially new public
servants, would benefit from
greater knowledge about the foun-
dations of Canada’s parliamentary
system, not only as citizens but
especially as state officials who
participate in the exercise of gov-
ernment authority. Secondly, criti-
cisms of some of Canada’s central
institutional arrangements and
political practices have given rise
to demands for political and insti-
tutional reform. These reforms
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could have consequences for public
servants and the institution of a
professional, non-partisan public
service, consequences which public
servants must consider as they
advise Ministers on possible
reforms.

This publication addresses these
issues in four parts:

- THE FIRST PART €xamines the
core element of responsible
government as the rule upon
which everything else depends.



It considers the political logic and
rationale for this rule and out-
lines how the single rule can
accommodate many different
kinds of institutional arrange-
ments and practices.

- THE SECOND PART €xamines the
convention of ministerial respon-
sibility, a related but separate and
subordinate constitutional prin-
ciple. It discusses how this princi-
ple is meant to operate, the con-
siderable confusion that exists
about its effectiveness and how it
relates to the accountability of
public servants.

- THE THIRD PART €xamines the
various checks and balances that
exist within the system of respon-
sible government as it applies to
our parliamentary structures. It
discusses their effectiveness as
they are currently practised.

* THE FOURTH PART €xamines how
proposed reforms to our major
institutional arrangements and
political practices could affect
responsible government and pub-
lic servants.

A few qualifiers are worth noting.
The paper makes brief references to
other political systems, some of
which share our tradition of respon-
sible government within a parlia-

mentary system and others that do
not; these comparisons serve to high-
light what is distinctive about our
Canadian institutional arrangements
and political practices. It also exam-
ines the most common suggestions
for reform but does not advocate any
particular reform.

The publication examines institution-
al arrangements and political prac-
tices but it is not a textbook on how
the Canadian system of government
works. The many parts of the system
that are not discussed are left out
intentionally. Likewise, this publica-
tion does not pretend to be a “how-to
guide” for designing, assessing or
advising on reforms that potentially
affect the constitutional convention of
responsible government. Rather, it
is a learning document, designed to
educate and to encourage reflection
and discussion.

Way PuBLIC SERVANTS
SHourp Reap THis
PuBLICATION

In 2003, the government issued a guide
for Ministers and Ministers of State,'
guidance for Deputy Ministers; and a
values and ethics code for the public
service.! Each of these documents
takes care to outline and detail the
character of Canada’s constitutional
system of responsible government and

the respective roles and responsibilities
of Ministers, Deputy Ministers and all
public servants within this system.
This trilogy of official documents
comes at a critical time for both gov-
ernment and the public service as
institutions of democratic governance.
Public trust and confidence in these
institutions has declined significantly
over the past two decades.

The 2003 Values and Ethics Code for
the Public Service begins with the fol-
lowing declaration:

The Public Service of Canada is an
important national institution,
part of the essential framework of
Canadian parliamentary democra-
¢y.... The Constitution of Canada
and the principles of responsible
government provide the founda-
tion for Public Service roles,
responsibilities and values. The
democratic mission of the Public
Service is to assist Ministers,
under law, to serve the public
interest.’

Public servants need
to know what all of

this means for them. This
requirement applies not only to those
who advise Ministers directly but also
to the vast majority of public servants
who rarely or never interact directly
with Ministers, who work deep within
the public service hierarchy or far away

from headquarters. While the latter
may see themselves as different from
those public servants who work with
Ministers in the rarified centres of gov-
ernment departments and central
agencies, public service values and
ethics apply equally to all public ser-
vants. Indeed, in several respects, a
solid grounding in the values and
ethics of the public service are most
important to those who work on the
front lines. They are the ones who
interact directly, regularly and person-
ally with citizens, as well as with a vast
array of government contractors and
suppliers.

The public service values and ethics
articulated in the 2003 Code encom-
pass requirements that one expects to
find in all democratic political regimes,
as well as particular requirements that
emanate from the Canadian system of
responsible government. This publica-
tion has been prepared to assist public
servants in understanding the demo-
cratic principles of responsible govern-
ment that underpin these specifically
Canadian public service values and
ethics. Public servants need an under-
standing of the democratic principles
that underlie these values and ethics to
be able to apply them to their public
service work.

Federal public servants also need to be
aware of the values that derive from the
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Canadian model of a career or profes-
sional, non-partisan public service. A
professional, non-partisan public serv-
ice is not required by responsible gov-
ernment, but it has become an impor-
tant feature of the Canadian govern-
ment. For many public servants, the
increasing pressures to accommodate
ministerial direction and stakeholder
demands in policy and program design,
as well as citizens' priorities in service
delivery, can place strains on their
capacity to remain neutral and impar-
tial. The increasingly influential role of
political aides in governance and public
administration over the past two
decades requires career public servants
to have a sound understanding of how
responsible government and a non-par-
tisan public service should balance the
democratic and professional dimen-
sions of public administration.

In their dealings with citizens and in
their decisions on the use of govern-
ment resources, public servants must
be cognizant and conscious of the fact
that they are agents of a democratic
government, whether by serving citi-
zens, enforcing laws with the authority
of the state or managing public money.
What they do has an effect on public
trust and confidence in government
and the public service. This is not mere-
ly rhetoric; studies show this to be
afact. Studies also show

that the quality of the

institutions of govern-
ment and the public
service has a direct
Impact on the econom-
ic and social well-being

Of society. The consequences for
how well public servants perform their
duties, in short, should not be underes-
timated.

The quality of the public service is
determined by several factors, one of
which is constitutional literacy. Public
servants need to know how authority,
responsibility and accountability work
within our constitutional framework
to be able to understand how they fit
within the complex set of relationships
between Ministers, Members of
Parliament (MPs), public servants and
citizens. Failure to understand what is
fit and proper in these relationships
could lead to bureaucratic abuses of
power with respect to Ministers, MPs
and citizens; a public service insuffi-
ciently responsive to elected authori-
ties; usurpation by the public service of
functions best performed by politicians
or their political assistants; and/or a
public service unable to articulate to
elected politicians and citizens the
value that a professional, non-partisan
public service adds to democratic gov-
ernance. Increasingly, there appears to
be evidence of such shortcomings

throughout the federal public service.
Not so long ago, constitutional literacy
was taken for granted in the public
service, or it was assumed that few
public servants needed to be constitu-
tionally literate. Public service values
and ethics were also taken for granted,
or were considered largely irrelevant to
the practical tasks of getting the work
of the public service done efficiently
and effectively.

A great deal has changed in recent
decades. We now know that values and
ethics cannot be taken for granted. We
also know that values and ethics are
unlikely to be consistently followed by
those who do not understand the prin-
ciples upon which our democratic
structures are established. Of course,
knowledge alone is not sufficient but it
is a prerequisite. In this age of constant
change, the continuous learning that
the public service undertakes — from
top to bottom, from headquarters to
field — must include a thorough
grounding in the democratic and con-
stitutional foundations of these values
and ethics.

AN OVERVIEW OF CANADA’S
CONSTITUTIONAL SYSTEM

The Convention of
Responsible Government

For many, perhaps even most Canadians,
the term “responsible government”
may mean nothing more than a
description of a government that acts
responsibly. In fact, in Canada,
“responsible government” has a very
precise constitutional meaning. It
means that the government — consist-
ing of the Prime Minister and the
Cabinet — must always have the con-
fidence of a majority of elected MPs in
the House of Commons. This one rule
is the foundation of our democratic
system, from which everything else
derives. The name we give to this rule
is the “confidence convention.” Under
this rule, the government is responsi-
ble to the House of Commons for the
exercise of the powers of government
and governs only as long as it has the
confidence of a majority of elected
MPs — hence the term, “responsible
government.”

The Canadian system of government
comprises three parts:

- Tue Crown — the Queen and the
Governor General, her representa-
tive in Canada;
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« ParuiamenT — consisting of the
Crown, the House of Commons
and the Senate; and

- Tue Jubiciary — the hierarchy
of courts, with the Supreme Court
at the apex.

The relationship between these three
parts is the subject of the Canadian
constitution, which itself consists of
two parts: (i) written constitutional
law; and (i) constitutional convention
(or unwritten rules and principles).

The written constitution (the
Constitution Act, 1867)* Vests execu-
tive powers in the Queen, whose
authority is exercised by the Governor
General on the advice of the Queen’s
Privy Council for Canada. It also pro-
vides for one Parliament of Canada,
consisting of the Queen, the Senate
(also known as the upper chamber or
upper house) and the House of
Commons, and makes specific provi-
sions for the exercise of legislative
power. (For quick facts on executive

as Prime Minister and Ministers.
Constitutional convention consists of
unwritten rules and principles that
are known, understood and accepted
by those who hold elected and
appointed office.

Under the constitutional convention of
responsible government, the powers of
the Crown are exercised by Ministers,
both individually and collectively. In
formal constitutional terms, the Prime
Minister and other Ministers
are appointed by the Governor General.
They are the active committee of the
Queen’s Privy Council for Canada,
commonly referred to as “the govern-
ment,” “the Cabinet” or “the min-
istry.”t By constitutional convention,
however, the Prime Minister and
other Ministers of the government
hold office only as long as they
possess the confidence of a
majority of MPs in the House of
Commons.

If the government loses
the confidence of the

must either resign, which entails the
resignation of the entire ministry, so
that a new government can be formed,
or hold a new general election. If a new
general election is held, the govern-
ment does not resign but stays
in office pending the outcome of
the election.

“Confidence” can be determined by
the government declaring a vote in the
House to be an issue of confidence; by
the Opposition moving a motion of
non-confidence in the government;
and by the status of legislation that
comes before the House, since certain
votes, for instance on items such as
the Budget or Estimates of govern-
ment spending, are always deemed to
be votes of confidence.

The Convention of
Ministerial Responsibility

In reality, Ministers exercise the
executive powers assigned to the
Crown under the written constitution

and statutory law. Formally,
Ministers “advise” the Crown and the
Crown must accept their advice. In
Parliament, Ministers also exercise
the exclusive right to recommend
motions in the House of Commons
for the raising and spending of public
money. Most legislation that is
passed by the House and Senate is
legislation introduced by the govern-
ment itself.

Ministers are collectively responsible
for all decisions of Cabinet and for car-
rying out the government’s policies
established by Cabinet. Ministers are
individually responsible for powers
specifically assigned to them, as well
as for organizations in their “portfolio”
(including their departments, and any
agencies, boards, corporations or com-
missions that report to them and,
through them, to Parliament). In addi-
tion, Parliament regularly assigns spe-
cific powers to the Governor in
Council (the term used when the
Cabinet acts formally in advising the

government and Parliament, see

Appendix 2.) In particular, it pre- House, the Prime Minister

scribes whom the Crown can appoint ~ hags two option S. Heorshe

*|t is important to note that Canada is a federal state, and the Constitution Act, 1867 is the core of
Canada’s written constitution. Canada’s complete written constitution is a collection of 25 documents
that are listed in the Constitution Act, 1982. Part | of the Constitution Act, 1982 is the Canadian Charter
of Rights and Freedoms.

tIn Canada, “the government” usually means the Prime Minister and his or her Ministers. (It can also
refer to the entire executive-administrative branch of government, as in the Government of Canada.)
Before 1993, the terms “the government” and “Cabinet” were often used interchangeably, because all

Ministers of the government were members of Cabinet. In the ministry of former Prime Minister Jean
Chrétien, Secretaries of State were part of the ministry, but not members of Cabinet. These Secretaries
of State assisted Cabinet Ministers and were often referred to by the media as “junior Ministers.” In
forming his Government on December 12, 2003, the current Prime Minister has not used the Secretary
of State positions in his ministry. However, he has appointed several Ministers of State to take on
responsibilities assigned by him or to assist a Minister. Ministers of State do not have their own port-
folio but are members of Cabinet. All Ministers and Ministers of State are, therefore, members of both
the ministry and Cabinet. In addition, Parliamentary Secretaries have been sworn to the Privy Council,
for the first time, and in certain circumstances will be required to adhere to Cabinet solidarity. They
may be invited by the Prime Minster to attend a Cabinet or Cabinet committee meeting, but they are
not members of the ministry or the Cabinet. In this paper, when we refer to “the government” we
mean the Cabinet or ministry.

INTRODUCTION



Crown), or to Treasury Board (the
Cabinet committee established under
the Financial Administration Act with
specific powers with respect to admin-
istrative matters). Although a decision
may formally be made by the Governor
in Council, Parliament will normally
hold responsible the Minister on
whose recommendation a decision
was made. Of course, a Minister is
individually held responsible wherever
Parliament has assigned specific
responsibility to that Minister.

Ministers are responsible whether
they exercise powers themselves or
delegate them to their officials, explic-
itly or implicitly. A Minister is

responsible for everything
that is done by officials

in his or her name. The con-
vention of ministerial responsibility
ensures that powers of government are
assigned to an identifiable Minister, to
the Cabinet or to Treasury Board so
that a particular Minister can be held
responsible, that is, named and
blamed for alleged or real instances of
maladministration. Furthermore, the
same Minister has power to take cor-
rective action as necessary.

While Ministers are responsible to the
House of Commons, the Prime
Minister alone has the constitutional
authority to dismiss a Minister, that is,

to require that a Minister resign. The
House of Commons can call for a
Minister's resignation, even censure a
Minister, but has no constitutional
powers either to force a Minister to
resign or to require the Prime Minister
to dismiss a Minister. Nor can the
House impeach a Minister. Politically,
of course, under certain conditions,
the House of Commons can pressure a
Minister to resign or cause the Prime
Minister to dismiss a Minister.

Parliamentary Government as
Party Government

Responsible government constitutes a
form of representative democracy.
Canadians elect representatives (MPs)
to the House of Commons. These MPs
decide who forms the government. The
device through which MPs perform
this critical function is the political
party. The device of political parties
enables citizens to:

« cast an individual vote for a candi-
date who is identified with a par-
ticular political party, each of
which has a designated party
leader; and

collectively choose the numbers of
MPs elected from each political
party in the House, and thereby
determine which party leader
heads the government as Prime
Minister.

Not surprisingly, political parties have
emerged as primary political organiza-
tions virtually everywhere there are
parliamentary systems of responsible
government. For that reason, we refer
to our system of government as a sys-
tem of “party government.”

Political parties, however, have no
constitutional standing of any kind.
Nor are they a requirement of respon-
sible government. And, although they
are increasingly recognized in law for
purposes such as the regulation of
financial contributions to parties or
election spending by parties, they are
not a part of government. On the con-
trary, they are freely formed, private
coalitions of citizens who band togeth-
er to pursue shared political interests
by having their candidates elected to
public office in hopes of forming the
government, or by simply advancing a
policy agenda or promoting their defi-
nition of the public interest.

Civic Illiteracy and the
Democratic Deficit

With its combination of written law
and unwritten convention, the
Canadian constitution is undoubtedly
somewhat complex. Furthermore, a
number of longstanding institutional-
ized arrangements and political prac-
tices, which are not required by the
convention of responsible government,

have been introduced, adding a certain
amount of ambiguity. Within this
environment, there is increasing evi-
dence of a continuing decline in “civic
literacy” among citizens.’ To some
degree, this illiteracy extends to those
who hold elected or appointed office,
including public servants, as well as to
those who report or comment on poli-
tics and government in the media.

Civic illiteracy, at least in some part, is
due to an assumption that a number of
existing institutional arrangements of
parliamentary government, as well as
certain political practices, are integral
to responsible government. This wide-
spread but incorrect assumption is
compounded by increasing criticism of
some of these institutional arrange-
ments (including the electoral system,
the Senate and the powers of the Prime
Minister) and political practices
(including party discipline and adver-
sarial politics). In the absence of
reform of these arrangements and
practices, there has been a widening
gap between the way government
operates and the way citizens want it
to operate, a gap some refer to as the
“demoacratic deficit.”

The problem of civic illiteracy is
not merely an academic question.
Criticisms of institutional arrange-
ments and political practices have
gained momentum as pressures for
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reform. The danger is not that these
institutions and practices may be
reformed. It must be emphasized that
the constitutional system of responsi-
ble government can accommodate a
variety of institutional arrangements
and political practices beyond those
with which we are familiar. Rather, the
danger is that a misunderstanding of
responsible government may lead to a
misdiagnosis of the problem and to the
adoption of institutional and political
reforms that undermine the democrat-

ic foundations of responsible govern-
ment. Arrangements and practices
must be reformed in a way that ensures
that the confidence convention is fully
respected as the central rule of respon-
sible government. Otherwise, we would
need to change the constitution itself
and secure another form of representa-
tive democracy, presumably one in
which the political executive is directly
elected by citizens separate from the
election of their representatives in the
legislature.

*

PART 1:
RESPONSIBLE GOVERNMENT

THE ORIGINS OF RESPONSIBLE GOVERNMENT

The origins of responsible government in Canada lie in its
colonial past. The British colonies that lay north of the United
States had enjoyed elected assemblies, or legislatures, since
the end of the 18" century. However, these assemblies were
weak institutions that clashed with British governors, whose
actions they were unable to control except by denying them
enough money to run competent administrations. The
increasingly bitter stand-off between the two sides came to a
head in 1837 in the rebellions in Upper and Lower Canada, fol-
lowing which the British sent John George Lambton, the first
Earl of Durham, to investigate the problems and make rec-
ommendations to resolve them. One of Lord Durham’s key
recommendations was to establish responsible government,
as it was by then known.

In his Report on the Affairs of British  of executive and legislative powers
North America in 1839, Durham as in the American model, but
stressed that responsible govern- instead kept the executive (i.e., the
ment did not entail the separation  Cabinet) in the elected legislature;

PART 1: RESPONSIBLE GOVERNMENT
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This entire separation of the leg-
islative and executive powers of a
State, is the natural error of gov-
ernments desirous of being free
from the check of representative
institutions. Since the Revolution
in 1688, the stability of the
English constitution has been
secured by that wise principle of
our Government which has vested
the direction of the national poli-
cy, and the distribution of patron-
age, in the leaders of the
Parliamentary majority. However
partial the Monarch might be to
particular Ministers, or however
he might have personally com-
mitted himself to their policy, he
has invariably been constrained to
abandon both, as soon as the
opinion of the people has been
irrevocably pronounced against
them through the medium of the
House of Commons.

As is evident from this passage,
Durham squarely conceptualized
responsible government as a solution
to the stand-off between the British

KEY POINTS TO REMEMBER

governors on the one hand and the
elected legislature on the other.
It detached the Crown from partisan
politics and made parliamentary lead-
ers responsible to the legislature
for the advice they give to the Crown.

Thus, the ultimate con-
trol of the executive is
in the hands of the
legislature, which is the
singular, democratic
hook on which the
whole thing hangs.

Durham also claimed the British had
been practising responsible govern-
ment since the Glorious Revolution of
1688, which seems a stretch. Although
the concept of responsible govern-
ment had been evolving since 1780,
most historians agree that it was not
adopted in Britain until 1832 — cer-
tainly not before then.’

Responsible government has a democratic purpose and origin.

It detached the Crown from partisan politics, and made the execu-
tive (also known as the Cabinet or government) responsible to the
peoples’ assembly of elected representatives (i.e., the House of
Commons). This resolved the stand-off between the British
governors and the elected assembly, and provided the democratic
underpinning for Canada’s parliamentary system of government.

TaE DEMocrATIC CONTROL
OF GOVERNMENT

Like the former British governors,
modern political ~executives are
inclined to be imperial, that is, to over-
reach themselves unless they are
checked by others. While they under-
take consultative processes, they tend
to resist limitations others might want
to place on them in the name of
democracy. Whether it is because of
the need to be quick and decisive in
military or diplomatic matters, the
desire to be comprehensive in imple-
menting major public policy initiatives
or the determination to spend money
to generate public support in the next
election, political executives prefer to
secure the greatest possible freedom to
act as they see fit.

In the Western world, only two major
democratic devices have been used
successfully to restrain the power of
the political executive. The first, craft-
ed by the Americans, is a system of
separation of powers, in which checks
and balances are applied to the three
branches of government — the execu-
tive, the legislative and the judicial. As
explained by the authors of The
Federalist, each branch is assigned not
only its own set of powers, but also
some checks on the powers of the other
branches. For instance, the U.S.

President nominates members of the
federal judiciary, while the Senate has
the power to veto the nominations.
But, once appointed, federal judges are
empowered to review the constitution-
ality of the actions of the legislative
and executive branches in the course of
determining disputes brought before
them. The President can veto bills
passed by the two houses of Congress,
while the Senate has a veto over the
President’s nominees for the Cabinet,
and so forth. The American system of
checks and balances is intended to
maintain the integrity of each branch
that exercises the powers of govern-
ment, as well as the integrity of the sys-
tem overall.

The second device is responsible gov-
ernment, the convention that brings
democratic control to the parliamen-
tary system of government by making
the political executive, individually
and collectively, responsible to elected
representatives. /e Prime

Minister and Cabinet must

retain the confidence of
the majority of MPs to

continue to govern. Con-
trary to popular belief, there is a sepa-
ration of powers in the parliamentary
system. An independent judiciary
exercises judicial power, and the exec-
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utive implements the law and admin-
isters public services independently of
the legislature. Nonetheless, the dem-
ocratic heart of the system is the col-
lective responsibility of the executive
to the legislature.

At the Philadelphia convention in
1787, the framers of the American con-
stitution considered having Congress
select the president, but discarded the
idea for the reason that it would make
the chief executive beholden to the leg-
islature. They wanted to establish a
competent executive, not a weak one.
From their standpoint, an executive
accountable to the legislature seemed
to be a weak executive.

KEY POINTS TO REMEMBER

Canadians, as citizens of a parliamen-
tary regime of responsible government,
know otherwise — an executive
accountable to the legislature can be a
very strong executive indeed. Some
critics say too strong! They say that too
much power is concentrated in the
executive, especially in the Prime
Minister, and that the government
seems to do whatever it wants with few
checks and balances.

In Canada, the current climate of
doubt about the system of responsi-
ble government is fed chiefly by the
suspicion that it is no longer the
resolution to the problem of the
imperial executive.

In the Western world, there are only two democratic devices
used to restrain the power of the executive: the American
congressional system of checks and balances and the British
system of responsible government. The former separates the
executive from the legislature; the latter makes the executive
part of the legislature and responsible to it.

T ONE RULE OF
RESPONSIBLE GOVERNMENT

It is worth emphasizing that the fun-
damental rule that drives the system of
responsible government is the require-
ment that the government has the sup-
port of the majority of elected MPs in

the House of Commons. This is the
“confidence convention.” Every other
rule is a logical derivation from it or
must conform to it. The confidence
convention requires that a government
that has lost the confidence of the
majority of MPs either resigns so that a
new government may be formed with

the confidence of the House or a new
election is called. Under this rule, what
cannot happen is nothing. A govern-
ment needs the confidence of the legis-
lature to govern.

The confidence convention is a con-
vention because it is not written in the
constitution but has been elaborated
over the years by the conduct of politi-
cal actors. The following statements
describe the basics of responsible gov-
ernment in Canada;

« the Crown appoints as Prime
Minister the political leader able to
form a government that com-
mands the confidence of a majori-
ty of the elected members of the
House of Commons;

the formal powers vested in the
Crown under the written constitu-
tion are exercised on the advice of
the Prime Minister alone or the
Prime Minister and collectivity of
Ministers that is the government
(or Cabinet), which functions
legally as the active committee of
the Privy Council that aids and
advises the Crown;

the Ministers, individually and col-
lectively, are continually responsi-
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ble to the House of Commons,
which in turn holds them to
account; and

a government that loses the confi-
dence of a majority of members of
the House either resigns, so that a
new government can be formed
according to the preferences of the
majority of MPs, or advises the
Governor General to call a general
election.

As noted earlier, there are several
things people imagine to be derived
from responsible government — usu-
ally things that these people dislike —
that in fact are not derived from it. For
example, some associate responsible
government with an appointed
Senate; others imagine it means the
Prime Minister alone selects Cabinet
Ministers, and still others identify it
with the single-member-plurality
(SMP) electoral system, colloquially
known as the “first-past-the-post sys-
tem,” in which the candidate with the
most votes (a plurality, not necessarily
a majority, of votes) is elected to the
legislature. The fact of the matter is
that responsible government need not
include any one of these things.
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Responsible government entails one rule — government is
responsible to and must always have the confidence of the
majority of elected members of the House of Commones.

MYTHS TO DISPEL

Myth: Responsible government
necessarily includes such insti-
tutions as an appointed
Senate, the existing electoral
system, the current practices of
party discipline and the extent
of the Prime Minister’s powers
to appoint Cabinet Ministers.

ONE RULE, BUT MANY
PoSSIBLE INSTITUTIONAL
ARRANGEMENTS AND
PRACTICES

Today, the many countries that employ
a system of responsible government
rely on a wide variety of institutional
arrangements. This is true even
amongst the so-called “Westminster”
systems, a category that includes
Britain, Australia and New Zealand, as
well as Canada. For instance, Australia
and Canada are federal systems, while
New Zealand is a unitary system;
Britain, long the exemplar of unitary
states, is moving toward federalism as
it devolves legislative powers from the

Fact: Responsible government
does not necessarily include
the current Canadian version
of these institutional arrange-
ments and political practices.
To be sure, they affect the
operation of responsible
government in Canada, but
they are not required by it.

British Parliament to Scotland and
Wales. Similarly, New Zealand does
not have a Senate, while the Australian
Senate is elected on the basis of the sin-
gle-transferable vote (STV), which is a
type of proportional representation
(PR), and the British House of Lords
might best be described as a work in
progress, currently being a mixture of
appointed and hereditary lords. In
terms of the electoral system, both the
British and the Canadian House of
Commons favour the single-member-
plurality (SMP) system, while the
Australian House of Representatives
uses the alternative vote (AV), a non-
proportional system that allows vot-

ers in each district to rank order the
candidates for office; the New Zealand
Parliament uses the mixed-member
proportional system (MMP) which, as
the name implies, elects some mem-
bers from single-member (non-pro-
portional) constituencies and the rest
from nation-wide (proportional)
party lists.

The political systems of these coun-
tries vary in many other ways, includ-
ing the practices of political parties.
For example, in Australia, when the
Labor Party forms a government, its
parliamentary caucus chooses the
Cabinet Ministers, whereas in Canada
the Prime Minister alone makes these
choices. Enough has been said, howev-
er, to substantiate the central point
that the rule of responsible govern-
ment coexists with a variety of institu-
tional arrangements and political
practices. In other words, responsible
government is not an obstacle to insti-
tutional change, as long as the political
executive is required to be responsible
to the legislature by maintaining the
confidence of a majority of members.

That is not to say responsible govern-
ment has had no influence on
the shape of political institutions or
the behaviour of political actors. It
most certainly has. For example, the
dominance of political parties in
Westminster-style systems is histori-

cally derived from responsible govern-
ment, since the core rule of responsible
government gives like-minded, elected
politicians every incentive to hang
together. Parliamentary leaders who
managed to keep the support of the
majority of elected MPs over time
became the leaders of the party
of the majority, or simply the “govern-
ing party.”

Another criticism of responsible gov-
ernment is that it encourages an adver-
sarial approach to politics, in which
the governing party (or parties)
defends its actions while the opposi-
tion party (or parties) attacks them.
And it no doubt does, for the same rea-
son that it encourages the establish-
ment of disciplined political parties.
Just as political actors who form the
government are bound to follow
strategies they think will keep them in
government, opponents follow a strat-
egy they think will decrease public sup-
port for the government.

To stress that responsible govern-
ment allows a variety of institutional
arrangements and political practices
is not to be unmindful of its impact
on these arrangements or on the
behaviour of political actors.
However, it is important to appreci-
ate the astonishing variety that this
one-rule system yields.

PART 1: RESPONSIBLE GOVERNMENT
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KEY POINTS TO REMEMBER

Responsible government can accommodate various institutional
arrangements, powers and practices. As a result, countries

with a system of responsible government are each distinct in
terms of their head of state, electoral system, prime ministerial
powers, upper chamber (Senate), party discipline and parliamen-
tary procedures.

PART 2:
MINISTERIAL RESPONSIBILITY

THE CONVENTION OF MINISTERIAL RESPONSIBILITY

Under responsible government, the government stands or
falls as a single entity. Thus, responsible government requires
that, collectively, Ministers are politically responsible to the
House of Commons for the exercise of state powers.

However, Ministers are also legally
responsible for the exercise of state
powers. The assumption of legal
responsibility for the exercise of
state powers by individual Ministers
occurred before the complete adop-
tion of responsible government, so
that Ministers could exercise state
powers along with or in place of the
Crown as the constitutional struc-
tures of British parliamentary gov-
ernment evolved. The powers of the
Crown are thus exercised by an
identifiable Minister, or group of

Ministers (such as Cabinet acting as
Governor in Council or a Cabinet
committee with statutory authority
like the Canadian Treasury Board).
This convention ensures that there
is always a Minister who is responsi-
ble to name and blame when things
go wrong. Politically, the naming
and blaming happens in the House
of Commons; legally, it occurs in the
courts of law.

The major institutional device to
give effect to ministerial responsibil-
ity is the organization of ministerial

PART 2: MINISTERIAL RESPONSIBILITY
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portfolios so that a single Minister is
designated as the executive head of
each department of government. This
organizational model replaced the ear-
lier model in Britain, when state
organizations were directed and man-
aged by a board of more than one
Minister or Crown official. (The
Canadian Treasury Board, organized
as a board of Ministers with statutory
authority, reflects the earlier tradition.)
With this change, the government,
headed by the Prime Minister, became
a Cabinet of Ministers, each of which
headed a department of government.

The convention of ministerial respon-
sibility entails the following:

¢ Ministers are individually respon-
sible to the legislature for the pow-
ers Parliament has assigned to the
portfolio each holds;

Ministers are individually respon-
sible for their own actions, as well
as for the actions of their subordi-
nate departmental officials;

Ministers answer questions put to
them in the House of Commons
and by its committees, as well
as by Senate committees, on all
subjects that fall within their
responsibilities;

departmental officials may be
called as witnesses before parlia-
mentary committees to answer

questions on behalf of their
Ministers; and

¢ Ministers can be individually
named and blamed for malad-
ministration, even censured by
the legislature, but they cannot
be removed from office by the
legislature.

Democratic Control over
Public Administration

The democratic principle underlying
the doctrine of ministerial responsibil-
ity, writes Sharon Sutherland, is to
ensure that a particular Minister is
“responsible for any act done by the
Crown [the entire executive-adminis-
trative structure of government] that
can be politicized by its pursuit in the
House of Commons.™ As a result, “the
doctrine offers democratic control
over bureaucratic administration, past
and future.” Democratic con-

trol requires both the
authority of Ministers to
act and ministerial

responsibility for what

Is done. The two dimensions are
intimately connected: without minis-
terial authority, ministerial responsi-
bility vanishes. Ministers cannot be
held responsible for what has hap-
pened if they did not have the author-

ity to act in the first place; they can-
not take corrective action if they do
not have the authority to intervene in
the administration of their portfolio.
That is why the incumbent Minister
must answer, even for what has
occurred in the portfolio prior to his
or her appointment: only the incum-
bent Minister has the authority to
act to correct past decisions or their
consequences.

The genius of the doctrine is that
when Parliament confers on a
Minister a specific responsibility for
the conduct of public business, it also
provides him or her with the statuto-
ry authority necessary to discharge
that responsibility, thereby establish-
ing the requisite conditions for min-
isterial ~responsibility. Ministers'
responsibilities extend to everything
done by their departments,* “includ-
ing the actions of all officials under
their management and direction,
whether or not the Ministers had

prior knowledge.”® There is no dis-
tinction between matters of policy
and matters of administration.

A Minister's responsibility extends to
Crown corporations or other agencies
that operate with some measure of
separate authority, or at “arm’s
length.”t As long as these organiza-
tions are established as government
organizations, they are subject to the
ultimate direction and control of
Ministers, and do not diminish the
general responsibility of Ministers to
answer and be held responsible in the
House of Commons “about the way in
which the power of the state is being
exercised,” as Nicholas dOmbrain
puts it."

False Assumptions and
Bad History

In recent decades, the doctrine of indi-
vidual ministerial responsibility has
come to be regarded by many MPs,

* Ministers are not responsible if a statute assigns authority exclusively to a Deputy Minister or other

public servant.

tThese stand in sharp contrast to the federal government’s recent design and creation of “independent
foundations,” in which Ministers do not have sufficient authority and therefore ministerial responsi-
bility does not apply. At the same time, this design at least serves to highlight a conundrum in con-
temporary public management. The conundrum is the desire to promote greater performance and
innovation in the administration of public affairs by pursuing a radical devolution of authority. The
independent foundation model demonstrates what happens when ministerial authority and responsi-
bility are removed; there is nothing much left to public accountability or democratic control. See Peter
Aucoin, “Independent foundations, public money and public accountability: Whither ministerial
responsibility as democratic governance,” Canadian Public Administration, vol. 46, no.1 (Spring 2003),
p. 11-26; and Canada, Office of the Auditor General, Report to the House of Commons, April 2002
(Chapter 1, “Placing the Public’'s Money Beyond Parliament’s Reach”).
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commentators and students of parlia-
mentary government as thoroughly
outmoded. Many critics seem to
assume that there was a time when
Ministers resigned when their actions
or decisions, or those of their officials,
came under attack in the House of
Commons, or when the House of
Commons could require Ministers to
resign. The assumption is incorrect.
The pattern of ministerial resignations
has not changed since Confederation,
nor has the House of Commons ever
had the constitutional power to force a
Minister to resign. Only the Prime
Minister can dismiss a Minister.
Nothing has changed or been altered
over the years in this regard.

Ministers do resign under pressure or
in anticipation of pressure. But the
reasons have always had to do with
the actions of the Ministers them-
selves, that is, with mismanagement,
public misconduct or policy disagree-
ments with their own government.
“The opposition can force a resigna-
tion,” Sutherland concludes, “only
when it can make a case as to lack of
personal ethics or probity of a kind for
which the Minister's own colleagues
and the Prime Minister refuses to
extend the protection of collective
responsibility, or where the Cabinet
cannot extend solidarity because
the government is in a minority.”™

The “force” that the
House uses, in other
words, is political pres-
sure; it does not have
the constitutional power
to require Ministers

to resign.

In Canada, in addition to the solidarity
that comes with party government, the
inclination of Prime Ministers and
Cabinets to support Ministers under
attack is enhanced by the practice,
begun at Confederation, of construct-
ing the ministry so that it is nationally
representative. This “representative
imperative,” as Colin Campbell charac-
terizes it, means that many Ministers
are selected, at least in part, because
they represent an important aspect of
Canadian identity, particularly a
province or region.* In other words,
many Ministers are protected, not
because of their standing with the
Prime Minister or their political party,
but because they represent a particular
segment of the Canadian population.

However, the protection that Cabinet
solidarity affords a Minister under
political attack in the House does not
trump ministerial responsibility; it
simply raises the political stakes.
When a Minister stands firm against

his or her critics in the House, the
Minister's opponents must either back
down or treat the matter as an issue of
confidence in the government.

Notwithstanding the critics of ministe-
rial responsibility, a Minister is not
always safe, even in a majority govern-
ment situation. For example, over the
past two decades several Ministers
have been forced to resign from their
portfolios when public opinion made
the protection of these Ministers
unsustainable. In a minority govern-
ment situation, Ministers are more
likely to be vulnerable to censure, but
opposition parties must also carefully
contemplate the prospect of an unex-
pected general election if they bring
down the government in a vote of
non-confidence.

While the House of Commons can
defeat a government on a vote of non-
confidence and thereby require its res-
ignation or the calling of an election, it
cannot remove or fire an individual
Minister. The convention of responsi-
ble government does not allow a gov-
erning party to rearrange the leadership
and membership of the government
following a vote of non-confidence to
prevent the government's resignation
(or a general election); so, too, the

*MPs who become Ministers are sworn in as Privy Councillors, a life-time appointment. As a result, the

House must vote confidence or non-
confidence in the government as a sin-
gle body. As Sutherland explains,

The government must be able to
control and protect its own mem-
bership o be able meaningfully
to accept responsibility for its
direction and impact as a govern-
ment. It would not be able to
govern as one administration if
the Cabinet's membership could
be changed by the House
of Commons exercising an
authoritative veto on individual
Ministers.*

The inability of the House of Commons
to require a Minister to resign is ot the
result of the enforcement of party disci-
pline or of the concentration of power
in the Prime Minister, nor is it the result
of any change in the practice of minis-
terial responsibility. It is, and has been
from the outset, part and parcel of the
convention of responsible government.

Responsible government means that
the Crown no longer has the preroga-
tive to select or remove Ministers. They
are selected and removed by the first
Minister — the Prime Minister.*
Ministers are thereby accountable to
the Prime Minister who, in the
Canadian tradition, has the sole power
to appoint and dismiss them.t It fol-

Privy Council includes all Ministers from past governments.

tIn Australia and New Zealand, Labour caucuses select the members of the ministry when their party holds

office, but the Prime Minister assigns them their ministerial portfolios.
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lows, therefore, that when a Minister
does not offer to resign or is not dis-
missed by the Prime Minister, respon-
sibility shifts to the Prime Minister for
continuing to support the Minister
in question.*

Although the House cannot dismiss
Ministers, opposition parties in the
House still have every partisan incen-
tive to pursue Ministers deemed to be
vulnerable to charges of malfeasance
or maladministration and to demand
their resignation or dismissal. They
are the politically weak links in the
government. Persistent scrutiny in the
House or in parliamentary committees
often sheds more and more light on
the actions in question or exposes a
Minister's unwillingness or inability to
provide an account that satisfies
Parliament, the media and the public.
Such scrutiny imposes a sanction
insofar as it strikes at the reputation
and perhaps the career prospects of a
Minister, especially if the govern-
ment’s standing suffers in the court of
public opinion.

Frequently, critics of ministerial
responsibility assert that the House is
“powerless” to secure ministerial
responsibility, especially when there is
a majority government. This assertion

must be a continuing source of baffle-
ment, if not bemusement, to Ministers
who endure the constant scrutiny of
the opposition parties in the House
and unwelcome media coverage, as
well as the potential for demotion or
dismissal after the public pressure is
off the government itself.

Over the past decade, a fractured oppo-
sition and tight party discipline under a
majority government have undoubted-
ly combined to diminish the ability of
the opposition to effectively hold
Ministers accountable for the discharge
of their responsibilities. However,

there is no evidence to
support the view that
Parliament once per-
formed its scrutiny or
accountability role sig-
nificantly better than it
does today. Indeed, although
the business of government
has expanded considerably since
Confederation, so too have the instru-
ments used by Parliament and others
to scrutinize the government. These
instruments include longer sessions

of Parliament; parliamentary com-
mittees that examine the work of

*In some cases, this is more than the Prime Minister defending a colleague; in many instances,
the Minister under attack is responsible for something that the Prime Minister has asked to be done.

Ministers and their officials; creation
of an access-to-information regime;
establishment of new parliamentary
audit and review agencies, and expan-
sion of the mandate of the most
important audit agency, the Auditor
General; televised parliamentary pro-
ceedings; and the use of the Internet
for posting government plans and
performance reports. Not all of these
developments have fully achieved
their intended effect; there may well
be some aspects of parliamentary
scrutiny that have diminished over
the years. Nonetheless, Ministers
today are at least as vulnerable to
public scrutiny and exposure as they
ever have been.

Ministers and Public Servants

Among the critics of ministerial
responsibility are those who argue that
it is impossible for a Minister to be
responsible to the legislature for the
actions of departmental officials. These
critics argue that Ministers do not
accept responsibility for the actions of
their officials anyway and that these
public servants increasingly find them-
selves being held publicly responsible,
sometimes by their Ministers, more
often by legislative committees, for
certain decisions or actions.” The fol-
lowing section discusses the question
of public service accountability to
Parliament. This section places the

issue of ministerial responsibility for
the administration of government
departments in the context of the
requirements of the convention of
ministerial responsibility.

In his authoritative mid-20" century
text on Canadian government R.
MacGregor Dawson cited with
approval the account offered by R. L.
Borden in 1909 when he was the leader
of the opposition:

A Minister of the Crown is respon-
sible, under the system in Great
Britain, for the minute details of
the administration in his depart-
ment; he is politically responsible,
but he does not know anything at
all about them. When anything
goes wrong in his department, he
is responsible therefore to
Parliament; and if he comes to
Parliament and points out that he
entrusted the duty to an official in
the ordinary course and in good
faith, that he had been selected for
his capacity, and ability, and
integrity, and the moment that
man has gone wrong the Minister
had investigated the matter to the
full and punished that man either
by degradation or dismissal, he
has done his duty to the public.
That is the way matters are dealt
with in Great Britain, and it is in
that way, it seems to me, that our
affairs ought to be carried on in
this country.” [emphasis added]
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Borden’s view was that ministerial
responsibility meant that a Minister
must investigate alleged problems,
find remedies if that is what is required
and report the actions taken to the leg-
islature. It did not mean that the
Minister must meet impossible stan-
dards of knowledge of internal depart-
mental doings. Take away an older,
harsher version of human resources
management when Ministers still
appointed and removed departmental
officials and, 75 years later, leading
constitutional expert J. R. Mallory mir-
rored Borden's view.”

Leading authorities on ministerial res-
ponsibility today, including Sutherland
and Andrew Heard,” agree that a
Minister is not expected to resign
when political opponents ferret out
administrative shortcomings in the
department the Minister heads, but is
expected to take corrective action and
is personally responsible for that
action. Guidance for Deputy Ministers,
the government’s most recent official
statement on the subject, puts it
this way:

Ministers must be present in
Parliament to account for the use
of powers vested in them, includ-
ing any errors committed in
administration. However, minis-
terial responsibility does not

mean that a Minister will be
required to resign whenever an
error is made. Taking action to
remedy shortcomings and setting
in place procedures to prevent a
recurrence are of critical signifi-
cance. If a departmental official
makes a mistake, the require-
ments of ministerial responsibility
are satisfied when the Minister
answers in Parliament for the mis-
take and implements the neces-
sary remedial action. This may
result, for example, in disciplinary
action and changes in reporting
and approval processes.”

In her examination of ministerial res-
ignations at the federal level from 1867
t0 1990, Sutherland found that practice
has conformed to the doctrine: there
were no resignations for the reason of
errors made by public servants during
that period.” And for good reason. No
public interest or democratic value
would be served by a requirement that
Ministers resign for the shortcomings
of their public servants. Ministers
should only resign or be dismissed
when their personal decisions or
actions are deemed beyond the pale.
Who decides that a Minister’s decision
or actions are beyond the pale depends
on the political dynamics at play at any
given time.

Canada in Comparative Context

Comparatively, the recent record of the
Canadian Parliament in holding
Ministers to account is stronger in
some areas, weaker in others; more-
over, an asset from one perspective
may be a liability from another. For
example, the Canadian House
of Commons has traditionally scored
very high compared with other
Westminster-style systems in terms of
the electoral turnover of its members.
The competitiveness of elections in
Canada has meant a continual stream
of new MPs elected to the House. This
turnover has brought in new blood and
has kept the majority of MPs on their
toes — few have safe seats. At the same
time, however, this turnover has con-
tributed to the relatively large number
of Canadian MPs who, at least for some
time after first being elected to the
House, are inexperienced in the ways of
the House, have minimal knowledge of
government and its operations, and are
prone to be subservient to their parlia-
mentary party leaders.

Whatever the merits of the American
system for constraining the executive
branch of government, its provisions
for executive accountability, by design,
do not emulate the practices of minis-
terial responsibility. The executive

branch is completely separate from the
legislative branch: the President and
Cabinet secretaries cannot be members
of Congress. They are not responsible
to Congress; the secretaries are respon-
sible only to the President and the
President is only responsible directly to
the American electorate. To be sure,
this separation of powers gives
Congress more independent power
than the Canadian House of Commons
or Senate has. It requires the
executive to do constant battle with
Congress, over legislation, budgets and
even executive/judicial appointments.
These battles occur mostly in the
labyrinths of House and Senate com-
mittees. The executive does not always
have the upper hand; power is normal-
ly dispersed to many quarters; the
executive branch administers public
affairs, but the laws, regulations and
programs emanate from the interplay
of the two branches. However, espe-
cially on domestic policy, neither the
President nor Cabinet secretaries face
anything like the constant questioning
from a partisan opposition in open,
formal legislative arenas that the Prime
Minister and Ministers must face in
parliamentary systems. American
Presidents carefully choose the audi-
ences before which they make speech-
es and access to questioning is tightly
controlled.
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KEY POINTS TO REMEMBER

The core component of ministerial responsibility is that
Ministers are politically and legally responsible for their actions
as well as those of their officials. There is no distinction
between responsibility for policy and responsibility for adminis-
tration; Ministers are responsible for both. It also means that a
Minister must have the authority to direct the organizations in
his or her portfolio when things go wrong. This ensures that
elected officials retain democratic control over the institutions

and actions of the state.

The House of Commons can defeat a government on a matter
of non-confidence and thereby require its resignation or the
calling of an election, but it cannot remove or fire an individual

Minister.

MYTHS TO DISPEL

Myth: Ministerial responsibility
is a hollow shell, unlike in the
good old days when Ministers
were held to account and
resigned their office when
things went wrong.

Myth: Ministerial responsibility
requires Ministers to know
everything that is happening in
their departments.

Fact: Ministers have never
resigned for reasons of public
service maladministration.
Being responsible does not
necessarily mean resigning,

it means taking timely and
appropriate corrective action
to rectify problems.

Fact: Ministers have never
been required or expected to
know everything that happens
in their departments. Such

a requirement is unrealistic
and is not necessary for
ministerial responsibility

to function effectively.

PuBLIC SERVICE
ACCOUNTABILITY

Under the constitution, public servants
are the subordinates of Ministers. They
are responsible and accountable either
to Ministers and the Prime Minister, in
the case of Deputy Ministers, or to their
administrative superiors, in the case of
all other public servants. Public ser-
vants have no separate constitutional
persona. With the exceptions noted
below, executive authority for public
administration is vested in Ministers,
either individually for the direction
and management of their portfolios or
collectively for matters that are
deemed government-wide. The collec-
tive authority of Ministers is vested in
the Cabinet or in the Treasury Board.

Public Servants, Ministers
and Parliament

As a matter of course, public servants
make decisions for Ministers daily.
With few exceptions, they make deci-
sions on their Minister's authority,

whether Ministers have delegated
authority to them explicitly or merely
implicitly. Nonetheless, Ministers
remain personally responsible; they
cannot devolve their constitutional
responsibility to be accountable to the
House of Commons to officials. Finally,
the convention of ministerial responsi-
bility makes no distinction between
responsibility for policy and responsi-
bility for administration.*

Over the years, however, Parliament
has established an administrative
management regime that provides for-
mal, direct assignment of specific
administrative powers to an indepen-
dent executive agency and to certain
public servants, mostly Deputy
Ministers, as described below.

First, to ensure a professional, non-
partisan public service, Parliament has
vested the authority to staff the public
service, below the level of Deputy
Minister and Associate Deputy
Minister, in an independent execu-
tive agency, the Public Service
Commission (PSC).t The PSC reports

*The departmental model with a Minister as its executive head is no longer the sole organizational
form used by the Canadian government. Parliament has assigned separate authority and responsibili-
ty to a diversity of non-departmental government organizations, such as Crown corporations and reg-
ulatory agencies, normally to a governing Board of Directors, Commissioners or Council. These organ-
izations are still part of government, but are said to act at “arm’s length” from Ministers. However,
Ministers possess sufficient authority to ensure that democratic control over these quasi-independent

government bodies is retained.

fDeputy Ministers and Associate Deputy Ministers are staffed as Governor in Council appointments at
the prerogative of the Prime Minister. Although the tradition is that, with only a few exceptions, these

PART 2: MINISTERIAL RESPONSIBILITY

35



directly to the House of Commons; it is
not under the direction of a Minister
or Ministers. Its mandate is to staff the
public service based on merit. In other
words, Parliament has removed the
executive prerogative of Ministers in
terms of appointing public service
staff so that Ministers are not able to
appoint public servants on a partisan,
or patronage, basis.*

At present, the PSC sets the rules for
staffing the public service but then del-
egates authority to staff the vast major-
ity of positions to Deputy Ministers
who may, in turn, delegate authority
to other departmental officials.
Having delegated its authority, the
Commission then audits staffing by
departments for compliance with the
Commission’s regulations and may
take corrective action as required if it is
not satisfied with departmental
staffing. In other words, the PSC
retains ultimate authority over the
staffing of the public service.

Since the PSC has independent author-
ity and reports directly to the House of
Commons, ministerial responsibility
does not apply to specific staffing deci-
sions in the public service.

Second, in a few, select areas of admin-
istration, Parliament has assigned
responsibilities and powers directly to
Deputy Ministers to remove specific
functions of public management from
Ministers' discretion. These powers
and responsibilities are assigned under
the Financial Administration Act, the
Public Service Employment Act and the
Official Languages Act.

Third, for its part, Treasury Board has
the authority to delegate directly to
Deputy Ministers some of the regulato-
ry administrative powers assigned to it
under the Financial Administration
Act, particularly in the areas of finan-
cial and human resources manage-
ment. The Act itself provides for
this delegation.

Fourth, in a limited number of areas,
such as customs and excise, immigra-
tion, fisheries and health inspections,
Parliament has assigned independent
executive authority to departmental
officials as “statutory officers.” These
officials, including some Deputy
Ministers, have authority to make deci-
sions that are essentially independent
of their Ministers in areas where it has
been deemed appropriate that deci-

officials are appointed from the career public service, once they are appointed, they are no longer a
part of the professional non-partisan public service. They serve at the pleasure of the Prime Minister.

*Ministers are able to appoint partisan political staff to their “ministerial offices” (to the Prime
Minister’s Office in the case of the Prime Minister). The number of partisan political staff members has
grown considerably over the past four decades. Increasingly, the media do not distinguish between
these appointments and public servants appointed by the PSC.

sions concerning specific functions be
made by an impartial official.

In the case of those few public service
officials who possess direct statutory
authority, they are personally respon-
sible for the exercise of the powers
conferred on them. Their Ministers, to
whom they are otherwise subordinate,
cannot direct or order them in their
use of these powers. Ministers,
accordingly, are not responsible for
specific decisions made by these offi-
cials on their own authority. As with
the PSC, Parliament has recognized
that these decision-makers constitute
exceptions to the convention of min-
isterial responsibility.

In the case of officials who have powers
delegated to them by the PSC or
Treasury Board, the Commission and
the Board do not relinquish their
authority through delegation; in the
case of the Board, Ministers remain
responsible to the House of Commons.
For everything else, public servants
operate exclusively with the authority

of their Ministers and Ministers are
responsible. Under ministerial respon-
sibility, public servants are thus said to
be “anonymous.”

Public Service Anonymity
under Stress

Public servants are anonymous, by def-
inition, precisely because they are the
subordinates of Ministers.* With the
few exceptions noted above, everything
they do is done in the name of the
Minister, who remains responsible for
everything. In the case of professional,
non-partisan public servants, there is
an additional requirement that they
not defend or promote the policies,
decisions or actions of their Ministers.t
Professional, non-partisan public ser-
vants speak publicly “on behalf of”
their Ministers only in the restricted
sense of answering factual questions or
giving descriptive explanations. They
should not act or be seen to act as the
“agents” of Ministers by publicly
defending their Minister.

*Anonymity should not be confused with confidentiality. All public servants are subject to confidential-
ity, or secrecy, requirements, most of which extend to Ministers as well.

tPartisan staff can do whatever Ministers permit them to do. Presumably, Ministers would never allow
them to be critical of the government, but might expect them to publicly defend it and promote its
agenda. Ministers remain fully responsible for whatever they say or do, however. The increased num-
ber of partisan political staff over the last two decades, combined with the increasing failure of the
media to distinguish between these appointments and non-partisan public servants appointed by the
PSC, muddies the water with respect to understanding the principle of anonymity. Outside Canada, the
responsibility of Ministers for partisan political staff has become a major issue in Australian politics, and
is emerging as an issue in Britain, given the inevitable blurring of the boundaries when the number of

partisan political staff reaches a certain level.
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Yet, especially since reforms to the par-
liamentary committee system in the
1960s, public servants routinely appear
before parliamentary committees.
Indeed, public servants now appear
before such committees far more than
Ministers do, especially before the
Public Accounts Committee and simi-
lar committees that examine the past
record of events, where public servants
often appear without their Minister
evenpresent. /t has become

customary to say that
they provide “answers” to
questions put to them in
committees by MPs; they
do not either defend

or justify the actions of
their Ministers.*

In addition to the now routine
appearance of public servants before
parliamentary committees, a number
of other significant developments
have affected the anonymity of the
public service.

First, there is the access-to-informa-
tion regime, introduced in the 1980s.

This regime opened the door for scruti-
ny of internal departmental docu-
ments that used to be inaccessible to
the public, revealing not only the deci-
sion-making trail but also the admin-
istrative actions of public servants.

Second, and equally significant, since
the 1960s, an increasing number of
“Agents of Parliament,” including the
Commissioner of Official Languages,
the Information Commissioner and
the Privacy Commissioner, have been
established to help MPs scrutinize the
administration of public affairs. On the
same front, the expansion in the scope
of the Auditor General's mandate in
1977 brought public servants even
more under the public spotlight. As a
result of the expansion, the vast major-
ity of audits are no longer confined to
an examination of the financial state-
ments to determine whether transac-
tions comply with accepted account-
ing principles. Instead, they are “value-
for-money” audits that examine and
assess the management performance
of departments and central agencies in
achieving economy and efficiency in
administration, as well as the proce-
dures in place to measure effectiveness
and value for money.

* Some authorities distinguish between answerability and accountability. The former implies a duty to
provide information or factual explanation, the latter a duty to justify or defend one’s actions or those
of subordinates and to outline what will be done by way of correction (see Canada, Privy Council
Office, Notes on the Responsibilities of Public Servants in Relation to Parliamentary Committees,
December 1990).

Third, and more generally, there has
been increased visibility of public ser-
vants as a result of media coverage;
and, finally, there has been greater
transparency brought about by the
need for public servants to consult
widely, often publicly, with citizens
and interest groups.

For all these reasons, public service
anonymity, as well as the cloak of
secrecy that once characterized the
work of the public service, has now
been stripped to its constitutional
essence: Ministers, and not their public
servants, are responsible for the exer-
cise of ministerial authority. This is
true despite the fact that some politi-
cians have taken to holding public ser-
vants publicly responsible for their
decisions and actions. Over the past
two decades, there have been notable
occasions on which Ministers have
allowed public servants to be held to
account publicly. For their part, MPs
in the House of Commons are increas-
ingly attempting to hold public ser-
vants to account for administrative
actions. On many of these occasions,
public servants have been caughtin the
crossfire in partisan struggles between
Ministers and opposition MPs.

Challenging the

Traditional Doctrine

The developments described above
also reflect shifting ideas about pub-
lic accountability in governance and
public administration. The tradition-
al understanding of ministerial
responsibility as it relates to public
servants began to be challenged in a
concerted way in the 1970s. Both
the Auditor General and the Royal
Commission on Financial Management
and Accountability (the Lambert
Commission, which was established
in 1979 in response to the Auditor
General’s criticisms of the practice of
public administration) promoted the
view that senior public servants, partic-
ularly Deputy Ministers, ought to be
directly accountable to parliamentary
committees for the management of
their departments, including the
implementation of policy and the pro-
vision of policy advice to Ministers.
Because this argument had direct
implications for the convention of min-
isterial responsibility, the Lambert
Commission’s report sought to estab-
lish a distinction between the adminis-
trative responsibilities of public ser-
vants and the political responsibilities
of Ministers. In the aftermath of the
Commission’s 1979 report, the Auditor
General actively sought this change in
the accountability of public servants.
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Public servants, he stated, “have to
come out of the closet.”™

This challenge to traditional doctrine
was given additional credibility as a
result of the House of Commons
acceptance of the recommendations
made in the Report of the Special
Committee on Reform of the House of
Commons (the McGrath Report) in
1985. The purpose of reform, the com-
mittee stated, was “to restore to private
members an effective legislative func-
tion, to give them a meaningful role in
the formation of public policy and, in
so doing, to restore the House of
Commons to its rightful place in the
Canadian political process.” One
venue for a meaningful role was the
committee system of the House and
the possibilities it presented for
strengthening scrutiny by MPs.
Principally, the McGrath committee
sought to ramp up the committees
role in questioning Ministers and
public servants about policy and
administrative matters, but ran head-
long into the convention of ministeri-
al responsibility, with its insistence
on public service anonymity. The
report  therefore called only
for a “slight modification” of the con-
vention to include the concept
of “deputy ministerial responsibility
for administration.”

In justifying its deviation from tradi-
tional doctrine, the report reverted to

the view that Ministers cannot, in this
day and age, be expected to meet
impossible standards of knowledge of
internal departmental doings. It con-
cluded, “The doctrine of ministerial
accountability undermines the poten-
tial for genuine accountability on the
part of the person that ought to be
accountable — the senior officer of the
department.”® According to

the report, Ministers
should be held account-

able in Parliament for pol-

icy and for any adminis-
trative matters in which
they are active, while
Deputy Ministers should
be held accountable
before committees for
their administrative

actions. The report did not explain
how Deputy Ministers could be expect-
ed, in this day and age, to meet impos-
sible standards of knowledge of inter-
nal departmental doings. Nonetheless,
the idea that public servants should be
held directly accountable by parlia-
mentary committees had received the
imprimatur of an important parlia-
mentary committee.

The hoped-for shift in the balance of
power between the House and the gov-

ernment did not materialize to any
significant extent in the wake of the
McGrath Report. But things did begin
to change for public servants as a
result of the report's proposals, aug-
mented, as they were, by the full flow-
ering of the Auditor General's expand-
ed mandate to conduct value-for-
money audits, as well as by the intro-
duction of the Access to Information
Act in 1985, Public servants began to
find themselves increasingly subject to
criticism by MPs in parliamentary
committees. At times, arguably, MPs
were encouraged in this behaviour
by Ministers, who publicly held their
own officials to account for alleged
maladministration. Furthermore, in
one of the most publicized (some
would say, infamous) cases, the
so-called Al-Mashat Affair in 1991
Parliament witnessed the most senior
public servant, the Clerk of the Privy
Council, siding publicly with Ministers
against a public service colleague.*
Most recently, the demand to hold
public servants publicly accountable in
Parliament has been propelled
by a series of cases of maladministra-
tion, in which it appears that at
least some responsibility rested
squarely with public servants, if
only for failing to refuse to take part in
maladministration.

In any event, the situation at present is
that the demand for direct public serv-
ice accountability for administration is
not easily dismissed by resort to the
traditional interpretation of the doc-
trine of ministerial responsibility.
Invoking this interpretation clearly
does not get Ministers off the parlia-
mentary hot seat. MPs, for their part,
are increasingly unwilling to be satis-
fied with ministerial assurances that
public servants have been held respon-
sible by the application of internal gov-
ernment sanctions as appropriate. Of
equal significance, House committees
appear to want to flex their muscles;
for example, in a report on one of the
most recent cases, the Public Accounts
Committee explicitly held the Deputy
Minister involved to account

Reaffirming the
Traditional Doctrine

In June 2002, the Prime Minister
announced that “new measures will be
introduced to provide for more explicit
accounting by deputies for the affairs
of their department. Building on the
framework established in the
Financial Administration Act (FAA),
this initiative will lead to enhanced
accountability ~ mechanisms in
Parliament and in public for proper

*It might be argued that the so-called Al-Mashat affair is an anomalous case.
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management practices.” The Prime
Minister's statement referred explicitly
to the British practice, instituted in the
late 19" century, of designating perma-
nent secretaries (the equivalent of
Canadian Deputy Ministers) as
“accounting officers,” with the respon-
sibility to answer directly to the Public
Accounts Committee for the financial
administration of departmental funds
voted by Parliament. The Prime
Minister instructed the President of
Treasury Board “to develop recom-
mendations ... to enhance accounta-
bility for the expenditure of public
funds,” including “specific measures
on the responsibilities and reporting
requirements of deputy ministers and
deputy heads with respect to their
administration of the FAA.™

A year later, the government released
an authoritative statement on the sub-
ject in the form of a document entitled
Guidance for Deputy Ministers. The
document discusses the subject of
public service accountability in consid-
erable detail. It begins by outlining the
“multiple responsibilities” of Deputy
Ministers, including those assigned
directly by statutes governing different
aspects of public administration. It
then sets forth the traditional interpre-
tation of public service anonymity:

One of the Deputy Minister's fun-
damental responsibilities is to

support the Minister's accounta-
bility in Parliament. Because
Deputy Ministers are not primari-
ly responsible for the exercise of
the powers of the Crown, their
relationship to Parliament is fun-
damentally different from that of
Ministers. Deputy Ministers and
other public servants appear
before parliamentary committees
on behalf of their Ministers to
answer questions or to provide
information on departmental per-
formance that Ministers could not
be expected to provide personally
due to the level of detail or com-
plexity . . . [They] do not have a
public voice, or identity, distinct
from that of their Minister, nor do
they share in the Minister's politi-
cal accountability. Non-partisan
public servants have no role in
defending the policy decisions
made by the government or in
debating matters of political con-
troversy. To operate otherwise
would risk politicization of the
professional, non-partisan public
service which must serve the gov-
ernment of the day, and would
shift responsibility and power
from Ministers, who are elected
democratically, to officials who
are appointed.”

The document acknowledges that
Deputy Ministers have a “special obli-
gation . . . in areas such as financial
administration, program and service

delivery, and human resource manage-
ment,” and “should personally appear
before parliamentary committees to
give an account of their stewardship of
the department”. [emphasis added] At
the same time, it reminds them to
“ensure that their involvement with . . .
[parliamentary] committees is coordi-
nated by their Minister's [political]
Office, which is responsible for overall
relations with Parliament,” and that
they “have a general duty, as well as a
specific legal responsibility, to hold in
confidence certain kinds of informa-
tion that may come into their posses-

1728

sion in the course of their duties”.

The recognition that Deputy Ministers
are obliged personally to give an
account to parliamentary committees,
especially the Public  Accounts
Committee and now the newly estab-
lished Government Operations and
Estimates Committeg, is not new, even
though the wording may be more
explicit in places. As early as 1977, a
document prepared by the Privy
Council Office as an official submission
to the Lambert Commission acknowl-
edged that, since Deputy Ministers and
other officials “answered directly on
behalf of their ministers,” especially
before the Public Accounts Committee,
they were “in a sense accountable
before Parliament for matters of
administration. As a result of this
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practice, the 1977 document continued,
it is possible “to distinguish between a
deputy’s accountability to the minister
for all that occurs under the minister’s
responsibility, and the deputy’s
accountability before parliamentary
committees for administrative matters
50 long as they do not call directly into
question the exercise of the Ministers
responsibility”™ [emphasis added]

This document defines administrative
matters as those that do not entail
“matters of policy or matters involving
political controversy.” In these two
areas, Deputy Ministers and other offi-
cials are to refrain from public com-
ment, except to explain the policy in a
purely descriptive or factual manner.
“Matters of policy” is reasonably
straightforward since policy is public
knowledge, contained in statutes, reg-
ulations, official government directives
and information on public service pro-
grams developed for citizens' use.

In short, when asked ques-
tions on policy that invite
commentary or evaluation,
public servants can confi-
dently defer the matter

to their Ministers. However,
“matters involving political controver-
sy is less easily defined. Who decides




what is “politically controversial™? And
at what point does an administrative
matter become politically controver-
sial? Asking Deputy Ministers or other
public servants to provide a direct
account separate from the account
provided by Ministers runs the risk
that the matter will become politically
controversial in that officials will get
caught in the crossfire between a
Minister and the committee. Public
servants also face the prospect of mak-
ing matters politically controversial by
refusing to answer guestions without
being able to demonstrate how the
question entails matters of policy — a
classic dilemma for professional, non-
partisan public servants. By adding
“matters involving political controver-
sy” to “matters of policy,” the 1977 doc-
ument recognizes that it is not always
possible to exclude administrative
matters from political controversy.

The 2003 Guidance to Deputy Ministers
is perhaps more explicit than previous
documents in explaining that Deputy
Ministers and other public servants
should appear before parliamentary
committees “to give an account of
their stewardship of the department”®
Yet it continues to rely on the twin cri-
teria of matters of policy and matters
of political controversy to advise public
servants what to avoid in their appear-
ances before parliamentary commit-

tees. More significantly, it remains
silent on the subject of the British
practice of designating “accounting
officers.” Under the British scheme, an
official designated as the department’s
or agency's accounting officer, usually
the most senior public servant in the
department or agency, would accept
personal responsibility for all financial
transactions when appearing before
the Public Accounts Committee,
except for transactions for which he or
she has requested and obtained a
signed ministerial instruction. The
committee would be informed of these
exceptions and provided with a copy of
the Minister's instruction. In that way,
accounting officers would not be con-
fronted with the possibility of such
transactions becoming politicized in
the Public Accounts Committee, nor
could a Minister blame his or her offi-
cial if such transactions became politi-
cized in the House of Commons. While
there is nothing to prevent a Canadian
Deputy Minister from asking his or her
Minister for a signed instruction in
instances in which they are not com-
fortable, the British scheme is an
established protocol of British public
administration, which is arguably a
more effective instrument of good pub-
lic management than an ad hoc
request of a Minister by his or her
Deputy Minister.

The Bottom Line of
Ministerial Responsibility

As things stand, there is precious little
to stop MPs from naming and blaming
individual public servants. While com-
mittees have no power to direct or to
discipline public servants, they can and
do impose sanctions of a kind by pub-
licly criticizing public servants, with
the trial by media that sometimes
ensues. The governing party can use its
control of committees, at least under
majority government, to have its own
MPs refrain from holding public ser-
vants directly to account. In recent
years, however, the willingness of the
governing party leadership to control
its backbenchers has been tempered by
the extent to which many MPs, includ-
ing government backbenchers, seem to
view anonymity as a shield intended to
protect public servants from scrutiny.
And sometimes Ministers, even Prime
Ministers, will be less than enthusias-
tic about protecting public servants in
controversial cases where they think
the public servants should bear the
brunt of public criticism for adminis-
trative shortcomings or wrongdoings.

In some countries, perhaps paradoxi-
cally, direct public service accountabil-
ity to Parliament is viewed as strength-
ening ministerial responsibility rather
than weakening it. The theory is that
direct accountability of public servants
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alerts Ministers of administrative
wrongdoings or shortcomings that
otherwise would have escaped their
attention, thereby enhancing their
capacity to take corrective action. In
other words, holding public servants
directly to account in Parliament is
viewed as helping to secure democrat-
ic control by Ministers; it does not
undermine their control. In New
Zealand, reforms were undertaken
based on this view as part of a con-
scious design to strengthen public
accountability. Making the adminis-
trative heads of departments directly
responsible to Parliament for adminis-
tration was seen as enhancing ministe-
rial  responsibility generally. In
Australia and Britain, the theory was
roughly the same, although there was
less willingness to admit to any change
in the traditional understanding of the
constitutional doctrine of ministerial
responsibility.

In any event, the bottom
line for public servants

in Canada, as elsewhere
in Westminster-style
systems, is that Ministers

ultimately remain responsi-
ble to Parliament for public

administration. And,evenin
countries where public servants are
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held directly to account in Parliament
by MPs, neither the House nor its com-
mittees can direct or discipline public
servants. As in Canada, public servants
remain the subordinates of Ministers.
At the same time, it bears repeating,

neither the House nor its committees
can direct or discipline an individual
Minister. Ministerial responsibility
requires that the House be able to
determine who is responsible when
things go wrong: no more, no less.

KEY POINTS TO REMEMBER

Evidence suggests that Parliamentary committees increasingly
seek to hold public servants to account for administration. But
while these committees can question public servants, they cannot
discipline them or direct them to take corrective action. Public ser-
vants remain the subordinates of Ministers.

As long as Ministers retain ultimate control over the bureaucracy,
public service accountability “to” or “before” Parliament need not
necessarily undermine ministerial responsibility; in fact, some
argue that it can strengthen it by bringing administrative short-

comings to the attention of the Minister responsible.

MYTHS TO DISPEL

Myth: Ministerial responsibility
is a shield designed to protect
public servants from personal
responsibility for their decisions
or actions.

Myth: Anonymity is critical for
all aspects of public service
work. Anything that reduces
anonymity undermines minis-
terial responsibility.
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Fact: Ministerial responsibility
does not shield public servants,
but rather ensures that
Ministers retain democratic
control over the decisions of
the state.

Fact: Public service anonymity
only requires that public ser-
vants refrain from defending
or promoting the policies,
decisions and actions of
Ministers.



PART 3:
CHECKS AND BALANCES

RESPONSIBLE GOVERNMENT AND CHECKS AND BALANCES

Checks and balances is an American phrase that holds a specific
meaning in terms of the American constitution. As indicated ear-
lier, constitutional levers are available to each branch of the U.S.
government to protect themselves against aggressive moves from
the others, and to maintain the integrity of each branch and the
integrity of the system overall. For students of government, the
term suggests a system of government in which political power is
dispersed rather than concentrated, scattered over many offices
rather than concentrated in a few or even one. It also conveys the
idea of a balanced system in which no one branch or office can

dominate the rest.

It is not readily apparent that the idea
of checks and balances can be trans-
ferred usefully to a model based on
responsible government. After all,
responsible government is often laud-
ed for producing “strong’ majority gov-
ernments that can get things done.

On occasion, this form of government
has been called an “elected dictator-
ship.”* The implication is that govern-
ments with small majorities or minor-
ity governments are “weak” and there-
fore undesirable.

However, in that checks and balances
speak to the danger of the concentra-
tion of too much power in too few
hands, they are as relevant to
the Canadian system as to the
American system.

In Britain, the convention of Ministers
collective responsibility to Parliament,
and the rule that they must have the
confidence of the majority of seats in
the House, evolved between 1780 and
1832, the year in which passage of the
first Reform Act extended voting rights
to a portion of the middle class. That
year, the governmental centres of
power included the Crown, the Prime
Minister and Cabinet, the House of
Lords (the upper chamber) and the
House of Commons. The monarch was
still very much a player in government
and the House of Lords was a daunting
institution, the independence of its
members fully secured by the principle
of primogeniture — the feudal right to
succession of first-born males. When
an eldest son inherited his father's title,
he also gained a seat in the House of
Lords. Furthermore, the upper cham-
ber was equipped with a veto on all leg-
islative measures.

For its part, the House of Commons
was entering its so-called golden era, a
30-year period in which it would prove
hard for parliamentary leaders to

maintain enough support to stay in
office for any length of time. Generally
speaking, elected members were more
independent than they are today, and
some held on to their seats for a long
time. Political parties were still devel-
oping and elections were amateur
affairs that did not require the kind of
organizational skills political party
machines need today. Birch records
that, between 1832 and 1867, ten gov-
ernments were defeated and not one
government lasted the life of a
Parliament; in only two instances did
the Prime Minister secure dissolution
of the House followed by a fresh elec-
tion; in the other eight, the Prime
Minister resigned, along with his gov-
ernment, and was replaced by another
Prime Minister and government.®

Meanwhile, in the Province of Canada
governments were falling like ten-
pins in the decade preceding
Confederation. Indeed, instability was
one of the key reasons why the
province's political leaders were pre-
pared to pursue Confederation.

The checks and balances that are in
place in Canada today to act as coun-
terweights to the executive — the
Prime Minister and Cabinet — are the
same as the ones in Britain in 1832: the
Crown, the House of Commons, and
the upper chamber (the Senate). The
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question is how effective they are com-
pared with the original British model
and with other systems today. The
answer for each counterweight — the
Crown, the House of Commons and the
Senate — is lighter, lighter and lighter,
as elaborated below.

THE CROWN

Since Canada is a constitutional
monarchy, the Queen is the head of
state in whom full executive power is
vested. When the Queen is not in
Canada, she is represented by the
Governor General, who exercises the
legal powers of the Crown on her
behalf. For the most part, the
Governor General exercises these pow-
ers “with the advice” or the “advice
and consent” of the Queen’s Privy
Council for Canada.

The executive power of the govern-
ment is extensive. It includes a vast
array of powers, including the power to
appoint Lieutenant Governors of
provinces, Senators and federally-
appointed judges; command of the
Canadian armed forces; assent to legis-
lation; and the power to dissolve
Parliament in preparation for a new
general election. Under the constitu-
tion these powers are exercised by the
Crown on the advice of the elected gov-
ernment of the day. At issue is whether

the convention leaves any discre-
tionary decision-making room in the
hands of the Crown, that is, room not
to follow the advice of the government
and instead to do something else. /f

the Crown is to serve as
a check on the govern-
ment of the day, it must
possess a discretionary

POWET. Otherwise, it is simply a rub-
ber stamp of the government's actions.

The question of the Crown’s discre-
tionary or reserve power usually arises
in connection with dissolution, that is,
whether the Governor General is
obliged always to grant a Prime
Minister's  request to dissolve
Parliament in preparation for a gener-
al election, no matter how outlandish
and self-serving the request might
seem. Canada’s foremost constitution-
al expert, Eugene Forsey, argued that
there is a reserve power to refuse such
a request, that it has been exercised
before, and that it must be recognized
and retained as long as the parliamen-
tary system of responsible government
is retained. Forsey viewed the reserve
power to refuse the advice of Ministers
on dissolution, or anything else for
that matter, as the Crown’s instru-
ment to protect the constitution from
the predations of wily politicians. Here

is a typically stout Forsey sentence on
the matter;

[1f] a Prime Minister tries to turn
parliamentary responsible govern-
ment into unparliamentary irre-
sponsible government, then only
the Crown can stop him; only the
Crown can keep Government
responsible to Parliament and
Parliament to the people; only the
Crown can prevent Parliament
from degenerating into a rubber
stamp for the Prime Minister,
elections into mere plebiscites —
plebiscites whose verdict the
Prime Minister accepts only if it
suits him — only the Crown can
prevent the Prime Minister, prime
servant, from degenerating into a
prime despot, the whole process
into an elaborate farce, swindling
the public at the public expense,
with the public helpless to protect
itself. *

Forsey outlined a number of scenarios
that the head of state can help the
country to dodge, among them a Prime
Minister who loses an election yet
refuses to resign from office; a Prime
Minister who loses a vote of confidence
in the House but then refuses to advise
the Governor General to dissolve the
House and call an election; or a Prime
Minister who drops to a minority of
seats in the House following an elec-
tion, immediately loses the confidence
of the House, and asks for and expects

to get an election called immediately.
The bottom line in all of these situa-
tions is a Prime Minister who refuses
to face defeat, and tries anything and
everything to avoid it.

Forsey’s credibility as an authority on
these matters notwithstanding, many
Canadians today would find these sce-
narios unthinkable. Thankfully, they
are not used to seeing Prime Ministers
act unconstitutionally and naturally
would regard such concerns as
overblown. Furthermore, they might
view the exercise of the reserve power
of the Crown as undemocratic because
the Crown is not an elected institution.
As a result, the reserve power of the
Crown does not represent much of a
check on the government in Canada
today, and is certainly not comparable
to the power of the Crown in Britain in
1832 or perhaps even in contemporary
Britain. It is not much of a check in
Australia, either, and for the same rea-
son — the lack of legitimacy. Yet

the system of responsi-
ble government needs
a head of state with
enough independence
to withstand a deter-
mined government’s
assault on the constitu-
tion, although not
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enough to interfere in

democratic politics. That
is why republics like Germany that use
the system of responsible government
maintain a head of state — in
Germany the office goes by the title of
President* — that is separate from the
head of government.

PARLIAMENTARY CHECKS ON
THE EXECUTIVE

The fundamental rule of responsible
government — that the government
must maintain the confidence of the
elected representatives in the House of
Commons — is the basis of the legisla-
ture’s check on executive power. It
makes the system democratic because
elected representatives in turn are
accountable to citizens, at all times,
but especially during elections. The
extent to which this legislative check
succeeds depends on several factors.
These factors are described below
under the following headings: govern-
ment and opposition; party govern-
ment and disciplined political parties;
debates, government hills and confi-
dence motions; party government and
the electoral system; and the Senate.

Government and Opposition

The Nova Scotia reformer Joseph Howe
was persuaded to pursue responsible
government by Lord Durham’s 1839
recommendation, in part because he
saw immediately that one product of
the system would be a constitutional
opposition. Today, we take Her
Majesty's loyal opposition for granted,
but it is worth pausing to see why
Howe regarded this as such a welcome
prospect. The existing system, he said,
produced the “ridiculous” circum-
stance of a “government of a colony
[that] is the opposition of the
Commons.”™ In other words, the
Governor and his advisers were outside
of the Legislative Assembly and in no
way responsible to it, but rather were
opponents of the Legislative Assembly,
resulting in a stand-off that immobi-
lized government in the colony. But,
under responsible government, Howe
foresaw the development of a constitu-
tionally based, focused opposition that
could watch and control a government
that was responsible to the legislature,
remind it of alternative points of view
in the electorate and perhaps occasion-
ally aid it, but that would certainly not
prevent it from prosecuting public

*The German office of President is particularly useful to consider because the effort was made to
design it on the model of the British constitutional monarch. For those who are interested in the
design of the office of head of state in a republic, see Allen, Christopher S., “Germany,” in Mark
Kesselman, Joel Krieger and William A. Joseph, Comparative Politics at the Crossroads (Lexington,
Massachusetts and Toronto: D. C. Heath and Company, 1996), p. 165-227.

business with vigour and energy until
it faltered under its own ineptness or
widely unpopular actions.

Today, the opposition in the House is
certainly focused on attacking the gov-
ernment of the day, but does it serve as
an adequate check on the Prime
Minister and Cabinet? The answer
depends in part on the system of polit-
ical parties — under responsible gov-
ernment, it seems that variety is the
norm. In Canada, in the provinces and
at the federal level, there have been a
variety of systems and results in terms
of the opposition's capacity to check
the government. There have been two-
party systems, one-party dominant
systems, two-and-a-half-party sys-
tems (the half referring to a small third
party) and multi-party systems. These
systems have mostly produced majori-
ty governments, but there have been
other arrangements, including:

* minority government (at the feder-
al level, 192526, 1962—63, 196365,
1965-68, 197274, 1979-80);

¢ no-party government (at the feder-
al level, the Union government,
1917-21);

« anti-party government (Manitoba,
United Farmers of Manitoba,
1922-27);

coalition  government  (Sask-
atchewan, the NDP and two elected
members of the legislature,
1999-2003);*

minority government based on a
formal pact between the governing
party and a third party (Ontario, the
Liberal government and the NDP,
1985-87); and

even a one-party government (New
Brunswick, Liberal government,
1987).

It can be argued that a two-party sys-
tem yields the most focused opposition
to a government because one party has
every incentive to mount a clearly
thought-out, sustained attack on the
government; indeed, in these circum-
stances the opposition party is per-
ceived to be the government-in-wait-
ing. In contrast, in Canada at present
there are four political parties in the
House, leaving three in opposition, the
largest of which is designated the “offi-
cial opposition.” If, as at present, the
official opposition does not represent a

*In the election of September 1999, the NDP government of Premier Roy Romanow was returned with

29 out of 58 seats in the Legislative Assembly. Four days later, the government announced the forma-
tion of a coalition with three Liberal members of the legislature. In January 2001, Lorne Calvert was
selected the new leader of the NDP and he continued the coalition with two of the members of the
legislature, the third having returned to the ranks of the opposition.

tIn this case, every seat in the Legislative Assembly was held by the Liberal government.
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major force, the opposition is dispersed
among many small parties. A number
of observers have commented on the
effect of such a fractured opposition,
which is to diminish the capacity of the
opposition to do its work in parliamen-
tary committees, and to diffuse the
impact of criticisms levelled at the gov-
ernment in Question Period.

The composition of parliamentary
committees is expected to reflect the
composition of the House. Even the
smallest parties need to send members
to sit on committees, but often they do
not have enough members for that pur-
pose. In that case, a lone party member
sitting on a committee has to shoulder
the same amount of work as members
from a large party — a formidable task.
And then there is Question Period.

Question Period is the public's primary
window on the House, since it is often
featured on the nightly television news.

Question Period is the
clearest demonstration of
the opposition striving to
make the government
accountable to the House
and the government striv-
ing to defend its positions

and policies. While there has
always been criticism of the unruly,

aggressive style of Question Period, as
well as of the superficiality of the “dis-
cussion,” multi-party opposition adds
a particularly messy dimension to the
scene. Many voices invariably produce
many discordant, inharmonious criti-
cisms and it is not always easy even for
attentive citizens to discern the real
meaning among them. In contrast, in
countries like Australia and Britain,
where fewer parties are represented in
the legislature, the opposition is con-
centrated in a single, dominant party
with the capacity to mount a concert-
ed attack on the government. This sit-
uation lends clarity and cohesiveness
to the opposition’s criticisms by
enabling the opposition to strike clear,
carefully orchestrated notes in its
efforts to check the government.

Party Government and
Disciplined Political Parties

The system of responsible government
was in effect in Britain prior to the
development of disciplined political
parties. In Canada, both Lord Durham
and Joseph Howe thought about
responsible government in the context
of parliamentary parties in 1839, which
did not exhibit the discipline that is
characteristic of parliamentary parties
today. As indicated earlier, during the
first three decades of responsible gov-

ernment in the British Parliament, the
members of the House of Commons
acted more like independents than
faithful party supporters and, as a
result, governments had difficulty
maintaining enough support to stay in
office for any length of time.

However, passage of the second Reform
Act in 1867 extended the vote once
again and spurred the emergence of
organized political parties of the type
that exist today. For one thing, the par-
ties needed to be better organized to
compete for the support of so many
voters. For another, the incentive to
gain and maintain office under the sys-
tem of responsible government was all
too apparent. In effect, it constructs a
zero-sum game, in which the winner is
the governing party and the loser is the
opposition party or parties. A disci-
plined organization is needed to win
an election, form the government and
stay in office. In turn, the spoils of
office are useful rewards for the organi-
zation's supporters. To use Howe's ter-
minology, which is not in the least out-
dated, the government controls policy
and patronage (meaning appoint-
ments to office). In contrast, the oppo-
sition parties have no access to such
rewards, so parties have every reason to
make disciplined efforts to compete for
office. Moreover, as disciplined com-
petitors, the opposition parties will
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work assiduously to hold the govern-
ment accountable for its actions.
Whatever they do to weaken the gov-
erning party can only enhance their
own chances to gain office.

The thorny issue is
whether there is too
much party discipline,
that is, whether the

effect of disciplined polit-

ical parties is to weaken
the extent to which the
House is able to act as
a check on the govern-

ment’s power. Theissue aris-
es because of the fact that the
Canadian political parties that have
governed in Canada have been the
most disciplined in Westminster-style
systems. The system of responsible
government sets up a winner-take-all
game in terms of government and
opposition, wherever it is in use.

However, the Canadian penchant for
extreme party discipline is attributable
to factors other than responsible gov-
ernment itself. Chief among them is
the independence of the Prime
Minister as party leader, which insu-
lates him or her from his or her parlia-
mentary caucus. The Prime Minister's
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independence from the parliamentary
caucus arises from the fact that the
caucus no longer has the ability to
choose or dispose of the party leader, as
it once did.” Instead, the party leader is
chosen by the party association, which
encompasses all members of the party
(also known as the extra-parliamen-
tary party). Equally significant, the
corollary to this practice is that the
caucus cannot dismiss the Prime
Minister either. (At the federal level,
the extra-parliamentary parties choose
and dispose of their party leaders in
accordance with rules set out in their
party's constitution.)

In addition to the rules that bolster the
Prime Minister's independence from
the caucus, the Prime Minister also has
the final say in the timing of an elec-
tion, subject to the approval of the
Governor General in those particular
circumstances, previously discussed,
where the Governor General may exer-
cise discretion. Therefore, he or she can
always threaten to call an election to
persuade recalcitrant MPs to fall into
line behind the government. On the
other side is the electoral insecurity of
MPs. There are periods in Canadian
federal politics when turnover is very
high and close to half of elected mem-
bers end up serving only one term of
office. During such periods, the lack of
experienced MPs also serves to

strengthen the position of the Prime
Minister. Finally, the Prime Minister
has extensive appointment powers
that can be used as rewards for those
MPs who behave as the leader wishes
and withheld from MPs who incur dis-
favour. As well as the sought-after
ministerial appointments, these pow-
ers include the appointment of MPs to
committees and the appointment to
the position of parliamentary secretary.
Further, the rewards can be promised
for the period after an MP's retirement
(or defeat), including the promise of
Senate or diplomatic appointments.

No doubt, strong party discipline
works to the advantage of the govern-
ing party. As long as a majority govern-
ing party maintains a disciplined, unit-
ed stance, it is virtually impregnable
against assault; otherwise, it might
look like it is falling apart. At the same
time, strong discipline introduces
dimensions of rigidity and predictabil-
ity into the system. Historically there is
nothing, it seems, in between the two
extremes — no option, for instance, of
non-compliance with the party’s offi-
cial position on issues of lesser impor-
tance. There is just no tradition of
behaviour that might serve to loosen
up the system and give the opposition
room to make an imprint on public
policy by joining forces with govern-
ment backbenchers to amend govern-
ment bills.

In the past, the Canadian situation has
often been compared negatively to that
in Britain, where the governing party
takes a more flexible approach to disci-
pline and sometimes allows individual
members to take positions independ-
ent of their party's.* The governing
party indicates which measures it con-
siders sufficiently important to require
the loyal support of all members, which
ones it would strongly prefer to have
supported and which ones it is pre-
pared to forego if necessary. It is
important to keep in mind that the
British House of Commons contains
some 659 members, a factor that usual-
ly has given the government a consid-
erable margin on House votes, many
members hold safe seats (and thus are
more likely to vote against the position
of their party), so it is just as well that
the government usually has a safe mar-
gin. In Canada, a more flexible
approach to party discipline might
make the government more receptive
to opposition-sponsored amendments
to government bills of lesser impor-
tance. Such amendments would be one
way in which the opposition could
conceivably act as a check on the gov-
ernment’s power.

Debates, Government Bills and
Confidence Motions

The capacity of the opposition to make
the government responsive to its criti-
cisms depends, not only on the number
of opposition parties and the extent to
which they are disciplined, but also on
the opportunities afforded by the rules
in the legislature. In Canada, the rules
of procedure used in the House of
Commons offer the opposition some
set occasions on which to tackle the
government head-on, as it were, as well
as a role in the consideration of gov-
ernment bills.

The daily Question Period is one set
occasion that enables the opposition
parties to hold the Prime Minister and
Ministers accountable for their deci-
sions and actions. Others include the
debate on the Speech from the Throne
in which a new government lays out its
agenda, the debate on the Budget and
debates on topics selected by the oppo-
sition itself. On these occasions, the
opposition produces motions that
state its lack of confidence in the gov-
ernment. Any government that loses a
confidence motion clearly has to resign
from office or call an election. For a
minority government or a government
with a slim majority, these occasions

*As noted later in the paper (page 73), the current Prime Minister has announced his intention to
employ the so-called three-line whip system as traditionally used in Britain.
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can be nerve-wracking. However, a
governing party with a working major-
ity will routinely defeat such motions,
which gives votes on them a dreary
predictability that hardly stands as
much of a check on the government of
the day.

The consideration of government bills
offers the opposition a very different
type of opportunity to serve as a check
on the government's power. Generally
speaking, in the Canadian House of
Commons, government bills are scruti-
nized in legislative committees. The
composition of the committees follows
the composition of the House as a
whole, which means that a governing
majority party has a majority on each
committee and generates the Chair of
the committee, with the exception of
the Public Accounts Committee, which
is chaired by a member from the offi-
cial opposition. However, the fact that
the government has a majority on the
committees does not mean that bills
sail through them unamended. On the
contrary, a committee sometimes
holds extensive hearings on a bill,
receiving the testimony of experts and
interested groups who represent a vari-
ety of viewpoints. As well, a committee
sometimes recommends amendments
to a hill that are reported back to the
House along with the bill. On the other
hand, when government members

form the majority on committees, the
government rarely loses control of the
committees: the government's practice
is to demand discipline on the part of
its committee members and there is
little tolerance of rogue behaviour.
Thus, if they are outnumbered, opposi-
tion members are unable to make
much of a contribution to the sub-
stance of bills to act as a check on the
government’s power.

Party Government and the
Electoral System

As outlined above, under responsible
government, a disciplined majority
governing party can withstand the
efforts of the opposition, not only to
vote the government's measures
down, but even to amend them. The
electoral system contributes mightily
to this state of affairs to the extent
that it can transform a minority share
of the popular vote in the general elec-
tion into a majority of seats in the
House of Commons, which it does
most of the time.

Canada’s electoral system is the single-
member-plurality (SMP) system, collo-
quially referred to as the “first-past-
the-post” system. In each electoral dis-
trict, the candidate with the most votes
(a plurality) wins; the winner does not
need a majority of votes. In Canada’s

multi-party system, there are almost
always more than two candidates com-
peting in each district, so winners are
unlikely to get a majority of votes. Yet,
if the leading party compiles enough
plurality wins, the party is able to gain
a majority of seats in the House of
Commons without obtaining a majori-
ty of the total popular vote. That was
the case in the last two general elec-
tions: in 1997, the governing Liberal
Party received a majority of 51.5 per-
cent of seats in the House but only 38.5
percent of the popular vote (total votes
cast); in 2000, it obtained 57 percent of
seats compared with 40.8 percent of the
popular vote.

In multi-party systems, nowhere does
the SMP system produce an allocation
of seats proportional to total votes cast
inan election. Only purely proportional
electoral systems could do that. In
countries that use partly proportional
electoral systems, it would seem more
likely that a party aiming to form the
government would have to obtain the
support of the majority of the voters
but, in practice, most often no one
party receives such widespread sup-
port. Instead, coalition governments
are the order of the day (for example, in
the Scandinavian countries, France and
sometimes Germany). Of course, the
opposition parties receive their fair
share of seats in the legislature, result-
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ing ina stronger opposition overall, one
that can act as a stronger check on the
government's power than is usual
under the SMP system.

Canada has used the
SMP system for so long
that it must seem like a
necessary adjunct of
responsible govern-

ment. It 1s Not. Indeed, of the
many countries that use the system of
responsible government world-wide,
most use other electoral systems. The
SMP system is worthy of close atten-
tion in an analysis of responsible gov-
ernment in Canada. It can produce
governing majorities in the House that
are stronger than their share of the
popular vote and oppositions that are
weaker than their share of the popular
vote. When this happens, the capacity
of the opposition to serve as a check
on the government’s power is serious-
ly eroded.

The Senate

When considering the role of the upper
house of the legislature in a system of
responsible government as a check on
the government’s power, it is necessary
first to deal with the issue of the confi-
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dence convention. Basically, the Senate
has no role in the confidence conven-
tion of responsible government. The
government is not responsible to the
upper house, and therefore it cannot
defeat the government by passing
a non-confidence motion or turning
back financial measures, an action that
is tantamount to an expression of
non-confidence.

Having made such a pronouncement,
it has to be conceded that in fact upper
houses arguably have acted as confi-
dence chambers. For example, the
British House of Lords served as a seri-
ous check on the government until
1911, when its power to exercise a veto
on government measures was trans-
formed into a suspensive veto, that is, a
veto of a bill that lasts only for a specif-
ic period of time. In 1949, the suspen-
sive veto was shortened further. Since
the Second World War, the House of
Lords has served mainly as a chamber
of sober second thought, applying con-
siderable expertise in the revision of
bills sent to it. While not a serious
impediment to the government'’s agen-
da, it can slow the progress of govern-
ment-sponsored  measures  and

encourage modifications to them. It is
worth noting that, from 1979 to 1992,
during the Conservative governments
of Prime Minister Margaret Thatcher,
the mostly Conservative Lords voted
against the government 8 percent of
the time.”

There is also the example of the
Australian Senate, which happens to
be elected. In 1975, the Senate did bat-
tle with the government by refusing to
pass some of the government’s finan-
cial bills. Stymied, the government
found itself dismissed by the Governor
General, who then called on the leader
of the opposition to form a govern-
ment and try to get the financial meas-
ures passed. The new Prime Minister
accomplished the task and then led his
party to victory in the next election.
While this 1975 episode was a particu-
larly sensational example, nonetheless,
as an elected body, the assent of which
is required for bills to become law, the
Australian Senate has the capacity to
serve as a check on the government
and has demonstrated that capacity
since its inception.

The Canadian Senate is a
chamber of sober second

thought. Itsmembers are appoint-
ed by the government of the day but
serve in office until age 75. In general,
the number of Senators is determined
on the basis of regional equality: each of
four regions — the three Maritime
provinces, Ontario, Quebec and the four
Western provinces — is assigned the
same number of Senators (24). In addi-
tion, the province of Newfoundland and
Labrador is assigned six Senators and
each of the Territories is assigned one.

The Senate reviews bills sent to it,
holds committee hearings on issues of
its choosing and, from time to time,
undertakes in-depth inquiries of key
policy matters and issues thoughtful
reports. Still, few would regard the
Canadian Senate as a serious check on
the government, despite the fact that
legally it possesses a full veto over
measures sent to it (with the exception
of amendments to the constitution,
over which it wields only a suspensive
veto) — although there has been the
odd such moment in its history. For
example, the Senate’s refusal to pass
the government's bill on free trade
with the United States precipitated
the 1988 general election. Being an
appointed rather than an elected body,
however, the Senate undoubtedly is

out of step with the ethos of a modern
democracy and has little democratic
standing to challenge the government.

Less problematic, of course, is the idea
of the upper house as a routine check
on the government of the day, meaning
the ongoing role of scrutinizing and
possibly recommending amendments
to government bills. Indeed, many
Senators contribute a great deal to the
governing process. Nevertheless, it is
doubtful that a strong case can be
made that the Senate serves as a rou-
tine check against the government. It
hardly has the opportunity to do so,
since the House often sends hills to it
at the last minute and pays little atten-
tion to Senate reports.
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KEY POINTS TO REMEMBER

Checks and balances address the dangers of the concentration
of power in too few hands.

The confidence convention is the main check on the executive’s PA RT 4 REFORM

power in the system of responsible government. However, the
extent to which the House is able to act as a check on the gov-
ernment of the day depends on the institutional arrangements
and political practices in play.

MYTHS TO DISPEL

Myth: Checks and balances Fact: Checks and balances

apply only to the American speak to the danger of too

system of government. much power in too few hands ProrosED REFORMS AND WHAT THEY MEAN FOR
in any system of democratic PuBLIC SERVANTS
government. In that sense, .
they are as relevant to the It has been stressed throughout that the one rule of responsible
Canadian system as to the government — that the government must maintain the confi-
American system. dence of a majority of elected members in the legislature — is

the democratic foundation of the system of responsible govern-
ment. However, the institutional arrangements and political

* * * practices within which the rule operates vary quite strikingly
from one country to another. For example, the office of the head
of state, the electoral system, the powers of the Prime Minister,
the extent of party discipline and the role of elected members in
the legislative process, and the composition and selection of the
upper chamber differ markedly from country to country and no
one package of institutions is the same in every country.

This flexibility in systems of responsi- ~ changes in an effort to introduce
ble government is useful from the more checks and balances into the
standpoint of those who want to  system (among other objectives)
reform the Canadian system of gov-  while still honouring the rule of the
ernment. They can urge a variety of  government's need for the consent of
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the governed as expressed by their
elected representatives. However, this
does not mean that proposed reforms
would not affect the operation
of responsible government. SOme

proposals are bound to
make the government’s
task of getting and main-

taining consent harder.
As well, changes made to one institu-
tion will have ramifications for other
institutions. It is essential to analyze
proposed reforms in terms of their
impact — intended or otherwise — on
responsible government as well as on
other institutions. This section exam-
ines the key proposals for reform cur-
rent today and assesses each proposal
in terms of its likely impact on respon-
sible government and, where applica-
ble, on public servants.

The Electoral System

In Canada, electoral reform is about
changing the SMP system into a pro-
portional system. The advocates of PR
seek many varied objectives, including
more competitive political parties,
more parties that have national sup-
port across the country, a healthy
opposition in the legislature, higher
voter turnout, voter equality in terms
of the impact of each person’s vote on

the outcome of the election, and better
representation of women and minori-
ties. Whether PR would accomplish
these objectives is not at all sure. Much
depends on the type of PR that is cho-
sen. Assuming a reasonably significant
change toward proportionality, it is
likely that, while PR would introduce
more checks and balances, it would
also affect responsible government by
reducing the likelihood of majority
governments.

The reason why is fairly straightfor-
ward. At the federal level, it is uncom-
mon for one political party to receive
more than 50 percent of the popular
vote. Therefore, it is to be expected that
under a PR system that yields a close
match between a party’s share of the
popular vote and the number of seats
they are allocated in the House of
Commons, the leading party (with the
largest number of seats) would not be
able to acquire a majority of seats in
the House and thus would form a
minority or a coalition government. It
would therefore require support from,
or a coalition with, another party or
parties to meet the rule of responsible
government that requires a govern-
ment to possess the confidence of a
majority of seats in the legislature.

Consequently, changing the SMP sys-
tem into one based on PR would not

require a change in our system of
responsible government as much as it
would require a change in response to
the confidence convention of responsi-
ble government. Such a response could
take different forms. The leading party
might survive as a minority govern-
ment that depends on the support,
informally solicited, of one or more of
the opposition parties or even of indi-
vidual MPs from one or more of the
opposition parties, as has been the case
on a number of occasions in Canada
(for example, the Trudeau Liberal gov-
ernment in 1972-74 and the Clark
Progressive Conservative government
in 1979). Or the required support could
be elaborated formally, in a written
agreement, as happened with the
Peterson Liberal government in
Ontario in 1985. It might also enter
into a coalition government with
another party (or parties) under an
agreement that includes shared policy
positions and the inclusion of one or
more representatives from the other
party in the Cabinet, as was the case in
Saskatchewan from 1999 to 2003.

Arguably, any one of the above
responses carries with it a democratiz-
ing effect in that it introduces more
checks and balances into the system.

Under the current SMP
system, the leading party
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in an election is usually
able to convert a plurali-
ty of votes into a majori-
ty of seats in the legisla-

ture. Asalready outlined, this hap-
pened in 2000, when the Liberal Party
obtained 57 percent of the seats in the
House of Commons with 41 percent of
the popular vote. Under PR, the same
percent of the popular vote would have
gained the party somewhere around 40
percent of seats, short of a majority.
The leading party would need to gain
the support of other members in the
House to form and maintain a viable
government, resulting in a broader
base of support in the House and in the
electorate. This need for others' sup-
port can be construed as a check on a
government's behaviour and, in turn,
can be viewed as having a balancing
effect on the governing party, without
necessitating a change in the funda-
mental rule of responsible government.

What Would This Mean for
Public Servants?

A PR electoral system would invariably
result in more political parties, along
with more minority and/or coalition
governments, and governments with
shorter terms in office. For public ser-
vants, there are at least five issues to
consider.




The first is that public servants would
spend more time on transition plan-
ning. Less stable government with
shorter terms leads to more transitions
between governments. Because of the
number of parties running for office,
each election would also entail the cre-
ation of numerous transition books,
since there would be less certainty as to
election results in terms of the possible
combinations of coalition govern-
ments. Furthermore, should more par-
ties run candidates and get them elect-
ed, public servants would need to be
more vigilant about the platforms and
policies of all of these parties.

Secondly, the possibility of coalition
governments suggests the details of the
government's legislative agenda would
be determined in post-election, inter-
party negotiations. These negotiations
would no doubt generate requests for
information and analysis, including the
costing of party policies, to serve as
input to the coalition negotiations and
agreement. This situation could create
challenges for public servants in terms
of responding to requests, yet remain-
ing neutral and non-partisan. The chal-
lenge would apply especially to relations
with Ministers, who may or may not be
part of a coalition government follow-
ing inter-party negotiations. In that

case, a Minister's relationship with his
or her department would be uncertain
until a coalition government was
formed. In such an uncertain post-elec-
tion environment, protocols would be
necessary to govern relationships
between Ministers, party leaders, party
transition teams and public servants.
Protocols would help to ensure the pub-
lic service remains neutral — in both
practice and perception — and that no
party, including parties in an incum-
bent coalition government, is given an
unfair advantage. In New Zealand,
for example, the adoption of a PR elec-
toral system led the State Services
Commissioner* to issue guidelines for
public servants to follow to ensure that
public service actions would not be con-
strued as politically partisan.

Thirdly, the fate of each legislative ini-
tiative is likely to be uncertain under a
minority or coalition government
compared to its fate under a stable
majority government. In a minority
government context, legislative sup-
port cannot be assumed but needs to
be actively nurtured and acquired. In
the case of a coalition government, this
uncertainty would be reduced if a writ-
ten agreement were to spell out the leg-
islative agenda of the parties in the
coalition, but such agreements can be

*This official combines some elements of the Canadian Public Service Commission and the Clerk of the
Privy Council as head of the public service (see http://www.ssc.govt.nz).

easily derailed by the emergence of
unexpected circumstances. In either
eventuality, public servants would
need to be very well informed on the
positions of the principal political play-
ers, as well as on political develop-
ments generally.

Fourthly, under coalition govern-
ments, the government’s members on
parliamentary committees can be
expected to reflect a more diverse
range of views than under a majority
government. Even if these members are
highly disciplined in following the gov-
ernment line, they may well be more
aggressive and even more partisan to
ensure that public servants abide by
the agreements of the coalition govern-
ment; therefore, public servants might
well face tougher scrutiny from gov-
ernment members of parliamentary
committees than they do now.

Finally, a coalition government would
likely diminish the discretion of indi-
vidual Ministers to intervene in the
administration or implementation of
policies and programs. Since these
policies and programs would be the
product of a coalition of two or more
parties, no-one would look kindly on a
Minister changing the product as it
was delivered, especially if it were
changed to enhance the election
prospects of the Minister's party. Given

the extent to which Ministers exercise
their right to direct the delivery of pub-
lic services, this check on their power
would constitute a major change in
Canadian public administration.

It must be stressed that coalition gov-
ernments can be very stable for long
periods of time. In many European
countries, for example, both centre-left
and centre-right coalitions have had
long runs. Although this prospect
reduces the uncertainties described
above, public servants would still need
to be prepared to deal with the com-
plex politics of coalition government
(including the politics required to keep
the coalition partners together).

Diminishing the Powers of the
Prime Minister

Concern about the concentration of
power in the Prime Minister and his or
her close advisors — that the Prime
Minister may be too powerful in rela-
tion to the system of government as a
whole — is long-standing. Indeed, in
1977 Denis Smith described the office
as a presidential office in a parliamen-
tary setting.® Over recent years, howev-
er, this concern seems to have become
increasingly widespread.

Three possible ways to tackle this con-
cern are: to reduce the number of
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appointments that the Prime Minister
is able to make; to introduce fixed
terms for the House of Commons; and
to enable the caucuses of parliamen-
tary parties to remove party leaders,
even when their party leader is the
Prime Minister. All three proposals are
bound to have the hoped-for effect of
limiting the powers of the Prime
Minister, thereby introducing checks
and balances into executive powers.

When it comes to appointments, the
idea is, not only that the Prime
Minister could make fewer appoint-
ments, but that others would make
more. This diffusion of appointment
powers would reduce the Prime
Minister's capacity to keep Ministers
and government backbenchers under
his or her control. It could also reduce
the Prime Minister's capacity to influ-
ence the administration of public
affairs by removing or reducing the
Prime Minister's prerogative to
appoint Deputy Ministers and
Associate Deputy Ministers, as well as
the boards of directors of Crown corpo-
rations and regulatory agencies.

The introduction of fixed terms would
diminish the Prime Minister's capacity
to threaten to call a snap election sim-
ply to take strategic advantage of a
temporary weakness in opposition
parties or to keep disgruntled members

of the governing party caucus in line. It
is a limitation on his or her power.

An even greater limitation would
derive if the caucus could remove the
party leader. Such a provision is found
in some parties in other Westminster-
style systems where, for example,
recent Prime Ministers as prominent
as Margaret Thatcher in Britain and
Robert Hawke in Australia were
removed by their caucuses. Under such
a provision, the Prime Minister would
need to cultivate the caucus by using
levers such as the prospect of a Cabinet
appointment. However, caucus could
be given additional clout if it were able
to select the members of the ministry,
as is the practice in the Labour Parties
in Australia and New Zealand.

Proposals to scale back
the Prime Minister’s
appointment power
and to give the caucus
power to remove the
party leader (and/or
select the members of
the ministry) do not
affect the fundamental
rule of responsible gov-
ernment, although

they would affect its
practice.

In contrast, the proposal to institute
fixed terms of office collides with the
fundamental principle of responsible
government, under which the govern-
ment needs to maintain the confidence
of a majority in the elected legislature
to continue to govern, whereas fixed
terms imply that the government can
remain in place until its term expires.
Any proposal to establish fixed terms,
therefore, needs to be modified by the
caveat that the confidence convention
must be respected. In other words,
should a government lose the confi-
dence of the elected legislature during
the term, it would be required to resign
or call an election, just as it would with
no fixed term in place. However,
should the government be able to
maintain the confidence of a majority
of seats in the legislature during the
term, then the fixed term would hold
and an election would be held at the
prescribed time.

In the general election campaign in
2001 in British Columbia, the Liberal
Party made a “New Era” commitment
to institute fixed terms. The Liberals
won the election and, later that year,
had the province’s constitution
amended to provide for elections on
the second Tuesday in May every
fourth year, beginning with the recent

election. Accordingly, the next provin-
cial election will be held on May 17,
2005 — unless the government loses
the confidence of the legislature before
that date and does not resign. In that
case, an election is required immedi-
ately. Following the rule of responsible
government, the provincial constitu-
tion provides that the Lieutenant
Governor retains the power to “pro-
rogue or dissolve the Legislative
Assembly when the Lieutenant
Governor sees fit.”

Prime Ministers and Premiers naturally
prefer elections to be held at a time that
best suits their own election prospects.
Since a fixed term would constrain their
self-interest with regard to the date of
elections, it can be considered an addi-
tional check to their power. And, as
illustrated by the example in British
Columbia, it can accommodate the core
rule of responsible government. Of
course, this innovation is recent, so the
impact of a fixed four-year cycle on the
behaviour of a government that loses
the confidence of the legislature in the
mid-term is unknown. Conceivably, a
government that is desperate to cling to
office might argue that the fixed term is
more important than the confidence
convention. If a premier refused to call
an election, the Lieutenant Governor
could dissolve the Legislative Assembly
and call an election in adherence to
the constitution.
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What Would This Mean for
Public Servants?

For public servants, fixed terms would
introduce greater certainty and stabili-
ty in the policy planning and adminis-
trative processes of government, espe-
cially under majority governments.
Even when governments decided to
use the immediate pre-election period
for announcing or implementing vote-
getting initiatives, the timing of such
endeavours would be more predictable.

A provision within the governing party
to empower the parliamentary caucus
to remove a Prime Minister as party
leader, thus forcing the resignation of
the Prime Minister in favour of the
party's new leader, would diminish the
power of the Prime Minister in relation
to Cabinet and government back-
benchers. That being so, public ser-
vants would have to be more sensitive
to the positions and views of Ministers
and backbenchers than they are now.
They would need to be well informed
on the state of play in the governing
party as it relates to the assessment of
public policy considerations in their
analysis and advice to Ministers.

Finally, in terms of changes in the
appointment powers of the Prime
Minister, a diffusion of appointment
powers to the Cabinet or to individual
Ministers would likely have little or no

effect. But a diffusion of the appoint-
ment power beyond Ministers to an
independent process could make
agencies, boards and commissions
that operate at arm’s length from
Ministers more independent of gov-
ernment and partisan politics. Public
servants  whose  responsibilities
include reviewing and monitoring the
performance of arm's length govern-
ment organizations and assessing
their budgetary proposals would need
to be more vigilant.

Some think that Deputy Ministers and
Associate Deputy Ministers are too
responsive to the personal-political
agenda of the Prime Minister because
he or she appoints them. A shift in the
Prime Minister's power of appoint-
ment to a more independent process
— like New Zealands for example —
would negate this perception.
Furthermore, a more independent
approach to staffing of the Deputy
Minister cadre could help to reduce its
ties to the Prime Minister and
the Prime Minister's political staff,
and thereby enhance the public
service as a non-partisan and profes-
sional institution.

Diminution of the Prime Minister's
power to appoint Cabinet Ministers
would be certain to enhance the capac-
ity of Ministers to act independently of

the Prime Minister, which would
require public servants to be more
responsive to the ideas and interests of
individual Ministers, and to pay greater
attention to the ideas and interests of
Cabinet Ministers and Ministers' polit-
ical staff. Finally, Ministers able to act
more independently of the Prime
Minister might want greater control
over their Deputy Ministers. The expe-
riences of both Britain and Australia
are relevant, since neither country has
bestowed the same degree of power on
their Prime Minister as has predomi-
nated in Canada. Less centralization
usually means greater freedom for
individual Ministers and departments;
on the other hand, it can also mean less
attention to horizontal, government-
wide, concerns and requirements.

Party Discipline and the Role of
the MP

The late Prime Minister Pierre Elliott
Trudeau once sneered that MPs are
“nobodies” as soon as they leave
Parliament Hill, and somehow no one
has felt quite the same about MPs ever
since. The chief concern of MPs,
including opposition members and
backbench members of the governing
party — collectively referred to as pri-
vate members — is that they do not get
to play much of a role in policy making.
Many members, who began their polit-
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ical careers by thinking that they were
elected to make laws — to legislate —
become disenchanted when they find
all they do is vote on hills drafted by
others or act at the behest of others by
having to conform to party discipline.

It is important to stress
that the portrait of MPs
as “nobodies” is exag-

gerated. One reason is that the
parliamentary caucus meets in cam-
era and backbenchers occasionally do
influence the party’s agenda and posi-
tion on issues. Furthermore, as mem-
bers of parliamentary committees,
backbench MPs can contribute to leg-
islation by voting amendments to it.
Sometimes the government is prepared
to accept amendments designed to
improve the legislation. However, there
is no doubt that private members are
not principal players in developing leg-
islation so much as they are disciplined
players on their party's team.

Those who seek to enhance the role of
the MP tend to favour one of two
strategies. The first is to work on ways
to change the parliamentary commit-
tee system. After all, these committees
are the venue of the private member
(since Ministers are not members of
such committees). Presumably, giving
more power to committees would




enhance the legislative role of private
members. The second strategy is to
pursue changes that loosen the grip of
party discipline on private members
and allow MPs more independence.
The most common proposals in this
strategy are to institute more free
votes, to establish fixed terms and to
relax the confidence convention. Each
one of these proposals is examined
below in relation to responsible gov-
ernment, beginning with the commit-
tee system.

The conundrum of parliamentary
committees is rooted in the system of
responsible government. For the most
part, the composition of these commit-
tees replicates the composition of the
House of Commons, which means that
under majority governments the gov-
erning party is able to control the com-
mittees by contributing the majority of
committee members. No matter how
much power committees may be given
— large staffs, more time to scrutinize
bills, the ability to review draft bills or
to review bills after first reading (that
is, before the House votes on approval
of the bill in principle at second read-
ing) and so on — the government
would still control the committees.
There are some ways to strengthen the
committees; for instance, using oppo-
sition members as Chairs might reduce
the government'’s control and enhance

the role of the private members who sit
on them. None of them would affect
the rule of responsible government, but
they would make it more difficult for
the government to maintain the confi-
dence of a majority, and they would
thus strengthen the checks and bal-
ances in the system.

The other strategy — to institute more
free votes, along with fixed terms and a
relaxed confidence convention — is a
different story. This package is based
on the premise that elected MPs ought
to represent the views of their con-
stituents first and foremost, before the
party’s views (leaving aside the issue of
how an MP is to determine the views of
his or her constituents). Since propo-
nents of this concept also seek to
loosen the imposition of party disci-
pline on voting in the House, the pro-
posed changes would undoubtedly
have the effect of enhancing the role
of MPs.

Relaxed party discipline is
the most significant part

of this package. Underit, the
government could lose a vote and
thereby appear not to have the confi-
dence of the House. At issue is what
counts as a defeat that does not signi-
fy a loss of confidence in government.
According to one version, the defini-
tion of non-confidence in the govern-

ment should be restricted to motions
expressly worded to that effect, in
other words, to formal non-confidence
motions. In contrast, the defeat of a
government-sponsored resolution or
bill (with the exception of those on
key budget measures) would not
require the government to resign or
call an election.

It is not clear whether this proposal
amounts to anything more than a call
to clarify what is now a gray area of
parliamentary politics. A government
that loses a formal non-confidence
vote sponsored by the opposition is
clearly a government that needs to
resign office or call an election, but
defeat of government-sponsored legis-
lation is more complicated. While
votes lost on financial measures are
always serious matters, there is a range
of financial measures, some of which
are more important than others. Under
the existing system, a vote lost on a
financial measure of any significance
would undoubtedly trigger calls for the
government to resign or call an elec-
tion, followed by a debate in the con-
text of heightened public opinion. This
sort of debate is a democratic exercise
of the first order. It is not clear whether
relaxed party discipline, even if it
wished to confine the convention to
formal non-confidence motions, could
wish away this debate unless it is left to
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the government to define what types of
votes, if lost, are votes of non-confi-
dence.

One way for the government to do this
would be to institute the so-called
“three-line whip,” as the current Prime
Minister announced the day he formed
his government.® The three-line whip
is for votes on government legislation
or a government motion that the gov-
ernment considers a matter of confi-
dence. The two-line whip is for votes
on government legislation or motions
that the government does not deem to
be a confidence vote. The one-line
whip is for votes on legislation or
motions that the government does not
deem to be matters of confidence and
where the government allows its MPs
to vote freely. Instituting the two-line
whip would be new to Canada under
this proposal.

The new system to classify votes with
respect to the confidence convention is
the key to this package of changes.
Indeed, if, due to the introduction of
the two-line whip, MPs got used to
voting for reasons other than partisan
solidarity, the “free vote,” in which
MPs are freed from party discipline
and allowed to vote with their con-
sciences, might lose the significance it
is now thought to have. The proposal
to establish fixed terms as a check on




the power of the Prime Minister would
simply reinforce the effect of relaxed
party discipline from the standpoint
of the private member. In sum, this
package of changes would likely
enhance the role of the MP and intro-
duce additional checks and balances
into the system of responsible govern-
ment. Depending on how the changes
are implemented, this package need
not affect the rule of responsible gov-
ernment.

What Would This Mean for
Public Servants?

Any combination of looser party disci-
pline, more free votes, fixed terms and
new system to classify votes with
respect to the confidence convention
would result in more active MPs, more
distribution of authority and less con-
centration of power, which could be
expected to have some direct impacts
on public servants.

First, a looser approach to party disci-
pline would mean that the passage of
bills that are not crucial to the man-
date of the government could not be
taken for granted. Public servants
would need to be much more sensitive
to and informed of individual MPs
interests, views and circumstances to
be able to frame advice for Ministers
seeking support for legislative initia-
tives. At the same time, they would
have to be more careful not to allow

themselves to be used by Ministers to
promote a particular agenda or to
defend proposed legislation in parlia-
mentary committees.

Secondly, more private members' bills
— alikely outcome of looser party dis-
cipline — would mean more bills
entering the legislative process inde-
pendently of the government. In that
context, public servants would have to
anticipate the probabilities of MPs
individual initiatives as they affect the
legislative agendas of Ministers both
individually and collectively.

Thirdly, looser party discipline might
result in more aggressive attitudes by
MPs in interactions with public ser-
vants in committees, whether they are
examining government legislation or
reviewing and assessing the perform-
ance of departments.

An Elected Senate

An elected Senate has long been an
objective of some reformers, but the
prospect often raises concerns that it
would have a negative impact on the
core rule of responsible government.
The standard reasoning is that, as an
elected body, the Senate would be
entitled to demand that the govern-
ment be held responsible to it, and no
government should be made to be
responsible to two elected bodies. The

Senate is, rather, intended as a check
on the House of Commons as opposed
to the government. It is structured on
the basis of “representation by regions”
and not, as the House of Commons is,
on the basis of “representation by pop-
ulation.” The government is responsi-
ble to the House because only the
House is elected on the basis of repre-
sentation by population.

Australia has an elected Senate that
works within a federal, parliamentary
system of government that is similar to
Canada’s. As noted earlier, in 1975 the
Governor General of Australia dis-
missed the Labor government of
Gough Whitlam, and then asked the
Leader of the Opposition, Malcolm
Fraser, to form a government. The
events that precipitated this unusual
action were rooted in the refusal of the
Senate to pass the Labor government's
budget. The Fraser government dealt
with the budget, and then asked the
Governor  General to dissolve
Parliament in preparation for an elec-
tion. The request was granted, and the
new government secured the largest
majority in Australian political history.
Despite this event, it must be stressed
that no-one suggests the government
should resign if it fails to get the
Senate’s support for legislative meas-
ures. However, there is understandable
uncertainty about how the politics

would play out if an elected Senate col-
lided with the government over its
actions.

Undoubtedly, an elected Senate would
introduce some checks and balances
into the system. The government rarely
has a majority in the Australian
Senate, which serves as an important
check on the government's legislative
measures — Senate committees are
noted for their work in insisting on
accountability through their review of
departmental estimates. That said,

the key issue concerning
the proposal for an elect-
ed Senate in Canada is
the uncertain impact of
another elected body on

responsible government.
The only way to remove the uncertain-
ty would be to be explicit about the
powers of such a body.

What Would This Mean for
Public Servants?

Given the limited direct relationship
public servants have with the Senate, it
is often assumed that Senate reform
would likely have a negligible impact
on the public service. However, an
elected Senate would introduce an ele-
ment of unpredictability from the
standpoint of the government, which
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would find itself having to try to man-
age two elected bodies rather than one.
Public servants would need to be vigi-
lant about the interests, views and cir-
cumstances of Senators, especially as
they relate to the promotion or defence
of regional perspectives, where their
claims would have the greatest degree
of legitimacy.

Inshort, an elected Senate would mean
more work for public servants. Senate
committees are already viewed as well-
informed and effective at their work. In
an elected Senate with experienced
Senators, public servants appearing
before its committees could face even
more rigorous questioning and scruti-
ny than they do now. The experience in
Australia has been that Senate com-
mittees are more aggressive and thor-
ough than House committees, partly
because the government rarely has a
majority in the Senate and partly
because Senators have more time to
devote to the role of scrutinizing the
government’s work.

Public Service Accountability

Reforms toward direct public service
accountability to Parliament by way of
parliamentary committees continue to
surface in Canada. From the Lambert
Commission’s efforts in the 1970s, to
the McGrath Report's proposals in the

1980s, to the Prime Minister's request
for proposals as recently as 2002, there
has been a continuing desire to con-
struct a new system of direct public
service accountability based on the
distinction between responsibility for
policy and responsibility for adminis-
tration. These demands have been par-
alleled by reform initiatives elsewhere.
The so-called “new public manage-
ment” that swept the Anglo-American
democracies over the past two
decades® posits that both Ministers
and public service managers should be
publicly responsible, albeit for different
dimensions of public administration.

Squaring ministerial responsibility and
public service accountability to
Parliament requires clarity in the
assignment of administrative powers
and responsibilities to public servants,
precision in the procedures governing
the administration of resources and
services, and transparency in the con-
duct and scrutiny of public adminis-
tration. Some regimes have done better
than others in these respects. However,
while the waters of ministerial respon-
sibility have to some extent been mud-
died in some places, nowhere has min-
isterial authority for administration of
departments been reduced to the point
where Ministers cannot direct and
control the administration of public
affairs. This is the bottom

line of ministerial
responsibility.

To avoid the risk of even less account-
ability in the administration of public
affairs, reforms that promise improved
public service accountability to
Parliament would have to avoid dimin-
ishing ministerial responsibility.
Traditionally, Parliament has relied on
assurances by Ministers (and the
Public Service Commission) that inter-
nal controls and disciplinary proce-
dures are in place and working as
intended. However, over the past two
decades, additional checks and bal-
ances have been added, including the
access-to-information regime, expan-
sion of the mandate of the Auditor
General and the addition of other par-
liamentary agencies. While these
instruments have assisted MPs in
holding Ministers themselves to
account, they have focused primarily
on administrative matters as conduct-
ed by public servants. This trend has
already introduced a form of direct
public service accountability before
parliamentary committees and has led
some to demand formal recognition of
the situation.

What Would This Mean for
Public Servants?

As outlined above, public servants are
already experiencing direct public serv-

ice accountability for administration in
the sense that MPs, and sometimes
Ministers themselves, have at times
held public servants to account for
alleged or real administrative short-
comings or wrongdoings. Yet, except
for the distinction between public serv-
ice answerability before parliamentary
committees and ministerial accounta-
bility to the House of Commons, no-
one has yet developed specific ways of
distinguishing public service answer-
ability for policy and public service
accountability for administration. In
the absence of any formal system, MPs
in parliamentary committees decide for
which matters they will hold Ministers
or public servants accountable on a
case-hy-case basis. The effect of a for-
malization of direct public service
accountability on public servants
would be to make them publicly
accountable in their own right.

For public servants, direct accountabil-
ity for administration would mean not
only describing or explaining what has
happened with respect to administra-
tion in their department but also justi-
fying why it happened and, failing that,
accepting responsibility for adminis-
trative shortcomings or wrongdoings.
However, even though parliamentary
committees could hold public servants
personally accountable, they still could
not direct public servants to take cor-
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rective actions or discipline them.*
Rather, the role of the committee would
be limited to making the appropriate
Minister aware of their findings, rec-
ommending a course of action and
subsequently holding the Minister
accountable for seeing that the
committee’s recommendations are
adopted or justifying why they have not
been adopted.

If Deputy Ministers and other public
servants are not just answerable but
also accountable for the administration
of their departments, they can expect
much less anonymity. In that context,
public servants would likely take steps
to protect themselves from being
caught in the middle of partisan poli-
tics by documenting their own deci-
sions and actions, as well as all minis-
terial instructions, in the expectation
that they will be called upon by parlia-
mentary committees to provide a
rationale for their decisions and to jus-
tify their actions.

The absence of public service anonymi-
ty that would come with direct public
service accountability for administra-
tive matters need not have a negative
effect on the integrity of ministerial
responsibility. The reason for public
service anonymity is to ensure that

Ministers are always responsible for
the exercise of their authority and
powers. As long as Ministers

retain their general execu-

tive powers to direct and

control their departments,
the convention of ministe-

rial responsibility applies.

The loss of anonymity could, however,
affect public servants personally and
the health of the public service as an
institution. Public servants have tradi-
tionally been held to account within the
executive-administrative arena, where
sanctions or disciplinary steps are not
public matters. With direct public serv-
ice accountability to Parliament, public
servants could be chastised by parlia-
mentary committees, with all proceed-
ings captured in an official transcript
that is publicly available. (This has
already occurred in some instances.)
There is obviously the potential for
public servants, and the public service
in general, to suffer harm in this
process. Concerns could be minimized
if natural justice protection were
established for public servants who
appear before parliamentary commit-
tees, especially when their personal
conduct is under scrutiny. Such protec-

*The exception here is the joint standing committee of the House and the Senate on Statutory
Instruments and Regulations that oversees the use of delegated powers by Ministers and their officials.
It can direct changes where a requlation exceeds the statutory grant of power.

tions might include the right to coun-
sel, clarification of the conditions under
which public servants could refuse to
answer a question and the possibility of
providing information in private or
in secret.*

Direct Democracy

Another set of reforms, driven by the
notion that the majority of people in
the electorate need the right processes
to bring weight to bear on how they are
governed, is known as “direct democra-
cy.” This populist approach certainly
affects responsible government.

Populists are convinced that the
majority of voters is not represented as
strongly as it ought to be in the House
of Commons; for example, governing
parties that have a majority of seats in
the House are supported only by a plu-
rality of the electorate. To remedy this
situation, they advocate adoption of
mechanisms that would give citizens
opportunities to directly affect the laws
that govern them by allowing them to
initiate legislation, to recall MPs and to
vote on measures in referendums.

No doubt direct democracy would
result in checks and balances since, at
least in principle, it threatens both the
government’s legislative program and
the fate of MPs. Canadian governments
have resorted to the use of referendums

on deeply important issues. The feder-
al government consulted Canadians on
military conscription in 1942 and on
the constitutional amendment known
as the Charlottetown Accord in 1992,
while the Quebec government consult-
ed its electorate on the question of the
province’s secession from the country
in 1980 and 1995.

In terms of responsible government,
direct democracy implies that the rule
requiring the government to maintain
the confidence of a majority of seats in
the legislature is sometimes insuffi-
cient, particularly when the majority
constitutes the members of a govern-
ing party elected by a minority of the
electorate. It is not, however, inconsis-
tent with the rule. Furthermore, it is
possible that electoral reforms that
increase the likelihood of governments
based on a majority of the popular vote
might diminish the perceived need for
direct democracy.

What Would This Mean for
Public Servants?

Mechanisms of direct democracy
could have a direct impact on the pub-
lic service, especially in the area of pol-
icy development. For example, if citi-
zens were able to initiate legislation,
public servants would be compelled to
look beyond the current, government-
dominated legislative agenda and to
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view the public not only as the recipi-
ents of public services or the subjects
of regulations but also as potential leg-
islators who directly affect the public
policy agenda, even to decide policy.
This would require policy analysts to
be more attentive to, and to share pol-
icy space with, a wide range of citizens
groups, interest groups, think tanks
and social movements, as well as to be
more attuned to public opinion polls.

Consensual Democracy

Afinal set of reforms, prompted by the
desire for less partisanship and greater
consensus in government, takes a dif-
ferent tack than direct democracy.
Indeed, those who urge the adoption of
the processes of consensual, or deliber-
ative, democracy eschew the rule of the
majority as much as they disapprove of
competitive party politics. They find
the conduct of elected representatives
under responsible government to be
aggressively partisan and adversarial,
and attribute the behaviour to the sys-
tem itself. In this they are only partly
correct; it is the combination of respon-
sible government and party discipline
that encourages a competitive, partisan
and aggressive style of politics.

Deliberative democrats would prefer a
more consensual style of politics, in
which individuals engage in meaning-
ful discussion with one another rather
than in acrid debates. They want a sys-

tem in which, at the end of the consul-
tative process, everyone signs on to the
negotiated result. It has sometimes
been suggested that Nunavut is a
working model of such a system.

As noted above, adversarial politics is
not a necessary condition of responsi-
ble government, as evidenced in
Canadian political history. To take an
obvious example, in the 1917 election
held in the midst of the First World
War, the Liberals and Conservatives
agreed to run single candidates of the
Union government in many ridings.
The objective was to shelve ordinary
partisanship and work together for the
common purpose of prosecuting the
war. Politics reverted to partisanship in
the next election, in 1921, and nothing
like the Union government occurred
again. Adversarial politics is definitely
the norm.

Whatever the merits of a consensual
style of politics, it must be conceded
that, at least in theory, a full consensu-
al system that requires complete agree-
ment gives everyone a veto. Arguably,
it is the ultimate form of checks and
balances. It changes the core rule of
responsible government: instead of
requiring a majority of elected repre-
sentatives, a government would require
unanimity to continue to govern.
(It would also entail an end to the for-
mal opposition.)

Under responsible government, compe-
tition between the contenders is itself a
check and balance — competition is
highly prized in that it ensures that gov-
ernments change hands. The worry is
not that there is too much competition
but that there might be too little. /1)

contrast to consensual
democracy, other
proposals for reform,
whether for free votes,
fixed terms or a
different electoral sys-
tem, are ways of mak-
ing the system more
rather than less com-

petitive. Moreis better because
competition counterbalances the con-
centration of power, while at the same
time continuing to honour the core

rule of responsible government. The
consensus model of deliberative
democracy is not just a challenge to the
core rule of responsible government,
but an altogether different concept of
political life.

What Would This Mean for
Public Servants?

The consensus model of government is
extremely unlikely to be adopted, but if
it were it would dramatically affect the
public service. The reason is that even
one vote against a piece of legislation
constitutes a veto. Policy advisers
would need to be particularly adept at
determining the interests and con-
cerns of all MPs and at constructing
legislation that accommodates the
concerns of all, while offending none.
The search for the lowest common
denominator is a recipe for paralysis in
government.
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KEY POINTS TO REMEMBER

A range of changes has been suggested to introduce more
checks and balances into Canada’s political system. Responsible
government can accommodate almost all of these changes.

Some changes could affect the application of the confidence
convention of responsible government, which says that the
government must maintain the confidence of a majority of
seats in the House of Commons. Some changes could make
it harder for the government to maintain this confidence.

Public servants would be directly and indirectly affected by
reforms to Canada’s institutional arrangements and political
practices. The key impacts could include the need to:

* plan for and support more frequent and complex
government transitions;

e support Ministers within an environment of greater
legislative uncertainty;

* be more attuned to the legislative agenda of the full
range of political parties and actors;

e protect public service neutrality through the formalization
of protocols for relationships with Ministers and MPs
during elections and periods of coalition government
formation; and

e account personally for departmental administration
to parliamentary committees.

Given the likelihood of a combination of reforms, the impacts
on public servants might well prove to be more complicated
and harder to predict than the impacts presented herein.
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APPENDIX I:
GLOSSARY OF TERMS

These definitions have been created to assist readers who are new
to this subject matter. They are intended for specific use with this
publication and are not endorsed by the Government of Canada.

AccounrasiLity: to justify, explain
or defend one’s actions (or those of
one’s subordinates) based on powers
and responsibilities bestowed by a
superior authority. The account may
encompass a statement of any neces-
sary corrective action to be taken.
The superior authority has the obliga-
tion to hold to account all those
on whom it has bestowed powers
and responsibilities.

AnsweraBiLITY: implies a duty to
provide information or factual expla-
nation, not to defend or justify.

Backsencair: @ member of the legis-
lature who is not a party leader, a

Minister of the governing party or an
opposition critic (“frontbenchers”).
The term “benches” refers to the seat-
ing plan in the British House of
Commons where members sit on
benches in rows.

Casiner: the political executive. In
Canada, the Cabinet consists of the
Prime Minister and the Ministers he or
she appoints to Cabinet. Each Cabinet
Minister usually is responsible for a
particular portfolio, such as health,
finance or justice. Legally, the Cabinet
functions as the active committee of
the Privy Council. The Cabinet, as the
executive, is responsible to the House
of Commons and, under our system of

responsible government, requires the
confidence of the legislature to govern.

Caucus: the members of a party who
hold a seat in Parliament or appointees
of a party that hold a seat in the Senate.
There may also be sub-units of the cau-
cus, such as a regional caucus or a
Women's caucus.

Cuecks AND BALANCES: the dispersal
of political powers among branches of
government so that no single one dom-
inates the rest. The desired result is
that power is balanced and that the
integrity of each institution remains
intact.

CONFIDENCE CONVENTION: eSponsi-
ble government requires that the gov-
ernment have the confidence of the
majority of seats in the House of
Commons. If defeated on a vote taken
in the House, the Prime Minister and
Cabinet must either resign or call an
election. Not all pieces of legislation are
issues of confidence, however. A gov-
ernment may designate a particular
piece of legislation to be a “non-confi-
dence” motion, which means that the
House’s rejection of the bill will not be
interpreted as a rejection of the govern-
ment. All major financial matters are
deemed to be confidence motions.

ConstrruTion: Canada’s written con-
stitution is the Constitution Act, 1867.
It vests executive power in the Queen,

with authority to be exercised on the
advice of the Queen’s Privy Council for
Canada. It also provides for one
Parliament of Canada, consisting of
the Queen, the Senate and the House of
Commons, and makes specific provi-
sions for the exercise of legislative
power. This legal structure is modified
by the democratic convention of
responsible government.

CONSTITUTIONAL CONVENTION:
unwritten rules or principles of the
constitution that are accepted by the
“body politic” and by citizens, especial-
ly those who hold elected and appoint-
ed office.

Crown: the head of state in whom
sovereign power resides, in light of the
fact that Canada remains part of the
British Commonwealth. The Queen is
the monarch of Canada, and the
Governor General represents her in
Canada.

Democracy: a form of government in
which the people have a say, either
directly or indirectly, in how they are
governed.

Direct pEmocracy: a form of gov-
ernment in which all citizens are
expected to take part in the governing
process. An example of an exercise in
direct democracy is a referendum.
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Execurive: the written constitution
(Constitution Act, 1867) vests executive
government in the Queen, with author-
ity to be exercised by the Governor
General on the advice of the Queen’s
Privy Council for Canada. Functionally,
Ministers exercise the executive pow-
ers assigned to the Crown under the
written constitution and by ordinary
law. Formally, Ministers “advise” the
Crown, and the Crown must accept
their advice.

EXTRA-PARLIAMENTARY PARTY: the
association that encompasses all
members of a political party and not
only the members who are Members of
Parliament. This extra-parliamentary
party chooses the party leader.

FeEpERAL sysTEM: at least two levels
of government, each of which has its
own set of legislative responsibilities
that is beyond the reach of the other
level. Canada has a federal system
under which there are the federal and
provincial levels of government as well
as Aboriginal self-government.

FirsT-pAsT-THE-POST: an electoral
system in which electoral candidates
must gain a plurality of votes, that is,
the most votes (not necessarily a
majority). When the electorate is divid-
ed into districts with each one electing
one representative, this system is
called the single-member plurality sys-
tem (SMP).

Governor GeneraL: the Queen’s
representative in Canada who is
appointed by the Queen on the advice
of the Prime Minister, usually for a
period of five years. The Governor
General exercises executive powers on
the advice and consent of the Queen’s
Privy Council in Canada, the active part
of which is the Prime Minister and
Cabinet. The Governor General has
reserve powers and personal preroga-
tives, exercised only to preserve the
confidence convention of responsible
government.

Governor N Councir: the Governor
General acting on the advice of the
Privy Council, that is, the Prime
Minister and Cabinet. The signature of
the Governor General gives legal force
to all executive orders put forward by
the Prime Minister and Cabinet.

Heap or covernmEenT: the Prime
Minister is the head of government.
The Prime Minister appoints, assigns
and dismisses Ministers and chairs the
Cabinet.

Heap or state: the Queen is sover-
eign. The Governor General exercises
the Queen’s powers when she is not
present. The role of the Queen and her
representative in Canadian govern-
ment is essentially ceremonial, except
for the Governor General's responsibil-
ity to ensure adherence by the Prime

Minister to the confidence convention
of responsible government.

Houske or Commons: consists of 301
members,* each elected in a single-
member electoral district. The House
of Commons is the lower chamber of
Canada’s bicameral legislature (a legis-
lature consisting of both an upper and
a lower house) and the Senate is the
upper chamber. All legislation relating
to the raising and spending of public
money must originate in the House
of Commaons.

MINISTERIAL RESPONSIBILITY: the
constitutional convention in which
individual Cabinet Ministers are legally
and politically responsible for their
actions and decisions as well as those
of their officials.

Ministry: the entire body of
Ministers in the government, encom-
passing Cabinet Ministers and
Ministers not in the Cabinet (in some
provinces, the term refers to a
Minister's portfolio or department.)

MonarcH: in Canada, the monarch is
hereditary and is the country’s head
of state.

OrriciaL opposiTion: the members
of the party that has the largest num-

ber of seats in the House of Commons
and is not in government. The leader of
this party is recognized as the Leader of
the Official Opposition. The official
opposition and all other parties and
independents in the House of
Commons that are not in government
constitute the opposition.

Orper-IN-CounciL: an executive
decision that is drafted by the Cabinet
and given legal force by the Governor
General’s signature. Orders-in-Council
may be appointments or regulations
made under the authority of a statute.

PARLIAMENTARY SYSTEM OF GOV-
ERNMENT: @ System in which the exec-
utive government consists of a Prime
Minister and Cabinet, who also sit in
the House of Commons. The Prime
Minister and Cabinet must maintain
the confidence of a majority of seats in
the House of Commons to govern.

Party pIscipLINE: the members of a
party who hold seats in the House of
Commons act as a disciplined group
under the direction of their party
leader. The party leader, especially
when Prime Minister, uses rewards
and sanctions to secure adherence to
the party policy. The use of party disci-
pline helps protect a government from

*The number of electoral districts and thus seats in the House of Commons will soon increase to 308,
with three additional seats going to Ontario, two additional seats to Alberta, and two additional seats
to British Columbia. For more information about electoral boundaries and representation in the House
of Commons, please see Elections Canada’s Web site at http://www.elections.ca/
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defeat in the House of Commons by
ensuring the confidence of at least its
own caucus. It thereby restricts the
freedom of elected members of the
governing party to criticize the deci-
sions of the Cabinet or to voice the
concerns of their constituents if they
differ from the government'’s position.

PARLIAMENTARY COMMITTEES: COM-
mittees of the Senate and the House of
Commons. The composition of the
committees is expected to reflect the
composition of political parties in the
House or Senate. These committees
review government bills, spending esti-
mates and operations.

PoLiTicAL PARTY: an organization
that nominates and supports candi-
dates in electoral districts. Political
parties endorse a particular program
and attempt to attract voters to sup-
port their candidates. Political parties
are not a required part of parliamen-
tary government, but have become a
critical mechanism in its operation.

PrivaTe MEMBER: any member of
the House of Commons who is not
a Minister.

PrivaTe MmEMBER’s BILL: 2 bill intro-
duced in the House of Commons by a
member who is not a Minister of the
government. Less time is allotted by
the House to the consideration of these
bills than is allotted to government

bills and few private members' bills
become law.

Privy Councir: the body appointed
by the Governor General on the advice
of the Prime Minister, the active part of
which is the Prime Minister and
Cabinet. The complete Privy Council
consists of current and former Cabinet
Ministers, speakers of the House of
Commons, speakers of the Senate,
Supreme Court chief justices, provin-
cial premiers and other distinguished
persons selected by the Prime Minister.
The complete body rarely meets and
only for ceremonial functions.

PROPORTIONAL REPRESENTATION (PR):
any electoral system in which the per-
centage of seats won by political par-
ties in a legislative body, such as the
House of Commons, is proportional to
the percentage of the total vote they
have received in an election.

QuesTion Periop: a 45-minute ses-
sion held every afternoon in the
Canadian House of Commons during
which private members direct ques-
tions at the Prime Minister and
Cabinet Ministers who must defend
their decisions. The media allocate
considerable time to the coverage of
Question Period, which in Canada is
considered a primary mechanism to
hold Ministers to account, especially
by the opposition.

Rererenpum: a decision-making
exercise in direct democracy whereby
citizens are asked at least to vote
“yes” or “no” to a question in the form
of a ballot. The results of a referen-
dum may or may not be hinding on
a government.

REPRESENTATIVE DEMOCRACY:

a democracy in which the public will is
expressed and defined by representa-
tives who are elected by the people
directly.

RESPONSIBLE GOVERNMENT: the rule
that the government (consisting of the
Prime Minister and the Cabinet) must
have the confidence of a majority of
seats in the House of Commons to gov-
ern. It makes parliamentary govern-
ment democratic because the political
executive is responsible to elected rep-
resentatives in the House of Commons.
If the government loses the confidence
of the House, it must either resign or
call an election.

Rovar prerocative: the powers of
the Crown, almost all of which are
exercised under responsible govern-
ment by the Prime Minister.

SINGLE-MEMBER-PLURALITY (SMP):
see first-past-the-post.

Sovereign: the head of state. This
term does not refer to the Governor

General, but to the Queen, who at pres-
ent is Her Majesty Queen Elizabeth II.

UNITARY SYSTEM: & System of govern-
ment with only one order or level
of government. For instance, New
Zealand has only a central government.

WESTMINSTER-STYLE SYSTEM: the
form of government modelled after
the parliamentary system in the
United Kingdom. “Westminster”
refers to the palace where Parliament
meets in England.
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APPENDIX II:
QUICK FACTS ON EXECUTIVE
GOVERNMENT AND PARLIAMENT

These facts are provided to assist readers who are new to this

subject matter.

ExEcuTIVE GOVERNMENT
Constitution Act 1867
+ Executive powers vested in the Queen

+ Executive powers exercised by the
Governor General alone or with the
advice of the Queen’s Privy Council

+ Governor General appointed by
the Queen

¢ Privy Council appointed by the
Governor General

Responsible Government
+ Executive powers exercised by the

Prime Minister alone, or by the
Prime Minister and Cabinet

+ Government (consisting of the Prime

Minister and Cabinet) requires the
confidence of the House of Commons

* Loss of confidence = Government
resigns or general election

+ Governor General ensures the Prime
Minister respects the confidence
convention

Prime Minister

- Forms and heads the government as
leader of the political party that com-
mands the confidence of a majority
of seats in the House of Commons

* Appoints and dismisses Ministers
+ Appoints federal judges and Senators
+ Decides when to hold elections

Cabinet

Functions legally as the Privy Council
advising the Governor General

Prime Minister assigns portfolios to
Cabinet Ministers

Prime Minister appoints junior
Ministers to assist individual
Cabinet Ministers

Cabinet Ministers are politically and
legally responsible for portfolios

Legislation to raise or spend public
money must be introduced by a
Minister

Prime Minister determines Cabinet
structure, procedures and agenda

PARLIAMENT
The Queen

+ Governor General gives royal assent
to legislation as advised by the
government

¢ Ministers, on behalf of the Crown,
introduce all legislation related to
taxation and spending

The House of Commons

+ 301* elected Members of Parliament
(MPs)

+ Seats are allocated to provinces on
basis of proportionate population

¢+ MPs elected from single-member
electoral districts

+ Candidate with most votes (plurali-
ty) wins the seat

+ The maximum term of a House of
Commons is five years

« MPs usually represent political
parties and vote according to party
position

+ House is divided into government
and opposition

+ The largest party in the opposition is
the official opposition
The Senate

+ 105 members appointed by the Prime
Minister

Seats are allocated equally to four
regional divisions of Canada

Senators must retire by the age of 75

Senate approval is required for all
legislation but Senate defers to the
House of Commons

Senate is not involved in confi-
dence convention of responsible
government

*The number of electoral districts and thus seats in the House of Commons will soon increase to 308,
with three additional seats going to Ontario, two additional seats to Alberta, and two additional seats
to British Columbia. For more information about electoral boundaries and representation in the House
of Commons, please see Elections Canada’s Web site at http://www.elections.ca/
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APPENDIX III:
ADDITIONAL RESOURCES'

DoCcUuMENTS

Canada, Privy Council Office,

A Guide Book for Heads of Agencies:
Operations, Structures and
Responsibilities in the Federal
Government, August 1999,

This guide is intended to assist heads
of federal agencies, including heads of
boards and commissions, and particu-
larly those newly appointed by the
Governor in Council (it is not directed
specifically toward heads of Crown
corporations). It explains the role
heads of agencies are called to play. It
can be accessed electronically at
http://www.pco-bcp.ge.ca

Canada, Privy Council Office,
Guidance for Deputy Ministers, June
20, 2003.

This publication is intended to clarify
how Deputy Ministers fulfil their role
in the Government of Canada. This
guidance builds on two publications of
the Privy Council Office, namely The
Office of Deputy Minister (1987) and
Responsibility in the Constitution
(1993). It can be accessed electronical-
ly at http://www.pco-bcp.ge.ca

Canada, Privy Council Office,
Governing Responsibly: A Guide for
Ministers and Ministers of State,
December, 2003,

This guide sets out the duties and
responsibilities of the Prime Minister,

*The summaries of documents and courses in this section have been drawn largely from the original
sources with the approval of the responsible author/sponsoring organization.

Ministers, Ministers of State and
Parliamentary Secretaries. It also out-
lines key principles of responsible gov-
ernment in Canada, and the govern-
ment’s approach to democratic reform.
It can be accessed electronically at
http://www.pco-bcp.ge.ca

Canada, Privy Council Office, Notes
on the Responsibilities of Public
Servants in Relation to Parliamentary
Committees, December 1990.

This document has been prepared for
the guidance of officials appearing
before parliamentary committees. It
sets out the constitutional principles
that underlie relationships among
Ministers, officials and Parliament. It
can be accessed electronically at
http://www.pco-bcp.gc.ca

Canada, Privy Council Office,
Responsibility in the Constitution,
Ottawa, 1993.

This authoritative account addresses
the history and foundations of
Canada’s system of responsible gov-
ernment. Written in 1977 and reissued
in 1993, it addresses the essentials of
parliamentary government, describes
the constitutional system within
which ministerial government oper-
ates and explains the nature of the per-
sonal responsibility and accountability
of Ministers and senior public ser-

vants. It can be accessed electronically
at http.//www.pco-bcp.ge.ca

Canada, Treasury Board Secretariat,
TBS Management Accountability
Framework, 2003.

The Treasury Board of Canada
Secretariat  (TBS)  Management
Accountability Framework provides
deputy heads and all public service
managers with a list of management
expectations that reflect the different
elements of current management
responsibilities. It can be accessed elec-
tronically at http://www.ths-sct.gc.ca

Canada, Treasury Board Secretariat,
Values and Ethics Code for the Public
Service, 2003.

This Code sets forth the values and
ethics of public service to guide and
support public servants in all their pro-
fessional activities. The Code sets out
public service values, as well as con-
flict-of-interest and post-employ-
ment measures, and should be read in
the context of the duties and respon-
sibilities set out in A Guide for
Ministers and Ministers of State. It
can be accessed electronically at
http.//www.ths-sct.gc.ca

Eugene Forsey, How Canadians
Govern Themselves (5" ed.) (Ottawa:
Library of Parliament, 2003).
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This is a very accessible primer for
those wanting to learning about the
breadth of Canada’s parliamentary sys-
tem, including the Fathers of
Confederation, Canada’s democratic
institutions, the constitution and even
provincial and municipal powers. It
can be accessed electronically at
http://www.parl.gc.ca

COURSES

Campus Direct, Responsible
Government: Responsibility and
Accountability

This e-learning course provides an
overview of the concept of responsible
government and what it means for
public service managers. It is designed
for all managers in the public service
who want to learn about responsible
government to better understand the
challenges involved in applying the
principles of responsibility and
accountability in their work. It can be
purchased and accessed electronically
at http.//www.campusdirect.gc.ca

Canadian Centre for Management
Development, How Ottawa Works

This course provides participants
with an opportunity, through a com-
bination of speakers and the use of an
actual piece of legislation, to explore
“how Ottawa works” and to see what

actually happens behind the scenes.
During the course, participants dis-
cuss the political infrastructure,
review the government process
(including Cabinet committees) and
follow the legislative aspects of how a
bill is approved. For more informa-
tion, go to http.//www.ccmd-ceg.gc.ca

Canadian Centre for Management
Development, Structures and
Operations of Government: Challenges
for Accountability

This course focuses on the principles
of accountability and how they are
challenged by the need to govern
within the framework of Canada's
parliamentary regime while, at the
same time, new ways of serving
Canadians are being explored. The
course allows participants to probe,
at a macro level, the fundamental
principles of the Canadian regime
and its major political institutions,
and to compare them with those of
other regimes. For more information,
go to http://www.ccmd-ccg.gc.ca
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