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Preface

In November 1997, the Minister of Justice asked the Law Commission
of Canada to assess processes for redressing the harm of physical and
sexual abuse inflicted on children who lived in institutions that were
run or funded by government. This Report draws together the research
and consultations conducted by the Law Commission in response to
that request.

The Commission has attempted to analyse the social and legal issues
involved in institutional child abuse and to evaluate a variety of
approaches to redress. It has also made several specific recommenda-
tions for action. The Law Commission hopes that this Report will
provide governments with a framework of analysis and a blueprint for
actions that must be taken to meet the needs of those whose childhood
was destroyed by physical and sexual abuse.

Although this Report was written for the Minister of Justice, it is
addressed to a broader public audience, not just to governments. The
Law Commission hopes that the Report will:

e enable Canadians to learn more about why children were placed
in institutions, what happened to them there, and the enormous
harm some of them suffered;

¢ help Canadians learn what types of redress have been made
available to survivors, assess their adequacy, and consider how we
can repair the damage that has been done to these survivors, their
families and their communities;

¢ support Canadians who want their governments to address
this painful issue by negotiating adequate redress directly with

survivors; and

e encourage Canadians not to view this issue as a problem of the
past, and support efforts to have their governments commit
themselves to effective strategies to prevent child abuse in various
situations of out-of-home care.
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70\ This is by no means a final report. It is an invitation to reflect
upon the issues that the Law Commission was asked to address and a

call to help transform this Report’s recommendations into an agenda
for action.

We welcome your comments and ideas.

By mail: The Law Commission of Canada,
473 Albert Street,
Ottawa, ON K1A OHS8
Canada

By fax: (613) 946-8988

Via the Internet:  http://www.lcc.gc.ca.
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Part | — Issues

A. Why a Report on Institutional Child Abuse?

It is often said that children are our future. How we treat our children
and how we allow them to be treated reveal much about ourselves and
about our values as a society.

Over the past ten to fifteen years, child abuse has surfaced as a painful
issue for Canadians. With greater public discussion has come greater
awareness that children have been abused not only in their homes and
communities, but also in institutions where they were placed for their
education, welfare, rehabilitation or even protection. Many of these
institutions were run by, or on behalf of, federal, provincial and terri-
torial governments. As increasing numbers of survivors of institutional
child abuse! reach adulthood and achieve a clear understanding of the
harm done to them, they are finding a public voice to describe their
experiences, to express the pain they have suffered, and to seek an
accounting from those who they claim are responsible.

The scope and seriousness of the allegations have caused govern-
ments, and religious and other organisations to ask how best to respond.
Classical legal processes — criminal prosecutions of wrongdoers and civil
actions to recover damages — seem inadequate to fully address the
consequences of past institutional child abuse. It has become clear

that other approaches must also be considered.

1. The Question From the Minister of Justice

On November 14, 1997, the Minister of Justice, the Honourable A. Anne
McLellan, wrote to the Law Commission of Canada requesting it to pre-
pare “a report addressing processes for dealing with institutional child
physical and sexual abuse”.? In framing this request [hereinafter the
Reference], the Minister charged the Commission with the task of fur-
nishing “governments, and Canadians generally, with an inventory and
comparative assessment of approaches available” for providing redress
for adult survivors.
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The Reference was meant to examine abuse that took place in
residential schools for Aboriginal children and in institutions such as
orphanages, schools for the Deaf, long-term mental health care facili-
ties, sanitoria and training schools. According to the Minister, the
goal of the Reference was to identify “what types of processes would
best address wrongdoing, while affording appropriate remedies, and
promoting reconciliation, fairness and healing”.

Early on, the Commission decided to frame its research by asking how
those adults who had been abused as children understood their needs.
The idea was to begin by identifying the full dimensions of the social sit-
uation being studied and then work towards possible responses, rather
than to undertake a conceptual legal analysis and then seek to apply that
analysis to the issue under study. The Commission also decided that to
properly address the needs being expressed by survivors, it could not look
solely at the processes meant only to redress physical and sexual abuse.
It would have to evaluate how well the current processes dealt with all
the related types of abuse to which children may have been subjected in
institutions, including emotional, psychological, cultural, racial and
spiritual abuse.

Many difficult decisions confronted the Commission in determining
how best to respond to the Minister’s question. One issue, however, was
not in doubt. In Canada, our history of institutional child abuse has
been a tragedy of enormous proportion. It is not, sadly, only an issue of
the past. Understanding the nature and settings of historical child abuse
and what we can do to provide appropriate redress for survivors is a
priority, both because justice demands that we act, and because it helps
us to see how we, as a society, can take steps to root out child abuse of
all types today.

2.  Why Do We Have Institutions for Children?

When societies plan and establish institutions for children, they do so
with a beneficial purpose in mind. Some of the purposes that lay behind
the creation of those institutions where abuse occurred, or is alleged to
have occurred, continue to be valued. Providing a nurturing environ-
ment to meet the special educational needs of children with disabilities
is one of these. Other rationales have become completely discredited.

LAW COMMISSION OF CANADA



The attempt to assimilate Aboriginal children by separating them from
their families and their cultures is a striking example.

Residential institutions for children were conceived because, collec-
tively, we concluded that they were an appropriate response to what we
saw and described as problems. In some cases, such as residences run by
religious orders and schools for children with special needs, parents sent
their children willingly. In other cases, the institutions cared for children
who had been abandoned or whose parents felt unable to look after
them. In cases where children were found to be neglected or abused, or
were judged to be “unmanageable” or truant, the law required that they
be placed in institutions.? In short, disability and special needs,
Aboriginal origin, poverty, illegitimacy and ungovernability were seen as
sufficient reasons for taking children out of their homes and placing
them in residential facilities.

It is not within the Commission’s mandate in this Reference, nor is
it the Commission’s desire, to put policies and decisions of the past on
trial by applying to them current knowledge, current sensibilities and
current standards of behaviour. But the profound long-term effects of
institutional child abuse are now much better understood. As a society,
we cannot simply accept without question and comment the choices
made in the past, and leave it to those who suffered to get on with their
lives as best they can. We must confront the consequences of those
choices and do what is necessary to rectify the wrongs that were done
to innocent children - our children.

The Commission acknowledges that the institutions under such
close scrutiny today were intended to improve the lives of the children
placed in them. It recognises that they contributed significantly to
doing so, and that many children acquired an education and life skills
that have served them well as adults. It believes that the organisations
that sponsored these institutions acted with the best of motives and
often made considerable sacrifices to establish and maintain them. The
Commission also acknowledges that most of the people who worked in
these institutions did their very best to fulfil their roles as educators,
caregivers and guardians, often with inadequate resources and support.

However, to explore appropriate responses to past child abuse in
institutions, as the Commission has been asked to do, the focus must

Part I - Issues



necessarily be on what went wrong, not on what worked. Without wish-
ing to present a distorted picture of these institutions, the Commission
feels obliged to emphasise that wrongdoings were pervasive enough,
both within certain institutions and across a significant enough num-
ber of institutions,* that the recent and ongoing revelations of child
abuse cannot be dismissed as isolated episodes. These revelations paint
a picture of wide-ranging and serious inadequacies in the design of these
institutions, their recruitment and training processes, their supervisory
and management procedures, and their child placement decisions.

3. Why Did Abuse Occur in Institutions for Children?

It is undeniable that significant harm was done to children in many
institutions that were designed for their benefit. This fact leads some to
suggest that all children’s institutions should be closed. But a policy of
simply abolishing institutions is not the answer. However much we may
wish to find alternative means for caring for children in need, it is likely
that some residential institutions will always be necessary. In any event,
getting rid of institutions is no guarantee that physical and sexual abuse
will end. The evidence is quite otherwise. So the goal must be to under-
stand the situations that may give rise to abusive behaviour, and what
combination of circumstances and attitudes may permit such behav-
iour to flourish. If, as a society, we shy away from these inquiries, the
same mistakes will continue to be made, but in different contexts and
under different guises.

What have we learned? Three lessons are clear. First, we must recog-
nise which children are normally placed in institutions. Generally,
they come from groups or communities that are now referred to as
“marginalised”. This means that they are members of society’s
most powerless groups; those who have neither the financial resources
nor the political clout to make themselves heard and to exercise
control over the course of their lives. It is no surprise, therefore, that
the majority of children who were placed in institutions came from
racial and ethnic minorities, and from families who suffered an
economic disadvantage. It is, as well, no surprise that residential insti-
tutions were seen as appropriate environments for children who did
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not fall within what society considered the norm: children with
developmental and physical disabilities, those with mental disorders,
orphans, and even those who were simply born outside marriage.

The very factors that caused society to view residential institutions
as a response to the perceived needs of these children, contributed to
their vulnerability. These same factors also made it easier for officials
to discount, disbelieve or deny the children’s complaints of the treat-
ment they received or witnessed. They also made it easier for society
in general to regard these complaints as unimportant.

Second, we must recognise the enormous power imbalance that
existed between the children within an institution and the officials who
ran the institution.® To date, allegations of child abuse have invariably
arisen in connection with residential institutions that were run by
governments, and by churches and their lay orders.® These organisa-
tions wield significant social power and are potent symbols of authority
today. They were even more potent symbols of authority in previous
decades, when much of the child abuse under consideration took place.”

Two or three generations ago, citizens would have found it hard to
believe — incredible in fact — that public officials might fail to ensure
the welfare of children they had taken under their care, or might fail
to respond quickly and effectively to plausible complaints of abuse.
For many communities, the idea that ministers, deacons, priests,
nuns, or members of lay orders could commit acts of physical and
sexual child abuse was unthinkable. Even today, to accept the extent
of the abuse that was committed, and the failure of those in charge to
prevent or stop it, is to have one’s faith in governments and churches
seriously undermined. Many would rather believe that the abuse did
not occur, or that the reports have been wildly exaggerated. The extent
of the deference accorded to governments and churches made it
difficult for anyone to effectively challenge the policies and acts of
officials at the time.® The dynamic thus created within residential
institutions — a group of vulnerable children placed under the control
of caregivers whose authority was virtually unquestioned — was a
recipe for the abuse of power by predators.
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The third lesson relates to the societal visibility of residential insti-
tutions. When children are placed in institutions, they enter a different
world; for those who are not part of that world, it is often a case of “out
of sight, out of mind”. Because society does not see these children, it
needs to ensure that others see them. Effective external and independ-
ent oversight can serve as a check on those who would abuse children.
Too often, however, there was little oversight of any kind brought to
bear on the daily activities, the level of discipline and the quality of care
that children received.” In some cases, an institution or its sponsor
responded to documented evidence of abuse by simply transferring or
dismissing the employee,!° without seeking the involvement of police,
offering counselling to the children or even seriously reviewing its hir-
ing and supervisory policies.

Once society places children in institutions, it seems largely content
to assume that this is the end of its direct responsibility to look after
them. But brick and mortar institutions, or anywhere else we choose to
place children “for their own good”, are not solutions in and of them-
selves. They can be solutions when they provide services and care that
meet the needs of children; when they do not, they become part of the
problem. Children, all children, require ongoing care, attention, respect
and love. Where parental responsibility is replaced by institutional care,
external vigilance is essential. This is especially true when the parents
themselves have proved neglectful or inadequate, because it means that
their children will usually lack effective natural advocates outside the
institution. Society’s responsibility for vigilance through oversight and
advocacy operates whatever the nature of the institution and whatever
the reason for the placement.

4.  Why Institutional Child Abuse is an Important Issue Today

In seeking to redress the wrongs of the past, society must not become
complacent and assume that these problems no longer exist. One rea-
son why institutional child abuse that took place many years ago is a
current issue is the recognition that child abuse continues today.
Settings may have changed somewhat, but the vulnerability of children
remains. This is true not only for children with special needs for whom
residential institutions remain an appropriate option, but also for
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children now being placed in settings such as group care facilities and
foster homes that have been developed, in part, as substitutes for some
larger institutions. Survivors of past abuse feel a deep need to ensure
that child abuse is stopped. They want to see education and prevention
made a societal priority, for they know first-hand where abuse lurks and
how it occurs.

Another reason why historical child abuse cannot be treated simply
as an issue of the past is that its effects are passed on from generation
to generation. Those who grew up in sterile institutional environments
with harsh discipline and little nurturing, and who experienced physi-
cal or sexual abuse while there, are at great risk of being harsh and
non-nurturing with their own children.!! These intergenerational
impacts make it all the more critical for society to help survivors and
their families to confront the abuse and to heal. Only in this way can
we hope to prevent another generation of children from suffering as
their parents suffered.

Finding appropriate responses to past institutional child abuse is,
consequently, a current and urgent concern. We must come to terms
with history and deal with the wrongs committed. At the same time,
we must scrutinise the situation of children currently in care outside
their homes to ensure that we are not repeating the complacency
that allowed previous generations to ignore or to discount complaints
of abuse.

5.  How the Commission Responded to the Minister’s Question

The Commission’s initial task, in responding to the Minister’s question,
was to decide how to organise its research. Almost from the beginning,
it concluded that it could not limit itself to considering only physical
and sexual abuse. While such types of abuse are certainly the focal point
of concern about institutional child abuse, they cannot be viewed in
isolation. Children who are physically or sexually abused suffer emo-
tionally as well. Similarly, emotional and psychological harm is done to
children who are not physically or sexually abused themselves, but who
witness abuse. Certain groups of children may also have been subjected
to racial and cultural abuse.!? To ignore or discount these other types of
abuse would be to take the problem of historical physical and sexual
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Paternalism and sexism are very much in evidence, the
[Archdiocesan] Commission was told, among both young and old
priests in the Archdiocese. Many who spoke and presented briefs to
the Commission described an alarming lack of awareness and
insensitivity in the use of patriarchal language and imagery in
worship, and in preaching and teaching throughout the Archdiocese.
In some situations the inability to separate power from clerical
position, combined with an institutionally conditioned reticence
toward women, has been so pronounced that parish councils at times

have been rendered ineffective.

Many have argued that patriarchal thinking is one of the contributing
factors to the sexual abuse of children within the Archdiocese because
of the power and position it confers upon the members of the
patriarchal establishment, in particular the ordained clergy. In our
culture this has been linked to the power over women and children
which males have traditionally exercised. Such arbitrary assignment
of authority, whether to men generally in a male-dominated society,
or to priests specifically in a patriarchal church, can preclude freedom

of insight and liberty of action.

The Report of the Archdiocesan Commission of Enquiry into the
Sexual Abuse of Children by Members of the Clergy, Volume One, at pp.93-94
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abuse of children in institutions out of the larger contexts within which
it occurred.

Of equal importance, the Commission resolved to keep the perspec-
tives of survivors foremost. It is the concerns survivors identify, the
outcomes they seek, and the effect of any redress processes on them that
have been the Commission’s primary, though not sole, ways of evalu-
ating the desirability of particular redress measures. This does not mean
that the Commission has adopted an approach that is closed to the per-
spectives of others. Governments, churches, charitable organisations, as
well as unions and religious orders whose members staffed these insti-
tutions, and those who themselves worked in these institutions — all
have a direct and significant stake in how allegations of abuse and
claims for redress are handled. To be fair and balanced in its analysis,
the Commission has sought to address the legitimate concerns and
interests of all parties in its assessment of the strengths and weaknesses
of the different approaches to redress it examines.

Finally, in exploring the dimensions of institutional child abuse,
the Commission was struck by the variety of out-of-home settings in
which children are placed, and in which they are abused. Given recent
revelations, Canadians know that abuse can and does occur, for
example, in foster homes, group homes, day schools and summer
camps, and on educational field trips and sports and exchange
programs. Because the Minister’s specific concern was with institu-
tions that were run, funded or sponsored by government, the
Commission limited its research to institutions that met these
criteria. Within that category, it has attempted to be as inclusive as
possible. The Commission recognises, however, that abuse also occurs
in many other less formal government-sponsored settings. It hopes
that its observations and recommendations may be useful in dealing
with child abuse in out-of-home situations generally, despite the
narrower scope of this Report.
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6. The Commission’s Research Program

The Commission received the Minister’s letter establishing the
Reference in November 1997. As a first official step in developing a
response, it issued an Interim Report in February 1998.13 The Interim
Report set out the issues that the Commission felt needed to be
addressed in order for it to be able to assess properly what were “fair
and reasonable ways” to respond to adult survivors of institutional
child abuse. It reviewed the state of knowledge in the field and described
the further research that would have to be undertaken.

Based on the issues identified in the Interim Report, the Commission
asked four teams of researchers to produce papers looking at four key
aspects of the question posed by the Minister. One paper was an inven-
tory and description of institutions where abuse is alleged or has been
proven to have occurred.!* A second paper provided an analysis of the
needs of survivors of residential schools for Aboriginal children,!> and
a third paper reviewed the needs of survivors from other types of chil-
dren’s institutions.!® A fourth research paper examined the experience
of other countries in dealing with state-sanctioned and long-standing
abuse of sectors of the population.!”

To obtain advice and input from those closely connected with the
issues it was studying, the Commission established contact with a num-
ber of Aboriginal organisations. In February of 1998, the Commission
made a presentation to the leadership of the six main national
Aboriginal organisations. Members of a number of Aboriginal organi-
sations were then invited to a series of meetings where the Commission
reported on the progress of its work.!® The purpose of these meetings
was not only to keep these organisations up to date on the
Commission’s activities but also to provide them with an opportunity
to comment informally on the research. The Commission notes, how-
ever, that these information-sharing meetings were neither intended
nor understood as formal consultations with Aboriginal leaders or their

organisations.
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The Commission is authorised by the Law Commission of Canada Act
to establish volunteer study panels to advise it on specific research proj-
ects. Given the scope of the Reference, the Commission felt it important
to have a study panel which included survivors of institutional abuse,
therapists who have counselled survivors, lawyers who have acted on
their behalf, prosecuted alleged perpetrators, and those who have par-
ticipated in commissions of inquiry, as well as some representatives from
government and from affected communities. At the suggestion of the
information-sharing group of Aboriginal organisations, the Commission
decided to establish, in fact, two study panels. One panel was specifically
concerned with abuse in residential schools for Aboriginal children, and
was composed entirely of Aboriginal members. The other, which also
contained members from the residential schools study panel, was
concerned with abuse in all other types of institutions.

These study panels each met three times. The panels were convened
in July and September of 1998 to review drafts of the research papers
and to offer advice about other studies to undertake. As a result of
suggestions from the residential schools study panel, further research
was commissioned to determine how traditional Aboriginal law was
violated in residential schools. Case studies were completed in four
communities.?’ The study panels also met in January 1999 to consider
a Discussion Paper released by the Commission in December 1998.2!
This Discussion Paper drew together the results of the research studies
prepared in connection with the Reference, and set out various
policy options. Over 2,000 copies of the Discussion Paper were circu-
lated, and the Internet site on which it was posted recorded more
than 20,000 visits.

During the winter and spring of 1998-1999, the Commission organ-
ised or participated in several meetings, round-tables and colloquia to
obtain feedback about the Discussion Paper. The executive summary
was translated into three Aboriginal languages and a Braille version was
also produced. The entire Discussion Paper was made available on audio
tape. A special two-day consultation was held with the Deaf commu-
nity. In addition, the Traditional Indigenous Healers of Canada held a
workshop with the Commission on the impact of residential schools.
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Two Internet “chat rooms” (one in English and one in French) were also
launched and conversations were carried on for many weeks.

The Commission is grateful to all those who participated in its feed-
back processes. The extent of agreement it heard, and the key points
upon which members of the study panels and those who responded to
the discussion paper disagreed, have sharpened the Commission’s per-
spective and have been very helpful in the preparation of this Report.
Nonetheless, the Report should be taken as reflecting only the

Commission’s own perspective and conclusions.

7. Outline of This Report

This Report has been written so as to respond to the Minister’s
letter by addressing the following questions:

e How do those who were abused understand and live their
experience today?

e What are the needs of adult survivors of child abuse in institutions,

their families and their communities?

e What (or who) are the major obstacles to meeting these various
needs?

e  What can the formal, established processes for redress actually
deliver by way of remedies and how well do these remedies
respond to the needs identified?

e Are there steps that can be taken to improve each of these

processes for survivors?

e Might there be better ways of meeting the full range of their needs

in a manner that promotes reconciliation, fairness and healing?

e What parties should or must be involved in developing responses
to past abuse?

The first part of this Report frames the issues. It describes the cir-
cumstances in which children who are placed in residential institutions
generally find themselves. It seeks to explain why the Commission
approached the Reference as it did, and to offer a snapshot of “institu-

tional life” as experienced by children. This overview is completed by
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a survey of the types of abuse — physical, sexual, emotional, racial and
cultural - that children actually suffered. Part I also provides a focussed
discussion of the situation of Aboriginal children who were abused in
residential schools, and of the impact of that abuse on their families and
communities. In the last section of Part I, the Commission sets out a list
of the needs that adult survivors may have as individuals, as members
of communities and as peoples. The scale and scope of the needs iden-
tified reveal the deep and long-lasting impact of childhood physical and
sexual abuse, and the wide range of responses that must be imagined in
order to provide appropriate redress today.

Part II of this Report addresses possible responses. It begins by list-
ing eight criteria against which the Commission believes that the
various processes now available for redressing the harms caused by
institutional child abuse should be evaluated. In its inventory of these
processes, the Commission has tried to be as inclusive as possible. It
begins with the existing legal approaches, involving courts, adminis-
trative tribunals and ad hoc executive processes, assessing all of them
in their many contemporary variations. The Commission then inves-
tigates and analyses several other approaches that it believes could
offer some measure of redress for survivors. In doing so, it considers
approaches tried both in Canada and in other countries. It also looks
at responses initiated by governments as well as those developed by
non-governmental organisations such as churches, community
groups and local social service agencies.

Each approach to redress is examined from two different perspec-
tives. First, the internal dynamic of the process: How, in practice, does
it work? What are its assumptions about fact-finding, for example?
What does it require of the parties involved? How does it treat these
parties? Second, the outcomes produced by the process: What type of
sanction or burden can it place on those who committed or tolerated
the physical and sexual abuse of children? What type of benefits can it
confer on those who were subjected to physical or sexual abuse? How
well do these benefits respond to the needs identified?

Confronting the past and attempting to redress the wrongs done
is only a beginning. Many issues relating to child abuse remain an
ongoing challenge for Canadians and their governments. Therefore,
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in Part III, a variety of understandings of and approaches to public
education and prevention are outlined. It bears repeating that a
culture of abuse requires an enabling environment within which to
flourish. Identifying and isolating attitudes that protect people
who physically and sexually abuse children is a key step in the
prevention of child abuse. Another is to carefully investigate the
settings in which abuse has thrived. This means gaining a clearer
understanding of why certain types of institutions have been
revealed as more likely to attract child abusers. Much of the pre-
vention process entails putting into place systems and procedures
that will limit the opportunities for abuse. The Commission believes
that there are important lessons to be shared by survivors of past
abuse about the conditions in institutions where abuse took place,
and about how these institutions were organised and managed.

8. Learning From the Past

The Minister asked the Law Commission of Canada to comment on
which processes may best respond to the needs of survivors of institu-
tional child abuse. This task is not, however, just about how to
compensate people for the wrongs of the past, and it is not just about
law. It is about understanding how our society views its children and
how it allows them to be treated. It is about attitudes in Canada toward
Aboriginal peoples and the lack of respect accorded to Aboriginal val-
ues. It is about facing up to some unpleasant truths, not only about
abuse of power and the pedophiles in our midst, but about how the peo-
ple who are charged with the care and protection of children can fail,
and in some cases deliberately refuse, to protect them from those in
whose custody they are placed. It is about our faith in certain institu-
tions, and how misplaced that faith can sometimes be. It is about
wrenching families and communities apart through misplaced notions
of cultural superiority. Above all, it is about our own failure, even today,
to fully acknowledge the harm that was done and to take adequate steps
to address that harm.

There is a real danger that we have not learned enough from the
wrongs of the past. There are children today who suffer abuse at
the hands of adults who have the responsibility of caring for them.
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Even though children are no longer forcibly removed from their
homes in order to attend school, for example, we have no cause
for complacency. Many children who formerly would have been
placed in institutions are now placed in other settings, where the
treatment they receive may not be easily monitored. Resources are
needed so that more children are able to live at home, in security.
When this is not possible, we must not hesitate to invest in programs
to select, train, supervise or monitor the foster families or staff at
any non-institutional setting where these children may live.
Other children, such as some of those with special needs, continue
to require residential facilities for their care or education; as
such, they may still be vulnerable to institutional abuse. If we
choose to turn the same blind eye, refuse to discharge our obliga-
tions, or persist in denying our responsibility, there is every chance
that another group of survivors will be coming forward in 10, 15 or
20 years from now.

The fact that physical and sexual abuse was common in many insti-
tutions intended to protect, nurture and educate young people reflects
a tragic breach of trust by those who were abusers. It is an indictment
of the supervisory processes in place at those institutions. And it is a
damning commentary on the casual attitude that we took towards the
children we placed in residential facilities. Each one of us is damaged
when we permit our children to be abused in the institutions that our
governments have established, or supported, to care for them.
Understanding how that damage occurred, how it may be redressed,
and how we may prevent it from recurring is the challenge we face, and
must meet.

“Institutional child abuse” in this report means abuse inflicted on a child resid-
ing in an institution, as distinguished from abuse occurring at home, or
“domestic child abuse”. The term does not imply that child abuse is an integral

feature of all institutions for children, or that it has become “institutionalised”.
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Letter from the Honourable A. Anne McLellan, Minister of Justice and Attorney
General of Canada, to Roderick Macdonald, President, Law Commission of
Canada (14 November 1997). For the full text of the letter, see Appendix A.

For example, child welfare laws required provincial authorities to remove chil-
dren from homes where they were judged to be suffering from neglect or abuse;
juvenile delinquency laws (as they were then known) required the placement
of youths in correctional facilities for a wide variety of offences, including some
now considered too minor for incarceration; and the Indian Act authorized
agents of the federal government to remove Aboriginal children from their
home communities for placement in residential schools, if they had not been
attending school. See for example, Youth Protection Act, as am. by 8-9 Eliz. II,
c. 42, R.S.Q. 1964, c. 220, s. 15: children could be brought before a judge when
they were children “whose parents, tutors or guardians are deemed unworthy,
orphans with neither father nor mother and cared for by nobody, abandoned
illegitimate or adulterine children, those particularly exposed to delinquency
by their environment, unmanageable children generally showing pre-
delinquency traits, as well as those exhibiting serious character disturbances.”
See also for example Indian Act, R.S.C. 1906, c. 81, ss. 9, 10, 11, as am. by
S.C. 1919-20, c. 50, s.1.

The Commission has compiled charts of civil and criminal cases involving alle-
gations or findings of institutional child abuse. The charts are not meant to be
an exhaustive list, but simply to give an idea of the volume of these types of
cases. The charts are published as a companion to the report. They are by no
means complete or final, as actions continue to be launched. See Law
Commission of Canada, Institutional Child Abuse in Canada — Civil Cases by
G. Shea (Ottawa: Law Commission of Canada, 1999) and Law Commission of
Canada, Institutional Child Abuse in Canada — Criminal Cases by G. Shea (Ottawa:
Law Commission of Canada, 1999). Both are available in hard copy from the

Law Commission of Canada and online: <http://www.lcc.gc.ca>.

While power imbalances continue to exist in institutional settings and are
unavoidable when dealing with children and adults in any setting, the harsh-
est effects of these imbalances have been softened to a great degree by increased
independent oversight, better training of staff, fewer institutions and greater

awareness on the part of child protection authorities.

See for example the defendants in the cases cited in Institutional Child Abuse in

Canada - Civil Cases, supra note 4.

See E.Z. Friedenberg, Deference to Authority: The Case of Canada (Toronto:
Random House, 1980) for a discussion of traditional Canadian attitudes towards

institutions like governments and churches.
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There is, however, some evidence that Canadians are becoming less willing to accept
without question the authority of institutions. See N. Nevitte, The Decline of
Deference (Peterborough, Ont.: Broadview Press, 1996).

B.C. Hoffman, The Search for Healing, Reconciliation and the Promise of Prevention,
The Recorder’s Report Concerning Physical and Sexual Abuse at St. Joseph’s and
St. John’s Training Schools for Boys, a report prepared for the Reconciliation
Process Implementation Committee, Ontario (place of publication unknown:
Concorde Inc., 30 September 1995); J.R. Miller, Shingwauk’s Vision: A History of
Native Residential Schools (Toronto: University of Toronto Press, 1996); L. Hill,
“Enough is Enough — Report on a Facilitated Discussion Group Involving
the Deaf Community Responding to the Minister’s Reference on Institutional
Child Abuse” (March 1999) [unpublished research report archived at
the Law Commission of Canada]; British Columbia, Public Report No. 38:
Righting the Wrong: The Confinement of the Sons of Freedom Doukhobor
Children (Victoria: British Columbia Ombudsman, 8 April 1999), online:
<http://www.ombud.gov.bc.ca/publications/reports/righting_the_wrong/
index.html> (date accessed: 16 November 1999).

Examples of a failure to respond adequately to allegations of abuse include the
case against Karl Toft, a former employee of the New Brunswick Training School
at Kingsclear and the case against John Critchley, the former proprietor of a
facility for juvenile boys in British Columbia. See C.A. v. Critchley, [1997]
B.C.J. No. 1020 (S.C.), online: QL.

R.K. Oates, “The Effects of Child Sexual Abuse” (1992) 66:4 A.L.J. 186 at 186-193;
C. Alksnis & D. Robinson, Childhood Victimization and Violent Behaviour Among
Adult Offenders (Ottawa: Correctional Service of Canada, Research Branch, 1995)
at 16; J.C. Johnston, Aboriginal Offender Survey: Case Files and Interview Sample

(Ottawa: Correctional Service of Canada, Research Branch, 1997).

By cultural abuse, the Commission is referring to abuse of individuals that
denigrates a customary way of life, set of ideas and values, language or world
view. Examples of cultural abuse include forbidding Aboriginal children in
residential schools to speak their language or wear their traditional clothing;
forbidding Doukhobor children in the New Denver residential school to
practise their religion; and structuring an educational environment for the Deaf
based on the assumptions of the hearing community about what is best for them.

Other examples of cultural abuse are given in Parts I-B and C of this Report.

Law Commission of Canada, Minister’s Reference on Institutional Child Abuse [:]
Interim Report (Ottawa: Law Commission of Canada, 16 February 1998). Available in
hard copy from the Law Commission of Canada and online: <http://www.lcc.gc.ca>.
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R. Bessner, Institutional Child Abuse in Canada (Ottawa: Law Commission of
Canada, October 1998). Available in hard copy from the Law Commission of

Canada and online: <http://www.lcc.gc.ca>.

R. Claes & D. Clifton (SAGE), Needs and Expectations for Redress of Victims of
Abuse at Residential Schools (Ottawa: Law Commission of Canada, October
1998). Available in hard copy from the Law Commission of Canada and online:
<http://www.lcc.gc.ca>.

Institute for Human Resource Development, Review of the Needs of Victims of
Institutional Child Abuse (Ottawa: Law Commission of Canada October 1998).
Available in hard copy from the Law Commission of Canada and online:

<http://www.lcc.gc.ca>.

M. Gannage, A Review And Analysis Of Approaches To Addressing Past Institutional
Or Systemic Abuse In Selected Countries (Ottawa: Law Commission of Canada
October 1998). Available in hard copy from the Law Commission of Canada and

online: <http://www.lcc.gc.ca>.

Aboriginal Healing Foundation; Aboriginal Nurses Association of Canada;
Assembly of First Nations; Canadian Aboriginal AIDS Networks; Congress of
Aboriginal Peoples; Indigenous Bar Association; Inuit Tapirisat of Canada; Métis
National Council; National Association of Cultural Education Centres; National
Association of Friendship Centres; National Indian and Inuit Community
Health Resources Organization; Native Women’s Association of Canada;
Pauktuutit; Survivor Tasiuqtit; Tunngasuvivingat Inuit; Wunska (a network of

First Nations social work and social science educators in Canada).

Each panel had approximately 14 members (there were some withdrawals and
additions in the course of the work). Three Aboriginal members agreed to sit on
both panels. Members of these study panels deserve special recognition for their
contributions to the Commission’s work. While the Commission alone is
responsible for the positions taken in this document, members of the study
panels provided invaluable guidance. Each of them contributed well beyond
attending three weekend meetings. They all gave freely of their time, respond-
ing to the requests of Commission researchers and staff, providing links to their
home or professional communities, passing on written materials, reviewing
drafts and spreading the word about this work. The Commission wishes to pub-
licly acknowledge the tremendous efforts and enormous value of the entirely
volunteer group of people, whose only interest was to ensure that the work of
the Commission have the greatest possible impact in improving the way
our society addresses this issue.
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20 B.K. Jacobs, “Rekindled Spirit” (23 December 1998) [unpublished research

21

report archived at the Law Commission of Canada]; D. Corbiére &
D. Nahwegahbow, “The Mitchikanibikok Inik Experiences” (4 January 1999)
[unpublished research report archived at the Law Commission of Canada];
L. Duffy, “Report on the Violation of Ojibwe Laws: The Residential School
Experience of Members of The Wabigoon Lake First Nations” (9 February, 1999)
[unpublished research report archived at the Law Commission of Canada];
C. Hansen & T. Lee, “The Impact of Residential Schools and Other Institutions
on the Métis People of Saskatchewan: Cultural Genocide, Systemic Abuse and
Child Abuse” (March 1999) [unpublished research report archived at the Law

Commission of Canada].

Law Commission of Canada, Minister’s Reference on Institutional Child Abuse [:]
Discussion Paper (Ottawa: Law Commission of Canada, December 1998).
Available in hard copy from the Law Commission of Canada and online:

<http://www.lcc.gc.ca>.
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B. What Children Experienced

1. Why Children are in Institutions

Children do not decide to live in institutions. It is, rather, their parents,
legal guardians, the courts and others with legal control over them who
are responsible for sending children to residential institutions. The rea-
sons may range from the desire to provide special facilities for education
(as in the case of children with disabilities), to a government policy of
assimilation (as in the case of Aboriginal children), to detention for
often minor offences or behavioural problems, to name a few. Earlier in
this century, parents of limited means sometimes chose to place
children in boarding schools run by religious orders in order to give
their children access to what they believed would be a better material
quality of life or a superior education.

The Commission has not been asked to judge the legislative policies
that resulted in large numbers of children being placed in institutions.
Nor has it been asked to review the reasons for doing so offered by
courts, social welfare agencies and, in some cases, parents. It is, how-
ever, impossible to address the effects of institutional child abuse
without taking note of the general attitudes, beliefs and values that con-
demned so many children to live in places where so much harm
was done to them. Issues of race, class, ability and gender were never
far from the surface in decisions about which children would wind up
in institutions.

Of course, these decisions must be considered within the particular
contexts in which they were taken. While some of the motives and
objectives being pursued stand the test of time, not all do. Debate con-
tinues about now abandoned practices and policies. Some Canadians
view them as simply a reflection of the values and standards of the era
in which they were in force. Others see the harsh discipline often
practiced, even in facilities for young offenders, as excessive by
any standards.

No matter how one characterises the various motives for placing chil-
dren in institutions, the stark fact remains: these children went through
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a major, involuntary change in their lives, and many suffered terribly
in the very places that were intended to educate and protect them.

2. Life in a Total Institution

To fully understand the impact of past institutional child abuse, it is
crucial to investigate the nature of life in those settings at the time
the abuse took place. Although children lived in a wide variety of
institutions, designed for different purposes, serving different commu-
nities, and located in different regions of the country, all can be
described as total institutions. This term refers to institutions that seek to
re-socialise people by instilling them with new roles, skills or values.
Such institutions break down the barriers that ordinarily separate three
spheres of life: work, play and sleep. Once a child enters, willingly or
not, almost every aspect of his or her life is determined and controlled
by the institution.

First, all aspects of life are conducted in the same place and under the

same single authority. Second, each phase of the member’s daily activity

is carried on in the immediate company of a large batch of others, all of

whom are treated alike and required to do the same thing together. Third,

all phases of the day’s activities are tightly scheduled, with one activity

leading at a prearranged time into the next, the whole sequence of activ-

ities being imposed from above by a system of explicit formal rulings and

a body of officials. Finally, the various enforced activities are brought

together into a single rational plan purportedly designed to fulfil the offi-

cial aims of the institution.!

Total institutions are not simply places to live; each is a world unto
itself. In this world, those who are in charge hold all formal power. Rules
govern almost every aspect of daily life and residents have little say
about how these rules are administered. More dangerously, life in such
institutions may at times be governed more by arbitrary and unpre-
dictable orders than by established rules. In such a situation, the
possibility of effective protests or appeals is inhibited. During the period
in which the abuse under consideration took place,? there was little
effective external oversight and usually no independent procedure for
handling complaints from children. Contact with the outside world —
tamily, friends, community — was tightly controlled and infrequent.
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Residential schools for Aboriginal children, reformatories, schools
for the Deaf and blind, orphanages, training schools and mental insti-
tutions tended, as total institutions, to impose the following conditions
on their residents: disconnection; degradation; and powerlessness.
While all children in all institutions did not necessarily experience
them, each condition played a part in facilitating and perpetuating the
infliction of abuse.

a. Disconnection

Disconnection means experiencing a sense of both physical and psy-
chological isolation. Aboriginal children, for example, were often taken
to residential schools far removed from their home communities. Many
did not see their families during the entire school year; they returned
home only in the summer. The Royal Commission on Aboriginal
Peoples summarised the effects of disconnection on the family life and
culture of Aboriginal peoples in the following manner:
Residential schools did the greatest damage. Children as young as 6 years
old were removed from their families for 10 months of the year or longer.
They were forbidden to speak the only languages they knew and taught
to reject their homes, their heritage and, by extension, themselves. Most
were subjected to physical deprivation, and some experienced abuse. We
heard from a few people who are grateful for what they learned at these
schools, but we heard from more who described deep scars — not least in
their inability to give and receive love.?

The Royal Commission went on to note that many of the problems
encountered in Aboriginal communities today - violence, alcoholism
and loss of pride and spirituality — can be traced back to the sense
of disconnection that children experienced as a result of being sent to
a residential school.

Psychological isolation is equally alienating. When mail is censored,
outside visits are strictly controlled and telephones are non-existent or
are located only in public areas, children have no ability to convey their
concerns in a meaningful way. They have no one in whom they can

confide without fear of reprisal.
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Life in a total institution is a world cut off from family and commu-
nity — a world where there is virtually no one to question the actions of
staff or to challenge the way is which authority is misused and abused.
Here is how one former student described the institution he attended:

... I learned that there is a prison that occupies no physical space. This

prison is a form of solitary confinement that when expertly inflicted

upon you, can hold you in check for decades. For lack of a better name
for this prison I will call it FEAR.#

The experience of disconnection can be particularly acute for
children with disabilities. They are more likely to be placed in an
institution and, because their needs are greater, they are more likely to
rely on adults for care and attention. This reliance makes them
especially vulnerable. They may not resist abuse or expose an abuser
because they do not want to jeopardise the care they are receiving. This
was the case for a student attending a school for the Deaf:

Hall [the student’s teacher] was driving her home and he indicated that

he wanted to stop at his home as he had forgotten something. He invited

P.N. into his home and took her to the lower bedroom where he removed

her clothing and after removing his clothing, pushed her on the bed and

had sexual intercourse with her. She claims that she did not consent to
having intercourse with the accused. She did not wish to have intercourse
with him and claims that the accused was controlling her and she had

to respect him because he was a man, a teacher and as a hearing person,

had the power. She had sexual relations with the accused at his house as

she was afraid of him. She went into his house because he asked her to
go in and she felt that she had to do what Hall said. She always listened

to her teachers and did what she was told. She indicated that Hall was a

teacher and she had to do what he said.’

Children with intellectual disabilities may have difficulty interpreting
the difference between appropriate and inappropriate behaviour. They
may be easily tricked, bribed, scolded or coerced by an abuser. Children
with communication disabilities may experience additional barriers to
disclosing incidents of abuse. These factors increase the disconnection
of children with disabilities and heighten their position of vulnerability.
They then become even more accessible targets for abusers.
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b. Degradation

Degradation is another characteristic feature of life in a total institution.
It can occur in both subtle and obvious ways. Gross physical punish-
ment and beatings are only one form of degradation. Humiliation,
discrimination, the constant message that “you’re no good and will
never amount to anything” - all contribute to what is commonly
referred to as “low self-esteem”. This term is used to describe the harsh
reality of months or years of being emotionally beaten down and hav-
ing one’s self-confidence and pride continually undermined, with little
or no opportunity for nurturing, support or encouragement. Consider
this example from the Mount Cashel inquiry:

[One boy] frequently wet his dormitory bedsheet. On each such occasion
the moistened portion of the sheet was cut away by a Brother. When, one
night, nothing remained of the bedsheet, save its hem, the resident was
ordered out of his cot by a Brother and required to remove his under-
pants, the only article of clothing he was then wearing. He was given a
canvas suitcase containing his few worldly goods and marched, while
wearing nothing and bearing his suitcase, through his dormitory and all
the others. He was required to shake hands with and say goodbye to all
of the 90 or so residents then at Mount Cashel; having been told by the
Brother escorting him that he would not be seeing his Orphanage chums
again because his bedwetting required him to be exiled from Mount
Cashel. Having bid his farewells he was led out onto the Orphanage
grounds, then out through its gates, while some of his friends watched
from the dormitory windows. It was a cool autumn night, about 10:30
p-m. The gates were secured and the doors of the Orphanage closed. He
stood, naked, holding his suitcase on a public road in St. John’s. Within
half an hour he was repatriated by the Brother with his Orphanage com-
rades and furnished a fresh blanket under threat of future punishment if

he wet his bed again.®

The scars of such treatment may not be visible, but the damage is as real
as in the cases of physical and sexual abuse.
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C. Powerlessness

Powerlessness, some might say, is a natural condition of childhood.
There is a critical difference, however, between respect for, or obedience
to adult authority, and lack of control over the fundamental aspects of
one’s life. There is a critical difference between accepting the directions
of another in a context of parental love and affection and being roughly
and coldly ordered around. Children can learn and understand that
there are rules of behaviour that must be followed within a home, a
school or an institution. Most children can accept that misbehaviour
will lead to punishment or other consequences.

Power in an institution, however, is not reflected in the equitable
enforcement of fair and explicit rules. It is reflected in the infliction of
suffering on arbitrary grounds, the meting out of punishment dispro-
portionate to the misconduct, or the imposition of rigid and overly
harsh rules that make compliance a hardship and punishment a virtual
certainty. For example:

At the Hearing the applicant testified that on his first night at the

Training Schools, he was in the bathroom and admitted that he and

another student were fooling around squirting tooth paste. A [Christian]

Brother came from behind and punched him on the side of the head,

striking his head on the wall. He was made to stand in front of the clock

with his hands behind his back. He was very scared and [had] tears in his
eyes. The Brother struck him with a closed fist on his shoulder, he fell on
one knee and he was punched. Later on the Brother came and took him

to another Brother’s where he was sexually assaulted and buggered by

both Brothers. Thereafter this would occur on a regular basis two or three

times a week, sometimes he was subjected to sexual assault by a single

Brother, but most of the time it was with the two Brothers. At times,

instruments would be inserted in his rectum.’

A psychologist’s report produced for the court summarised the abuse
of an eleven-year-old male resident of a Protestant orphanage as follows:
He stated the abuse consisted of frequent beatings with a stick, hair
pulled, thrown in the ‘hole’ for extended periods of time and on one

occasion a female staff attempted to drown him in the bathtub.?
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These examples of punishment go so far beyond any reasonable bounds
of how one would expect a caregiver to discipline a child that they
cannot in any way be explained or excused.

The fear of arbitrary or excessive punishment generally relates to
physical abuse. Added to this may also be the fear of a form of abuse
that has nothing to do with rules and discipline, but everything to do
with the arbitrary exercise of power: sexual abuse. It is an intensely
private form of abuse, and a singularly potent expression of power and
domination that totally undermines a person’s autonomy.

Once that sense of the unchecked power of those in authority is
firmly established, an atmosphere of insecurity and fear pervades an
institution. Children do not have to experience arbitrary or excessive
punishment to want to avoid it — they just have to witness enough of
it to understand that they could be next.

3. Types of Total Institutions for Children

The Commission has grouped the various total institutions that housed
children into four broad categories: special needs schools; child welfare
facilities; youth detention facilities; and residential schools for
Aboriginal children. Each had a slightly different purpose, a slightly
different character, and a slightly different record of abuse. All, however,
were places where children suffered and were harmed.

Special needs institutions were established for children with special
physical or developmental needs. These children can be even more vul-
nerable to abuse than other children. Isolation and powerlessness are
more marked in their case, because the disability itself may cause or con-
tribute to those conditions. Thus the very characteristic that makes
institutionalisation more necessary for children with disabilities also
makes them easier targets for abuse once they are there.

Deaf children are a case in point. In the past, a language barrier com-
pounded the physical separation of Deaf children from their families.
Many parents were not familiar with American Sign Language or the
Langue des signes québécoise. As a result, even in the two months of
the year when the children were at home, they could not propetly com-
municate instances of abuse to their parents. Deaf children lost even
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I am 11 years old ... | have been at Mount Cashel Orphanage for
about five years. | am happy at the orphanage except for Brother
Burke, Brother Ralph and Brother English. | don’t like Brother Burke
because he beats me for every little thing he beats me across my bare
backside with a stick about three days ago Brother Burke took me into
a closet and made me pull down my pants he hit me five or six times
across my back side with a stick. He beat me because | threw a after
shave tin into the garbage can it made a noise and Brother Burke was
watching T.V. both Brother Ralph and Brother English on seven or
eight times have caught a hold of me and have felt my legs and felt
my bird. Sometimes this has happened when | have been in bed.
Brother Ralph would sit down on the bed and feel my bird inside my
pyjama pants. Most times Brother English would feel my bird when |

was in the dining Hall he would do it sometimes when | was in bed.

Statement of Gregory Connors, Hughes Inquiry Appendix C Vol. 2: at p.31

... Comprehensive regulations on the acceptable means and limits to
punishments were never issued, despite requests by more junior
departmental employees, and thus principals and staff behaved
largely as they saw fit. Children were frequently beaten severely with
whips, rods and fists, chained and shackled, bound hands and foot
and locked in closets, basements and bathrooms, and had their heads

shaved or closely cropped.

Report of the Royal Commission on Aboriginal Peoples at p.369
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this safe family haven to turn to for protection. For many, this has
caused serious, perhaps irreparable damage to their relationships with
their parents. The parents, in turn, suffer tremendous guilt for not hav-
ing been aware of the abuse endured in schools to which they returned
their children year after year.

Children placed in child welfare facilities were deemed to be “in need
of protection” as defined in provincial child welfare legislation. This is
an example of the State (through its child welfare agencies) using its
statutory authority to step into the role of the child’s parents. Such
action may be taken, for example, because the parents are deceased, ill
or imprisoned, or because the child has been abused, seriously neglected
or abandoned. In all of this, of course, the child is an innocent victim.

Unfortunately, the very reasons such children were placed in these
facilities also made them more vulnerable to abuse within those set-
tings. When selecting child victims, in virtually every setting
perpetrators choose those who have been afforded the least protection
in the form of caring adults. By definition, these children lacked a
family that could be counted on to look after their interests or even
inquire about their welfare. Thus they were obvious targets for
physically abusive or sexually predatory staff.

Children in youth detention facilities carried, in addition to the
vulnerabilities of other children, the stigma of a conviction. Already
earmarked by society as meriting punishment, they were viewed as
obvious targets for degradation and rough treatment, which, in certain
cases, spilled over into physical, emotional and sexual abuse. Their
problems were exacerbated by the fact that their credibility as com-
plainants may have been tarnished by their association with those types
of institutions.

What is particularly disturbing about youth detention facilities is
that many children who were incarcerated in them should never have
been incarcerated at all. Minor offences such as truancy were sufficient
to land a child in one of these facilities. Girls were often placed there
for behaviour that was considered difficult or socially unacceptable. In
other words, many children were made to feel like criminals, and were
treated like criminals, for behaviour that should not have been judged
so harshly.
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Residential schools for Aboriginal children were established by the
Canadian government, and run by churches and governments, to pro-
vide for the education of Aboriginal children. This education was to be
based on the language, religion and culture of those who ran the
schools, not those of the children. Children - sometimes as young as
six years of age — were removed from their parents and communities.
Once in the schools, siblings were often not permitted to speak with
one another. Children were normally only permitted to speak English
or French and were made to practice Christianity to the exclusion of
their own spiritual customs and beliefs.’

Therefore, Aboriginal children in residential schools suffered a spe-
cial and especially damaging form of abuse. They were deprived of their
language, their culture, their families and their communities. In short,
they were deprived of any emotional and support resources that could
have assisted them in resisting physical and sexual abuse. It cannot be
emphasised too strongly that, for all the elements of similarity with
abuse in other types of institutions, Aboriginal children suffered in
a unique way in residential schools. For this reason, the experience
in residential schools will be treated more fully in a separate section of
this Report.

a. Goals of total institutions

In many instances, total institutions were designed to control a race or
a class of people. Indeed, institutions of this type could only effectively
tulfil their designated role by being total institutions. Residential
schools for Aboriginal children were an example. From the religious and
vocational training they received to the rules forbidding the use of their
language and cultural practices, Aboriginal children experienced resi-
dential schools as an effort to assimilate them into European culture.
Mary Carpenter, an Inuit writer, described how the school system
attempted to control the Inuit people:

After a lifetime of beatings, going hungry, standing in a corner on one

leg, and walking in the snow with no shoes for speaking Inuvialuktun,

and having a stinging paste rubbed on my face, which they did to stop

us from expressing our Eskimo custom of raising our eyebrows for ‘yes’
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and wrinkling our noses for ‘no’, I soon lost the ability to speak my
mother tongue. When a language dies, the world dies, the world it was

generated from breaks down too.!?

The following is a recollection of the childhood school experiences of

a member of the Dene Nation:
We were given a number and were called by that number. Our heads were
shaved bald and we were all dressed the same. Our daily schedule
included rounds of prayer and French Canadian songs. Our mail was read
and censored. We were strapped for speaking our own languages and
humiliated for any natural act. To a person who actually went through
the residential school experience itself, any study on the subject hardly
serves to convey the reality to the reader. It was a process we were put
through, like animals to the slaughter, only the process was slower, a
daily agony. I am one of the survivors of that colonialist experience, still
recovering in a different age. I can still remember the day in September
of 1959, being taken from our fish camp along with my little sister, to be
led off, hundreds of miles away to school. My grandma standing on the

shore, getting smaller.!!

In the 1950s, up to 170 children of Sons of Freedom Doukhobors
were removed from their homes by police and placed in the New
Denver residential school. According to the Government of British
Columbia, the rationale was that the students were truants. The under-
lying motive, however, had more to do with influencing the political
and religious beliefs of their parents. According to the British Columbia
Ombudsman’s report on the New Denver incident:

These children were victims of a situation not of their making nor within

their control. They were caught in a web of conflicting values and polit-

ical turmoil involving their parents, religious leaders, police and

government.!?

The basic intent of these actions by the B.C. government was not lost
on the Doukhobor leadership:

They want to wipe us out — faith, religion and all. Education was chosen

as the issue because it’s the easiest way to do it.13

A total institution for children was simply an effective method of
controlling and influencing a large group of people.
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Total institutions are also frequently oriented towards minority
populations and the socio-economically disadvantaged. Residents of
youth correctional facilities today are disproportionately drawn from
these groups or other marginalised populations, as were residents of
reformatories, training schools and orphanages in the past. A report by
the Canadian Welfare Council in 1967 concluded that “statistical data
on the number of people of Indian ancestry in correctional institutions
is shocking....”* A study from the mid-1980s made the following com-
parison between the residential school system and correctional
facilities:

Placed in an historical context, the prison has become for many young

native people the contemporary equivalent of what the Indian residen-

tial school represented for their parents.!

Aboriginal men, women and children continue to be over-represented
in correctional facilities in the 1990s.1¢

Because socio-economically disadvantaged children are more likely
to reside in a total institution than middle- and upper-class children,
abuse in institutions tends to fall disproportionately on them. Many
adults have recounted how their childhood vulnerability was used
by their abusers to manipulate and coerce them into compliance. An
example from Mount Cashel shows how an abuser can prey upon a
child’s marginalised status:

J.L. testified that some weeks before the first incident of sexual abuse by

Kenny, the latter read the boy’s family file to him. It referred to how the boy

had been put in the orphanage because none of his relatives wanted him.

J.L. stated that at one point in time Kenny told him he was a piece of garbage

and that nobody wanted him. The boy said that at that point he felt exactly

like a piece of garbage. The incidents started not long after that.!”

b. Resistance

Although power in total institutions was overwhelmingly in the hands
of those in authority, children, on occasion, courageously resisted the
exercise of that power. There are many examples of how children and
parents struggled against the power of those who were in control.
Some children directly confronted authorities. By disobeying rules,
ridiculing those in charge and fighting back against those who physi-
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cally and sexually abused them, even when they knew that this type of
resistance would expose them to more discipline, they asserted their will
to retain some control over their lives.

Many children also engaged in formal protests. Doukhobor children
held nude demonstrations and hunger strikes and refused to take their
seats in schools. Aboriginal children continued to partake in their cul-
tural practices, even in the face of strict rules forbidding such activities
and stern punishment for being caught. Parents of Aboriginal students,
who often encouraged acts of resistance on the part of their children,
petitioned school administrators to improve the quality of their
children’s education, formally appealed to the federal government
for effective oversight of the schools!®, and, as early as 1914, sued
residential schools for the mistreatment of their children."?

Some Aboriginal students resorted to the most extreme and desperate
form of resistance: suicide. A woman who attended a residential school
in the 1950s recalls the depth of emotion that school life brought on:

I started to think, ‘Well, twelve years here. I don’t want to be here for
twelve years.” By the time I was in grade five, they used to let us go for
walks.... I decided ... to go down to the Thompson River ... [It] was really
high; it was spring time, I guess and you could see that the water was
deep and I don’t know how many times ... I used to think of drowning
myself. I would be standing there and I would think ‘Gee, life can’t con-
tinue like this.’?°

By far the most common method of resistance by Aboriginal students
was running away. Truancy was a chronic problem for school adminis-
trators. Unsanitary conditions, strict discipline, missing their families
and communities, and physical, sexual and psychological abuse were
among the reasons why children ran away from residential schools. It
is remarkable that the truancy persisted, given the severe punishment
for being caught.

At Birtle school two boys were beaten by the Principal leaving “marks all

over the boys bodies, back, front genitals etcetera.” ... [the] ... regional

inspector of schools for Manitoba, conceded only that such punishment
had “overstepped the mark a little” but as the boys had been caught

trying to run away “he had to make an example of them.”?!
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The most tragic consequence of truancy was that there were students

who died while running away.
On the 10% of February, 1902, just as it was getting dark, Johnny Sticks
viewed the body of his eight-year-old son, Duncan, dead from exposure
having fled from the William’s Lake Industrial School. He lay, Mr. Sticks
recalled for the coroner, “75 yards off the road in the snow — he was quite
dead but not frozen.” Duncan’s blood-stained hat was laying about one
yard away, and “he had marks of blood on his nose and forehead - the
left side of his face had been partially eaten by some animal.” Sticks took
his son home in a sleigh regretting all the while that the school had not
notified him immediately that his son had run off for “I should have
gone at once and looked for him — he ran away from the Mission about
one o’clock on Saturday and must have been dead for nearly two days

when found.”?2

Deaths from exposure, drowning, and other accidents suffered by
children while running away from residential schools continued into
the 1970s.23

These acts of courage and desperation demonstrate the will of
Aboriginal children to resist what they perceived to be the injustice of
their lives in a total institution. In their own way, they are testaments
to their strength of character and inventiveness in the face of degrada-
tion and dehumanisation. In some instances, the efforts of students and
parents had tangible results. Abuse was exposed, policies were changed
and individuals were held accountable.*

Individual acts of resistance were not, of course, sufficient to change
the overall organisation and structure of these institutions. They did,
however, have a lasting impact on the children who resisted. Many of
the Aboriginal leaders who struggled to end the residential school
system were former students in that system.

All of the residential schools for Aboriginal children are now closed.
Many of the policies that led to other children being inappropriately
placed in institutions have been reversed. In addition, many of the
objectionable features of those types of institutions in which children
still reside have been altered. There is a much higher level of public over-
sight, accountability and community involvement in these institutions.

Family, volunteers and social service agencies have much greater access
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to children who live in institutions of all kinds. Nevertheless, there con-
tinues to be a risk that the characteristics of total institutions —
disconnection, degradation, and powerlessness — have not been
expunged from residential institutions for children. It is, therefore, nec-
essary to remain vigilant in order to prevent their emergence. All
children who are placed in institutions deserve to have a safe and secure
environment in which to grow.

4. Types of Abuse Suffered

a. Physical abuse

Determining the point at which physical punishment crosses the line
from discipline to abuse is not easy. Reasonable people differ as to
whether physical punishment is a necessary disciplinary tool and, if so,
what the appropriate amount is, and how it should be administered.
Whatever divergent views people may have on the subject of physical
discipline, however, one thing should be clear. If physical punishment
in an institutional setting is to be tolerated at all, it must be a regulated,
moderate, measured form of response, used only to discipline serious
behaviour that is in clear breach of an established code of conduct. In
theory, this approach to physical punishment has long been official pol-
icy. For example, the 1957 regulations on corporal punishment issued
by the Director of Training Schools in Ontario explicitly provided:
1. Corporal punishment may only be awarded (or authorised) by the
Superintendent, or in his absence, by a responsible official in charge
of the school.

2. Where corporal punishment is authorised, it shall be applied on the
palms of the hands only - it must not be administered by the

person laying the complaint.
3. It must be witnessed by a member of staff.

4. The strap used is to be of the same dimensions and material as is

used in Public Schools — no handle is to be added.

5. Corporal punishment must not be administered in the presence of
other pupils.
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After release? Violent and abusive at home with my family; blame my
mother for putting me there. I've never been able to hold a job; on welfare
now; stay away from people; don't want to hurt them; never had a
girlfriend; no one wants to be around me — 1 watch TV; less than a grade 9
education; in counselling now; tried to kill myself three years ago; the only
reason | don’t blow my brains out now is because of my mother - she has

suffered a lot through this.

St. John's student, 1974, Hoffman, The search for healing..., at p.189

Boy’s first involvement with Father Bromley was during a period of
counselling and/or confession. At Father Bromley’s request, the boy
was encouraged to expose his person and show the scars that were
present from various operations he had to attempt to alleviate his
handicap. Bromley encouraged the boy to undress, masturbate, and
touch himself in front of the priest. This ultimately led to
masturbation by Bromley on the boy as well as oral sex being

performed by him.

R. v. Bromley, Supreme Court of Newfoundland, 1998
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6. Punishment must be recorded in a Punishment Book, and signed by
the person who awards the punishment and by the witness. The
record must show the number of slaps on each palm and the reason

for the punishment.

7. It must be recorded on the Daily Log with details as to the reason,

number of slaps administered, and witness.

8. Corporal punishment must not be administered if it is known that
the pupil is mentally abnormal, or has at any time been a patient in

a mental hospital....

a. Ineach Training School under the supervision of this department,
cases will occur in which certain pupils display extreme rebel-

lion, violence, disobedience and insolence to supervisory staff.

b. When such a situation arises it sometimes happens that Staff
concerned may respond in kind and there have been instances
in which they have resorted to slapping, punching, kicking,
“giving the knee”, roughing, shaking, shoving against the wall,

“interviews” in an adjacent room, etc.

c. It is emphasised that punishments as listed in (b) above are
unauthorised: That if they occur, the staff member concerned
is to be taken off duty pending official enquiry, the findings of
which would determine the advisability of more drastic action
being taken. Such cases are to be reported by telephone to the
department.

d. It is understandable that a staff member may have to defend
himself against assaultive conduct on the part of the pupil and
in such a case he will take such restraint measures as

are necessary.?

These detailed guidelines regulating when and how to administer
discipline are a clear indication that authorities recognised the need to
set limits on physical punishment; discipline was not to be adminis-
tered randomly or in an overly zealous manner. In other words, past
actions are not being judged as abusive by only today’s standard of
conduct. They can also be judged as inappropriate by the standards
that were in place at the time. Unfortunately, as widespread incidents
of abuse attest, it is not enough to simply develop policies or publish
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guidelines; they must be put into practice. Failure to do so sends a
message to the perpetrators that excessive and arbitrary use of force is
acceptable or at least tolerated. It enables abusive behaviour to continue
unchecked and unpunished. It also sends a message to children that
they have no reliable authority to appeal to for protection.

The need for effective enforcement is demonstrated when the
Ontario training school regulations cited above are contrasted with
the abuse that some children experienced, both at these training
schools and at other institutions. As a punishment for trying to run
away, an adult remembered experiencing the following discipline:

He [a Christian Brother] stripped my clothes off, made me lie across his

bunk. He took a leather strap — maybe a foot long or a little more — one

side was flat, the other side had lumps on it.... To me, being young,

I thought he was really big. I looked around once and saw him reach

the ceiling with the strap. God I thought he was big. I cried, yelled,

screamed - the pain. I think he used both sides of the belt. On the one
dresser there was a salt shaker, he would stand there, you could feel him
staring — I begged him not to use the salt — I knew I was bleeding because

I reached around and felt the blood, but he just kept pouring the salt on

me. The pain — God the pain.?

The failure to enforce regulations can lead to a culture of abuse in which

physical assault becomes a normal way of disciplining a child:
Slapping, kicking, striking, was considered everyday normal. It was when
they punched someone in the face, or used weapons — that was when it
was unusual, even for the day. The primary weapon was the sawed off
goalie stick. Some kids were stripped down. I got it three times. It would
knock you right over. I was balling [sic] my eyes out and he still made me
get up and he hit me - [ remember it vividly.?”

In a residential setting, such brutality, even if engaged in by only a
small minority of staff members, can set a tone of fear and repression
throughout an institution. This is particularly the case when their
activities go unchecked by those who are responsible for managing
the institution. An institution run by force and by fear is not a well-run
institution. Far from teaching children to respect authority, it teaches
them to distrust it.
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b. Sexual abuse

Sexual abuse of children is a topic that was not openly acknowledged
or discussed until relatively recently. Now society is much more aware
of the prevalence of child sexual abuse. Personal disclosures, public
inquiries, criminal prosecutions and civil actions have revealed that sex-
ual abuse of children can take place virtually anywhere — in homes, day
schools, sports and recreation programs, summer camps and, as we now
know, in residential institutions.

Both girls and boys are targets of sexual abuse. The abuse ranges from
sexual touching to penetration and intercourse. While some children
were subjected to violent rapes, others had sexual favours cajoled out of
them in return for treats, privileges, or for the promise of withholding
physical abuse. Some experienced the perversion of what begins as an
affectionate and trusting relationship with a person in authority, to one
where sex is eventually introduced and demanded.

The following synopsis describes how one school counsellor abused
his position of authority and trust. G.R. was fourteen years of age when
she first came to the Nova Scotia School for Girls. Her mother had died
when she was ten. She had come from a home where her father and his
common-law wife had a tumultuous relationship, including consider-
able drinking and fighting. As a result, she spent time on the streets
before she was apprehended. While she was in the School she had no
visitors, received no mail from her family or otherwise. She was lonely,
naive and vulnerable and therefore easy prey for Hollett, a male coun-
sellor working at the School.

Hollett initially presented himself to the plaintiff [G.R.] as an under-

standing fatherly figure. He shared with the plaintiff feelings about losing

his own mother. Using his position as counsellor and the plaintiff’s

vulnerability, he began his seduction.?
The counsellor went on to demand sexual relations with the girl.
Sexual abuse is a secret and intensely private form of abuse. It
increases the power of the abuser because, for the most part, there are
no witnesses. The stigma attached to sexual abuse and the moral author-
ity of the adults who run residential institutions mean that a child who
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complains is subject to disbelief and to punishment for making the
complaint. Such reactions illustrate the absence of control that children
or youths in total institutions have over their lives. The autonomy of
the child is doubly undermined by sexual abuse - first, by the infliction
of the abuse itself, and second, because the fact of its occurrence is ques-
tioned by those in authority.

Understanding the relationship between power and abuse is partic-
ularly relevant in the case of abuse involving girls.?® Violence against
women and children is often rooted in an unequal distribution of power
between males and females. It is one method of control and can be used
to maintain the female’s subordinate position. Children, particularly
gitls, are often socialised not to question the authority of adult males.
This makes them vulnerable to unwanted and inappropriate sexual
advances. The following example illustrates how one adolescent girl
reacted to a male abuser:

[He] would pat her behind or grab her elsewhere and would make sug-

gestive comments. She was so certain that he respected her that she did

not know how to respond.... She tried to ignore the actions or pass them

off because the Club was important to her.... [W]hen she was fourteen,

he invited her and her girlfriend to his residence. He took her to his bed-

room and showed her pictures in men'’s magazines. He pulled down her

clothing, tried to stimulate her vagina orally and put his hands all over
her body, including on her vagina. He then penetrated her and had inter-
course without her consent. She had been a virgin. She did not assist and

did not resist. She was scared and confused. He had been a mentor to her

and had seemed almost god-like and because of that she had thought

that it must be okay.3°

While abuse may occasionally be committed by a female, sexual abuse
perpetrated against young girls by men is largely about the use of phys-
ical force, intimidation, and emotional and spiritual degradation by
men to bring girls under their control and domination.

Boys are also most likely to be sexually abused by men. As a result,
some boys have expressed a reluctance to report abuse because they
fear they will be stigmatised or their sexual identity will be called into
question. For example, the following passage recounts how abuse
threatened the self-image of one young boy:
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He said he felt fear and helplessness during the assault, afterwards he felt
ashamed and bad. He thought he had done something wrong. He
became concerned about his masculinity and wondered if he might have
attracted homosexual attention. He did not go back to the Club after the
first time and kept to himself. He even kept himself apart from his fam-

ily and friends to some extent. He told no one for some 10 years....3!

Because the effects of childhood sexual assault often carry forward into
adulthood, many survivors of childhood abuse report difficulties in

developing caring and nurturing relationships with others.

c.  Other types of abuse

Physical and sexual abuse are at the centre of the Minister’s Reference
because these are the categories of abuse which are unquestionably a
basis for legal liability, whether civil or criminal. Other types of abuse
described by survivors — emotional, psychological, spiritual, racial,
cultural - are less clearly compensable in legal proceedings, particularly
if they are not tied to instances of either physical or sexual abuse.
Nonetheless, in order to understand the real impact of the experi-
ence of some children and to assess the adequacy of redress options, it
is necessary to view the institutional experience as the children viewed
it. They lived their experiences as a whole, undifferentiated by the
categories imposed by the law. Children who have been beaten and
know they are vulnerable to further beatings for any infraction at any
time live in fear every day, not just at the precise moments when the
beatings are taking place. Children who have been sexually assaulted
by someone who has authority over them, and who cannot turn to any-
one to protect them from further assaults, must live with the horror of
being under the power of their abuser every minute of every day.
Similarly, some children lived in an atmosphere where they were fre-
quently demeaned and psychologically degraded, and where their
upbringing, spiritual practices and culture were scorned and repressed.
Some children were exposed to these conditions for years on end. The
effects of such suffering can be as enduring as those of physical and sex-
ual abuse. Minds and spirits can be damaged as deeply as bodies, and in

a wide variety of ways.
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70\ The case of ].H., who spent three years at the Woodlands Institution
for the Mentally Handicapped in British Columbia, is an example of the
psychological strain that can be placed on children in institutions:

Soon after the plaintiff had settled into Woodlands it became apparent
that he had a normal range of intelligence and he was seen to be amongst
the brightest at the school, despite his behavioural problems persisting
largely unabated. As time progressed, it was accepted by the staff
who knew him that he had been misplaced and did not belong in an

institution for the mentally retarded.3?

There cannot have been very much more devastating to a troubled boy
of fourteen who had no home - no one in the world to turn to — than to
be placed on a ward at Woodlands where, despite having been told that
his time in the institution would be temporary, it soon became very evi-
dent to him he would remain there, to be subjected to what he referred

to as the “horrors” of his confinement, indefinitely.??

Punishment for misbehaviour meant a loss of privileges. At Woodlands
everything was a privilege including regular food, wearing something
other than pajamas, and any measure of freedom. Offenders were locked
up, sometimes for days, in an empty room with nothing but a sheet on
the floor and fed purée (baby) food, or they were made to sit on a hard
chair for long periods of time in a common room on the ward. Heavy
doses of subduing medication were frequently used.... It hardly need be
said that he hated the institution and wanted only to get out of it the

whole time he was there.3*

The pain of being separated from family and familiar surroundings was
often very difficult on some Aboriginal children. An Aboriginal woman
recalls her childhood residential school experience as follows:

I knew I couldn’t stay home. I knew that. But the times that really, really
gets to the bottom of my soul: the first day back [after being home for
the summer holidays].... You're feeling pretty lonesome, suddenly go to
bed and in the morning, you wake up and you see this white ceiling. You
may as well have a knife and stab me through the heart.... You know
where you are and you got to survive and you just cover it over, seal it
up for ten months.3>
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This pain of separation was not restricted to Aboriginal children. Deaf
children, blind children, and children in reformatories, orphanages and
other residential institutions experienced similar levels of psychologi-
cal harm from living in an alien environment.

During the 1950s, Inuit children with tuberculosis who were taken
to hospitals in the south for treatment were separated from their
parents because no formal method was established to maintain contact
with relatives. Some children were kept in the south without their
parents’ consent. These “lost” children were brought up in non-Inuit,
southern families.3¢ Identification tags and personal records were often
lost, making it impossible to locate families in the event of a patient’s
death. Often, relatives were not informed of the deaths until years later
and many Inuit were buried in the south without notice being given to,
or consent obtained from, their relatives.3” During the 1980s, the
Government of the Northwest Territories established a program to trace
tuberculosis patients who went missing following treatment during the
period of 1940-1975. Relatives were informed of the cause of death and
the burial site of their missing family members.3®

In some institutions, emotional abuse flowed from a dissociation
between what were held out to be the purposes of the institution and
its actual practices. Some institutions treated their charges with a
disdain bordering on neglect. They offered very little in the way of serv-
ices or support for their residents. British Columbia’s Arden Park Youth
Ranch, for example, housed young offenders. The purpose of the ranch
was to instruct boys in woodcraft, ecology, camping and other skills to
broaden self-respect and self-esteem. The program actually offered at
the ranch was substantially different:

The boys spent their days engaged in physical labour. Some of the boys

described cutting firewood at the time. Others recalled shovelling snow

for no apparent reason and otherwise sitting around doing nothing. At
times, the boys worked long days on Critchley’s forestry contracts
planting trees and seeding grass. Critchley told them they would be paid

but generally they were not.

After dinner there was little to do. The boys simply sat in their cabins
which were very cold in the winter. There were virtually no sports, crafts
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Many girls were incarcerated in training schools as a form of social
control, rather than for criminal behavior. Studies of training school
admissions from 1967 to 1969 show that 75% of females were
incarcerated for truancy, unmanageability and sexual impropriety.
Girls who came from low income, single parent, substance abusing
homes were more likely to be incarcerated than boys coming from
the same background. Incarceration for these girls was seen as a form

of social control and protection from their own behavior.

Until Someone Listens by Laura Sky & Verne Sparks

Because | was deaf, | was treated as mentally retarded. | was put in the
kitchen, then on the farm. They didn’t think | was too mentally
retarded to work their equipment. Afterwards | told a lawyer, who is
now a judge, how | had been sexually abused and he wouldn’t

believe me.

The Vision to Reconcile: Process Report on the Helpline Reconciliation
Model Agreement by Doug Roche and Ben Hoffman
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or skills. Some boys described playing cards, chess and other board
games. One of the boys recalled swimming in the lake once in a while,
one hunting trip with Critchley, and a single football game with social
workers and sheriffs. For the first couple of years, the boys were not
allowed visits or telephone calls. The only telephone was only a radio
phone in Critchley’s truck. Critchley censored their mail ... For at least

the first two years, there was no formal schooling at Arden Park.%

5. The Effects of Child Sexual and Physical Abuse on Adult
Survivors

There are a number of factors that may mitigate the effects of childhood
abuse at the time it is experienced: having close attachments to family,
the ability to disclose abuse in a safe and supportive environment and
having access to services to respond to the abuse. Unfortunately, the
very fact of an institution being a total institution works against
the development of these mitigating factors.*

The experience of abuse does not end when the actual abuse stops;
the effects of abuse in childhood can continue into adulthood. The
recovery process for adult survivors of abuse is unique to each individ-
ual. For some, the effects of abuse may be less pronounced, while for
others they may be more pervasive. The effects vary according to a
number of circumstances, most of which have nothing to do with the
victim. They include: the duration and frequency of the abuse, the type
of abuse, the age of the victim when the abuse occurred, the relation-
ship of the abuser to the victim and the response to the incident once
it was reported or disclosed.

There are several common physical symptoms that both male and
female survivors may experience as adults. They include sleep distur-
bances, nightmares, fear of public spaces, anxiety, and other fears.*!
Adults with a history of childhood abuse may also develop physical
conditions such as heart disease, cancer, chronic bronchitis and
emphysema. These conditions may be attributable to, or made worse
by, the prior experience of abuse.*? In addition to these physical condi-
tions, survivors may experience feelings of shame, isolation and low
self-esteem. These emotions may trigger blackouts and flashbacks as
events in their adult lives cue memories of childhood abuse. Some adult
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survivors find it difficult to cope with the emotional and psychological
conditions that result from childhood victimisation.*?

The relationship between gender and the effects of childhood abuse
during adulthood is complex. There is some evidence to suggest that
childhood abuse affects male and female adult survivors differently.
Women may be more likely to internalise the effects of their abuse,**
while men may be more likely to externalise it by venting their anger
verbally and physically.

While gender differences deserve further study, this key point should
not be lost: the effects of child abuse do not end when the abuse stops.
Abuse during childhood — whether it occurs in an institution or not —
can have long-lasting detrimental effects on adult survivors. Not
only can it prevent them from living productive lives and reaching
their potential as adults, it is also sometimes associated with their
engaging in violent behaviour, including sexual abuse, themselves.*®
Understanding the childhood experiences and current needs of adult
survivors of institutional abuse is important not only to do justice to the
survivors, but also to end the cycle of abuse.
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C. Residential Schools for Aboriginal Children

1. A Brief Historical Background

Although abuse of any kind in any type of institution is extremely
damaging and should never be tolerated, the stories of abuse suffered
by Aboriginal children who attended residential schools are especially
poignant. What distinguishes residential schools for Aboriginal chil-
dren is that they were part of a policy of assimilation that was sustained
for many decades: the residential school experience influenced the lives
of several generations of people. To focus only on the harm done to
individual survivors is, therefore, to ignore the damage done to fami-
lies, communities and Aboriginal peoples generally — all of whom are
also, in this context, survivors.

A complete explanation of the forces that created and shaped the res-
idential school system would require an exhaustive study comprising
substantial empirical and archival research. Like the Royal Commission
on Aboriginal Peoples, the Law Commission believes that such a
sociological and historical study should be undertaken. But even in the
absence of comprehensive research, enough is known about the effects
of the residential school system to understand its social and historical
significance. In responding to the questions directed to it by the
Minister of Justice, the Law Commission takes this existing knowledge
as a key element in its assessment of the different approaches for
responding to the abuse suffered by Aboriginal children in institutions.

The importance of a holistic approach to redress and healing for
Aboriginal survivors and their communities is a direct consequence of
the policies and practices that lay behind the residential school system.
For it was these policies and practices that disrupted children’s lives and
tore so many communities apart. Consequently, this section begins by
sketching the social history of residential schools. It then considers the
ways in which the residential school system adversely affected the lives
of individuals and the stability of communities, drawing upon specific
examples as illustrations.
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The Commission’s review of the growing body of information on res-
idential schools for Aboriginal children has led it to three conclusions.
First, racial attitudes about the backwardness and inferiority of
Aboriginal peoples fuelled the maltreatment and abuse experienced by
children at residential schools. Sadly, these attitudes have not been
entirely overcome. Second, the affronts to the collective dignity, self-
respect and identity of Aboriginal peoples that occurred in residential
schools are closely linked to the nature and scope of the redress individ-
uals and communities now seek. Third, there remains today a significant
need for public education. All Canadians must be offered the opportu-
nity to understand the destructive influence of the residential school
system and to appreciate why the federal government is morally obliged
to take significant steps to help survivors and their communities.

a. Chronology of the residential school system

Much has already been written about the system of residential schools
for Aboriginal children. The following few pages offer a chronology of
key events, compiled from a variety of sources, that outline the evolu-
tion of that system.! The aim is to show the pervasiveness of the idea of
residential schools over time, and to trace the way in which the chang-
ing government policies with regard to such schools shaped their design
and operation.

The history of residential schools in Canada begins shortly after
European colonisation.? From the outset, the educational and mission-
ary vocations of residential schools were closely intertwined. In 1620,
the Récollets, an order of Franciscans, established the first known board-
ing school for Aboriginal children in New France. The school closed in
1629 when the friars left the colony. Following the cession of New
France to England 150 years later, various Protestant denominations
began to establish residential schools. In 1787, for example, the New
England Company, a non-sectarian Protestant missionary organisation,
established boarding schools or “Indian colleges” for “Native children”
in British North America. The schools were set up in New Brunswick,
and included a farm apprenticeship system.
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In the early 19" century, officials in Upper Canada embarked upon
the establishment of a residential school system. In 1820, the Governor
of Upper Canada submitted a proposal to the Colonial Office “for
ameliorating the condition of the Indians in the neighbourhood of our
settlements” .

By 1844, the Bagot Commission of the United Province of Canada,
which was set up to examine Aboriginal education, recommended
training students in

‘as many manual labour or Industrial schools’ as possible.... In such

schools ... isolated ‘from the influence of their parents’ pupils would

‘imperceptibly acquire the manners, habits and customs of civilized life.’*

The Commission also recommended the continuation of common
schools on reserves, such as the Mohawk Institute that had been estab-
lished in 1829 by The New England Company. The Superintendent of
Education for Upper Canada, the Reverend Egerton Ryerson, reported
that the objectives of the manual labour schools for Aboriginal children
were

‘to give a plain English education adapted to the working farmer and

mechanic,” and ... that the ‘animating and controlling spirit of each

industrial school establishment should ... be a religious one.”

These schools were planned on the “half-day system”, whereby students
would spend one half of their day in the classroom and the other half-
day learning skills for living in the Euro-Canadian economy.

At the time of Confederation in 1867, the British North America Act
made “Indians, and Lands reserved for the Indians” a federal responsi-
bility in the new Dominion of Canada.® For the next few decades, the
Government of Canada embarked on treaty-making processes with
Aboriginals in the West. Aboriginal peoples wanted assurances that the
treaties would include measures, such as the provision of adequate
schooling, to assist them in making the transition from a hunting econ-
omy to a farming economy. In 1876, the Indian Act made all Aboriginal
people wards of the federal government.” Shortly thereafter, following
a report from Nicholas Davin, a Member of Parliament from Regina,
Saskatchewan, the government embarked upon a program of creating
church-run, off-reserve, industrial boarding schools.
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Although a handful of residential schools already existed in Ontario
at the time, Davin’s report may be credited with fuelling the rapid
growth of industrial and boarding schools.

By the turn of the century, some 18 industrial schools and 36 board-
ing schools for Aboriginal children were in operation. While Métis and
non-status Indians had been admitted to these schools until the mid-
1890s, thereafter the official policy was to admit only status Indians.
Per capita funding for industrial schools was introduced in 1892, with
the result that many schools used student labour to help offset costs.
In 1911, the federal government established formal contracts with the
churches that clearly outlined their responsibilities in operating
the boarding schools. That year, the government decided to end the
industrial school program.’ There were then 54 boarding schools
and 20 industrial schools in operation with enrolments of 2,229 and
1,612 students respectively. In addition, the Department of Indian
Affairs was responsible for 241 day schools that served 6,784 students.'®
Shortly after, the Department of Indian Affairs — which had previously
avoided making school attendance compulsory for Aboriginal children
—concluded that the system of voluntary recruitment was not effective.
The Indian Act was amended to make attendance compulsory for every
child between the ages of seven and fifteen. Sixteen industrial and
55 boarding schools were operating across Canada, except in the
Maritimes and Quebec; 5,347 Aboriginal children resided in these schools.

The number of residential schools reached its peak in 1931. At that
time there were 80 schools: one in Nova Scotia, 13 in Ontario,
10 in Manitoba, 14 in Saskatchewan, 20 in Alberta, 16 in British
Columbia, four in the Northwest Territories, and two in the Yukon. In
addition, two schools were then being planned in Quebec. During
the 1940s, various reports recommended that the system of segregated,
residential education for Aboriginal children should be replaced by
integrating Aboriginal children into provincial day schools. In 1951,
the federal government began what became a four-decade long
process of shutting down residential schools for Aboriginal children.
The Indian Act was again amended to enable Aboriginal children to
attend provincial schools.!!
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In 1969, the federal government formally ended its partnership with
the churches in Aboriginal education, allowing it to accelerate the rate
of residential school closures. Sixty per cent of Aboriginal students were
then enrolled in provincial day schools, but fifty-two residential schools
still remained in operation. The following year, control of the Blue
Quills residential school, near Saint Paul, Alberta, was turned over to the
Blue Quills Native Education Council, the first school in Canada to be
officially administered by Aboriginal people. In 1973, the federal
government agreed to shift control of the administration of Aboriginal
education programs to band councils or their delegated education
authorities. The last government-funded residential school for
Aboriginal children was closed in 1986.12

b. Official policy governing the residential school system

The preceding chronology of the development of residential schools
reveals that for over 350 years, the operation of these schools was part
of official government policy. In particular, from the mid-1800s until
the 1970s, these policies were a central component of the educational
system for Aboriginal children. According to the Assembly of First
Nations, '3 the policy of the federal government on educating Aboriginal
children evolved through four stages:

1840s — 1910: Assimilation

Teach Indian children the skills needed to participate as labourers in
the mainstream Euro-Canadian economy, so that they would become
“amalgamated with the white population” and “self-supporting
members” of society.

1911 - 1951: Segregation

Teach Aboriginal children, separated from their communities, about the
civilised ways of white society, so that they would return to their own
communities as “good Indians”.
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1951 - 1970: Integration

Educate Aboriginal children in the same schools as other Canadian chil-
dren, since this approach offered “the best hope of giving the Indians
[and other Aboriginal People] an equal chance with other Canadian
citizens to improve their lot and to become fully self-respecting”.!4

1971 - present: Self-determination
As part of the movement toward Aboriginal self-government,
Aboriginal peoples assume control over the education of their children.

Social and legislative judgements about race, class, gender and abil-
ity made some children more likely to be institutionalised, and more
vulnerable to abuse within institutions, than others. Those same factors
of vulnerability were frequently compounded in the case of Aboriginal
children. In addition, Aboriginal children were the only children in
Canadian history who, over an extended period of time, were statuto-
rily designated to live in institutions primarily because of their race.
Large numbers of school-aged Aboriginal children, at times up to one-
third of them, were sent to residential schools. In some communities,
this institutionalisation continued for decades, and affected many
generations.

For these reasons — the racial attitudes underpinning residential
schools, their mission to re-socialise children, the large number of
schools and the lengthy period they were in operation — the Law
Commission believes that the impact of the abuse suffered by
individual Aboriginal children can only be totally understood when it
is placed within its larger social context: families and communities have
been profoundly harmed. Nor is it enough to look at possible redresses
as if it were only necessary to redress physical and sexual abuse,
although that is a priority. Developing an understanding of the link
between the degradation and disconnection caused by physical and
sexual abuse and the context within which it took place requires
approaches that also address emotional, psychological and spiritual
harm. In other words, the adequacy of any redress mechanism must be
evaluated according to how well it addresses the full range of harms
experienced by individuals, families and communities.
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2. The Experience of Residential Schools

What Aboriginal children experienced in residential schools, and
what Aboriginal families and communities experienced because their
children went to these schools, are widely known. These experiences
have, however, not yet been comprehensively and systematically
documented. Aboriginal communities, church-sponsored conferences,
the Royal Commission on Aboriginal Peoples, public inquiries into the
over-involvement of Aboriginal people with the criminal justice system
and social scientists and historians have begun the process of recording
and evaluating the experience of residential schools.!

The Law Commission sees this documentation process as an impor-
tant complement to its own primary task. This process will provide
further confirmation of the Commission’s summary conclusions, about
the character of residential schools. It will, in turn, shed further light on
the needs for redress that Aboriginal people are expressing as well as
help to clarify why these needs must, and how they can, be addressed.

The Commission recognises the uniqueness of each child’s experi-
ence at a residential school. It also acknowledges that the impact the
schools had on each community is different. For these reasons, it
believes that the words of Aboriginal people themselves can best

describe their experiences with residential schools.

a. The experiences of children

In this Report, residential institutions for children have been described
as “total institutions”. This characterisation is especially apt in the case
of residential schools for Aboriginal children. Here is how one text
describes these schools:

Regardless of shifts in naming — industrial, boarding or residential — all
residential schools were “total institutions”. The residential school was a
place where a large number of people lived and worked together cut off
from both the wider First Nation and mainstream societies. In contrast
to “day schools” where children came and went on a daily basis, resi-
dential school separated children from their families and communities

for extended periods of time, in some instances for years.
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Further evidence of residential schools as total institutions is attested to
by the fact that they were places within which all activities of the chil-
dren - eating, sleeping, playing, working, speaking — were subject to set
time tables and to regulations determined by staff comprised of supervi-
sors and teachers who, for the most part, belonged to a variety of
Christian denominations. Residential schools, in a way not unlike other
total institutions such as penitentiaries, were places where two distinct
groups of people lived and worked - children and adult staff — and where
one group (the staff), had the power to determine on a daily basis, the
conduct of behaviour for the second group, the First Nations children.!®

A number of features distinguish the experience of Aboriginal
children in residential schools from the experience of other institu-
tionalised children. Many officials well understood that the residential
school system was intended to undermine a culture. It was one
component in a loosely integrated set of statutes and programs
aimed at controlling and reorienting Aboriginal behaviour. The aim
of the general policy adopted by the federal government was to
elevate Aboriginal people from a ‘savage’ state to a state of self-reliant
‘civilisation’. In 1920, Duncan Campbell Scott, Deputy Superintendent-
General of the Department of Indian Affairs, expressed this policy as
one of forced assimilation:

I want to get rid of the Indian problem. I do not think as a matter of fact,

that this country ought to continuously protect a class of people who are

able to stand alone.... Our object is to continue until there is not a sin-
gle Indian in Canada that has not been absorbed into the body politic

and there is no Indian question, and no Indian Department.!”

A particularly odious feature of the residential school system was that
it was deliberately aimed at children, the most vulnerable and least pow-
erful members of society. The link between children’s education and
assimilation was clearly stated during the establishment of the school
system. In a letter to the Prime Minister written in 1887, Lawrence
Vankoughnet, Deputy Superintendent-General of the Department of
Indian Affairs, proclaimed:

Give me the children and you may have the parents, or words to that

effect, were uttered by a zealous divine in his anxiety to add to the num-

ber of whom his Church called her children. And the principle laid down
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by that astute reasoner is an excellent one on which to act in working
out that most difficult problem - the intellectual emancipation of the
Indian, and its natural sequel, his elevation to a status equal to that of
his white brother. This can only be done through education.... Only by
a persistent continuance in a thoroughly systematic course of educating
(using the word in its fullest and most practical sense) the children, will

the final hoped and long striven for result be attained....!8

Church officials who ran residential schools recognised that the
school system had a larger role to play than just educating students. The
following statement in the late 19t century by the Reverend Alexander
Sutherland, General Secretary of the Methodist Church of Canada, indi-
cates the degree to which the assimilationist policy was supported by
some religious orders.

Experience convinces us that the only way in which the Indians of the

country can be permanently elevated and thoroughly civilized is by

removing the children from the surroundings of Indian home life, and
keeping them separated long enough to form those habits of order,
industry, and systematic effort, which they will never learn at home. [The
department should] fix the term of residency at five years for girls and
six for boys, and make attendance for this term compulsory. The return

of children to their houses, even temporarily, has a bad effect, while their

permanent removal after one or two years’ residence results in the loss

of all that they have gained.!®

Individual acts of physical and sexual abuse cannot be attributed to
the general government policy of assimilation. Nonetheless, the policy
did set the framework within which the schools operated. This frame-
work was used to denigrate and erase all aspects of Aboriginal heritage
and justify a number of harmful practices that were undertaken in the
name of instilling non-Aboriginal values in Aboriginal children.

Upon entering a residential school, children were stripped of their
personal belongings and artefacts of their culture. Their hair was cut
(a seriously demeaning act for many Aboriginal people), their clothes
were taken away and replaced with those from the institution, and they
were separated from other family members. To facilitate cultural assim-
ilation, Aboriginal students were generally forbidden to speak their
languages or practice their cultural traditions. While there is some
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It is not too late for the government of Canada to do the right thing
where residential school abuse is concerned. It should drop its
legalistic case-by-case technique, which simply re-abuses Aboriginal
people, and take immediate and large-scale steps, after consultation
with the national Aboriginal groups, to provide appropriate redress

for these many generations of destructive racism.

Marilyn Buffalo, President, Native Women'’s Association of Canada

My kids are being hurt by my recycling all this stuff now. | had it

blocked out of my mind for 29-30 years. | take it out on my wife.

Quoted in The Vision to Reconcile: Process Report on the Helpline Reconciliation
Model Agreement by Doug Roche and Ben Hoffman, at p.21

| see a lot of money, big money, going into process machine. When

do we get our needs addressed?

Quoted in The Vision to Reconcile: Process Report on the Helpline Reconciliation
Model Agreement by Doug Roche and Ben Hoffman, at p.22
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debate regarding the extent to which individual schools permitted the
use of native languages,?® there is little doubt that the overall effect of
this policy was to engender a sense of cultural and spiritual alienation
among the children.

In any situation, an imposed prohibition against children speaking
their mother tongue can be destructive to their sense of identity. Such
a prohibition is particularly damaging, however, in oral cultures.
Language is the basic medium through which culture is expressed. It
helps create and sustain a world view. Removing children from their
families, preventing them from speaking their mother tongue and
denying them occasions to express their culture through language
and associated rituals is a powerful attack on the personal and cultural
identity of members of an Aboriginal community.

... [P]eople in the circle recognised the importance of being able to speak

one’s language as a way of expressing and having access to one’s

Aboriginal identity. People spoke of their feelings of great hurt and loss

because they felt their rites of passage were incomplete without their lan-

guage. For example, one man told the group that in his nation it is the
role of the eldest son to speak at the burial of a parent. This man was
noticeably sombre and his voice barely audible as he told the group how

he experienced great shame when, at his father’s funeral, he could not

fulfil this role because he could not speak his language well enough.?!

The denial of language, and the cultural loss that ensued, typically led
to psychological disorientation and spiritual crises among Aboriginal
children. Many were left unable to assume responsible positions as
mothers, fathers and community members — a persisting legacy.
Chronic underfunding and official indifference, common themes
that ran through the investigations into residential schools in the 1940s
and 1950s, meant that Aboriginal children were usually placed in insti-
tutions with substandard living conditions. Some children who had
been used to a varied diet of fish, waterfowl or other game were often
given food that was seen as unappetising and bland (“mush” for exam-
ple), or worse, a diet seriously deficient for sustaining a growing body.
Several studies conducted by health practitioners during the 1940s and
1950s confirmed children’s accounts of substandard and rotten food
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and unsanitary food preparation practices.?? In many cases, children
were simply malnourished. According to one report:
The Children were lean and anaemic and T.B. glands were running in
many cases. Energy was at its lowest ebb. Five minutes leap frog was the
most I could get out of the boys at once. In examining the Bill of Fare
I found that here lay a great deal of the trouble in the health and welfare

of the children. They were not getting enough to eat....?3

The quality and quantity of the food was not the only health issue at
residential schools. As early as 1897, reports from medical officers noted
unsanitary conditions, poor ventilation, improper clothing, unsafe
drinking water and crowded living quarters. These conditions exacer-
bated the tuberculosis epidemic that cut though the Aboriginal
population during the first half of this century, and made Aboriginal chil-
dren particularly susceptible to influenza and other infectious diseases.

Underfunding of residential schools also meant that children were
needed as labourers. The half-day system of work and study was in effect
until the 1950s. Children tended crops and livestock, cleaned, did laun-
dry and mending, and engaged in carpentry and blacksmithing. As a
result, many students received an education that was not even remotely
like the one given to their non-Aboriginal contemporaries. Some
received even less than half-a-day’s instruction. One former student
recalls her experience as follows:

The other thing I think I was denied was school. They put me in the

kitchen all the time. I would go six weeks without seeing a classroom, I

would be in the kitchen. I spent a lot of time in the kitchen [laundry and

sewing]. And ... when the exam came I didn’t know what was going on.

I didn’t do very good and I told the sister I didn’t learn it because I

didn’t go to school for six weeks and she’d say,” Don’t worry about it,

we'll fix it.” 24

Frequently, the farm produce resulting from students’ labour in
dairies, gardens and hatcheries and in tending livestock was sold to
the general public rather than being consumed by the children at the
school.? There is little evidence that this work experience was designed
to teach modern agricultural skills to the students or that the revenues
generated were regularly funnelled back to the residential school.
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Underfunding also had an impact on the staff at residential schools.
The schools were frequently short-staffed and the working conditions
were less than adequate. This situation contributed to a climate of indif-
ference and neglect. Churches often had difficulty recruiting qualified
teachers because of low pay, remote locations, a lack of teaching equip-
ment, inhospitable living conditions and few opportunities for
professional development. Staff turnover was a constant problem. Lack
of resources also made it difficult for school administrators to attract
professionals such as dietitians, cooks and nurses or qualified
groundskeepers and maintenance personnel. One historian described
how these working conditions affected the lives of children:

Working conditions for staff which destroyed their morale and drove
them to opposition and resignation and the failure of Principals, whether
it was due to incompetence or to overwhelming odds, could in no
way benefit the children. Nor could the fact that the schools were not
peaceful, rewarding places to work, not havens of civilisation. Rather,
they were sites of struggle against poverty, the result of underfunding,
and, of course, against cultural difference and, therefore, against the
children themselves.2¢

The pool of often under-qualified applicants for positions contained
some who were abusers and who saw residential schools as places where
they could more readily abuse children. Earlier in this century, many
screening processes now in place to safeguard children - police record
reviews, for example — were not available to school administrators.

The institutional form of the residential school, its avowed aims, and
some of the staff it attracted, together generated a climate in which
many children did not flourish. However dedicated most of those who
managed individual schools may have been, and however noble the
motives of the sponsoring organisations, a flawed governmental policy,
poorly funded and administered, led to an educational experience that
did not well serve many Aboriginal children, and that exposed some to

terrible acts of physical and sexual abuse.

Part I - Issues

9

70\

63



64

b. The experience of families and communities

Denial of access to family and culture and other forms of emotional
abuse, including, for some students, physical and sexual assaults, char-
acterised the experience of Aboriginal children at residential schools.
The effects on their mental and physical health were both immediate
and long-lasting. Even today, many former residents are still coming to
terms with their childhood experiences. But any assessment of the
impact of residential schools would be incomplete if it did not examine
how they affected the lives of families and the functioning of commu-
nities. A long-term program aimed at re-socialisation, even if not
ultimately successful, will produce reactions and responses that, over
time, can have a negative socio-cultural impact.

In Aboriginal cultures, the family is a focal point for the transmission
of spiritual values from one generation to the next. The organisation of
communities along kinship lines reinforces those responsibilities of
each member that serve to connect the individual to the larger group.
An oral tradition grounded in the transmission of stories and fables rein-
forces this social bond. Grandparents play a key role in teaching
children their place within the community. A former student described
his life before entering residential school as follows:

If I did something wrong, my grandfather would tell me a long story, and

I would figure out for myself its meaning and what it told me about what

I had done.... [My grandmother] was always teaching. She’d cook won-

derful things and tell me why it was so important to have respect for

everything on earth that feeds us.?’

The residential school system undercut and devalued this type of
educational experience. The teaching of basic subjects such as reading,
writing and arithmetic is an important contribution that residential
schools made to Aboriginal children. But when situated in an educa-
tional context that also devalues traditional knowledge, and when
provided in a physical setting where children are separated from their
parents, siblings and extended family, this knowledge creates deep con-
flicts for many students. Their formal education should have
complemented and reinforced the learning first encountered at home
within the family. Instead, it weakened or severed the relationships
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among family members and the kinship organisation of many
Aboriginal communities.

By removing students from their families, the residential school
system also disrupted the transmission of cultural values and practices.
Residential school students were less able to learn these values and
practices from their elders than those who attended day schools.
Whatever they did learn prior to going off to residential school or dur-
ing the summer months at home, they were forbidden to practice while
at school. The demands of child rearing and the abilities needed to be
effective parents are learned at home and in the community. Residential
institutions of any kind - boarding schools, orphanages, training
schools — remove children from this source of learning. By definition,
students at residential schools were deprived of the chance to live as a
family and to learn the skills of effective parenting within their culture.

Without the tangible aspects of their culture — their languages,
customary clothing, cultural traditions, religion, traditional meals —
many Aboriginal children lost touch with their traditional world view.
Students were often made to feel ashamed of their cultural heritage.
Many former students recall that, upon leaving residential school, they
had little knowledge of what it meant to be Aboriginal. Over time, this
loss of culture and connection came to devastate many Aboriginal
communities. Without the support of an internalised culture, the capac-
ity for social cooperation, governance and mutual aid is severely
diminished. This diminished capacity is reflected in a number of social
problems experienced by Aboriginal communities today — substance
abuse, violence and crime, domestic abuse, family breakdown — as has
been documented by the Royal Commission on Aboriginal Peoples.?

Not every community whose children attended a residential school
has experienced these problems acutely, and some communities whose
children only attended day schools experienced them nonetheless. But
the general pattern is apparent. Because childhood experiences deeply
influence later behaviour, many students who had a negative experi-
ence at a residential school have suffered problems in their adult lives.
In turn, their own personal problems have often created problems for
their families and communities.
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Persons who attended these schools continue to struggle with their iden-
tity after years of being taught to hate themselves and their culture. The
residential school led to a disruption in the transference of parenting
skills from one generation to the next. Without these skills, many sur-
vivors had had difficulties in raising their own children. In residential
schools they learned that adults often exert power and control through
abuse. The lessons learned in childhood are often repeated in adulthood
with the result that many survivors of the residential school system often
inflict abuse on their own children. These children in turn use the same

tools on their own children.??

The large number of Aboriginal people currently in prison — another
form of non-community based institutional life —is a concrete reminder
of how negative childhood experiences can have an impact that
reaches beyond the individual and spills over, in the form of anti-social
behaviour, into the individual’s own family and community.

3. The Legacy of Residential Schools

The effect of residential schools on Aboriginal families and communi-
ties has been so pervasive that some believe the school system could
only have been part of a larger campaign of genocide.?** They contend
that the actions of the federal government and the churches that ran
the residential schools violated Article II(c) of the Convention on
Genocide. That Article defines genocide as acts committed with the
intent to destroy a national, ethical, racial or religious group by such
means as: “Deliberately inflicting upon the group conditions of life cal-
culated to bring about its physical destruction in whole or in part”.3!

The 1997 Royal Commission on Aboriginal Peoples was clear and
unequivocal in its conclusions regarding the residential school system.
In commenting on the response of the federal government to the legal
issues concerning abuse, the Royal Commission stated that the gov-
ernment’s focus was on individual acts and that “there was no
consideration that the system itself constituted a ‘crime’”.32 It also
underlined that acknowledging the full extent of the harms of the past
is critical to building a better relationship between Aboriginal and
non-Aboriginal communities:
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The government has refused to apologize or to institute a special public
inquiry and instead wishes to concentrate on the ‘now’ of the problem,
the ‘savage’ sick and in need of psychological salvation. This is an
attempt to efface the ‘then’, the history of the system, which, if it were
considered, would inevitably turn the light of inquiry back onto the
source of that contagion — on the ‘civilized’ — on Canadian society and
Christian evangelism and on the racist policies of its institutional expres-
sions in church, government and bureaucracy. Those are the sites that
produced the residential school system. In thought and deed this system
was an act of profound cruelty, rooted in non-Aboriginal pride and intol-
erance and in the certitude and insularity of purported cultural
superiority.3?

The task of the Law Commission in this Reference is to investigate
and evaluate processes of redress for those who suffered physical and
sexual abuse in government-run or sponsored institutions when they
were children. Residential schools for Aboriginal children were among
these institutions. The Commission believes that it is fundamentally
important to redress the harms that were visited upon residential school
students by this abuse. It also believes that the residential school system
itself produced harm for these former students, and that this harm has
flowed outwards to their family members and the communities in
which they live. This is one of the enduring legacies of the residential
school system. Whatever approaches to redress are imagined, therefore,
they must have the capacity to deal appropriately with this broader

range of harms and this broader range of persons suffering these harms.
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R. Claes & D. Clifton (SAGE), Needs and Expectations for Redress of Victims of
Abuse at Residential Schools (Ottawa: Law Commission of Canada, October 1998)
at 22. Available in hard copy from the Law Commission of Canada and online:

<http://www.lcc.gc.ca>.
Looking Forward, Looking Back, supra note 1 at 376-382, CD-ROM at records 196-215.
Milloy, supra note 1 at record 93826 [footnote 1408].

See Chrisjohn & Young, supra note 17; A. Grant, No End of Grief: Indian
Residential Schools in Canada (Winnipeg: Pemmican Publishing, 1996).
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Article II (c) of the Convention on the Prevention and Punishment of the Crime of
Genocide (GA Res. 260A(111) (9 December 1948): “In the present Convention,
genocide means any of the following acts committed with intent to destroy,
in whole or in part, a national, ethnic, racial or religious group, as such: ....
(c) Deliberately inflicting on the group conditions of life calculated to bring

about its physical destruction in whole or in part...”.
Looking Forward, Looking Back, supra note 1 at record 1925.

Looking Forward, Looking Back, ibid. at record 1926. Since the Royal Commission
Report from which this quotation is taken was issued, the federal government
has issued its Statement of Reconciliation. See “Statement of Reconciliation”
included in an Address by the Honourable Jane Stewart, Minister of Indian
Affairs and Northern Development on the occasion of the unveiling of Gathering
Strength — Canada’s Aboriginal Action Plan (Ottawa: Department of Indian Affairs
and Northern Development, 7 January 1998), online: <http://www.inac.gc.ca/
info/speeches/jan98/action.html> (date accessed: 16 November 1999).
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D. Needs Identified

From the outset, the Law Commission decided that its report should
acknowledge the perspectives of those adults who suffered physical and
sexual abuse as children. It resolved to keep the interests of survivors
foremost for three reasons. First, the needs of survivors are the neces-
sary starting point for assessing the adequacy of redress. After all, it is
they who have suffered harm and they who are best able to articulate
that harm. Second, of all the parties involved in allegations of institu-
tional child abuse, survivors have by far the weakest voice. They often
lack the resources, the organisation and the expertise to make their case
strongly and convincingly. Third, too often the needs of survivors have
been seen as incidental to other concerns, such as punishing perpetra-
tors. By focussing on survivors, the Commission hopes to change the
way responses to abuse are developed and assessed.

1. Values

This attention to the perspective of survivors has enabled the
Commission to identify two overarching values that are reflected in
the way survivors themselves have expressed their needs. A primary
value is to respect and engage survivors. This might seem self-evident.
In practice it is difficult to put this value into practice. In the desire to
help, there is a temptation to tell people what is best for them, ignor-
ing or overriding their own wishes and needs. Professionals are
particularly susceptible to such behaviour. For example, lawyers may
be convinced they know what is best for their clients and may weight
their advice accordingly. Other professionals may seek to counsel or
provide therapy to survivors on the same basis. Still others may feel the
need to offer both legal and therapeutic advice although they lack
the appropriate qualifications and experience.

The second value is to ensure that survivors have the information
and support to express the needs they feel and to make considered
choices about how they wish to deal with those needs. Again, this
might seem self-evident. But again, in practice, it is easier said than
done. Both legal and therapeutic professionals already approach
issues through the lens of their professional training. Survivors need
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comprehensive information from disinterested parties in order to
understand and assess the professional advice being presented. This dis-
interested information must be followed by support from professionals
and from those who have themselves experienced abuse.

Many survivors are at their most vulnerable when they are discussing
the abuse they suffered as children. They are particularly susceptible to
manipulation and exploitation when seeking advice as to their options.
This is why the Commission emphasises the two values that it feels
should govern all dealings with those who have experienced child abuse.

a. Respect and engagement

Children who live in an institutional setting generally feel powerless
and unable to exert any influence over the most important aspects of
their lives. When a child’s physical and emotional integrity is respected,
an institution can indeed be a place of learning, a haven and a
home. However, when a child faces abuse in an institution, the sense
of powerlessness and isolation inherent in any instance of child
abuse is heightened by the child’s limited access to help from outside
the institution.

This experience of profound powerlessness is what makes it so impor-
tant to fully engage former residents of institutions for children in any
process aimed at overcoming the consequences of abuse they have
suffered. The involvement may be as simple as having the chance to
exercise real choice about what redress options to pursue, and about
strategic decisions — for example, concerning the conduct of litigation.
Imposing “solutions” on survivors without consulting them as to their
needs or taking account of those needs can be as offensive as refusing
to offer redress altogether. In such cases, once again, others who have
more power are making important decisions affecting their lives.

Engaging survivors as much as possible in any approach to redress is
a clear way to demonstrate respect for them. It is a public acknowl-
edgement that they know what is needed in order to undo the harm
done to them. Engagement may also mean full consultation on the
design and implementation of any programs of redress directed to

particular groups of survivors.
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b. Information and support

Another aspect of asserting control over one’s life is having options, and
the information necessary to choose among them. Those who experi-
enced abuse in institutions do not often have many options for redress.
Their choices may be limited by financial considerations — not being
able to afford a civil action, for example. They may also be limited by
time — having to choose whether to join in a compensation program
by a cut-off date, which may have passed by the time they hear
about it.

Even if there is only one redress process still open to them, it is impor-
tant that survivors have enough information to enable them to
understand the process available and to make decisions they feel are
best about how to proceed. For example, they may want to understand
what a criminal trial is like before voluntarily agreeing to appear as a
witness for the Crown. Knowledge is power, and too often survivors feel
they lack the knowledge necessary to make wise choices. The source of
the information is also important. Given that the harms were, for the
most part, inflicted by individuals in positions of authority, it is under-
standable that survivors often have difficulty trusting authority figures.
It is important that they are given the opportunity to also receive the
information necessary to make an informed decision from non-official
sources such as survivors’ groups.

Many survivors express a strong need for support during any process
of redress. Very often they feel disconnected from the environment
within which redress is sought. Testifying at a criminal trial can be stress-
ful and traumatic. The uncertainty of ongoing civil litigation can wear
on one’s capacity to function. Confronting daily an abusive past is a
reminder of just how disempowered one was and how disempowered
one may still feel. Meaningful support for individual survivors, families
and communities is, therefore, essential.
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2. Needs of Survivors

Each person who was abused as a child experienced it differently, coped
with it differently and suffered different consequences. The effects
of childhood abuse depend not only on the duration of the abuse,
but also on its nature, its intensity, the institutional context within
which it occurred, the particular psychological make-up of the child and
the subsequent support that child received, among other factors. It
follows that the needs of survivors are as unique and varied as are the
survivors themselves.

The types of needs set out in the pages that follow are neither a
prescription for every survivor nor a checklist for any particular group
of survivors. Rather, together they describe the primary areas of needs
identified by survivors in the course of the Commission’s research and
consultations. They are:

a. Establishing an historical record; remembrance
b. Acknowledgement

c. Apology

d. Accountability

e. Access to therapy or counselling

f. Access to education or training

g. Financial compensation

h. Prevention and public awareness

This list is not, of course, exhaustive. Moreover, not all of these eight
needs are priorities for all survivors. It is equally important to note that
most of these needs are felt not only by individuals but also by families
and communities. The Commission offers this list of very broad
categories of needs as a starting point only, and perhaps as a springboard
for imagining how these needs can be fulfilled in ways specifically
suited to certain individuals or groups. It also hopes that the list may
assist in identifying further needs of survivors.
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a.  Establishing an historical record; remembrance

When a problem begins in silence and denial, its resolution must
involve acknowledgement and publicity. But acknowledgement is
insufficient if there is no permanent public record of it. The maxim that
those who forget history are doomed to repeat it is all too relevant here.
Child abuse - particularly sexual abuse — is by its nature a secret
phenomenon. The secrecy is enhanced in an institutional setting,
because children have so few opportunities to disclose the harm to
people outside the institution. Thus, even forms of abuse that were
carried out openly within an institution are often not known or fully
understood on the outside. Survivors feel a strong need to ensure that
their experiences are not forgotten — not only the actual instances of
abuse, but also the failure of adults, in many cases, to protect them.

Many survivors wish to see some memorial created so that their expe-
riences, once acknowledged, will not be forgotten. Some envision a
memorial as a physical structure — a statue, a plaque, the preservation
of the building where they lived — that would serve as a concrete
reminder of what they endured, both individually and collectively.

Others, however, are strongly opposed to the idea of a physical
memorial. For them, the preservation of an institution or the erection
of a monument would serve as an unwelcome, even a harmful,
reminder of a painful past.

A memorial need not be a physical structure, however. It can serve
an active, educational role — a place where survivors could record their
experiences, or those of friends or family members no longer alive, to
ensure that future generations will know how they lived and what they
endured. Such a memorial would relieve survivors of the burden of
having to bear witness alone for the rest of their lives. In this sense, the
memorial would serve as a reminder and an ongoing caution.

Above all, any kind of memorial should be a testament to the chil-
dren of the institutions: those who disclosed what they went through
and those did who not; those who survived and those who died; those
who have healed and who help to heal others. Appropriate memorials
give survivors an assurance that history will not perpetuate denial.
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The following is a list of various kinds of memorials that have been
established, both in relation to abuse in institutions for children and
other tragic or historic situations. They are meant to illustrate the range
of approaches that can be taken to promote remembrance.

i.  Plaque named in honour of Charlie Wenjack
In 1966, twelve-year-old Charlie Wenjack ran away from a residential
school, bound for his home community. He collapsed and died of
hunger shortly thereafter. A theatre was named in his honour at Trent
University, in Peterborough, Ontario. Outside of the hall is a plaque
with the following inscription:

NAMED IN MEMORY OF CHARLIE WENJACK
An Ojibwa Indian attending residential school in Kenora, Ontario
separated from his home and family, he became lonely and ran
away. He died trying to walk the four hundred miles between
Kenora and the Martin Falls Reserve, his home in northwestern

Ontario.

Born 19" of January 1954 died 22 October 1966.

ii. Commemoration of the tuberculosis epidemic among the Inuit

In the 1950s, many Inuit children travelled south to receive treatment
for tuberculosis. These children ended up being permanently separated
from their parents. In 1990, a cairn was erected at St. Albert’s Aboriginal
Cemetery in Edmonton, Alberta to commemorate the Aboriginal and
Inuit children who died in Charles Camsell Indian Hospital between
1946 and 1966. The memorial lists the names, places of birth and dates
of death of 98 Inuit, Aboriginal and Métis patients. A movement is also
underway to establish a granite monument at Woodland Cemetery in
Hamilton, Ontario, to commemorate 33 Inuit patients who died in
that city. Citizens of The Pas, Manitoba, are seeking to mark, with
individual stones, the graves of patients who died at the Clearwater
Lake Sanatorium.

iii. The Survivor Monument project
This is a project dedicated to designing, developing and establishing a
bronze monument that acknowledges both the harm done by child
abuse and the victories won by survivors. Founded by a therapist and
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sculptor, Dr. Michael C. Irving, who works with survivors of child abuse,
the project includes public education campaigns and travelling
exhibitions that display artwork and poetry created by children. The
project is sponsored by the Canadian Centre for Abuse Awareness, a
registered charity.!

iv. Grosse Ile and the Trish Memorial National Historical Site

In the early 19 century, Grosse Ile, Quebec, was used as a quarantine
station for immigrant arrivals, as many were feared to, and did in fact
carry infectious diseases from mainland Europe. Devastated by the
Great Famine, large numbers of Irish people immigrated to Canada
between 1845 and 1849. Thousands died at sea, thousands were buried
at Grosse Tle, and thousands died in Quebec, Montreal and Kingston. In
1984, the federal government recognised the island as a National
Historic Site.

There are three memorials at the site. The first, the Celtic Cross, was
built in 1909. This monument honours the memory of the Irish immi-
grants who died in 1847-48. Its trilingual inscription (English, French
and Gaelic) tells the tale of the first Irish immigrants to Canada. The
second memorial is a monument honouring the physicians who sacri-
ficed their lives to help the immigrants. It too bears witness to the tragic
events of 1847. The third memorial is the Irish Cemetery, which holds
6,000 of the island’s over 7,000 burial plots.?

v.  Halifax Harbour Pier 21

In recognition of the immigrants who arrived in Canada between 1928
and 1971, Pier 21 on Nova Scotia’s Halifax Harbour has been designated
an historic site. A commemorative plaque was unveiled there on
August 17, 1999. The federal government (through the Atlantic
Canada Opportunities Agency), the province of Nova Scotia, and
the Halifax Regional Municipality have provided $4.5 million, with
a matching $4.5 million raised from the private sector, to preserve
this point of entry for thousands of immigrants and to develop an
interpretive centre.
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The Avoidance of Scandal

The [Archdiocesan] Commission is persuaded that the need to avoid
scandal has played a part in the thinking of senior Archdiocesan
administrators over the past generation or so. While such a policy
may not be always and everywhere inappropriate it can lead to
serious abuse. The original Greek word from which the English word

|II

“scandal” derives means something which causes people “to
stumble”. The traditional cultural and ecclesiastical concern for
avoiding the spread of scandal is based on the view that if people see
their leaders and those they admire doing evil things the tendency
will be “to stumble” either by direct imitation of those evil actions or
by being shocked into turning away from the good that may be

associated even with those who do evil.

This traditional view, however, which gives priority to preventing the
spread of scandal as a way to protect people and their children
against failing into evil, has two fundamental fallacies if
inappropriately employed. It is a further example of the kind of
patriarchal thinking that robs people of their own authority and their

right to judge for themselves.

The Report of the Archdiocesan Commission of Enquiry into the
Sexual Abuse of Children by Members of the Clergy, Volume One, at p.112
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vi.  National Film Board projects

The National Film Board has produced an “internment and exile” film
package. The films include Shepherd’s Pie and Sushi, the story of the
internment of Canadians of Japanese ancestry during World War Il and
Freedom Had a Price, the story of Ukrainian immigrants who suffered
from discriminatory and repressive measures at the outbreak of
World War I. The latter does so by means of archival footage, vintage
photographs, survivor testimonials and historical commentary.

vii. Shoah Visual History Foundation record of survivors

The mission of this foundation is to chronicle first-hand accounts of
Holocaust survivors and eyewitnesses. More than 50,000 unedited state-
ments have been taken, comprising over 100,000 hours of testimony.
The multimedia archive is to be used as an educational and research
tool, intended to be accessible to universities worldwide and through
travelling exhibits. In addition, it’s been designed with an eye to the
development of scholarly curricula, educational CD-ROMs and study
guides, as well as documentaries.?

viii.  FreeToBe’s
FreeToBe’s is the name of a website where survivors of abuse can
post their stories of hardship so that others can read and learn about
their experiences.*

ix.  Banff National Park
Parks Canada has installed interpretive panels at the Cave and Basin
National Historic Site in Banff National Park, in Alberta, to highlight the
contribution made to the park by Ukrainian internees who were forced
to do hard labour in national parks during World War 1.

x.  Museum of Afro-American History
The Museum of Afro-American History in Boston, Massachusetts, is a
not-for-profit institution dedicated to preserving, conserving and accu-
rately interpreting the contribution of African-Americans to the New
England area. It collects and exhibits significant artefacts, and main-
tains physical structures and sites that relate to the history of the
African-American. It has preserved the African Meeting House on
Beacon Hill, the oldest black church in the United States, built by
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free African-American artisans; the Abiel Smith School on Beacon Hill,
the first publicly funded grammar school for black children in the
country; and the Black Heritage Trail, a walking tour encompassing a
collection of historic sites relating to the life of the free African-
American community prior to the Civil War.®

xi.  Black Archives of Mid-America

The Black Archives, located in a firehouse in Kansas City, Missouri, is
a non-profit organisation that serves as an educational resource and
repository of African-American culture. It was created to collect and
preserve the history of African-Americans in the Midwest. Along
with sponsoring travelling exhibits, the organisation specialises in
presenting research and in a critical examination of the culture of
African-Americans, offering educational programs, research services
and special projects of interest to the public.”

b. Acknowledgement

One of the enduring harms of child abuse is that many who lived
through it do not feel they can freely tell others of their experiences.
They are afraid of the responses they might get: disbelief; blame; indif-
ference; irritation; and the advice that they should forget the past
and get on with their lives. Some recall the denial they faced and
even the punishment they received when they tried to complain about
abuse when it was happening; they also remember how these responses
accentuated their feeling of powerlessness and isolation, effectively
silencing them.

For these reasons, many survivors try hard to bury the past and move
on. They do not share this part of their lives with partners, parents, or
children. Often, they do not recognise the profound effect that abuse
in childhood has had on them for years after the abuse has ended. But
they must live daily with the harm they suffered and the silence that
surrounds its cause. A small number of survivors do simply accept the
past. They are able to talk about their experiences openly, and rebuild
their lives. Yet they too, express a need to have the abuse they endured
publicly acknowledged.
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Against this backdrop, it is not hard to understand why those who
experienced institutional child abuse want that abuse and the harms it
caused to be publicly acknowledged. What is acknowledgement? It is
naming the acts done and admitting that they were wrong. In effect,
those seeking acknowledgement are, above all, “asking the wrongdoers
to admit ... that they know they violated moral standards”.® To be
complete, an acknowledgement must have three other features. It
must be specific, not general, and forthright, not reticent; nothing less
than a detailed and candid description of persons, places and acts is
required. Second, it must demonstrate an understanding of the impact
of the harms done; acknowledgement requires recognition of the
consequences of the acts perpetrated. Third, it must also make clear
that those who experienced the abuse were in no way responsible
for it; acknowledgement means there can be no shifting of blame on
to survivors.

An acknowledgement can cover all kinds of abuse. It may come from
many sources. It can be directed to a specific person or to a more gen-
eral audience. It can be given by a specific person, as when a perpetrator
acknowledges to a former victim the wrongness of the physical or
sexual abuse committed. It can also be given on behalf of a group, as
when those responsible for an institution acknowledge what occurred
there. So, for example, Aboriginal peoples want a collective acknowl-
edgement that the residential school system was culturally abusive in
its very conception. A number of statements from governments and
churches do in fact contain such acknowledgements, often as part of
an apology.

The Minister of Indian Affairs and Northern Development made the
following observations in the federal government’s Statement of
Reconciliation:

Sadly, our history with respect to the treatment of Aboriginal people is

not something in which we can take pride. Attitudes of racial and

cultural superiority led to a suppression of Aboriginal culture and values.

As a country, we are burdened by past actions that resulted in weaken-

ing the identity of Aboriginal peoples, suppressing their languages and

cultures, and outlawing spiritual practices. We must recognise the

impact of these actions on the once self-sustaining nations that were
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disaggregated, disrupted, limited or even destroyed by the dispossession
of traditional territory, by the relocation of Aboriginal people, and by
some provisions of the Indian Act. We must acknowledge that the result
of these actions was the erosion of the political, economic and social
systems of Aboriginal people and nations.’

In addition, an apology of the Oblate Conference of Canada to the
First Nations of Canada included the following recognition:

We apologize for the part we played in the cultural, ethnic, linguistic, and
religious imperialism that was part of the mentality with which the peo-
ples of Europe first met the Aboriginal peoples and which consistently
has lurked behind the way the Native peoples of Canada have been
treated by civil governments and by the churches. We were, naively, part
of this mentality and were, in fact, often a key player in its implementa-
tion. We recognise that this mentality has, from the beginning, and
ever since, continually threatened the cultural, linguistic, and religious
traditions of the Native peoples.

We recognise that many of the problems that beset Native communities
today - high unemployment, alcoholism, family breakdown, domestic
violence, spiraling suicide rates, lack of healthy self-esteem — are not so
much the result of centuries of personal failure as they are the result of
centuries of systemic imperialism. Any people stripped of its traditions
as well as of its pride falls victim to precisely these social ills. For the part
that we played, however inadvertent and naive that participation might
have been, in the setting up and maintaining of a system that stripped
others of not only their lands but also of their cultural, linguistic, and

religious traditions we sincerely apologize.!°

A significant segment of the Deaf community also feels even today
that full acknowledgement has not been forthcoming. They believe that
their members have been (and are) subject to abuse because of the
assumptions the hearing community has made about what is best for
them. They classify being forced to vocalise rather than being
educated in American Sign Language (or Langue des signes québecoise)
as a form of education abuse. Similarly, they classify the staffing of
schools with teachers and dormitory personnel who cannot sign as a
form of abuse. For them, a first step is to acknowledge the harm caused
by these assumptions. These views were summarised in a report of
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discussions that members of the Deaf community had with the

Law Commission.

C.

Participants discussed how abuse of Deaf Children begins from the time
of diagnosis and affects information given to parents, access to ASL, and

access to education.

“And I'm just worried that they’re not teaching children in an

appropriate way.”
“The focus was on the oral skills, and I wanted to read.”

“We need to be really adamant that teachers are well qualified in the
language of the Deaf community, that they’re competent and fluent

in the language and instruction”.!!

Apology

Acknowledging a wrong may imply apology for that wrong, but it is

only one element of a meaningful apology. While not all survivors want

an apology, especially if it is offered in lieu of other forms of redress,

many identify receiving an apology as one of their highest priorities.

What survivors seek from an apology is not a mechanical “I'm sorry that

I hurt you” or “We're sorry that you suffered”. The elements

necessary for a meaningful apology have been described as follows:

Acknowledgement of the wrong done;

Accepting responsibility for the wrong that was done;
The expression of sincere regret or remorse;
Assurance that the wrong will not recur, and
Reparation through concrete measures.

An apology reminds the wrongdoer of community norms because

the apologiser admits to having violated them.

By retelling the wrong and seeking acceptance, the apologiser assumes a
position of vulnerability before not only the victims but also the larger
community of literal or figurative witnesses.... Equally important is the
adoption of a stance that grants power to the victims, power to accept,
refuse, or ignore the apology.!?
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Criticism is frequently levelled at the call for apologies. Some say one
cannot rewrite history by apologising for actions that, in their time,
were considered legitimate. This is often said, for example, in connec-
tion with the assimilationist policy behind residential schools for
Aboriginal children. Others say these wrongs occurred in the past, and
if we were to apologise and compensate for every historic wrong there
would be no end to the apologies and reparations.’® Finally, some
say that an apology is equivalent to an admission of legal liability and
therefore cannot be risked. These are spurious arguments.

First, the assertion that we should not apologise for conduct that was
acceptable at the time it occurred misconceives the character of the
wrongs committed. In most cases, the actions for which an apology is
being sought now are, and always have been, unambiguously wrong.
Violent physical assaults and sexual abuse were never acceptable in
institutions. Moreover, there is a difference between apologising for a
specific harm that is and always has been wrong, and apologising for
a policy that is now seen to have been misguided. The nature of the
apology for the second should in no way diminish the content and
the force of an apology for the first.

Second, apologies do not rewrite history — quite the contrary. They
aim to facilitate reconciliation and healing by honestly facing up to the
harms of the past. And while the harms may, in some cases, be histori-
cally distant, their effects are a fact of life that survivors and those
around them continue to live with daily. The sad truth is that, as a
society, we are living with the fallout from the abuse of children in
institutions: through the intergenerational effects of poor parenting or
domestic violence; the low educational levels and diminished life
skills of many survivors; and the disproportionate numbers of survivors
who spend time in correctional facilities. An apology is a step in the
healing process, and should be understood as a move towards a better
future, rather than as a fruitless hearkening back to an unhappy but
unchangeable past.

Third, whether or not an apology is an admission of liability depends
on the nature of the apology. Certainly, an apology could be entered as
evidence in a court proceeding. But the weight that it will be given
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depends on how specific it is with respect to particular acts of wrong-
doing.!* An apology is not, of itself, an admission of legal liability.

Where an apology is more than just a spontaneous utterance but is
meant to be an attempt, in good faith, to respond to the needs of the
recipient or recipients, those offering it should keep the following
factors in mind. The apology should, if at all possible, be based on first-
hand knowledge and involve an explicit naming of the harms suffered
by an individual or a group. It should be in the form that the person or
group desires (e.g., private, personalised, written, public). It should be
delivered by the person the recipients believe is the most appropriate
one to do so. A one-on-one apology may be most effective when it
comes from the actual perpetrator. An apology delivered in a represen-
tative capacity on behalf of an organisation or government is best
coming from the highest level. The higher the stature or authority of
the person apologising is, the greater the credibility of the apology.

Apologies must be delivered in a timely way, keeping in mind that
many survivors have been waiting many years, even decades, since the
wrongdoing took place. Years of denial are no excuse for not apologis-
ing. An apology can still be meaningful, even when years have elapsed.

Apologies must also be culturally sensitive and otherwise appropriate
to the person or group to whom they are addressed. So, for example,
where a Christian church delivers an apology to its own members,
references to Christian values and beliefs are entirely appropriate.
Where it addresses an apology to an Aboriginal community whose
members may not be predominantly Christian, references to values and
beliefs would more appropriately draw on native spirituality or other,
more universal references. In this situation, the apology must at the
same time express confession and contrition in a language that
commits the person or group apologising to a moral position within
their own framework of belief, while also committing them to a
moral position within the spiritual context of those who are receiving
the apology.

Finally, it is not up to the person delivering the apology to decide
what should be the appropriate reaction of the person to whom the
apology is offered. Survivors express the need for an apology; they alone
are able to determine if it is meaningful and if it will be accepted. A true

Part I - Issues

85



86

On another occasion, four or five boys walked three or four miles into
town along the railroad tracks. Critchley caught them about
midnight. He made them strip naked and run back to the home
without clothes or shoes in the headlights of Critchley’s truck. The
next day, Critchley came into L.K.’s cabin and told him it was his fault
they had ran away. When L.K. complained that the soles of his feet
were numb, Critchley grabbed his feet and placed them on the
woodstove. Mrs. Critchley later brought L.K. some spray for his feet

because they were burned so badly he was unable to walk on them.

C.A. v. Critchley Supreme Court of British Columbia, 1997

Critchley took the boy to Vancouver to do some Christmas shopping.
After visiting C.A.'s parents briefly, Critchley took the boy to the
Holiday Inn in Vancouver where he told the boy to represent himself
as Critchley’s son. When they got to their room, he told the boy that
unless he did everything he was told, Critchley would throw him out
the window and say that he had tried to escape. Critchley inflicted
oral and anal sex upon the boy repeatedly over three or four days.
Critchley told him that he loved him but that if C.A. told anyone, he
would kill the boy and Critchley would go to jail. On the way back,
about a mile from Arden Park, he made C.A. perform oral sex in the

truck. C.A. said after that, Critchley forced sex on him every day.

C.A. v. Critchley, Supreme Court of British Columbia, 1997
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apology comprises a complex set of elements that, together, can suc-
ceed in shifting the power between the parties, restoring the dignity of
the survivor, and opening the way to reconciliation.!®

d. Accountability

Acknowledgement and apology are important to survivors because they
affirm the truth of what survivors experienced as children in an insti-
tution. It is possible, however, to acknowledge that a specific harm was
done without identifying who actually committed the harm. The same
holds true with an apology. Acknowledgement and apology may be
sufficient for some who experienced abuse. Others need to see individ-
ual people held to account; this is true whether or not the perpetrator
of the abuse is still alive.

The desire for explicit accountability is not only directed at those
who actually inflicted the injuries and abuse. It extends to those (for
example, co-workers) who chose to protect the abuser or the institution,
rather than the children in their care. It extends to those (for example,
supervisors or heads of institutions) who did not investigate the
complaints of children in their care because they could not, or would
not believe them. And it extends to those (for example, boards of direc-
tors and government officials) who permitted institutions to operate
without adequate processes of internal oversight in place.

Accountability should not necessarily be seen as synonymous with
punishment or the imposition of liability. Some survivors may be satis-
fied just to see the record set straight and the perpetrators identified; at
a minimum, this would expose the disbelief and denial of those in
authority at the time the abuse took place. There is, in other words,
value in making findings of accountability, even if legal liability is not
attached to those findings. In fact, there are times when the law is
powerless to impose civil liability despite the acknowledgement of
personal responsibility; this happens, for example, when a claim for
damages is barred by a statute of limitations.

In certain circumstances it is worthwhile to cease the pursuit of pun-
ishment, simply in order to arrive at the truth. This may be necessary
or useful in cases where those who are potentially liable also hold most
of the detailed information required to establish accountability. The
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rationale for a number of truth and reconciliation commissions lies in
this realisation.'® Where the model of accountability without liability
is chosen, care must be taken to ensure that clear criteria are used to
establish accountability. This is because people falsely or unjustly linked
to child abuse will suffer the serious social stigma of those accusations,
even if they are never exposed to legal liability.

There is, of course, a strong desire on the part of many survivors to
see those who abused them brought to justice through a criminal
prosecution. A finding of criminal guilt is one of society’s most power-
ful mechanisms for holding people to account for their actions.
Moreover, some survivors believe that explicit punishment of abusers
is a necessary part of their own healing process. They therefore seek
direct input into the process of determining what punishment would
be appropriate for convicted abusers — for example, by submitting
victim impact statements.

Survivors also want to identify and hold accountable those who have
remained nameless and faceless. Who were the officials in the ministries
of child welfare or social services who were responsible for monitoring
the conditions in the training schools, schools for the Deaf or the blind,
residential schools and health care facilities? Who were the superiors in
the religious orders that moved Brothers or priests from place to place
but continued to allow them to work with children? In these cases, a
criminal prosecution may not be possible. But administrative hearings
and sanctions — both for public and religious officials — usually are,
and they too are explicit processes for holding those in authority
accountable for their negligence or willful blindness.

The need of survivors for accountability is more than just a desire for
revenge through the punishment of perpetrators. Indeed, revenge is a
motive mentioned by only a few survivors. Rather, they seek the
public denunciation of perpetrators and of the whole network of
people who made it possible for abusive situations to develop, and to
continue for several years or even decades.
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e.  Access to therapy or counselling

The trauma of child abuse often has profound consequences for
survivors. The nature and seriousness of these consequences depend on
many factors, including: the type of abuse; the age when it began; its
duration; the relationship of the perpetrator to the child; the age when
the abuse was disclosed; the reaction of others to the disclosure; etc.
Coming to understand the connections between one’s experience of
use as a child and one’s behaviour as an adult can be a lengthy and
complex process.

Survivors need help to make that journey, once they are ready to
embark on it. The help must come from a person or persons that they
trust. It could be a health care professional, or a traditional Aboriginal
healer. It could be a community worker, or even a survivor who has
gone through a similar experience. While professional qualifications
are important, they are not always the primary consideration. In a
submission to the Commission, members of the Deaf community
expressed this idea in the following way:

Maybe Deaf people don’t want to go through an interpreter, they’d rather

have one-on-one therapy with a therapist they feel comfortable with,

and who signs.

Deaf people often have more life experience and have the experience of
living as a Deaf person, and may not have a piece of paper to be credible

in the Hearing society’s eyes.

So we have to look at our own community. I guess, in other words,
we're the doctors, we're the professionals, we're the ones that know that

information.!”

The need for therapy or counselling has two dimensions: immediate
support and long-term support. Events sometimes thrust survivors
into a direct confrontation with their past for which they may not be
ready, as when a police investigator unexpectedly arrives at their
doorstep, or when they are called to testify at a criminal trial. In such

circumstances, survivors may need access to immediate and ongoing
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support to deal with the memories triggered by the investigation, by
a public inquiry, or by facing an abuser in court and being cross-
examined about the abuse. Support is necessary from the moment
survivors are drawn into an investigation or inquiry. It cannot await
the outcome of a judicial proceeding or the conclusion of negotiations
for a compensation package.

This support may consist of assistance in organising and running a
mutual aid group for those who attended a particular institution. It may
involve providing victim service coordinators to help those called on
to testify in criminal proceedings. What is important is that when
survivors are encouraged or compelled to disclose experiences of past
abuse, they must not be left on their own to deal with the personal
stresses that may develop after their participation.

In addition to these situational needs for therapy, survivors need
access to long-term therapy and counselling in order to work through
the emotional, psychological and other consequences of child abuse.
This need is not necessarily linked to or triggered by any legal proceed-
ing or redress program. It is simply part of the healing that survivors
require in order to overcome the harm caused by the abuse. Some may
require help in conquering addictions to alcohol and drugs before
they can even begin to tackle their emotional and psychological prob-
lems. Some may have become abusers themselves. These kinds of
problems are not easily resolved, nor are the behaviours that sustain
them easily changed.

No one can dictate when people should seek therapy and no one can
dictate when it must end. Individuals must have the time that they
require to heal. This is not to say that all survivors need or want
therapy. Some have been able to surmount the effects of abuse on their
own. Others wish to forget the past, and cannot, or will not speak of it.
But many need to understand their experiences and the impact of those
experiences on them, in order to achieve greater peace in their lives.
For them, therapy or counselling is likely to be a necessary part of the
healing process.
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f. Access to education or training

In certain cases, one consequence of institutional abuse is that some
children did not receive an adequate education. This situation is not a
comment on the quality of education offered, but on the lost educa-
tional opportunities directly linked to abuse of some kind. Many
who suffered physical or sexual abuse found it hard to concentrate in
class or to study. Others were poorly educated because they were
misplaced. In the case of the “Children of Duplessis”, for example, loss
of education was due to their being placed in a psychiatric facility
rather than an orphanage or a school. In the case of certain residential
schools for Aboriginal children, loss of education was due to the amount
of time allotted to manual or other labour rather than to studies. Even
if the abuse itself did not restrict a child’s access to classes, it may well
have undermined his or her ability to learn.

Whatever the cause, certain survivors of institutional child abuse
entered adulthood with little education and very poor vocational
skills. Younger survivors, in particular, want the opportunity to upgrade
their education; for example, by obtaining a high school diploma or a
vocational certificate. Many survivors see education as a significant
step toward asserting greater control over their lives. Improved quali-
fications or new vocational skills open the way to financial
independence, perhaps for the first time. The increased autonomy, and
opportunity to make real choices that is provided by an education, can
be an important step in overcoming some of the harm caused by abuse.

Returning to school as an adult can be a difficult experience. It
is likely to be especially stressful if the setting is reminiscent of the
settings of one’s abuse as a child. Low self-esteem may also make it
hard for survivors to believe they can handle further education. Special
care must be taken to ensure that survivors are made aware of the edu-
cational opportunities open to them, and of the various support services
available in the educational facilities offering these opportunities.

Some survivors desire access to education not for vocational reasons,
but for cultural ones. For example, Aboriginal survivors may wish to
learn their native languages and spiritual practices from Elders. Deaf
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survivors may wish to improve their ability in American Sign Language
or Langue des signes québécoise in order to feel more at home in the
Deaf community. It should be for survivors themselves to determine
how best to recover the education of which they were deprived as
children.

g. Financial compensation

Some descriptions of the current needs of survivors will downplay the
importance of financial compensation, emphasising instead acknowl-
edgement, apology, accountability, therapy and education. There is
no reason to do so. Money is the way the Canadian legal system
compensates people for injuries wrongfully caused by others. Of course,
survivors must be able to demonstrate, according to the standards set
by whatever judicial or extra-judicial process is being invoked, that
they were injured by the wrongs committed against them. But once
they have fulfilled that obligation, they are entitled to compensation,
just like all other victims of a crime or a civil wrong.

Financial compensation is, in some ways, the most basic material
need of survivors, because it has the potential to provide for a range
of other needs, such as therapy and education. It is also one of the most
contentious needs. Fear of the potential size of valid claims for
compensation by survivors of institutional child abuse is one of the
main barriers to resolving these claims. It explains, at least in part,
the caution with which governments, church organisations and
others have reacted to the wave of civil actions launched over the last
few years.!8

It is not easy to establish the right amount of compensation for
injuries that cannot be compensated by money, in any true sense. Yet
courts perform these calculations every day in ordinary civil actions for
damages. What is fair and reasonable as financial compensation for the
abuse experienced by children in institutions will vary depending on
the redress process adopted and the jurisdiction in which it takes place.
While the Supreme Court of Canada has provided certain broad guide-
lines for damage awards in civil cases,'® judges still have a broad
discretion in assessing damages.?°
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Consistency in the amounts awarded to survivors is difficult to
achieve. Differences in the cost of living and the value of lost wages in
different provinces are among the factors that can lead to discrepancies
in awards. Conversely, attempting to achieve consistency by putting
a monetary value on the different kinds or degrees of abuse can
dehumanise survivors by subjecting them to formulae or tables for
compensation that do not really reflect their unique experience.

The judicial assessment of damages for personal injury has become
a fine art in which consistency is, at best, relative. For this reason, one
cannot expect absolute consistency in non-judicial processes, such as
when claims are settled prior to judgement. In these situations, the par-
ties are not bound by any fixed criteria or amounts, and information on
settlements reached in similar cases is usually confidential. Consistency
can be even more elusive in the case of payments made through
non-court based compensation processes where neither the criteria for
the decision nor the amount of the awards is disclosed. What is certain,
however, is that judicial assessments of damages are almost always
significantly higher that those awarded under administrative
compensation programs.

Finding the most appropriate framework for paying compensation
has also proved difficult. Some survivors see no reason why they should
not receive money in a lump sum, just like anyone else who is awarded
damages for a harm suffered. Others may feel that this unduly exposes
them to requests from friends and neighbours to share the award. They
would prefer to receive money on a periodic basis in smaller amounts.
Whatever method of payment is adopted, survivors also have a need
to receive appropriate information and financial counselling about
savings and investment options open to them.

Survivors justly feel that they deserve to be compensated for the
injuries they have suffered. In giving expression to this need, they wish
to see their claims validated by the legal system in the same way as other
claims for compensation for injuries. This may in fact be more impor-
tant to them than concerns about possible discrepancies in awards
among themselves, and the manner in which the awards are paid.
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I have a good job. | don’t need the money. It's for my grandchildren.

| don’t want them to suffer the way | did.

Quoted in The Vision to Reconcile: Process Report on the Helpline Reconciliation
Model Agreement by Doug Roche and Ben Hoffman, at p.21

Reconciliation is a great human quality. One of the more important.
Those with power know it can be neglected, abased, deformed,
ridiculed in the name of various emotional or financial imperatives.
Reconciliation is the most difficult of human states to defend. It is
dependent on an acceptance of the idea of the public good. It
invariably stands in the way of power, narrow self-interest and self-

righteousness.

— John Ralston Saul,
Reflections of a Siamese Twin — Canada at the End of the Twentieth Century, at p.289
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h. Prevention and public awareness

Many adult survivors who shared with the Law Commission their views
about how best to respond to the harm they suffered underscored the
importance of ensuring that new generations of children are spared
from abuse — whether committed in an institution or elsewhere.
Participants in a discussion group involving members of the Deaf
community, for instance, were very concerned about the safety of
Deaf children attending residential schools at the present time, and in
the future.?! They said, for example: “I hope that these things will never
happen to our Deaf children in the future”; “I want the cycle to end
here”; and “It’s got to stop”.??

Some survivors have translated their concerns into specific actions,
such as helping to increase public knowledge and promoting preven-
tion. A number of survivors of the Grandview training school for
girls in Ontario, for example, collaborated in the production of the
video “Until Someone Listens” to raise community awareness of
the continuing danger of institutional abuse. The discussion guide
accompanying the video states that: “The Grandview survivors them-
selves hope their experiences can be instrumental in the prevention of
hurt and abuse to other children.”??

Advocating and sometimes becoming actively engaged in develop-
ing strategies and measures to prevent institutional child abuse are
important to many survivors. Helping to educate others to ensure that
better preventive practices are put in place may even contribute to an
individual’s personal healing. Judith Herman, a doctor who has written
about trauma and recovery, observes that survivors of a personal trauma
often become involved in social action and make it their “mission”
to raise public awareness. She notes that such activities can have
significant therapeutic effects:

“Survivors undertake to speak about the unspeakable in public in the

belief that this will help others.... Although giving to others is

the essence of the survivor mission, those who practice it recognise that

they do so for their own healing.”?*
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Increasing public knowledge of institutional child abuse as a contin-
uing social problem meets a need felt by many survivors. Believing that
there is the societal will to prevent further harm is an important part of
survivors’ everyday struggle to overcome the damage done to them.?s

3.  Needs of Families

There are many ways in which members of a survivor’s family can be
affected by institutional child abuse. Some parents, particularly those
whose children had special needs, sent their children away to school
willingly, believing it was in the child’s best interests to do so. In many
instances, these parents did not discover until years later that their
children had been abused. Some Deaf children with hearing parents
believed that their parents knew of the abuse that was taking place at
school, but sent them back anyway. As a result, these children became
alienated from their parents and blamed them for the abuse they
suffered. Their parents, in turn, now feel guilty for having failed to
protect their children. In some cases the families are able to reconcile,
but not always.

For Aboriginal parents who may have felt they had no choice but
to send their children to residential schools, the guilt may be com-
pounded. Often, the parents themselves had been residential school
students. Therefore, they knew what experiences might await their
children. However, where no schooling was available locally, and where
there was a threat of fine or imprisonment for failure to surrender their
children, parents may not have been in a position to resist.

Children who were physically and sexually abused while away from
home frequently brought the effects of that abuse back to their fami-
lies. Some abused children became abusers themselves, directing
their violent behaviour at parents, siblings, partners and even their own
children. Family members may suffer without even being aware of the
abuser’s own previous abuse in residential institutions.

In addition to experiencing the effects of physical and sexual abuse,
the families of Aboriginal survivors also suffered the alienation of chil-
dren who lost their language and their cultural heritage at residential
schools. For these reasons, survivors and their family members share
many of the same needs. Spiritually, they would benefit from an
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acknowledgement of the consequences of abuse, and an apology.
Counselling to better understand and cope with the behaviour of
survivors and to deal with harms survivors may have caused them is
also a key need felt by many family members. Finally, because they
have lived first-hand the spill-over effects of abuse, members of sur-
vivors’ families are especially attuned to the need to see preventive
measures and public awareness campaigns put into effect.

4. Needs of Communities

The damage caused by institutional child abuse, particularly abuse that
has continued over a period of years or through more than one gener-
ation, extends beyond the individual survivors and their families: it
affects entire communities. Communities are groups of people who live
in a particular area or who identify with each other on the basis of com-
mon interests or common characteristics. In this sense, the idea of
community would include, for example, a neighbourhood, an Inuit
village, an Aboriginal nation, the Deaf community, or the community
known as the “Children of Duplessis”.

A community can be affected by institutional child abuse in
profound and subtle ways, directly and indirectly. The difficulties expe-
rienced by the Deaf community, for instance, have been significant.
They are exacerbated by the relative isolation of community members
from resources, such as therapy, that are available in the hearing
community. In a community where virtually all members have passed
through the same institution, and many have been subjected to serious
levels of abuse, in particular sexual abuse, it is hard to locate where an
effective healing process might begin.

Small or tightly-knit communities are especially vulnerable to the
ripple effects of institutional child abuse. They must integrate victims
back into a community that may already contain victim-offenders.
Even when the survivor’s destructive behaviour is turned inward,
communities will have to cope with the consequences. They must
rebuild a sense of confidence in the community as a safe place for dis-
closure and healing. They must repair the rifts that have been caused
by recriminations among community members where some survivors
have themselves become perpetrators of abuse. They must replace
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(in the case of Aboriginal communities) or reform (in the case of the
Deaf community) the institutions where the abuse took place, because
the educational function performed by those institutions remains
necessary and important.

A population disproportionately prone to substance abuse and
exhibiting suicidal tendencies puts enormous pressure on the healing
resources of small, close-knit or isolated communities. Because many
survivors simply do not have the education or life skills to become self-
sufficient, this, in turn, places additional economic stress on the
community.

Small or close-knit communities have needs much like those of fam-
ilies. Remembrance and acknowledgement of their ongoing suffering
is a first step to their empowerment. They may also need financial
assistance to hire community workers and therapists to provide the
support services and programs necessary to overcome the social and
economic side effects of child abuse. These programs can also increase
public awareness and promote prevention as a community goal.

5. Particular Needs of Aboriginal Communities and Peoples

Aboriginal communities and peoples have special needs in their efforts
to deal with the aftermath of institutional child abuse. Some Aboriginal
children were physically and sexually abused in day schools; some
were abused in training schools, orphanages and sanitoria; however,
the abuse that occurred in residential schools presents a unique chal-
lenge. There, many Aboriginal children were physically and sexually
abused. There, they also suffered emotionally and psychologically from
being abused or from witnessing abuse. But the extent of the harm done
was even broader than this. Because the residential school system was
designed to “civilise” and to assimilate the Aboriginal population, it
amounted to nothing less than an attack on Aboriginal people as a
whole. For this reason, it is important to recognise and respond to the
special needs of Aboriginal communities and peoples.

When Aboriginal children were removed from their families and
placed in residential schools, a crucial link in the transmission of
cultural values and practices was weakened. Those who were forced
to speak in only English or French sometimes lost their ability to
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communicate effectively with their parents. These children were no
longer able to learn from their parents and extended families. This
situation of intergenerational disconnection has contributed to
poverty, substance abuse, lack of parenting skills, spiritual and cultural
alienation, psychological and emotional problems, and violence and
crime in Aboriginal communities. It has also diminished the capacity
of Aboriginal communities to heal those who were physically and
sexually abused.

What type of assistance and support do Aboriginal communities
need to address the fallout from residential schools? Of course, each
community has to determine its own needs, but some general points
can be made. One legacy of the residential school experience is that
Aboriginal children are disproportionately represented even today in
foster homes and youth detention facilities. The rebuilding of cultural
traditions is a key step to overcoming this problem. This process of
rebuilding will require that resources be made available directly to
Aboriginal communities so that they can develop language, cultural,
spiritual and educational programs. In the more immediate context,
however, communities need counsellors and therapists who can work
with Aboriginal children and adults in a culturally appropriate manner.

Aboriginal peoples, as a whole, also have needs that come out of the
residential school experience. As the Royal Commission on Aboriginal
Peoples noted, acknowledgement, apologies and the creation of
memorials are important elements of healing. A memorial could be
achieved through the institution of a national repository that would act
as a clearinghouse of information for researchers and educators. Ideally,
it would have the power to conduct independent research, collect an
oral history of the experiences of former residents, and to conduct
public education programs on the history and effects of residential
schools. This repository would also document cases of physical and
sexual abuse, both at residential and day schools. The more Canadians
learn of the full range of abuse Aboriginal children suffered, the more
they will understand the destructive influence of the residential school
system. This, in turn, will lead to a better appreciation of why signifi-
cant steps must now be taken to help survivors and their communities.
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6. Societal Needs: Prevention and Public Education

The abuse of children in institutions or out-of-home care has adversely
affected not only the children involved, their families and communi-
ties, but also Canadian society in general.

Society’s main needs today are for greater public awareness of the risk
of abuse that children in out-of-home care face, and for better strategies
to prevent this abuse. While Canadians are familiar with the most
notorious occurrences of institutional child abuse, they tend to see it
as a pathology of the past and as the result of the actions of a few
“bad apples”, rather than as continuing and a systemic problem. Public
perceptions need to change.

Rix Rogers, formerly special adviser to the Minister of National
Health and Welfare on the issue of child sexual abuse, noted in 1990
that Canadians were not prepared to endorse a national strategy to
heighten awareness of the issue. He did, however, recommend govern-
ment support for other forms of public awareness programs such as
training films and documentaries.

Canada is a signatory to the United Nations Convention on the
Rights of the Child, and played a leading role in convening the
1990 World Summit for Children.?” Yet our lack of information about
child abuse in institutional and out-of-home care settings indicates that
we may not be managing the risks of abuse as well as we could.
Education and prevention are goals that will benefit not only the
children of today and in the future, but also yesterday’s children, whom
society failed to protect from this abuse. This is a key societal need that
must be met if we are to now do justice to adult survivors of institu-
tional child abuse.

Online: The Survivor Monument Project <http://www.childabusemonument.org>
(date accessed: 9 November 1999).

Online: Parks Canada-National Historic Sites <http://parcscanada.risq.qc.ca/

grosse_ile> (date accessed: 9 November 1999).
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Online: Survivors of the Shoah Visual History Foundation <http://www.vhf.org/>
(date accessed: 9 November 1999).

Online: Free To Be’s <www.geocities.com/HotSprings/1124/index.html> (date
accessed: 9 November 1999).

Online: Parks Canada <http://www.worldweb.com/ParksCanada-Banff/

intern.html> (date accessed: 9 November 1999).

Online: Museum of Afro American History <http://www.afroammuseum.org/
about.htm> (date accessed: 9 November 1999).

Online: Black Archives of Mid-America <http://www.blackarchives.org/> (date
accessed: 9 November 1999).

See Law Commission of Canada, Apologising for Serious Wrongdoing: Social,
Psychological and Legal Considerations by S. Alter (Ottawa: Law Commission of
Canada, 1999) at the sections entitled “Acknowledgement of the Wrong Done”
and “Accepting Responsibility for the Wrong Done”. Available in hard copy

from the Law Commission of Canada and online: <http://www.lcc.gc.ca>.

“Statement of Reconciliation” included in an Address by the Honourable Jane
Stewart, Minister of Indian Affairs and Northern Development on the occasion
of the unveiling of Gathering Strength — Canada’s Aboriginal Action Plan (Ottawa:
Department of Indian Affairs and Northern Development, 7 January 1998),
online: Indian and Northern Affairs Canada <http://www.inac.gc.ca/info/
speeches/jan98/action.html> (date accessed: 16 November 1999) [hereinafter
“Statement of Reconciliation”].

The Missionary Oblates of Mary Immaculate (1991) — Apology from the
President of the Oblate Conference of Canada, the Reverend Doug Crosby, on
behalf of the 1200 Catholic Missionary Oblates of Mary Immaculate living and
ministering in Canada, for the role played by the Oblates in running Native
Residential Schools. See Reverend D. Crosby OMI, “An Apology to the First
Nations of Canada by the Oblate Conference of Canada” (Edmonton: Oblate
Conference of Canada, 1991). For excerpts of this apology see Assembly of First
Nations Health Secretariat, Residential Schools Update (Ottawa: Assembly of
First Nations, March 1998) at 20.

L. Hill, “Enough is Enough - Report on a Facilitated Discussion Group Involving
the Deaf Community Responding to the Minister’s Reference on Institutuional
Child Abuse” (March 1999) [unpublished research report archived at the Law

Commission of Canada] at 25, 27.

M. Minow, Between Vengeance and Forgiveness — Facing History after Genocide and
Mass Violence (Boston: Beacon Press, 1998) at 114-115.
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Examples of this attitude were displayed in the press when Premier Lucien
Bouchard offered to provide money to the Duplessis Orphans in March of 1999.
See J. Simpson, “The Trouble with Trying to Compensate Groups for Historical
Wrongs” The Globe and Mail (14 June 1990) A16. In a similar vein, see
L. Gagnon, “Le protecteur des ‘orphelins’ “ La Presse (11 March 1999) B3.

For a more detailed discussion of the legal implications of apology, see Alter,
supra note 8, “Apologising for Serious Wrongdoing: Social, Psychological and
Legal Considerations” in the section that compares apologies made through

court based and non-court based processes.

A careful analysis of the forms and meaning of apologies is presented in N.
Tavuchis, Mea Culpa — A Sociology of Apology and Reconciliation (Stanford:
Stanford University Press, 1991)

See M. Gannage, An International Perspective: A Review And Analysis Of Approaches
To Addressing Past Institutional Or Systemic Abuse In Selected Countries (Ottawa:
Law Commission of Canada, 1998). Available in hard copy from the Law

Commission of Canada and online: <http://www.lcc.gc.ca>.
Hill, supra note 11 at 39 and 48.

For an idea of the range of damage awards in cases of child abuse in institutions,
see Law Commission of Canada, Institutional Child Abuse in Canada — Civil Cases
by G. Shea (Ottawa: Law Commission of Canada, 1999). Available in hard copy

from the Law Commission of Canada and online: <http://www.lcc.gc.ca>.

For example, as it did in the case of the “trilogy”: Andrews v. Grand & Toy Alberta
Ltd., [1978] 2S.C.R. 229; Arnold v. Teno, [1978] 2 S.C.R. 287; and Thornton v. Board
of School Trustees of School District No. 57 (Prince George), [1978] 2 S.C.R. 267.

Shea, supra note 18.
Hill, supra note 11 at 45.
Ibid. at 46.

L. Sky & V. Sparks, Until Someone Listens (Work Book) (Toronto: Skyworks
Charitable Foundation,1999) at 7 [hereinafter Until Someone Listens draft dis-
cussion guide]. See also Until Someone Listens — Recovering from Institutional Child
Abuse produced for the Grandview Survivors’ Support Group (Toronto: Laura
Sky and Skyworks Charitable Foundation, 1999) 120 min.

J. Lewis Herman, Trauma and Recovery (NY: Harper Collins, 1992) at 208 and 209.

Until Someone Listens draft discussion guide, supra note 23 at 17.
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26 R. Rogers, The Report of the Special Advisor to the Minister of National Health and /o\
Welfare on Child Sexual Abuse in Canada — Reaching for Solutions (Ottawa: Canada

Communication Group, 1990) at 47.

27 United Nations Committee on the Rights of the Child, Consideration of Reports
Submitted by States Parties Under Article 44 of the Convention — Concluding
Observations of the Committee on the Rights of the Child: Canada (9 June 1995)
at 1, online: Department of Canadian Heritage, The Human Rights
Directorate <http://www.pch.gc.ca/ddp-hrd/english/rotc/concobs.htm> (date
accessed: 9 November 1999).
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Part Il — Responses

A. Criteria of Assessment, Approaches to Redress
and Guiding Principles

The Commission believes that to properly assess possible responses to
past institutional child abuse, it must begin by examining the various
objectives and purposes to be pursued. First among these is addressing
the needs of survivors. Only with a clear understanding of these needs,
expressed by survivors themselves, can the Commission evaluate
different responses with any confidence.

Survivors have a broad range of needs. Of course, not all needs are
common to all survivors — healing is a highly individual experience. But
all needs must be accounted for. In addition, many families and
communities have been profoundly damaged by institutional child
abuse. It is important to recognise the harm suffered by these families
and communities, and by Aboriginal peoples, in order to address their
distinct needs. Finally, Canadian society itself has suffered from the
scourge of institutional child abuse and has its own needs.

The discussion in Part I.D of this Report highlights the values
that should underpin attempts to redress the harm that has been
done to survivors. It also identifies the types of needs that must be met
to further both the individual and the collective healing process — for

survivors, their families and their communities.

1. Criteria for Assessing Redress Procresses

The Commission sees the needs set out in Part I.D as the foundation for
its assessment of the various approaches to redress that can be made
available to survivors. However, it is not sufficient to evaluate a process
solely according to how well it meets the needs of survivors, their
families and communities. The Minister asked the Commission to make
suggestions for addressing the issue in a “responsible and fair way”. A
key concern is also to find or create appropriate remedies that will
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promote reconciliation and healing. Other considerations that must be
built into the assessment process include equity and procedural fairness
for everyone involved in allegations of abuse, as well as public accept-
ability, fiscal responsibility, and goals of prevention and public
education.

With all these considerations in mind, the Commission developed
eight general criteria for evaluating existing and potential redress
processes for survivors of institutional child abuse. These criteria
give concrete expression to the two values that the Commission believes
must infuse all approaches to redress: respect and engagement; and
information and support.

The following are the criteria that the Commission sees as providing
an appropriate analytical grid for its comparative assessment of redress
processes.

e Respect, engagement and informed choice — Does the process
satisfy the values of respect and engagement? Does it offer the
information necessary for survivors to make an informed decision
about participating in the process?

e Fact-finding - Can the process uncover all the important facts to
validate whether abuse took place? Does it help establish an

understanding of how the abuse occurred?

e Accountability — Do those administering the process have the
authority to hold people and organisations to account for their
conduct?

e TFairness —Is the process fair to all parties directly and indirectly
affected by it — whether as claimants, defendants, witnesses or in
some other capacity?

¢ Acknowledgement, apology and reconciliation — Does the
process promote acknowledgement, apology and reconciliation in
cases where abuse has occurred?

e Compensation, counselling and education — Can the process
lead to outcomes that address the needs of survivors for financial
compensation, counselling, therapy, education and training?
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e Needs of families, communities and peoples — Can the process
meet the needs of the families of those who were abused as chil-
dren as well as the needs of communities and peoples?

e Prevention and public education — Does the process promote
public education about institutional child abuse and contribute to
prevention?

2. Approaches to Redress

The Minister’s letter gave the Commission a broad discretion to select
the approaches to redress that it would examine and assess. For this
reason, the Commission did not feel constrained to look just at
existing judicial processes. Part II surveys a range of current approaches
that could be used to provide some form of redress for those who were
harmed. It also considers models of redress that have not, to date, been
generally applied to cases of institutional child abuse.

The Commission begins by assessing the two classic legal responses
for righting a wrong through the courts: the criminal justice process,
which focusses on the accountability of wrongdoers; and the civil
justice system, through which injured persons can obtain financial
compensation. Both these processes are not specifically meant to
meet the needs of survivors of institutional child abuse. They are
designed to cover all types of criminal and civil wrongs. Their common
feature is that they are adversarial processes designed to establish wrong-
doing or fault.

The Commission then considers two alternative, non-judicial
responses: criminal injuries compensation programs, and ex gratia
payments. These are, respectively, an administrative and an executive
process. Their fundamental goal is to compensate people for harm
suffered. Entitlement to receive compensation does not depend on a
finding of guilt or liability against an alleged wrongdoer.

Next, the Commission examines a third kind of approach: processes
in which public officials have, or are given, authority to investigate
allegations of abuse. Ombudsman offices, provincial children’s
advocates or commissioners, commissions of inquiry, and truth and
reconciliation-type commissions have no authority to establish guilt
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and punish wrongdoers, to pronounce on legal liability, or even to
provide compensation. However, they do have extensive investigatory
and advisory powers that enable them to determine whether and why
harm occurred and to make systemic recommendations about how to
prevent its continuation or recurrence. Most also have the authority to
recommend the payment of compensation or some other form of
redress when they feel that this is appropriate.

Not all approaches need to be established, administered and funded
by the government or to involve the courts. The Commission explores
a number of community-based alternatives that can complement
official processes. These grass-roots initiatives are usually designed to
address the impact of institutional child abuse in particular communi-
ties or in relation to particular institutions. They lack the formal
structure and support of the State-run processes just noted, although
they may receive some government or private funding. Their focus
tends to be on providing redress through healing and community
building.

After considering this spectrum of responses, the Commission con-
cludes by reviewing a broad range of redress programs. For the purposes
of this Report, redress programs are ad hoc responses developed
specifically to address the claims of survivors of institutional child
abuse. They may originate within the executive or the legislative branch
of government, although they almost always involve negotiations with
survivors or their representatives. The Commission begins by describ-
ing what has already been accomplished through redress programs and
ends by imagining what else might be done. It sees redress programs
as an opportunity to draw on those features of other approaches
that appear most effective in meeting the needs of survivors, their
families and their communities while respecting the other parties
directly or indirectly affected. In this sense, redress programs can be
individually crafted for specific situations in a manner that meets all the
considerations mentioned by the Minister of Justice.
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3. Guiding Principles

The Commission’s assessment of the different approaches available for
responding to survivors has led it to formulate five general principles to
govern the manner in which cases of institutional child abuse should
be handled. These principles are intended to apply to all approaches,
and are addressed to everyone who is involved in attempts to respond
to institutional child abuse. They are directed not only to governments
and to courts, but also speak to professional associations and their
members, to religious organisations, to survivors and their families, and
to the groups that represent them. Finally, they are meant for the
public, whose support and understanding are vital to assuring that
survivors receive appropriate and adequate redress.

These principles recur in the discussion of each approach that
the Commission considers in this Part of the Report. They serve as a
constant reminder that the central goal of any approach, whatever else
it accomplishes, is to redress the harm suffered by survivors of
institutional child abuse.

e Former residents of institutions should have the information
they need to make informed decisions about which redress

options to participate in.

Survivors seeking redress need information in order to select the
option(s) best suited to their particular needs and desires. They must
have some understanding of the criminal and civil justice systems, the
mandate and purposes of other official processes such as criminal
injuries compensation programs, ombudsman investigations and
public inquiries, and the procedural mechanisms of any redress
programs available to them. This information needs to be provided in
a timely and impartial fashion, before survivors are required to choose
how to proceed, or even whether to proceed. Two equally important
types of information are required.

The first is detailed legal information. Because most approaches to
redress involve the legal system — directly or indirectly — survivors need
to know exactly what proceeding through civil and criminal justice
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processes involves, what remedies these processes offer, the costs they
entail, and the time they take. This information, and answers to any
other questions survivors might have, needs to be presented in an
understandable, comprehensive, and impartial manner. Therefore, the
information should not be provided by someone who has a personal
professional stake in representing these potential plaintiffs in a civil
action, who relies on them as witnesses in a criminal prosecution, or
who counsels them as private clients in a therapeutic setting. Ideally,
existing public agencies that offer services to victims (for example, sex-
ual assault centres) could be used as vehicles for dispensing this
information.

The second need is for contextual information. Former residents
require information about how different approaches are likely to affect
them personally. They should have the opportunity to hear from
others who have gone through one or more of these processes.
Understanding what the actual experience is like for a survivor is
valuable information for someone trying to decide what redress
option(s) to pursue.

e Former residents need support through the course of any

process.

Confronting a difficult, in some cases traumatic, past is never an easy
experience. Survivors seeking personal redress, or assisting the State
by testifying in a criminal prosecution, may need psychological and
emotional support so that their participation in a process does not
unduly exacerbate the harm they have already suffered.

In the case of those who perform a civic duty by testifying at a crim-
inal trial or by providing information to an Ombudsman or a public
inquiry, the public interest in discovering wrongdoing and prosecuting
the guilty more than justifies providing this support. In a civil action
for damages, an administrative compensation program or an ad hoc
redress program, the public interest in validating claims requires a
degree of intrusiveness into a personal and painful past that, for
survivors, can only be justified if they are properly supported.
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e Those involved in conducting or administering different
processes must have sufficient training to ensure that they
understand the circumstances of survivors of institutional
child abuse.

One assumes that officials involved in judicial processes — whether
criminal or civil — will have the legal expertise to ensure that justice is
done according to law. Necessarily, the police, prosecutors, lawyers and
their investigators, clerks and judges will focus on the legal dimensions
of their roles. Judicial processes rest on the assumption that any other
persons involved — victims and witnesses, for example — will look after
their own needs. This is, however, not a realistic assumption in the case
of child abuse, especially for survivors. To the extent that officials are
able to understand the needs of survivors, they can help to reduce the
negative impacts of adversarial judicial proceedings or the inquisitorial
processes of other types of inquiries and investigations.

Itis not just those officials involved in traditional State-run processes
who must be aware of the circumstances of survivors. Any community-
based initiative or ad hoc redress program will draw on the knowledge,
expertise and services of a wide range of persons. Not all will have
specialized training in law or in the health and social service professions.
Like everyone else, they will need training for awareness of the
particular situation and needs of survivors.

e The response to institutional child abuse must be integrated,
coordinated and subject to ongoing assessment and improve-

ment.

Confronting the legacy of child abuse, and the harm it continues to
cause, generates a sense of urgency. Such reactions are often translated
into single path proposals, such as setting up a Claims Commissioner
or a take-it-or-leave-it redress program. However commendable the
desire to act, this desire must be translated into action across the entire
range of legal and social services systems. On the other hand, inaction
cannot be excused by characterising a problem as social, not legal, or

legal, not social. Those involved in providing redress must co-ordinate
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their efforts to meet all the needs of survivors. They should draw on and
support existing services or programs that may be able to respond to
any of these needs.

Furthermore, one should not assume that different approaches to
redress (no matter how innovative they may seem) can be perfectly
designed in a single moment. Experience with existing approaches,
or with the administration of new approaches, will provide insight
into what works and what does not. This insight must then be used
to improve existing processes and to develop new and even better
ad hoc redress programs.

e Every effort must be made to minimise the potential harm of

redress processes themselves.

In view of the pain already suffered by survivors, it is imperative that
every process for providing redress or pursuing wrongdoers is carefully
scrutinised to avoid compounding the harm done. Legal processes must
be examined to determine whether present practices and procedures
are unduly prejudicial to survivors for very little gain in the protection
of the rights of alleged abusers. All processes involve a balancing of
interests. Recognising the specific context of historical child abuse may
lead to the conclusion that the balance needs to be restruck, and that
these processes should be reformed, either in the specific context of past
child abuse, or more generally.

When designing new processes, care must be taken not to repeat
harmful aspects of existing processes simply through a failure of
imagination. All efforts to establish new approaches must be under-
taken with full acknowledgement that every redress process will
profoundly affect the people caught up in it. To achieve this goal it is
necessary to attend to the substantive values of respect, engagement,
information and support for survivors, as well as to the complementary
process values of choice, inclusiveness, equity, flexibility, appropriate-

ness, and comprehensiveness.
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4. Organisation of this Part of the Report

This Part is written to provide an outline and assessment of different
approaches to redress. Each approach is discussed by first offering a
description of its main substantive and procedural features. This
description is meant to provide the background for the Commission’s
assessment of the various approaches by reference to the eight criteria
just elaborated.

The primary concern of the Commission in this Part is not to make
comparative assessments of these approaches as against each other. The
goal is, rather, to assess them on their own terms against a common
standard. Only after this has been done is it possible to clarify
the assumptions upon which each rests and to make comparative
recommendations about their effectiveness in meeting needs of
survivors while respecting the values reflected in the other criteria of
assessment.

Each section of this Part concludes with a brief summary of how
well the process under consideration meets the eight criteria. This
summary is followed by specific recommendations intended to improve
the way in which the process functions as a means for providing redress
to survivors of institutional child abuse.
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B. The Criminal Justice Process

1. Introduction

The primary goal of the Canadian criminal justice system is to provide
a public forum for the recognition and punishment of wrongful
conduct defined by Parliament as a crime. Its processes are designed to
ensure a fair trial, to minimise the chances of an unjust conviction, and
to impose an appropriate punishment upon individuals who have
been convicted.

Historically, the criminal justice system was developed to forestall
blood feuds and private retribution. Today, the criminal law is also
viewed as a statement of society’s core values. The State takes on the role
of prosecutor and is responsible for proving that the accused has
committed a crime. In the criminal justice process, the victim is not a
party to the proceedings.

Accused persons are. Because their liberty is at stake, they have much
to lose. Fairness requires that strict safeguards be put into place to bal-
ance the power of the State as prosecutor with the rights of those who
are accused. Detailed procedural rules about the conduct of criminal
investigations and prosecutions, many entrenched in the Canadian
Charter of Rights and Freedoms, are intended to maintain this balance.!

2. Description

a. Complaints and investigations

Usually the criminal process starts when a citizen files a complaint with
the police. The police then screen and investigate the complaint, lay-
ing charges where appropriate.2 The person filing the complaint? is not
an actual participant in the process. Rather, the complainant is just a
potential witness who may be asked to provide his or her version of the
facts at a trial. Once an initial complaint and statement are made to
the police, the complainant is no longer involved in the investigation,
except at the request of the police.

The goals of a police investigation are to determine whether there
are reasonable grounds to believe that an offence has been committed,
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to gather evidence, and to identify the alleged offender. One of the
main tools in a police investigation is the statement the police obtain
from any individual who may have knowledge of the events being
investigated. No one is obliged, in law, to cooperate with a police inves-
tigation. The police are not entitled to use anything stronger than
persuasion to encourage potential witnesses to make statements. Given
the evidentiary requirements of a criminal trial, and the requirement
that the prosecution establish guilt beyond a reasonable doubt, the
police may sometimes conclude that they do not have sufficient
evidence to justify laying a charge even in cases where they believe the
complainant.

In deciding what charges to lay, criminal justice officials may con-
sider only what constituted an offense at the time the event took place.
For example, in 1983, Canada’s Criminal Code created a new offence of
sexual assault. This offence is defined as an assault of a sexual nature
committed by a person of either sex on another person of either sex.
This offence would cover most cases of sexual abuse. But prior to 1983,
the Criminal Code set out only offences like rape, attempted rape
and indecent assault. Since the definition of rape in the Criminal Code
did not include assaults by a male on another male, the sexual abuse
of a male prior to 1983 would even today have to be prosecuted not as
a sexual assault, but as an indecent assault, buggery or gross indecency,
according to the facts.

In cases where the police decide not to lay charges, or recommend
that the Crown not lay charges,* a citizen may initiate a prosecution
after obtaining the authorisation of a justice of the peace.® This right to
prosecute privately is said to be the ultimate safeguard against govern-
ment inaction, bias, incompetence or corruption.® However, the
State does retain a broad discretion to intervene. It can take over private
prosecutions. It can also stop (or stay) a private prosecution when it
determines that there is not a reasonable likelihood of obtaining a
conviction, or that it is not in the public interest to proceed. In
practice, a private citizen rarely conducts prosecutions.

A person suspected of having committed an offence, if arrested or
detained, has the right to remain silent.” During the investigation,
the police can look for material evidence. Citizens are protected from
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illegal entry, searches, and seizures. The police must first obtain judicial
authorisation for a search warrant. The warrant can be issued only if
there are reasonable and probable grounds to believe that an offence
has been committed. Evidence obtained by an illegal search, entry or
seizure can be excluded from the trial if its admission would bring the
administration of justice into disrepute.?

b.  Pre-trial processes

The judicial stage of the criminal justice process begins with an infor-
mation sworn before a judge or justice of the peace;® this is how a charge
is laid. At this point, control of the prosecutorial process passes directly
to the Crown attorney. The Crown attorney is discharging a public duty
and is not the victim'’s advocate.

After a charge is laid, accused persons must appear in court to have
the charge read, and in some cases, to choose how they wish to be
tried.'® Prior to making that decision, the defence will generally request
the Crown to disclose the evidence it has gathered. Accused persons can
be held in custody or released while awaiting trial. They are presumed
innocent and cannot be ordered detained unless the Crown establishes
that detention is necessary. Detention might be deemed necessary
to ensure that an accused person appears in court for trial or other
proceedings, to ensure the protection or safety of the public,!! or
because releasing the accused would undermine public confidence in
the administration of justice. While most accused persons are released
simply upon signing a promise that they will appear in court, some are
required to “post bail” to be released.

In many cases, a preliminary inquiry is the next step in the process.
This is a hearing before a judicial officer to determine if the accused
should stand trial on the charges that have been laid. At this hearing,
the Crown generally presents evidence of the offence committed.
Evidence consists of the testimony of key witnesses and the submission
of documents or other material. The presiding officer only has to
determine if there is some evidence upon which a jury could convict
the accused. If there is, the accused is committed to stand trial. If not,
he or she is discharged and the criminal justice process ends.
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The preliminary inquiry provides the Crown and the defence an
opportunity to evaluate the strength of the case against the accused, and
to assess the behaviour and credibility of selected Crown witnesses.
Preliminary inquiries are not always held, although in cases of
sexual assault dating back many years,'? they are more common. The
defence will want to hear and evaluate testimony from victims and to
cross-examine them because their credibility is often the crucial issue in
a trial. The obligation to testify at the preliminary inquiry and the
obligation to testify at the trial may mean that the victim has to submit
to cross-examination on a painful subject twice. This is one of the
reasons why the federal government has contemplated reforms to
the preliminary inquiry.

As noted, there is no client-lawyer relationship between the victim
and the Crown attorney. The Crown’s obligation to disclose all its
evidence to the defence includes disclosing statements made by the
victim as well as any information or documents that the victim has
provided.™ The Crown’s evidence does not belong either to the prose-
cutor, or to the victim, but to the public. As such, confidential
documents held by third parties such as therapists or sexual assault
centres may be subject to disclosure. In 1995, the Supreme Court of
Canada established ground rules to be followed when an accused seeks
disclosure of a complainant’s therapeutic records for the purposes of
preparing his or her defence.!® Subsequently, Parliament amended the
Criminal Code specifically to deal with disclosure of these records.!®

When the accused is committed for trial after the preliminary
inquiry, the Crown prepares an indictment specifying each charge
being laid. The accused is required to appear in court to enter a plea to
the charges in the indictment. A guilty plea is a legal admission of guilt
and makes the holding of a trial unnecessary. If the accused pleads not
guilty, a trial will follow.

C. The trial

All the evidence that will form what is known as the court record
must be presented during the trial. This means that witnesses who
testified at a preliminary inquiry may have to do so again.!” The pre-
sumption of innocence means, among other things, that the prosecutor
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must present all the evidence necessary to satisfy the burden of proof
before the accused is required to offer any evidence.'® The rules of
evidence govern what evidence is admissible. Their purpose is to ensure
a fair trial. For example, some evidence cannot be presented because
its reliability is in doubt. This is usually the case with second-hand
evidence, such as a statement about what someone else is supposed to
have said to another person. Other evidence, such as evidence of the
reputation or habits of the accused, may not be admissible because its
value as evidence is greatly outweighed by the prejudice to the accused
that may flow from it.

The rules governing “similar fact evidence” are a good example of
how these principles work. Because the purpose of the trial is to deter-
mine whether the accused committed a specific offence at a fixed
moment in time, there is a rule that evidence presented to establish that
the accused committed a similar offence at another time is not admis-
sible. This rule is difficult to apply when a single trial involves several
offences committed against several persons, which is often the case in
allegations of institutional child abuse.!” Under section 24(2) of
the Canadian Charter of Rights and Freedoms, relevant evidence may
also be excluded during the trial if its admission would bring the
administration of justice into disrepute. For example, admissions
obtained by the police in violation of the right of the accused to
consult a lawyer may be inadmissible.?

In cases involving physical or sexual assault committed in an insti-
tution years before the trial, material or documentary evidence may
be rare. The prosecutor’s evidence will consist mainly of testimony of
witnesses recounting events of which they have personal knowledge. In
some situations, a person alleging that he or she was a victim of
physical or sexual assault is the Crown’s key, if not only, witness. The
outcome of the trial may therefore largely turn on the questioning
(or examination-in-chief) of the complainant by the Crown and the
cross-examination by the defence.

The defence has a right to cross-examine all witnesses presented by
the Crown immediately after the Crown completes its own questions.
The Crown has a corresponding right to cross-examine any witnesses
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purposes. It serves:

* to bring out the elements of the testimony of a witness that will
corroborate the version of the events which the party asserts; and

e to show inconsistencies or contradictions in the witness’s
version of the events, sufficient to permit the court to conclude
either that the witness is not truthful or that he or she is honest,
but mistaken.

In a sexual offence trial, where the victim is the Crown'’s key witness
and the accused’s defence is denial, the credibility of witnesses is almost
always the key issue. Often, cross-examination is the only way for an
accused to exercise the right to make a full answer and defence.
Therefore, cross-examination of Crown witnesses may be intense and
the judge will not intervene or interfere unless it is abusive. Once the
trial is over, if there is a reasonable doubt as to the guilt of the accused,
there must be an acquittal.

An important goal of the criminal justice system is to prevent the
conviction of innocent persons. Its concern is neither the acknowl-
edgement of victimisation nor restitution for that victimisation as
such, but with ensuring that accused persons are convicted only in
accordance with due process of law. Therefore, a verdict of “not guilty”
is not a moral pronouncement on guilt or innocence. Unless victims
clearly understand that an acquittal does not necessarily mean the
assault never happened, they risk disappointment and disillusionment
on an acquittal.

d. Sentencing

If an accused person pleads guilty or is found guilty, the next step is
sentencing. The Criminal Code sets out the maximum sentence that
can be imposed for an offence, but courts will only impose maximum
sentences in exceptional cases. There is normally a significant
difference between maximum stipulated sentences and those imposed
in institutional abuse cases.
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The fundamental principle in sentencing is that the punishment
should fit the crime and the offender. Among the factors to be consid-
ered are the accused’s character, his or her admissions, the existence of
underlying psychological problems that have been or may be treated
in therapy, and the lifestyle and activities of the accused since the
events that formed the subject matter of the complaint. Based on their
analysis of these factors, the Crown and the defence make arguments
to the court about the appropriate sentence to pass. The aim is to impose
a sentence that achieves a balance between the goals of denunciation,
prevention, deterrence, retribution and rehabilitation of the offender.?!

Victims have an opportunity to express their views on sentencing
by making a victim impact statement. The judge is directed by the
Criminal Code to consider victim impact statements when sentencing
offenders,?? but the judge alone decides what weight will be given to
them. The statements are a means for the victim to describe not just
the actions of the offender but also the physical and psychological
impacts of those actions. In June 1999, the Criminal Code was amended
to provide:

The court shall, on the request of a victim, permit the victim to read

a [victim impact] statement prepared and filed in accordance with

subsection (2), or to present the statement in any other manner that the

court considers appropriate.?

3. Assessment

Overview

Those involved in the criminal justice process — police, Crown, defence
counsel and judges — are likely to treat complainants and witnesses
with respect, especially if they have an understanding of the effect
institutional child abuse may have on survivors. However, the process
itself has certain formal constraints that make it difficult to really engage
complainants and witnesses.

Adequate information is required, both before the process begins and
throughout its duration, to enable survivors to exercise real choice
about their participation. As a fact-finding and accountability exercise,
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the criminal justice process is well-suited to identifying individual per-
petrators and holding them liable. It is less well-suited to uncovering
any systemic problems that may have allowed the abuse to occur or to
continue for a lengthy period.

In terms of fairness, the main concern of the criminal justice system
is to balance the power of the State against the rights of the accused.
Particularly in cases involving allegations of sexual abuse, this leaves
some areas where complainants or witnesses may feel that the system
does not always treat them fairly.

While there is a growing trend toward restorative justice in the crim-
inal justice system, the process is not inherently one that promotes
acknowledgement, apology and reconciliation. It also can only provide
for a relatively narrow range of survivors’ needs and does not respond
at all to the distinctive needs of their families, communities or peoples.
Finally, the publicity of a criminal conviction may serve to enhance
public awareness of institutional child abuse, but it does little in the
realm of prevention.

a. Respect, engagement and informed choice

The criminal justice process is a public process involving the State and
the accused. Complainants and witnesses are not parties to a criminal
proceeding even though their cooperation and participation are essen-
tial to it. As a result, survivors may often be compelled to participate in
the criminal justice process without feeling fully engaged in or
tully respected by it.2* Each major decision made by the police and the
Crown presents an opportunity to demonstrate respect for survivors or
a failure to do so.

In cases where a significant number of years have passed since the
offence was committed, there may be problems obtaining sufficient
and reliable evidence. The Crown also may decide not to prosecute
some offences if there is no reasonable likelihood of conviction.?®
Courts cannot review the Crown'’s decision not to proceed unless
there is evidence of bad faith.?® Victims may perceive these various
decisions not to pursue a complaint as a rejection of the truth of
their allegations, and as trivialising their suffering or re-victimising
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them. The police, the Crown or other officials should be respectful
of complainants and carefully explain such decisions to them. This is
especially important given the infrequency with which private
prosecutions are launched.?”

The Crown attorney is responsible for making all strategic decisions
concerning his or her cases and is under no obligation to consult the
victim before withdrawing a charge or entering into a plea bargain.?
Crown prosecutors have recently become increasingly sensitised to the
importance of fully informing victims of the process and including
them in key decisions. In dealing with sexual abuse complainants,
many prosecution services in Canada now have specific policies or
strategies in relation to:

e withdrawing or staying charges and plea bargaining;
e preparation for court and referral to victim services; and
¢ advising on the status of the case and developments.

Because of the importance of a complainant’s testimony, one
measure of the Crown’s respect for and engagement of complainants
will be how thoroughly they are prepared for testifying, both at the
preliminary inquiry and at trial. The Crown decides the manner in
which it will question complainants. Witnesses who have been
properly prepared will understand this and will know what areas the
Crown’s questions will cover. Cross-examination by the defence is rarely
easy on the victims of abuse, particularly sexual assault. They have
described it as a second victimisation, or even a third, in cases
where complainants have also testified at the preliminary inquiry. The
decision to file a complaint, originally perceived as an opportunity
to obtain justice, may subsequently be regretted if survivors are not
prepared for an attack on their credibility.

The emergence of victim/witness assistance programs reflects a
greater respect for victims and an awareness of their needs. Every
province has some form of victim/witness assistance program. They
are generally part of a larger victims’ assistance program run by the
provincial Ministry of the Attorney General, the federal Solicitor
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Graham, then an inspector of Indian agencies, reported that Principal
McWhinney had, when retrieving a number of runaway boys, “tied
ropes about their arms and made them run behind the buggy from
their houses to the school.” Referring the matter to a senior member
of the Presbyterian Church, the department suggested that the
principal be dismissed. The church refused, for its investigation had
found no reason to fault the principal’s action: he had, it was claimed,
tied the boys to the wagon only because there was no room inside;
the distance was only some eight miles, and the boys did not have to
run the whole way, as “the horses trotted slowly when they did trot

and they walked a considerable part of the way.”

In 1919, Graham forwarded reports to the department from a
local agent and a police constable describing the case of a runaway
from the Anglican Old Sun's School. On being brought back, the
boy had been shackled to a bed, had his hands tied and was
“most brutally and unmercifully beaten with a horse quirt until his

back was bleeding”.

Report of the Royal Commission on Aboriginal Peoples at p.369
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General, or federal Department of Justice. These programs offer some or
all of the following services:

e information about the court process in general;

e specific information about the progress of the case, including
updates on trial scheduling, sentencing and post-sentencing;

e emotional support before and during court proceedings;
e accompaniment to court;

e court preparation and orientation - including tours, pamphlets
and books, children’s resources and logistical support;

e assistance with victim impact statements and criminal injuries

compensation programs;
e interpreters;
e short-term counselling;

e referrals to community groups and agencies that can provide
specialised and ongoing support and counselling; and

e public outreach and education.

Ontario developed a specific protocol for assisting victim/witnesses
in cases involving allegations of abuse in institutions — and more
generally, allegations involving multiple perpetrators and victims —
following its experience with the prosecution of abusers at the
Grandview, St. John’s and St. Joseph'’s schools.?” Nonetheless, victims of
an offence remain merely witnesses with no special status as a party.3°
Although required to participate in a process they have initiated or been
drawn into as witnesses, victims are not always given adequate infor-

mation about the process — and in any event, have no control over it.

b. Fact-finding

The evidentiary goals of the criminal justice process are to determine
whether an offence has been committed and to identify the offender.
The process is not an inquiry aimed at understanding the larger context
in which abuse took place or uncovering all the evidence about other
offences that were committed. Therefore, evidence about conditions in
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institutions that facilitate abuse may not be relevant for the purposes of
a criminal trial. Moreover, the accused will usually have critical infor-
mation for understanding the abuse that the court may never obtain
because of his or her right to remain silent.

While the criminal justice process is not specifically concerned with
understanding the factors that contribute to the commission of an
offence, contextual evidence is important, particularly in sexual abuse
cases. This includes discovering:

e the nature of the crime;
e why the victim did not report the abuse;
e whether the same accused committed other similar offences;

¢ how the accused had the opportunity to commit the crimes and
go undetected;

e in cases of allegations of physical abuse, whether the actions
were an appropriate form of discipline for the time or were

unreasonable; and
e the relationship of trust between accused and victim.

Although it is a fact-finding exercise, the criminal justice process has
strict rules governing the relevancy of evidence and a narrowly defined
scope, which means that it cannot satisfy a desire to paint the overall
picture of life at the institution. Furthermore, while a conviction may
provide closure, an acquittal may make closure more difficult to
achieve. An acquittal means only that, in law, the guilt of the accused
was not established beyond a reasonable doubt. This legal conclusion
may not reflect reality and many victims perceive an acquittal as a
rejection of their story by the legal system. Survivors who expect
the criminal justice system to uncover all the facts and to validate their
testimony will be disappointed unless they have a solid grasp of its
nature and purposes.
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c.  Accountability

The Criminal Code does not make all morally reprehensible conduct —
such as all forms of abuse in institutions — a criminal offence. Physical
and sexual abuse are criminal offences. Psychological abuse?! and
cultural abuse?? — however connected to physical and sexual abuse
and however relevant in understanding the context and circumstances
of that abuse — are not criminal offences.

It bears repeating that accused persons can be convicted only if the
admissible evidence establishes their guilt beyond a reasonable doubt.
In principle, a person is only criminally responsible if he or she
personally committed or was involved in the commission of an offence.
Responsibility by association, save for two exceptions,? is not recog-
nised in Canadian law. For example, an employer cannot be held
criminally responsible for an offence committed by an employee if the
employer did not personally participate in the commission of the
offence. An institution or organisation can be found guilty of an offence
only if the individuals constituting the core of the organisation (for
example, members of the Board of Directors) knowingly allowed or
participated in the offence.3* Carelessness, negligence or even a certain
tolerance of criminal conduct by an organisation is not sufficient.
Indifference to a criminal situation does not constitute a crime.?°

A criminal conviction is an effective form of accountability, both at
the point of conviction and in sentencing. Courts may now consider
“evidence that the offender, in committing the offence, abused a posi-
tion of trust or authority in relation to the victim”.3¢ This is directly
relevant to situations of institutional child abuse. As well, since 1997,
where an offender has been convicted of multiple offences, the court
may impose consecutive sentences for each offence.’” However,
maximum sentences are only imposed in rare cases. In addition,
courts are now directed to consider all available sanctions other
than imprisonment that are reasonable in the circumstances for all
offenders, with particular attention to the circumstances of Aboriginal
offenders.38
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Some victims may be dissatisfied with sentences they view as lenient
when compared to the long-term harm they have suffered.
Nevertheless, the criminal justice system is first and foremost an
accountability process that operates by convicting offenders.
Punishment is only a secondary part of accountability.

d. Fairness

The criminal justice process is designed to ensure, to the greatest extent
possible, that no person is convicted of an offence that he or she did
not commit. Fairness in the criminal justice process focusses on the rela-
tionship between the Crown and the accused. Fairness to others who
are not parties to the proceedings is less important. It is not surprising,
therefore, that victims and witnesses, particularly survivors of child
abuse, often perceive some aspects of the criminal justice process as
unfair to them. But many proposed protections or privileges accorded
to victims to make the process more responsive to their needs are
opposed by defence lawyers who fear that these may undermine the
ability of accused persons to make full answer and defence.

i Impact of the preliminary inquiry

There are differing views on the purposes and usefulness of the prelim-
inary inquiry.?® Survivors of child abuse generally object to the
preliminary inquiry because it forces them to undergo an additional
round of testifying and cross-examination. One judge has criticised
preliminary inquiries in the following terms:

... the preliminary hearing or preliminary inquiry has been turned into

a nightmarish experience for many Provincial Court judges. Rules with

respect to relevancy have been widened beyond recognition. Cross-

examination at a preliminary inquiry now seems to have no limits.

Attempts by Provincial Court judges to limit cross-examination have

been perceived by some superior courts as a breach of the accused’s right

to fundamental justice, a breach of his or her ability to be able to make

full answer and defence.*0

A preliminary inquiry probably seems an unnecessary burden to
anyone who has already given a statement in a police investigation and
who will have to testify at a trial. It is more than a burden in
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sexual offence cases where cross-examination can be harsh and persist-
ent.*! The requirement to testify more than once is not, itself, obviously
unfair to the complainant. It may show a lack of respect for survivors,
be inconvenient and upsetting, even traumatic. But it does not com-
promise the complainant’s rights, nor does it favour the accused so as
to render the criminal justice process unfair. However, given that the
purpose of the preliminary inquiry is simply to determine if the Crown
has some evidence upon which a jury could convict, it is unclear why
an extensive and harsh cross-examination of a complainant is allowed
at this stage.

ii.  Restrictions on conversations among witnesses prior
to testifying

Those who will testify in a criminal proceeding are warned by the police
not to discuss, among themselves, the events that are the subject of the
trial. This warning is based on the view that victims who have had dis-
cussions might coordinate their evidence in such a way as to strengthen
their case. While not a formal rule of evidence, this precautionary prac-
tice has almost taken on the character of a prohibition that begins when
the charge is laid.*?

The practice of requiring witnesses not to discuss the trial issues
deserves to be reconsidered in the context of historical institutional
child abuse. It may mean, both unfairly and unrealistically, that friends,
former classmates and even siblings cannot discuss with each other
some of the most significant shaping events of their lives — possibly for
a period of years. This imposes a particular hardship on survivors, who
may be coming together and revealing their experiences for the
first time since they were children. Mutual support and sharing are vital
coping mechanisms for confronting a troubled or traumatic past. A
hard-and-fast rule prohibiting discussions among complainant-
witnesses is, in this light, excessive. The judge or jury is capable
of determining whether any such discussion coloured the witness’s
testimony, and subsequently making an evaluation of credibility based
on more objective factors (such as how well witnesses stand up to
cross-examination).
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iii. ~ Cross-examination of complainants with respect to other sexual
activity

In 1993, the Criminal Code was amended to make evidence of the com-
plainant’s history of sexual activity inadmissible in cases involving
specified sexual offences — namely all sexual offences created by the
1983 amendments.*® In two cases, judges have interpreted this provi-
sion to mean that complainants alleging a sexual offence that occurred
prior to 1983 are still subject to cross-examination on their other
sexual activity.#* This strict interpretation is not in keeping with the
remedial nature of the 1983 amendments. It unfairly subjects those who
are alleging historical sexual abuse to a line of questioning that
Parliament has ruled inadmissible in post-1983 cases.

iv.  Breach of complainants’ privacy
Although some procedural rules protect the complainant’s privacy and
dignity, the fact remains that his or her medical,*> therapeutic
and personal files are not automatically confidential. The trial judge
may allow disclosure of these files if the accused can establish that
they are relevant to an issue at trial or to the competence of a witness
to testify.#¢ The judge weighs the complainant’s right to privacy
against the right of the accused to full answer and defence. In cases of
accusations that date back many years, defence access to these records
may be quite important. But the rules governing the process for
obtaining disclosure can be unfair to complainants. Where the accused
makes a disclosure application, the Crown cannot act as counsel for
the complainants. Complainants must normally hire their own
lawyer to argue for maintaining the confidentiality of their medical or

therapy records.*

v.  Delay in parole
Since 1995, courts have the discretion to delay an offender’s parole
eligibility for any sentences received after November 1, 1992.4% Rather
than being eligible after serving one-third of their sentence, offenders
may now be required to serve at least one-half their sentence (or
ten years, whichever is less) before applying for parole. This provision
covers sentences for sexual offences, but not those offenses set out in
the Criminal Code prior to 1970. Consequently, perpetrators convicted
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of sexual offences that took place prior to 1970 cannot have their
parole ineligibility extended to one-half their sentence. This might be
seen as unfair to survivors of institutional child abuse that occurred
prior to 1970.

e. Acknowledgement, apology and reconciliation

The criminal process does not promote voluntary acknowledgement of
responsibility because the State must establish the guilt of an accused
person beyond a reasonable doubt, and because an accused person
(presumed innocent) has the right to silence and cannot be compelled
by the Crown to testify. Other features of the process that encourage
accused persons to avoid voluntarily acknowledging their guilt are the
adversarial nature of the process and the fact that a term in prison may
follow a conviction.

In the 1995 amendments to the Criminal Code, one of the stated
objectives of sentencing was “to promote a sense of responsibility in
offenders, and acknowledgement of the harm done to victims and to
the community”.#* The ability of sentencing to effect this objective is
limited unless other elements of the process are also modified.>°
Some offenders contritely plead guilty, which is a verbal acknowledge-
ment of their responsibility. Others, however, may plead guilty as a
strategic move to achieve a more lenient sentence. This has little to
do with real acknowledgement.

Many Aboriginal communities have implemented programs that
allow for acknowledgement of responsibility by the offender, apology,
and ultimately, reconciliation. As well, certain judges have taken the
initiative and created sentencing circles to determine an appropriate
sentence. This type of procedure has had some success in cases where
the offender is a member of a community, has committed an offence in
that community, and will be required to live there.5! There is no single
procedural model to follow for sentencing circles and the Criminal Code
only stipulates some conditions for their use.5? It is up to local
authorities, with the consent and participation of the community, to
implement mechanisms intended to involve the community and the
offender in establishing a sentence.
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To date, there is no experience as to whether these alternative
measures can work in cases of historical institutional child abuse. Even
when an attempt at acknowledgement, apology and reconciliation is
made within a criminal justice proceeding, its results are not always
greeted with enthusiasm. In the case of Bishop Hugh O’Connor, for
example, the trial and various appeals went on for years. When a new
trial was ordered,>? the complainants requested that Bishop O’Connor
participate in an Aboriginal healing-circle in their community. He
agreed. The original complainants were satisfied with the healing-
circle, but some others in the community expressed concern that the
accused did not take full responsibility or apologise for the acts he
acknowledged having committed.>* This case shows how difficult it can
sometimes be to fix a sentence that meets the needs of both survivors
and communities.

f. Compensation, counselling, and education

For victims, the main benefit of the criminal justice process is that they
can recount, in a public forum, the wrongs that were done to them and,
in that way, assist in seeing that justice is done. This is a basic need for
many survivors and may provide a certain closure, even where the
trial does not result in a conviction. However, the criminal justice
process can do little to satisfy the needs of survivors for compensation,
counselling and education.

Since 1995, courts may order offenders to pay restitution for offences
involving bodily harm.s* These provisions do not provide victims
of past abuse with much in the way of compensation. The criminal
justice process is not a vehicle for the recovery of civil damages.>® In
addition, restitution can only be ordered to compensate for physical
harm and financial losses such as loss of income or support.
Psychological damages are not mentioned in the Criminal Code.
Furthermore, in practice, courts rarely order restitution. Finally, even
if restitution is ordered, the victim cannot count on the criminal justice
system to ensure compliance. The victim must apply to a civil court to
enforce a restitution order.
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The other needs identified by survivors, such as therapy, counselling
and education, are even more remote from the objectives of the
criminal justice system. It simply does not address them.

g. Needs of families, communities and peoples

Since the primary objective of the criminal justice system is to bring the
perpetrator of an offence to justice, the distinctive needs and interests
of families, communities and peoples are not a major concern. They
are not even considered “victims”. At the very most, their needs may
be given consideration during the sentencing process. Vindication of a
community interest as opposed to a general societal interest may be
achieved in a restorative justice process, but this community interest is
not normally a consideration in the criminal justice process. In some
cases, an offender may be ordered, as part of the terms of probation, to
pay a certain amount of money to a victim-assistance agency. If directed
at agencies that serve the survivor’s own community, such orders may
assist in responding to that community’s needs.

h. Prevention and public education

The public nature of the criminal justice process and the stigma of a
guilty verdict — particularly in the case of assaults on children or
vulnerable individuals — can be powerful tools for affirming collective
values. The publicity generated by these cases is a reminder of the
unacceptability of abusive behaviour toward children, especially by
persons in a position of trust. In this sense, the criminal justice process
may serve an educative function.

Although general and collective discouragement from committing
offences is an objective of criminal law, the actual preventive effect
of the criminal justice process is difficult to measure. Social scientists
have not yet identified all the factors that cause, let alone prevent,
crime — particularly sexual crimes. Of course, convicted perpetrators
of institutional child abuse may follow and benefit from therapy
programs offered in certain penitentiaries. This might help to reduce
recidivism and may therefore be considered a form of prevention.
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However, more general strategies of prevention — directed to the
redesign of institutions and their processes — are neither an objective,
nor a likely outcome, of the criminal justice process. At best, prosecu-
tions and convictions for institutional child abuse point to areas where
prevention strategies are most required.

4. Conclusion

The criminal justice system seeks to achieve a balance between the
rights of the accused and the power of the State. The system requires
the cooperation of victims in order to achieve its aims. This coopera-
tion comes at a personal cost to victims, however willing they may
be to assist.

Despite the emergence of restorative justice as a way of responding
to criminal conduct, the criminal justice process is still essentially
adversarial, reactive and punitive. Some changes have been made to
facilitate the participation of victims in the process. These include pro-
cedural changes relating to the manner in which police investigate,
prosecutors involve and prepare victims, and judges conduct trials. But
the central goals of the system have not been, and likely will not be,
modified in the near future. The criminal justice process offers a good,
although narrow, fact-finding capacity, and does produce accountabil-
ity — at least upon a guilty plea or a conviction.

Fundamentally, the criminal justice system is designed to ensure a
fair trial for accused persons and to punish those who have been
properly convicted. It does not provide an instrument for victims to
exact vengeance or to achieve redress that meets their other needs.
Achieving a balance between the rights of the accused and the desire to
bring wrongdoers to justice is particularly difficult when accusations
date back 20, 30 or 40 years. Survivors of institutional child abuse must
have realistic expectations as to which of their needs can be met
through the criminal justice system, and which cannot.
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Recommendations

PEOPLE BRINGING COMPLAINTS TO THE POLICE should be fully informed at

the outset of how the criminal justice process works and their role in it.

Considerations:

Governments should prepare, in consultation with interested parties,
pamphlets and information kits that describe the character of the crim-
inal process as it affects adult complainants alleging institutional child
abuse.

Community service agencies, survivors’ groups and other non-
governmental organisations should also be given resources to develop
their own information kits and pamphlets about how the criminal
justice process works when there are allegations of institutional
child abuse.

These various information kits should be available at all police
stations, social service agencies, hospitals and the offices of health care

professionals.

Police, social service agencies, hospitals and the offices of health care
professionals should have access to literature or help-line numbers to
which they may refer those who may disclose experiences of child abuse.

THOSE INVOLVED IN investigating, prosecuting, defending and judging
allegations of institutional child abuse should have special training, expert-
ise or experience and should have access to survivor-sensitive protocols that

have been developed for this purpose.

Considerations:

Protocols have been developed to deal with investigations of multi-
victim institutional child abuse. Any police force embarking on such
an investigation should consult these protocols or those who have
developed them.
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70\ When approaching potential witnesses, particularly for the first time,
there must be respect for the privacy of former residents of institutions.

As a rule, the first substantive interview in an investigation should be
conducted by a person with whom a survivor feels comfortable, and
this option should be presented to survivors. Where possible, former
residents of institutions should have follow-up interviews by an officer
with whom they feel comfortable (e.g. a female officer or an Aboriginal
officer).

Complainants should, however, be informed at the outset that it may
not be possible, over long and complex proceedings, to ensure that the
witness or complainants will always be able to deal with the same officials.

All major decisions about how the police intend to proceed should be
explained fully to the complainant(s), especially any decision not to lay
charges or to terminate an investigation.

PEER, PROFESSIONAL AND PRACTICAL SUPPORT for survivors should be
available from the commencement of a criminal investigation throughout the
trial and beyond.

Considerations:
Those involved in victim witness support programs should receive

training or education with respect to the particular needs of survivors of

institutional child abuse.

Wherever possible, witnesses for the prosecution should have access to
a private area while waiting to testify, so they do not have to wait with

the accused.

Support should include access to both peer and professional counselling

during a criminal investigation and prosecution.

Financial support should be available to permit a family member or
friend of the complainant to attend the trial or to provide the services of

a therapist or peer counsellor.
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THE EXPERIENCE OF TESTIFYING should avoid revictimising complainants. 70\

Considerations:

Devices to protect witnesses, such as screens in front of the witness box,
closed-circuit television and videotaped evidence should be available, in
appropriate circumstances, to adult witnesses. Currently, such devices are
available only to witnesses under the age of 18, and only where they

are complainants in cases involving sexual abuse.

Crown attorneys should have the resources necessary to fully prepare
survivors for testifying. Crown counsel who undertake prosecutions of
historical child sexual abuse should have the resources to explain issues
such as: how the process works, possible outcomes, the role of the com-
plainant, the duration of the process, etc.

Efforts should be made to avoid subjecting witnesses to multiple exami-
nations in the course of one criminal proceeding. Such a procedure
would require the support and collaboration of the Crown and defence
bars. The testimony would have to be videotaped, so that those relying
on it and not present when it was taped could assess the demeanour
of the witness.

If preliminary inquiries are not abolished, cross-examinations within
them should be time-limited, as determined on a case-by-case basis,
subject to an extension where this is justified.

The Criminal Code should be amended to ensure that all victims of child
abuse benefit from the same procedural protections as those who are
covered by the 1983 amendments to the sexual assault provisions.

Witnesses’ testimony should not automatically be discredited solely
because they have spoken together. There should be no presumption that
such as evidence is tainted. Defence counsel who wish to establish
that testimony is not reliable should have the burden to do so as in other

ordinary challenges to evidence.
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THE SENTENCING PROCESS should be inclusive and restorative wherever

possible.

Considerations:

Defence counsel should exercise discretion and restraint in cross-

examining persons who have submitted a victim impact statement.

Family members should be entitled to provide victim impact statements
to illustrate the lifelong effect of child abuse and how it affects the
relationships of victims with their families.

See D. M. Paciocco, Charter Principles And Proof In Criminal Cases (Toronto:
Carswell, 1987) at 3-11.

There are significant variations among the provinces in this respect. In some
provinces, the police have a large degree of independence in the decision
whether or not to start an investigation and when to continue it. In others, for
example Quebec, the State supervises the exercise of that power. Nova Scotia
has an independent director of public prosecutions. However, in all cases, a deci-
sion on whether to prosecute is made by the Crown.

A complainant need not be the person who actually claims to be a victim of an
offence. He or she could be a bystander or someone who suspects a crime has
been committed, e.g. an emergency room physician who has examined a
severely bruised baby. Most often, however, in the context of child abuse cases,
the adult who lays the complaint is the person who alleges he or she was the

victim of abuse.

In British Columbia, charges only proceed where the Crown so decides (Crown
Counsel Act, R.S.B.C. 1996, c. 87, s. 2).

Criminal Code, R.S.C. 1985, c. C-46, ss. 504-508.

See B. Hodge, “Private Prosecutions: Access to Justice” (1998) 4 New Zealand
Law Journal 145 at 145.
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This right to silence means that a person may choose whether or not to speak
to the authorities or respond to questions. The police may attempt to persuade
a person to talk, but cannot for example, use force or subterfuge to obtain a
statement. In part to protect the right to silence, there is a rule of evidence that
statements or admissions made to the police by the suspect are admissible at
trial only if they have been obtained voluntarily (that is, without any promises
or threats).

Section 24(2) of the Canadian Charter of Rights and Freedoms, Part 1 of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982,
c. 11 [hereinafter Charter]. Increasingly, however, courts are distinguishing
between real evidence (evidence which would have existed notwithstanding the
breach of Charter protections) and conscriptive evidence (where the accused has
been conscripted to provide evidence against him or herself, e.g. through a con-
fession or a blood sample). See R. Stillman, [1997] 1 S.C.R. 607. Real evidence is

rarely excluded, even if obtained in violation of the Charter.

Based on the offence in question, once an information is sworn, the procedure
can vary. For the purposes of this paper, and given the nature of the offences we
are addressing, we will assume the most complex and lengthy procedure will be
followed, i.e., indictment.

The Criminal Code provides that an accused may be tried by a superior court
judge sitting without a jury, by a superior court judge sitting with a jury or by
a provincial court judge sitting alone, depending on the nature of the charge.
For example, in certain cases the accused may elect how to be tried (supra note
5,5.536(2)).

For example, if there is a clear possibility of the accused committing an offence
while free.

For current complaints involving physical and sexual violence, the preliminary
inquiry is much less common. Preliminary inquiries cannot be held where the
Crown decides to choose a form of trial called a “summary proceeding”. Many
offences relating to physical and sexual assault may be prosecuted by a sum-
mary process. But since such proceedings must be taken within six months,
where the alleged offence took place many years previously the Crown will have
to proceed by following a more complex proceeding involving an indictment,

and usually, a preliminary inquiry.
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The federal government is considering amendments to the Criminal Code that
would reduce the number of preliminary inquiries by classifying all offences in
the Criminal Code with a maximum penalty of 10 years imprisonment or less,
as hybrid offences. This means Crowns would have the option of proceeding
either by way of indictment (where a preliminary inquiry is generally available)
or by way of summary conviction (which does not include a preliminary
inquiry). See “Criminal Code Changes Could Mean Fewer Juries “ National Post
(16 August 1999) A4. See also Department of Justice, A Survey of the Preliminary
Inquiry in Canada (Working Paper) by D. Pomerant & G. Gilmour (Ottawa:
Department of Justice, 1993).

The Crown must inform the defence of documents provided to the Crown by
the complainant, such as medical or therapeutical files, but their disclosure to
the defence is not automatic.

R. O’Connor, [1995] 4 S.C.R. 411.

Criminal Code, supra note 5, ss. 278.1-278.91. The constitutionality of these
provisions was challenged, principally on the basis that they infringe the right
of an accused person to make full answer and defence. In the case of R. Mills,
[1997] S.C.C.A. No. 624, online: QL, which it decided on November 25, 1999,
the Supreme Court of Canada upheld the constitutionality of these provisions
regarding the production of confidential records to the accused, thus supporting
the legislative balance between the rights of the accused and the complainant’s
rights.

Recent judicial decisions (e.g. R. v. K.G.B., [1993] 1 S.C.R. 740) make it possible
(though exceptional) to file a statement of a witness, if taken in circumstances
that guarantee its reliability, in certain special cases where the witness will not
testify at trial.

The defence need not present any evidence if it believes that the Crown's evi-
dence is not sufficient to support a conviction. The accused does not present
any evidence until all the Crown’s evidence is presented. Once the accused has
responded, the Crown cannot present any additional evidence except to
counter evidence presented by the defence that could not have been anticipated
during the Crown’s case.

The rules regarding the admissibility of similar fact evidence have evolved over
the last several years. While the law is not entirely settled, some similar fact
evidence may now be available in trials involving several complaints against
a single accused. See R. v. Arp, [1998] 3 S.C.R. 339.

See R. v. Feeney, [1997] 2 S.C.R. 13; R. v. Burlingham, [1995] 2 S.C.R. 206 and
Charter, supra note 8.
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Criminal Code, supra note 5, s. 718. For a discussion of these goals of sentencing
see Canadian Sentencing Commission, Sentencing Reform: A Canadian Approach
(Ottawa: The Commission, 1987) c. 6 and Ruby, C. Sentencing (5th ed.) (Toronto:
Butterworths, 1999).

Criminal Code, supra note 5, s. 722. It is only as a result of amendments to the
Criminal Code in 1995 that judges are required to take the statements into
account (S.C. 1995, c. 22, s. 6).

An Act to amend the Criminal Code (Victims of Crime) and Another Act
in Consequence, S.C. 1999, c. 25, s. 17(1). This Act came into effect on
December 1, 1999.

Recognizing this, efforts have been made to develop protocols about how the
different stages of the process should engage survivors. For example, British
Columbia has two protocols for responding to allegations of abuse in respect of
the Jericho Hill School and Indian Residential Schools. Protocol for Jericho Hill
Intervention (undated), Protocol for Indian Residential School Abuse Support Service,
Between: Provincial and Federal Governments and Aboriginal Representatives
(21 June 1995). Both were developed through a process of negotiation involv-
ing the affected communities, representatives of various ministries of the
provincial government and, in the case of the Residential School protocol, rep-
resentatives of the federal government. The RCMP has also developed a guide
for the investigation of sexual offences (A. Szabo et al., Investigative Guide for
Sexual Offences (Ottawa: RCMP, 1997)).

For a discussion of the effect of delay in charging and prosecuting an individ-
ual see R. v. L (WK.) [1991], S.C.]J. No. 40 (S.C.C.), online: QL. Note also the
decision not to prosecute in connection with the Westray mine disaster, due to
insufficient evidence of criminal conduct. See “Westray Investigation was
Botched, Former Prosecutor Argues in Memo” The Ottawa Citizen (17 December
1998), online: <http://www.geocities.com/Athens/3116/commen45.html>
(date accessed: 16 November 1999).

Campbell v. Ontario (A.G.) (1987), 58 O.R. (2d) 209 (H.C.J.).

A private prosecution was launched in Quebec by one of the Duplessis Orphans.
The prosecution was successful (R. v. Burton (29 February 1996), Montreal
500-01-016545-946 (C.Q.)).

A plea bargain is an informal procedure where an agreement is reached by the

Crown and the defence as to the plea and possible sentence.

Protocol for the Development and Implementation of a Victim/Witness Assistance
Program in Multi-Victim Multi-Perpetrator Prosecutions (January 1996).
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Certain provisions of the Criminal Code do differentiate between the
complainant and other witnesses or provide special consideration for victims.
See for example those provisions dealing with issues such as evidence of
the complainant’s sexual activity (supra note 5, s. 276-276.4); restitution orders
for victims of offences (ibid., s. 738); and the use of victim impact statements
(ibid., s. 722).

Psychological trauma may, however, be included in the Criminal Code defini-
tion of bodily harm, see R. v. McCraw, [1991] 3 S.C.R. 72.

For a discussion of cultural abuse see Part IA., above at n. 12. Some argue that
the residential school system for Aboriginal children was a form of genocide, as
defined in international law. See R.D. Chrisjohn & S. Young, The Circle Game
(Penticton, B.C.: Theytus Books, 1997). Genocide is a criminal offence in
Canada (supra note 5, s. 318).

The two exceptions are: a party to an offence (Criminal Code, supra note 5, s. 21)

and conspiracy or counselling offences (ibid., ss. 463, 464).
See Canadian Dredge & Dock Co. v. The Queen, [1985] 1 S.C.R. 662.

The duty to report actual or suspected child abuse is contained in provincial
child welfare legislation. Failure to report is therefore a statutory provincial
offence rather than a criminal offence. See for example Child and Family Services
Act, RS.0. 1990, c. C-11, 5. 72.

Criminal Code, supra note 5, s. 718.2(a)(iii).

Ibid., s. 718.3(4). Previously, a court could only impose concurrent sentences

when an accused was being sentenced for multiple offences at one time.

Criminal Code, supra note 5, s. 718.2(e). Note that this provision, which
has elicited a certain amount of controversy, was considered in an appeal
motion on July 7, 1999 in R. v. Akan, [1999] B.C.C.A. 452, online:

<http://www.courts.gov.bc.ca> (date accessed: 16 November 1999).

See R. v. Dawson, [1997] O.]J. No. 2188 (Gen. Div.), online: QL (aff'd (1998),
39 O.R. (3d) 436 (C.A.)) for a review of the purposes of a preliminary inquiry.

R. v. Darby, [1994] B.C.J. No. 814 (Prov. Ct.), online: QL, mentioned
with approval in R. v. O’Connor, [1995] 4 S.C.R. 411 and R. v. Dawson, [1997]
0.J. No. 2188, online: QL.
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An Ottawa lawyer was apparently the first to use the expression “whacking the
complainant” in 1988 to refer to how a criminal defence lawyer might employ
access to private therapeutic records. See C. Schmitz, “ “Whack” sex assault com-
plainant at preliminary hearing” The Lawyer’s Weekly 8:5 (27 May 1988) 22;
M. Blanchfield, “Courtroom Warrior Goes to Battle for Accused” The Lawyer’s
Weekly 15:35 (26 January 1996) 1 at 6:

In 1988, Mr. Edelson laid out his philosophy for winning a sex assault case
in a seminar for Ottawa-area lawyers ... “Whack the complainant hard” at
the preliminary hearing, he advised. “Generally, if you destroy the com-
plainant in a prosecution,” he said, “you destroy the head. You cut off the
head of the Crown’s case and the case is dead... “You've got to attack the
complainant hard with all you’ve got so that he or she will say: ‘I'm not com-
ing back in front of 12 good citizens to repeat this bullshit story that I've just
told the judge”. Four years later, Toronto Star columnist Michele Landsberg
was still critical. “More and more defence lawyers are enthusiastically

following Edelson’s blueprint,” she wrote.

In trials, it is also common to exclude other witnesses from the courtroom when
one is testifying. This is done so that later testimony will not be influenced by
what has already been said. The court can also order witnesses not to talk to
each other about any matter related to the trial or their testimony.

Supra note 5, s. 276.

In R. v. Lawlor (28 January 1999), St.John’s (Nfld. S.C: (T.D.)) [unreported], and
in R. v. Lasik, [1999] N.J. No. 55 (Nfld. S.C. (T.D.)), online: QL, (oral rulings
during trial), ruled that in pre-1983 cases defence counsel were permitted to

question complainants on previous sexual activity.

In cases of sexual assaults which took place prior to 1970, there is some issue as
to whether the Criminal Code provisions restricting access to a complainant’s

medical records (supra note 5, s. 278.2) apply. See R. v. Lasik, ibid.
Criminal Code, ibid., ss. 278.1-278.91

British Columbia will pay for these legal fees. In Newfoundland, the decision to
cover these fees is made by the province on a case by case basis.
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Criminal Code, supra note 5, s. 743.6(1) reads:

Notwithstanding subsection 120(1) of the Corrections and Conditional Release
Act, where an offender receives, on or after November 1, 1992, a sentence of
imprisonment of two years or more, including a sentence of imprisonment
for life imposed otherwise than as a minimum punishment, on conviction
for an offence set out in Schedule I or II to that Act that was prosecuted by
way of indictment, the court may, if satisfied, having regard to the circum-
stances of the commission of the offence and the character and
circumstances of the offender, that the expression of society’s denunciation
of the offence or the objective of specific or general deterrence so requires,
order that the portion of the sentence that must be served before the offender
may be released on full parole is one half of the sentence or ten years,
whichever is less.

Ibid., s. 718.

It is recognition of the close relationship between sentencing and other aspects
of the criminal justice process that lies behind the movement to “restorative jus-
tice”. See, for example, Correctional Service of Canada, A Framework Paper on
Restorative Justice and the Correctional Service of Canada (Ottawa: Correctional
Service of Canada, 1998), and Law Commission of Canada, From Restorative
Justice to Transformative Justice [:] Discussion Paper (Ottawa: Law Commission of
Canada, 1999). Available in hard copy from the Law Commission of Canada
and online: <http://lcc/gc/ca>.

See Canada, Department of Justice, Building Community Justice Partnerships:
Community Peacemaking Circles (Ottawa: Minister of Public Works and
Government Services Canada, 1997).

Criminal Code, supra note 5, s. 717(1).
See R v. O’Connor, [1998] B.C.J. No. 649, online: QL.

See <http://www.islandnet.com/bcasvacp/oconnor.html> (date accessed:
16 November 1999) on the website for B.C. Association of Specialized Victim

Assistance and Counselling Programs.

Criminal Code, supra note 5, s. 738(1)(b). Prior to 1995, when this section was
enacted, restitution was only available for damage to property.

Constitutionally, criminal law is under federal legislative jurisdiction:
Constitution Act, 1867 (U.K.), 30 & 31 Vict,, c. 3, s. 91(27), reprinted in R.S.C.
1985, App. II, No. 5, and the general civil law, including damages for wrongful
behaviour, is under provincial legislative jurisdiction, ibid., s. 92(13).
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C. Civil Actions

1. Introduction

Most forms of physical and sexual abuse constitute crimes under the
Criminal Code, but an even broader range of wrongful conduct can give
rise to a civil action.! If one person causes harm to another intention-
ally, or even unintentionally, that harm may constitute a civil wrong.
In the common law, a civil wrong is called a tort, and under the civil
law of Quebec it engages that person’s extra-contractual responsibility.
To obtain compensation (usually monetary), persons who have been
harmed have the right to sue the person or persons they believe to be
responsible for the harm done.

Although both may deal with the same events, a civil action
operates independently of the criminal justice process. It may be
commenced whether or not there has been a criminal investigation or
prosecution. A person may be convicted in a criminal trial and found
liable at a civil trial for the same misconduct. It is also possible to
succeed in a civil action even though the defendant has been acquitted
in a criminal trial. This occurs partly because different facts may be put
into evidence at each trial, and partly because the plaintiff need only
prove the civil case “on the balance of probabilities” and not “beyond
a reasonable doubt”. Finally, a defendant may be held civilly liable for
wrongtul conduct that is not a crime.

2. Description

a.  Wrongful conduct

The basic premise of a civil action is that people are responsible for the
injuries they cause to others.?2 Under both the common law and the civil
law of Quebec, a plaintiff must prove three basic elements in order to
succeed: the fault of the defendant, the injury to the victim, and a causal
connection between the fault and the injury. Physical, psychological or
sexual violence constitutes a civil wrong.
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Quebec civil law does not distinguish between different categories of
wrongful conduct. The principles of liability are the same regardless
of the type of fault alleged. In addition, people subjected to physical
violence may also bring a claim under the Quebec Charter of Human
Rights and Freedoms? for a violation of their fundamental rights (secu-
rity, liberty, dignity, etc.). Even though victims can invoke both the Civil
Code of Québec and the Quebec Charter of Human Rights and Freedoms, as
a basis for claiming damages from a wrongdoer, they are not entitled to
double compensation.*

In the common law, a plaintiff is required to establish that the facts
complained about fit into a defined civil wrong, or “cause of action”.
Depending on the facts, allegations of physical and sexual abuse can
satisfy the definitions of several causes of action. The plaintiff is per-
mitted to allege and prove that the same factual allegations constitute
more than one recognised civil wrong.

In common law provinces, most of the civil actions available for
physical and sexual abuse are torts. It is also possible to bring an action
for “breach of fiduciary duty” where the defendant held a position of
power and trust over the plaintiff. The torts most commonly alleged
against perpetrators of child abuse are assault and battery. A battery is
defined as intentional physical contact with the person of another
without that person’s consent.’ Battery covers corporal punishment and
any sexual contact. Regarding physical discipline, parents and teachers
are permitted to defend against a battery claim by proving they used
only reasonable force by way of correction.® Assault is the intentional
creation of the expectation of physical contact without consent.
Psychological abuse might be actionable as an assault” — if, for example,
the perpetrator intentionally causes fear of imminent sexual battery.

The action for breach of fiduciary duty is also available in the com-
mon law where a plaintiff alleges that a person has abused his or her
power for personal benefit. It is not a tort action, although there are
many similarities.® It might lie against a doctor, teacher, priest, or step-
parent who took advantage of the relationship to secure sexual favours.
It might also lie against the institution itself for failing to ensure that
the employees did not abuse their positions of trust.” While conduct
that constitutes breach of fiduciary duty in sexual and physical assault
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cases will generally also constitute a tort,'° there may be advantages to
the fiduciary action, such as the possibility of recovering a larger
amount of damages.!!

In both the common law and civil law systems, civil actions may be
brought against persons other than the direct perpetrator, and against
responsible institutions. The principle of liability for negligence means,
for example, that schools and other institutions must take
reasonable care in hiring and supervision to prevent their employees
from causing harm to students. It could be negligent to have inadequate
security at an institution, or to have no appropriate disciplinary
procedure policy for staff. The defendant’s conduct is judged against
what could be expected of the reasonable person or institution in a
similar position to that of the defendant.

b.  Who may sue?

A civil action is initiated, controlled and financed by the plaintiff — that
is, the person who chooses to commence it. In cases of institutional
child abuse, the plaintiff is usually the direct or immediate victim. In
Ontario, others such as members of the survivor’s family who did not
experience the abuse but who suffered the consequences can also bring
an action as indirect victims.'> However, usually damages will be
awarded only to the spouse at the time of the abuse and children who
were born at that time, thereby excluding most family members of a
survivor of institutional child abuse.!

If an immediate or an indirect victim dies before bringing a lawsuit,
his or her heirs can act on his or her behalf, initiating the action that
the deceased victim could have brought. Often, an heir and an indirect
victim are one and the same person, and as a result, can obtain dual
compensation: firstly as the heir and secondly as the indirect victim.

c.  Group actions and class actions

A number of people who have suffered similar harm at the hands of the
same person or persons may wish to sue together. A representative
action occurs when a group of plaintiffs asserts a common right through
one individual or a small number acting as their agent. These actions
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are intended to avoid having a large number of plaintiffs make the same
proof of the same fault in a large number of very similar lawsuits. This
allows them to save on costs, such as lawyer’s preparation time or
hiring of expert witnesses.

Provincial rules of procedure governing group actions are largely
similar. These rules require only that prospective plaintiffs have “the
same interest”. But courts have been cautious in their interpretation of
this requirement. As a result, very few multiple-plaintiff actions have
been authorised to proceed.!

Three provinces — Quebec, Ontario and British Columbia — have also
tried to simplify some types of multiple-plaintiff proceedings by enact-
ing class action legislation.!> In addition, both Ontario and Quebec have
mechanisms to provide funding to support class actions.'® While the
composition of the class is at first defined by those initiating the action,
the courts must “certify” the class before the action may proceed. The
certification decision is based on criteria such as:

e there is an identifiable class of two or more persons;
e the claims of the class members raise common issues; and

e a class proceeding would be the preferable procedure for the fair
and efficient resolution of the common issues.

Procedures exist to allow persons to opt out of a class action.
Members who remain in the class action usually are not active partici-
pants in the litigation, but they share in the damages awarded if it is
successful. Class action statutes do not necessarily make it any
easier for survivors of institutional abuse to join in bringing a civil
action. An attempt by the “children of Duplessis”!” to launch a class
action was unsuccessful. The court found that the class action was not
an appropriate procedure due to the diversity of individual claims.
Certification was initially denied to survivors of the Jericho Hill School'®
in part because the judge was of the opinion that:

the class action will inevitably break down into substantial individual

trials ... and does not promote judicial economy or improve access to

justice.®
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The British Columbia Court of Appeal disagreed. It allowed certification
for the class, which it defined as:
students at the Jericho Hill School between 1950 and 1992 who reside in

British Columbia and claim to have suffered injury, loss or damage as a

result of misconduct of a sexual nature occurring at the school.??

In both cases, the suit was against a provincial government. The
allegations related to the policies, practices and state of knowledge
generally within the government that may have contributed to abuse.
If the Quebec court had adopted a more liberal interpretation of the
law, those common issues could have enabled the certification of a
class action.

d. Who may be sued?

The primary defendant in a civil action will be the person alleged to
have committed the abuse, or if that person dies before the lawsuit, his
or her heirs. But there is a risk that, if found liable, the perpetrator will
be unable to pay damages. This leaves the plaintiff with a symbolic
victory, but no money.?! Therefore, it may be important for the plain-
tiff to sue other parties as well.?? For example, where a defendant is
insured, plaintiffs will allege causes of action for which the defendant
has insurance coverage. Again, if more than one defendant committed
the harm, the plaintiff may sue them all. If successful, the plaintiff can
choose from which defendant or defendants to collect the full amount
of damages.

In common law provinces, the perpetrators’ employers can be held
liable in their own right for negligence. An institution may be found
liable in negligence where, for example, it failed to screen employees
before hiring them, or failed to supervise them adequately.?® An
employer (such as a training school or a residential school) can also be
found liable where there is no direct liability — that is, where it has com-
mitted no fault. This form of legal responsibility is known as vicarious
liability. If the act falls within the ambit of the risk that the employer’s
enterprise creates or exacerbates, employers may justly be held liable
even for the unauthorised act of an employee.
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In one recent case, Bazley,?* a child placed in a residential facility was
sexually abused by the man responsible for his care. This man had the
responsibilities of a parent, including bathing the child and tucking him
in at night. The Supreme Court of Canada set out principles governing
vicarious liability in the following terms:

The test for vicarious liability for an employee’s sexual abuse of a client

should focus on whether the employer’s enterprise and empowerment of

the employee materially increased the risk of sexual assault and hence
the harm.?

It concluded that the employer was vicariously liable. In a companion
case, Griffiths,?® an employee of a non-residential children’s organisa-
tion carried out the abuse and the assault occurred at the employee’s
home. The Court held that there was not a sufficient connection
between the risk created by the employment and the assaults. The
employer was therefore not held vicariously liable.

In both cases, the defendants argued that charitable or non-profit
organisations should be exempt from vicarious liability. They argued,
in part, that unlike commercial enterprises, they cannot pass on the
costs of this no-fault liability to their customers, and the potential costs
of vicarious liability might force them to stop providing the important
social services that they offer. The Court rejected this argument.?” These
decisions have clear implications for the liability of both governments
and churches in respect of institutions where their employees commit-
ted acts of sexual and physical abuse on children in their care. In
general, the circumstances of institutional child abuse are more closely
analogous to the Bazley case, where the employer was held vicariously
liable, than to the Griffiths case where it was not.?

In addition to the person who actually perpetrated the abuse, plain-
tiffs may also sue others who may have had a duty to control or
supervise the perpetrators or otherwise prevent the abuse. This is most
frequently done through actions in negligence or breach of fiduciary
duty. For example, co-workers of the abuser may have had a duty to
report the abuse to superiors. Management is required to take reason-
able care to prevent the abuse once it knows, or ought to know, about
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it. Health care professionals, police, teachers and social workers have
special obligations to report abuse when they are aware of it. Their
failure to do so may result in civil liability.

In the civil law of Quebec, the wrongdoer’s employer, such as the
government or a religious community, can be held personally liable for
negligence under article 1457 C.C.Q. Some examples of negligence
include hiring the employee, not providing training, and not immedi-
ately firing the employee.?’ In addition, under article 1463 C.C.Q.,
employers may be held vicariously responsible for the fault committed
by their employees in the performance of their duties. As in the
common law, vicarious liability does not involve proving the fault of
the employer, but rather, proving that the employee’s offences were
committed in “the performance of his or her duties”. For example,
when the violent acts were committed during the employee’s working
hours or within the institution, there is a strong possibility that the
employee committed those offences “in the performance of his or her
duties” and the employer will automatically be held responsible.
Finally, under article 1457 C.C.Q., the offenders’ co-workers or super-
visors who failed to report could be held liable for failing to have
exercised the care of a reasonable person in the circumstances.

e. How long after abuse can one sue?

The law limits the time within which victims can sue after they have
been injured. Once the applicable time limit, known as a “limitation
period” in the common law and “prescription” in the civil law of
Quebec, has expired, the action cannot proceed.®® The delay within
which a person must commence a civil action is usually between two
to six years after the misconduct occurred.3! Special rules apply to
minors who have been injured. The limitation period is suspended, and
does not begin to run until the minor has reached the age of majority.
Even so, limitation periods can be a significant barrier to those who suf-
fered abuse, particularly sexual abuse, as children. It may take years,
even after reaching adulthood, for survivors to recognise the connec-
tion between the harm they suffered and the psychological impact of
that harm.
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The common law has begun to acknowledge this difficulty. In 1992,
the Supreme Court of Canada ruled that the limitation period in a case
of incest does not begin to run until the victim becomes conscious of
the damage suffered and its probable cause.?? This “delayed discover-
ability” rule has been applied to actions for sexual abuse against
those who had fiduciary relationships with the victim - for example,
teachers, priests and doctors. It is not yet clear, however, whether the
“delayed discoverability” rule also applies to cases involving physical
abuse of children.3

The Civil Code of Québec provides that where it is physically or psy-
chologically impossible for a victim to commence an action,
prescription begins to run only when the impossibility ends.3*
Ignorance of the law or lack of financial resources does not constitute
impossibility to act. The courts have traditionally given a narrow
interpretation of the impossibility to act as a reason to suspend
prescription.3®> However, the Supreme Court of Canada recently
changed direction in Gauthier v. Beaumont,?*® where the plaintiff was
tortured by police in an effort to obtain an admission, and waited over
six years before bringing an action against them. The Supreme Court
recognised the plaintift’s psychological impossibility to act,?” and
suspended prescription. In addition, although M.(K.) v. M.(H.) is a com-
mon law decision, two recent Quebec decisions*® have expressed
approval for the principles it states.

Some common law provinces have recently amended their limita-
tions legislation to make it clear that actions alleging sexual misconduct
are not subject to the usual limitation periods.** Others have simply
enacted the principle set out in M.(K.) v. M.(H.).** The Northwest
Territories and Newfoundland statutes explicitly recognise that the
dependent nature of the relationship between the offender and the vic-
tim is a relevant consideration in deciding whether the extended
limitation period will apply in cases involving allegations of sexual mis-
conduct. In Saskatchewan, the dependent nature of the relationship is
a distinct basis for extending the limitation period for a broader range
of offences, such as trespass to the person, assault or battery.
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f. The process

The plaintiff is responsible for managing the action, as well as the inves-
tigation and gathering of evidence to support the claim. The typical civil
action proceeds through the following stages. A prospective plaintiff
visits a lawyer to explain the damage suffered. Should the lawyer
conclude that a cause of action exists, normally the first step is to write
the potential defendant requesting payment of damages or some
other remedy. If that person refuses, legal proceedings will be formally
commenced. The procedure for doing so varies slightly from province
to province.

Next comes the stage of collecting evidence, including a process
where the lawyers for each side may question potential witnesses, called
an “examination for discovery”. During this process, applications may
have to be made to the court in order to settle differences between
lawyers. The examination for discovery resembles a preliminary inquiry
in a criminal trial, with the result that many claimants find it quite
unsettling.

After these pre-trial processes, the case can proceed to trial.
The proceedings are adversarial, with each party entitled to conduct
the case as it sees fit. This includes making decisions about what evi-
dence to present and whether to have the plaintiff and defendant
testify. If the plaintiff decides to testify, he or she will be subjected to
cross-examination. While cross-examination in a civil trial may not
always be as rigorous as in a criminal trial it can still be a revictimising
experience for claimants.

The plaintiff enjoys a great deal of control over the proceedings, at
least in theory. Defendants are also in a position to control the pace of
the process, and may choose to move them along at a more rapid pace
than the plaintiff desires. Similarly, defendants may prolong the pro-
ceedings if that better suits their purposes. For this reason, many
provinces have begun to experiment with allowing judges a greater
power to control civil actions. This idea, called case management, is one
way for the court to control the pace of a lawsuit.4!
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Social workers, teachers, and foster Parents always told me, “You can
do it.” But my peers in the network PROVED that | could do it.
Teaching by example, my peers showed me that someone from the
same background as me can take control of their life, help themselves

and their peers, heal, and experience “life after the system”.

— National Youth in Care Network — “Tools for Change”
a conference sponsored by the Department of Justice Canada,
“Working Together for Children”, September 27, 1999.

| still felt guilt, shame, and self-hatred because of the abuse I'd
experienced. It was the network that taught me to love myself and

want to live — before | joined the network, | only wanted to die.

Really my success Is much like a loaf of bread; My agency gave me the
flour, eggs, and other ingredients that form the dough. But dough
alone doesn’t make a loaf. It was the network that provided the yeast:
the care, support, and motivation that gave life to the dough and

allowed me to rise.

— National Youth in Care Network — “Tools for Change”
a conference sponsored by the Department of Justice Canada,
“Working Together for Children”, September 27, 1999.
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The plaintiff normally bears the expenses of preparing and conduct-
ing the litigation.*? Usually a successful plaintiff will receive an “order
of costs” from the court that will help meet some, but by no means all,
of these expenses. In sexual assault cases in some common law
provinces, plaintiffs have a good chance of receiving an award for costs
that covers a significantly higher proportion of their actual expenses.*?
On the other hand, where a plaintiff is unsuccessful in his or her action,
he or she may have to pay a good part of the defendant’s legal costs.
The possibility of an adverse ruling and liability to pay the defendant’s
is a serious financial risk for the plaintiff.

At any time during a civil action, the plaintiff may put an end to the
proceeding by abandoning the lawsuit. Similarly, the defendant may
choose simply to pay the defendant the amount asked for and avoid the
trial. More commonly, however, trials are avoided by an agreement
between the plantiff and the defendant. Lawyers for the parties negoti-
ate a settlement, in which each compromises slightly in order to resolve
the dispute privately without the need for a trial. These settlements can
be reached right up until the moment the judge renders a decision.*

g. Remedies

The remedy generally available to a successful plaintiff in a civil action
is an order of the court directing one or more defendants to pay
the plaintiff a sum of money (damages). Damages are of three types:
pecuniary (or special), non-pecuniary (or general), and punitive. The
first two categories are intended to compensate plaintiffs for their loss.*s
Pecuniary damages cover actual expenses already incurred,* as well as
the anticipated costs of future expenses. They also cover the lost income
and lost earning capacity of the plaintiff. For example, physical and
sexual abuse of children may impair the ability of survivors to do well
in school, and consequently prevent them from earning as much as
they could have otherwise. This lost earning capacity is estimated on
the basis of actuarial and personal evidence presented at trial. All such
claims must be proven, often requiring testimony from experts.”
Non-pecuniary damages — also referred to as general or moral dam-
ages — are intended to compensate for pain, suffering, and loss of
enjoyment of life, in short, for the psychological and emotional harm
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caused.*® Moral damages cannot be quantified as readily as pecuniary
damages. However, courts will consider the nature and duration of the
injury suffered and its effects on the victim when assessing this amount.

Punitive damages may be awarded to punish the defendant for con-
duct that was particularly outrageous. An award of punitive damages is
intended to demonstrate society’s rejection of the defendant’s acts.*’ In
determining whether to make a punitive award, the court considers the
conduct itself, how much the defendant has already been ordered to
pay in compensation, and any prior criminal penalties that may have
been imposed for the same wrong.>° In Quebec, punitive damages may
be awarded only where the law expressly provides for them.>!

Indirect victims, such as parents, can also be entitled to monetary
compensation for injuries sustained.? Pecuniary damages might
include past and future costs of therapy and medication, and loss of past
and future income. Non-pecuniary damages might include the loss of
affection and support that they personally sustain as a result of injuries
to the immediate victim. Indirect victims are rarely awarded punitive
damages.

Damages are usually awarded as a lump sum, that is, a single, final
amount.>® If the survivor’s condition deteriorates, he or she cannot
return to court to claim additional compensation.>* Similarly, if the vic-
tim’s condition improves, the defendant cannot request that the matter
be reopened. Damages to cover future needs are based on aggregate
data - for example the average life expectancy for people of that age.

Plaintiffs may elect to receive their damages in the form of periodic
payments. Generally, they cannot be compelled to do so.>> However,
courts in Manitoba and Ontario have authority to order that damages
be paid in instalments.>® As with the case of lump sum awards, quan-
tification of the amount of periodic payments is also fixed in advance,
and cannot afterwards be varied to take account of actual future need.

It remains the plaintiff’s responsibility to enforce a civil court order.
Where a defendant does not, or cannot, pay cash a plantiff will
normally hire a bailiff to seize the defendant’s property, sell it by
public auction and hand over the net proceeds of the sale. Sometimes,
rather than use this regular process for collecting a judgement, plain-
tiffs will sell the judgement (usually at a large discount) to a collection
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agency, to immediately receive cash. Other plaintiffs may transfer
their right to receive periodic payments in the future in exchange for
goods and services provided immediately. In most provinces there is
no regulation of when and how these transactions are undertaken.

Insolvent defendants or defendants who are incarcerated will
probably never pay the damages awarded against them.5” Nonetheless,
some plaintiffs in sexual abuse cases bring civil actions for the purpose
of vindication, even though there is no reasonable prospect of actually
collecting any financial compensation.*® Others may seek non-
monetary remedies in the form of injunctions ordering the defendant
to do, or to refrain from doing something. When these orders are
directed to reforming an institution’s procedures or practices, they
are usually referred to as structural injunctions.*® In certain cases,
structural injunctions can prove quite useful in countering the systemic
conditions that may give rise to institutional abuse.®

h. Settlements and alternative dispute resolution

Because a civil action is a private proceeding between a plaintiff and a
defendant, the State normally has no formal role in the process. This is
true even when there are several plaintiffs as in a class action, or several
defendants (for example, when the perpetrator and his or her employer
are sued together). For this reason, either the plaintiff or the defendant
may end the action at any time before the judge renders a decision.®!
As noted, the plaintiff may simply abandon the action and withdraw
the suit. Likewise, the defendant may choose to pay the plaintiff. More
often, however, the plaintiff and the defendant come to an agreement,
in which both parties compromise slightly in order to resolve the dis-
pute privately. In the common law, this type of agreement is referred to
as a settlement, and in the civil law as a transaction. A settlement may
occur at any time. It may happen right after the document initiating
the action is filed; it may be reached after the “pre-trial discoveries” have
been held (but before the trial); it may be negotiated during the trial; or
even after the trial is over and the judge is still deliberating. In cases
involving institutional child abuse, one example of this type of
proceeding is the settlements concluded in Alberta with approximately
900 victims of forced sexual sterilisation.®?
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Settlements are binding upon the parties in the same way as a
judgement would be. Occasionally, the plaintiff and defendant ask the
judge to publicly record their settlement in a judgement.®® Unlike a
judgement, however, the details of the settlement need not be made
public. A judgement that incorporates a settlement may contain fea-
tures that the court itself could not order. For example, the defendant
may agree to apologise to the plaintiff, contribute money to establish a
therapeutic program, found a community centre or pay for a memorial
or a documentary archive. Even where the agreement is strictly
about money, the parties have a great deal of flexibility in determining
how that money should be paid: payment can made in a lump sum,
in periodic payments, or as part of what is called a “structured
settlement”.%* Some believe that there is a public side to civil actions
and that all settlements should be filed in court as a matter of
public record.®® This would provide other potential claimants with
detailed information about the amount of the settlement and help
to ensure that a certain consistency between different claimants is
maintained. No province has yet required that negotiated settlements
be made public.

As a matter of course, most cases do settle rather than proceed to
trial.®® But the settlement will always be negotiated in the shadow of the
judicial process, and under the threat of the court’s decision. Many
provinces have experimented with adjustments to the civil justice sys-
tem to make it more effective, expeditious and accessible, and to better
regulate the settlement process.” A common adjustment is to assign a
judge to the case as soon as it is filed and to give him or her responsi-
bility for managing the pace of the litigation. In other cases, provinces
have imposed mandatory mediation as a precondition to a trial for cer-
tain types of lawsuit. As well, to assist in negotiating a settlement, courts
can appoint experts to give the parties an early evaluation of the
strength of their case (“early neutral assessment”). Still other provinces
offer plaintiffs and defendants the chance to opt for a “mini-trial” in
which a judge holds an expedited hearing with limited evidence being
presented.®®

All of the above adjustments to the civil justice system presuppose
that a civil action has been commenced in the ordinary way. They are
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designed to deflect cases from the regular system of litigation: they are
meant to make the civil action less costly, less time consuming, and less
complex.®® These adjustments have the added advantage of encourag-
ing the settlement process and avoiding adversarial proceedings. Where
plaintiffs may be reluctant to expose themselves to rigorous cross-exam-
ination, or may wish to obtain closure on a case, they offer an attractive
alternative to the full-blown civil action previously discussed.

Concern for cost, delay and complexity in the civil justice system has
also led to a wide variety of proposals to establish distinctive alterna-
tives to it.”? These “alternative dispute resolution” processes are of two
main types: those that provide alternative models for the adversarial
adjudication of disputes, and those that provide the means to resolve
disputes in a non-adversarial and non-adjudicative manner. As noted,
both approaches have been taken by provinces seeking to make minor
adjustments to the regular civil justice process.

These other dispute resolution techniques are also common as
free-standing approaches to resolving conflict. For example, in many
contractual disputes, parties agree that rather than launch a civil action,
they will refer any conflicts to an arbitrator or to an arbitration panel.
The chosen arbitrators will then have whatever authority the parties
delegate to them. They may be authorised to run the process as they
wish, to hear what evidence they wish, to apply whatever standards of
judgement they wish, and to award whatever type of remedy they think
is appropriate. The process followed could well be simply the mirror (in
a private setting) of an ordinary judicial trial. Or it could be a process
that is neither adversarial nor an adjudication: a mediation; a facilitated
negotiation; or a conciliation process, for example.

In situations that can give rise to regular civil actions for damages
caused by wrongful conduct, the parties obviously do not have the
opportunity to negotiate a dispute resolution process before the harm
is caused. Whatever alternatives are chosen, this choice will be taken
after the event that may give rise to a lawsuit has occurred. It may or
may not be negotiated prior to the lawsuit being launched. However,
these are not like cases where a term of a contract requires private arbi-
tration or some other dispute resolution mechanism. In cases involving
potential civil actions for damages, the parties themselves are free to
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negotiate not only the character of the dispute resolution process, but
also whether or not to opt into one. Once again, the advantage of
many of these processes is that they are usually less costly, less time
consuming, and less complex than a civil action.

Most alternative dispute resolution processes have the advantage
of encouraging the settlement process and avoiding adversarial
proceedings. As in pre-negotiated arbitration agreements, parties
can decide how to run the hearing process (for example, to limit
cross-examination) and what types of evidence can be presented
(for example, to admit second-hand evidence). It is also possible to
negotiate what kinds of claims may be raised (for example, whether
only recognised civil wrongs shall be heard), which standards of
judgement are to be applied (for example, whether to take into account
“equity” between the parties) and which degree of proof will be required
(for example, whether the standard of proof and validation will be the
same as in a civil trial). In addition, parties may negotiate the range of
remedies that will be available if a finding is made in favour of the
plaintiff (monetary damages in lump sums or periodic payments;
apologies; therapeutic programs; and so on). Finally, these alternative
dispute resolution processes permit plaintiffs to aggregate their claims,
in a manner like a class action proceeding. Parties may negotiate a
process to be made available to a whole category of potential plaintiffs.”!
Where an alternative dispute resolution process incorporates a wide
variety of the non-standard elements just noted, it begins to take on the
character of a redress program — a set of approaches that are discussed
in greater detail at the end of this part.

Only the needs and imaginations of plaintiffs and defendants limit
the types of dispute resolution processes that may be negotiated and put
into place. When negotiated in a manner respectful of all potential par-
ties to a lawsuit, they offer attractive alternatives to the full-blown civil
action as a means of obtaining accessible, inexpensive, efficient
and expeditious civil justice, and as a means of obtaining closure on a
conflict in a non-adversarial setting.
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3. Assessment

Overview

The civil litigation process is consistent with the principles of respect
and engagement because it is a process that, in theory at least, is initi-
ated and shaped by survivors of institutional child abuse themselves.
Survivors are, moreover, key participants in it. The extent to which they
have access to the civil justice system and can truly direct the course
of their action depends, of course, on the resources and information
available to them. As well, it depends upon the conduct of the other
actors in the process: the defendants, the lawyers (including their own
lawyer) and the judge.

One strength of the civil litigation process is its fact-finding capacity.
The requirement of proof in an adversarial setting promotes (although
it does not guarantee) the emergence of all the facts relating to the
particular wrongs alleged. The rules of evidence do, however, mean
that broader questions about the design of children’s institutions and
the general contexts of child abuse will not be raised.

A judgement in favour of the plaintiff in a civil action is a very
effective means for holding defendants accountable. The judgement
and the amount of damages awarded are a matter of public record.
Resolution of a civil action through an out-of-court settlement or some
form of alternative dispute resolution may not achieve a similar type of
clear and public accountability. The procedural rules of the civil justice
system are designed to be fair to all parties. In practice, significant
differences in financial and other resources may strain this balance and
leave at least a perception that the process is not entirely fair.

As an adversarial process, the civil action is an unlikely forum for the
promotion of acknowledgement, apology and reconciliation. It is, of
course, quite effective at responding to the financial claims of survivors,
but less so at meeting their other needs and the needs of their families.
To date, it has not shown itself to be effective in responding directly to
the needs of communities and peoples. By contrast, however, a settle-
ment or an alternative dispute resolution process may include an
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apology and the provision of therapy — something the civil process does
not provide. Finally, the public nature of a civil action means that it can
serve both a preventive and an educational role, as can alternative
processes when they lead to outcomes that are made public.

a. Respect, engagement and informed choice

On the surface, a civil action offers great potential for survivors to
engage meaningfully in the process designed to redress their grievances.
They decide whether or not to initiate a civil action. They usually
choose their own lawyers, and in theory, instruct their lawyers about
who to sue, which experts and witnesses to call, the amounts claimed,
and so on. They may testify in their own words about what happened
to them. They participate in settlement negotiations and it is their
decision whether or not to settle. This offers survivors an opportunity
for control and decision making — key aspects of respect and engage-
ment. This opportunity must, however, be placed in context. There
are issues of access, control and decision making that make the reality
of civil actions somewhat less attractive to survivors than its theory
would suggest.

i Access

Survivors are not necessarily well-informed about the claims they may
have against those who abused them and against the institutions where
they resided. The actual or perceived cost of consulting or retaining a
lawyer may prevent some from seeking the information they need to
determine whether they wish to proceed with an action. Survivors may
be deterred for psychological as well as financial reasons. They may lack
confidence in the legal system. They may not be prepared to open up
perhaps the most sensitive and private parts of their lives for scrutiny
in the adversarial setting of a courtroom.”? Survivors may also not
know where to turn to find a lawyer who has the special legal training
or experience necessary to deal effectively with a case involving
institutional child abuse. These cases present particular difficulties of
proof, as well as the challenge of dealing with clients who are likely to
be psychologically fragile. Lawyers must also be willing to work with
therapists and others who support survivors.”3
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Most lawyers who represent abuse survivors are sensitive to the
special needs of their clients. This includes the need to keep them fully
informed and to otherwise treat clients with respect.”* Some, however,
may see the emerging cases involving institutional abuse more as an
opportunity to increase their volume of business. Concern over the
aggressive solicitation of Aboriginal plaintiffs for group actions arising
out of their residential school experiences’® led the Grand Chief of the
Assembly of First Nations to write a cautionary letter in October 1998
to law societies across the country.”® The Law Society of Saskatchewan
responded by clarifying a rule of conduct in its professional code
of ethics to provide further protection to victims of physical and
sexual abuse.””

Apart from a survivor’s potential vulnerability to exploitation, civil
litigation can also be expensive.”® A survivor must have the financial
resources not only to initiate an action, but also to see it through. Some
provinces permit what are called contingency fee arrangements.” This
means that the client will pay a fairly high percentage of the amount
recovered if the action is successful. If the action is unsuccessful, the
lawyer receives no fees. Contingency fee arrangements facilitate access
by permitting those without funds to proceed with a lawsuit.8° They
also present the possibility for exploitation, particularly of survivors of
institutional child abuse who may not be in a position to negotiate
for a reasonable percentage.

A class action will normally not be commenced, nor a contingency
agreement reached unless, in the lawyer’s opinion, the client stands a
good chance of actually collecting damages from a solvent defendant.
Similarly, legal aid plans are unlikely to fund actions with little prospect
of realising on a judgement. Survivors, on the other hand, may wish to
litigate to obtain public vindication whether or not they actually
recover any money. In these cases, a civil action is not a real option
unless they have the funds to finance it themselves.

ii. ~ Control over and tone of proceedings
While survivors decide whether to commence an action or to partici-
pate in a class action, their control over the process is reduced once the

action is commenced. 8! Plaintiffs must rely on their lawyers for legal
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and strategic advice. It may be difficult for lawyers to take instructions
from more than a representative group of plaintiffs in group or
class actions. Therefore, other plaintiffs may feel they have only limited
control over their claim. Even where the plaintiffs are open to a settle-
ment, the terms are often more a matter of negotiation between the
lawyers, with the plaintiffs given the opportunity only to accept or
refuse. Furthermore, although survivors have initiated the process, they
are not the only people involved; defendants and the judge also have a
role to play. Research shows that most trial judges do treat survivors
with respect. It also indicates how devastating it can be when judges are
perceived as disrespectful, or worse.8?

Civil litigation is by definition adversarial. It is generally in the
interest of the defence to discredit the plaintiff and to minimise the loss
suffered. Cross-examination of the plaintiff in a civil action, as in a
criminal prosecution, is a stressful experience.®* The defendant who is
sued on the basis that he or she physically or sexually abused
a child faces an enormous social stigma and the potential loss of
family, friends and employment. In this context, a thorough cross-
examination of the plaintiff should not be seen as disrespectful
(unpleasant though it may be for the plaintiff) but rather as necessary
to ensure fairness for defendants.

In practice, whether the civil litigation process promotes active
engagement, respect, and informed choice by survivors depends largely
on the competence and sensitivity of the plaintiff's lawyer and the
judge,’* the conduct of defence counsel, and the availability of
support systems such as therapy and peer support. Although the civil
action appears to accord greater respect and control to the plaintiff and
allows for greater participation by the plaintiff than a criminal trial, the
plaintiff does not always have the financial, psychological or other
resources to fully benefit from the opportunities it presents.

b. Fact-finding

In a civil case, each side is entitled to marshall and present its own
evidence. Even when a case involves complex legal issues, most lawyers
believe that the outcome of a civil action turns on the facts, as proven
at trial. The fact-finding goal of a civil action is to determine whether
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there is fault and, if so, to assess the injury sustained. Obviously, a civil
trial does not necessarily shed light on all the facts the plaintiff may
believe are important. Moreover, some evidence, although factually
accurate, will be excluded because of its tenuous relevance to the actual
claim being made.?>

The plaintiff and the defendant each have the right to testify about
the facts as they perceive them and to challenge each other’s version by
cross-examination. It is assumed that this is the most just fact-finding
process that can be employed to resolve a dispute between two or
more persons. Nevertheless, when the events occurred several years
previously, evidence may be hard to collect.?® Some evidence may have
disappeared, particularly files kept by institutions. Key witnesses may
have died. Memories of details fade. The passage of time thus works
against a survivor trying to shed light on the facts.

Furthermore, the intimidating atmosphere of the courtroom may
not make it the best milieu for eliciting the full range of facts from
survivors and their witnesses. The plaintiff may not feel comfortable,
and may wish to suppress relevant facts so as not to divulge informa-
tion on certain periods of his or her life.’” Some events, which are
significant for the survivor, may be ignored or not given great weight
by the court. This can suggest to survivors that the court is neither truly
listening to them, nor attempting to understand their situation.®®
Finally, given that its goal is to discover facts about events which have
affected a single victim and his or her family, the civil process does not
seek to establish an overall picture of past events in a given institution.

Fact-finding in a civil action is the plaintiff’s responsibility. This poses
two challenges. First, where the action is against the institution as well
as the individual perpetrator, it pits the financial resources of an indi-
vidual or group of individuals against those of an institution or
government. Second, it requires access to records, many of which are
within the control of the institution. The plaintiff’s disadvantage is
mitigated somewhat by the laws of pre-trial discovery that require
parties to the lawsuit to produce relevant documents in their possession
to the other side. But this works both ways. Survivors may be required
to produce private medical, counselling and other intimate records
for inspection by the defendant.? Undoubtedly, some of this material
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provides a factual basis for a fair trial. But defence lawyers may also use
it to intimidate survivors.

Whether cross-examination promotes fact-finding by exposing
untruths and uncertainties in direct evidence, or suppresses truth by
intimidating, confusing and otherwise discrediting accurate testimony,
is a matter of opinion. The answer no doubt varies from case to case.
Testimony about abuse experienced by children, many years ago, in
private, and at the hands of apparently reputable defendants, may be
easier to discredit than other testimony, even where it is true. It is also
likely that the personal characteristics of many survivors may make
them more vulnerable to being discredited despite the truth of their
testimony. For example, survivors often exhibit low self-esteem, a
quality that may weaken their credibility on the stand. Where judges
are attuned to the effects of child abuse, these characteristics may not
undermine credibility so much as they may seem to substantiate the
allegation of abuse.”®

Race and gender discrimination (conscious and unconscious), and
simple cultural differences (such as whether it is polite to look another
person in the eye, or to contradict someone in authority) also influence
perceptions of credibility.”! These perceptions are especially important
when the plaintiff and the defendant offer dramatically different
accounts of events that transpired without any other corroborating
evidence.??

c.  Accountability

Civil actions are well-suited to holding defendants accountable: there
is a finding of liability followed by an award of damages.®® This public
determination and pronouncement of the defendant’s personal respon-
sibility for wrongful conduct may also have a punitive effect,
particularly if punitive damages are awarded. A successful civil action
can also assign responsibility without fault to the perpetrator’s employ-
ers through their vicarious liability.”* The judgement constitutes official
recognition of the liability of defendants, even if they refuse to acknowl-
edge that responsibility.
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While even a large damage award may not carry as great a social
stigma as a criminal conviction or imprisonment, it may have a
significant impact on a defendant. Some churches and charitable
or non-profit organisations fear that the impact of potential vicarious
liability awards may drive them into bankruptcy.”> Others have stated
that they are considering ending their involvement in residential
programs for children (for example, summer camps). If this proves to
be the case, the effect of a civil judgement may be more permanent or
more publicly noticeable than the imprisonment of an individual
perpetrator. When cases settle out of court, the terms of settlement are
usually confidential, thereby diminishing the public punitive effect of
the payment damages. Most multi-plaintiff alternative dispute resolu-
tion processes do, however, have a component of public recognition.

Little is known about the consequences for the survivor who is
unsuccessful in a civil action. There may be a perception that an unsuc-
cessful action means that the plaintiffs were responsible for their own
misfortune or worse, that they did not even suffer abuse. Plaintiffs
may feel that dismissal of their claim is a dismissal of the truth of their
experience. This can be devastating. But accountability flows in both
directions. Defendants sometimes commence their own civil actions
against the plaintiff for defamation. Alleged perpetrators have
succeeded in obtaining awards of damages against plaintiffs who
have been unable to prove their allegations were true.*®

d. Fairness

The procedural rules of a civil trial are designed to treat everyone fairly.
Each side has an opportunity to present his or her case and to challenge
the case presented by the other. Each must follow the same rules of
evidence. The trial is public. An impartial tribunal decides the case and
gives reasons for its decision. Nonetheless, because individual plaintiffs
are less well-off financially, and less well-informed than institutional
defendants, they may be less able to mount their case. Litigation is
also a highly personal matter for most survivors, a process in which
they have a huge emotional and psychological stake. This is not true of
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institutional defendants, whatever their financial and reputational
stake in the litigation. One example of the difference is the impact
of delay. For the plaintiff, delay in adjudication can be stressful and
psychologically damaging.®” A pressing need for closure, or for funds,
can lead a plaintiff to settle a case for a lower amount than would likely
be achieved if he or she could bear delay as well as an institutional
defendant.

Beyond the issue of actual fairness, there is a question of perception.
On the one hand, survivors of abuse in institutions may not trust insti-
tutions, including courts, to treat them fairly. They may believe, rightly
or wrongly, that the dice are loaded and that the courts are predisposed
in favour of institutional defendants. Economic disparity between the
two parties may also contribute to their feeling that the process is not
fair. On the other hand, public sympathy may favour survivors who
allege that they suffered abuse. Institutional defendants may perceive
that this predisposes courts against them. Thus, the question of whether
the civil process is equitable goes beyond the trial itself and touches on
perceptions of the legal system, accessibility, and public opinion.*®

e. Acknowledgement, apology and reconciliation

A drawback to civil litigation is its tendency to discourage defendants
from acknowledging their wrongdoing, apologising, and reconciling
with their victims. This shortcoming is inherent in the adversarial
process. The mere possibility of litigation is enough to inhibit defen-
dants (especially legally astute institutional defendants) from taking
any step that might later be construed as an admission of liability. Once
an action has commenced, defendants may decide to take an aggressive
stance, responding with personal allegations against the plaintiffs. An
adversarial system initially encourages litigants to move further apart,
not closer together; it encourages defendants to deny, not acknowledge
responsibility.?” Even a negotiated settlement does not necessarily
include an acknowledgement of responsibility. The parties may even-
tually agree on financial compensation without any voluntary
acceptance of responsibility.'®
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A court can impose judgement, but it cannot order an apology or
force a defendant to assume responsibility. Seeking to resolve conflict
through adversarial litigation, particularly if the defendant has initiated
numerous proceedings and has been uncooperative, can therefore be a
major barrier to apology and reconciliation. This suggests that alterna-
tives to traditional civil justice regimes that do not produce winners and
losers — for example mediation and conciliation processes — are needed
to accommodate those who seek acknowledgement, apology and
reconciliation, and those who might be willing to provide it. Litigation
is better left to those who seek public attribution of responsibility or
who require it in order to obtain financial compensation.

f. Compensation, counselling and education

Civil actions centre on the financial needs of plaintiffs. But survivors of
institutional child abuse have a range of other needs. Civil actions can
also meet many of these, which may help plaintiffs turn the page and
move on in their lives.1°! Some refer to this as the “therapeutic” effect

of the civil action.2

i Financial needs
The civil justice system offers an opportunity to fully respond to the
needs of those seeking financial compensation.!% A properly quantified
damage award should provide sums sufficient to meet all needs for past
and future care brought about by the abuse. The manner of payment
may, however, cause problems. Typically, in abuse cases, the majority
of the award will be calculated to meet future needs. This entails mak-
ing predictions about the future: for example, how long the plaintiff
will live, what the state of his or her health will be over that period, and
what she or he would have earned, if not for the injuries suffered. Given
that the survivors were children or adolescents at the time of the
assaults, it is difficult to restore them to their initial state, or imagine
what they would have become had the assaults not occurred. In these
cases, the courts rely on statistical averages. Where statistics show low
levels of education and income for particular populations, courts

assume that individuals from those populations would not have earned
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much even if they had not been abused. Therefore, damages for lost
income are calculated accordingly. This approach contributes to
maintaining discrimination against such groups, which include
women, Aboriginal persons and persons with disabilities.!4

Another difficulty is the cap placed on general damages. Some years
ago, the Supreme Court of Canada set a maximum amount that could
be awarded for general damages!®® in the context of cases involving
massive physical injuries, where the vast majority of the damages
awarded were for the cost of future care. In the case of survivors of
physical and sexual abuse, however, it is the psychological, not the
physical damage that is the most significant. Limiting the general
damage awards of survivors of institutional child abuse may prevent
them from receiving an award that adequately compensates for the
damages they have suffered.1%

Awarding plaintiffs large lump sums of money gives them the power
to control their financial future through prudent investment. Not all
are prudent investors, however. For this reason, some suggest that
mandatory periodic payments would save some plaintiffs from the
danger of dissipating their damage awards. Periodic payments could
also protect them, to some extent, from the claims of family, friends and
others. Nonetheless, it is not clear that urging survivors to accept
periodic payments is a better approach than providing them with
independent financial advice about the comparative advantages
and disadvantages of lump sum and periodic payments, and about
investment strategies for handling any money received.

In any event, it is less the form in which a payment is made than the
circumstances surrounding the payment that can cause additional
harm to survivors. Making payments available as part of a more general
program of redress that offers financial counselling, therapy or other
services allows survivors themselves to choose how they wish to receive,
and to view, the monetary compensation awarded.

Some survivors prefer to be compensated by direct entitlement to
specific services rather than by receiving money to purchase the
service.!9” Courts could order defendants to fund the provision of serv-
ices by a third party (for example, a group of therapists or a firm of
financial advisers). In general, however, this has not been the pattern
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for civil damage awards. The civil action is not of direct assistance to
survivors wishing to receive counselling, educational opportunities and
vocational training.

ii.  Therapeutic needs
Survivors of abuse also use civil actions to meet non-financial goals.
These include obtaining public affirmation that they have been
wronged; seeking justice; obtaining closure; securing an apology; and
taking revenge. A civil action is one way in which survivors can give
voice to their experiences. This in itself may prove therapeutic, even if
survivors are not always successful in their claims.

It is difficult to generalise about how well expectations of survivors
are satisfied.1%® For some, the stress of litigation outweighs the gains.
Most abuse survivors report that they become physically or emotion-
ally ill during the process. Litigation seems to work best for plaintiffs
who have already confronted the consequences of their abuse and are
well along the path of recovery or for those who have a strong support
system.'” To maximise the amount of compensation they stand to
recover, survivors must emphasise the seriousness of their injuries and
present the most extensive list of needs possible. It is questionable
whether creating this “damaged” profile encourages and assists in the
healing process. The stress of a civil action (cross-examination, delay,
publicity) coupled with need to present a negative self-portrait may
produce the opposite effect.

g. Needs of families, communities and nations

In some provinces, the civil trial can take into account the needs of both
immediate and indirect victims. The spouse and children of a survivor
may bring an action for their own losses suffered in consequence of the
abuse sustained by the survivor.!'® In addition to meeting the basic
financial needs of families, the civil process can provide them with
a “therapeutic” effect, as it can for survivors themselves. But this is
not always the case. The majority of survivors report being heavily
dependent on family and friends during the process, and many feel
that pursuing the action actually damaged their relationships with
these supporters.
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In some cases, particular communities may have suffered from
widespread institutional abuse. These include members of the Deaf
community, or in the case of residential schools, Aboriginal people. An
argument can be made that a community suffers a different kind of
damage from that experienced by survivors and their families. To date,
the civil justice system has not recognised separate group claims.!!! It
is possible, however, that groups of Aboriginal people might one day
succeed collectively in obtaining damages for breach of the fiduciary
duty that Canadian governments owe to them.!!?

h. Prevention and public education

The civil action indirectly plays a role in educating the public. The trial
and judgement are public, and may be reported in the media. By
creating public awareness of the issue, civil actions can serve to
encourage others to initiate civil actions and help prevent future
institutional abuse.

i Prevention

Deterrence is generally regarded as one of the main purposes of the
law of civil wrongs. Since individual perpetrators already face the like-
lihood of criminal liability, public censure and dismissal from
employment, the deterrent effect of civil liability is hard to gauge. If
the conduct of perpetrators is due more to personality disorders rather
than rational calculation, they are unlikely to be deterred by the
prospect of civil liability.

Once again in theory, liability should encourage employers to design
their institutions, programs for hiring, training and supervision to
minimise the chances of abuse by their employees. The recent Supreme
Court decisions on vicarious liability make it clear that those in charge
of residential institutions for children can be held responsible for abuse
perpetrated by their employees. Governments and organisations that
run or fund such institutions were already aware of their potential
responsibility to ensure the safety of those in their care. While the
Bazley'3 decision clarified that responsibility, it might discourage some

organisations from continuing with residential programs instead of
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encouraging them to take additional preventive efforts. Much will
depend on how the insurance industry responds. If it continues to
provide coverage for institutional employers and simply raises
premiums across the board, this may reduce the deterrent impact of
liability. On the other hand, insurers may contribute to better preven-
tion if premiums are adjusted to take into account better recruitment
and training programs, performance ratings, and so on.

Although there is much to be said for the idea that potential civil
liability does a better job of discovering and publicising wrongdoing
than it does of correcting and preventing it, the two go hand-in-hand.
Ajudgement will spell out in detail precisely what acts or omissions con-
stituted the basis for liability. This information educates insurers and
lawyers. In turn, they advise potential defendants (including institu-
tional defendants) about how to improve their practices. In this sense,
civil judgements can be said to promote prevention. Of course, in cases
where settlements remain confidential, and where alternative dispute
resolution processes themselves are not well known, the preventive
effect is less pronounced.

ii.  Public education
Physical and sexual abuse, especially when perpetrated on children, is
newsworthy. The involvement of major political and social institutions
in institutional abuse is also newsworthy. Civil trials are open to the
public, and the press often covers trials of this sort. The documents
initiating the action, and the supporting documentation, are also
public, and frequently the subject of press coverage. There is no doubt
that civil litigation can reveal sordid details long hidden and otherwise
suppressed. Many Canadians have learned a great deal from these court
cases about the manner in which governments, some leading churches
and other institutions allowed children to be treated in institutions
designed for their benefit. Without the prospect of civil litigation, much
of this would have remained secret. Even when the threat of
a civil trial is transformed into a settlement or an alternative dispute
resolution process, public education can be one of the outcomes. This
is especially the case where the agreement expressly provides for

programs of public education.
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4. Conclusion

The civil litigation process is, in theory, well-suited to meeting most of
the needs of survivors, while respecting other concerns such as fairness,
responsibility, prevention and public education. It is a public, neutral
process initiated by survivors that is consistent with the principles of
respect and engagement. The requirement of proof in an adversarial
setting promotes, although it does not guarantee, the emergence of all
the facts relating to the particular wrongs alleged. This fact-finding
capacity is an acknowledged strength of the civil litigation process. A
judgement in favour of the plaintiff in a civil action is also an effective
means for holding defendants accountable since the judgement and the
amount of damages awarded are on the public record.

The procedural rules of the civil justice system ensure that the
formal process is fair to all parties. As an adversarial process, however,
the civil action is an unlikely forum for the promotion of acknowl-
edgement, apology and reconciliation. It is, of course, quite effective
at responding to the financial claims of survivors, but is less suited to
meeting their other needs, or the needs of families, communities and
peoples. Finally, the public nature of a civil action means that it can
serve both a preventive and an educational role.

The principal difficulties with the civil action relate to access to
justice issues, and to incidental consequences of the adversarial system.
Many survivors do not have the financial resources to mount a
successful civil action. Others do not have the emotional resources, or
the support systems in place that would enable them to pursue an
action successfully without being revictimised. These significant differ-
ences in financial and other resources of victims and defendants can
lead to a perception that the civil justice process is not entirely fair.

When survivors settle a pending lawsuit or opt into an alternative
dispute resolution process, a different evaluation of the civil justice
system must be undertaken. The goals of respect, engagement and
informed choice will usually be met, although the extent to which the
facts are revealed depends on the nature of the process adopted. Since
the alternative process will be negotiated, it is likely to be fair to all
parties. Whether a form of alternative dispute resolution achieves clear
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and public accountability depends on the terms of the agreement. These
may not speak to acknowledgement, or conversely, may provide for
both acknowledgement and apology. The same is true of remedies.
The amount of financial compensation is likely to be less in a settlement
or alternative process. However, other remedies like therapy and
education can be included in the agreement. Finally, alternative dispute
resolution processes can serve both a preventive and an educational
role if they lead to public settlements or explicit preventive and
educational programs.
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PROSPECTIVE PLAINTIFFS should have access to basic information about

civil actions at no cost.

Considerations:

Provincial governments, Law Societies, professional organisations and
law faculties should continue to develop basic public legal information
programmes that provide accessible information about legal options
available to survivors of institutional child abuse.

This information should relate to matters such as how to contact a
lawyer, the procedure, costs, possible outcomes, and the length of

the process.

Community service agencies, survivors’ groups and other non-govern-
mental organisations should also be given resources to develop their own
information kits and pamphlets on the same topics.

Access to information about the experience of pursuing a civil claim
involving institutional child abuse should also be available, and social
service agencies or others who work with survivors should set up
programs that enable former residents to share their experiences with
potential plaintiffs.

PROSPECTIVE PLAINTIFFS should have access to support services to assist

them in coping with the stress of civil litigation.

Considerations:

Social service agencies should develop and promote support networks
composed of survivors with experience in civil litigation and related
processes for seeking redress. They should also compile and publicise
a list of community organisations that have experience in assisting
survivors. Emotional and psychological support should be available
throughout the litigation process.

Professional associations should compile a roster of therapists experi-

enced in working with abuse survivors.
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LAW SOCIETIES AND BAR ASSOCIATIONS should continue to organise
professional development programs on how to conduct cases involving

allegations of past institutional child abuse.

Considerations:
Law Societies may also wish to consider adding civil litigation dealing

with child sexual and physical abuse to the list of specialties that may
be certified.

Certification should require not only expertise in litigation, but also
training in how abuse affects survivors, and the implications for the

desirability and conduct of the litigation.

Certification lists should be promoted in appropriate communities,

including within therapeutic communities.

LAW SOCIETIES SHOULD REVIEW their Codes of Professional Conduct to
ensure that appropriate rules are in place to safeguard against the exploita-
tion of survivors of institutional child abuse, especially with respect to

recruitment of clients and fee arrangements.

Considerations:
The recent revisions to rule 1602.1 of the Code of Professional Conduct

made by the Law Society of Saskatchewan could serve as a model.

The potential for exploitation inherent in contingency fees for class
actions involving survivors of institutional abuse could also be

minimised or eliminated through a variety of means:

e Establishment of a provincially-run class action fund to cover

initial disbursements.

e Mandatory taxation of contingency accounts, or a requirement of

prior judicial approval of contingency fee arrangements.

e Governments or other institutional defendants could refuse to
negotiate settlements where the contingency fee is inflated.
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THE NATIONAL JUDICIAL INSTITUTE and other judicial education bodies
should promote judicial education programs about the circumstances and

consequences of physical and sexual abuse of children in institutions.

Considerations:

These programs should provide judges with basic information about

survivor litigants, including:

e information about how survivor symptoms may manifest them-

selves during litigation, and how they might be misinterpreted.

¢ information about racial and cultural differences that may manifest

themselves in testifying.

e information about the non-financial expectations shared by many
abuse survivors, and how the judicial role and the conduct of the lit-
igation may assist survivors to obtain these goals without impeding
any other requirements of justice.

LEGISLATURES SHOULD REVISE the principles governing limitation periods
in cases of institutional child abuse, and governments should refrain from
relying on limitation periods as a defence in such cases.

Considerations:

Provincial legislatures should consider the extension of limitation
periods for child sexual abuse through such means as:

e amending legislation so that the limitation period does not begin
to run, in the case of certain types of sexual offences in particular
those that occurred during childhood or adolescence, until the
plaintiff becomes aware of the connection between her or his
injuries and the harm inflicted; and

e increasing the limitation period whenever the action is based
on misconduct committed in the context of a relationship of
dependency.

The federal government should take the lead in adopting a policy that
it will not rely solely on a limitation period defence in cases relating to
institutional child abuse.
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COURTS SHOULD GENERALLY RESPECT the requests of plaintiffs to 70\

preserve their privacy over the course of a trial.

Considerations:

In a few recent decisions involving compensation to victims of sexual
violence, the courts have respected the victims’ wish to protect their
privacy by granting a request for authorization to use a pseudonym or
initials, seal the file, obtain a temporary order preventing the publication
of any information that could identify the victim, or holding the

proceedings in camera.

Where legislation now protects the anonymity of the parties by
requiring civil proceedings in family matters to be held in camera but
does not apply to civil proceedings relating to institutional child abuse,
it should be amended so that it encompasses any proceedings relating to
matters, such as institutional violence, that directly or indirectly affect
the family.

GOVERNMENTS SHOULD NOT IMPOSE confidentiality provisions on
settlements with survivors of institutional child abuse, or on awards granted

pursuant to any alternative dispute resolution process.

Considerations:

It should be up to the plaintiff to decide whether he or she wishes to keep

the terms of an agreement confidential.

Settlement agreements that are not confidential could be recorded in the
register of the superior court where the case was launched.

Where plaintiffs wish to preserve the confidentiality of their settlement
agreements, governments (and other institutional defendants) should
nevertheless publish aggregate data about settlements in respect of
institutional child abuse cases, so long as the data cannot identify

any plaintiff.
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WHERE COURTS APPLY statistical data in order to determine lost income for
survivors of institutions, they should use the statistics for the Canadian
public as a whole, rather than those specific to the population that attended

the particular institution.

Considerations:

Statistical averages drawn from among those who were survivors of
institutional child abuse offer only a partial indication of how any par-

ticular individual would have succeeded had he or she not suffered abuse.

An inventory of civil actions relating specifically to institutional child abuse in
Canada appears in Law Commission of Canada, Institutional Child Abuse — Civil
Cases by G. Shea (Ottawa: Law Commission of Canada, 1999). Available in hard

copy from the Law Commission of Canada and online: <http://www.lcc.gc.ca>.

See A.M. Linden, Canadian Tort Law, 6 ed. (Toronto: Butterworths, 1997) at
c. 1 for a discussion of the situation in common law provinces. In Quebec,
article 1457 of the Civil Code of Québec [hereinafter C.C.Q.] establishes this prin-
ciple. For a discussion see J.L. Baudouin & P. Deslauriers, La responsabilité civile,
5thed. (Cowansville: Yvon Blais, 1998) at 75ff.

R.S.Q. c. C-12.
See Béliveau Saint-Jacques v. F.E.E.S.P., [1996] 2 S.C.R. 345.

It seems odd to apply the same definition to years of institutional child abuse.
This was one reason why L'Heureux-Dubé and McLachlin JJ. preferred to impose
liability instead under the action for breach of fiduciary duty in Norberg v.
Wynrib, [1992] 2 S.C.R. 226 [hereinafter Norberg].

Such aright has been recognised at common law. See Murdock v. Richards, [1954]
1 D.L.R. 766 (N.S.T.D.) and Vance (Next friend of) v. Coulter, [1977] O.]. No. 121
(Co. Ct.), online: QL. Tort law generally adopts provisions in the Criminal Code
and other legislation as defences based on the assertion of lawful authority. In
this context, it is s. 43 of the Criminal Code, R.S.C. 1985, c. C-46 which permits
the use of reasonable force to discipline a child.

LAW COMMISSION OF CANADA



7

10

12

13

14

Several other actions in intentional tort might also apply in a given case of insti-
tutional abuse. It is tortious to intentionally cause nervous shock to another,
where the injury actually manifests itself in physiological symptoms. This
includes injuries that manifest themselves as a mental disorder. False imprison-
ment consists of the intentional and total restraint of the plaintiff without

lawful authority.

Where “...one party has an obligation to act for the benefit of another, and that
obligation carries with it a discretionary power, the party thus empowered
becomes a fiduciary. Equity will then supervise the relationship by holding him
to the fiduciary’s strict standard of conduct” (M.(K.) v. M.(H.), [1992] 3 S.C.R. 6
at 62, per La Forest J. quoting Dickson J. in Guerin v. Canada, [1984] 2 S.C.R. 335
at 384.

This point is not yet settled, but there are a number of current actions where it
has been alleged or litigated. See F.S.M. v. Clarke, [1999] B.C.]J. No. 1973 (S.C.),

online: QL.

This is made most clear in Norberg, supra note 5, where the majority proceeds in

tort and the minority in breach of fiduciary duty.

This was the view expressed in the minority judgment of McLachlin J. in
Norberg, ibid. and again in M.(K.) v. M.(H.), supra note 8. Damages will be
discussed below under “Remedies”.

For example, the sexual assault of a child can disrupt the lives of the parents,
who seek therapy. They can thus be compensated for personal injury caused to
them, separate from the injury to the victim. See Family Law Act, R.S.0. 1990,
c. F-3,5.61. as am. by S.0. 1992, c. 32, S.0. 1997, c. 20, §.0. 1998, c. 26.

Children, spouses, parents and grandparents may recover for defined out of
pocket expenses, services provided for the immediate victim, and for loss

of “guidance, care, and companionship”.

See Manitoba, Report on Class Proceedings (Winnipeg: Manitoba Law Reform

Commission, 1999).

See Class Proceedings Act, 1992, S.0. 1992, c. 6; Class Proceedings Act, R.S.B.C.
1996 c. 50, as am. by S.B.C. 1998, c. 9, s. 96; and Book IX of the Code of Civil
Procedure (arts. 999-1051) [hereinafter C.C.P.]. For example, class actions have
been permitted in British Columbia, Ontario and Quebec on behalf of
purchasers of breast implants against Dow-Corning and other defendants.
See Harrington, as Representative Plaintiff v. Dow Corning Corp., [1999] B.C.J.
No. 321(S.C.), online: QL.
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182

16

17

18

19

20

21

22

23

24

25

26

27

28

Law Society Amendment Act (Class Proceedings Funding), R.S.0. 1992, c. 7; and Loi
sur le recours collectif, R.S.Q. c. R-2.1. However, in the “Orphelins de Duplessis”
matter, which has similarities with the issue we are exploring, financial assis-
tance was refused because the court held that the action did not raise identical,
similar or related issues in law or in fact (art. 1003 (a) C.C.P.). According to the
administrators of the Quebec Fonds d"aide aux recours collectifs, each orphan pre-
sented an individual situation. The nature and duration of the battery, the age
of the children, efc., varied, preventing a class action. See Bertrand v. Fonds
d’aide aux recours collectifs (25 January 1994), Montreal 500-02-030332-931 J.E.
94-311 (C.Q.).

Kelly v. Communauté des Soeurs de la Charité (1 October 1995), Quebec
200-06-000001-936 J.E. 95-1875 (Sup. Ct.), online: QL [hereinafter Kelly; appeal
abandoned February 8, 1996].

L.R. v. British Columbia, [1998] B.C.J. No. 2588 (B.C.S.C.), online: QL.
L.R. v. British Columbia, ibid. at para. 74.

Rumley v. British Columbia [1999], B.C.C.A. 689, at para. 51, online:

<http://www.courts.gov.bc.ca> (date accessed: 17 January 2000).

It would appear that many of the decided actions for civil sexual abuse were
brought against judgement-proof defendants. See B. Feldthusen, “The Civil
Action for Sexual Battery: Therapeutic Jurisprudence?” (1994) 25 Ottawa L. Rev.
203 [hereinafter “The Civil Action”]. As discussed below, it would also appear

that many plaintiffs brought these actions to achieve non-monetary goals.

There are, of course, valid reasons to pursue persons or institutions other than
the direct perpetrator liable. Arguably, moral responsibility for institutional
abuse rests with institutional management at the highest level, not only with
individual perpetrators.

See for example W.K. v. Pornbacher (1997), 32 B.C.L.R. (3d) 360 (S.C.), [1997]
B.C.J. No. 57, online: QL.

Bazley v. Curry, [1999] S.C.J. No. 35 (5.C.C.), online: QL [hereinafter Bazley].
Bazley, ibid. at para. 46.

Jacobi v. Griffiths, [1999] S.C.J. No. 36 (5.C.C.), online: QL [hereinafter Griffiths].
Bazley, supra note 24 at paras. 47-56.

See W.R.B. v. Plint (1998), 161 D.L.R. (4th) 538, [1999] 1 W.W.R. 389 (B.C.S.C.)
in which both the federal government and the United Church of Canada were

held vicariously liable as employers of the perpetrator in a residential school.
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37

See Baudouin & Deslauriers, supra note 2 at 426 ff.

Unless the defendant chooses not to plead the limitation period as a defence,

and agrees to let the lawsuit proceed.

Generally, two years for battery or six years for breach of fiduciary duty. In
Quebec, the basic limitation period for extra-contractual responsibility is three
years (art. 2925 C.C.Q.). In Ontario, there is no statutory limitation period appli-
cable to actions for breach of fiduciary duty.

M.(K.) v. M.(H.), supra note 8, especially at 35. This decision draws a distinction
between the recollection of an event and an awareness or understanding of that
event and its impact on one’s life (A. v. B, [1998] R]J.Q. 3117 (C.S.)).

At least one case suggests that it can apply to physical abuse: K.L.B. v. British
Columbia, [1998] B.C.J. No. 470 (B.C.S.C.), online: QL. The issue was raised in
T.B. v. New Brunswick Protestant Boys’ Home, [1998] N.B.J. No. 109 (N.B.Q.B.),
online: QL, but the case settled out of court.

Art. 2904 C.C.Q. Also, where the damage manifests itself gradually, the period
runs from the day it first appears, art. 2926 C.C.Q. For a discussion of delayed
prescription with respect to sexual assault, see N. Des Rosiers & L. Langevin,
L'indemnisation des victimes de violence sexuelle et conjugale (Cowansville, Qc.:
Yvon Blais, 1998) at 57-67.

For a more detailed analysis of this issue, see Des Rosiers & Langevin, ibid. at 41ff.

[1998] 2 S.C.R. 3. See L. Langevin, “Gauthier c. Beaumont: la reconnaissance de
I'impossibilité psychologique d’agir ” (1998) 58 R. du B. 167.

“To be a cause of impossibility to act, the fear must be of an objectively serious
harm, must exist throughout the period when it was impossible to act and must
subjectively be determinative of this impossibility to act...” (Gauthier v.
Beaumont, ibid. at 51). In a case of child abuse, a psychological impossibility to
act would have to be proved through an expert witness. The basis would prob-
ably be a psychiatric assessment of post-traumatic stress disorder. One difficulty
with such an assessment is that a psychiatrist is only brought in to provide such
an assessment years after the traumatic events and, paradoxically, only after the
survivor has chosen to act (by instituting a civil claim, or at least consulting a
lawyer). Important though this precedent is, it was not a unanimous decision.
The dissent of Lamer, C.J.C. and McLachlin J. suggests a number of points that
could be used in the defendants’ case.
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41
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45

A. c. B., supra note 32 (a case of incest, where the limitation period was
extended); G.B. v. A.B., [1998] Q.J. No. 1588 (Sup. Ct.), online: QL. Another
incest case cites M.(K.) v. M.(H.), supra note 8, but without applying it: Gauthier
v. Lapointe, [1999] Q.J. No. 385 (Sup. Ct.), online: QL.

British Columbia, Limitation Act, R.S.B.C. 1996, c. 266, s. 3 (4)(k)(i)-(ii), 3();
Newfoundland, An Act to Revise the Law Respecting Limitations, S.N. 1995,
c. L-16.1, s. 8 (2); and Saskatchewan, The Limitation of Actions Act, R.S.S. 1978,
c. L-15, 5. 3.1(a).

The common law does not apply where a limitations statute speaks expressly to
discoverability. See Rarie v. Maxwell (1999), 168 D.L.R. (4th) 579 (Man. C.A.).

Case management is a tool that many courts now employ to ensure that actions
proceed at a reasonable pace. Case management is run by judges, whose con-
cern (among others) is to avoid undue delay in getting an action to trial. This
may be very helpful to a plaintiff faced with a defendant who is stalling the
action. It may also be awkward if a plaintiff is not quite ready to proceed. For a
discussion of case management, see K. Roach, “Fundamental Reforms to Civil
Litigation” in Rethinking Civil Justice: Research Studies for the Civil Justice Review,
vol. 2 (Toronto: Ontario Law Reform Commission, 1996) 383 at 429 [hereinafter
Rethinking Civil Justice).

Some provinces will provide legal aid assistance for a civil action for sexual abuse on
a discretionary basis depending on the applicant’s financial situation and the merits
of the case. See the following Internet sites: <http://www.canlaw.com/legalaid/
aidoffice.htm> and <http://www.gov.bc.ca> (date accessed: 16 November 1999).

This is because courts have tended to recognise that breach of fiduciary duty
often warrants full indemnification, particularly where the breach is inten-
tional. The higher award is known as solicitor and client costs, as opposed to
the more common award of party and party costs. Also, where one party to lit-
igation makes an offer to settle which the opposing party refuses and a court
awards an amount to the offering party which meets or exceeds its offer, then
the party that refused the offer will generally be required to pay to the offering
party a higher portion of their legal costs (either on a solicitor-client scale, or,
in some cases, all of that party’s legal costs). For example, Ontario, Rules of Civil
Procedure, R.R.O. 1990, Reg. 194, 1. 49 as am. Note that this type of rule also pro-

vides a financial incentive for defendants to settle claims.

Settlements are discussed more fully under “Settlements and Alternative
Dispute Resolution” in section h.

See art. 1611 C.C.Q., and Linden, supra note 2 at 100 ff.
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These may include expenses for therapy, medication, transportation, expert
advice, travel, telephone, and legal costs incurred during a criminal trial, where
applicable, as well as loss of income for attending a criminal trial. They also
include future losses, such as loss of future income, future expenses for therapy,
drug rehabilitation, tuition fees for retraining, efc. A plaintiff may also claim the
cost of expert witnesses and the costs of an action (e.g. court fees to file a claim,
costs of service, etc.).

The cost of expert witnesses such as therapists and actuaries can be in the order
of $7,500-$15,000, with fees in the range of $1,000 per day. “The Civil Action”,
supra note 21 at 221, n. 68.

While this distinction is clear in theory, in practice it is less so. The usual heads
of damages are: total temporary incapacity; permanent partial incapacity; loss
of earning power; cost of equipment and future care; expenses; pain and suf-
fering; and loss of enjoyment of life. The quantification of these categories can
be difficult. For example, should permanent partial incapacity be treated as
pecuniary or non-pecuniary damages? If non-pecuniary, they are subject to the
ceiling set by the Supreme Court of Canada in its 1978 trilogy (infra, note 105)-
the ceiling is now valued at $260,000. Another difficulty, particularly when
dealing with a fault (like childhood sexual abuse) committed years ago, is how
to establish the percentage of incapacity that is actually due to that fault, and

not to other causes such as the vicissitudes of life in the intervening years.

In a recent case, a jury awarded $1 million in punitive damages against an
insurer that denied a claim under a fire insurance policy despite overwhelming
evidence that the fire was accidental. Although the Ontario Court of Appeal
reduced this unusual punitive damage award to $100,000, the risk of punitive
damages can have a chilling effect on defendants (Whiten v. Pilot Insurance Co.,
[1999]42 O.R. (3d) 641 (C.A.)). See also art. 1621 C.C.Q., and the Quebec Charter

of Human Rights and Freedoms, supra note 3, art. 49.

For a recent review of punitive damage law in this and other contexts, see
B. Feldthusen, “Punitive Damages: Hard Choices and High Stakes” [1998]
N.Z.L.R. 741.

Art. 1621 C.C.Q. As the Quebec Charter of Rights and Freedoms, supra note 3, pro-
vides for punitive damages, a plaintiff must prove that he or she suffered an
intentional, illicit breach of a Charter right in order to recover such damages
(ibid., art. 49 (2)). Some courts seem to be imposing a third condition as well —
that the defendant not have been convicted of a criminal offence for the same
misconduct in respect of which punitive damages are being sought. See
Papadatos v. Sutherland, [1987] R.J.Q. 1020 (C.A.) and discussion in Des Rosiers
& Langevin, supra note 34 at para. 315 ff.
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Normally, recovery depends on the direct victim having died. In Ontario, under
the Family Law Act, R.S.0. 1990, c. E3, s. 61 indirect victims may recover
damages for their own losses even in cases where the direct victim has not died.
See Vaiman v. Yates (1987) 60 O.R. (2d) 696 (H.C.).

Ideally, the plaintiff can invest a lump sum award in order to provide invest-
ment earnings for the future. In some cases, however, plaintiffs may spend the
money in a short period of time. See J. Tibbetts, “Native Woes Pile Up with
Lawsuit Money” The Ottawa Citizen (26 December 1998) A4.

Art. 1615 C.C.Q. does, however, provide that where the plaintiff’s condition has
not stabilised by the time of the judgment, he or she has the right to apply for

additional damages within a three-year period.

Courts in common law provinces have no inherent power to order periodic
payments (see Watkins v. Olafson, [1989] 2 S.C.R. 750). In Quebec, art. 1616
C.C.Q. permits courts to order periodic payments against the wishes of the

parties only in the case of physical injuries to minors.

See Court of Queen’s Bench Act, R.S.M. 1987, c. C-280, ss. 88.1, 88.2, 88.3, 88.4
(am. by S.M. 1993, c. 19, s. 6); Courts of Justice Act, R.S.0. 1990, c. C-43, s. 116
(am. by S.0. 1996, c. 25, s. 1(20)).

It is not just individuals who may be insolvent. As a result of claims filed by
survivors of the Mount Cashel orphanage, the Christian Brothers of Ireland
in Canada decided to wind up their charitable organization and to apply for
liquidation. This was granted in October 1996 and since that time a liquidator
has been in place. Survivors were invited to file claims by February 14, 1997. See
Eighth Report of the Provisional Liquidator (July 22, 1999) and the resulting order
of the Ontario Court of Justice (file 98-CL-002670) (July 27, 1999).

See “The Civil Action”, supra note 21. See generally B. Feldthusen, O. Hankivsky
& L. Greaves, “Therapeutic Consequences of Civil Actions for Damages and
Compensation Claims by Victims of Sexual Abuse” (2000) 2:1 C.J.W.L. [forth-
coming in 2000]. The authors interviewed civil sexual assault plaintiffs,
claimants for compensation for sexual abuse under the Ontario Criminal
Injuries Compensation scheme, and claimants under the Grandview Settlement
Agreement, The Grandview Survivors Support Group and the Government of

Ontario, 1994 [hereinafter Grandview Agreement].

See O.M. Fiss, The Civil Rights Injunction (Bloomington, Ind.: Indiana University
Press, 1979); R.E. Easton, “The Dual Role of the Structural Injunction” (1990)
99 Yale L.J. 1983; N. Gillespie, “Charter Remedies: The Structural Injunction”
(1990) 11 Advocates’ Q. 190.
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To take an example from another context, the plaintiffs in the Eldridge case used
a Charter remedy to have the Supreme Court of Canada mandate the provision
of sign language services for Deaf patients in hospitals (Eldridge v. British
Columbia (A.G.), [1997] 3 S.C.R. 624 [hereinafter Eldridge]).

See, for a discussion of the role of settlements, J. Esser, “Evaluation of Dispute
Processing: We Do Not Know What We Think and We Do Not Think What We
Know” (1999) 66 Den. U. L. Rev. 499.

Many of the children sterilised had mental or physical disabilities. All were ster-
ilised under the terms of the Sexual Sterilization Act, R.S.A. 1955, c. 311, which
was repealed in 1972. See Government of Alberta, News Release 99-033,

“Stratton Agreement concludes sterilisation negotiations” (2 November 1999).

Ontario, Rules of Civil Procedure, R.R.O. 1990, Reg. 194, 1. 49 and in particular,
1. 49.07(6); Quebec, art. 2633 C.C.Q.

Structured settlements are similar to periodic payments, but usually involve the
purchase of an annuity or investment of a lump sum in a trust fund, to generate
an income for the plaintiff. There are tax advantages available for structured set-
tlements through which the parties determine the criteria to quantify the
periodic payments, and the defendant purchases the appropriate annuity neces-
sary to meet the obligations. The tax and other advantages vary from case to case.

O.M. Fiss, “Against Settlement” (1984) 93 Yale L.J. 1073.

See M. Galanter & M. Cahill, “ ‘Most Cases Settle’: Judicial Promotion and
Regulations of Settlements” (1994) 46 Stan. L. Rev. 1339.

See the collection of essays on access to civil justice: A.C. Hutchinson, ed., Access
to Civil Justice (Toronto: Carswell, 1990), in particular W.A. Bogart & N. Vidmar,
“Problems and Experience with the Ontario Civil Justice System: An empirical
Assessment” in ibid. 1; and C. Belleau & V. Bergeron, “L'accessibilité a la Justice

Civile et Administrative au Québec” in ibid. 77.

See Alberta Law Reform Institute, Civil Litigation: Judicial Mini Trial (Discussion
Paper No. 1) (Edmonton: Alberta Law Reform Institute, August 1993).

See Ontario Law Reform Commission, Prospects for Civil Justice (Study Paper) by
R.A. Macdonald (Toronto: Ontario Law Reform Commission, 1995) [hereinafter
Prospects for Civil Justice].

See A. Stitt, F. Hardy & P. Simm, “Alternative Dispute Resolution and the Ontario
Civil Justice System” in Rethinking Civil Justice, supra note 41, vol. 1, 449.
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For an example of an attempt to negotiate a relatively comprehensive alterna-
tive dispute resolution process in a situation of institutional child abuse, see
the Guiding Principles for Working Together to Build Restoration and Reconciliation
developed in connection with the “exploratory dialogues” held among repre-
sentatives of the government of Canada, church groups, Aboriginal leaders and

healers and survivors of residential schools (September 14, 1999).

As noted, defendants may require disclosure of medical records, income tax
statements, employment records, even personal diaries.

Feldthusen, Hankivsky & Greaves, supra note 58, quoting litigants who empha-
sised the need for supportive therapy during the litigation.

Ibid., reporting an extremely high degree of client satisfaction with their

own lawyers.
“Lawyers Swoop to Cash in on Native Claims” The Globe and Mail (10 July 1999) A1.

He also expressed concern over the manner in which potential plaintiffs were
being asked to write about their experiences, as well as over the terms of the

contingency agreements they were being asked to sign.

R. 1602.1 states, in part: “No member shall initiate contact with a prospective
client who is in a weakened state.” According to an amendment passed on June
10, 1999, “weakened state” is defined as “a physical, emotional or mental con-
dition which may render a prospective client unduly vulnerable to persuasion
or importuning by a lawyer and shall, ... be deemed to include the state of any

prospective client who is an alleged victim of physical and/or sexual abuse.”

Nine civil litigants reported spending an average of $20,000 on their court cases
ranging from $1,500 (pro bono service) to $50,000. These were actions against
individual defendants, not institutions and some were undefended. See

Feldthusen, Hankivsky & Greaves, supra note 58.

Contingency fees are expressly permitted in Alberta, British Columbia,
Saskatchewan, Manitoba, the Yukon, New Brunswick, Nova Scotia, Prince
Edward Island and Newfoundland. See Alberta, Judicature Act, R.S.A. 1980,
c. J-1, s. 46; British Columbia, Legal Profession Act, S.B.C. 1998, c. 9, s. 94, repeal-
ing R.S.B.C. 1996 (Supp.), c. 255; Saskatchewan, Legal Profession Act, S.S. 1990,
c. L-10.1, s. 64; Manitoba, Law Society Act, R.S.M. 1987, c. L-100, s. 58; Yukon,
An Act to Amend the Legal Profession Act, S.Y. 1987, c. 27, s. 2, repealing R.S.Y.
1986, c. 100; New Brunswick, An Act Respecting the Law Society of New
Brunswick, S.N.B. 1996, c. 89, s. 115, repealing Judicature Act, R.S.N.B. 1973,
c. J-2,s. 72.1; Nova Scotia, Civil Procedure Rules, 1. 63.17; Prince Edward Island,
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Rules of Court Supreme Court of P.E.I, 1. 57; Newfoundland, Rules of Supreme
Court, s. 55.16 (Sch. D of The Judicature Act, R.S.N. 1986, c. 42). Ontario specifi-
cally prohibits contingency fees except in the case of class actions: see Solicitors
Act, R.S.0. 1990, c. S-15, s. 28; Class Proceedings Act, S.0. 1992, c. 6, s. 33.

In provinces where formal contingency arrangements are not permitted,
lawyers may defer billing to assist the client. Even then, the client may have to
fund the disbursements incurred in preparation, including the cost of obtain-
ing expensive medical and other reports and hiring expert witnesses. Plaintiffs
may be entitled to make a claim for compensation to provincial criminal
injuries compensation boards, and use the compensation so obtained to help
finance the lawsuit. As noted eatrlier, class actions and combined actions may

reduce the plaintiff’s costs.

According to a survey conducted by Sondagem November 25 to December 2, 1998
of 1,039 individuals, 65% of the respondents believed that plaintiffs lose con-
trol of their problems before the courts. See P. Noreau, “Acces a la justice:
réfléchir autrement les rapports entre la société et l'institution judiciaire”
(La déjudiciarisation: une affaire de justice et de société, 20 January 1999)
[unpublished].

T. Tyler, “The Role of Perceived Injustice in Defendant’s Evaluations of their

Courtroom Experience” (1984) 18 Law & Society Review 51.

See Feldthusen, Hankivsky & Greaves, supra note 58, reporting that litigants
found cross-examination highly stressful.

See Feldthusen, Hankivsky & Greaves, ibid. Most litigants reported that they
were well treated by judges.

For example, the fact that a particular defendant had abused persons other than
the plaintiff at another institution would likely be excluded on these grounds.
However, given the more relaxed standard of proof in civil cases, this type of
similar fact evidence may be more readily accepted in civil actions than in crim-

inal cases.

This problem was raised in the “Enfants de Duplessis” class action (see Kelly,
supra note 17). See the report of the Quebec Public Protector, recommending
government compensation in Quebec, Discussion and Consultation Paper,

“Les ‘enfants de Duplessis’ a I’heure de la solidarité” (Quebec: National
Assembly, 22 January 1994).

According to the Sondagem survey (P. Noreau, supra note 81) 86% of respondents
believed that people are not comfortable in court.
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For an example, see L. Cipriani, “La justice matrimoniale a I'heure du fémin-
isme: analyse critique de la jurisprudence québécoise sur la prestation
compensatoire, 1983-1991” (1995) 36 C. de D. 209.

A.M. v. Ryan, [1997] 1 S.C.R. 157, 143 D.L.R. (4th) 1.

See discussion of the credibility of sexual abuse victims in Des Rosiers &

Langevin, supra note 34 at 279-82.

See R. Ross, Dancing With A Ghost: Exploring Indian Reality (Markham, Ont.:
Octopus, 1992) at 3-4.

See Naraine v. Ford Motor Co. of Canada (No. 4) (1996), 27 C.H.R.R. D/230
at D/234.

See, for example, the Supreme Court of Canada in Curatrice publique (Québec) v.
Syndicat des employés de I’Hopital Saint-Ferdinand, [1997] 3 S.C.R. 211.

See Feldthusen, Hankivsky & Greaves, supra note 58. Interviews with former res-
idents of Grandview training school demonstrate the importance of having the
government and other institutions assume responsibility for institutional abuse
quite independent of fault finding. In the study, many survivors expressed anger
that they had not yet secured the promised apology form the Government of
Ontario. A letter of apology over the signature of the Attorney General and
Minister Responsible for Native Affairs was issued in May, 1999.

Anglican Church of Canada, Press Release, “Church Leader Says Court
Rulings Could Jeopardise Church Work - Liability Issues Will Force
Churches to ‘Reassess’ Risk of Certain Programs” (17 June 1999), online:
<http://www.anglican.ca/news/ans> (date accessed: 16 November 1999);
United Church of Canada, Press Release, “Supreme Court Decision Has
Serious Implications for United Church Groups and Programs” (17 June 1999),
online:<http://www.uccan.org/newsreleases> (date accessed: 16 November 1999);
“Churches Fear Financial Ruin from Lawsuits” The Ottawa Citizen (1 April 1999) Al.

See also Report of the Provisional Liquidator, supra note 57.
See e.g. Wood v. Kennedy (1998), 165 D.L.R. (4th) 542 (Ont. Ct. Gen. Div.).

See D. Shuman, “When Time Does not Heal: Understanding the Importance of
Avoiding Unnecessary Delay in the Resolution of Tort Cases” [forthcoming].
Delay was one of the most frequently cited complaints reported in Feldthusen,

Hankivsky & Greaves, supra note 58.

See L. Lévesque, “Les tribunaux restent mal percus” Le Devoir [Montréal] (22
January 1999) A2, citing a Sondagem survey on the public perception of the
courts. According to the survey, 72% of respondents who have been to court
have a negative perception of the courts. See P. Noreau, supra note 81.
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99 See S.E. Merry, “Sorting Out Popular Justice” in S.E. Merry & N. Milner, eds.,

The Possibility of Popular Justice: A Case Study of Community Mediation in the United
States (Ann Arbor, Mich.: University of Michigan Press, 1995).

100 A recent high-profile example arose from the refusal of the Canadian Red Cross

10

=

to apologise to recipients of tainted blood even when given an opportunity to
do so by Krever J. during his Commission inquiry. The relevant portions of the
transcript are quoted in the Vancouver Sun (25 March 1997) A13. The Red Cross
and the Federal government did eventually apologise. See D. McDougall,
“Krever Recommends No-Fault Compensation in Blood Scandal, Ottawa
Apologises” Canadian Press Newswire (26 November 1997). See A. Fayant, “Love
Means Never Having to Say You're Sorry: the Federal Government Expresses Its
Profound Regret to Aboriginal People” 27 Briarpatch (22 March 1998) 2 at 2-3.
For the apologies extended by Canadian churches, see e.g. L. Slobodian, “United
Church Apologises for Residential Schools” Catholic New Times (22 September
1998) 8; “Presbyterian Church Confesses to Natives” Canadian Press Newswire
(27 November 1995).

With respect to the beneficial effects of a judgement, see Leroux v. Montréal
(Communauté urbaine de Montréal), [1997] A.Q. No. 2262 (Sup. Ct.), online: QL.
The judge recognised the responsibility of the police for unjustly arresting and
accusing the plaintiff, and the therapeutic effect of the judgement: “The court
hopes that this judgement will, in addition to compensation for the damages
and losses sustained, provide the plaintiff with the peace of mind required to

resume her career.” (ibid. at para. 318 [unofficial translation]).

102 See “The Civil Action”, supra note 21; E. Sheehy, “Compensation for Women

Who have been Raped” in J.V. Roberts & R.M. Mohr, eds., Confronting Sexual
Assault: A Decade of Legal and Social Change (Toronto: University of Toronto
Press, 1994) 205; N. West, “Rape in the Criminal Law and the Victim’s Tort
Alternative: A Feminist Analysis ” (1992) 50 U. of T. Fac. of L. Rev. 96. In the
American film A Civil Action, starring John Travolta, parents who have lost a
child to leukemia, potentially as the result of contaminated water in their town,
sue the two polluting companies. During a meeting with their lawyer, the par-
ents’ representative emphasises that they are not looking for monetary
compensation by suing, but rather a conviction of the guilty parties and a pub-
lic apology. The trial ends with a settlement with one of the companies.
The parents feel ambivalent, because they are entitled to neither an apology nor
acknowledgement from the companies. The film is a good fictional account of
the therapeutic effect of a trial.
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70\ 103 The respondents in the study conducted by Feldthusen, Hankivsky & Greaves,
supra note 58, reported recovery as follows: the average civil plaintiff received
in excess of $200,000; the Grandview survivors received up to $60,000 each, as
well as direct payment benefits such as one-on-one and private residential ther-
apy costs, tuition and books, laser scar and tattoo removal, medical and dental
funds, the costs for independent legal advice and a contingency fund of up to
$3,000; most CICB claimants received in the $5,000-$10,000 range.

104 See Des Rosiers & Langevin, supra note 34 at 162ff.

105 See Andrews v. Grand and Toy Alberta Ltd., [1978] 2 S.C.R. 229; Thornton v. Board
of School Trustees (Prince George), [1978] 2 S.C.R. 267; Teno v. Arnold, [1978] 2
S.C.R. 287.

106 Note that the Supreme Court itself has departed from the damage ceiling in a
defamation case (Hill v. Church of Scientology, [1995] 2 S.C.R. 1130) where it felt
that the circumstances differed significantly from the physical injury cases in
which the ceiling was set. Arguably, child abuse cases (and sexual abuse cases
generally) are also in a different category and should therefore not be subject to
the cap. See discussion in Des Rosiers & Langevin, supra note 34 at 164-70, para.
308; L. Langevin, “Childhood Sexual Assault: Will There Ever Be a Civil
Remedy” (1992) 10 C.C.L.T. 86; and Y.(S.) v. C.(F.G.) (1996), 26 B.C.L.R. (3d) 155
(C.A).

107 See Feldthusen, Hankivsky & Greaves, supra note 58. See also the Grandview

Agreement, supra note 58.

108 The sample sizes are too small in the study conducted by Feldthusen, Hankivsky
& Greaves, ibid. Moreover, the responses indicate a large degree of individual
variation.

109 Feldthusen, Hankivsky & Greaves, ibid.

10 See Family Law Act, R.S.0. 1990, c. F-3, s. 61. as am. by S.0. 1992, c. 32,
S.0. 1997, c. 20, S.0. 1998, c. 26.

111 See, for an analogous situation, Elliott v. Canadian Broadcasting Corp. (1995),

25 O.R. (3d) 302 (Ont. C.A.) dismissing an action for group defamation.

12 This possibility is discussed by D.G. Réaume & P. Macklem, “Education for
Subordination, Redressing the Adverse Effects of Residential Schooling”, a
research paper submitted to the Royal Commission on Aboriginal Peoples
(Canada) in For Seven Generations, Pour sept générations (Ottawa: Libraxus Inc.,
CD-ROM, 25 April 1996).

113 Supra note 24.
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D. Criminal Injuries Compensation Programs

1. Introduction

Criminal injuries compensation programs are designed to provide
financial compensation to victims of violent or personal crimes. They
offer partial restitution for losses arising from injuries caused by such
crimes. Generally, they are structured to discourage the representation
of applicants by lawyers or paralegals. The application process is
intended to be simple, effective, inexpensive and quick. It has been
observed that

[tlhe most likely rationale for a Canadian compensation scheme is that

it is seen as a form of social welfare based at least in part on the moral

duty to aid innocent sufferers of an egregious event that might befall any

of us.!

2. Description

Criminal injuries compensation programs are created by provincial
statute and administered according to the specific rules and standards
established by each province. This means that there are differences in
allowable benefits, eligibility criteria and application processes among
the nine provincial programs in Canada.? Nonetheless, these programs
have much in common, both in their design and their practical opera-
tions. Their general characteristics, which are also their most common
features, relate to:

a. Underlying principles
b. Eligibility criteria

c. The application process
d. Benefits available

e. Delays for making an application, or limitation periods
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a. Underlying principles

Many statutes governing compensation programs include a list of
principles announcing how victims of criminal acts should be treated
by the criminal justice system generally, and by the criminal injuries
compensation process in particular.? These principles refer to the need
to treat victims with “courtesy and compassion” and with “respect for
their dignity, privacy and convenience”. More specifically, they include
the notion that victims should receive prompt and fair financial redress
for the harm that they have suffered. Whether explicit in the statute or
not, this is the key idea that underlies all criminal injuries compensa-

tion programs.

b.  Eligibility criteria

Each criminal injuries compensation statute is intended to provide
compensation only for personal injury or death resulting from a crime
committed within the province. Most incorporate a schedule specifi-
cally listing those Criminal Code offences whose commission entitles the
victim to apply for compensation. These offences include murder,
manslaughter, sexual assault and robbery. Typically, the following
categories of persons are eligible to apply for benefits:

e the victim;

e if the victim has died, his or her dependents or immediate family
(i.e. for the loss of the victim’s financial support); and

e the person responsible for the maintenance or support of

the victim.4

In some provinces, a claimant must report the offence to the proper
authorities in order to be eligible to receive compensation.’ In other
provinces, failure to report the offence may be a significant factor in
diminishing the size of the award. Some provinces specify an additional
duty upon claimants to reasonably cooperate with the authorities inves-
tigating the offence.® Failure to do so may result in the award being
decreased or refused.
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c.  Application process

In most provinces, a person seeking compensation for a criminal injury
submits a written application along with any documentation that sup-
ports the claim.” In some, it may also be possible to have an in-person
hearing.? The application is usually submitted to a government official
charged with this function,® or to an administrative tribunal. In British
Columbia, for example, applications are handled by the Workers’
Compensation Board, while in Ontario, applicants appear before a spe-
cialised body designated as the Criminal Injuries Compensation Board.

It is not always necessary for criminal charges to have been laid or a
conviction registered in order for a compensation claim to proceed.'® In
some provinces, compensation may be awarded even where a court has
acquitted a person accused of having committed the crime. The basis
for compensation is whether the board or government official is
satisfied that the applicant has been the victim of a criminal offence.
The acquittal of any particular person accused of the offence is not
a determining factor.

The decision to grant compensation, and the amount of the award,
are administrative determinations left to the discretion of the commis-
sion or board. These decisions may be reconsidered where there is new
evidence. In some provinces, they may also be externally reviewed, usu-
ally by an administrative appeal board.!! Only questions of law (and not
questions of fact) may be raised where appeals to a court are permitted.'?

d. Benefits available

The compensation provided by criminal injuries compensation pro-
grams is primarily for pecuniary loss, that is, specific out-of-pocket
expenses incurred as a direct result of the criminal injury. Each province
establishes a maximum amount of compensation that is available to
applicants. This ranges from the $5,000 maximum in New Brunswick
to Alberta’s $110,000 maximum.'® In the other provincial programs,
maximums are between $20,000 and $50,000. Awards may be made
in the form of lump sum or periodic payments,!* or a combination of
the two.
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Most commonly, awards are granted for the following types of loss:

e expenses actually and reasonably incurred resulting from the
victim'’s injury or death;

e emergency expenses resulting from a personal injury or death,

such as medical or funeral expenses;

e loss of wages as a consequence of total or partial disability affecting
the victim'’s capacity to work;

e financial loss to dependents of a deceased victim;
e counselling or therapy expenses;!> and
¢ maintenance of a child born as a result of a sexual assault.

Some provinces also provide compensation for non-pecuniary losses
such as pain and suffering and loss of enjoyment of life.1¢

Most provinces make provision for interim payments if needed.
These normally are payments that cover immediate medical or other
urgent expenses incurred before the board or adjudicator has deter-
mined the final amount of the award to be paid. As a rule, interim
payments are granted only when a board is reasonably certain that it
will award compensation to a victim. Nonetheless, should the board
make a final determination not to award the victim any compensation,
any interim payments received will not have to be repaid.'”

Applying for financial compensation through a criminal injuries
compensation program does not deprive a victim of the right to sue for
damages in a civil court. Where compensation has been paid, however,
the province is subrogated to the victim'’s right to collect from the
perpetrator. This means that the province will take over the victim'’s
right to sue for damages. Damages awarded by the court, or agreed to
in a settlement, are first paid to the province to cover its legal costs and
the amount of compensation paid. The victim then receives whatever
sums are recovered over and above these amounts.!® Similarly, any
money that victims receive under some other provincial or federal
statute that compensates them for their injury, or from their employer
(if the injury disabled them) would be deducted from the amount
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of compensation to be paid under a criminal injuries compensation

program.’

e. Limitation periods

All provincial statutes in Canada provide that an application for com-
pensation normally must be made within one year after the date of
injury or death. Provinces such as Nova Scotia?® and New Brunswick?!
make an exception for victims of sexual abuse. Alberta, Manitoba and
Saskatchewan incorporate what is known as the “delayed discover-
ability” test into their limitation periods. In other words, the limitation
period for bringing an application does not begin until the victim fully
recognises the connection between the criminal act and the injury suf-
fered. The limitation period in the Quebec statute has also been
interpreted favourably toward survivors of childhood sexual abuse.?
Most provinces make provision for the Minister or the board responsi-
ble for the program to extend the time for bringing an application if it
is considered to be warranted in the circumstances. For this reason,
claimants will only rarely be denied compensation solely on the
grounds that the limitation period ran out, so long as they have a rea-
sonable excuse for failing to file on time.

3. Assessment

Overview

While survivors of institutional child abuse are not engaged in the
design of the criminal injuries compensation process, its sole purpose
is to provide claimants with compensation. Consequently, it is a process
that can be expected to be respectful of them. Criminal injuries com-
pensation boards have only a very narrow fact-finding capacity. They
are restricted to verifying that the claimant has been the victim of a
criminal act and has suffered injuries as a result. Accountability is not
part of any board’s mandate. The making of an award does not depend
on establishing the liability or guilt of a specific individual.

A criminal injuries compensation process is fair, in that claimants are
compensated only in accordance with a set of pre-determined admin-
istrative rules and guidelines. If the State sets out to reclaim, from the
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perpetrator, the amount it has paid to the victim, then the rules of the
civil justice system apply to ensure the perpetrator is treated fairly.
Moreover, while the State has a first claim on damages recovered from
the perpetrator up to the amount it has paid, the victim will receive any
additional money that is collected.

Criminal injuries compensation programs may be seen as an
acknowledgement by the State of its failure to protect citizens from
harm and its responsibility to make up for that failure. The process does
not involve apology or any specific attempt at reconciliation between
perpetrator and victim. In addition, because these programs offer no
benefits other than financial compensation, they are not effective in
meeting any of the other needs of survivors of institutional child abuse.

The category of beneficiaries is restricted to victims themselves or to
those who have incurred expenses as a result of a victim's injuries.
Families, communities and peoples are not eligible to recover for any
harms that they may have suffered in their own right. Finally, the
restricted mandate of criminal injuries compensation programs means
that they cannot be an effective vehicle for promoting public education
about institutional child abuse or for encouraging measures intended
to prevent it.

a. Respect, engagement and informed choice

The process of seeking compensation from a criminal injuries compen-
sation program seems to satisfy, at least to some degree, the principles
of respect and engagement. Because these are non-adversarial adminis-
trative programs that expressly compensate victims of crime and deal
only with people who have suffered as a result of crime, they can be
expected to treat claimants respectfully.

The fact that it is the injured person who initiates the process
enhances that person’s control over the options available to him or her.
In the nine provinces where they exist, these programs offer victims a
viable option for obtaining compensation in addition to, or even in lieu
of, civil actions. However, this may not add to the informed choice of
survivors unless they are made aware of this option and the conse-
quences of their choice. For example, it is not clear that all those who
go through the criminal justice system, or simply report a crime, are
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informed that a criminal injuries compensation program exists in their
province.?

This process does not engage survivors in its design. However it does
provide a forum in which they can describe in their own words the crim-
inal act they experienced, as well as the nature and impact of the injuries
they suffered as a result. While applicants must produce substantiating
documents if they wish to establish the validity of their claim, they are
not required to undergo cross-examination. In many provinces, they
are able to successfully bring an application without having to rely on
a lawyer or paralegal to represent them.

b. Fact-finding

The criminal injuries compensation process is not primarily intended
to determine all the facts surrounding a criminal act, such as who com-
mitted the crime and why. It is certainly not designed to determine
systemic causes of particular crimes, such as institutional child abuse.
The process is meant only to determine whether the applicant was the
victim of a crime, and if so, to assess the amount of compensation to
which that person may be entitled under the statute.

Where there has been no criminal prosecution or civil action in
respect of the event for which a claim is made, the compensation
process may serve as a forum for bringing the significant facts of a crime
to light. The evidentiary basis for the decision, however, comes mainly
from the uncontested information provided by the applicant. While the
board may also assess the facts based on information contained in the
relevant police and medical reports, it has no authority to conduct an
investigation.

c.  Accountability

Under criminal injuries compensation programs, decision-makers are
not given the authority to identify or hold accountable those who are
responsible for crimes. Their statutory role is limited to deciding
whether an applicant is a victim of a designated criminal offence. This
does not involve any determination of who was responsible for the
offence, either directly or indirectly.
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d. Fairness

There are only two parties involved in the criminal injuries compensa-
tion process — the applicant and the State. The State is bound by the
legal rules of procedural fairness in conducting the application and deci-
sion-making process. Applicants are allowed to describe their own
injuries and substantiate them as well as they can. The decision-maker
then assesses the evidence provided, determines whether to make an
award, and decides how much compensation to grant. Review or appeal
procedures are limited, as are the amounts at stake. Generally, there is
a mechanism for the reconsideration of awards where new
evidence is provided. Most programs also provide for appeals to courts
on a question of law.

The party normally absent from this process is the perpetrator (or the
alleged perpetrator).2* Does fairness require that he or she be heard?
Given that the compensation flows only from the State, and is not
dependent upon the victim identifying the person who caused the
injury, there is no unfairness in excluding the perpetrator (or alleged
perpetrator) from the hearing process. That is, as long as the perpetra-
tor (or alleged perpetrator) is not publicly identified by the applicant or
the board, no damage to his or her reputation ought to result. If the
State later seeks to recover the compensation it has paid to a victim from
the perpetrator of the injury, it must pursue a civil action. At this point,
the procedural safeguards of the ordinary civil process will come into
play to ensure fairness to all parties, including the alleged perpetrator.

e. Acknowledgement, apology and reconciliation

The person who committed the crime is usually absent from the crim-
inal injuries compensation process. Consequently, the process does not
provide a forum for acknowledgement, apology and reconciliation
between the wrongdoer and the victim. At best, it is a tangible form of
State recognition that the applicant has suffered harm due to a crimi-
nal act, through no fault of his or her own, and is therefore entitled to
compensation.?> Where there has been no criminal conviction this
process even permits acknowledgement that a criminal harm has been
caused. The board may award compensation regardless of whether a
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criminal charge has been laid or what verdict has been entered. The
criminal injuries compensation process may therefore be seen as an
additional opportunity for acknowledgement of the harm the survivor
has suffered, even if it does not hold any particular individual respon-
sible. To the extent that the rationale for these compensation programs
is the State’s failure to protect its citizens from criminal acts, they reflect
an acknowledgement and implicit apology by the State for that failure.

f. Compensation, counselling and education

Criminal injuries compensation programs, as their title suggests, are
largely restricted to providing financial compensation for the harm
resulting from the commission of a crime. They do little to address the
other needs of survivors of institutional child abuse. Moreover, the com-
pensation is aimed at specific monetary losses (such as lost wages) and
expenses directly related to the treatment of the injuries suffered. Five
provinces do, however, also offer compensation for pain and suffering.?¢
But given the fairly low ceilings on total awards, the amount available
to compensate for pain and suffering — once actual losses and expenses
are accounted for - is not likely to be high. One author has observed
that
[t]here is no acceptable rationale for refusing compensation under those
heads of non-pecuniary damage which society has, through its courts,
been willing for centuries to compensate. The continued refusal to
permit such awards in some of the schemes highlights the point that they

may not be comprehensive compensation schemes at all!?’

g. Needs of families, communities and peoples

Families of victims are only able to claim compensation either on behalf
of victims who died as a result of their injuries or for the expenses they
incur to maintain a victim. These programs do not address the needs of
family members for the difficulties or harm they themselves may suffer
as a result of the victim’s injuries. For example, any claim for injuries
caused because a survivor of child abuse is abusive to a spouse and chil-
dren is beyond the reach of these statutory programs. Communities,
peoples or other groups who may have been harmed as a result of insti-
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tutional child abuse are also unable to benefit from such programs, as
they are not included in the list of eligible applicants in any of the
provincial statutes.

h. Prevention and public education

Criminal injuries compensation programs have no prevention compo-
nent; nor is public education an explicit part of their mandate. Some
provinces do provide for surcharges or fines for criminal and quasi-
criminal offences as a means of partially funding the schemes.?® But the
deterrent effect of these is quite low, and in any event, the surcharge or
fine arises in the criminal process, not the criminal injuries compensa-
tion process. Since criminal injuries compensation programs are widely
publicised, one could say that they add to the message that the State
abhors crime - particularly crimes against the person — and that it seeks
to protect citizens from the harms caused by crime. This message does
not, however, serve any educational function about institutional child
abuse in particular.

4. Conclusion

Although criminal injuries compensation programs reflect a concern
for most of the evaluation criteria, they do so at a rudimentary level.
Survivors are not engaged in the design of the process, even if its non-
adversarial character shows respect for them. The process is voluntary
and does not require survivors to give up the right to pursue other
options. It permits many facts to be revealed. But the limited scope
of inquiry offers little chance to understand systemic problems and
the organisational context of abuse. There is a general acknowledge-
ment of wrongdoing but there is little opportunity for achieving
accountability, and almost none for apology and reconciliation.

The process is fair to all parties. However, the needs of survivors for
counselling and educatiion are not addressed, and the level of
compensation itself is quite low. Criminal injuries compensation
programs are not designed to meet the needs of families, communities
and peoples and have no direct preventive or educational component.
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Recommendations

CRIMINAL INJURIES COMPENSATION programs should explicitly provide for
extended limitation periods in cases of sexual or physical abuse committed
while the claimant was a child.

Considerations:

Incorporation of the “delayed discoverability” rule or a statutory exten-
sion of the limitation period would be consistent with the treatment of

child abuse claims in civil actions for damages.

SURVIVORS OF INSTITUTIONAL CHILD ABUSE should not be refused
compensation solely because they do not report the abuse to the police or

automatically cooperate in an investigation.

Considerations:

Adjudicators should take into account that a claimant’s failure to
cooperate with the police may result from a distrust of authority origi-
nating in the very abuse for which compensation is being sought.

CRIMINAL INJURIES COMPENSATION BOARDS should publish the frame-
work or analytical screen used to determine their awards, as well as their
decisions, withholding the names of the claimants.

Considerations:
Publication of awards would promote consistency, especially among

provinces with similar ceilings for claims.

This would enable policymakers to assess the adequacy of the

program and determine where adjustments should be made.

L P.T. Burns, Criminal Injuries Compensation, 2d ed. (Toronto: Butterworths, 1992)
at 95.
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Alberta, Victims of Crime Act, R.S.A. 1996, c. V-3.3; British Columbia, Criminal
Injury Compensation Act, R.S.B.C. 1996, c. 85; Manitoba, Victims’ Rights and
Consequential Amendments Act, R.S.M. 1998, c. 44; New Brunswick, Victims’
Services Act, R.S.N.B. 1988, c. V-2.1; Nova Scotia, Victims’ Rights and Services Act,
R.S.N.S. 1989, c.14; Ontario, Compensation for Victims of Crime Act, R.S.O. 1990,
c. C-24; Prince Edward Island, Victims of Crime Act, R.S.P.E.I. 1988, c. V-3.1
(amendments being introduced in the coming session of the Legislature);
Quebec, Act Respecting Assistance for Victims of Crime, R.S.Q. c. A-13.2 and
Act Respecting Compensation for the Victims of Crime, R.S.Q. c. I-6; Saskatchewan,
The Victims of Crime Act, 1995, R.S.S. 1995, c. V-6.011. Newfoundland, the
Northwest Territories, Nunavut and the Yukon did not have criminal injuries
compensation programs as of the completion of the Commission'’s research
(October 1999).

Alberta, Victims of Crime Act, supra note 2, s. 2; Manitoba, Victims’ Rights and
Consequential Amendment Act, supra note 2, s. 3; Quebec, Act Respecting Assistance
for Victims of Crime, supra note 2, s. 3; Nova Scotia, Victims’ Rights and Services
Act, supra note 2, s. 3; New Brunswick, Victims’ Services Act, supra note 2,
ss. 2-6; Prince Edward Island, Victims of Crime Act, supra note 2, s. 2.

In addition, some provinces provide compensation to any other person who
incurred certain expenses on behalf of the deceased victim. See, for example,
New Brunswick, Victims’ Services Act, supranote 2, s. 3(1)(c); Nova Scotia, Victims’
Rights and Services Act, supra note 2, s. 11A(1)(h); and Prince Edward Island,
Victims of Crime Act, supra note 2, s. 16(1)(d)(I).

See, for example, New Brunswick, Compensation for Victims of Crime Regulation
— Victims’ Services Act, N.B. Reg. 96-81, s. 4(1)(b); and Alberta, Victims of
Crime Act, supra note 2, s. 12(2)(b).

See, for example, Nova Scotia, Victims’ Rights and Services Act, supra note 2,
s. 11D(3); and Manitoba, Victims’ Rights and Consequential Amendments Act, supra
note 2, s. 31.

The province of Saskatchewan, for example, has a printed application for crim-
inal injuries benefits that sets out a series of questions and indicates what
supporting material is required.

For example in Prince Edward Island, an applicant may request a hearing, but
otherwise, the final decision is taken simply upon a review of the documents
submitted. It appears that a hearing has been held only once in the last ten years.
In British Columbia, an applicant may appeal the first decision, based strictly
on a written application, and request an oral hearing.

Such as the Director of Victim Services in Nova Scotia.
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British Columbia, Criminal Injury Compensation Act, supra note 2, s. 8; Ontario,
Compensation For Victims of Crime Act, supra note 2, s. 16; Prince Edward Island,
Victims of Crime Act, supra note 2, s. 22 (4).

In Quebec, for example, victims are entitled to an administrative revision of the
admissibility decision, and, if required, an appeal to the Tribunal Administratif
du Québec (Act Respecting Assistance for Victims of Crime, supra note 2).

For example, in Ontario, Alberta, Nova Scotia and Prince Edward Island.

Victims’ Benefits Regulation, Alta. Reg. 201/97, s. 5(2); and New Brunswick,
Compensation for Victims of Crime Regulation — Victims’ Services Act, supra
note 5, s. 6(1).

The Quebec model offers periodic payments which include compensation for
temporary or permanent incapacity and therapeutic help. See N. Des Rosiers &
L. Langevin, L’'indemnisation des victimes de violence sexuelle et conjugale
(Cowansville, Québec: Yvon Blais, 1998) at 199, para. 360.

Very few provinces offer to pay for counselling, and those that do offer very low
amounts. For example, Saskatchewan offers a maximum of $1,000 (The Victims
of Crime Act, supra note 2, s. 8(3)).

For example, British Columbia, Criminal Injury Compensation Act, supra note 2,
s. 2(4)(f); Ontario, Compensation for Victims’ of Crime Act, supra note 2, s. 7(1)(d);
New Brunswick, Compensation for Victims of Crime Regulation — Victims Services
Act, supra note 5, s. 6. Alberta compensates for shock or “nervous shock,” which
it defines fairly broadly: Victims’ Benefits Regulation, supra note 12, Sch. 2, n. 4.
In New Brunswick, the maximum amount of an award for pain and suffering is
$1,000, see Compensation for Victims of Crime Regulation — Victims’ Services Act,
supra note 5, s. 6(2). In British Columbia, the maximum award, including com-
pensation for non-pecuniary losses, is $50,000 for cases involving the most
serious injuries: see pamphlet entitled “Compensation for Victims of Crime”

(Vancouver: Workers’ Compensation Board of British Columbia, 1996).

For example, Ontario, Compensation for Victims of Crime Act, supra note 2, s.14

or Nova Scotia, Victims’ Rights and Services Act, supra note 2, s. 111.

For example, Manitoba, Victims’ Rights and Consequential Amendments Act, supra
note 2, s. 35(1).

For example, Manitoba, ibid., s. 33; New Brunswick, Compensation for Victims of

Crime Regulation — Victims Services Act, supra note 5, s. 7(b), (c).

A claim can be made “at any time”, if the perpetrator was in a position of trust
with respect to, or had charge of the victim, or the victim was dependent on
that person. For example, Victims’ Rights and Services Act, supra note 2, s. 11B(2).
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The period is one year from disclosure to the police. For example, Victims Services
Act, supra note 2, s. 3(2).

See among others: Sauveteurs et victimes d’actes criminels — 9, [1990] C.A.S. 46;

Sauveteurs et victimes d’actes criminels — 1, [1996] C.A.S. 1.

The Victim/Witness Assistance Programs in Nova Scotia and Prince Edward
Island do, however, provide assistance with criminal injuries compensation

claims.

Some provinces do inform the perpetrator or alleged offender of an upcoming
hearing. See for example Ontario, Compensation for Victims of Crime Act, supra
note 2, s. 9. In Ontario the Criminal Injuries Compensation Board has also
adopted guidelines that require the Board to notify alleged offenders (but only
“those who have not been convicted of a crime of violence”: see Criminal Injuries
Compensation Board: Guidelines for the Public (Toronto: Criminal Injuries
Compensation Board, July 1999) at 9).

As noted above under “Eligibility”, most statutes specify that applicants may be
excluded from recovery of compensation or have it reduced if they failed to co-
operate with the police or contributed by their own unlawful conduct to their
injuries. If the circumstances of child abuse in an institution are properly under-
stood, a failure to have reported the incident at the time should not be a bar to
recovery of an award. The obligation to notify or cooperate with the police is
perhaps better understood as arising once the victim has made a complaint to
the police or has come forward to make a claim to a criminal injuries compen-

sation program.

British Columbia, Criminal Injury Compensation Act, supra note 2, s. 2(4)(f);
Alberta, Victim’s Benefits Regulation — Victims of Crime Act, Reg. 201/97, Sch.2;
Ontario, Compensation for Victims of Crime Act, supra note 2, s. 7(1)(d); New
Brunswick, Compensation for Victims of Crime Regulation — Victims’ Services Act,
supra note 5, Sch. 2, Band 1, 8, 11; Prince Edward Island, Victims of Crime Act,
supra note 2, s. 19(1) (f).

Burns, supra, note 1 at 156.

For example, Alberta, Victims of Crime Act, supra note 2, s. 9(2); Manitoba,
Victims’ Rights and Consequential Amendments, supra note 2, s. 17(2).
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E. Ex gratia Payments

1. Introduction

The State has the power or “prerogative” to make voluntary payments
to compensate people for losses or injuries that they have suffered.!
Where governments have no clear legal obligation to pay compensa-
tion - or where that obligation has not yet been judicially established —
but it is in the public interest to do so, the mechanism for providing
compensation is known as an ex gratia payment. If potential ex gratia
payments will be significant, the decision to make an award or to
establish a framework of payments is made at the Cabinet level. The
authorisation for the payment is provided by an Order-in-Council.?

There are no limits on the types of situations for which ex gratia pay-
ments may be made. For example, they have often been used to
compensate individual public employees whose personal property has
been damaged or stolen in the course of their employment.? In addi-
tion, the federal government has established general compensation
programs for groups of people who have suffered extraordinary losses.
Examples include compensation to Canadians of Japanese ancestry
who were interned during the Second World War;* persons given
“depatterning” or massive electroshock treatments at Montreal’s Allan
Memorial Institute;’ persons who received HIV-infected blood, and per-
sons who suffered physical deformities because their mothers were
given thalidomide during pregnancy.® Recently, compensation was
given to Canada’s Second World War veterans who survived Japanese
prisoner of war camps in Hong Kong.’

Although survivors of institutional child abuse might receive com-
pensation by way of a particular ex gratia payment made to them as
individuals, ex gratia payment programs intended to compensate
groups of beneficiaries are a more likely type of response to providing
compensation for institutional child abuse.
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2. Description

The Treasury Board of Canada’s Policy on Claims and Ex Gratia Payments
defines an ex gratia payment as
... a benevolent payment made by the Crown under the authority of the
Governor in Council ... to anyone in the public interest for loss or expen-
diture incurred for which there is no legal liability on the part of the
Crown. An ex gratia payment is an exceptional vehicle used only when

there is no statutory, regulatory or policy vehicle to make the payment.?

Decisions on whether or not to establish a program of ex gratia pay-
ments, how to define eligible recipients, and what conditions to attach
to the compensation paid are discretionary and can be tailor-made
according to circumstance.’

Two preconditions must be met before an ex gratia payment will be
made. First, the Crown must have no legal liability to make a payment
for the loss suffered or the expenditure incurred. Second, it must be in
the public interest for the Crown to provide financial compensation to
the claimant or claimants.

There are no formal guidelines as to what constitutes the public interest.
Nonetheless, the cases of ex gratia payment programs mentioned earlier
provide some benchmarks for the types of situations that may warrant
large-scale compensation. In every case, the victims were blameless for
the losses they experienced. The federal government was not legally
liable for their losses, but there was a nexus between some policy, action
or inaction by a public body or publicly supported authority and the
harm being compensated. The injured parties suffered significant phys-
ical, psychological or emotional hardship. The combination of
circumstances in each case led the government to conclude that estab-
lishing an ex gratia payments program was in the public interest for
moral, humanitarian and social justice reasons.

Whether the State is legally obliged to pay for losses incurred is often
difficult to establish. In many cases, the absence of liability was clearly
decided before ex gratia compensation was sought. For example, fol-
lowing the Second World War, individual Canadians of Japanese
ancestry were not successful in suing the federal government for their
wartime losses.’® Subsequently, the Japanese-Canadian community
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successfully conducted a campaign to obtain redress through political
and administrative processes, rather than judicial processes.!!

In other cases, such as the federal government’s Extraordinary
Assistance Program of ex gratia payments to people who had contracted
HIV through blood or blood products, compensation was offered before
the question of legal liability was decided by the courts.!? This suggests
that if legal liability is uncertain, and the process to determine the issue
would be long or costly, governments may also establish an ex gratia
payment program. However, persons who receive compensation under
such a program normally must first sign a waiver of their rights to insti-
tute new or pursue existing civil actions against the government.'3 They
therefore give up the opportunity to obtain a judicial determination
and assessment of legal liability in exchange for receiving immediate
payment.

The existence of alternative sources of compensation also affects
whether an ex gratia payment program will be established or a payment
made.'* Governments typically will not authorise an ex gratia payment
if, for example, a third party is legally liable or if an insurance fund will
cover the loss.

An ex gratia payment may therefore be a viable option for those seek-
ing financial compensation if the government is not legally liable to pay
(or has not yet been determined to be legally liable for losses suffered
by an individual or group), there is no alternative source of compensa-
tion available, and payment from the government would be in the
public interest.

Many of those affected by institutional child abuse would qualify.
People who resided in institutions and suffered losses or injuries that
the law does not recognise as compensable (such as the loss of language
or culture) could be eligible to receive an ex gratia payment. People who
were not personally exposed to abuse in residential institutions, but
who suffered secondary trauma or side-effects (such as those who were
witnesses to serious abuse, or the adult partners, children or members
of the home communities of survivors) might also be able to make a
case for an ex gratia payment. Again, ex gratia payments may be made
to people who find themselves denied compensation due to the expiry
of a limitation period or a program deadline.
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3. Assessment

Overview

Ex gratia payments are a compensation mechanism. The fact that pay-
ments are made may itself reflect sensitivity to the experiences of
survivors of institutional child abuse. But real respect and engagement
are best demonstrated when governments consult with potential ben-
eficiaries and negotiate the terms and conditions of the payments with
them. An ex gratia payment program is not a fact-finding process,
although it may require certain information from applicants. The
decision to make an ex gratia payment or to establish a general com-
pensation program may be based on the results of a separate,
fact-finding process.

Unless the government directly caused the harm for which it is
providing compensation, accountability of wrongdoers will not be a
component of an ex gratia payment program. The administration of
the program will be subject to the legal rules of procedural fairness.
Once launched, ex gratia payment programs tend to be expeditious.
Given the age and life expectancy of many survivors of institutional
child abuse, administrative efficiency can be seen as an important
component of fairness to them. Nonetheless, the actual payments
made are not usually fine-tuned to the particular losses or harms
suffered by a particular individual.

As compensation mechanisms, ex gratia payment programs are not
meant to address other needs of survivors — for example, counselling
and education. They can, however, be delivered with official words or
acts of acknowledgement and apology, and thereby promote reconcili-
ation. Whether families, communities or peoples are included as
beneficiaries of an ex gratia program will depend on the scope and
design of the specific program. Prevention and public education are
not primary objectives of ex gratia payment programs, although well-

publicised compensation programs may indirectly promote both.
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a. Respect, engagement and informed choice

The process of applying for, being found eligible to receive, and then
accepting an ex gratia payment is an administrative exercise. As such, it
will usually not be a process that engages or empowers survivors of child
abuse. But people seeking ex gratia compensation, or the organisations
representing them, have often been actively involved with govern-
ments in negotiating the criteria of eligibility, the amounts of
compensation, and other terms of payment.!> Furthermore, the negoti-
ations leading up to the creation of an ex gratia payment program are
normally accompanied by public awareness and education campaigns
launched by representatives of the individuals or groups asking for com-
pensation.'® These campaigns are designed to win popular support and
to convince elected officials that an ex gratia payment program would
be in the public interest. A successful public awareness and education
effort can draw the persons seeking compensation and their supporters
closer together.!”

The negotiation, public awareness and education processes leading
up to an Order-in-Council for ex gratia payments have the potential to
actively engage those seeking this form of redress, as well as the public
atlarge. Whether people offered compensation feel that they have made
a well-informed decision depends in part on how they view the terms
of the offer. An offer that is seen as unreasonably small or is accompa-
nied by very short time limits or other conditions can leave the
intended recipient feeling that the opportunity to make a well-informed
choice has not been afforded.!8

b. Fact-finding

The offer of an ex gratia payment is often the outcome of separate fact-
finding exercise such as a public inquiry or an Ombudsman’s report.'°
Fact-finding to establish an archival record is however rarely a part of
the payment process itself. While the public justification for a particu-
lar program may allude to certain facts as background, these tend not
to be detailed and do not address specific cases.
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Survivors may focus their energies on helping others who have been
similarly victimized, on educational, legal, or political efforts to
prevent others from being victimized in the future, or on attempts to
bring offenders to justice. Common to all these efforts is a dedication
to raising public awareness. Survivors understand full well that the
natural human response to horrible events is to put them out of mind.
They may have done this themselves in the past. Survivors also
understand that those who forget the past are condemned to repeat
it. It is for this reason, that public truth-telling is the common

denominator of all social action.

— “Trauma & Recovery” by |. Lewis Herman, at p. 208
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Those who apply for an ex gratia payment need to provide sufficient
factual information to establish that they suffered a loss compensable
under the program. The information required from applicants is
usually defined by the terms of the Order-in-Council establishing the
program and set out in the application forms developed for the
compensation program in question.?° Obviously, a documentary appli-
cation process has a limited fact-finding capacity.

c.  Accountability

An ex gratia payment program normally only requires claimants to file
an application and provide supporting documents. The process is not
designed to hold wrongdoers to account. No one need be formally
called upon to explain or justify his or her actions. Furthermore, since
receipt of an ex gratia payment usually requires the beneficiary to agree
not to pursue any other legal recourse, many effective avenues for seek-
ing personal accountability of wrongdoers are, in fact, foreclosed to
those who opt into a standard ex gratia payment program.

d. Fairness

The application and decision processes that lead to a determination of
entitlement are guided by the legal rules of procedural fairness govern-
ing all administrative determinations. The applicant is entitled to an
opportunity to make her or his case before an impartial decision-
maker.?! Since the process involves no attribution or admission of
wrongdoing, fairness to alleged perpetrators is not an issue. Once a gov-
ernment decides to establish an ex gratia payment program, claimants
will usually receive compensation sooner than if they had brought a
civil action.?? The ability to fast-track payments may offer a significant
advantage to many aging survivors of institutional child abuse.?* For
these survivors, timely and efficient redress can be a feature of fairness.

The compensation awarded through an ex gratia payment order
may not reflect the full extent of a claimant’s losses. Often each eligible
applicant will receive the same amount. For example, $21,000 was given
to each applicant under the Japanese-Canadian redress program
and $24,000 to each Hong Kong veteran under their compensation
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program. In these situations, the payments received are a generic recog-
nition of the harm done rather than an attempt at individual
accounting for losses and injuries. Given the disparity in the nature and
severity of abuse that may have been suffered, uniform awards could be
seen by some as unfair.

e. Acknowledgement, apology and reconciliation

When governments provide compensation by means of ex gratia
payments, there need not be any accompanying acknowledgement of
legal responsibility. Yet the fact of the payment may serve as an implicit
acknowledgement to survivors that the government accepts a moral
responsibility for harm they have suffered. Sometimes an ex gratia
payment may be combined with other non-monetary benefits, such
as an official acknowledgement or an apology. For example, Canadians
of Japanese ancestry received an official acknowledgement of the injus-
tices inflicted on them during World War 1II, along with their ex gratia
payment.?* When official gestures of acknowledgement and apology
are made in combination with the financial compensation offered,
reconciliation is facilitated.

f. Compensation, counselling and education

A carefully designed ex gratia compensation process has the potential to
be straightforward, sensitive, and less intimidating and bewildering for
applicants than traditional judicial and administrative processes. It
remains, however, a process designed to financially compensate
survivors, but not to meet any of their other identified needs: therapy,
counselling, education or training. Additional components would have
to be built into an ex gratia payment program in order for it to do so.

g. Needs of families, communities and peoples

Unless an ex gratia payment program specifically includes families, com-
munities and peoples, they will not receive any benefits. Should it do
so, however, children, spouses, and whole communities could be
made eligible. Financial compensation may even be granted for injuries
and losses not recognised by the civil justice system. The positive impact
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of the ex gratia payment program upon the Japanese-Canadian com-
munity suggests that the process can be designed to meet many
non-monetary needs of communities. Maryka Omatsu described the
impact as follows:
The last consequence of the settlements — and the most difficult for me
to evaluate - is the effects of the outcome on my community and my
family. Some effects are straightforward. When my mother received her
$21,000 payment, I asked her what she intended to do with it. She
replied, “I think I'll put it into a five-year Guaranteed Investment

Certificate.”

Now when I travel across the country I notice that the nisei are more will-
ing to speak to me about their past. Often it is with great difficulty,
shame, and anger that the pent-up sorrows come spilling out, but at least
now they are able to give voice to those feelings. The NAJC helped to
educate the community about the true facts of the 1940s, thus ending
years of speculation and rumour. Psychologically, for some who preferred
to believe that the Canadian government had acted paternalistically, the
act of facing the mounting evidence of their government’s cold-hearted
racism was difficult to bear. As Joy Kogawa has expressed it, finally we
could feel comfortable in our skin.?®

h. Prevention and public education

Ex gratia payment programs do not necessarily educate the public
about harms that have occurred. In some cases, such as those of the
Hong Kong veterans and Canadians of Japanese ancestry, an extensive
public awareness and education process was necessary to generate the
political support necessary for the program to be established. It is
difficult to know whether making ex gratia payments has a preventive
effect by inducing governments who are responsible for the well-being
and protection of children to be more diligent in performing their
responsibilities. At the very least, however, large-scale payments made
to redress historical wrongs are a reminder to future governments of
their obligations to prevent their recurrence.?® Only if an ex gratia
payment process were combined with other components would it
directly address specific prevention and education objectives.?”
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4. Conclusion

Ex gratia payments are a mechanism for the State to pay for certain
damages — not because it has a legal obligation to offer compensation,
but because it believes it to be in the public interest to do so. Their
comparative advantages are that they do not require issues of legal
liability to be resolved, and that they permit compensation to be
delivered relatively quickly to individuals and communities. Their
primary disadvantage for survivors is that the amount of compensation
provided will usually be much less than what could be obtained through
a court-ordered award of damages. In addition, because the primary
object of an ex gratia payment program is compensation, many of
the other needs of survivors, their families and their communities
may not directly be addressed. However, where an ex gratia payment
program is made part of a larger redress process, it can be structured to
meet a broader range of needs of those offered compensation.
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Recommendations

GOVERNMENTS SHOULD REVISE POLICIES on providing compensation by
way of ex gratia payments to include classes of persons who suffered harm,
directly or indirectly, as a result of policy decisions later found to have been

inappropriate, even when others are potentially liable in a civil action.

Considerations:
Normally governments are not civilly liable for damages flowing from
policy, planning or executive decisions. Where a misguided policy
opens the door to, or facilitates the commission of a civil wrong by
others, ex gratia payments should not be excluded as a means to
acknowledge the wrongful policy.

EX GRATIA PAYMENTS should be offered in cases where an otherwise mer-
itorious and provable claim cannot be pursued because it falls
outside a limitation period, or where liability is uncertain and it is not in the
public interest to defer compensation until litigation has concluded.

EX GRATIA PAYMENT OFFERS to individuals should include reimbursement
for the costs of seeking professional advice in order to make an informed

decision about whether to accept the offer.

GOVERNMENTS SHOULD REVISE POLICIES on paying compensation so
as to provide a mechanism for expedited, interim and “without prejudice”

ex gratia payments.

1 P.Lordon, Crown Law (Toronto: Butterworths, 1991) at 432: “The Crown has the
power, generally characterised as prerogative in nature, to make gifts in the form
of ex gratia payments.”

Part II - Responses

217



218

For example, the Japanese Canadians Redress Report (Canada, Department of
Canadian Heritage, Final Report on the Implementation of the Japanese
Canadians Redress Agreement (Ottawa: Department of Canadian Heritage, 1997)
[hereinafter Japanese Canadians Redress Report]), Annexes ‘D’ and ‘E’ indicate that
close to $377 million was paid to Japanese Canadians and payments of $24,000
each to Canada’s approximately 350 Hong Kong veterans could come to
$8.4 million - see “Justice for Veterans” Toronto Star (15 December 1999) Al6.

Lordon, supra note 1 at 433. See also, for 1993-94, 1994-95, 1996-97, 1997-98,
Canada, Public Accounts of Canada, Vol. 11, Part II, Section 10 (Ottawa: Receiver
General for Canada), where examples of ex gratia payments include compensa-

tion for damage to clothing, theft of briefcase, damage to eye glasses, etc.

Japanese Canadians Ex Gratia Payments Order Authorising the Making of an
Ex Gratia Payment to Certain Eligible Persons of Japanese Ancestry as Redress for
Injustice suffered during and after World War 11, P.C. 1988-2552 (5 November 1988).

Order Respecting Ex Gratia Payments to Persons Depatterned at the Allan Memorial
Institute Between 1950 and 1965, P.C. 1992-2302 (16 November 1992) [hereinafter
the AMI — Depatterned Persons Assistance Order], reproduced in Schrier v. Canada
(A.G.), [1996] E.CJ. No. 246 at para. 4 (T.D.), online: QL [hereinafter Schrier].

HIV Infected Persons and Thalidomide Victims’ Association Orders which Provide for
the Making of Ex-Gratia Payments to Individulas who Received HIV — Infected Blood
Products and to Individuals whose Mothers Administered Kevadon or Falimol
(Thalidomide) and Consequently Suffered Physical Deformities, P.C. 1990-4/872
(10 May 1990), as am. by P.C. 1991-7/2543 (16 December 1991) [hereinafter
HIV-Infected Persons and Thalidomide Victims Assistance Order].

“Justice for Veterans”, supra note 2.

Canada Treasury Board of Canada Secretariat, Policy on Claims and Ex gratia
Payments (Ottawa: Treasury Board Secretariat, 1998) at para. 3, online: <http://
www.tbs-sct.gc.ca/pubs_pol/dcgpubs/RiskManagement/claiexgratpaym_e.html>
(date accessed: 16 November 1999) [hereinafter Policy on Claims and Ex gratia
Payments]. Provincial governments also have the power to make ex gratia pay-
ments. The scope and application of ex gratia payments may vary slightly in the
provinces. The discussion of ex gratia payments in this section is based on

the federal policy for ex gratia payments.

“The key to ex gratia payments is that there is no legal obligation on the Crown
to pay. The Crown only makes such payments when it feels morally obliged
to do so or wishes to do so for policy reasons. Thus, an ex gratia payment is
totally discretionary, and a claimant does not have a legal right thereto.”
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(Lordon, supra note 1 at 434). The AMI — Depatterned Persons Assistance Order,
supra note 5, provided ex gratia payments to any “depatterned person”, as
defined in the order, and so did not include an applicant who was a fetus (in
utero) at the time that his mother was a depatterned person. See the Schrier case
for details (supra note 5). On the other hand, the Nova Scotia government’s
compensation to persons infected by HIV through the blood supply included
special compensation for the spouses and children of those who were infected
(e.g., funds to cover post-secondary education expenses for dependent children
and a death benefit for spouses and children). See Canada, Commission
of Inquiry on the Blood System in Canada, Final Report, vol. 3 (Ottawa: Minister
of Public Works & Government Services Canada, 1997) (Commissioner:
H. Krever) at 1031-32 [hereinafter Krever Report].

Nakashima v. Canada, [1947] Ex. Ct. 486 and R. v. Iwasaki, [1970] S.C.R. 437.

This campaign is described in M. Omatsu, Bittersweet Passage — Redress and the
Japanese Canadian Experience (Toronto: Between the Lines, 1992) and in R. Miki
& C. Kobayashi, Justice in Our Time — The Japanese Canadian Redress Settlement
(Vancouver: Talonbooks, 1991).

Krever Report, supra note 9 at 1031-32.

For example see the AMI — Depatterned Persons Assistance Order, supra note 5, and
the HIV-Infected Persons and Thalidomide Victims Assistance Order, supra note 6.

Policy on Claims and Ex gratia Payments, supra note 8 at para. 7.3.4.

The National Association of Japanese Canadians and its members were very
involved in shaping the redress package for Japanese Canadians which ulti-
mately resulted in ex gratia payments of $21,000 to each eligible applicant. See
Omatsu, supra note 11 at 100-101 for details. Janet Connors, President of the
Nova Scotia Hemophilia Society, and her husband Randy Connors negotiated
with the Nova Scotia Health Minister the principles to be included in the agree-
ment reached to compensate persons infected by HIV through the blood supply.
Nova Scotia Department of Health, News Release, “Health — Hemophilia
Agreement” (27 May 1993).

The five-year long redress campaign waged by the National Association of
Japanese Canadians included, for example: publication of the community’s spe-
cific redress demands in a 1984 document called Democracy Betrayed (quoted in
Miki & Kobayashi, supra note 11 at 11), release of a 1986 report commissioned
from Price Waterhouse entitled Economic Losses to Japanese Canadians After 1941
(quoted in Miki & Kobayashi, ibid. at 108, 109), and the formation in 1987 of a

nation-wide coalition of broad-based support, the National Coalition for
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18

20

Japanese Canadian Redress, that held a rally on Parliament Hill involving some
15,000 supporters, in April 1988 (see Miki & Kobayashi, ibid. at 123). See

Japanese Canadians Redress Report, supra note 2 at 13.

See Miki & Kobayashi, supra note 11 at 12: “Redress was a complex issue that
reverberated in every nook and cranny of my community, and it was a volatile
issue that, at times, threatened to divide us. In the process, though, it was a
liberating issue that brought us together in our desire to reach a meaningful set-
tlement.” See also Omatsu, supra note 11 at 171: “[B]y bringing a shameful past
into the open and, more importantly, by demanding and fighting for its rights,

the community became engaged in an important healing process.”

These inferences are based on observations from the Commission of Inquiry on
the Blood System in Canada, Krever Report, supra note 9 at 1032: “Most infected
individuals and their families accepted the assistance packages out of an imme-
diate need for financial assistance.... Many witnesses who testified at the
hearings criticized the ‘arbitrary’ deadline for application because it did not give
them adequate time to consider pursuing legal action, under which they might
have been able to secure greater compensation.” Some survivors of institutional
child abuse expressed serious concerns to the Law Commission of Canada about
feeling pressured by governments to accept offers of financial compensation.
See for example, L. Hill, “Enough is Enough - Report on a Facilitated Discussion
Group Involving the Deaf Community Responding to the Minister’s Reference
on Institutional Child Abuse” (March 1999) [unpublished research report
archived at the Law Commission of Canada] at 36: “At JIC [the compensation
program for former students at Jericho Hill Provincial School for the Deaf and
Blind], people are being pressured into signing applications in a hurry and sub-

mit to deadlines”.

For example, the B.C. Ombudsman’s Report on the collapse of the Principal Group
of Companies resulted in ex gratia payments to compensate investors for the
government’s administrative negligence (Ombudsman of British Columbia,
Public Report No. 19: The Regulation of AIC Ltd. and FIC Ltd. by the B.C.
Superintendent of Brokers (The Principal Group Investigation) (Victoria: B.C.
Ombudsman, 1989) [hereinafter B.C. Ombudsman’s Report].

See, for example, the applications provided to Japanese Canadians or persons
who suffered physical deformities from thalidomide: Japanese Canadians Redress
Report, supra note 2 at 6 and see Mercier-Néron v. Canada (Minister of National
Health and Welfare), [1995] E.C.J. No. 1024 at paras. 3-6 (T.D.) [hereinafter

Mercier-Néron], online: QL.
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See Mercier-Néron, ibid. at para. 14: “The duty to act fairly must be complied with
even when the government, responsible as here for implementing a program of
ex gratia payments established by order in council, derives its enabling power
from the royal prerogative. The performance of this function may also be
reviewed by the courts.” See also Lordon, supra note 1 at 434: “If the Crown del-
egates to one of its agents the duty to determine whether such a payment should
be made, the exercise of that function by the delegate may be subject to judi-

cial review.”

For example, over a period of six years, 17,984 payments were issued to Japanese

Canadians. See Japanese Canadians Redress Report, supra note 2 at 13-14.

In British Columbia a large number of the depositors of the Principal Group
Ltd., for example, were over 50 years of age. See B.C. Ombudsman’s Report, supra
note 19 at 4-5.

Japanese Canadians Redress Report, supra note 2 at 5.
Omatsu, supra note 11 at 170-71.

See the remarks of Alan Borovoy, General Counsel of the Canadian Civil
Liberties Association concerning the campaign of Canadians of Japanese origin
to obtain redress: “By your campaign of seeking compensation, you are not
living in the past, you are working for the future. You are helping to create a
precedent from which future governments would find it very hard to retreat.
You're serving notice to whoever is going to be in government, that from now
to the end of time, to whatever extent they are tempted to depart so radically
from the norms of civilized behaviour, at the very least there will be a price to

pay.” (quoted in Miki & Kobayashi, supra note 11 at 127).

The redress package for wartime internees included $12 million for the Japanese
Canadian community to promote the educational, social and cultural well-
being of the community and $24 million to create an organization to foster
cross-cultural understanding and help eliminate racism. See Japanese Canadians

Redress Report, supra note 2 at 5.

Part II - Responses

221



F. Ombudsman Offices

1. Introduction

The Ombudsman is an independent and impartial institution of
government that is meant to provide an efficient procedure for inves-
tigating complaints, bureaucratic errors and abuses of power. The
Ombudsman also has authority to recommend corrective action.
The International Bar Association has defined the Ombudsman as:
... an Office established by constitution or statute, headed by an inde-
pendent, high level, public official, who is responsible to the Legislature
or Parliament, who receives complaints from aggrieved persons against
government agencies, officials and employers, or who acts on his own
motion, and has the power to investigate and recommend corrective

action and issue reports.!

Ombudsman offices exist in eight Canadian provinces.? Despite
numerous recommendations to establish a federal Ombudsman, the
Parliament of Canada has not done so to date.3

The role of the Ombudsman is not to affix blame or assess a penalty,
but rather to resolve a complaint against government in a manner
that is fair, just, and practical.* In so doing, the Ombudsman can
serve to give voice to those who might otherwise not be heard.®
Complaints about both contemporary and historical occurrences
may be investigated. In addition to this investigatory function, an
Ombudsman may take on a “watch dog” role over the implementation
of recommendations made by public inquiries.®

2. Description

The essential characteristics of an effective Ombudsman’s office are
independence, flexibility, accessibility and credibility.” In several
provinces, the enabling statute specifically provides that the
Ombudsman is an “officer of the Legislature”,® independent of the
executive branch of government. Appointment and removal processes
are designed to reinforce the Ombudsman’s independence and impar-
tiality. In every case, appointment is for a set term.’ Usually, an
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Ombudsman can be removed only for cause or incapacity, on the
recommendation of the provincial legislature.!°

a. Triggering an Ombudsman investigation

An investigation by the Ombudsman may be triggered by an individ-
ual complaint, or may be undertaken on the Ombudsman’s own
initiative. In some provinces, an Ombudsman investigation may also
be launched by a reference from a legislative committee, the Lieutenant-
Governor in Council or the Attorney General. As a rule, an Ombudsman
is authorised to investigate any complaint that a decision, recommen-
dation, act or omission by an official is:

e contrary to the law;

e unreasonable;

* unjust;

* oppressive;

e improperly discriminatory;

e wrong;

e based on a mistake of fact or law; or

e the result of negligence or misconduct.!!

Therefore, there are broad grounds upon which an Ombudsman may
investigate, and conclude, that the government acted improperly.

All provincial statutes allow for public complaints to an
Ombudsman. However, some provide that only those who are directly
affected, and not third persons, may do so. There are statutory proce-
dural safeguards to protect the confidentiality of complaints by
prisoners in provincially-run correctional facilities or patients in provin-
cial mental health institutions.!? Generally, complaints from
individuals must be made within a reasonable period of time and in
writing.!3
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Ombudsman offices can also refuse to investigate a complaint. They
can decline if:

e the complaint is made more than one year after the complainant
knew of the decision, recommendation, act or omission in
question;

e the complaint is judged to be frivolous, vexatious, or not made in
good faith; or

e there are other appropriate remedies available to the person
complaining.

b. Jurisdiction and authority to investigate

The powers of an Ombudsman are restricted to the investigation of gov-
ernment action in the implementation of government policy. This
encompasses the actions of provincial Ministries, Crown Agencies,
municipal boards and agencies, and school and hospital boards among
others. The actions of the legislature and the courts are, however,
excluded from review by the Ombudsman.!* An Ombudsman may only
investigate the conduct of the government of the province or territory
under whose jurisdiction he or she was appointed.!¢

The jurisdiction of the Ombudsman is also limited to investigating
certain kinds of decisions. Most provincial statutes prohibit the
Ombudsman from probing any decision, recommendation, act or
omission where there exists a right of appeal, objection, or a right to
apply for a review by a court or a tribunal. Most also prevent the
Ombudsman from investigating the actions of the Cabinet, provincially
appointed arbitrators, Crown Counsel and Crown solicitors. In some
provinces, the prohibition extends to ministerial staff, and the Deputy,
Associate Deputy or Assistant Deputy Ministers who report directly to
the Minister. These restrictions typically apply regardless of whether
the investigation results from a citizen’s complaint or from the

Ombudsman’s own initiative.
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c. Investigatory powers

Ombudsman offices have wide powers to investigate, which they can
use according to their own discretion and judgement. Investigations are
private and confidential unless the Ombudsman decides that they
should be open to the public. The Ombudsman has the ability to com-
pel a person either to appear personally or to produce documentation
and information relating to the investigation. Individuals may be exam-
ined under oath. In most provincial acts, witnesses are protected against
the use of their evidence in subsequent judicial proceedings. The
Ombudsman has the authority to inspect the premises of an agency or
department that is under investigation simply by giving notice to the
head of the department or agency prior to the inspection.

The Ombudsman is usually required to keep a complainant informed
of the progress of the investigation. If the Ombudsman’s report or rec-
ommendations are likely to adversely affect them, both the person
complaining and the government department or official being investi-
gated have the right to be heard, either personally or through a lawyer.
The Ombudsman must furnish the results of the investigation to the
complainant within a reasonable time. Any proceedings taken by an
Ombudsman are not subject to review by courts unless there is an excess
of legislative authority. Moreover, unless an Ombudsman acts in bad
faith, he or she cannot be sued for anything done, reported or said in
the course of exercising his or her functions.

d. Power to report and recommend action

Generally, upon completing an investigation, an Ombudsman is
required to report findings to the Minister or head of the public body
concerned. The Ombudsman’s report may contain a wide variety of
recommendations, including recommendations that:

e the grievance be referred back to the administrative agency or its
officer allegedly causing that grievance;

e an omission be rectified;

e adecision be cancelled or rectified;
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e a practice be altered; and/or
e alaw causing the grievance be reconsidered.

The Ombudsman’s recommendations often contain criticisms not only
of individuals but also of general policies and procedures. While an
Ombudsman may make a variety of recommendations, there is no
direct power to implement or enforce them. Nor can an Ombudsman
report on unimplemented recommendations. However, at the time of
making recommendations, an Ombudsman has the power to insist
that the ministry or municipality concerned provides information
about compliance with the recommendations within specified time
limits. If the ministry or municipality fails to act within the given
time period, the Ombudsman has the authority to submit a formal
report to the Lieutenant Governor-in-Council or Premier, and the
Legislative Assembly. Submission to the Legislative Assembly makes the
report a matter of public record.

The reports and recommendations of an Ombudsman usually
carry considerable weight with politicians, government officials, and
the public. While an Ombudsman has no statutory power to enforce
recommendations, the moral authority behind the office can
sometimes be sufficient to ensure that responsible officials will carry
them out.

3. Assessment

Overview

The Ombudsman process is flexible and informal, allowing for the
engagement of survivors of institutional child abuse in a respectful
manner. An Ombudsman has the discretion not to require a person’s
participation in an investigation, leaving that choice up to the com-
plainant or any other affected person. An Ombudsman has the powers
necessary to conduct a thorough fact-finding exercise, but only in con-
nection with governmental action. While an Ombudsman can point
out where unlawful conduct has occurred, he or she has no authority

to make a final determination on legal liability. An Ombudsman’s report
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is, consequently, better suited to pointing out systemic flaws than to
holding individuals to account.

There is no formal process that an Ombudsman’s investigation must
follow, although general legal rules of procedural fairness will apply. The
perceived fairness of a particular investigation will depend to a large
extent on how it is conducted. Adverse findings must be reported to
government, and those individuals or agencies affected will have the
opportunity to respond before a report is made. An Ombudsman’s
report can promote public acknowledgement of a wrong committed by
government. This may, in turn, facilitate apology and reconciliation.

An Ombudsman can recommend that any form of compensation or
other redress be provided. Therefore, simply by making it public, an
Ombudsman’s report may begin to meet other needs of survivors. If an
investigation addresses the full impact of institutional child abuse, it
may also help to respond to the needs of families, communities and
peoples. An Ombudsman’s report may lead to systemic changes that
help to prevent further abuse. If the report is well-publicised, it can also
serve a role in public education.

a. Respect, engagement and informed choice

An Ombudsman has control over the conduct and procedure of any
investigation. As a result, he or she may follow a flexible and informal
process that allows survivors to tell their story in the manner they desire.
For example, the investigation may be designed to permit survivors to
keep the details of the abuse they suffered confidential, or to avoid cross-
examination.”” While an Ombudsman has the power to compel
testimony, he or she also has the discretion not to do so, and to involve
survivors only to the extent that they wish.

An individual or group of survivors may initiate an investigation by
filing a written complaint. For example, the British Columbia
Ombudsman investigated a complaint filed by the Sons of Freedom
Doukhobor Children that they were physically and psychologically
harmed while confined in the New Denver institution.!® In Quebec, the
Comité des orphelins et orphelines institutionnalisés de Duplessis and
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thirty individuals filed complaints with the Quebec Ombudsman that
they suffered harm during childhood because they were unjustly
classified and treated as psychiatric patients.!” In both cases, the
Ombudsman recommended that the government consult with the
complainants collectively to determine the means by which they would
be heard. In both, the Ombudsman also recommended that all parties,
including victims’ representatives, take part in the negotiations to set
up and implement a proposed no-fault compensation program.

b. Fact-finding

The wide investigatory powers given to an Ombudsman - together with
the statutory function to act as an overseer of administrative bodies and
decisions — make the office well-suited to fact-finding. Although limited
to investigating acts of public officials within its own province or
territory, the Ombudsman will generally have unrestricted access to gov-
ernment documents, offices and institutions. As well, an Ombudsman
has the power to subpoena witnesses and to compel testimony, and is
not constrained by the rules of evidence that apply to courts. The exam-
ination may, consequently, be wide-ranging. An Ombudsman does not
have the power to hold persons criminally liable. Therefore, when alle-
gations in a complaint point to criminal conduct, it is critical that the
Ombudsman coordinate fact-finding with police. If this is not done,
there is a risk that the Ombudsman’s investigation could taint evidence,
so that it can no longer be relied on in a criminal trial.

The Ombudsman determines the extent of the investigation, and can
choose whether or not to hear from those who allegedly committed the
abuse. Hearing complainants in a confidential setting can also help an
Ombudsman gain a better insight into the personal consequences of
abuse and better situate those facts being made part of the public record.
In contrast to the judicial fact-finding process, an Ombudsman’s inves-
tigation can also be forward-looking. This can help establish an
independent and permanent record of the abuses that took place and
the failure of those in positions of responsibility to protect children in
their care.?
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c.  Accountability

An Ombudsman has the jurisdiction to investigate the acts, omissions
and policy decisions of public officials that may have been insulated
from direct public scrutiny in the past. This jurisdiction includes the
power to require individuals, officials and organisations to explain their
role, or their complicity, in institutional child abuse. It extends to nam-
ing names.?! Nonetheless, the Ombudsman process is not designed to
establish the accountability of individual perpetrators by formally
assigning legal responsibility.

The Ombudsman process is well-suited to holding accountable the
institutions that are linked to government. Ombudsman reports can
publicly criticise the institution and the responsible government agency
for not having implemented safeguards to prevent abuse. Public criti-
cism generated by an investigation, findings and recommendations of
the Ombudsman is itself a form of institutional accountability.

d. Fairness

The Ombudsman’s role is to investigate and make recommendations.
The process does not generate legally enforceable findings, and is not
adversarial. Whether the investigation is fair to all parties will depend
on the manner in which it is conducted. Interviews are confidential and
witnesses are not subject to cross-examination. For this reason, it may
seem that the Ombudsman process is not fair to those suspected of
abuse or concealment of abuse. This concern can lead an Ombudsman
to refrain from making findings that directly point to wrongdoing by
specified individuals.

When an Ombudsman decides to investigate a complaint, he or she
must first inform the Minister and/or the ministry affected. In addition,
any adverse finding must be presented to the government agency, or
individual affected, before being made public. The agency and any
affected persons may then make oral or written representations and
respond to preliminary findings. These procedures ensure that the
investigation will be conducted thoroughly and impartially, and will
respect the requirements of procedural fairness to all parties.
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e. Acknowledgement, apology and reconciliation

The Ombudsman’s wide scope for investigation allows for social and
psychological studies and inquiries into the management processes of
an institution. These can enable the Ombudsman to uncover possible
explanations as to why abuse occurred. As well, the Ombudsman’s
report can implicitly contain an acknowledgement of wrongdoing and
a plea for apology. For example, a report may recommend that the
government or institution responsible provide an official acknowl-
edgement of the wrongs that occurred, and a full and adequate
explanation for why certain policy decisions were taken. A report might
even recommend that the government offer a public apology to those
who were harmed.

The authority to make recommendations is especially powerful in
cases where the Ombudsman concludes that the allegedly culpable
parties refused to accept responsibility — blaming either other parties or
the prevailing values at the time the abuse occurred. After concluding
that the courts could not respond to survivors’ needs for procedural
reasons, one Ombudsman'’s report suggested that an out-of-court
settlement, including an acknowledgement of the harm suffered, be
negotiated.?? The report also concluded that apologies on the part of the
government, the medical establishment and the religious orders
involved would undoubtedly be a good place to begin to acknowledge
the harm done.?

f. Compensation, counselling and education

The flexibility and scope of the Ombudsman process permits many of
the other needs of survivors to be met. While an Ombudsman cannot
order payment of financial compensation, he or she can make such a
recommendation. Moreover, an Ombudsman can recommend that
more comprehensive redress programs be established. As well, an
Ombudsman can suggest how to design and negotiate redress programs
in a manner that promotes healing. Recommendations can deal
with potential features of redress programs — including the opportunity
for survivors to receive therapy, counselling, education, and training
services.
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g. Needs of families, communities and peoples

An Ombudsman has authority to conduct an investigation that
includes families, communities, and peoples affected by institutional
child abuse. Family members and representatives of communities can
be given the opportunity to state the personal effects of abuse.
Recommendations can be made about establishing community initia-
tives to redress the social and economic effects of child abuse. However,
the private nature of many investigations may not satisfy the needs of
families, communities and peoples for a public catharsis. Because the
Ombudsman has no power to make a binding determination of
accountability or to order acknowledgement or an apology, their needs
for reconciliation and healing may not be fully met.

h. Prevention and public education

An Ombudsman can investigate and document the past; make recom-
mendations to deal with present needs of survivors; and offer
recommendations to try to ensure that the abuse does not recur. An
Ombudsman’s report can encourage institutions to make systemic
changes to enhance prevention. It can facilitate a change in perceptions,
attitudes and behaviour in an institution. It can also assist in promot-
ing public engagement with strategies for prevention.

The report of an Ombudsman is an excellent tool for public educa-
tion. In outlining the causes and effects of institutional abuse, it may
generate an understanding of the needs of survivors and sympathy for
those who suffered the most. The report may also help overcome
public attitudes that prevent a more general reconciliation with groups
whose members have been disproportionately affected by institutional
child abuse.?*

4. Conclusion

Because it results only in recommendations, the Ombudsman process
can provide only a partial solution for survivors. An Ombudsman can-
not command an apology or order financial compensation. Through
the informal authority of moral suasion, however, an Ombudsman’s
report has the power to change the way people think. The process is
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well-suited to respecting survivors’ needs for acknowledgement while
preserving their dignity and privacy. Twice in recent years, the process
has proven that it can make an important contribution toward uncov-
ering and understanding historical child abuse.

Ombudsman offices currently operate in only eight provinces. For
other jurisdictions, including the federal government, this option is not
available to survivors of institutional child abuse. Given the potential
of the Ombudsman process to uncover past cases of child abuse and
its authority to propose systemic remedies, an argument can be made
that Ombudsman-like processes should be created and deployed to
oversee the administration of services for children in these jurisdictions.
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Recommendations

JURISDICTIONS THAT DO NOT now have an Ombudsman’s office or similar

institution should consider enacting legislation to establish one.

Considerations:

Where specialised Ombudsman’s offices exist in a jurisdiction, but they
do not have authority to examine questions of institutional child abuse,
either a general Ombudsman office or another specialised Ombudsman
(such as, in the case of the federal government, an Aboriginal
Ombudsman with authority to investigate abuse in residential schools)
should be created.

OMBUDSMAN STATUTES should be amended (where necessary) to require

that governments table a response to an Ombudsman report in the legislature

within a specified delay.

1

K. D. Anderson, “The Ombudsman as an Administrative Remedy” (Occasional
Paper #41) (Edmonton: The International Ombudsman Institute, 1987) at 1.

Alberta, Ombudsman Act, R.S.A 1980, c. O-7; British Columbia, Ombudsman Act,
R.S.B.C. 1996, c. 340; Manitoba, Ombudsman Act, R.S.M. 1987, c. O-45; New
Brunswick, Ombudsman Act, R.S.N.B. 1973, c. O-5; Nova Scotia, Ombudsman Act,
R.S.N.S. 1989, c. 327; Ontario, Ombudsman Act, R.S.0. 1989, c. O-6; Saskatchewan,
Ombudsman and Children’s Advocate Act, R.S.S. 1978, c. O-4. In Quebec, the
Ombudsman is known officially as the Public Protector, Public ProtectorAct, R.S.Q.
c. P-32. Unofficially, the Public Protector’s office uses the term Ombudsman.

Canadian Ombudsman Association, A Federal Ombudsman for Canada
(Discussion Paper) (June 1999) at 10, online: <http//ftp.ombudsman.on.ca>
(date accessed: 16 November 1999) [hereinafter A Federal Ombudsman for
Canada]; Canadian Bar Association, Resolution at the 1990 National Convention,
Vancouver, B.C.; Report of the Committee on the Concept of the Ombudsman
(Ottawa, July 1977). The Canadian Ombudsman Association has also called
for the establishment by legislation of a Parliamentary Commission of
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Aboriginal Affairs in 1998 (Canadian Ombudsman Association, News Release,
“Canadian Ombudsman Association Formed” (24 June 1998)). The federal
Parliament has, however, created specialised Ombudsman offices with limited
jurisdiction: for example, the Commissioner of Official Languages, the Privacy

Commissioner and the Information Commissioner.
A Federal Ombudsman for Canada, ibid. at 4.

This was the case, for example, with the former students of Jericho Hill, the “chil-

dren of Duplessis” and the Doukhobor children who were interned at New Denver.

For example, in British Columbia, the Gove Inquiry into Child Protection rec-
ommended that the Province report to the B.C. Ombudsman on its plans for
implementation of the recommendations contained in its report. British
Columbia, Report of the Gove Inquiry into Child Protection in British Columbia — A
Commission of Inquiry into the Adequacy of the Service, Policies and Practices of the
Ministry of Social Services as They Relate to the Apparent Neglect, Abuse and Death
of Matthew John Vaudreuil by Judge T. Gove (Victoria: Ministry of Social Services,
1995) at Recommendation 118. See also Ombudsman of British Columbia,
Public Report No. 36: Getting There: A Review of the implementation of the Report of
the Gove Inquiry into Child Protection (Victoria: B.C. Ombudsman,1998).

A Federal Ombudsman for Canada, supra note 3 at 2.

Alberta, Ombudsman Act, supra note 2, s. 2(1); New Brunswick, Ombudsman Act,

supra note 2, s. 5; Ontario, Ombudsman Act, supra note 2, s. 2.

The term of office varies by province. The term is five years in the provinces of
Alberta, Nova Scotia, Saskatchewan and Quebec. In Manitoba and British
Columbia, the term is six years. In Ontario and New Brunswick, the term is ten
years. The legislation for the provinces of Alberta, British Columbia, New
Brunswick, Nova Scotia and Ontario provides that the appointment of the
Ombudsman can be renewed but no limit is put on the number of renewals. By
contrast, in Manitoba and Saskatchewan, the legislation only permits one term
renewal. In Quebec, the Public Protector remains in office even after his or her
five-year term lapses until he or she is replaced.

This is the case in British Columbia, Alberta, Saskatchewan, Ontario, Nova

Scotia and New Brunswick.

See for example Nova Scotia, Ombudsman Act, supra note 2, s. 20(1);
Saskatchewan, Ombudsman and Children’s Advocate Act, supra note 2, s. 24(1);
and Quebec, Public Protector Act, supra note 2, s. 26.1.
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Alberta, Ombudsman Act, supra note 2, s. 13(2)(a),(b); British Columbia,
Ombudsman Act, supra note 2, s. 12(3); New Brunswick, Ombudsman Act, supra
note 2, s. 13(4); Nova Scotia, Ombudsman Act, supra note 2, s. 12(4); Ontario,
Ombudsman Act, supra note 2, s. 16(2)(a),(b),(c); Quebec, Public Protector Act,
supra note 2, s. 22; Saskatchewan, Ombudsman and Children’s Advocate Act, supra
note 2, s. 17.

Often, the Ombudsman office will assist complainants in the process of filing a
written statement of their grievances.

See for example Alberta, Ombudsman Act, supra note 2, s. 14; New Brunswick,
Ombudsman Act, supra note 2, s. 15; Nova Scotia, Ombudsman Act, supra note 2,
s. 14(1)(a); Saskatchewan, Ombudsman and Children’s Advocate Act, supra note 2,
s. 18(1)(ff); and Quebec, Public Protector Act, supra note 2, s. 18(1). Quebec even
requires the termination of an Ombudsman investigation where judicial

proceedings are launched.

British Columbia Development Corp. v. British Columbia (Ombudsman), [1984]
2 S.C.R. 447.

So, for example, a provincial Ombudsman could not investigate abuse in a fed-
eral institution, or in a private or religious institution. Given that there are only
three federal specialised Ombudsman offices, the Ombudsman process is not
currently an option for the investigation of wrongdoing at residential schools

for Aboriginal children.

The British Columbia Ombudsman did not document specific examples of abu-
sive conduct at Jericho Hill School because: “We believe that those who state
they have been abused should be believed and that recounting the details is
unnecessary, disrespectful and undignified. So far as specific incidents are con-
cerned, the students who were abused are entitled to their privacy, unless they
choose otherwise.” (Ombudsman of British Columbia, Public Report No.32:
Abuse of Deaf Students at Jericho Hill School (Victoria: B.C. Ombudsman,
November 1993) at para. 12 of cover letter [hereinafter Jericho Hill Report]).

Ombudsman of British Columbia, Public Report No. 38: Righting the Wrong — The
Confinement of the Sons of Freedom Doukhobor Children (Victoria: B.C.
Ombudsman, April 1998) [hereinafter Righting the Wrong].

Quebec Public Protector, The ‘Children of Duplessis’: A Time for Solidarity
(Discussion and Consultation Paper for Decision-Making Purposes) (Quebec:
Public Protector, 22 January 1997) [hereinafter A Time for Solidarity].

LAW COMMISSION OF CANADA



20

21

22

23

24

For example, in Righting the Wrong, supra note 18, the British Columbia
Ombudsman made the finding that the actions, decisions and omissions of
the government caused irreplaceable loss to the children of New Denver by
removing the children from their parents, alienating them from family and

community life and forcing them to live in an institutional setting.

This power is not necessarily always exercised, however. For example, the British
Columbia Ombudsman notes at the start of her report on the Doukhobor chil-
dren at New Denver: “Since the public officials who were involved have not
been contacted directly by my office, they too are entitled to their privacy. It is
inappropriate to lay blame for the wrongs done at the feet of specific people.”

(Righting the Wrong, ibid. at para. 3 of cover letter).
A Time for Solidarity, supra note 19 at section 8.3.1.
Ibid.

For example, the British Columbia Ombudsman’s report on the provincial gov-
ernment’s handling of the complaints of sexual abuse involving Deaf children
at the Jericho Hill Provincial School for the Deaf brought to light the various
difficulties posed to the Deaf community in general. See Jericho Hill Report,

supra note 17.
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G. Children’s Advocates and Commissions

1. Introduction

In Canada, public bodies created to advance and protect the rights and
interests of children date from the late 1970s and early 1980s.! Today
they may be found in six provinces, under many different names. In
Alberta, Saskatchewan and Manitoba,? the term is Children’s Advocate.
In Ontario, the term is Office of Child and Family Service Advocacy.?
British Columbia has a Child, Youth and Family Advocate, as well as a
Children’s Commission, 4 In Quebec, the Commission des droits de la
personne et droits de la jeunesse plays this role.®

The specific roles and functions of these offices vary from province
to province. Some, like Alberta’s Children’s Advocate Office, are
designed to give children a voice and support in dealing only with the
child welfare system.® Others, such as British Columbia’s Children’s
Commissioner and Quebec’s Commission des droits de la personne et
droits de la jeunesse have been given broader powers to advance and
protect the rights of children and youth receiving government services.
A key role of the British Columbia Children’s Commission is to resolve
complaints concerning decisions about the provision of services to chil-
dren and youth. It also monitors the government’s internal process for
handling complaints.” The Commission des droits de la personne et
droits de la jeunesse is responsible for protecting the interests and rights

of youth recognised under Quebec’s Youth Pr otection Act®

2. Description

In spite of their varying names, mandates and powers, all child advo-
cacy offices perform four similar functions. They:

a. Inform young people about their rights and assist them in

advocating for their own interests

b. Help resolve concerns about government services provided for
children and youth and, when necessary, formally investigate

complaints
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c. Report findings and make recommendations and
d. Conduct research and public education

These four areas of responsibility involve both preventative and
educational activities.

a. Informing and advocating

The primary objectives of these bodies are to make children and youth,
including children in care, aware that they are entitled to receive serv-
ices that respect their best interests and rights — and to promote these
interests and rights.® In some cases, the rights and interests to be publi-
cised and advanced are specifically set out in a statute. For example,
Quebec’s Youth Protection Act recognises a number of rights, including a
child’s entitlement to receive adequate health, social and educational
services.!® The British Columbia Child, Family and Community Services
Act lists the rights of children in care. These rights include the right to
reasonable privacy and to have one’s own belongings; the right to not
be punished physically, or in any other abusive way; and the right to
receive medical and dental care.!!

Information is provided to children and youth through various
means - from toll-free phone lines to websites, brochures and other pub-
lications. As well, since knowledge varies widely,'? outreach programs
are common. Often these programs actively involve youth themselves.!?

In addition to informing youth in care and children of their rights,
these bodies act as advocates. This means they are meant to assist
children in making their voices heard and, if necessary, speaking for
them. In some jurisdictions, their roles may include taking steps to
obtain judicial or administrative remedies.!*

b.  Helping to resolve problems and investigating complaints

Advocacy offices have the authority to investigate concerns about
government services provided to a child or groups of children.
Investigations may focus either on an individual’s personal situation or
systemic problems. For example, claims that staff at one detention cen-
tre in Ontario used excessive force in physically restraining youth and
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discriminated against youth from visible minority groups, prompted an
investigation by the Office of Child and Family Service Advocacy.
The investigation led to a review of the policies, practices and systems
that were in place, but did not seek to assign individual culpability.!'s

In order to carry out effective investigations, all of these bodies are
given basic fact-finding powers. They may compel disclosure of infor-
mation held by officials and may enter institutions to conduct
interviews or obtain records.!¢ In some jurisdictions, those who obstruct
or interfere with investigations may be charged.

c. Making recommendations

Flowing from the authority to investigate problems and report findings
is the power to make recommendations respecting the provision of
services to an individual or group of young people.”” The extent of
an advocate’s power to enforce recommendations varies. In most
provinces, the advocate has no authority to direct child welfare officials
to act in a certain way. Again, in the case of systemic problems, an advo-
cate may make recommendations for organisational changes — such as
changes to policies or procedures — but most have no power to order
compliance with their recommendations.

Some bodies may be able to achieve compliance by referring an unre-
solved matter to a tribunal. This power is granted, for example, where
recommendations to remedy the infringement of a child’s or children’s
rights are not complied with, or where attempts fail to settle a complaint
about the breach of the rights of a child in care.

d. Conducting research and public education

In addition to their investigation and problem-solving functions, chil-
dren’s advocates engage in research and public education activities.
Some have conducted reviews of provincial child welfare systems. One
such review suggested, for example, that since the child protection sys-
tem and residential foster providers occupy positions of trust, they
should be held to a higher standard of care than the children’s biologi-
cal families.!® Others have attempted to provide a forum where youth
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in the system can convey their stories and observations in their own
words. ' Still others have sponsored research about legal issues such as
how to reconcile the duty of professional confidentiality with the duty
to report abuse.?’

Research documents, investigation reports that are not confidential,
and annual reports are useful tools of public education. For example,
the British Columbia Children’s Commission 1998 Annual Report provides
a breakdown of complaints related to rights violations. It indicates that
slightly more than one-quarter of the total complaints were about
infringements of a child’s right to receive guidance and encouragement
to maintain his or her cultural heritage; and slightly less than one-quar-
ter of the complaints related to the right to be fed, clothed and
nurtured.?!

3. Assessment

To what degree can children’s advocates and commissions meet any of
the needs of adult survivors of institutional child abuse? Given that
these bodies are designed to look after the interests of young people
(usually up to the age of 18) now in care, they obviously cannot meet
survivors’ needs to expose historical facts, hold wrongdoers account-
able, and obtain acknowledgements, apologies and compensation for
what happened to them in the past. But they do play a key role in
preventing institutional child abuse today, and in educating the public
about the rights and well-being of young people in care — one of the
enduring needs expressed by survivors.

a. Informing and advocating

Pure advocacy is largely about empowering young people to speak for
themselves, as well as engaging other persons concerned about their
well-being to be a voice for children who need one.?? Since these bod-
ies empower and enlist others to become advocates, they have an ideal
opportunity to collaborate with adult survivors. Some adult survivors
want to play an active role in preventing child abuse. Enlisting their
help not only meets survivors’ needs; it adds a strong voice to the cause
of children’s rights.
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b. Helping to resolve problems and investigating complaints

Normally young people use internal channels to seek a resolution of any
concerns about services provided. Only when internal mechanisms fail
to produce a satisfactory result, will a children’s advocate be called
upon.?® Because children’s advocates investigate complaints at arm’s
length from the service provider, abuse is not as easy to cover up or cloak
in indifference. The assurance that young people today will have some-
one safe to turn to for help responds to survivors’ concerns that
allegations of physical and sexual abuse will be taken seriously.

c. Making recommendations

Children’s advocates and commissions have the authority to recom-
mend actions both to resolve individual problems and to produce
wider-reaching, systemic changes to an organisation. System improve-
ments are among the ways survivors express a need to see prevention
made a priority. Soliciting the insights and advice of survivors when
investigations or systemic reviews are conducted, would enrich the per-
spective of children’s advocates. It can also assist survivors in their
personal healing by engaging them in preventive activities.?*

d. Conducting research and public education

Survivors can make a significant contribution to framing the scope of
and approach taken to research on institutional child abuse. The
researchers for the Ontario Voices from Within project met with youth
advisory groups (comprising youth in care who had not been part of
the focus groups interviewed) to receive their views on the presentation
of themes and quotations in the report.?> The Law Commission bene-
fited greatly from the participation of survivors on the study panels
established for this reference. Survivors can also meet their desire to edu-
cate the public about institutional abuse by sharing the lessons of their
own experiences in campaigns launched by children’s advocates.
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4. Conclusion

Children’s advocates and commissions play a very limited role in meet-
ing the needs of survivors and their families. Their advocacy,
investigative, advisory and research functions can help to ensure that
young people in out-of-home care do not suffer the harms that survivors
experienced in the past, or if they do, that an independent advocate will
be there to assist them. These bodies have an opportunity to engage
survivors in prevention and public awareness activities that could
satisfy part of their need to feel that society has learned from
past mistakes.
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Recommendations

JURISDICTIONS THAT DO NOT now have independent bodies to act as

children’s advocates should consider enacting legislation to establish them.

THE MANDATES OF CHILDREN’'S advocates and commissioners should bhe
broad enough to assist children and youth living in residential institutions
and other types of out-of-home care settings, as well as those living at home.

CHILDREN’S ADVOCATES AND COMMISSIONS should establish and consult
regularly with advisory committees made up of people who are or have been
in care, including adult survivors of institutional child abuse.

Considerations:

These committees could advise them generally on how they carry out
their advocacy roles and specifically on matters related to education,
research and systems reviews.

Quebec created the Youth Protection Commission in 1977: Youth Protection Act,
R.S.Q. 1977, c. P-34. In Ontario the Advocacy Office has been in operation since
1978: Office of Child and Family Service Advocacy, Voices From Within — Youth
Speak Out: Youth in Care in Ontario by K. Snow (Toronto: Queen’s Printer, April
1998) (Chief Advocate: J. Finlay) at 1 [hereinafter Voices From Within — Youth
Speak Out].

2 Child Welfare Act, S.A. 1984, c. C-8.1, s. 2.1 [hereinafter Child Welfare Act
(Alberta)], The Ombudsman and Children’s Advocate Act, S.S. 1994, c. O-4,s. 12.6
[hereinafter Ombudsman and Children’s Advocate Act (Saskatchewan)]; The Child
and Family Services Act, S.M. 1985-86, c. C-80, s. 8.1-8.14 [hereinafter Child and
Family Services Act (Manitoba)].

3 Child and Family Services Act, R.S.0. 1990, c. C-11, s. 102 [hereinafter Child and
Family Services Act (Ontario)].
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Child, Youth and Family Advocacy Act, R.S.B.C. 1996, c. 47 [hereinafter Child,
Youth and Family Advocacy Act (B.C.)]; Children’s Commission Act, S.B.C. 1997,
c. 11 [hereinafter Children’s Commission Act (B.C.)].

Charter of Human Rights and Freedoms, R.S.Q. c. C-12, s. 57.

Child Welfare Act (Alberta), supra note 2, s. 2.1(3) and S. Osinchuk, Children’s
Advocate Services in Canada 1998 (Edmonton: Children’s Advocate Office
(Alberta), 7 May 1998) at 4.

Children’s Commission Act (B.C.), supra note 4, s. 4; British Columbia, Children'’s
Commission, The Children’s Commission 1998 Annual Report (Victoria: The
Children’s Commission, April 1999) (Commissioner: C. Morton) at 11 [here-

inafter Children’s Commission 1998 Annual Report].

Youth Protection Act, R.S.Q., c. P-34.1, s. 2 [hereinafter Youth Protection Act
(Quebec)]. In 1995, the Youth Protection Commission merged with the
Commission des droits de la personne to become the Commission des droits de
la personne et des droits de la jeunesse under the Charter of Human Rights and

Freedoms, supra note 5, ss. 57, 58.1.

For example, Ontario’s Office of Child and Family Service Advocacy is required
to “co-ordinate and administer a system of advocacy ... on behalf of children
and families who receive or seek approved services,” while Alberta’s Children’s
Advocate must “represent the rights, interests and viewpoints of children who
receive services under this Act.” Child and Family Services Act (Ontario), supra
note 3, s. 102(a); Child Welfare Act (Alberta), supra note 2, s. 2.1(3)(c).

Youth Proctection Act (Quebec), supra note 8, s. 8.
Child, Family and Community Services Act, R.S.B.C. 1996, c. 46, s. 70.

Voices From Within — Youth Speak Out, supra note 1 at 11. See also British
Columbia, Ministry for Children and Families, “Know Your Rights under the
Child, Family and Community Service Act — A Guide for Young People in Care”,
online: British Columbia Ministry for Children and Families website

<http://www.mcf.gov.bc.ca> (date accessed: 14 June 1999).

H. Sylvester, N. Harvy, L. Sam & D. Tom, The Youth Report — A Report About Youth
by Youth (Victoria: The Children’s Commission, April 1999).

For example, in Quebec, the Commission is required “to take the legal means it
considers necessary to remedy any situation where the rights of a child are being

encroached upon.” Youth Proctection Act (Quebec), supra note 8, s. 23 (c).
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J. Finlay, Report by the Office of Child and Family Service Advocacy — Care of Youth
at Thistletown Regional Centre, Syl Apps Campus (Toronto: Office of Child and
Family Service Advocacy, October 1992) at 1 [hereinafter Report on Thistletown
Regional Centre)].

See for example: Children’s Commission Act (BC), supra note 4, s. 5; Child, Youth
and Family Advocacy Act (B.C.), supra note 4, ss. 7, 10; Child and Family Services
Act (Manitoba), supra note 2, ss. 8.3(c), (d), 8.5, 8.6; Youth Protection Act (Quebec),
supra note 8, s. 26.

See for example: Child, Youth and Family Advocacy Act (B.C.), supra note 4,
s. 4(1)(e); Ombudsman and Children’s Advocate Act (Saskatchewan), supra note 2,
s. 12.6(1)(d); Child Welfare Act (Alberta), supra note 2, s. 2.1(4)(c); Child and
Family Services Act (Manitoba), supra note 2, s. 8.3(a).

Alberta, Children’s Advocate, In Need of Protection — Children and Youth in Alberta
(Edmonton: Children’s Advocate & Child Welfare Review Office, July 1993)
(Children’s Advocate: Bernd Walter).

Voices From Within — Youth Speak Out, supra note 1.

C. Bernard, L’Obligation de signalement pour les intervenants liés par le secret
professionnel (Quebec: Commission des droits de la personne et des droits de la
jeunesse, October 1996).

Children’s Commission 1998 Annual Report, supra note 7 at 34, 44.
Osinchuk, supra note 6 at 10.

For example, the British Columbia Children’s Commission cannot accept a
complaint before it has been reviewed internally by the Ministry for Children
and Families, online: <http://www.childservices.gov.bc.ca/work/complaints.html>
(date accessed: 12 October 1999).

For example, in Ontario the advocate who investigated the Thistletown Centre
also interviewed youth who had been discharged from the Centre. Report on

Thistletown Regional Centre, supra note 15 at 5.

Voices From Within — Youth Speak Out, supra note 1 at 51.
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H. Public Inquiries

1. Introduction

A public inquiry is an official, independent public investigation ordered
by a federal or provincial cabinet.! Public inquiries are of two main
types. Some, like the Royal Commission on Aboriginal Peoples and the
Mackenzie Valley Pipeline inquiry, are established to investigate and
make recommendations concerning a broad area of public policy. In
other cases, such as the Marshall inquiry and the Morin inquiry,? the
mandate of the inquiry is to investigate specific events, to make find-
ings about them, and usually to make recommendations about how
future occurrences may be prevented.

The activities and reports of public inquiries are often the focus of
media attention. But inquiries have no power to impose formal sanc-
tions on individuals or organisations or to implement any of their
recommendations.?

One of the primary functions of public inquiries is fact-finding. They are

often convened, in the wake of public shock, horror, disillusionment, or

scepticism, in order to uncover ‘the truth’. Inquiries are, like the judici-
ary, independent; unlike the judiciary, they are often endowed with
wide-ranging investigative powers. In following their mandates, com-
missions of inquiry are, ideally, free from partisan loyalties and better
able than Parliament or the legislatures to take a long-term view of the

problem presented.*

Provincial governments have already appointed several inquiries to
examine complaints of child abuse — and the way these complaints were
handled - at specific institutions.® In addition, the Royal Commission
on Aboriginal Peoples recommended that the federal government
appoint a public inquiry to investigate and document the origins and
effects of residential schools on all Aboriginal peoples.® In Australia, the
Human Rights and Equal Opportunity Commission conducted an
inquiry into the separation of indigenous children from their families
and communities.” Also in Australia, a commission of inquiry examined
whether there has been any abuse, mistreatment or neglect of children
in Queensland’s institutions.?
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2. Description

Public inquiries play an important role in Canadian public life.” They
have been praised for facilitating broad public participation, contribut-
ing to public awareness and education, and laying the basis for the
development of effective public policy. They have also been criticised
as being a symbolic or expensive means of delaying action on social
issues and for being unnecessarily legalistic and adversarial.'® The pro-
cedures of a number of recent inquiries have been challenged on
constitutional grounds.!' Over the years, several law reform commis-
sions have recommended significant changes to the way public

inquiries are conducted.'?

a. Mandate

The terms of reference of a public inquiry are set out in the Order-in-
Council by which it is created.’®> The terms of reference establish the
purpose, scope and limits of the inquiry, and often require it to report
within a specified time.!* Inquiries typically are given a wide mandate
to investigate past events, and to determine the knowledge and
responses of officials to these events. They may be empowered,

for example,
e to study comparable and related events;
¢ torecommend remedial action in response to past events; and

e to make recommendations concerning how similar events might
be prevented, monitored or remedied in the future.

A public inquiry appears to have no guaranteed legal status ensuring it
the time and resources necessary to investigate all matters within its
mandate.’> Nevertheless, the independence of inquiries to conduct
their own research and investigations, to reach conclusions free of exec-
utive interference and to publish their reports has been described
as “their most important and distinctive attribute as an instrument of
government”.'® This independence, which is frequently thought to be
signalled by appointing judges as commissioners, increases their credi-
bility and distinguishes them from any investigation undertaken by the
government or by public service officials.
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b. Procedures

Within the terms of the Order-in-Council by which they are established,
inquiries determine their own procedures. They may retain researchers
to conduct studies on any matter within the mandate of the inquiry.?”
Public hearings are common, and a broad range of people may be
invited to participate, often in innovative ways. Some public inquiries
adopt court-style hearings in which individuals and organisations are
represented by lawyers who present evidence and cross-examine wit-
nesses. Such hearings usually focus on investigating specific allegations
of wrongdoing, and any systemic problems connected to that wrong-
doing. Individuals and groups are often invited to call evidence and
make submissions when inquiries are primarily focussed on the sys-
temic causes and effects of wrongdoing, the means to remedy harm
done, and to prevent its reoccurrence.!®

While inquiries do not make final determinations of liability for
wrongdoing, their findings can adversely affect reputations. For this rea-
son, those being investigated by an inquiry are entitled to reasonable
notice if they are likely to be identified as having engaged in miscon-
duct. They must be given a full disclosure of evidence, an opportunity
to be heard in person or through a lawyer,' and the right to examine
witnesses.? Inquiries have the power to compel individuals to provide
evidence and produce documents, although such evidence may be
inadmissible in subsequent legal proceedings.?! Unlike the courts,
inquiries are free to express their conclusions in any manner they
deem appropriate. Inquiries have the authority to frame the issue under
investigation in novel ways, and assess the value of the evidence
received as they see fit.?

3. Assessment

Overview

A public inquiry may, in principle, set its own rules of procedure. This
gives it the flexibility necessary to satisfy the principles of respect,
engagement and informed choice. As a fact-finding process, inquiries
have the capacity to conduct research and consider a broad range of
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evidence. They are well-suited to situating individual wrongdoing in its
wider context and identifying the systemic weaknesses that may have
contributed to this wrongdoing.

Public inquiries cannot pronounce on the guilt or legal liability of
those involved in their processes. They can, however, be effective at
publicising facts connected with the subject of the inquiry — for exam-
ple, the context of child abuse at one or several institutions. In this way,
they can provide a form of public accountability. Inquiries are bound
by legal rules of procedural fairness and must give individuals and
organisations an opportunity to respond to allegations of misconduct
against them. As a result of their wide-ranging approach to evidence and
procedure, public inquiries may be in a good position to promote
acknowledgement and apology.

Public inquiries cannot directly offer benefits, services or other com-
pensation to respond to other needs of survivors of institutional child
abuse. However, they can make recommendations that may carry suffi-
cient moral force to ensure that at least some benefits, services or other
compensation are implemented.?* There is no restriction on who can
participate in a public inquiry. Inquiries may invite family members as
well as representatives of communities and groups to take an active role
in the proceedings. Recommendations can take into account their needs
as well as the needs of individual survivors. Finally, inquiries can play an
important role in raising public awareness of an issue such as institu-
tional child abuse, and in recommending measures of prevention.

a. Respect, engagement and informed choice

How well inquiries meet the goals of respect, engagement and informed
choice for survivors depends largely on the way they are conducted.
Normally, inquiries have the power to compel anyone with informa-
tion relevant to the inquiry to testify and to produce documents.
Sometimes, concerns about privacy and respect lead commissioners to
conclude that a public investigation of witnesses

... would be a mistake, that it would be preferable to conduct an infor-

mal investigation to avoid requiring victims to relive in public the trauma

of abuse and to avoid the risk of compromising the reputations of inno-

cent persons.?*
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In other words, an inquiry that controls its own procedures could
elect to hear only from survivors who want to testify and have the
appropriate support available. The inquiry could receive testimony in a
confidential setting. Such closed hearings promote respect and
informed choice for survivors of child abuse, but may diminish public
engagement with the inquiry’s work, limiting its educational role. In
addition, if survivors who testify are to be insulated from cross-exami-
nation, or in some cases even protected from testifying against their
wishes, then the inquiry process cannot be used to “name names” and
assign individual blame. How well an inquiry engages survivors may
also depend on its composition. The choice of inquiry commissioners
can be tailored for expertise, public reputation or demographics.
Commissioners could, for example, include survivors of institutional
child abuse or other former residents of a children’s institution.?s

b. Fact-finding

Public inquiries have a great potential to uncover facts. But since an
inquiry is not a court, any factual conclusions it reaches are not bind-
ing on a court that later may be required to hear a case relating to the
same matter. An inquiry may have to decide whether to concentrate on
issues of individual wrongdoing or to explore systemic issues. An
emphasis on systemic issues is less likely to provoke legal challenges to
the inquiry. In addition, investigation of the broader systemic issues
may accomplish a good deal of what could reasonably be expected from
an inquiry that focusses on individual wrongdoing.2¢

Because inquiries are entitled to conduct their own research and con-
sider broad contextual evidence, they can contribute to a better
understanding of the reasons why wrongdoing may have occurred and
its effects on individuals and communities. Experts who collect data for
an inquiry can be invited to testify about their findings, even though
much of this type of evidence is not admissible or relevant in a civil or
criminal proceeding.?” Inquiries can examine an act of abuse not only
as the act of “an identifiable author”, but also as “the product of the
activity of an organisation or the product of a complex process”.?® They
can investigate social and organisational responses to abuse in a
manner that focusses on both “the structure of decision-making”?° and

Part II - Responses

253



254

the reasons why abuse of children was either tolerated or ignored by
society.

c.  Accountability

Can public inquiries promote accountability when they have no
authority to impose sanctions on individuals? They do - if account-
ability is seen as simply establishing public awareness of the wrongdoer
and the extent of the wrong. Public inquiries have the power to call indi-
viduals and organisations to account and to require them to explain
their roles in perpetuating and condoning abuse. Unlike a court, a pub-
lic inquiry is permitted to compel a wrongdoer to testify and to produce
relevant evidence.?® Public inquiries are well-suited to holding organi-
sations and society accountable for institutional child abuse. Most
organisations depend on a good public reputation. Inquiries can engage
in direct and innovative fact-finding into the organisational knowledge
and culture of an institution. They frequently make recommendations
about what administrative and educational changes will best prevent
the reoccurrence of the events they examine.

Inquiries can also promote social and governmental accountability
for both historical and contemporary wrongdoing by contributing

... to a process of attitudinal change in which the interested public begins

to demand answers about officially recognised problems.... The immedi-

ate sanction is not a legal one but rather the anxiety and embarrassment

caused by public criticism. Social accountability is related to non-carceral

forms of social control that rely on perceptions of being under surveil-

lance rather than the imposition of coercive legal sanctions.?!

Exploring systemic failings and wrongdoings that flow from the
actions of individuals, organisations and even social attitudes is an
important role of public inquiries. It can ensure accountability towards
those who have been wronged, even in the absence of an attribution of
individual blameworthiness.3?

d. Fairness

From time to time, there has been controversy over the fairness of pub-
lic inquiries. Even if the emphasis of the inquiry is on examining
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systemic and policy issues, it will still be necessary to establish an
evidentiary basis of the events that triggered the wrongs in the system.
This unavoidably leads to an examination of the conduct of individu-
als (even if they are not named) at specific times, dates and places, as
well as the roles of supervisors and administrators. Many have criticised
the power of inquiries to compel testimony of suspected wrongdoers.
Nevertheless, the Supreme Court has recently endorsed the fairness of
the inquiry process by emphasising that those compelled to testify will,
in most cases, enjoy immunity from the subsequent use of compelled
testimony and documents in criminal proceedings. The Court recog-
nised that adverse findings by an inquiry may have severe effects on the
reputation of individuals and organisations. But it noted that inquiries
ensure procedural fairness by requiring that those facing allegations of
misconduct receive notice of the allegations, disclosure of evidence,
and the opportunity to cross-examine witnesses and present their own
evidence.

The fairness of an inquiry to survivors of institutional child abuse
will depend on how it is conducted. For example, survivors can be
forced to testify about their experiences in a public, perhaps highly
publicised or even televised forum.** But an inquiry may decide to
conduct some proceedings in private with appropriate support people.
It would then have to provide alleged wrongdoers with the opportunity
to cross-examine adverse witnesses and call evidence in their own
defence. It might be possible for survivors to testify without being cross-
examined if the inquiry concluded in advance that it would not
consider allegations of misconduct by named individuals or make such
adverse findings. These restrictions may not, however, satisfy the need
of survivors to name those who abused them in the past.

e. Acknowledgement, apology and reconciliation

Public inquiries have the potential to provide a public acknowledge-
ment of wrongdoing, even if they have no power to compel such an
admission from wrongdoers. An important function of a well-publicised
inquiry is its effect on “perceptions, attitudes and behaviour”.3> This
process of “social accountability” has motivated governments, agencies,
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institutions and individuals to recognise their role in past wrongdoing
and take steps to achieve reconciliation.3¢ The flexibility of the inquiry
process allows them to acknowledge the past in a way that respects the
experiences and needs of survivors.

Whether a public inquiry can also provide a vehicle for apology by
wrongdoers depends on its context. Suspected wrongdoers may be
reluctant to acknowledge or apologise for their behaviour for fear of
public embarrassment or the negative implications it may have on crim-
inal, civil or administrative proceedings. Because an inquiry may situate
wrongdoing in its broader, systemic context, it may also serve as a
setting and the occasion for the confession, contrition and apology that
is a first step to healing and reconciliation.

f. Compensation, counselling and education

Public inquiries allow survivors to reveal their stories of abuse and its
effects in a non-adversarial environment. But because they lack the
power to make findings of criminal or civil liability or to impose pun-
ishment or award damages or compensation, inquiries cannot meet all
needs expressed by survivors. However, they can make a wide range of
recommendations about the need to establish compensation programs,
provide counselling services and offer education and training. These
recommendations can be cast so as to respond directly to the particular
needs of those who have appeared before the inquiry.

g. Needs of families, communities and peoples

For the same reasons that public inquiries can be responsive to a broad
range of individual needs, they also have the potential to respond to the
needs of families, communities and peoples affected by institutional
child abuse. Unlike a criminal or civil trial, for example, there are no
pre-existing restrictions on who can participate in a public inquiry. Nor
are there any restrictions on granting an active role in the process to
organisations representing families, communities or peoples. Inquiries
may offer funding to facilitate testimony and research by these groups.
Some have even given such groups carriage of a portion of the inquiry’s
hearings.3”
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Since the inquiry into the Mackenzie Valley Pipeline, inquiries have
not been reluctant to hold community hearings in otherwise neglected
locations, including remote communities and prisons. Doing so allows
family members, and representatives of communities and peoples,
to speak about the effects of abuse without having to launch a lawsuit
to establish their entitlement to compensation. In this sense, an inquiry
can be an excellent vehicle to make findings about the secondary harms
that institutional child abuse has caused to families, communities
and peoples. The findings would sustain wide-ranging recommenda-
tions to meet the diversity of both the financial and non-financial
needs expressed.

h. Prevention and public education

Among the most important functions of an inquiry is its capacity to
increase public awareness of a pressing social issue and its causes, and
potential preventive measures. Inquiries can achieve these goals
through innovative hearings, the commissioning of research and well-
written reports. They bring “new ideas into the public consciousness.
They have expanded the vocabulary of politics, education and social
science”.3® In other words, the decision to initiate a major inquiry “is a
decision not only to release an investigative technique but a form of
social influence as well”.?

Public inquiries can clearly contribute to educating the public about
institutional child abuse, although their ability to actually prevent such
abuse in the future is less certain. An inquiry report, unlike a judicial or
administrative decision, will be focussed on explaining institutional
child abuse and its causes. This educational function, combined with
an inquiry’s authority to make recommendations about the design of
institutions and the implementation of procedures to ensure that abuse
is prevented in the future, may nonetheless contribute to prevention by
putting pressure on governments and organisations to react.

4. Conclusion

As recognised by the Royal Commission on Aboriginal Peoples and

others, public inquiries have significant potential as a means of inves-
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tigating the incidence, causes, and effects of institutional child abuse.
They can examine the past without the restrictions placed on courts.
They can commission their own research and listen to survivors in a
non-adversarial setting. They can be concerned not only with survivors,
but with the effects that the abuse had on families and communities.
They can be an effective vehicle for public education.

Public inquiries can be both expensive and time-consuming. These
are potential drawbacks to consider when choosing this process to
redress historical cases of child abuse. Survivors may feel the money
directed to an inquiry would be better spent directly on helping them
to heal. They may also be sceptical of a process that could delay the
opportunity for individuals to access immediate and more tangible
forms of redress. In addition, the inquiry process can be unfair to alleged
abusers if care is not taken to protect their rights. Public inquiries are
most likely to make their distinctive contributions by holding organi-
sations and governments (not individuals) accountable for abuse, and
by raising public awareness about abuse and its prevention.
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Recommendations

GOVERNMENTS SHOULD WEIGH the following factors when determining
whether to launch a public inquiry into allegations of institutional child

abuse:

1.

Whether individuals have made allegations of multiple abuse affecting
several children and authorities have not responded;

2. Whether a primary goal of the inquiry would be to identify systemic
weaknesses and failures;

3.  Whether a criminal investigation is ongoing or charges have been laid;

4.  Whether an Ombudsman or a children’s commissioner has authority to
investigate; and

5.  Whether any other fact-finding process more attuned to meeting the
needs of survivors exists.

Considerations:

Even in a jurisdiction with an Ombudsman or a children's commissioner
or advocate, a public inquiry may still be appropriate because: (1) the issue
involves a private institution; (2) there is need for special resources or
expertise; (3) the investigation must be concluded in a short period; and
(4) the investigatory powers of a children’s commissioner or a children'’s
advocate may be limited to current abuse.

IF A PUBLIC INQUIRY into institutional child abuse is established, the
order-in-council should clearly set out its objectives and the key questions

to be addressed (e.g., whether the focus will be on determining wrongdoing,

or on systemic and organisational aspects of abuse, or both).

Considerations:

The mandate should be communicated to all potential participants; in
particular, former residents and employees of the institution(s) being
investigated.

The commission should be accorded resources that are sufficient to
accomplish its mandate in the time allotted to it.
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/o\ When a commission of inquiry is established, procedural matters for its
consideration should include:

Whether to hold the hearing in public and how to protect the confi-
dentiality of former residents of an institution.

If former residents of an institution are dispersed geographically, how

to ensure they are able to attend the inquiry.

How to ensure counselling and peer support is available to former res-
idents during the course of the inquiry.

How to ensure that both the process and the commission’s report meet
the communication requirements of former residents, including for
example, the need for interpreters and the need to publish documents

in alternate formats.

IF A PUBLIC INQUIRY into institutional child abuse is established, respect for
survivors should be reflected in its membership.

Considerations:

Where an inquiry has several members, the inquiry should reflect expert-
ise not only in law, but also in disciplines experienced in dealing with
the impact of institutional child abuse (such as therapists and social
workers). The inquiry should demonstrate sensitivity to the specific
socio-demographic makeup of survivors.

For arecent assessment of public inquiries, see the collection of papers produced
for the conference “Commissions of Inquiry: Praise or Re-appraise” (Faculty of
Law, Queen’s University, 12-14 February 1999) [hereafter “Inquiries

Conference”].
2 These were inquiries into the wrongful convictions of Donald Marshall Jr. and

Guy Paul Morin.

For a complete discussion of the powers of an inquiry see: Canada (A.G.) v.
Canada (Commission of Inquiry on the Blood System), [1997] 3 S.C.R. 440 [here-
inafter Inquiry on the Blood System].

260 LAW COMMISSION OF CANADA



4

Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine tragedy), [19935]
2 S.C.R. 97 [hereinafter Phillips] at para. 62, per Cory, J.

See Appendix B, Section 3. See also R. Bessner, Institutional Child Abuse in
Canada (Ottawa: Law Commission of Canada, October 1998) at 152-65.
Available in hard copy from the Law Commission of Canada and online:

<http://www.lcc.gc.ca>.
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tion and funding for treatment.
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Strait Islander Children from Their Families (Canberra: Sterling Press Pty. Ltd.,
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Queensland, Australia, Report of the Commission of Inquiry into Abuse of Children
in Queensland Institutions (Brisbane: Commission of Inquiry into Abuse of
Children in Queensland Institutions, May 1999) (Chair: L. Forde). The
Commission’s inquiry encompassed the period from 1911 to the present day
and more than 150 orphanages and detention centres. It found that unsafe,
improper and unlawful care or treatment of children had occurred in the past

while children were under the care, detention or protection of Queensland’s
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I.  Truth Commissions and Similar Processes to
Address Systemic Human Rights Abuses

1. Introduction

It is a principle of international law that successor governments are
responsible for the actions of their predecessors. This principle means,
among other things, that a state has a duty to compensate victims of
human rights violations regardless of the government in power at the
time of the violation.! Many nations have faced, or will face, the chal-
lenge of correcting past systemic or institutional human rights abuses.
This challenge confronts nations converting (sometimes abruptly) from
autocratic to democratic rule. In South Africa and many Eastern
European countries, this transition involved the denunciation of an
entire prior regime. In other cases, the challenge arises out of social
change where values and assumptions are rethought and found want-
ing. The history of the black struggle in the United States is one
example. Another is Australia’s attempt to come to terms with the
forcible separation of indigenous children from their families, over a
period of 60 years. The recognition by Canadians of the abuse of trust
and authority and the unacceptable racial attitudes that sustained
policy in relation to Aboriginal peoples and their children is also
an example.

Over the past 20 years, a number of governments have responded
to the challenge of dealing with an unsavoury past by creating
bodies popularly know as truth commissions. These commissions have
sometimes been established as a result of a negotiated transition to
democracy. The South African Truth and Reconciliation Commission
(SATRC) is an example. Governments in other countries have unilater-
ally set up analogous processes under a policy of “lustration”, which
means “to clarify by bringing things to light”.2 Truth commissions have
different forms, depending on the extent of negotiations leading up to
their creation, the nature of the human rights violations, the needs of
survivors, and the social and political makeup of the successor state.
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2. Description

A truth commission process reflects a conscious renunciation of, and
a complete break from, a past when those in authority tolerated, encour-
aged and even committed massive human rights violations. Its
fundamental purpose is to discover the truth and to assemble an
accurate and verifiable record of it. Recognising and validating the pain
and suffering of survivors and their families becomes a vehicle to pro-
mote a collective understanding of past abuse. Together this validation
and understanding are seen as the starting point for reconciliation.

A truth commission is premised on the belief that recognition and
explicit denunciation of the past can be a powerful guarantee against
repetition. The report of the Argentinean Truth Commission is entitled
Nunca Mas, or “never again”. Likewise, the report of the South African
Truth and Reconciliation Commission refers to George Santayana’s
words etched above the entrance to Dachau: “Those who forget the past
are doomed to repeat it.” A truth commission attempts to record his-
tory in a manner that cannot be denied or contradicted by subsequent
generations.

a. The establishment of truth commissions

Successor governments in some countries making the transition to
democracy compromise with predecessor regimes in exchange for a
peaceful transfer of power.? Truth commissions created as part of such
a compromise differ from international criminal prosecutions like the
Nuremberg Trials following World War II, and domestic criminal and
civil processes that expose past wrongdoing.

Truth commissions may be established with competing and con-
flicting goals: the need for justice and to discover the truth, and the need
for peace and harmony through which perpetrators can be reconciled
with survivors. Yet justice without at least some retribution is unlikely,
as is reconciliation without at least some compensation. In addressing
these competing goals, a truth commission may prefer one over the
other, or may even try to blend them. To date, a range of approaches —

from the blanket amnesty of the Chilean National Commission on
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Truth and Reconciliation,* to the limited amnesty of the South African
Truth and Reconciliation Commission — have been adopted.

The SATRC functions in tandem with the existing legal system and
provides a forum to which perpetrators of “gross violations of human
rights” may apply for amnesty.> Amnesty is granted only when the
Commission is convinced that:

e the applicant has made full disclosure of all relevant facts;

e theactor omission to which the application relates was associated
with political objectives and committed in the course of apartheid
conflicts; and

e the acts were not perpetrated out of personal malice or for
personal gain.°

The “lustration” processes in some former communist countries of
Eastern Europe are not negotiated; nor do they involve the possibilities
of prosecution or amnesty. Rather, they employ informal sanctions
through public exposure of human rights abuses. Government and
secret police files are opened to reveal the names of collaborators. As a
result, many countries initiated mass purging of government officials.”

A truth commission may be formally constituted in different ways.
South Africa’s Truth and Reconciliation Commission was entrenched in
its Interim Constitution. Its mechanism was provided for by the
Promotion of National Unity and Reconciliation Act, enacted by Parliament
in 1995.8 By contrast, the Sabato Commission in Argentina was estab-
lished by an executive order of a successor government, and directly
appointed by the President.

b. Mandate and powers of truth commissions

The mandate, power and jurisdiction of truth commissions can vary
widely. Argentina’s Sabato Commission was appointed to collect
evidence of human rights violations committed by the state’s
security agents and to prepare a report on its findings. The
Commission had no jurisdiction to determine responsibility for these
crimes or to try offenders; nor did it have the power to subpoena
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witnesses or compel testimony. It relied upon voluntary testimony, the
cooperation of human rights organisations and its own investigations
and inspections.’

South Africa’s Truth and Reconciliation Commission has the
broadest mandate and widest powers of any truth commission. Its
objective is to “promote national unity and reconciliation in a spirit of
understanding that transcends the conflicts and divisions of the past
[by] establishing as complete a picture as possible of the causes, nature
and extent of the gross violations of human rights” committed during
the apartheid era.’ The SATRC is required by the Interim Constitution

"

to facilitate “... the granting of amnesty to persons who make full
disclosure of all the relevant facts relating to acts associated with
apartheid.” It has a duty to establish and to make known “the fate or
whereabouts of victims [and to] restore the human and civil dignity of
such victims”!! affording them an opportunity to relate their own
accounts of the violations. It is authorised to recommend reparation for
violations. Finally, it must compile a comprehensive report, including
the recommendation of measures to prevent the future violation of

human rights in South Africa.!?

c.  Structure and process of truth commissions

The uniqueness of each country and the types of injustices investigated
mean that truth commissions also show a variety of structures and
procedures. However, some features are common. All are required to
complete their work within a fixed deadline. All are authorised to inves-
tigate government records, collect data from non-governmental and
international organisations, interview witnesses and victims, demand
the delivery of documents, and search and seize with a warrant. Both
oral and written evidence is collected. Public and private hearings are
held. Most are required to prepare a public report about the human
rights abuses committed over a specified period of time. Many truth
commission processes are designed so that witnesses do not require legal
assistance when appearing. Some, such as the SATRC, also provide
emotional and logistical support to victims who appear as witnesses.
Comumissioners are usually prominent citizens with a reputation for
integrity and impartiality. In Argentina, the chair of the commission
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was Ernesto Sabato, a distinguished author. In South Africa, Nobel Peace
Prize winner Archbishop Desmond Tutu, was appointed to chair the
SATRC. The structure of a commission also depends on the nature and
scope of its mandate. For example, the SATRC established three com-
mittees to deal with three aspects of its mandate: the application for and
granting of amnesty; an investigation into apartheid’s legacy of abuse
(which provided a forum for people to make allegations of abuse); and
the making of recommendations for interim measures, compensation,
ex gratia payments, restitution or rehabilitation.

Truth commissions are typically autonomous, legislated bodies; but
they are not courts with the power to determine criminal or civil lia-
bility. They do, however, have the authority to grant amnesty to those
who may otherwise face criminal prosecution. Perpetrators may apply
for amnesty in exchange for telling the truth. But they are not obligated
to participate in the amnesty application process. It is usually an offence
to impede the work of a truth commission.

3. Assessment

Overview

Truth commissions seek to engage both survivors and perpetrators in
their processes on a voluntary basis. While these processes are respect-
ful of survivors as a whole, achieving their goal of collective
reconciliation may result in a loss of respect for the experiences of
individual survivors. Fact-finding is a central objective of a truth
commission. How effectively a truth commission accomplishes this
task depends on the extent of the power it is granted, the resources at
its disposal and the cooperation it receives from those involved with the
system under which abuses were committed.

Public accountability is an outcome of the investigatory process of
truth commissions. However, commissions may not always require
wrongdoers to make reparations for the harm they caused. Truth
commissions provide a measure of procedural fairness, as all parties
have an opportunity to be heard. Survivors may feel that the process
is not fair because perpetrators are able to admit to wrongdoing
without being held liable. Truth commissions are a good forum for
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acknowledgement and may also provide a forum for public apologies,
on an official or non-official level.

In general, truth commissions may recommend, but cannot order,
financial compensation for victims. They may also recommend the
provision of services such as vocational, therapeutic or educational
services to survivors. For families, communities and peoples, truth com-
missions may fulfil a need by providing information and painting a
complete picture of the systemic causes of the abuse.

Finally, truth commissions can serve as a means of educating the
public, not only locally but also nationally and even internationally.

a. Respect, engagement and informed choice

A truth commission provides a forum for the public recognition of
victims’ and survivors’ stories, and in some instances for those of the
perpetrators of abuse. This public recognition of the harms suffered or
committed is a first expression of respect for victims and survivors.
There is a danger, however, that the process may sacrifice or diminish
respect for individual survivors in order to achieve the benefit of a
collective reconciliation. Respect for individual survivors requires their
active and voluntary engagement in the commission’s work.

Although truth commissions universally attempt to engage survivors
in the process, the manner in which they do so varies. South Africa’s
Truth and Reconciliation Commission employed a separate committee
whose purpose was to listen to and record survivors’ individual
stories. By contrast, in Argentina and Chile much of the information
gathered for the commissions’ reports came through human rights
and non-governmental organisations or from the examination of
public records. Although numerous victims were interviewed, the
focus of the commissions’ work was on establishing a broad historical
understanding of the abuse rather than on locating and involving
specific individuals in the process.

Truth commissions do not force victims to participate or act as
witnesses. There is usually an option to proceed publicly, privately, or
by simply forwarding written submissions. Some survivors nonetheless
feel that they are not engaged in the process and that their needs and
rights are not respected. This occurs, for example, when truth commis-
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sions permit perpetrators to escape a criminal prosecution despite the
contrary wishes of their victims. Some victims feel that substituting a
truth commission for the criminal justice process sends a message that
the wrongs committed against them are less significant than those for

which criminal punishments are handed out.?

b.  Fact-finding

The search for truth is a paramount objective of truth commissions.
Finding facts and creating an historical record of wrongs are the foun-
dations for reconciliation and healing. Truth commissions typically
employ a wide variety of fact-finding techniques. These include
opening previously confidential files and reports; questioning officials,
non-governmental organisations, churches and international human
rights agencies; and receiving oral and written submissions from
survivors and their families. Time and money are the principal
constraints on the capacity of truth commissions to establish a
complete picture of abuses and the reasons they occurred.

The success of a truth commission in uncovering facts will also
depend on the powers that it has been granted. For example the
Sabato Commission did not have the authority to subpoena witnesses
or compel production of testimony. It was unable to overcome any
perpetrator’s refusal to cooperate. Some commissions offer amnesty
in exchange for telling the truth, thus rewarding disclosure. Even
though these statements are not subjected to cross-examination
(as in a criminal trial), the facts are often verified through the sheer
number of people who report witnessing or experiencing the same
things, or through organisational records that clearly delineate patterns
of abuse.*

c.  Accountability

The formal record of truth commissions identifies individual and insti-
tutional perpetrators of human rights abuses, describes the offences
committed, exposes their motives and attitudes, and clearly denounces
their conduct. It publicly declares that perpetrators, and the regimes
that allowed them to commit abuses, are responsible for their
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actions, and also holds them accountable. Individual criminal or
civil accountability is exchanged for this collective assignment of
responsibility. Of course, complete accountability occurs only when
offenders take personal responsibility for their actions and attempt
some form of restitution or reparation.

Truth commissions can occasionally sever the link between respon-
sibility and the obligation to repair harm done. In South Africa, once a
perpetrator has convinced the Amnesty Committee of the SATRC that
he or she has provided a complete and accurate confession, neither an
apology nor any form of restitution has to be offered. In Argentina,
under pressure from the military, a law was passed to create an
irrefutable presumption of innocence for soldiers and officers who had
acted in obedience to their superiors, thus effecting a complete denial
of accountability from the Sabato Commission.

The primary purpose of truth commissions is to recognise the harms
caused by a particular regime against a large group of people. Although
perpetrators are named — as a group and in many cases, individually —
this accountability may be less than satisfactory for survivors if there is
no corresponding obligation to effect reparation.

d. Fairness

Truth commissions are not judicial bodies. They do not seek to balance
competing accounts of the facts and arrive at a just solution. They
focus on providing a forum to acknowledge suffering and creating a
foundation for collective healing. All survivors and their families are
invited, but not compelled, to tell their individual stories. Wrongdoers
are usually also provided a forum to describe their wrongdoing and
to admit their responsibility. Truth commissions generally make a con-
certed effort to ensure that all possible participants are informed of
the process and that the process is accessible to individuals from all
affected areas of the country. In this way, they can be seen as respecting
the requirements of procedural fairness for all parties.

Yet many victims and survivors do not feel that truth commissions
produce fair outcomes. They believe that their right to obtain justice has
been sacrificed in exchange for the truth. They express the unfairness
of watching perpetrators participate in the truth commission process

LAW COMMISSION OF CANADA



and then return to their lives of relative affluence while their victims
continue to suffer. Many survivors feel that the process is unfair to them
unless a significant sanction and the obligation to provide reparation is
imposed on perpetrators.

e. Acknowledgement, apology and reconciliation

Truth commissions acknowledge abuses in order to establish a basis for
reconciliation. But there is usually little hope for reconciliation between
survivors and wrongdoers without a full and public apology for the
harms inflicted. Some truth commissions offer a forum for apology,
such as that provided by the SATRC during amnesty applications. In
other cases, such as in Chile and Argentina, the truth commission
process simply does not seek an apology nor expect one. In those
countries, it was understood that officials of the predecessor regime had
not experienced a moral shift and were unlikely to offer apologies or
admit their wrongdoing.'®

Apologies are not necessarily a goal of a truth commission. After all,
aforced or mandated apology has little meaning. Where there is no legal
requirement for an apology as a condition of amnesty, the individual
apologies that have been given are generally well-received and seen as
sincere.'® Acknowledgement and apology can also occur through truth
commissions on a non-official level. For example, the SATRC created a
Register of Reconciliation web page. It provides a forum for people who
did not commit gross violations of human rights, but wish to indicate
their regret for their failure to do more to prevent such violations. Truth
commissions can serve the process of reconciliation by acknowledging
the extent of suffering and the extent of the wrongs committed, as well
as providing a forum for apology.

f. Compensation, counselling and education

Truth commissions are not designed to provide financial compensation
to survivors of abuse or their families. Some have authority to, and do
in fact, recommend financial reparations. For reasons ranging from
political unwillingness, to budgetary restraints, to the number of vic-
tims and logistical difficulties, these recommended payments are often
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not fully made. In Argentina and Chile, reparation payments were not
part of the mandate of the truth commissions, even though some efforts
at financial compensation did follow the commissions’ reports.!’

The SATRC has employed a separate committee to deal with issues
of reparation and rehabilitation. This committee can make recommen-
dations regarding all forms of reparation, including financial
compensation. However, an application must be made within a
specified time limit, must arise from a “gross violation” of human rights
and the applicant must not have been an active combatant against
the previous regime. The committee has made a number of recom-
mendations regarding interim reparations for victims, but none of these
can be enforced in the civil courts.

The truth commission process involves confronting old wounds and
perhaps long-buried pain. This process itself may be therapeutic. Having
a perpetrator finally admit what had been denied by authorities can
validate years of suffering. To assist victims to come to terms with
these acknowledgements, truth commissions often employ counsellors
and psychologists.

In many cases, victims suffer significant social, emotional and health
problems as a result of the abuse. Many are under-educated, under-
employed and poor. Truth commissions often have the power to make
recommendations regarding the provision of therapeutic, educational
and vocational services. South Africa’s Reparation and Rehabilitation
Commnittee is now doing so.

g. Needs of families, communities and peoples

For the families of victims and survivors, knowledge of what occurred
is a first step towards healing. Many families of “disappeared” loved
ones in South Africa, Chile and Argentina have stated that learning the
truth is more important than any form of justice or compensation. To
finally know that a beloved son or daughter did not merely disappear
or die of natural causes helps put closure on the loss, allowing the
process of grieving to be resolved. Culturally sensitive support and
counselling is likely necessary throughout a truth commission process.

In many cases, human rights abuses have affected entire peoples.
Truth commissions provide a forum for them to express their voices. If
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a case is examined merely on an individual basis, or even in terms of its
effect on a given community, the picture will be incomplete. Receiving
submissions, support, input, testimony, records and feedback from
representative organisations, and directly consulting with the peoples
affected, is a precondition to making recommendations about com-
pensation, healing and rehabilitation that are appropriate and desired.

Truth commissions can also examine policies, legislation and public
attitudes that fostered or permitted human rights abuses to occur. They
offer a forum for non-victims to acknowledge and come to terms
with the human rights abuses that occurred under institutions that they
supported. In South Africa, sectoral hearings under the SATRC
examined the role of various sectors of civil society such as churches,
courts, news media, and social services in apartheid.!® In the words of
the SATRC Chairperson, “Our whole nation needs healing....
Perpetrators are, in their own way, victims of the apartheid system and
they too need healing.”*®

h. Prevention and public education

Truth commissions generate a permanent, undeniable, public acknowl-
edgement of human rights abuses, and the policies, legislation and
ideologies that allowed them to occur. They attempt to make a clear
break with past practices, expose those practices and unequivocally
label them as wrong. They compel the recognition that biases and
prejudice are not simply historical, but a present danger.

Truth commissions can also serve as instruments of education. They
re-examine history, in a less comfortable but more inclusive way.
Individual stories move the abstract idea of abuse to the personal. This
allows citizens to regard each other, perhaps for the first time, as fellow
human beings. In South Africa, black guerrilla activists learned that they
did not kill “whites”; they killed fathers and wives and sons. White
security forces learned that they did not kill “kaffirs” but destroyed
families, communities and homes. Truth commissions often make
recommendations about specific plans for public education in schools,
by television and other media, the Internet, and a wide distribution of
reports and documents. Because most truth commission reports attract
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international publicity, they ensure that past human rights abuses
become part of international consciousness.

4. Conclusion

Truth commissions are designed to be more than mere fact-finding
bodies. They are non-adversarial forums for ascertaining the extent of,
and the reasons for, human rights violations. They are also vehicles
of social reconciliation and healing. As such, they are usually adopted
as responses to situations where significant social upheaval and
harm has occurred. A truth commission process might possibly be
adapted for dealing with past institutional child abuse, in situations
where the abuse caused not only individual children and their families
to suffer but also caused significant damage — even intergenerational
damage - to whole communities or peoples.

The greatest strengths of a truth commission process are its ability to
provide a forum for the truth to be told, and for serious human rights
abuses to be publicly acknowledged and officially denounced.
Democratic governments, replacing authoritarian regimes as a means
to build or restore social harmony, have used truth commissions the
most. However, a truth commission can also be used, following a period
of changes in social attitudes and practices, to acknowledge past abuses
and to officially document and denounce what happened. It is for this
purpose that a truth commission process might have offered some
redress for Canadians of Japanese ancestry who were displaced during
World War 11, and might today be a possible redress process for survivors
of child abuse in institutions.
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Recommendations

A TRUTH COMMISSION HAS the potential to be an appropriate forum for
providing redress where large numbers of people spread over a wide
geographic area have suffered abuses over several generations, and the

goals of fact-finding and healing cannot be achieved without a generalised

amnesty for wrongdoers.

Considerations:

The decision whether to establish a truth commission or some other

truth-finding procedure is a matter to be determined by governments in

cooperation with the affected communities and peoples. If it were agreed

to establish a truth commission, then certain issues related to the opera-

tion of the commission would need to be considered, including

the following:

A truth commission should have the power to compel production of
government and institutional evidence. It must be capable of explor-
ing the evidence left by the institutions in question, and

relevant internal records.

The information-gathering process should be more respectful of
survivors and more therapeutic than it is in criminal or civil actions.
The process should not force survivors to tell their stories. Those who
do participate should be able to testify, publicly or privately, in a safe

and supportive environment.

A truth commission should encourage the presentation of official,
public apologies that are meaningful. In addition, the process
could create a forum similar to South Africa’s “Register of
Reconciliation” web page, where individuals can make informal or

personal apologies.

1 D.FE Orentlicher, “Settling Accounts: The Duty to Prosecute Human Rights
Violations of a Prior Regime” (1991) 100 Yale L. J. 2544; B. Walsh, “Resolving
the Human Rights Violations of a Previous Regime” (1996) 158:3 World Affairs
111. A report from a seminar conducted by the Human Rights Group of the
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J.  Community Initiatives

1. Introduction

Responses to the abuse perpetrated against children in institutions need
not come exclusively from the State or from the organisation that
administered the institution where the abuse took place. As survivors
and their communities recognise the serious and lasting effects of
abuse, they are beginning to craft their own paths to healing. These
alternative community-based processes complement those offered by
the official justice system.

Most grassroots community initiatives are conceived and undertaken
independently of government. They usually receive some financial
assistance from governments, churches, community and social service
organisations, and others committed to helping. The majority of these
initiatives share four key features: they are dedicated to healing the
harmful effects of abuse; they are carried out in survivors’ communities;
they are tailored to the particular needs of individual communities; and

survivors play a central role in shaping them.

2. Description

Since every community initiative is unique, it is not possible to present
a generic description of their characteristics. Instead, this section
highlights different types of initiatives now in operation to show their
range and scope. First to be described are helping and healing projects
based in non-Aboriginal communities: the community of youth in
care; a church congregation; and the community of British Columbia
residential school survivors. Second, attention will be given to pro-
grams set up within Aboriginal communities. Third, this section
examines initiatives of churches and governments to fund and to foster
the development of community-based healing initiatives for survivors
of institutional child abuse.

All of these projects result from the determination of people to con-
front their problems, to heal themselves, to help heal their neighbours,
and to repair both individual and community relationships that have
been badly damaged. By canvassing the types of projects that have been
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set up outside the framework of official systems of redress, the
Commission hopes to present a rich portrait of alternative ways in
which survivors’ needs can be met. It also means to highlight its belief
that non-governmental initiatives and programs intended to
strengthen communities are a key response to redressing past harm and
a central component of prevention.

a. Initiatives based in non-Aboriginal communities

i. National Youth in Care Network projects

The National Youth in Care Network (NYICN) is a non-profit organisa-
tion directed by and for young people, aged 14 to 24, who are or have
been in the care of child welfare authorities across Canada. The NYICN
supports the development of local and provincial networks for
youth in care. It is founded on a belief in “youth helping youth” and
recognition that this approach empowers them. A major objective of
NYICN is to facilitate healing and provide a voice and support system
to youth in care, many of whom have grown up experiencing serious
neglect and abuse.!

The NYICN has undertaken various projects to gather first-hand
information on the violence and abuse experienced by these young
people and to examine ways to help them deal with the effects. It
published a book, Pain ... Lots of Pain, about family violence and abuse
suffered by youth in care. A young man who spent his childhood as a
permanent ward of the Crown wrote the book.? It attempts to answer
questions such as “Are the unique and special needs of abuse victims in
care met by the ‘system’ which is not their ‘home’? And what do youth
in care who receive ‘treatment’ think about these services?”3

A few years after publication of this book, the NYICN undertook a
project to give young people the opportunity to express their feelings,
thoughts, and opinions about their pre-care and in-care experiences
and to identify what they need to heal from the violence and abuse that
they suffered. The NYICN held 19 focus groups, involving 85 youth
in care, and produced a report entitled: Into the Hands of Youth: Youth
in and from Care Identify Healing Needs.* The report summarised the
participants’ personal experiences of violence and abuse and identified
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peer support groups as being crucial to their healing process. The Family
Violence Prevention Division of Health Canada funded both of these
NYICN projects.

ii. ~ The Community Services Council (CSC) of Newfoundland
and Labrador, community-based research on abuse

The Community Services Council (CSC) of Newfoundland and
Labrador is an independent, non-profit organisation dedicated to
improving social development through social policy and planning
activities. The Council’s Working Group on Child Sexual Abuse
initiated a research project to explore how communities can take a
more active role in the prevention of child sexual abuse. The first phase
of this project involved interviewing survivors of child sexual abuse
and offenders, in order to identify family and community attitudes
that make children vulnerable to such abuse. Findings were reported in
a discussion paper issued in 1996.5

Next, focus group discussions and interviews in selected communi-
ties were held to gather locally-based information on why the needs
of victims of sexual abuse and offenders were not being met effectively
and how communities’ responses could be improved.® Discussions
revealed that some members of the community, including survivors,
social workers and community activists, are valuable sources of knowl-
edge. The working group concluded that the general population
was poorly informed about child sexual abuse. To remove the shroud of
secrecy, fear, denial and victim-blaming, it recommended that
concerted efforts at public education be made.

iii. ~ Formal apology of St. Andrew’s United Church congregation

In 1996, the congregation of St. Andrew’s United Church in Port Alberni,
British Columbia, set up a church discussion group to learn more about
church-run residential schools for Aboriginal students and about the
experiences of children at these schools. The desire of church members
to gain a better understanding was sparked by their shock as the crimes
of Arthur Henry Plint unfolded in court and were reported by the media.”
In particular, they wondered what effect the Alberni Residential School,
run by the United Church, had on their Aboriginal neighbours.
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After holding several monthly meetings and discussions, which
included guest speakers from the United Church of Canada and
former students of the Alberni Residential School, members of the
congregation decided they wanted to do something more than just
listen and learn. In consultation with members of local
First Nations communities, they conceived the idea of preparing and
delivering a formal apology. The outcome was an apology ceremony
and dinner, presented by the congregation of St. Andrew’s United
Church in May 1997, for all the Nuu-Chah-Nulth people whose lives
were affected by the Alberni Residential School.?

b. Initiatives based in Aboriginal communities

i. Alkali Lake community-based inquiry and healing initiatives
During the early 1970s, the Shuswap community of Alkali Lake, British
Columbia, suffered from a very high level of alcoholism. In 1972, two
community members decided to become sober and to encourage other
members of the community to do so as well. Without any government
subsidies or assistance, the community implemented a program of
intervention and support for those who wished to overcome their alco-
holism. This voluntary program was only one step on the road to
healing. Since community members had attended St. Joseph'’s
Residential School near Williams Lake, survivors also began to deal with
the abuse they had experienced there. The community decided to estab-
lish its own commission of inquiry into the experiences of some of its
members.’ The inquiry was presided over by a community Elder, a Band
Council member and a survivor. In June 1997, they heard from nine
former students of St. Joseph's Residential School. The inquiry provided
the opportunity for these students to tell their stories of abuse and to
participate in a group counselling session.!®

ii.  The Provincial Residential School Project
The Provincial Residential School Project is a First Nations organisation
that reports to the First Nations Summit of British Columbia chiefs. It
was created in 1995 to support individuals in British Columbia’s

Aboriginal communities who wished to make complaints to the Royal
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Canadian Mounted Police of physical and sexual abuse in residential
schools. The project provides former residential school students with
information about healing and about pursuing justice through the
criminal or civil courts. Staff, including trained crisis counsellors, is
available to listen to those who wish to talk of their experiences.
Survivors are also referred to providers of longer-term care — such as
traditional Aboriginal healers, counsellors experienced in dealing
with residential school survivors and therapists. An important feature
of the project is the workshops offered to community workers to inform
them about the history of residential schools and their impact on
individuals and families, suicide prevention, sexual abuse response, and

the civil and criminal justice systems.

iii.  Turtle Island Native Network website

The Turtle Island Native Network (http://www.turtleisland.org) is a
multi-purpose website that provides information about all aspects of
Aboriginal people’s lives. Pages are dedicated to education, culture,
healing and wellness, communities, and business. It serves needs and
interests much wider than those of survivors of residential schools. But
through its Healing and Wellness and Discussion pages, survivors can
access a “virtual library”, as well as enter into discussions with their
online community.

From the Healing and Wellness page, survivors can click on Turtle
Island’s Residential Schools Resources Page and link to other websites
that contain information related to residential schools. The Discussion
page also has links to different types of discussion forums, including a
moderated chat group for former students of residential schools.

c.  Funds and programs committed to helping survivors

of abuse

i. Anglican Church of Canada’s healing fund
In 1991, the Anglican Church of Canada formed the Residential Schools
Advisory Group. It also initiated a fund to provide financial assistance
for projects to help Aboriginal people overcome their residential school
experiences. By December 1998, the fund had distributed more than
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$350,000 to Aboriginal groups organising healing initiatives.!* The
Residential Schools Advisory Group administers the healing fund,
reviews applications and makes grants. Applications may be made by
Aboriginal communities and organisations, as well as by former staff
and other affected persons.!?

A variety of projects have received funding. They include a residen-
tial school conference organised by the Nishnawbe-Aski Nation for
Aboriginal and non-Aboriginal participants from northern Ontario;
and a seminar organised by Equay-Wuk (Women’s Group) of Sioux
Lookout, Ontario, to address issues of family violence, sexual abuse, and
the residential school experience. The fund also contributed to the
Pelican Lake Healing Gathering. The gathering brought together
former students of the Pelican Lake Residential School to participate in
workshops, talking circles, and a healing ceremony.!* The gathering
took place on the site of the old school, near Sioux Lookout.

ii.  United Church of Canada’s Healing Fund

In 1994, the General Council of the United Church of Canada set up a
fund, financed through voluntary contributions, that the church used
to provide support for healing initiatives in Aboriginal communities.
“The Healing Fund was established as one important way for the church
to live out its 1986 Apology to First Nations.”14

The Healing Fund Council, composed of the All Native Circle
Conference and the British Columbia Division of Native Ministries,
developed criteria for funding community healing initiatives. It aslo
makes decisions on funding applications. In October 1998, it approved
20 out of 35 proposals for funding. Some examples of the proposals that
were approved include the following:!s

Anishinabek Survivors of Residential Schools, Armstrong, Ontario: A

series of workshops to be presented to ten First Nations communities

across northern Ontario, their purpose being to raise awareness of the

history of residential schools and to encourage survivors to begin their

personal recovery.
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Guy Hill Residential Schools Gathering, Winnipeg, Manitoba: A
gathering of former residential school students, to focus on spiritual
healing, cultural renewal, and working towards developing healthy

families and communities.

Tsawwassen First Nation, Delta, British Columbia: A project aimed at

restoring the language of the Tsawwassen First Nation.

Cooperative Cross Cultural Alcoholic After Care Counselling, North
Bay, Ontario: To organise an ongoing after care service to help
participants through the healing process by teaching them to live with-
out drugs or alcohol and to draw support from traditional Aboriginal
teachings, healing circles, and purification lodges.

iii. ~ Canadian Conference of Catholic Bishops’ healing fund

In 1998, to fulfil commitments it had made to the Royal Commission
on Aboriginal Peoples, the Canadian Conference of Catholic Bishops
(CCCB) established the Council for Reconciliation, Solidarity and
Communion. The CCCB also established a fund to be administered by
the Council, meant to support community-oriented projects initiated
by Aboriginal Peoples.'® The fund finances projects designed to increase
awareness of Aboriginal issues or to provide training and professional
development for those who are already involved in community
healing processes. It also supports pastoral gatherings, healing circles,
and other forums for listening and sharing whether within a
community or cross-culturally.!”

The fund is sustained through voluntary contributions from
Catholic dioceses and other Catholic organisations. In January 1999,
the council administering this fund, composed of Aboriginal Catholic
leaders and representatives from the Canadian Conference of Catholic
Bishops, approved 20 projects for a total value of $109,350.'®8 Among
the projects selected were: frontline worker training and professional
development for the Laichwiltach Family Life Society in British
Columbia; a community healing and wellness conference coordinated
by Peetabeck Health Services of Fort Albany, Ontario; a winter healing
initiative for Mohawks in Oka and Kanesatake, Quebec; and Cree
language revitalisation projects at the Marcelin/Kihiw School in
Saskatchewan.?
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How did | get to residential school was by Indian Agents. | remember
them pulling me away from my mother. | was six years old. And how
they got me on that bus and said | would see my sister. And | never did
see her. The first day all | can remember, | just cried and cried and
cried. They couldn't stop me from crying, | wouldn’t. I just kept crying
for my mommy ‘cause they just pulled me away from her. They told

my mum if | didn’t go, she could get into trouble. She said | had to go.

Quote from a former residential school student in Breaking the Silence by the Assembly
of First Nations, at pp.38-39
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iv.  Gathering Strength and the Aboriginal Healing Foundation

On January 7, 1998, the Government of Canada responded to the report
of the Royal Commission on Aboriginal Peoples by announcing an
action plan, called Gathering Strength. The Minister of Indian Affairs
and Northern Development delivered an official Statement of
Reconciliation on behalf of the Government. Included in this statement
was an acknowledgement of the role of the Government of Canada in
the development and administration of the residential school system;
recognition of the harmful effects this system produced in communi-
ties; and an apology to those who suffered physical and sexual abuse:
“To those of you who suffered this tragedy at residential schools, we are
deeply sorry.”?°

A cornerstone of Gathering Strength was the government’s contri-
bution of “$350 million for community-based healing as a first step to
deal with the legacy of physical and sexual abuse at residential
schools.”?! In April 1998, the Aboriginal Healing Foundation was
created as an arm’s-length, Aboriginal-run, not-for-profit corporation,
to develop and carry out a plan to administer the healing fund.??

The Foundation developed four themes under which proposals for
project funding can be submitted:

e Healing

e Restoring Balance

¢ Developing and Enhancing Aboriginal Capacities
¢ Honour and History.??

In June 1999, the Foundation announced more than $2 million in fund-
ing for the first 35 projects it had selected under the healing and
development themes. The types of projects supported by this first
round of funding included: education about the history and legacy of
residential schools, curriculum development, training of community
members, counselling and trauma work, traditional healing
approaches, sex offender programs, and support for direct therapeutic

approaches.?*
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v.  Comité des orphelins et orphelines institutionnalisés de Duplessis
The Comité des orphelins et orphelines institutionnalisés de Duplessis
(COOID) was set up as a non-profit organisation in 1992 by a group
of “Duplessis orphans” who became members of its board of directors.
For the last three years, the Quebec Ministry of Health and Social
Services has funded it.25 COOID offers a number of services to provide
moral, psychological and concrete support to “orphans”. For example,
the office is a resource and drop-in centre for anyone who wants
information about the “Duplessis orphans” and for “orphans” needing
someone to listen to their concerns. The office also makes referrals to
other sources of assistance. Since a number of the “orphans” have low
literacy skills, COOID assists individuals with their written communi-
cations — writing letters, filling out forms, and learning to read. Finally,
the COOID organises social events where the “orphans” can meet with
their peers to discuss issues of common interest.

vi.  Deaf, Hard of Hearing and Deaf-Blind Well-Being Program

In 1987, when many former students from Jericho Hill School came
forward to disclose that they had been sexually abused, the Greater
Vancouver Mental Health Services Society (GVMHSS) began providing
counselling services to them and their families. They continued to
receive counselling on an ad hoc basis until 1992 when the GVMSS took
steps to establish, in consultation with the community, the Deaf, Hard
of Hearing and Deaf-Blind Well-Being Program.

The program, operated through funding from four ministries of the
Government of British Columbia?” offers therapeutic and other well-
being services. Therapies are adapted to its clientele’s communication
needs. For example, American Sign Language (ASL) interpretation
services are available for survivors’ therapy sessions. While initially
conceived only for survivors of sexual abuse at Jericho Hill School, the
program gradually began to provide therapeutic and other services to
Deaf, Hard of Hearing and Deaf-Blind persons in various British
Columbia communities.

LAW COMMISSION OF CANADA



3. Assessment

Overview

The initiatives of no two communities are exactly alike. Yet they all
incorporate some critical features for ensuring effective redress for
survivors of institutional child abuse. Community initiatives are inher-
ently respectful of survivors, as they are usually managed by survivors.
Even where an outside organisation runs a community initiative, the
engagement of survivors will be a necessary component if the initiative
is to succeed. Fact-finding, on the other hand, is not an essential func-
tion of a community initiative. A program may involve a recounting of
experiences by survivors and others affected by abuse, but this will
normally not involve a formal testing of the reliability of these stories.

Community initiatives do not have the power to hold people and
organisations to account for their conduct. Fairness to all parties is not
a goal of community initiatives, although they may be helpful to
perpetrators as well as survivors. As processes that seek to foster
healing and well-being, community initiatives can create a climate
favourable to acknowledgement and even apology. Conversely, acts of
acknowledgement and apology may lead to the creation of community
initiatives.

The extent to which community initiatives respond to the other
needs of survivors depends on the scope and purpose of individual
programs. Community initiatives also provide an opportunity to
engage survivors’ families, communities and peoples, allowing them
to play an active role in healing. The linkage serves to raise public
awareness about child abuse, especially where funding is externally pro-
vided.

a. Respect, engagement and informed choice

Community initiatives are well-suited to ensuring respect, engagement
and informed choice by survivors. Since they are invariably conceived
and carried out by, or in the interests of, survivors, and their commu-
nities, they are necessarily attuned to their sensitivities and capacities.
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Similarly, a community initiative does not have to adapt or reinvent
itself (as some other approaches might) in order to engage survivors.
Community-based initiatives place survivors at the heart of their
processes. Survivors can lead their own healing initiatives — contribut-
ing to survivor-run support groups, resource centres for survivors, or
survivor-led inquiries. Alternatively, where the responsibility for a com-
munity initiative comes from an outside organisation, such as
a government-funded health service, the input of survivors is central to
their effective design and implementation.

Participation in a community initiative will not normally prevent
an individual from pursuing any other avenues of redress. Community
initiatives foster choice by survivors because participation is entirely
voluntary.

b. Fact-finding

Some community initiatives may involve exploring what happened
to survivors, while others may not engage in any type of information
gathering. Even when survivors and others recount and record their
experiences, community initiatives are not intended to offer the type
of fact-finding process followed by courts. If they do involve gathering
facts, they do not force anyone to disclose information and they do not
make official pronouncements on the reliability of the facts presented.
They simply allow survivors and others affected by abuse to tell their
stories, to have a forum where they will be listened to and their experi-
ences will be noted, sometimes recorded for posterity — but not officially
judged. In identifying Honour and History as one of its project funding
themes, the Aboriginal Healing Foundation recognised the value of the
type of fact-finding about the residential school experience that can be

carried out within a community initiative.?8

c.  Accountability

Community initiatives have no power to hold people and organisations
legally accountable for their conduct. This is a prerogative of formal
legal processes. Ascertaining who is responsible and who should be held
morally accountable can, however, be an important part of the healing
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process. Community initiatives focus on healing individuals and their
communities, on preventing further harm through awareness and edu-
cation, on restoring balance and harmony to families and communities,
and on developing the capacity of the community to take care of itself.

d. Fairness

Fairness to all parties is neither a goal nor a preoccupation of commu-
nity initiatives. They are undertaken to help survivors, their families and
communities as a whole. If they also manage to assist those who directly
or indirectly were responsible for abusing children, this is simply a by-
product of their role in healing survivors and their communities. Taking
into account the interests and needs of abusers — simply to be fair to
everyone involved - is almost never a goal of a community initiative.

e. Acknowledgement, apology and reconciliation

A community initiative will not necessarily lead to an acknowledgement
that harm was done, much less an apology or an attempt to reconcile
abusers with the people they hurt. However, as non-adversarial
processes intending to foster healing and well-being, community
initiatives operate in a climate that is favourable to producing an
acknowledgement and even an apology for the harm done. The initiative
of the St. Andrew’s congregation, which began as an information-
gathering process and turned into a formal apology ceremony, is an
example of the beneficial results that this climate can produce.

Acknowledgements and apologies do not only arise as a consequence
of community initiatives; sometimes they precede, and may even
stimulate the creation of new community initiatives. The Anglican and
United Churches of Canada established healing funds after they
acknowledged their roles in the residential school system and
apologised for the harm done. The Government of Canada established
the Aboriginal Healing Fund at the same time that it delivered its
Statement of Reconciliation. In these examples, the acknowledgements
and apologies led to further funding for programs to promote
community-based healing.
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f. Compensation, counselling and education

Among all the redress options, community initiatives are probably
best suited to address one compelling need of all survivors — the need
to have direct input into how they want to approach their healing.
Community initiatives are not meant to provide direct financial com-
pensation to survivors. But launching community-based inquiries,
offering counselling and therapy, providing drug and alcohol rehabili-
tation programs, and facilitating opportunities to learn (to parent well,
to break the cycle of abuse, to speak the language of one’s ancestors,
to read, to form healthy long-term relationships) are ways of address-
ing survivors’ other needs. In addition, as the National Youth in Care
Network’s study and consultations with Grandview survivors have
confirmed, individual survivors of abuse need peer support to heal. This
kind of support is always possible through community initiatives.

g. Needs of families, communities and peoples

Families, communities and peoples also need to heal in concrete ways.
By placing survivors’ families and communities at their heart, commu-
nity initiatives give them an opportunity to be a central part of the
therapeutic process. This is especially important for communities and
peoples that have traditionally been deprived of opportunities to
control their own future.

h. Prevention and public education

Prevention, raising public awareness and educating the public about the
nature, causes and harmful effects of child abuse are often key goals of
community initiatives. They are the primary objectives of websites
about abuse, workshops on improving parenting skills, and materials
published on the history of residential schools. Sharing this history
contributes to prevention as it helps Aboriginal children break the cycle
of abuse when they become adults. Community initiatives can also
serve an important educational and preventative function as Canadians
come to a better appreciation of the legacy of child abuse in residential
institutions.
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4. Conclusion 70\

Assessing community initiatives against the same framework as
conventional legal processes reveals that they respond very effectively
to the needs of survivors and their communities. The great strengths,
collectively, of community initiatives are their capacities to satisfty many
of the needs of survivors and their communities by fostering
individual and communal healing. They can also play an essential role
in engaging survivors and their families in other formal processes for
providing redress, and in rebuilding communities damaged by institu-
tional child abuse.
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Recommendations

SURVIVORS AND THEIR COMMUNITIES should be encouraged to
experiment with different projects and programs organised and

administered at the community level.

Considerations:

Afirst step is to make available information about other initiatives so that
the full range of possible initiatives can be considered.

Existing healing and reconciliation funds, whether established by
government or others, should be active in providing seed money for

innovative programs.

COMMUNITY-BASED PROGRAMS should be assisted in sharing their
experiences so that new programs could be modelled on successful

initiatives.

Considerations:

This might involve sponsoring publications, videos and websites or
even paying the transportation costs to enable those who are managing
successful programs to visit communities that wish to set up their

own program.

ORGANISATIONS THAT SPONSORED RESIDENTIAL facilities and govern-
ments should continue to make resources available to support local initiatives
through which social services are delivered to survivors of physical and

sexual abuse.

1 Information about the National Youth in Care Network can be found on-line:
<http://www.youthincare.ca> (date accessed: 8 November 1999).

2 B.Raychaba, “Pain ... Lots of Pain” Family Violence and Abuse in the Lives of Young
People in Care (Ottawa: National Youth in Care Network, 1993).

3 Ibid. at back cover.
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K. Redress Programs

1. Introduction

Former residents of institutions for children currently have a number
of options when considering how to obtain redress for the harms they
have suffered. Each of the approaches already reviewed has the capac-
ity to respond to one or more of the identified needs of survivors. Some
are better-suited to meeting specific needs than others. Some may
address a wider range of needs than others. Some are more attuned to
the needs of families and communities than others. All, however,
confront survivors with the necessity of making trade-offs between their
needs. For this reason, genuine responsiveness to the needs of individ-
ual survivors requires that they be given full information about the
characteristics of each approach to redress.

It should not be assumed that the features of existing approaches are
forever fixed. Improvements to all of them could reduce the need for
trade-offs and make each more responsive to survivors’ needs. Various
recommendations to achieve this objective have already been made.
However, the Minister’s fundamental question to the Law Commission
remains: is there some other approach (or approaches) that would
better “address wrongdoing, while affording appropriate remedies, and
promoting reconciliation, fairness and healing”?

The desire for another type of process to resolve past cases of insti-
tutional child abuse has already led to the creation of innovative
“redress programs”.! This is the term the Commission has chosen to
describe any programs designed specifically to provide financial
compensation and complementary non-monetary benefits to survivors
and others harmed by institutional child abuse. Governments often
sponsor these programs in whole or in part; but the programs do not
involve proceedings before the courts or any existing administrative
agency.

In some cases, these programs emerged as an alternative dispute
resolution response to civil actions filed by survivors. In others, they
were established before a lawsuit had been commenced. Redress

programs have certain affinities with truth commissions in that they
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seek to develop and provide forms of redress that promote healing and
reconciliation. But they are also intended to deliver financial compen-
sation to survivors — usually by means of an ex gratia payment. They also
have affinities with community initiatives that respond directly to the
specific needs of survivors, their families and their communities. But
they have this difference: they are not voluntary grassroots processes,
but are official responses to the threat of civil liability. They typically
find their legal foundation in a governmental policy decision and need
not be formally established by legislation.? Consequently, these redress
programs can be as expansive and innovative as the imagination and
resources of their creators allow.

There is no single model or legislative template for the design or
administration of redress programs — not even a general statute like
one that frames public inquiries.® Nevertheless, they all share an
overriding goal: to respond to the needs of survivors of institutional
child abuse in a way that is more comprehensive, more flexible and
less formal than existing legal processes. Every time such a program is
contemplated, it is necessary to consider the following basic questions:

Input: Who will design the program, and how?
Beneficiaries: Whom will the program serve?

Harms: For what harms will the program provide redress?
Redress: What compensation and benefits will be offered?
Validation: How will claims be validated?

Outreach: How will the program be made known to

potential claimants?
Duration: How long will it last?
Administration: Who will administer the program?

The answers to these questions will determine the credibility, effec-
tiveness and success of any given redress program. More than this, the
processes by which these questions are developed and negotiated can
make or break a redress program. The description that follows draws on
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a number of existing and contemplated redress programs for dealing

with institutional child abuse from across Canada:*

the Helpline Agreement (St. John'’s and St. Joseph’s Training
Schools);

the Grandview agreement;

the New Brunswick compensation agreement in respect of the
Youth Training School at Kingsclear, the former Dr. William
F. Roberts Hospital School and the former Boys’ Industrial Home;

the Reconciliation Agreement between the Primary Victims of
George Epoch and the Jesuit Fathers of Upper Canada;

the Nova Scotia compensation program in respect of Shelburne
Youth Centre, the Nova Scotia School for Girls and the Nova Scotia
Youth Training School;

the Jericho Hill Individual Compensation Program;

the Alternative Dispute Resolution project in respect of former
students of the Sir James Whitney School;

the settlement reached by Maple Leaf Gardens;

the offer made by the Government of Quebec to the Duplessis
Orphans; and

the ongoing negotiations between the federal government and
various Aboriginal communities relating to abuse committed in
residential schools.

Each of these programs is referred to only as an example. The list should

not be considered as comprehensive or as setting out an exhaustive

inventory of the possible models for redress programs.

2.

Description

Redress programs are always undertaken in the shadow of the formal

justice system. This applies whether the disclosure of abuse that

prompts the redress program comes about unofficially (for example,

through media reports from individual survivors®) or officially (such as

through the findings of a public inquiry® or an investigation by an
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Ombudsman.)” Once there has been public exposure of past child abuse
in an institution, those employed at, or who are responsible for that
institution live under the very real threat of civil litigation and,
sometimes, criminal prosecution. Whether any lawsuits have actually
been filed is, for the purpose of deciding the scale and scope of a redress
program, not relevant.

A well-designed redress program can be an attractive option both for
those seeking redress and for governments and organisations attempt-
ing to respond to the harm caused. Those offering the program can
avoid the costs of having to defend numerous civil actions (participants
in a redress program are usually required to give up their right to sue as
a condition of their participation). These organisations are also better
able, at least in theory, to manage and control the costs of the
compensation and benefits to be awarded. They are usually aware of
the number of potential claimants and the aggregate cost of paying
these claims. In addition, by seeking a comprehensive settlement, the
organisations are in a position to marshall non-financial benefits such
as counsellors, therapists and education or training programs more
efficiently. Finally, they might genuinely feel that to be proactive in
trying to meet the claims of survivors and facilitate healing is simply
the right thing to do. Acknowledgement and apology can be as impor-
tant to those who are wrongdoers (or who employed wrongdoers) as to
those who are wronged.

Survivors may also find a redress program to be a desirable option.
They may prefer a less adversarial, more rapid process that offers a
wider range of benefits, meeting more of their needs. They may wish to
avoid both the risk of being disbelieved in a civil action for damages
because they are not “good witnesses”, and the pain of a second
victimisation. In return, they may be willing to give up the potential for
a higher monetary award from the court. They may also wish to embark
on a program that engages them in its design, that is inclusive and
respectful, that provides an acknowledgement and an apology, and that
has a public education and prevention component.

At the beginning of Part II, eight criteria were listed by which
approaches to redress could be assessed. In many cases, this assessment
is a relatively straightforward exercise, since the essential elements of
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most official processes are fixed in advance. The character of the
criminal justice process, civil actions, criminal injuries compensation
programs, Ombudsman processes, investigations by children’s
advocates and commissions, and public inquiries are not really open to
negotiation. All features of a redress program, by contrast, are nego-
tiable. For this reason, a truly responsive redress program can emerge
only from a negotiating process that reflects the basic principles of
respect, engagement, choice and fairness.

a. Input

A key factor in the success of a redress program is the degree to which
it responds to the needs of its intended beneficiaries. The most direct
way is to involve intended beneficiaries (either directly if their numbers
permit, or through their own chosen representatives, especially if the
beneficiaries are numerous or widely dispersed) in negotiating the terms
of the program. This was done in the case of the Grandview Agreement
and the agreement relating to the St. John'’s and St. Joseph's Training
Schools, among others. The terms of these programs were established
through negotiations among former students, the Ontario government
and, in the case of St. John'’s and St. Joseph'’s, the Catholic Church and
the lay order that ran the schools. The Alternative Dispute Resolution
Project for former students of the Sir James Whitney School for the Deaf
was also the result of a lengthy negotiation process between staff from
the Ontario Ministry of Education and Training, the Ontario Ministry
of the Attorney General and former students. So too were the Guiding
Principles for Working Together to Build Restoration and Reconciliation
that resulted from the exploratory dialogues conducted among
Aboriginal survivors of residential schools, the Aboriginal leadership,
churches and the federal government.

Some redress programs are not the result of full-blown negotiations.
Those wishing to offer redress may choose to do no more than consult
with survivors — or those who work with or represent survivors — before
determining how to structure a redress program and what types of
benefits to offer. The resulting program is then presented on a take-it-
or-leave-it basis. Such a procedure does not, obviously, engage survivors
as fully as comprehensive negotiations.
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Providing survivors with the opportunity to participate in negotia-
tions does not guarantee their effective participation. There may be
cases where survivors wish a lawyer or other dispute settlement
professional to be part of the team that negotiates an agreement with
the party or parties offering redress. Such assistance may be essential
for survivors to feel that they are negotiating on a more or less “level
playing field”. Given the disparity of resources between those offering
redress and survivors, it may be necessary to ensure that the cost
of obtaining such professional assistance is reimbursed as part of
any settlement.

Another issue relates to representation, in those cases where all
survivors do not collectively meet with those proposing a redress
program. Whether negotiators should be elected and whether the
agreement reached should be subject to ratification by a vote of
eligible survivors are questions of design that can only be answered on
a case-by-case basis. It is important to ensure that representatives keep
the interests of survivors paramount.

This is a particular concern where a redress program also contem-
plates the payment of benefits to communities or groups. In some
cases, the direct participation of the community in the negotiations
is essential to achieving an inclusive process. Finding an appropriate
balance in the entitlements of all those harmed by institutional child
abuse, and developing a compensation package that respects this
balance, requires the opportunity for ongoing input from all survivors.
This is true even in cases where the negotiations are being conducted
by organisations that represent survivors.

b. Beneficiaries

Redress programs are, above all, aimed at former residents of an insti-
tution for children or youth who suffered abuse while living at the
institution. Depending on the range of harm that will be compensated,
benefits may be limited to those who directly suffered physical or
sexual abuse. They may also be made available more broadly - for
example, to those who witnessed the abuse, or even to all former
residents of an institution. Where psychological or cultural abuse is seen
to have been pervasive at a particular period at an institution, all
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former residents from that period might be considered eligible for some
basic level of compensation and access to therapy.

Beyond the former residents themselves, others may be seen as
having needs deserving of redress. Where a survivor of abuse has
become violent or sexually abusive, wholly or in part as a result of
his or her experiences, the survivor's own victims are appropriate
beneficiaries to consider for inclusion under a redress program. Spouses,
partners, siblings, children and parents of the survivor are those most
likely to have suffered directly from the survivor’s aggressive or destruc-
tive behaviour. To the extent a redress program aims at inclusivity, these
family members have a good claim to be compensated for the harms
they endured. The Helpline Agreement is an example of a program that
provided for counselling for family members.® Survivors may feel that
some benefits offered to them, in particular educational benefits, could
be more fully enjoyed by their children. Redress agreements should
provide for at least some benefits to be transferable within a family.

Communities have also been harmed by institutional child abuse.
Establishing community-based programs to combat alcoholism, drug
dependency and family violence might well fall within the terms of a
redress agreement. By casting the range of beneficiaries and the kinds of
benefits that may be transferred as broadly as possible within a sur-
vivor’s family and community, redress programs can help to break the
cycle of abuse passed on from one generation to the next. Similarly, sup-
port for community-based education about the culture and language of
an Aboriginal survivor may be an important part of an inclusive redress

program.

C. Harms

Children living in institutions were potentially subject to various types
of harms. They include physical and sexual abuse, psychological
and emotional abuse, neglect, the failure to provide needed medication
or treatment, the deprivation of an adequate education and the
suppression of one’s language, religion or culture. While physical and
sexual abuse are recognised in law as giving the person harmed a right
to sue for damages, many of the other kinds of abuse just noted are not
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so clearly viewed as legally compensable, and some are not considered
compensable at all.

The scope of a redress program need not be restricted to providing
compensation and benefits only for those harms that are currently
recognised by the civil law. Indeed, one of the advantages of a redress
program is that it can be designed to address a wider variety of harms
than those covered by the judicial process. A redress program can also
be tailored to meet the needs of anyone who was seriously harmed, in
any manner, while residing at an institution.

Conversely, a redress program might be designed to provide com-
pensation only for harms not recognised by the courts or a criminal
injuries compensation program. Or, it may offer compensation for a
narrower range of harms than those recognised by the courts. For
example, the Jericho Individual Compensation Program provides
compensation for those who suffered sexual abuse but not for those
who were subjected to physical abuse.’ In such cases, survivors are
obliged to seek redress for these other harms through one of the
more traditional processes such as a civil action or a criminal injuries
compensation program.

In general, redress programs take an expansive view of the harms for
which compensation will be offered. Taking a holistic approach can
be an especially important consideration where the purpose of, or the
practices within an institution constituted what is now understood to
be cultural abuse.

d. Redress

i Range of benefits

The range of benefits that may be provided through a redress program
is much broader than those obtainable through the courts. Benefits are
not constrained, as are judicial orders, by considerations of compulsory
enforcement. They may be as varied as the needs of survivors, their
families and their communities. In general, courts can only offer finan-
cial compensation to survivors. This section reviews the types of
financial and non-financial benefits that have been included in
various redress programs. It should be noted that no one program has
necessarily offered all of them.
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The cornerstone of most redress programs is an amount of money,
paid either in a lump sum or on a periodic basis. Usually the award
is intended to compensate for the pain and suffering of the claimant as
a result of the abuse she or he experienced. Like a court award of
damages, it can also be extended to cover loss of income and loss
of enjoyment of life flowing from the abuse. Usually a program will set
a scale of payments that is meant to correspond to the duration and
severity of the abuse suffered. The manner in which these scales
operate will be discussed in more detail in sub-section ii: Level of benefits.

Redress programs usually specify the type of abuse for which financial
compensation is being provided. Even though non-financial benefits
are usually offered for a broad range of harms, eligibility for a monetary
award has almost always been limited to those who suffered physical or
sexual abuse, or both —as in the Helpline Agreement and the Grandview
Agreement. There is, of course, no necessary reason why this should
continue to be the case, especially since courts themselves are begin-
ning to recognise emotional and psychological harm as compensable.

Some redress programs also offer financial counselling. The need to
provide potential beneficiaries with information about the financial
advantages and disadvantages of seeking redress through the compen-
sation program — as compared to bringing a civil action — has already
been noted. It is a key element of providing survivors with the
information necessary to make a meaningful choice. In addition,
financial counselling is usually intended to provide survivors with a
broad range of services and may include: assistance in determining,
where such a choice is possible, whether to take a lump-sum or a peri-
odic payment; advice about how best to manage or invest the money
received; and general assistance with establishing a budget.

Other benefits tend to address more specific needs of claimants.
Therapy is often identified as a primary need. It can be both lengthy
and costly. Programs may allocate a specific amount for such services to
the claimant, or they may undertake to pay a therapist directly. Some
programs allow survivors to choose the therapist and the form of
therapy they prefer. Others designate those therapists whose services
will be paid for. Often there is a ceiling either on the amount allocated
to therapy, or on the period for which funding will be provided.

Part II - Responses

311



D,

70\

312

Failure to provide a proper education was part of the harm that many
former residents of institutions feel they suffered. They also believe it
had an effect on their job opportunities later in life. In recognition of
this, some programs offer to pay for educational counselling, the costs
of educational upgrading, or vocational training. Payments might
include, for example, registration fees, tuition, books, and a living
allowance. The Grandview Agreement included vocational or educa-
tional training as part of the benefits offered. Some survivors may use
an educational benefit for personal development or to learn about their
culture. Former residents of schools for Aboriginal students might, for
example, apply this benefit to learn or re-learn their native language or
to take courses on Aboriginal history or spirituality. Others might wish
to transfer the benefit to their children.

Finally, some benefits within a redress program cannot be measured
in dollars. Primary among them is the offering of an apology — an
acknowledgement of the harm done and the fact that it was not the
fault of the survivor; an expression of regret; and an undertaking to
make all possible efforts to prevent such abuse from recurring. This kind
of statement, addressed privately to the survivor or publicly to a partic-
ular group of survivors (or both), can be a central part of a redress
program. Apologies have, in fact, been made a feature of several of them,
including the following:

e The Helpline Agreement offered a personal, written apology,
expressed in terms set out by the survivor, to every survivor who
wanted one. As well, the Archbishop of Ottawa and the Archbishop
of Toronto published a joint pastoral letter which became the basis
for a homily delivered by Archbishop Marcel Gervais in Ottawa and
by Auxiliary Bishop Terence Prendergast, S.J. in Toronto.!°

¢ The Grandview Agreement stated that each beneficiary was enti-
tled to receive an individual acknowledgement from the Ontario
Government in a form to be agreed upon by the individual, the
Grandview Survivors’ Support Group and the government, after
the conclusion of criminal proceedings relating to the abuse.!!
The Attorney General also undertook to read out a general

acknowledgement in the legislature.?
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e Under the Jericho Individual Compensation Program, the
Attorney General sent a personal apology to all survivors who
requested one.!3

In addition to apologies directed to survivors, it is also possible to imag-
ine separate apologies directed to families of survivors and communities.

Another intangible but very real benefit sought by many survivors is
the recording of their experiences. A recorder is selected, and given the
task of interviewing survivors about their experiences at an institution
and the subsequent course of their lives. The report is then published
and distributed to all the survivors, and more broadly, if desired. A
recorder’s report has been prepared in the case of the primary victims
of George Epoch and the Cape Croker Reserve'# and in respect of abuse
at the St. John'’s and St. Joseph’s Training Schools.’> A video and book-
let was produced as a result of the Grandview Agreement.'® The
experiences at Jericho Hill were the subject of a documentary broadcast
on the CBC television program Witness.!” Other forms of recording
experiences include 1-800 numbers with answering machines, and
mail-in registers for audiotapes. Collecting and archiving survivors’
experiences — and making them available to other survivors, to
researchers and to the general public under conditions agreed to by sur-
vivors — is a significant non-monetary benefit that can be incorporated
into any redress program.

Redress programs can also provide for memorials.'®* Memorials serve
many functions. They can provoke reflection among the general
public. They can symbolise a commitment to prevent harm from recur-
ring. They can acknowledge the harm done to those who are no longer
alive. Some survivors would prefer a memorial to be a physical structure;
for others, it should be a place of remembrance, like a museum, that can
serve an active educational role. Some survivors want a memorial that
focusses on a particular institution; others, a memorial that is devoted
to a particular group of survivors. Many survivors feel it is important to
create a memorial that draws attention to and denounces a particular
policy that caused harm. Whether a memorial is established, its type,
and the conditions for its ongoing maintenance can only be negotiated
on a case-by-case basis in each particular redress program.
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ii. ~ Level of benefits

An accurate estimate of the number of potential claimants and the
level of benefits to be paid out is an essential element in the design of
a redress program. If the estimate is too low, a fiscal crisis for the
funding organisation can result. If the number is too high, negotiators
may be inappropriately discounting their calculations in individual
cases, based on an inaccurate assessment of the total impact of a
settlement. Estimating the number of claimants is not an easy process.
The Nova Scotia redress program was based on an initial estimate of
350 claimants. In fact, 1,450 claimants eventually filed applications.

Deciding how much money to allocate to each type of benefit
offered, and to each type of harm suffered, will be influenced by several
pragmatic considerations such as:

e How much money is available for the redress program as a whole?
¢ What types of benefits are the priorities?
e How many claimants are anticipated?

These and related factors must be considered when designing benefit
levels in a redress program. Moreover, financial benefits under a redress
program are always calculated against the backdrop of awards likely to
be made in a judicial proceeding. The level of benefits must be attrac-
tive enough to claimants so that they will opt for the program, rather
than launch a civil action. But the level of benefits may reasonably be
expected to reflect the lower cost and greater certainty of recovery for
claimants under a redress program, when compared to civil actions.

In view of the large number of claims likely to be forthcoming in a
short period of time, and the desire to deal with these claims both
quickly and with a minimum of administrative costs, finding appro-
priate mechanisms to ensure consistency and fairness among claimants
has been a preoccupation. The tendency in redress programs has been
to establish a sliding scale of awards according to a negotiated grid.
Among the considerations factored into these grids have been: the types
of harm to be compensated; the degree of severity of the harm suffered;
and the duration of the harm. Each category on the grid is then attrib-
uted a corresponding range of monetary compensation. The grids
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applied in the Grandview and the Jericho Hill programs are examples

of this approach.

Jericho Individual Compensation Program Compensation Chart!”

Abuse Compensation Amount
Tier 1 Sexual abuse $3,000
Tier 2 Serious Sexual Abuse Up to $25,000
Tier 3 Sexual Abuse - Serious

and Prolonged

Up to $60,000

Grandview Matrix?°

Acts Alleged Harm/Injury | Evidence/ Award Range
Proof
Repeated serious Continuing harm Possible: $40,000 - $60,000

sexual abuse (sexual
intercourse anal

or oral) & physical
beating and threats.

resulting in serious
dysfunction.
Adjudicator applies
standards set out in
Agreement.

Medical, psychologi-
cal, therapist, police
reports, direct
evidence of victim

if credible, witnesses,
documentary, convic-
tion of perpetrator.

Physical abuse involv-
ing hospitalisation
with broken bones

or serious internal
injuries.

Harm sufficient to
justify award must
be demonstrated.
Adjudicator applies
standards set out in
the Agreement.

Same as above.

$20,000 - $40,000
“mid range”

Isolated act of sexual
intercourse, oral or
anal sex or masturba-
tion with threats

or abuse of position
of trust.

Harm sufficient to
justify award must
be demonstrated.
Adjudicator applies
standards set out in
the Agreement.

Same as above.

$20,000 - $40,000
“mid range”

No physical interfer-
ence - forms of
“mistreatment” i.e.,
cruel conduct that was
prolonged and persist-
ent. Confinement in
segregation alone will
not attract an award.
Segregation may be
justified in accordance
with administrative
authority. Abusive
segregation cannot be.

Long term detrimental
impact - conduct
must not have been
lawful or condoned.
The nature of the
harm will determine
once proof of the acts
are accepted whether
a minimal recovery or
a higher award.

Same as above.

$3,000 on proof of
acts of abuse or mis-
treatment. $10,000 -
$20,000 where serious
harm found by the
adjudicator.
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A grid permits those funding a redress program to estimate and to
control its total cost. The ranges within each category allow some
discretion to adjudicators to tailor their awards to the circumstances of
each individual claimant. The premise is that within the established
ranges some differentiation of claims to recognise the unique situation
of each claimant is possible, but that the cost and time required to estab-
lish anew the amount of every claim would not be justifiable given the
desire to make compensation available in a timely and efficient man-
ner. While these grids have mainly been used for physical, sexual and
psychological abuse, they could also be extended to cover other types
of abuse, such as emotional, educational and cultural abuse, as well as
neglect.

e. Validation

i How?

The procedure for determining which claimants are entitled to the
compensation and benefits offered is a difficult element to design in a
redress program. In order to receive the support of survivors, funders
and, ultimately, the public (particularly when compensation is paid
partly or wholly by the State), a redress program will have to be founded
on a process to validate claims that strikes a delicate balance. The process
must be sufficiently rigorous that it has credibility with program
funders, survivors and the public by minimising the potential for
exploitation of the program through fraudulent claims. But it must
not put applicants through a procedure that simply duplicates the
adversarial and formal legal process of a criminal or civil trial.

Striking this balance is an art, not a science. It must be acknowledged
that no validation process (including those of the civil and criminal
justice systems) is, or can be, perfect. This acknowledgement is
especially important since there are those who believe that the judicial
process is the gold standard and that its procedures for testing the
validity of claims should always be used.

How elaborate and demanding the validation procedure should be
may depend on the number of claimants involved; the physical,
emotional and psychological capacity of claimants to sustain the
procedure; the nature and level of compensation and benefits being
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offered; the existence of other, independent procedures for confirming
the claims; and the amount of time and resources available to devote
to the process.

Those offering redress must be careful to design a validation process
that is proportionate to the compensation and benefits being offered.
For example, if the benefit replicates services available through other
government programs, the process may not need to be as rigorous as in
cases where significant monetary awards are being made. It is also
important that they allocate their resources in accordance with a real-
istic estimate of the anticipated demand. Finally, it is essential that the
validation process be sufficiently credible that workers at institutions do
not have their reputations unfairly impugned. This may even require
that they be provided with an opportunity to clear their names should
a claimant identify them, even confidentially, as an abuser or a passive
but knowing bystander.?!

A validation process can take many forms. It may be founded
exclusively on a documentary record: adjudicators will rely on a writ-
ten application accompanied by the submission of any supporting
documents and other material. This would be similar to the procedure
adopted in a number of provinces by criminal injuries compensation
boards. In documentary hearings, the application should be verified
independently by persons with access to any records or files that may
substantiate the claim. They can include medical records, school report
cards and attendance records, police reports, personnel records and
institutional correspondence.??

The more serious and detailed the allegations, the more substantia-
tion may be required. Conversely, where a claim does not rely on a
specific allegation, only minimal documentation should be required.
This could be the case, for example, where a redress program recognises
and is intended to compensate for loss of culture and language at a
residential school for Aboriginal children, or for lost wages at any
institution where children missed out on schooling because they were
made to work without pay. In these types of cases, validation need
require nothing more than simply establishing that a claimant attended
a particular institution, and for what period of time.

Part II - Responses

317



D,

70\

318

The degree of validation required may also depend on the nature
of the benefit being sought. Given that therapy for those in need of
healing is a general social good, regardless of the reason that the
therapy is needed, a validation process for persons only seeking therapy
should not be excessive. British Columbia’s Residential Historical
Abuse Program is a case in point. It provides intensive counselling and
therapy to individuals who claim they were sexually abused in a
provincially-operated institution or a provincially-supervised form of
care, based on a simple application and verification of the person’s
residency at the time of the disclosed abuse.?3

A validation process may involve an oral hearing, in which the
applicant presents his or her claim to an individual adjudicator or to an
adjudication panel. Such a hearing provides an opportunity for
claimants to describe directly and in their own words the abuse they
suffered and the impact it has had on their life. For adjudicators, it
provides an opportunity to directly assess the claimant’s current
circumstances and his or her credibility. At an oral hearing, experienced
adjudicators are often able to validate claims with a minimum of
intrusive questioning.

Redress programs do not generally provide for an appeal from a
decision to reject a claim. Establishing a formal appeal process would
blur the distinction between a redress program and a formal court
proceeding. It would, to some extent, also defeat the goal of resolving
claims more rapidly than courts are able to do. Nevertheless, some
validation processes provide for a rehearing where new evidence has
come to light, or a summary reconsideration of the first decision by a
panel of other first-instance decision-makers.

Ordinarily, those funding a redress program should have no particu-
lar reason to seek a review of any compensation granted, since the
validation process is one they themselves created or agreed to in
negotiations. Moreover, since the objective of the program is to provide
redress (by contrast, say, with a criminal process where the outcome
may be the conviction of a defendant), it is more consistent with
that objective to err occasionally on the side of over- rather than under-
compensating. However, an appeal procedure should not be designed
to let claimants simply choose the forum or the adjudicator they wish.
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Naturally, it is not possible to precisely predict all contingencies that
may arise once survivors come forward with claims. Allowances must
be made and flexibility must be built into the program. Nonetheless,
where a process is poorly designed or administered, or where completely
unforseeable events unfold, funders may be forced to revise the valida-
tion or appeal process in midstream. This is unfortunate because it
undermines the goodwill that the program may have fostered in sur-
vivors. More dangerously, it can harm survivors by casting doubt on the
legitimacy of the claims of all those who have already received an award
under the flawed program. Once again, the case for carefully designing
a validation process is tied to protecting the interests of both those fund-
ing the program and its intended beneficiaries.

ii. By whom?

To evaluate the validity of a claim for redress, those designing such
programs have generally sought adjudicators whose skills are suited to
some aspect of these claims. Adjudicators are often chosen from among
those with legal training. So, for example, the Grandview claims were
heard and determined by lawyers or law professors appointed by the
Ontario government. Therapists may also have an important role to
play on adjudication panels, given their understanding of the effects of
child abuse on adult survivors.2* Those experienced in personal injury
claims adjudication can also be good choices as decision-makers in a
redress program.?> Sometimes, adjudication is simply carried out by
employees of the government that funds the program,? although this
may lead to a perception of a conflict of interest.

Because the claims process is non-adversarial and because adjudica-
tors will not normally have the benefit of argument from lawyers to
assist them in sifting facts, two- or three-person panels should be
preferred over adjudicators sitting alone. In putting together multi-
member panels to hear claims under a redress program, it is important
to select adjudicators with complementary backgrounds. For example,
those who have experience in recognising and identifying the effects of
institutional abuse could be coupled with adjudicators whose main
experience is in assigning fault. Beyond ensuring professional expertise,

some programs have tried to ensure that the personal characteristics of
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adjudicators are likely to ease the stress of the process for applicants. So,
for example, in recognition of the fact that all Grandview claimants
were women, all Grandview adjudicators were women, and one was an
Aboriginal woman. Care must be taken, however, to choose adjudica-
tors who also have credibility with program funders and the public, and
to design the process by which they are assigned to individual cases in
a manner that is fair and impartial.

f. Outreach

Participation of key parties is just one factor in the successful design of
a redress program. The program must provide for effective outreach to
former residents of targetted institutions. Comprehensive outreach is
needed so as to ensure, as far as possible, that all potential claimants are
made aware, in a timely way, of the program being offered, and pro-
vided the information necessary to make an informed decision about
whether to participate.

How to contact former students or residents is a troublesome issue.
Attendance records are usually in the hands of the authorities who were
in charge of the institution, and the authorities may be somewhat less
zealous than survivor groups about seeking out the greatest number of
former residents possible. For example, in the Alternative Dispute
Resolution Project of the Sir James Whitney School for the Deaf, the
representatives of former students split off from the joint government-
former student board. They launched their own outreach effort because
they felt that the Ontario government was not doing all it should to
inform former students of the existence of this redress program.

There is a further difficulty. Even if accurate attendance records can
be obtained, they will give no indication of the present whereabouts of
former residents. Some net-casting process must be developed.

This raises a third concern. How can an outreach process be designed
so that it is least likely to cause harm to potential claimants? For
example, a letter sent to the home of a former resident risks being
opened by a spouse or partner who may then learn, for the first time,
about a hidden aspect of a survivor’s past. A telephone call, a personal
visit or similar first contact can be troubling for a survivor who may
have sought for a number of years to suppress memories of childhood
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abuse. The use of popular media — radio and television programs,
newspaper and magazine stories — is one way of heightening public
awareness of a redress program without directly intruding on the lives
of survivors. Publicising redress programs in general circulation
mailings such as electricity and telephone bills, broadly advertising
telephone help-line numbers, and posting information in post offices,
community centres or physicians’ offices are other ways to facilitate
inquiries by potential claimants in a fashion that is responsive to sur-
vivors’ needs.

g.  Duration

Simply providing information is not sufficient to ensure that potential
claimants come forward. Former residents must have adequate time to
consider the offer of a redress program and to decide whether they wish
to participate. The duration of the period for filing a claim must be
realistic given the sensitive nature of the abuse and the importance of
this decision.

Any deadline for submitting a claim forces survivors to face painful
issues from their past according to a schedule not of their choosing. Not
all survivors may be ready to deal with these issues immediately. The
period for filing claims must also take into account the difficulty of
contacting former students who may be scattered across the country
and even abroad. Tracing the current whereabouts of former residents
is a daunting task, due to the passage of years and even decades since
they attended these institutions. It is particularly difficult to trace
women, who may have married and changed their names, possibly
more than once, in the intervening years.

Program deadlines must be administered flexibly. In the case of the
St. John's and St. Joseph’s program, for example, a group of claimants
applied in the initial claims period. That period was then extended,
which allowed a second group to apply. Claimants still came forward
even after this second period had expired. In view of the particular
emotional and other challenges facing adult survivors of institutional
child abuse, the time period within which to apply for benefits under a
redress should be relatively lengthy. Out-of-time applicants should not
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| just couldn’t put down on paper the details of the sexual abuse

| suffered.

Quoted in The Vision to Reconcile: Process Report on the Helpline Reconciliation
Model Agreement by Doug Roche and Ben Hoffman, at p.22

I've been keeping silent for 44 years. | joined Helpline to stop the abuse
of children. | have confidence in you. | have no confidence in the
Church.

Quoted in The Vision to Reconcile: Process Report on the Helpline Reconciliation
Model Agreement by Doug Roche and Ben Hoffman, at p.22
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have their claims automatically dismissed without at least a summary
inquiry into the reasons for the delay.

Another important factor to consider in setting the claim period is
that survivors may wish to consider their other options before deciding
whether to participate in a redress program that closes off some of those
options. Not all possible options will necessarily be clear when a pro-
gram is first offered. Courts are continually developing the law as it
relates both to the types of harm that are compensable, and the respon-
sibility of organisations that may have sponsored institutions for abuse
committed by employees of the institution. In addition, it may take a
certain time before a number of procedural questions relating to a
potential lawsuit are sorted out. This has been an issue for former
residents of the Jericho Hill School, for example, where the period to
apply for benefits under the Jericho Individual Compensation Program
expired before the viability of a contemplated class action was
determined.?”

h. Administration

Who administers a redress program is another central design compo-
nent that must be determined at the outset. It is often the case that
the funding body also takes primary responsibility for administering a
program. One difficulty with this arrangement is the perception of
a potential conflict of interest that it generates. Another is that it
requires the survivors, once again, to place their trust for an important
aspect of their lives in the hands of the same body that they assert
betrayed that trust at one time. These difficulties can be resolved or
minimised in a number of ways.

Where the redress program has been established through extensive
negotiations, a level of trust can be built between the survivors and
those acting on behalf of the government, church or other body offer-
ing redress. Furthermore, if those involved in the negotiations remain
involved in the administration of the program, the problem of trust may
be largely overcome. In the Grandview case, for example, the Ontario
government formed a small team to work with survivors during the
negotiations and beyond. Continuity is therefore an important part of
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effective administration, both from a practical and from a human point
of view.

Another option is to set up an independent body at arm’s length from
the funder to administer the program. Although this does not seem to
have been tried yet with any redress program, the idea is not entirely
novel. Arm’s-length bodies do administer certain social services for
survivors or their communities. For example, the government of British
Columbia provides funding for the Deaf, Hard of Hearing and
Deaf-Blind Well-Being Program, which delivers mental health services
through the Greater Vancouver Mental Health Service Society. Again,
funding for community initiatives related to healing in Aboriginal
communities is provided by the federal government but administered
by the arm’s-length Aboriginal Healing Foundation.

Where a survivors’ group maintains a link with those administering
the program, it can serve as a conduit for information to survivors. This
may alleviate some of the problems in administration, and strengthen
the credibility of those charged with administering the program.
Generally, though, survivors’ groups have quite limited resources. To be
most useful, both to survivors and to those managing a redress program,
they require ongoing support for their work, whether through direct
funding or through infrastructure assistance, or both.

3. Assessment

Overview

Redress programs offer all the latitude required to engage survivors and
to treat them with respect. These programs are set up specifically to
respond to the needs of survivors, and both their design and delivery
will normally reflect that fact. So will the negotiation process through
which they are established.

Fact-finding in the legal sense is usually not an essential component
or primary goal of a redress program. While the validation process does
serve to verify the abuse for which former residents are seeking redress,
the process will frequently be private and confidential. Similarly, while
the claims process may reveal that certain people perpetrated abuse, no
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public accounting will take place. The establishment of a redress
program, funded by those who were responsible for the institution, is
in itself a form of institutional accountability and acknowledgement,
although the program itself will not point the finger at individual
abusers.

One goal of a redress program may be to establish an historical record
by receiving and collecting the experiences of survivors. Another may
be to determine how certain policies and practices came to be tolerated.
This type of fact-finding may be a feature of redress programs.

The fairness of a given redress program will depend largely on the
validation process. A redress program should be considered fair to sur-
vivors where its validation process is based on objective, consistent and
relevant criteria. As long as adjudicators are carefully selected and the
validation is agreed upon in advance, the process is also fair to those
who fund the program. Employees and former employees of institu-
tions may, however, feel that the private nature of the process and their
exclusion from it means that the process is not fair to them.

Redress programs generally include acknowledgement and apologies
— public and collective, private and individual, or both. If a redress
program is designed to combine material and spiritual benefits, and is
administered in a manner sensitive to the needs of survivors, it can be
an effective vehicle for promoting reconciliation. These programs have
the flexibility and scope necessary to provide for a wide range of
survivors’ needs, including money, therapeutic services, education and
medical benefits. They can also be designed to address a variety of needs
felt by families, communities and even peoples.

The capacity of a redress program to serve the goals of public educa-
tion and prevention also depends on its design. If its processes are not
public, the experiences related by survivors cannot serve to educate
others about the scope and scale of abuse suffered. Nonetheless, the very
existence of a redress program is a public recognition that harms were
done to children in institutions, and that in itself may serve to promote
prevention efforts.
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a.

Respect, engagement and informed choice

Redress programs are the most open-ended option for survivors, having

no predetermined rules or limits as to what they can offer. They are

created expressly to resolve the claims of those who suffered harm as

children in institutions. Respect for former residents should be a

cornerstone of all redress programs. How can such respect be measured?

An awareness of the needs and the particular sensibilities of survivors

should be demonstrably reflected in the design of the process and the

manner in which it is delivered.

From a procedural perspective, respect in the design of a redress

program can be gauged by answering questions such as:

To what extent were former residents involved in the design of the
program?

Was there a concerted effort made to inform former residents of

the existence of a program, and to explain its key points?

Were resources provided so that survivors could form their
own support group to provide input into the development of the
program and support each other through the redress process??®

Were the survivors able to consult with those who have been
involved in other redress programs, to get an idea of what
elements of the program proved successful, and which proved
problematic?

From a substantive perspective, the crucial determinants of how well

the process respects survivors are:

Do the benefits offered relate closely to the needs expressed?
Is the compensation offered proportionate to the harm done?

Are those conducting the validation process familiar with the par-
ticular circumstances of child abuse survivors?

How are survivors treated throughout the application and valida-
tion processes, and in the delivery of benefits?

The extent to which survivors are involved in, or at least aware of,

the development of a redress program will affect their ability to make
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an informed decision as to whether they wish to participate in the
program or not. This is important because usually, participation in a
redress program is conditional on the claimant agreeing, in a legally
binding way, not to sue those responsible for the institution where they
claim they were abused. Informed choice depends on a person’s
ability to assess the risks and benefits of one option over another. The
more involved former residents have been in the design of a program
as it is being developed, the better chance they have of making a truly
informed decision. It is worth noting that even where survivors are
engaged in the establishment of a redress program and have their own
legal representatives, they may still feel disempowered. Study panel
members and others indicated to the Law Commission that even those
who seek to help survivors may be convinced that they know best about
what choices survivors should make. Whatever good intentions may lie
behind it, this attitude is the last thing survivors need. It is certainly not
a reflection of true respect.

b. Fact-finding

A redress program is meant to be a clear alternative to proceedings
before courts. It is intended to focus on helping survivors, without
making this help dependent on the complex process of assigning legal
fault. Consequently, fact-finding about individual cases is not a primary
goal of a redress program, at least not in the precise way that goal is
pursued in a civil or criminal action.

Some fact-finding is, however, essential to the validation of a claim
for redress. To be credible, a redress program must be able to substanti-
ate the accuracy of the claims submitted. There are diverse ways to
achieve this goal. For example, in the process designed for former stu-
dents of the Sir James Whitney School for the Deaf, a research
consultant investigated all sources of information available to validate
the claim.

This type of fact-finding has a very specific and, in a sense, private
purpose. Its aim is to verify the legitimacy of the claim of an individual
survivor. Once that is done, or once a claim has been accepted, the
factual basis on which it has been accepted does not become a matter
of public record. Details of individual claims and awards are kept
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confidential. This is necessary because redress programs are designed to
be non-adversarial. This means that the alleged perpetrators of abuse do
not have an opportunity to counter the allegations, because the basis
for compensation is the evidence of harm done, not the identification
of the wrongdoer.

While fact-finding occurs, it does not necessarily serve to expand the
public understanding of what occurred in a particular institution, why
it occurred or who was responsible for it. A final report, in the nature of
those written at the end of public inquiries, containing conclusions and
recommendations, is not necessarily a part of a redress program. But,
where it is, the process can provide as complete a picture as an
Ombudsman investigation or a public inquiry.

Some redress programs do provide for the publication of a recorder’s
report. The preparation of a recorder’s report cannot strictly be
considered a fact-finding exercise. It is simply a gathering and record-
ing of experiences. The purpose is not to verify the factual accuracy of
the memories recounted, but to accept them as offered and to preserve
them. Also, these reports are intended primarily for the former residents
of the particular institution to which they relate. The reports are not
widely published and distributed, so they do not really serve to advance
public awareness or understanding of what took place. On their own,
they cannot serve as historically accurate accounts of the events at an
institution, even if they were more generally available.

c.  Accountability

With respect to fact-finding, redress programs are not designed to name
names and hold specific individuals to account for specific instances of
abuse. In fact, redress programs may be seen as a way to set aside the
difficult issues involved in assigning individual accountability in
favour of providing compensation on a collective basis. In such cases, a
redress program reflects a choice by the organisation that administered
or funded an institution for children to compensate survivors of
abuse at that institution without admitting legal liability or requiring
proof of the legal liability of specific perpetrators. Therefore, while
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the redress program does not assign accountability to individuals as
part of its process, its very existence represents a form of institutional
accountability.

It is possible to design a redress program that provides an opportu-
nity for perpetrators, co-workers who knew of the abuse, or even
administrators and supervisors of institutions to come forward publicly
to acknowledge their responsibility. In this sense, the program would
have characteristics similar to those of a truth commission, without
the feature of amnesty. While voluntary acknowledgements may not be
common in the absence of immunity from prosecution, it might prove
to be therapeutic if an abuser has already decided to plead guilty to a
criminal charge. They can also be meaningful in the case of co-workers
and supervisors who failed to denounce abuse of which they were
aware.

d. Fairness

A redress program awards compensation and benefits to those whose
claims have been validated. Invariably, this validation process is
not adversarial. In other words, claimants do not have to personally
confront those whom they allege abused them.

The absence of alleged perpetrators from redress programs has caused
a concern about the fairness of these programs. Persons associated with
the institutions where abuse is alleged to have occurred have protested,
in some cases, that their reputations are being undermined through a
process which allows them no opportunity to counter the allegations
that have been made. To put it simply, they do not have an opportu-
nity to tell their side of the story. How damaging is this to the legitimacy
of redress programs?

Redress programs do not balance the interests of all parties in the way
that civil and criminal processes do because they do not have the same
purpose as those processes. No individual will be convicted of a crime
or ordered to pay damages as a result of a redress program. It is true that
redress is based on a claim of wrongdoing, and where that claim alleges
physical or sexual abuse, it must be based on an allegation against an
individual wrongdoer. That alleged wrongdoer does not then have
an opportunity to respond to the allegation.
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There is a trade-off, however. The redress process is confidential. The
alleged perpetrator does not have an opportunity to reply, but neither
is he or she called to account or made legally liable for the wrongs he
or she is alleged to have committed. ?°

One may argue that the reputation of those who were employees at
these institutions is tarnished by the fact of a redress program. There are
two aspects of this concern. First, totally innocent employees may have
no way of publicly clearing their names. Second, employees collectively
have no way of refuting general allegations. To a large extent, however,
this is unavoidable. The reputations of an institution and its former
employees are tarnished once widespread allegations of abuse emerge,
whether or not there have been criminal convictions or judgements in
civil actions. The public judges much more rapidly and harshly than
the courts, and does so regardless of the existence of a redress program.
Recovering from allegations that may never be proven (or disproven) is
a big hurdle for institutions as well as individuals.

The fairness that operates in a redress program is a kind of collective
fairness. It says, “harms were done to innocent children — we will
provide redress for those harms”, without further burdening victims
with the rigours of a civil action. In turn, they will accept lesser
compensation than that to which they may be entitled under the law.
Redress programs should be considered fair when they incorporate
a validation process that is based on objective, consistent and relevant
criteria. Fairness in our society does not begin and end with the adver-
sarial processes of civil courts.

e.  Acknowledgement, apology and reconciliation

The offer of financial compensation or benefits through a redress pro-
gram is a concrete acknowledgement of moral, if not legal,
responsibility for harms done to children and youth in institutional
care. Many survivors want acknowledgement in more than a material
form, however. While the awarding of compensation and benefits is
clearly important to survivors, compensation without an explicit
acknowledgement of the wrongs that were done and a specific apology
will not be seen as satistactory by most.
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Redress programs to date have generally involved the offer of an
apology. There are many different types of apologies. They may be given
to survivors, their families and whole communities. They may be
addressed to individual survivors or to an entire group of survivors.
Private apologies, addressed to individuals or their families, may be in
a standard format or may recognise specific acts committed by particu-
lar individuals.3® The specific language of public apologies, addressed
to groups of survivors, groups of families, communities and peoples is
usually, although not always, negotiated.

Redress programs are well-suited to eliciting apologies. How well they
are suited to promoting reconciliation will depend upon a number of
factors, both tangible and intangible. The desire for reconciliation
must be sincere, and it must be mutual. In order to be able to promote
reconciliation, those offering redress must overcome the distrust and
often the cynicism of former residents of these institutions. A redress
program that responds to key survivor needs may pave the path to
reconciliation.

The path can be smooth or rocky. For example, did survivors have to
fight long and hard to get recognition and compensation, or was
the group in charge of their institution amenable to the idea of
compensation from the outset? Was it the initiative of the institution,
or those responsible for it, to offer compensation? Did the compensa-
tion and benefits offered, and the process for obtaining them,
demonstrate sensitivity to the key issues and needs of survivors? A
program that scores well on these and similar questions has a better
chance of promoting reconciliation than one which, though possibly
well-intentioned, puts the interests of the organisation over those of
the survivors.

f. Compensation, counselling and education

The particular content of redress programs is usually negotiated
between survivors and those responsible for an institution. They are
open-ended and can provide any form of benefits or compensation. The
only constraints on them are the creative and financial resources of
those funding the program and their moral and political will. Redress

programs clearly can meet survivors’ needs for financial compensation
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for pain and suffering and for other monetary benefits. But they are also
suited to providing for other needs of survivors. As a number of redress
programs have demonstrated, a variety of services may be offered: dif-
ferent types of therapy, various forms of counselling (financial,
educational), training (vocational, life skills), benefits transferable to
family members, medical and dental benefits (such as scar reduction
surgery), and support for survivor groups.

Almost all survivors share some of these needs. Others may relate
more directly to the needs of particular groups of survivors. For exam-
ple, former residents of Grandview wanted the costs of tattoo removal
to be covered. Aboriginal survivors may want counselling from
traditional Aboriginal healers, or instruction in an Aboriginal language.
Deaf survivors may want more therapists to be trained in American Sign
Language or Langue des signes québécoise, so that they can receive
counselling without the need for an interpreter. Redress programs
have the flexibility and scope necessary to respond to these needs,
subject only to financial constraints and the priorities or objectives of
the program.

g. Needs of families, communities and peoples

A redress program can be designed to address the needs of families, for
the same reasons and within the same constraints as set out above. This
can occur in two ways. The claims process may be broad enough to
permit claims by family members directly for specific harms they have
suffered. If these claims are validated, family members can receive
awards in their own right. Another approach is to allow survivors to
transfer certain of their own non-monetary benefits to members of their
family, if they so choose. Therapy, training and educational benefits are
those most likely to be transferred.

Where an affected community can be defined with some precision,
a redress program could offer services to the community as a whole. For
example, it could provide the funding for a community wellness
program, offering a variety of counselling services, and be accessible to
all members of the community, not just survivors. Such an approach
makes sense in a community where many people, across generations,
directly or indirectly, have suffered as a result of abuse in institutions
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for children. Examples of programs like this can be found in the list of
programs that received funding in 1999 from the Aboriginal Healing
Foundation, or in others undertaken following the uncovering of abuse
in an institution.

How well are redress programs able to address the needs of Aboriginal
peoples with respect to issues arising out of abuse at residential schools?
Again, nothing prohibits a program from being designed to address
needs on a collective rather than an individual scale. However, it is
difficult to assess and to address the needs of Aboriginal peoples in
their collective capacity. Acknowledgement and apologies can be given
collectively. A redress program may also involve a commitment to
record and analyse the residential school experience. But other needs
may be best met on a community-by-community basis.

Part of the difficulty is that redress programs are usually tied to
particular institutions, and therefore aim at rectifying the harms done
at those institutions. Only a program designed to redress the harms of
residential schools generally can hope to meet the needs of all
Aboriginal peoples. This is, in fact, the rationale underlying the creation
of the Aboriginal Healing Foundation. Rather than selecting the form
of redress itself, the federal government has left it up to an arm’s-length
Aboriginal organisation to decide what community programs to fund.

h. Prevention and public education

Redress programs are generally not well-publicised outside the com-
munity of former residents for whom they are designed. The validation
processes, unlike in criminal and civil trials, are not public events. The
individual awards themselves remain confidential, with only the ranges
being made public.

As an exercise in public education, redress programs may have only
a limited value. The fact that such a program is established sends a
message to the public. It means that the funding organisation has recog-
nised that harms were committed against innocent children and that
there is a duty to help them heal, even decades after the abuse occurred.

Redress programs to date have generally not dealt with prevention
explicitly. One could say that the mere fact of having a government or
other body make the public gesture of acknowledging the harm
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that was done in an institution for which it was responsible may
well lead to measures being taken to prevent a recurrence of such
events. Unlike Ombudsman investigations, children’s advocates
offices, public inquiries, and truth commissions, redress programs
usually do not have a research and recommendation component.
Recommendations on how to avoid a recurrence of abuse emerge, if
at all, from the efforts of those who are funded under a community-
based benefit included as part of a redress program.

4. Conclusion

The Commission views redress programs as only one of several options
available to survivors of institutional child abuse. They are not a
perfect solution. But given the wide diversity of circumstances
and needs of survivors, negotiated redress programs offer the best
opportunity to meet these needs while respecting the other goals
that any approach to providing redress must pay attention. This said,
the situation of different groups of survivors are simply too diverse to
be satisfied by any single template for redress programs.

One of the main attractions of redress programs, for all parties, is that
they are meant to be more expeditious, less costly (both for claimant
and for compensator) and less emotionally difficult for survivors
than established legal procedures. Because they can be designed and
administered on a case-by-case basis, they have the capacity to respond
to a greater range of needs and a wider category of victims than do the
civil and criminal justice processes.

To be successful, redress programs must be carefully planned to
respond to the particular needs of the survivors they are intended
to serve.3! Equally, they must be fiscally responsible and realistic,
particularly where they are funded through the public purse. With the
experiences of past redress programs as guides, institutions, govern-
ments and survivors should now be in a position to fashion responsive
and responsible redress programs that can be supported by all affected
parties and by the public.
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Recommendations 70\

A REDRESS PROGRAM should be designed with input from the group it is
intended to benefit.

Considerations:

The most credible form of input is negotiation directly with former

residents or their representatives.

The circumstances of negotiations should ensure, to the extent possible,
that the former residents are on an equal footing with those offering
redress. It may also involve funding a survivors’ group so that informa-
tion is disseminated to as many former residents as possible, and they are
aware of the progress of negotiations. This should involve ensuring that
this group has the means to hire the professional help they require,
if they choose, to assist in the negotiations. This may include lawyers,
interpreters or others such as survivors from other institutions who

former residents feel they need.

Disseminating this information would enable survivors to provide their

views to those negotiating on their behalf.

A REDRESS PROGRAM should offer compensation and benefits that respond
to the full range of survivors' needs.

Considerations:

In institutions where physical or sexual abuse was pervasive, residents
may have suffered psychological and emotional damage as a result, even
if they themselves were not victims of such abuse.

In institutions where the culture of the resident population was
consistently undermined (e.g. in certain residential schools for
Aboriginal children or certain schools for Deaf children), residents may
have suffered long-term harms as a result.

Deprivation of an adequate education should also be considered as a basis
for redress.
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70\ REDRESS PROGRAMS should offer a wider range of benefits than those avail-
able through the courts or administrative tribunals.

Considerations:

Survivors may require support in the form of services as much as they
require financial compensation.

The categories of benefits or services which may be offered through a
redress program should not be considered closed. Survivors should have
the opportunity of receiving those benefits which are best suited to their
needs.

Redress programs should be flexible about how they distribute benefits.
The program itself need not provide the benefits directly, but may
simply be willing to fund a variety of services in the community so long
as they are directly related to survivors’ needs.

FAMILY MEMBERS should be entitled to certain bhenefits of a redress

program.

Considerations:

Where a family member has suffered harm as a result of the abuse of a
relative in an institution, he or she should be entitled to receive reason-
able compensation or to participate in certain of the benefits offered to
survivors, in particular, therapy or counselling.

Survivors should also have the option of transferring benefits such as
education benefits to a family member.

BEST EFFORTS should be made to contact as many former residents as
possible to inform them of the redress program in a timely fashion, while
respecting their privacy.

Considerations:

Outreach efforts should protect the privacy of former residents by
avoiding direct approaches, for example, through the mail.
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General outreach (i.e. notices and advertisements) can target settings
where survivors are likely to see them, for example, wherever mental
health services are provided, Aboriginal friendship centres, community

groups, continuing education institutions.

Former residents serving time in prison should be given an equal oppor-
tunity to participate in redress programs — outreach to the prison
population should therefore be undertaken, and accommodation made
to enable prisoners to present their claims. The information provided
in outreach letters or advertisements should be in clear and accessible

language.

Verbal outreach (e.g. via radio or a toll-free 1-800 number) is as

important as written communication.

Outreach should commence well in advance of the program itself, to
allow former residents the time needed to consider their options and

to maximise the number of claimants who apply within the set period.

THE CLAIMS PERIOD should be designed to ensure that the maximum number
of claimants has an opportunity to apply.

Considerations:

A claims period should be set for a realistic duration, and should not be
terminated prematurely.

Termination of a claims period should only occur with reasonable notice.

A REDRESS PROGRAM must be based on a clear and credible validation
process.

Considerations:

The focus of the validation process should be on establishing what
harms were suffered at the institution, the effects of those harms, and the

appropriate level of compensation.

The standard of proof required should be commensurate with the
benefits offered.
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Those determining the validity of claims should be impartial decision
makers. Members of adjudication panels should have the appropriate
professional background, training or life experience to recognise the
harms of institutional child abuse. They should have experience with a
compensation process, rather than only a fault-finding process.

The onus should be on those organising the redress program to corrob-
orate, to the extent possible, the experiences recounted by those claiming
compensation. All possible sources of corroboration should be canvassed,
including institutional archives, school performance and attendance
records, contemporaneous medical, social service or police reports, and

the verdicts of criminal proceedings, if any.

THE ADMINISTRATION OF A REDRESS PROGRAM should have the confidence
of both funders and beneficiaries.

Considerations:

Where possible, those administering a program should be independent

of those funding it.

An attempt should be made to assure continuity in the administration
of the program, both for the sake of efficiency and to facilitate the
development of a relationship of trust with survivors.

Adjudication panels should have some members whose backgrounds

reflect the backgrounds of the claimants.

BEST PRACTICES IN REDRESS PROGRAMS should be assembled by an inde-
pendent body, such as a university department or research institute, for the

benefits of society as a whole, as well as survivors.

Considerations:

Programs to train survivors or their representatives in the negotiation of
redress programs should be established.

Those who negotiate on behalf of governments or churches should also
receive training or have knowledge about the circumstances and effects
of institutional child abuse.
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THERE SHOULD BE A PLACE (OR PLACES) where those who lived in institu- 70\
tions can record their experiences and where historical materials

concerning these institutions can be gathered.

Considerations:

The recording of experiences could be done in a variety of formats - tape-
recorded conversations, interviews, monologues, original artwork,
photographs, written remembrances, videotapes, efc. Contributions need
not be limited to experiences of abuse, but could include all recollections

of life in an institution.

Contributions could come from individuals, groups, and/or communi-

ties.

Procedures should be in place to ensure that no allegations or accusations
are made against named or identifiable individuals. Where such allega-
tions or accusations are made, they should be deleted or expunged.

In the Discussion Paper that preceded this report, the Law Commission referred
to the potential of approaches that it labelled “restorative programs”. See Law
Commission of Canada, Minister’s Reference on Institutional Child Abuse
(Discussion Paper) (Ottawa: Law Commission of Canada, December 1998) at
38-40. Available in hard copy from the Law Commission of Canada and online:
<http://www.lcc.gc.ca>. Upon further consideration, the Commission is of the
view that the term “redress program” more accurately describes the approach

to redress discussed in this section.

They may however be affected by the requirements of legislation. For example,
claimants who are on social assistance and receive a financial compensation
award may have their social assistance benefits reduced by a corresponding
amount, unless such awards are specifically excluded in the social assistance

legislation.

See, for example, Inquiries Act, R.S.C. 1985, c. I-4. As experience is gained with
redress programs in various situations, it may be opportune to contemplate
general framework legislation of this kind.

Note that no redress program was ever implemented in respect of the survivors
of the first, ground-breaking large case of child abuse in an institution — the

case of Mount Cashel. The Hughes Inquiry did recommend the establishment
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10

11

12
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14

of such a program, but the recommendations were not followed. See
Newfoundland, Report on the Royal Commission of Inquiry into the Response of the
Newfoundland Criminal Justice System to Complaints (St. John’s: Queen’s Printer,
1991) (Commissioner: The Hon. S.H.S. Hughes) at 33-4.

As was the case with Martin Kruze and his experiences at Maple Leaf Gardens.

Such as, New Brunswick, Report of the Commission of Inquiry Established by Order-
in-Council 92-1022 (New Brunswick: Attorney General, 17 February, 1995)
(Chair: The Hon. Richard L. Miller); Nova Scotia, Report of an Independent
Investigation in Respect of Incidents and Allegations of Sexual and Other Physical
Abuse at Five Nova Scotia Residential Institutions (Halifax: Ministry of Justice,
1995) (President: The Hon. Stuart G. Stratton); and T. Berger, Report of the Special
Counsel regarding claims Arising out of Sexual Abuse at Jericho Hill School (Victoria:
B.C. Ombudsman, 1995).

Ombudsman of British Columbia, Abuse of Deaf Students at Jericho Hill School:
Report No. 32 (Victoria: B.C. Ombudsman, 1993).

The Family Service Centre of Ottawa-Carleton is responsible for providing coun-
selling services under the Helpline Reconciliation Model Agreement, Between
Helpline, The Ottawa Brothers, The Toronto Brothers, The St. John’s Training
School of Boys, The Archdiocese of Toronto, The Archdiocese of Ottawa and
the Government of Ontario (unpublished, 1992) [hereinafter Helpline
Agreement]. The Centre reports having counselled 91 families or family
members (Communication from the Family Service Centre of Ottawa-Carleton
(25 June 1999)).

Berger, supra note 6.

The text of the “Pastoral Letter” of April 21, 1996 is contained in Appendix B to
Reconciliation: An Ongoing Process, RPIC Chairman’s Personal Report by D. Roche

(Ontario: Reconciliation Process Implementation Committee, 30 June 1996).

Grandview Settlement Agreement, The Grandview Survivors Support Group
and The Government of Ontario, 1994 [hereinafter Grandview Agreement] at
para. 4. 5. 0.

Ibid. at para. 2. 3. 0.

British Columbia, Jericho Individual Compensation Program: Terms of Reference

(Victoria: Ministry of the Attorney General, 15 November 1996) at 8 para 16.

M.L. Mussell, In The Spirit of Healing — Recorder’s Report Written for the Survivors,
a report prepared for the Reconciliation Implementation Committee —
Reconciliation Agreement between: The Primary Victims of Epoch and the Jesuit
Fathers of Upper Canada (place of publication unknown: October 1995).
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B.C. Hoffman, The Search for Healing, Reconciliation and the Promise of Prevention
— The Recorder’s Report Concerning Physical and Sexual Abuse at St. Joseph’s and
St. John’s Training Schools for Boys, a report prepared for the Reconciliation
Process Implementation Committee, Ontario (place of publication unknown:
Concorde Inc., 30 September 1995) [hereinafter Hoffinan].

Until Someone Listens: Recovery from Institutional Abuse, produced for the
Grandview Survivors Support Group (Toronto: Laura Sky and Skyworks
Charitable Foundation, 1999) 120 mins; L. Sky & V. Sparks, Until Someone Listens
(Work Book) (Toronto: Skyworks Charitable Foundation, 1999).

Jericho Walls of Silence (Vancouver: Glynis Whiting and Agnes Wilson - Jericho
Productions Inc., 1999). This independent production was first aired on CBC’s
Witness (18 February 1999). The documentary was not part of the B.C. govern-
ment’s redress program in respect of Jericho Hill, but is mentioned here as
another example of how the experiences of survivors may be preserved.

Examples of memorials are described above in Part I1.D.a. “Establishing a

historical record; remembrance”.

British Columbia, Jericho Individual Compensation Program: Terms of Reference
(Victoria: Ministry of the Attorney General, 15 November 1996) at 7.

Supra, note 11 at para. 4.2.6.

For example, some former employees of the Nova Scotia School for Boys who
said the allegations concerning them were false, took polygraph tests and
lobbied the Nova Scotia Government to have input into a review of the
Government’s compensation program. See “Letters clear some accused of abuse”
Canadian Press Wire Service (25 June 1998), online: QL (CPN) and “Jail employ-
ees call for investigation” Canadian Press Wire Service (20 September 1998),
online: QL (CPN). See also discussion under “Fairness” in the Assessment

Section, infra.

Occasionally the validation process is not even negotiated. In the Eighth Report
of the Provisional Liquidator of the affairs of the Christian Brothers of Ireland in
Canada, (May 31, 1991), the liquidator recommended the establishing of a
claims procedure in which the standard of proof would lie between a prima facie
case and a civil balance of probabilities (para. 25) and in which a psychologist
would review the Statutory Declarations of each claimant and conduct personal

interviews (para. 38).

British Columbia, Residential Historical Abuse Program (pamphlet) (Victoria:
Ministry of Health, revised October 1996).
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The Jericho Individual Compensation Program Compensation Panel is com-
posed of two lawyers and one therapist. See Law Commission of Canada, Redress
Programs Relating to Institutional Child Abuse in Canada by G. Shea (Ottawa: Law
Commission of Canada, 1999) at 11. Available in hard copy from the Law

Commission of Canada and online: <http://www.lcc.gc.ca>.

Awards made to Groups 1 and 2 under the St. John’s and St. Joseph'’s Helpline
Agreement were adjudicated by persons seconded from Ontario’s Criminal
Injuries Compensation Board. See Helpline Agreement, supra note 8 at para. 4.0
and Shea, ibid. at 37.

In New Brunswick this was done by lawyers of the provincial Department of

Justice. See Shea, supra note 24 at Section 5.

The deadline for applications was September 30,1998. Some former students
preserved their options by filing applications before the deadline was set to
expire but did not sign releases to renounce their right of action and to receive
compensation. Many others opted to receive compensation and renounce their
right of action, even though the certification of the class action had not yet been
determined. See L. Hill, “Enough is Enough - Report on a Facilitated Discussion
Group Involving the Deaf Community Responding to the Minister’s Reference
on Institutional Child Abuse” (March 1999). [unpublished research report
archived at Law Commission of Canada].

Their input need not be determinative — the party or parties offering compen-
sation have their own constraints to consider: financial, legal, perhaps even
political. After all, the broader the support for a redress program and the more

affordable it is, the more durable the program.
See supra note 21.

For example, the Helpline Agreement, supra note 8, allowed former students of St.
John’s and St. Joseph’s to state what they wanted their personal apology
to contain.

Sometimes it will even be necessary to undertake an extensive negotiation
process simply to set a framework within which individual redress programs
might then be negotiated. For an example see Guiding Principles for Working
Together to Build Restoration and Reconciliation (September 14, 1999), a document
resulting from a series of eight exploratory dialogues held between September
1998 and May 1999 among survivors of residential schools attended by
Aboriginal children, Aboriginal leaders and healers, counsel, and senior officials

within government and church organisations.
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L. Maintaining a Diversity of Approaches to
Providing Redress

The Law Commission believes that the values and principles set out in
the first section of this Part must be respected in the design and opera-
tion of processes for providing redress to survivors of institutional
child abuse. This applies to any new approaches that are created or any
existing processes that are chosen by survivors. Above all else,
approaches to redress are the instruments through which a society puts
into practice its ideals and aspirations.

The various sections of this Part have evaluated the strengths and
weaknesses of processes available for redressing the harms caused by
institutional child abuse. To guide its analysis, the Law Commission
developed eight criteria of assessment (as discussed in Section A: Criteria
of Assessment, Approaches to Redress, and Guiding Principles) — reflect-
ing its best judgement of the most relevant standards for determining
the appropriateness or adequacy of any given process. These criteria
address the substantive needs of survivors; procedural considerations
relating to fairness for all parties; the interests of families, communities
and peoples; and societal needs for reconciliation, education and
prevention.

None of the existing approaches evaluated by the Commission fully
met all of these standards. But every process had something positive to
offer in one or more respects. In view of these differing strengths, and
the diversity of the individual needs and preferences of survivors, the
Commission does not recommend the adoption of a single, obligatory
approach to redress. While new approaches should be found or created,
it is also important to maintain, strengthen, and support existing
recourses available to adult survivors of child abuse. This is why the
Commission has made several recommendations about how existing
legal processes might be improved so as to respond more effectively to
the needs of adult survivors of institutional child abuse, while still
preserving fundamental principles of procedural fairness for alleged
wrongdoers.
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But there are limits to how much procedural adjustment can be
undertaken with a view to making existing judicial and administrative
processes more responsive to the needs of survivors. Often an existing
process reveals its limitations not so much in its detail, but in its assump-
tions and its goals. No amount of tinkering can turn an adversarial
process into one that is driven by therapeutic considerations or the goal
of reconciliation. No amount of tinkering can turn an investigatory and
recommendatory process into one that provides enforceable remedies.
No amount of tinkering can turn a process intended to declare a wit-
ness and a loser into one that accommodates several competing
interests. And no amount of tinkering can turn a process meant simply
to resolve a conflict between individuals into one that focusses prima-
rily on building or rebuilding communities.

These realizations lie behind contemporary efforts to develop other
approaches to redress such as children’s advocates and commissions
and truth and reconciliation processes. The former seek to meet the
needs of children today; of the several needs identified by survivors,
they address only prevention and public education. The latter puts the
therapeutic needs of communities into the spot-light, even at the risk
of not meeting other, non-therapeutic needs of survivors and their fam-
ilies. Depending on the nature, extent, duration and location of the
abuse and the period of time when it took place, each can be an appro-
priate approach to redressing at least some of the harm suffered. But like
current judicial and administrative approaches, neither has the capac-
ity to meet a broad range of survivors’ needs.

Two approaches to redress do, however, have this potential:
community initiatives and redress programs. They reflect two comple-
mentary ways to nurture institutions that are grounded in, and reflect,
community involvement. Both stress diversity and pluralism.

The engine of the former is the local community. Community-gen-
erated initiatives are an essential component of social life in any liberal
democratic society. The Law Commission believes that governments
should not attempt to monopolise approaches to redress. Grassroots
programs that recognise and respond to the harms caused by institu-
tional child abuse should be encouraged, promoted and funded.
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Redress programs, by contrast, are official responses to survivors’
needs negotiated with groups and communities. They are the official
response that can be most effectively designed to meet the complete
range of goals that have been identified. Negotiating a series of focussed
redress programs should be a preferred approach. The Law Commission
believes that redress programs would be an effective complement to
existing legal approaches.

The Law Commission does not, however, favour adopting a single or
an exclusive official approach. It supports various efforts to better
accommodate the needs of survivors within traditional legal processes.
But it also supports community initiatives and redress programs
that move beyond traditional responses. In particular, it believes that
establishing comprehensive and credible redress programs is the best
investment of time and energy for those who seek to respond to the
individual and collective needs of survivors and their communities.
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Part Il - Commitments

A. Prevention

The Commission’s assessment of various possible responses to institu-
tional child abuse has revealed that, with the exception of children’s
advocates and commissions and (if designed with this goal in
mind) community initiatives and redress programs, they have a limited
capacity to satisfy survivors’ and society’s needs for ongoing prevention.
Processes to redress a harm are by nature reactive; they respond
to wrongs that have already been committed. Effective prevention
strategies must be proactive as well as reactive; they must be able to
produce systemic changes.

The Commission recognises both the importance that survivors
attach to prevention and the high social costs engendered by
inadequate safeguards against institutional child abuse. It believes that
the abuse of children in out-of-home care settings continues to this
day. As a result, it interprets the Minister’s letter as having invited it
to also examine the information and knowledge, social values,
objectives, strategies and measures that underpin frameworks to
prevent child abuse.

Two questions structure the Commission’s inquiry. First, do
Canadians have enough information and knowledge about the
abuse of children and youth in today’s institutions to enable them to
develop suitable prevention mechanisms? Second, how can the exist-
ing frameworks and strategies designed to protect children and youth
from abuse be improved in order to provide better protection against
all of the types of abuse that can arise in out-of-home care settings?
While the following discussion begins by assessing the existing
information base, the Commission acknowledges, indeed insists, that
stopping child abuse is not so much a question of knowledge as it is a

question of will.
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1. The Information Base

As Canadians became more aware of child abuse in the 1960s and ‘70s,
both the public and policy-makers began to ask: “Is this new? Is it
getting worse? Or is it just that we are finally recognising it?”! Similarly,
in the 1980s and ‘90s, as more and more adults came forward with
stories of abuse they had suffered years or decades ago in institutions,
the public and policy-makers also began to wonder: Is this type of abuse
still happening today? Is the abuse different than in the past? Is it more,
or less widespread? Asking these questions, in a manner directed to
understanding the scope and scale of abuse, is an important part of the
process of deciding how to deal with or prevent it. Unfortunately,
Canadians do not have a very complete picture of who the children
living in today’s institutions are, much less the nature and kinds of
actual and potential abuse that they face.

Children and youth placed in out-of-home care today live mainly
in foster and group homes. Others reside in young offender facilities,
facilities for children with disabilities, mental health centres, private
boarding schools, orphanages and hospitals.? In Ontario, it was recently
estimated that 16,000 children and youth are in some form of out-of-
home care at any one time.3 No one knows all the types of out-of-home
placements for Canadian children, or how many children reside in
them.*

Furthermore, there is no Canada-wide bank of information that
provides data on the abuse of children and youth in out-of-home care
settings. There is also no networking system between provincial infor-
mation banks in place. Each province and territory determines how to
collect its data on child abuse and neglect. Because these data are
extracted from systems developed to meet the particular priorities and
needs of each jurisdiction, they are not generally comparable.>

Since the criminal law enforcement system is invoked only in
serious cases of physical and sexual abuse, it is mainly the provincial
and territorial child welfare systems that monitor and intervene in cases
of child abuse and neglect. These child welfare systems were originally
designed to protect children and youth from abuse in the home and to

remove them from their homes, if necessary, to ensure their safety.

LAW COMMISSION OF CANADA



Although child protection laws have been extended over the years, their
primary focus remains on abuse arising in the home and family envi-
ronment, not institutional settings.® In a few jurisdictions, provincial
child protection laws only encompass cases of neglect and abuse by
parents or guardians.’

The focus of provincial and territorial child welfare systems reflects
society’s understanding of child abuse. The physical abuse of children
was recognised as a social problem in the 1960s. Measures to provide
greater protection to children against physical abuse, for example
through the introduction of mandatory reporting laws in the mid- to
late-'60s, were followed in the 1970s and ‘80s by the growing recogni-
tion of child sexual abuse as another harm facing children and youth.8

Awareness of child abuse was partly a by-product of the efforts of
feminists to obtain recognition of abuse as stemming from the vulner-
ability and lack of power of dependent women and children. Child
abuse came to be seen as part of a category of pathologies referred to as
“family violence” or “domestic violence”.’

Because child abuse entered public consciousness as a problem that
exists in families, efforts to understand and deal with it have centred on
the family environment. This manner of framing the problem has had
a negative impact on the empirical data being collected about child
abuse in institutions. This information is often peripheral to, or just a
by-product of, information being gathered about domestic abuse.®

Statistics Canada’s annual statistical profile of family violence in
Canada illustrates this effect. Since 1998, as part of the federal govern-
ment’s family violence initiative, the Canadian Centre for Justice
Statistics has produced an annual report that contains data, based on
child welfare and police reports, on incidents of physical and sexual
assaults on children. The data include figures for assaults by “non-
family” as well as “family” members, but disclose no information about
institutional child abuse. They do not reveal whether any of the assaults
occurred in institutional care settings.!! Instances of institutional abuse
might be embedded in the data of the family violence profile, but they
are not clearly indicated and, therefore, remain invisible.

The same situation holds true for the resources that are available
through Health Canada’s National Clearing House on Family Violence.
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On its website,'? the Clearing House provides much useful information
about child abuse within the family, but offers little data on the abuse
of children in other settings. Ironically, one document in the Clearing
House’s collection is critical of the lack of this type of empirical data:
Many thousands of children are sexually abused each year within family
settings (intra-familial abuse). The British Columbia study suggests that
annually across Canada there are thousands of children who are sexually
abused outside family settings (extra-familial abuse) and within the con-
text of multiple victim child sexual abuse occurrences discussed in this
report. The British Columbia findings underscore the need to document
Canadian experiences with these abuses and the prevalence and annual
incidence of all forms of child sexual abuse. This critical data would
provide the empirical foundation needed to understand the scope of the
problem, to enlist the resources necessary to aid communities across
Canada in responding effectively to such abuses, and to implement

comprehensive strategies to prevent future abuse.!3

In 1990, Rix Rogers, at that time a special adviser to the Minister of
National Health and Welfare, highlighted the need to have an infor-
mation centre that contains data on all aspects of child abuse. He drew
attention to certain populations of children, including those with dis-
abilities and those living in institutions, because they are even more
vulnerable than the rest,’* and recommended the establishment of a
national resource centre on child abuse.’® The federal government
responded with a commitment to “strengthen” the services provided
by the National Clearing House on Family Violence.!¢

The Law Commission believes that a child-centred approach to
gathering information and conducting research related to child abuse
and neglect would eliminate the tendency to focus almost exclusively
on family settings. It is important to examine and to understand
what is happening to children and youth, rather than just where it is
happening. In addition, the Commission believes that a comprehensive
and long-term picture of child abuse needs to be created in order to
better inform both policy-makers and the public.

It has become more and more important to be able to look at child abuse

and neglect across jurisdictions and over time to try to understand what
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demands are made on our response systems, how well these demands are
met and what impact our efforts are having.!”

Tabulating figures on child abuse for the entire country requires
significant collaboration and cooperation. The same holds true for the
sharing and building of an information base. The Commission sees
the Canadian Incidence Study of Reported Child Abuse and Neglect as
a commendable model for this type of initiative. Academic researchers
from across Canada are working on the study, in collaboration with
child welfare agencies in every province and territory, including
Aboriginal child welfare agencies. The study addresses four principal
types of abuse: physical, sexual, and emotional abuse, as well as neglect.
Among other things, its goals are to provide countrywide estimates of
the incidence of child abuse and neglect, to improve our understand-
ing of the forms and severity of the abuse, and to collect information
that will help to develop programs and policies for at-risk children
and youth.®

All governments must play a leadership role in the prevention of
child abuse by sharing data and building a more child-centred, as
opposed to family-centred, knowledge base. Today, much of the
research available on the subject of institutional child abuse comes
from foreign sources. This research suggests a number of conclusions
about the scope and effect of child abuse outside the family setting.'
The findings include the following:

e The main kinds of abuse arising in institutional settings are
emotional and psychological abuse, sexual abuse, physical abuse,
neglect (or the failure to meet the basic needs of children), and
systems abuse (or the abuse that occurs when the institution itself
or the overarching child care systems within which it operates do
not function in a child-centred way that respects the dignity,

rights and developmental needs of the children).2°

e The abuse and maltreatment of children in out-of-home care
cannot be viewed simply as the acts of aberrant individuals who
work with children. Rather it must also be understood as resulting
from a number of interrelated program and system factors.?!

Part III - Commitments

2

70\

351



352

¢ Young people who have been abused while in care have in
common a lack of power or influence, limited knowledge of how
the organisation works, little awareness of their rights and how to
assert them, and uncertainty about or a reluctance to make
complaints regarding those on whom they depend for the basic
elements of living.?

Children who live in institutions or other out-of-home settings are not
arandom sample of the general child population. They tend to be in such
care either due to prior abuse or neglect at home or because they have
certain emotional, behavioural, cognitive or physical difficulties. They all
have complex needs and, at the same time, they are the types of children
that society seems to devalue the most and care about the least.??

These observations suggest that prevention requires addressing a
wide range of actions perpetrated by individuals and systems, as well as
dealing with issues of education and empowerment, and responding
appropriately to children with complex needs. The next section
canvasses some of the frameworks and strategies for preventing
institutional child abuse.

2. Frameworks and Strategies for Preventing Institutional
Child Abuse

Frameworks and strategies for preventing institutional child abuse are
either proactive or reactive; both are necessary. Proactive responses
consist of a range of measures that aim to prevent, or reduce the
risks of abuse. For example, parents and educators may teach children
about “good touching” and “bad touching”, institutions may carefully
screen potential employees, and legislatures may enact laws obliging
everyone to report any suspicions of abuse or neglect involving an
institutionalised child.

Reactive strategies recognise that appropriate mechanisms must
be put in place to deal with abuse when it does arise. For example,
independent bodies with power to inquire into any suspicions
expressed about abusive practices can be established. These bodies can
collaborate with others who share a responsibility for the well-being of
children and youth in care.
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To establish effective approaches for handling institutional child
abuse, however, it is necessary to lay a foundation of clearly stated
values and principles that affirm and support children’s rights and
developmental needs.?* This suggests that frameworks and strategies for
preventing institutional child abuse must have two components: a suit-
able foundation of values and principles to support these frameworks,

and a comprehensive network of proactive measures.

a. Values and principles

The programs, policies and practices of institutions that care for
children are shaped by certain values and principles, whether formally
stated in writing or informally communicated by the attitudes and
actions of those in control. If they do not reflect the belief that the needs
and rights of children are paramount, the best interests of children and
youth will always be sacrificed in the interest of others in the system
who have more power and influence. For example, in an institution
where the administration puts the well-being of children first, a report
of suspected child abuse will be acted upon swiftly. Conversely, in the
institution where child-centred policies and practices are weak, the
administration might decide to put its good reputation or its desire to
avoid a public scandal ahead of the well-being of its young charges.

Values and principles must serve as the foundation for effective pre-
vention strategies that affirm the rights and respect the developmental
needs and well-being of the children in institutional settings.?> The
United Nations Convention on the Rights of the Child is a powerful affir-
mation of this perspective.? Canada ratified the Convention in 1991,
and federal, provincial and territorial governments share responsibility
for its implementation.?” Articles 3, 6,19, 25 and 27 are particularly
significant for children in care. They declare:

Article 3
1. In all actions concerning children, whether undertaken by public or
private social welfare institutions, courts of law, administrative author-

ities or legislative bodies, the best interests of the child shall be a

primary consideration.
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2. States Parties undertake to ensure the child such protection and care
as is necessary for his or her well-being, ... and, to this end, shall take

all appropriate legislative and administrative measures.

3. States Parties shall ensure that the institutions, services and facilities
responsible for the care or protection of children shall conform with
the standards established by competent authorities, particularly in the
areas of safety, health, in the number and suitability of their staff, as
well as competent supervision.

Article 6
1. States Parties recognise that every child has the inherent right to life.

2. States Parties shall ensure to the maximum extent possible the survival
and development of the child.

Article 19

1. States Parties shall take all appropriate legislative, administrative,
social and educational measures to protect the child from all forms
of physical or mental violence, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, including sexual abuse,
while in the care of parent(s), legal guardian(s) or any other person
who has the care of the child.

2. Such protective measures should, as appropriate, include effective
procedures for the establishment of social programmes to provide
necessary support for the child and for those who have the care of the
child, as well as for other forms of prevention and for identification,
reporting, referral, investigation, treatment and follow-up of instances
of child maltreatment described heretofore, and, as appropriate, for

judicial involvement.
Article 25

1. States Parties recognise the right of a child who has been placed by the
competent authorities for the purposes of care, protection or treatment
of his or her physical or mental health, to a periodic review of the
treatment provided to the child and all other circumstances relevant
to his or her placement.
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Article 27
1. States Parties recognise the right of every child to a standard of living

adequate for the child’s physical, mental, spiritual, moral and social

development.?®

One way in which governments can honour the values and
principles set out in the Convention is to ensure that their laws,
programs, policies and actions comply with it. Recent reforms made
by the Province of British Columbia to its child welfare system in the
wake of the Gove Inquiry are examples of fundamental systemic
changes that are consistent with the principles and values espoused
by the Convention.

In 1994, following the suffocation of five-year-old Matthew
Vaudreuil by his mother, Judge Thomas Gove headed an inquiry into
child protection in British Columbia.?® Matthew was well-known to
the child welfare system. During his life, people concerned about his
safety and well-being had made at least 60 calls on his behalf. Judge
Gove concluded that: “British Columbia’s entire child welfare system
must be reformed if the province is to institute more responsive child
protection”,** and called for a system of co-ordinated, multi-disciplinary
services, which would be child-centred and would give children a
stronger voice.3! The British Columbia government responded by
establishing a new ministry dedicated entirely to children (the Ministry
for Children and Families). It also appointed an independent commis-
sion (the Children’s Commission) to promote greater openness
and accountability in the delivery of services to children in care.?? An
important function of the new Children’s Commission is to review and
resolve complaints made by children, or people representing them,
about breaches of their rights in care.33

Other examples of child- or youth-centred reforms to service deliv-
ery systems can be found in initiatives as diverse as the Canadian
Hockey League’s Players First policy;** in the guiding principles of
Choices for Youth,? the organisation that took over the care of youth
from Mount Cashel; and in the Meadow Lake Tribal Council’s child care
training program.3¢ In each case, respect for children and youth and a
focus on their well-being are paramount values.
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If governments, organisations and communities that deliver services
to children and youth put young people’s interests first, a climate will
be created that is conducive to their healthy development, and inhos-
pitable to abuse and neglect.3” Once a child-centred approach is fully
embraced, more resources can be channelled into meeting children’s
developmental needs, since less money will be required to repair the
damage inflicted by abuse.3®

b.  Proactive responses

Obviously, values and principles are the foundation upon which to
build effective child prevention strategies. But they are only the begin-
ning. Concrete measures, such as public education programs, employee
training and operational audit programs need to be developed as well,
to complete the protective scheme. This section presents a framework
that embraces a range of “best practices” or “promising practices” that
could be implemented to make children safer in out-of-home care.®
This framework is not exhaustive. Moreover, it does not prescribe
how to go about implementing the strategies listed. This framework is,
in short, just a first step towards developing and maintaining accessible
inventories of proactive prevention practices that have been created,
evaluated and shown to reduce the risks exposing children and youth

to abuse in out-of-home care. It comprises twelve elements:
i. Building Public Awareness
ii. Educating Children and Youth About Sex and Personal Safety
iii. Educating Everyone About Children’s Rights
iv.  Opening Up Institutions
v. Adopting Preventive Practices in Recruitment
vi. Ensuring Appropriate Training and Professional Development
vii. Establishing Clear and Formal Rules of Operation
viii. Actively Supervising People Who Work with Children

ix. Conducting Safety and Quality of Care Audits
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x. Establishing Reporting and Investigation Protocols

xi. Creating an Independent Process to Resolve Children’s
Complaints

xii. Providing Adequate Institutional Resources

i Building public awareness

Canadians are familiar with many stories of children who survived
institutional child abuse, such as the boys of Newfoundland’s Mount
Cashel, the girls at Grandview, and Aboriginal children who attended
residential schools. They also know that many infamous institutions
have been closed. This might lead many to believe that institutional
child abuse is largely a problem of the past. Because they lack informa-
tion about, and a clear understanding of, the enduring and potentially
cyclical effects of past abuse, Canadians are often unaware of the nature
and scope of child abuse and maltreatment in today’s institutions.

While media coverage of historical child abuse often presents the
many sides of a story, including the devastating impact of the abuse on
survivors, news reports seldom focus on prevention. An awareness of
child abuse needs to be raised, in much the same way that it has been
for the issues of domestic violence and drunk driving. Improving pub-
lic awareness and education is everyone’s responsibility, from
journalists and broadcasters, to governments, private corporations and
non-profit organisations.*® Even individual citizens can find ways to
participate in this public awareness and education process.*!

ii.  Educating children and youth about sex and personal safety
All children and youth, but especially those who are at greater risk
because they are in out-of-home care,*> must be taught what is an
appropriate inter-personal interaction, and what is not.** The informa-
tion they are given must be age and ability appropriate.** The purpose
of teaching children about sex and safety is not to have them assume
the responsibility for their own protection. It is, rather, to give them the
confidence that comes with knowing the difference between right and

wrong.*s
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iii.  Educating everyone about children’s rights

Canada is committed to implementing the Convention on the Rights
of the Child, and to enacting laws that set out the rights of children, in
general, and of those in care, in particular. This is, however, only a first
step. Young people are not well informed about their rights or how to
ensure that these rights are not violated.*¢ Furthermore, children, youth
and adults alike need to learn about the rights of young people in care,
why these rights are important, and how to assert them.

iv.  Opening up institutions

All children and youth in out-of-home care are removed from their
families and familiar environments. Sometimes they are physically
isolated, depending on how far away from their home communities
they are taken. In all cases they are emotionally isolated, because they
lose the constant, direct contact they have had with family members
and friends. Institutions and other facilities must make concerted efforts
to minimise the isolation of their residents from positive family influ-
ences. Children in out-of-home care who reside at some distance from
their home communities must be given the opportunity to maintain
strong bonds with their families and communities; otherwise, they will
quickly become outsiders.

Total institutions and other private facilities must also take steps to
minimise their own isolation from society. They must become less
“total” by welcoming interaction with, and the involvement of,
community members. For example, they can encourage local
volunteers to participate in the activities of the institutions. Structurally,
it is important that all institutions:

operate on the notion of the ‘inverted triangle’. The most important peo-

ple are the children and the least important is the director. Such

organisations are open, and supportive of employees and children,

...[not] closed hierarchical organisations where staff are disempowered,

uninformed, and unsupported by management.*’

v.  Adopting preventive practices in recruitment
Before any organisation that provides services to children hires a
staff member or enlists a volunteer, that person’s qualifications and
character must be carefully scrutinised. Preventive recruiting practices
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include, for example, thoroughly checking employment and character
references by means of an established, comprehensive list of probing
inquiries, performing criminal record checks and consulting child abuse
registers. Although verifying the credentials of new employees and
volunteers is important, careful screening is only one of a variety of
risk management practices that organisations should adopt.*® An
individual’s clean record is not an ironclad guarantee for the future.

vi.  Ensuring appropriate training and professional development
Everyone who works with children, including volunteers, must be
trained to recognise the signs of every type of abuse (not only physical
and sexual) and neglect that can occur in care.** All workers need to
participate in training programs to instruct them on what to do if they
suspect that a child in care is being abused, neglected or otherwise
maltreated.>® “The rights of children and young people in treatment

must be acknowledged and articulated in all training approaches.”s!

vii.  Establishing clear and formal rules of operation
All agencies that provide out-of-home care for children need to ensure
that their operations are guided by clear, written information about
the organisation’s goals and operations. This information may include
mission statements, codes of conduct, policies, procedures and other
operating guidelines, all of which help to clarify the standard of care
expected in the facility.>?

viii.  Actively supervising people who work with children

Proactive, supportive and steady supervision helps prevent child
abuse.>? In addition, managers and administrators need to monitor the
general work environment for signs of poor working conditions such as
high levels of stress, staff burn-out, low morale, and under-resourced
services.>* Poor working conditions affect the quality of care being
provided and put the children in care at higher risk of physical and
emotional maltreatment or abuse from staff.

ix.  Conducting safety and quality of care audits
Periodic audits must be conducted to evaluate the quality of care that
children receive in residential settings. A quality assurance and safety
audit can examine whether the physical set-up and operational

practices of the residence present risks to the children. The process
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Three months ago, | drove up to St. John’s and watched the lads
coming and going for several hours. You could see by their faces that
it's not the same today as when we were there. These kids are happy,
they’re friendly, they’re what kids should look like. So changes are

being made since our time.

Quoted in The Vision to Reconcile: Process Report on the Helpline Reconciliation
Model Agreement by Doug Roche and Ben Hoffman, , at p. 21
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should engage and involve both residents and members of staff in the
information-gathering and evaluation process. Auditors must be
independent from the institution being examined.>

x.  Establishing reporting and investigation protocols
All institutions and service-providers that offer care to children and
youth outside the home must have protocols in place to govern their
responses to disclosures or suspicions of abuse. Protocols are written
guidelines on the reporting and investigation of abuse, neglect or
maltreatment.” Because they are living documents, they need to be
constantly reviewed and improved.®®

xi.  Creating an independent process to resolve children’s complaints
When children and youth in out-of-home care have concerns or
complaints about the quality of the care that they receive, they should
have access to both formal and informal, internal and external
complaint resolution processes.>® For serious complaints, such as
allegations of sexual abuse, physical injury or emotional trauma,
they must have recourse to an independent complaint response
and resolution system such as the children’s advocates and children’s
comimissions.

xii.  Providing adequate institutional resources
A residential care facility that does not have sufficient financial or
human resources to operate effectively cannot create a safe and positive
living and learning environment for its young people.
By starving group care and other social welfare programs of the resources
they need to operate effectively, our society not only prevents them from
meeting their objectives, but also sets up their clients for abuse at the
hands of direct care workers who are too stretched and frustrated to

respond effectively.*®

* k% k k%

Institutions that adopt a framework of proactive prevention strategies
such as those just outlined should be better able to recognise, control
and manage the risks of abuse facing children and youth
living in out-of-home care settings. Risk management is now a legal
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obligation for every organisation engaged in the care of children. As

the Supreme Court of Canada recently noted:
If the scourge of sexual predation is to be stamped out, or at least
controlled, there must be powerful motivation acting upon those who
control institutions engaged in the care, protection and nurturing of
children. That motivation will not in my view be sufficiently supplied by
the likelihood of liability in negligence.... Beyond the narrow band of
employer conduct that attracts direct liability in negligence lies a vast
area where imaginative and efficient administration and supervision can
reduce therisk .... Holding the employer vicariously liable for the wrongs
of its employee may encourage the employer to take such steps, and
hence, reduce the risk of future harm.6!

The obligation to institute appropriate safeguards should not, how-
ever, be viewed as simply an attempt to protect organisations from the
threat of liability for the wrongful acts of employees. Rather, it stems
from a duty to provide care that is animated by concern for the best
interests and developmental well-being of young people. Institutions
must, of course, respect the legal rights of children. But they must do
more. They must respect all the interests and needs of children in their
care. Therefore, in developing frameworks and protocols to recognise,
control, reduce and manage risk, and to minimise lawsuits, it is impor-
tant to stay abreast of all developments in the field of prevention.

Finally, the obligation of institutions to adopt preventative strategies
does not lead to the conclusion that only they have such a duty.
Prevention and risk reduction will be most successful when society at
large conscientiously embraces this role and its responsibilities.

c.  Reactive responses

No matter how child-centred and proficient society becomes at risk
management, and regardless of how solid the design of its proactive pre-
vention strategies and frameworks, abuse will still occur in institutional
settings. For this reason, well-coordinated and effective reactive meas-
ures — the steps that are taken to contain the abuse after it happens —
must also be put into place. These measures include imposing statutory
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duties on persons to report cases of abuse, conducting independent
investigations, counselling primary and secondary victims, counselling
violent or abusive caregivers, treating sexual offenders, and so on.

In institutional settings, effective reporting and investigation
systems are critical to ensuring appropriate and timely responses. To
date, most child abuse reporting and investigation practices have been
designed to address domestic abuse. It is important to recognise the
special problems associated with the reporting and investigation of
abuse in institutions, and to adjust these practices so they are well-suited
to institutional settings.

i. Reporting suspicions or disclosures

Despite the existence of laws that require professionals and other per-
sons to report cases of known or suspected abuse, not all child abuse is,
in fact, reported. The true extent of this “under-reporting” is unknown.
A 1990 survey in Ontario observed that estimates of child physical and
sexual abuse and neglect derived from reports to child protection
agencies do not accurately portray the extent of child maltreatment in
the community.®? “[I]t has been estimated that as many as 90% of cases
are not reported to child welfare agencies.”%3

There are a number of reasons for this low reporting rate. Most juris-
dictions do not explicitly impose a duty to report upon all employees
of an institution. Quebec is an exception. Its Youth Protection Act imposes
upon “any employee of an institution” the obligation to report when
“the security or development of a child may be in danger”.* Where the
obligation to report institutional abuse is not clearly stated, employees
could be unsure about their duty to report, and be reluctant to do so for
fear of the consequences.®

One might reasonably conclude that legislative amendments are
needed to create or clarify this duty. However, domestic child abuse is
significantly under-reported even where the duty to report these cases
is clear and well known.% Therefore, greater legislative certainty in
mandatory reporting provisions alone is unlikely to have much impact.
To get to the root of under-reporting, all of the reasons for not report-
ing abuse in institutional settings need to be identified and weighed.®”
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Fears about the adverse consequences of reporting institutional abuse
can create a powerful barrier.%® Professionals who are required by law to
report child abuse, such as physicians and teachers, have expressed
worry that reporting may damage the relationship and trust built up
between them and the child, especially if the child is not ready to dis-
close.® In addition, children or their family members may not disclose
institutional abuse out of fear that they will be harassed by certain
staff members or deprived of needed services.”® As well, persons required
by legislation to report abuse will face a dilemma when it comes to
deciding whether they should report a serious situation that is located
in a powerful institution. They may be aware of the problems that
previous whistleblowers have encountered’! and the low level of
protection to which they will be entitled by law.”> They may also be
conscious of the unequal power between themselves and the institution
they would be exposing.”?

The reporting process itself can be another deterrent to disclosure.
Legislation usually requires that incidents be reported to the child
protection authority that placed the child in the institutional setting
where the alleged abuse occurred. Unless an alternate reporting avenue
is available, such as to an independent child advocate, victims will be
disinclined to report.

Many children indicated that if their rights were violated by a residen-

tial care facility, they would be reluctant to raise concerns with the same

worker who arranged for the placement.... The nature of any child
welfare system is such that an external means to ensure accountability
will always be necessary.”+

An Ohio test of alternative reporting processes found that the willing-
ness to report increased where there was an outside, independent
advocate mandated to receive reports.”

Uncertainties, and especially misconceptions, about what consti-
tutes abuse and neglect in institutional settings are a further obstacle to
reporting. The very professionals who are mandated by legislation to
report abuse are often ill prepared to recognise it, especially in “grey
zone” cases such as emotional neglect. One report notes that
“Physicians lack knowledge of and training in forms of abuse that

do not have clearly identifiable physical indicators ....””¢ Another
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concludes that teachers often do not know what signs to look for and
feel they have not been sufficiently trained to detect sexual, physical,
or emotional abuse.”” One expert has even observed that many front-
line workers seem to be poorly informed:
When talking to residential workers about child abuse it is often stag-
gering to see how little they understand about the nature of abuse and

the many and varied forms which abuse can take.”®

Children and youth who experience institutional abuse may
not disclose it, even indirectly, because of the number of physical or
psychological barriers they may encounter. Children with disabilities,
for example, may believe that only severe physical harm constitutes
abuse.”” They may have been conditioned to discount the non-physical
forms of abuse:

Interviewers for the research considered it probable that some people

with disabilities may have become so accustomed to forms of violence

most other citizens would consider serious that they see only the most
egregious acts against them as worthy of special attention and possible
disclosure.... As a result they may be more likely to talk about the sexual

assault and less likely to talk about the other forms of violence.®°

Again, children in institutions may be physically isolated from persons
to whom they would be able to disclose, or they may lack the means,
because of their special communications needs, to talk with them:
Lack of physical contact with persons who can receive complaints is
an obstacle to disclosure encountered particularly by individuals
with mobility impairments.... Lack of access to technical devices [and
interpreters] that can serve as a bridge between survivors and others in
a position to help was identified as a further problem that can hamper

disclosure.8!

Finally, limitations inherent in child protection laws may also
undermine the reporting of institutional child abuse. Laws that were
primarily designed to protect children who are physically or sexually
abused by their parents, have been adapted and extended to institu-
tional settings. Their framework and definitions are not always
well-suited to protecting children from the kinds of maltreatment to
which they may be exposed in institutions, such as inappropriate
lock-up or medication practices, or other systems abuses.
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Legislation needs to recognise the difference between familial, foster and
institutional abuse. Without this recognition, ... States must ‘stretch’
their intrafamilial-oriented statutes to incorporate institutional abuse.
Such legislative omission can have far-reaching effects, for example
conducting investigations of institutional abuse within the less-

appropriate intrafamilial or foster care framework.??

The above list of reasons for failing to report or disclose institutional
child abuse demonstrates that under-reporting cannot be overcome
simply by legislative action. Social action, such as education and train-
ing, is also required. More importantly, the length of this list suggests a
pressing need to fully review and assess the concept and practices of
mandatory reporting. Is reporting the most effective strategy for
responding to abuse? If so, is mandatory reporting the best way to
achieve this goal? What additional strategies can be put in place to
achieve the reporting objectives that the system is not currently meet-
ing? The Roeher Institute observes:

Depending on the legal framework, mandatory reporting can trigger a

chain of investigations and other events that survivors may perceive as

invasive and against their own best interests and preferences. Although
mandatory reporting may have merit, it is not clear that mandatory inter-
vention by police, social workers and departmental ministers is an
unqualified benefit. Instead, interventions should be guided by the
survivor’s express wishes. Survivors should have the option of pursuing
administrative rather than judicial processes to address violent or

abusive incidents, if they wish.83

ii.  Investigating suspicions or disclosures
The investigation of institutional child abuse, like the reporting of it,
often raises complex issues. Complications can arise from factors such
as: the number of children in the out-of-home setting who may have
been affected; the possible behavioural problems and developmental
limitations of the residents; the number of parties responsible for these
children (including various government agencies and parents); and the
fact that one or more staff members may be placed under investigation.
Several human dimensions can arise, especially in institutional
settings, which can further compound the complexity of the issues. For
example, some victims of institutional abuse may also have suffered

LAW COMMISSION OF CANADA



from abuse in their homes; others may have disabilities and special
needs that make communication difficult; parents who have entrusted
their children to institutional care may suffer vicarious trauma or dis-
tress when they learn their children have been abused in care; and staff
may react negatively to investigations undertaken in their workplaces.5
The objectives of most investigations of institutional child abuse
incidents are usually broad. One goal is to protect the child from
further harm, assess the impact of the incident on the child, and
ensure his or her therapeutic and medical needs are met. Typically,
investigations also seek to determine whether standards of care,
policies, procedures, regulations or other administrative safeguards
have been violated, in order to help determine necessary corrective
actions.®®> Some argue that special knowledge and skills are needed to
investigate abuse in institutional settings:
The skills necessary for the successful completion of an investigation,
assessment and corrective action are beyond the scope of child
protective services personnel with experience in familial maltreatment.
Workers report little knowledge of proper and approved restraint tech-
niques, crisis de-escalation in institutional settings, and psychological,
medical, and pharmacological treatment of psychological or psychiatric
disorders.... The decision-making process in maltreatment in out-of-
home care is further complicated because it rests on three questions that
are not appropriate to familial abuse: (1) Did the reported incident occur
independent of mitigating circumstances, intent or severity? (2) Are the
child care worker, supervisor, and the administrator culpable and in
what manner? (3) Is the problem administratively redressable? Within
this framework for decision-making the need for specialized units or
personnel to perform independent investigations and to make and

monitor corrective recommendations is obvious.8¢

A fundamental concern is how to ensure the impartiality and inde-
pendence of investigations of institutional child abuse. If the alleged
abuse entails criminal conduct, the police will become involved in the
investigation. In many cases however, the same child welfare authority
that is responsible for having placed the child at risk will carry out
the investigation. This raises the possibility of a conflict of interest. The
conclusions of the Forde Inquiry on this issue are apt:
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The independence of the investigation is crucial. When an institution
has failed to protect a child to the extent that abuse may have occurred,
that institution should not be relied upon to investigate the incident.
Indeed, even the supervising authority or department is not well placed
to investigate abuse because of their role in child placement, monitoring
and supervision. To ensure that investigations are rigorous and objective,
the response must be ‘as structurally and functionally independent as
political and economic constraints will allow.’8”

In the six provinces where children’s advocate offices exist there is
such an independent, external mechanism in place to receive and inves-
tigate allegations of institutional abuse. These offices operate at arm’s
length to the service delivery systems they investigate. However, unless
they also have the authority to report their findings and recommenda-
tions directly and publicly to the legislature, they may not be perceived
as truly independent, and their credibility may be compromised.

Problems that may arise in investigating allegations of institutional
child abuse can largely be remedied by coordinating both legislative
and non-legislative responses. Providing more targeted training about
the conduct of investigations of institutional abuse, establishing
interdisciplinary and arm’s length investigation teams, and ensuring
that the requisite investigation and reporting powers are supported by
legislation are some steps towards improving investigation processes.
When reports of abuse in institutional settings are not substantiated
because aspects of the investigation system are inefficient or ineffective,
young people are re-victimised. For them, this weakness in the investi-
gation process compounds the original abuse. The child’s trust in “the
system” is destroyed because, first, it let the abuse happen and then,
even when the abuse was reported, it could not stop it.

* %k k k%

Canadians need to improve their knowledge and understanding of
the nature and scope of child abuse occurring in out-of-home care.
Collaborative efforts across all sectors of society are required to use this
new knowledge and understanding to devise more effective prevention
strategies in their communities. Of course, whatever the frameworks
and strategies developed to enhance prevention of child abuse, they
must place young people first.
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Recommendations 70\

THE VALUES AND PRINCIPLES set out in the Convention on the Rights of the
Child, should be the foundation upon which all programs and services for

children and youth in out-of-home care are built.

Considerations:

Governmental and non-governmental organisations that deliver
programs and services to children outside the home to assist in their
personal growth or well-being should review, and if necessary revise,
their guiding instruments (such as laws, by-laws, missions statements,
policies and standards) to ensure that they clearly and formally
articulate and reflect the rights and best interests of the children in their
care and are consistent with the values and principles set out in the
Convention on the Rights of the Child.

GOVERNMENTS, RESEARCH INSTITUTIONS and non-governmental organisa-
tions should coordinate their efforts to compile and disseminate an inventory
of promising and proven measures to prevent the abuse of children in out-of-
home care.

Considerations:

Anumber of published and unpublished studies and reports have already
been produced which relate to the vulnerability and experiences of
children and youth in residential and out-of-home care. As a first step,
Health Canada could create an inventory of these reports (which have
been prepared by provincial Ombudsman offices, children’s advocates
and children’s commissioners, by independent researchers under con-
tract to governments, by non-governmental organisations and by
others). The inventory, along with links to electronic copies or informa-
tion on how to obtain copies of these materials, could be made available
online through an electronic resource centre such as the National

Clearing House on Family Violence.

The objective in compiling and coordinating information is to raise
awareness and provide resources for education. Governments should not
control or horde information and a plurality of non-governmental

research bodies should be supported.
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70\ RESEARCH AGENCIES, non-governmental organisations and governments
should compile a comprehensive, inter-disciplinary, and public review of
child abuse reporting laws and practices.

Considerations:

This review should explore the reasons mandatory reporting provisions
are not working and suggest alternative approaches and frameworks that
could lead to more voluntary disclosures, encourage reporting of all types
of abuse affecting all children and youth, and produce interventions that

are responsive to the young people’s needs and serve their best interests.

This review should also examine whether current laws adequately
identify the out-of-home care facilities to which they apply, whether
they envision licensing and mandatory, independent inspections, and
whether they require comprehensive investigations of systemic features
of a facility where abuse is reported.

RESEARCH AGENCIES, non-governmental organisations and governments
should sponsor research into the most appropriate strategies for healing the
harms of institutional child abuse.

Considerations:

The need to understand how to help survivors overcome the negative
effects of institutional child abuse is pressing. Traditional legal redress
processes have shown their limited capacity to meet the needs of sur-
vivors. Newer, more comprehensive redress programs are being
established without any clear understanding of the kinds of individual

and collective therapeutic needs of survivors and their communities.

Collaborative research funding programs could be an effective means of
promoting the necessary research.

1 A. Wachtel, The “State of the Art” in Child Abuse Prevention, 1997, a research report
prepared for the Family Violence Prevention Unit, Health Canada (Ottawa: Public
Works and Government Services Canada, 1999) at 15, online: Health Canada:
<http://www.hc-sc.gc.ca/hppb/familyviolence> (date accessed: 16 November 1999).
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Based on “Population in collective dwellings, 1996 Census” from the 1996 Census
Nation tables, online: Statistics Canada <http://www.statcan.ca/english/Pgdb/
People/Families/famil62a.htm> (date accessed: 20 October 1999); Ontario, Office of
Child and Family Service Advocacy, Voices From Within — Youth Speak Out: Youth in
Care in Ontario (Toronto: Queen’s Printer, April 1998) (Chief Advocate: J. Finlay) at 53
[hereinafter Voices From Within — Youth Speak Out |.

Voices From Within — Youth Speak Out, ibid.

To assemble this type of information on a Canada-wide basis requires drawing
on various sources of data. For example, information collected through the 1996
census provides data on populations of children and youth under 15 living in
collective dwellings such as general, psychiatric and physically handicapped
hospitals, children’s group homes and orphanages, correctional and penal insti-
tutions and work camps. See CD-ROM: Nation Series Complete Edition — 96 Census,
4th ed. (Ottawa: Statistics Canada, September 1998) at “Population in Collective
Dwellings.” Information on children and youth in the care of child
protection services in various jurisdictions is available through statistical reports
of the Working Group on Child and Family Services Information. See Federal-
Provincial Working Group on Child and Family Services Information, Child and
Family Services Statistical Reports 1994-95 to 1996-97, online: Health Canada,
National Clearing House on Family Violence <http://www.hcsc.gc.ca/hppb/
familyviolence/child.htm> (date accessed: 29 September 1999) [hereinafter
Child and Family Services Statistical Report].

See for example, Child Family Services Statistical Report, ibid. at 1.
Wachtel, supra note 1 at 13:

The concentration on family as the prime locus of child abuse and neglect
reflected not only the apparent facts but also the particular focus of the lead
institutions involved in the response. The mandate of child protection was
to assure the home was a safe haven for children, that parents were able and
willing to protect their children and, if not, that alternate care was provided.
Maltreatment of children outside the home was not the child welfare

system'’s particular concern.

Child Welfare Act, S.A. 1984, c. C-8.1, s. 1(2); Child and Family Services Act,
S.S.1989-90, c. C-7.2, s. 11.

Wachtel, supra note 1 at 9-15, “Part 1. Discovery and Evolution”.

C. Bagley & R. Thomlison, eds., Child Sexual Abuse: Critical Perspectives on
Prevention, Intervention, and Treatment (Toronto: Wall & Emerson, Inc., 1991)
at 2; D. Finkelhor, Child Sexual Abuse: New Theory and Research (New York:
Macmillan, Inc., 1984) at 3-4.
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10

11

13

15

17

18

Queensland, Australia, Report of the Commission of Inquiry into Abuse of Children
in Queensland Institutions (Brisbane: Commission of Inquiry into Abuse of
Children in Queensland Institutions, May 1999) (Chairperson: L. Forde) at 14
[hereinafter Forde Inquiry Report]. The report noted that the empirical base
explaining the causes of child abuse is strongest in the family setting because of

a predominance of research into familial abuse.

Statistics Canada, Family Violence in Canada: A Statistical Profile 1998 by V. Pottie
Bunge & A. Levett (Ottawa: Statistics Canada, May 1998) Table 4 at 22 and
Statistics Canada, Family Violence in Canada: A Statistical Profile 1999 by
R. Fitzgerald (Ottawa: Statistics Canada, June 1999) Table 4.4 at 30 [hereinafter
Family Violence Profile 1999].

<http://www.hc-sc.gc.ca/hpp6/familyviolence/index.html>. (date accessed: 17
January 2000).

Health Canada, Multiple Victim Child Sexual Abuse: The Impact on Communities
and Implications for Intervention Planning by Child and Youth Mental Health
Services, British Columbia Ministry of Health (Ottawa: Ministers of Health and
Supply and Services, 1994) at 13.

National Health and Welfare, The Summary Report of the Special Advisor to the
Minister of National Health and Welfare on Child Sexual Abuse in Canada — Reaching
for Solutions by R. Rogers (Ottawa: Canada Communication Group, 1990) at 18.

National Health and Welfare, The Report of the Special Advisor to the Minister of
National Health and Welfare on Child Sexual Abuse in Canada — Reaching for
Solutions by R. Rogers (Ottawa: Canada Communication Group, 1990) at 30.

Government of Canada, Federal Response to Reaching for Solutions — Report of
the Special Advisor on Child Sexual Abuse (Ottawa: Canada Communication
Group, 1992) at 6.

Wachtel, supra note 1 at 15, “Revisiting the Numbers”.

Health Canada, “The Canadian Incidence Study of Reported Child Abuse and
Neglect — Information from the Child Maltreatment Division” in Information
(Ottawa: Health Canada, January 1998) and N. Trocmé, “Project Update”
CIS Newsletter (1 October 1998) at 1-2. Since the study focuses on cases of child
abuse and neglect which have been identified by or reported to child welfare
agencies it will only capture incidents of abuse and neglect of children in
out-of-home care that normally are dealt with through the child welfare system.
Therefore, abuse occurring in foster care could be documented by this study, but
abuse occurring in a youth detention facility or hospital setting would not be
captured unless it was reported to a child welfare agency. Clearly, the primary
focus of the study will be child abuse and neglect arising in the home.
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20

21

22

23

24

25

J. Levine Powers et al., “Institutional Abuse: A Review of the Literature” (1990)
4:6 Journal of Child and Youth Care 81; Department of Justice Canada, Technical
Report: Violence in Institutional Facilities Against Persons with Disabilities — A
Literature Review by The Roeher Institute (Ottawa: Research, Statistics and
Evaluation Directorate, Civil Law and Corporate Management Sector,
Department of Justice Canada, 1995); Institute for Human Resource
Development, Review of “The Needs of Victims of Institutional Child Abuse”
(Ottawa: Law Commission of Canada, 1998) at “Appendix II - Literature Review”
[hereinafter IHRD Report]. Available in hard copy from the Law Commission of

Canada and online: <http://www.lcc.gc.ca>.

Forde Inquiry Report, supra note 10 at 11-12; IHRD Report, supra note 19
“Appendix II"” at 5.

Levine Powers, supra note 19 at 89.

Forde Inquiry Report, supra note 10 at 18. For a discussion of the types of policies,
procedures and practices that contribute to systems abuse and general princi-
ples to prevent or minimise it see New South Wales, Australia, Minister for
Community Services, Systems Abuse: Problems and Solutions by ]. Cashmore,
R. Dolby & D. Brennan (New South Wales Child Protection Council, 1994).

Levine Powers, supra note 19 at 88; Forde Inquiry Report, supra note 10 at 16
and 28-9.

G. Thomas, “The Responsibility of Residential Placements for Children’s Rights
to Development” in R. Hanson, ed., The Institutional Abuse of Children & Youth
(New York: Haworth Press, 1982) 23 at 23-24. In this article George Thomas
described the process whereby he came to such a realisation. He set out to
produce an inventory of “best practices” for preventing the abuse of children
in institutions. But his approach proved impractical because such practices were
in short supply and the practices that did exist did not necessarily reflect a
child-centred, child-affirming philosophy. He concluded, “[I]t became apparent
that enforceable and effective standards cannot be written unless one first
identifies the specific rights of children which these standards are intended

to implement.”

The vision set out in the National Children’s Agenda discussion paper also
recognizes the paramount importance of children’s developmental needs and
well-being. See Canada, Federal-Provincial-Territorial Council of Ministers on
Social Policy Renewal, A National Children’s Agenda — developing a shared vision
(Canada: Federal-Provincial-Territorial Council of Ministers on Social Policy
Renewal, May 1999) at 6.
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36

Convention on the Rights of the Child, 20 November 1989, 28 I.L.M. 1456. The full
text of the Convention is online <http://www.pch.gc.ca/ddp-hrd/english/

rotc/croc.htm> (date accessed: 16 November 1999).

Department of Canadian Heritage, Convention on the Rights of the Child — First
Report of Canada (Ottawa: Human Rights Directorate, Department of Canadian
Heritage, May 1994) at 1.

Other Articles of special importance to children in care include Articles 20, 23,
29, 30, 31, 32, 34, 37 and 39.

British Columbia, Report of the Gove Inquiry into Child Protection in British
Columbia — A Commission of Inquiry into the adequacy of the service, policies and
practices of the Ministry of Social Services as they relate to the apparent neglect, abuse
and death of Matthew John Vaudreuil by Judge T. Gove (Victoria: Ministry of Social
Services, 1995).

Ibid. at 243.

Child Welfare League of Canada and Ontario Association of Children’s Aid
Societies, Canada’s Children ... Canada’s Future — Final Conference Report for the
Second National Policy Conference on Children (November 1996) (Ottawa: Child
Welfare League of Canada and Ontario Association of Children’s Aid Societies,
1997) at 22.

British Columbia, The Children’s Commission, The Children’s Commission
1998 Annual Report (Victoria: The Children’s Commission, April 1999)

(Commissioner: C. Morton) at 1.
Children’s Commission Act, S.B.C. 1997, c. 11, ss. 4(1)(f) and 10.

Canadian Hockey League, Players First: A Report Prepared for the Canadian Hockey
League by G. 1. Kirke, Q.C. (Toronto: Canadian Hockey League, 7 August 1997)
at 23.

B. Lynch et al., “Unfinished Business: The Mount Cashel Experience” (1991)
6:1 Journal of Child and Youth Care 55 at 65.

In 1989, the Meadow Lake Tribal Council of Saskatchewan invited the
University of Victoria’s School of Child and Youth Care to join it in a partner-
ship to create an accredited, community-based, post-secondary education
program to train child care workers. The nature and characteristics of the
program were built upon a foundation of seven guiding principles, including
the recognition of children’s well-being as central to the well-being of families
and communities. See A. Pence & M. McCallum, “Developing Cross-Cultural
Partnerships: Implications for Child Care Quality Research and Practice” in
P. Moss & A. Pence, eds., Valuing Quality in Early Childhood Services: New
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38

39

40

41

Approaches to Defining Quality (London and New York: Paul Chapman Publishing
and Teachers College Press, co-publishers, 1994) at 114. See also, J. Ball & A.
Pence, “Beyond Developmentally Appropriate Practice: Developing
Community and Culturally Appropriate Practice” in Young Children International
(Victoria: School of Child and Youth Care, University of Victoria, March 1999)
46 at 50.

This view is supported by observations in the Forde Inquiry Report, supra note 10
at 23-24:

The philosophy and orientation of departments responsible for children in
institutional care will influence the quality of, and approach to, service
delivery. A common complaint about institutions and bureaucracies is that
the processes reflect the needs of the system rather than those of the clients
they are supposed to serve. A child-oriented focus can reduce the level of risk
of institutional abuse. This orientation is based on a set of clear principles
and guidelines that start, as the paramount consideration, with the features
of caregiving or services that are likely to promote children’s security and
wellbeing.

Some research has been done which indicates that long-term savings can be
achieved through prevention work. J. Meston, Child Abuse and Neglect Prevention
Programs (Ottawa: Vanier Institute of the Family, June 1993) at 23: “Québec
researcher C. Bouchard makes the point that one dollar invested in prevention

could result in a savings of three to seven dollars later.”

Some other frameworks of preventive strategies are compiled in the following:
Office of the Child and Family Service Advocacy, Voices from Within — Youth Speak
Out, supra note 2; Institute for the Prevention of Child Abuse, Preferred Practices
for Investigating Allegations of Child Abuse in Residential Settings (Toronto: The
Institute for the Prevention of Child Abuse, 1992) at 40-43; and S. Rogow &
J. Hass, The Person Within: Preventing Abuse of Children & Young People with
Disabilities — A Handbook (Vancouver: BC Institute Against Family Violence,
1999) at 20-32 [hereinafter The Person Within] and accompanying video The
Person Within produced for B.C. Institute Against Family Violence (Vancouver:
Creative Media Productions, 1999) 28:20 min.

The Roeher Institute, Harm’s Way — The Many Faces of Violence and Abuse Against
Persons with Disabilities (Toronto: The Roeher Institute, 1995) at 194 [hereinafter
Harm’s Way].

For example, an individual in Oshawa, Donna McAllister, created a web site to
present information about the “Duplessis orphans.” See E. Thompson,
“Orphans get website” The Montreal Gazette (19 August 1999) A11.
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42
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Children who are in out-of-home care because they were removed from abusive
homes need especially to be educated about healthy interpersonal interaction.
They need to un-learn behaviour they were taught by bad example at home. See
T. Cavanagh Johnson, Sexual, Physical and Emotional Abuse in Out-of-Home Care
(New York: Haworth Maltreatment and Trauma Press, 1997) at 3:

Among the issues that need to be addressed with children in out-of-home
facilities are their rights and responsibilities related to their bodies. When
children have been sexually, physically, and/or emotionally abused or
neglected, they often do not have good self-protection skills. We make
assumptions that all children know when someone is violating them. If they
have not been taught or cannot model their behaviour on people who raised

them, they often do not know.

See The Roeher Institute, No More Victims — A manual to guide the legal commu-
nity in addressing the sexual abuse of people with a mental handicap (Toronto: The
Roeher Institute, 1992) at 55: “[A]ny prevention strategy must include ongoing
sex education and personal safety education for children [that is age and abil-
ity appropriate]. The acquisition of knowledge and skills can be empowering,

and can often help protect a person from abuse or further abuse.”

44 ], Renvoize, Innocence destroyed — A study of child sexual abuse (New York:

45

46

47

Routledge, 1993) at 91:

People often dislike the idea of teaching ‘innocent’ children, with or with-
out disabilities, about sex. But, as we have seen, because of their acceptance
of adult direction children with learning difficulties are particularly open to
abuse, and it is essential that within the bounds of their own understanding
they are taught about good and bad sexuality, learning sufficient self-
assertiveness to be able to say ‘no!’ to potential abusers. They also must learn
about their rights over their own bodies, ...in doing so they will learn how

to distinguish between appropriate and inappropriate touching by others.

S. Swanson, Taking Care — A Child Abuse Prevention Manual for Canadian Early
Childhood Educators (Vancouver: Early Childhood Educators of British
Columbia, April 1997) at 48.

H. Sylvester, N. Harry, D. Tom & L. Sam, The Youth Report — A Report About Youth
by Youth (Victoria: The Children's Commission, April 1999) at 26 [hereinafter
The Youth Report]. See also Voices From Within — Youth Speak Out, supra note 2
at 11-12.

P. Suche et al., Independent Review of Reporting Procedures in Children’s Residential
Care Facilities (Prepared for the Minister of Family Services, Manitoba, 1992) at
93 [hereinafter Independent Review of Reporting Procedures].
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For a thorough review of preventive hiring practices see British Columbia,
Ministry of the Attorney General, Help Stop the Abuse: A Handbook for Employers
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B. Reflections

1. The Recommended Approaches

To conclude this Report, it is appropriate to return to the letter that
launched the Reference. In that letter, the Minister of Justice asked the
Law Commission to prepare “a report addressing processes for dealing
with institutional child physical and sexual abuse”. She charged the
Commission with evaluating various approaches to providing redress
for adult survivors. The Minister’s inquiry was premised on an explicit
acknowledgement that “lengthy civil and criminal trials are not ideal
processes in this context”.

The Law Commission has attempted to respond to the Minister’s

letter by addressing four main questions:

e Needs: What are the needs of adult survivors of institutional
child abuse? What are the needs of their families, communities
and peoples?

e [Existing Remedies: What remedies can the formal, established
processes for redress actually deliver? How well do these remedies
respond to the needs identified?

e Improvements: Are there steps that can be taken to improve each

of these processes for survivors?

e New Approaches: Might there be better ways of meeting the full
range of their needs in a manner that promotes reconciliation,
fairness and healing?

Part I describes the circumstances that often, and may still, characterise
the experience of children who are placed in residential institutions. It
sets the context for the Law Commission’s review of redress processes
and explains how the Commission came to develop its understanding
of the current needs of those who have been harmed by institutional
child abuse. Its aim is to develop an understanding of the issues raised
by institutional child abuse: in particular, the needs of survivors, as
expressed by the survivors themselves. The scale and scope of the
needs identified reveal the deep and long-lasting impact of childhood
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abuse — on survivors, their families and their communities, and the
wide range of responses that must be implemented in order to provide
appropriate redress today.

Throughout, Part I reflects the Commission’s view that institutional
child abuse is not just a pathology arising from the actions of individ-
uals. Our assumptions as a society about children and about the role of
residential instutions in providing for their care are also at issue. Yet
Canadian law remains based on an understanding of wrongdoing and
harm that emphasises individuals and individual reparations. This
understanding, in turn, shapes how survivors state and rank the
responses they feel would best address their needs.

Part II examines various processes for redressing the harms caused
by such abuse. In its inventory of these processes, the Commission
has tried to be as inclusive as possible. It begins with existing
legal approaches involving courts, administrative tribunals and ad hoc
executive processes. It then investigates and evaluates several other
approaches that it believes could offer some measure of redress for
survivors. They include approaches tried in Canada, as well as those
put into place in other countries; responses initiated by governments
and those developed by non-governmental organisations such as
churches, community groups and local social service agencies;
and processes intended to provide redress to individual survivors, as
well as those designed to offer a remedy for groups of survivors and
their communities.

The Commission acknowledges and appreciates that most of the
existing processes under review are general purpose legal and policy
instruments. However suitable and effective they might be for respond-
ing to harms caused by institutional child abuse, they were not
developed with this goal specifically in mind. In assessing these
processes and suggesting possible improvements to them, the
Commission is mindful of the procedural and structural constraints
imposed by the overall objectives of these processes and by general prin-
ciples of Canadian law.

Any new approaches, of course, need not be established as redress
mechanisms available to remedy all wrongdoing or as permanent
features of the legal landscape. Their design and operation may be more
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closely linked to addressing specific situations, such as providing
recourse for those who are survivors of physical and sexual abuse. In
such approaches, the range of remedies offered to those who have been
harmed, the character of the sanctions imposed on those who may be
wrongdoers or who supervised or employed wrongdoers, and the man-
ner in which these goals are achieved will often depart significantly from
the more familiar models of judicial and administrative processes.
Remedies, sanctions and procedures can be purposely created to achieve
a precise objective. For example, some — which the Law Commission
has called community initiatives — seek to respond directly to the needs
of survivors through “from the ground up” healing and compensation
programs. Others, such as truth and reconciliation commissions, are
aimed both at healing and at reconciling parties in a collective manner,
but may not be oriented towards either punishment of wrongdoers or
compensation of survivors.

In developing its comparative analysis and assessment of possible
approaches to redress, the Law Commission concluded that it would
be instructive to evaluate them all on the basis of a set of common
standards. Eight different criteria of assessment were developed:

e Does the process promote respect, engagement and informed
choice by survivors?

e How effective is it as a fact-finding mechanism?

¢ Does it lead to accountability?

e Is it fair to all parties involved?

e Does it promote acknowledgement, apology and reconciliation?

e Does it address other needs of survivors such as financial
compensation, therapy and education?

e Does it respond to the needs of families, communities, and
peoples?

e Does it contribute to public education and prevention?

As one would expect, none of the existing approaches evaluated
by the Commission was revealed to be ideal at fulfilling all of these
criteria. Nonetheless, in one or more respects every process had some-
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thing positive to offer. A criminal trial is a powerful vehicle for deter-
mining accountability and imposing consequences on those found
liable. But given the high standard of proof imposed on the
prosecution and the presumption of innocence of the accused, a
criminal trial can be lengthy and stressful for those who have already
been victimised. Also, the criminal justice process does not normally
provide compensation to survivors.

Civil actions similarly permit courts to attribute accountability and
to correlate burdens placed on wrongdoers with benefits awarded to
those they harmed. However, civil actions often take a long time to
complete, especially in cases where there is an appeal. They can also be
costly and stressful for those who claim damages, even if their claim is
ultimately successful.

Public inquiries and Ombudsman investigations are well-suited to
exploring individual instances of abuse and systemic sources and causes
of abuse. They can, therefore, draw a more complete picture of the
factors that contribute to institutional child abuse. These processes may
also result in recommendations that a prosecution be launched, a
compensation be paid, or that an institution be redesigned or closed.
While these recommendations have moral authority that might
put pressure on governments to act, neither public inquiries nor
Ombudsman offices have any power to enforce the remedies that
they feel are necessary or appropriate. Moreover, these types of
investigations can be costly, and are often seen by those under investi-
gation as unfair, especially in cases where they are eventually cleared of
wrongdoing.

Criminal injuries compensation schemes and ex gratia payments can
be effective in providing timely, though limited, financial compensation
to survivors. Normally, however, they contribute little to generating
accountability or to promoting apology and reconciliation. Their goal
is not to assign blame, whether individual or collective. Nor is it to pro-
vide counselling or therapy.

Finally, some processes are meant to focus primarily on prevention,
and on recommending improvements to systems so that similar
harm does not occur to others. They do not find facts about historical
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abuse; nor do they seek to assign blame. Most notable among these are
children’s advocates and commissions.

In view of these differing strengths, the Commission favours
maintaining a variety of approaches to redress. It does not believe that
legislation directing survivors to pursue only one or two recourses
is appropriate. The diversity of needs and preferences of survivors
also argues in favour of maximising the options available to them. For
example, some may prefer to seek formal accountability through the
prosecution of alleged offenders and are willing to undergo the burdens
that the criminal justice system may impose upon them. Others may
be prepared to endure a civil trial in order to obtain the validation that
comes from a judicial pronouncement of responsibility for wrongful
conduct and the award of damages against offenders and those respon-
sible for the institution in question.

The Law Commission has made several recommendations for
improving existing legal processes. It believes that implementing these
recommendations would not only benefit survivors of institutional
child abuse but others who turn to these processes as well. Anyone who
is trying to pursue a civil claim, or to have a prosecutor bring criminal
charges relating to an incident that happened years ago, will encounter
many difficulties similar to those faced by adult survivors of institu-
tional child abuse. The same is true for those seeking redress for child
abuse that has occurred recently, or for abuse that took place outside an
institution. By pointing to the structural features of existing processes
that have caused problems for adult survivors of institutional child
abuse, the Commission hopes to contribute to a more general improve-
ment of these processes.

There are, however, limits to how much these different processes can
be retooled to meet the special needs of survivors of institutional child
abuse. This point is important, especially in relation to the two most
commonly invoked legal processes: criminal and civil trials. Both are
adjudicative processes intended to handle all kinds of claims, but their
internal procedures make it much easier to pursue certain types of
claims. In some cases, these same features may make the process a
re-victimising experience for those who have already suffered. The
uncertainty of outcomes can also undermine the confidence of those
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who must overcome many hurdles just to bring a claim or instigate a
prosecution.

Civil, and especially criminal, trials are well-suited to dealing with
wrongdoings between individuals. Abuse in institutions is, however,
rarely just a matter of a single act or the acts of a single person. Even
where only one person is alleged to have committed offences, there are
usually a number of victims. Where one or more perpetrators have
operated within an institution over a period of years, justice usually
requires bringing to account not only the actual perpetrator(s), but also
those who may have had knowledge of the abuse and could have
reported, or put an end to it. In these cases, justice for survivors involves
coming to an understanding of the systemic causes of abuse, or the
factors that made possible its commission. As the proliferation of
specialised administrative tribunals such as human rights commissions
attest, sometimes, alternative processes are needed in order to respond
effectively to systemic weaknesses or breakdowns.

Again, adversarial trial processes work best when the power, knowl-
edge and resources of parties are reasonably balanced. This is not always
the case. For criminal matters, it is assumed that the person accused of
a crime is at a disadvantage vis-a-vis the State, so an elaborate system
of rules is in place to counter that disadvantage. The civil dispute
system does not have similar built-in balancing mechanisms. Ironically,
the effects of the harms suffered by former residents of institutions are
among the very factors that make access to justice difficult for them.
Many former residents may have low incomes and low levels of liter-
acy. Some may have had to battle with substance abuse and their own
criminality. Conversely, the people they wish to sue are often those who
have a certain social status in the community: as teachers, social work-
ers, psychologists, priests and nuns, for example. The disparity in status
is even more striking when a former resident brings a civil action against
the government or church that employed abusers. Overcoming this
imbalance of power and resources is a key to improving the civil justice
process in cases involving institutional child abuse.

The above considerations suggest ways that the criminal and civil
justice systems can be adjusted so that they are more responsive to the
needs of survivors. Remedies may be expanded, rules of evidence may
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be modified, the trial process may be subjected to greater judicial
control through case management, and so on. But however much these
systems are adjusted, the root assumptions upon which they have been
developed over the centuries and the constitutional values that have
been incorporated into their structure and functioning preclude the
kind of comprehensive redesign that would be necessary to respond to
the survivors’ full range of needs.

This is why governments, and others who feel a responsibility for
addressing the harms done to children in institutions they sponsored,
are now exploring a number of non-traditional alternatives. Some
provincial governments have implemented ad hoc administrative com-
pensation programs for former residents of certain institutions. They
include, for example, Kingsclear in New Brunswick; Grandview,
St. John's and St. Joseph’s in Ontario; and Jericho Hill in British
Columbia.

Since the fall of 1997, the federal government has been working with
representatives of Aboriginal communities across the country and
church organisations that operated residential schools for Aboriginal
children, to develop programs of compensation for survivors and
their communities. The aim is to negotiate settlements that would avoid
civil court action, and would expedite the process of validation and
payment. In parallel with this initiative to settle claims at the commu-
nity level, the federal government also presented a Statement of
Reconciliation to Aboriginal peoples and funded the Aboriginal Healing
Foundation. In addition, a number of churches have given specific
apologies to Aboriginal peoples and have established funds to support
healing initiatives.

The Commission’s investigation of how to provide appropriate
redress to survivors suggests five fundamental principles that must be
respected in any configuration of options. First, former residents must
have the information they need in order to make informed choices
about which options to participate in. Second, they need support as
they proceed through any process or program. Third, those involved in
administering or managing any such process must have sufficient
understanding of the particular circumstances of adult survivors of
child abuse in institutions, and training in how to deal with these
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circumstances. Fourth, as there is no single response that is adequate for
all survivors, ongoing attempts must be made to improve existing
programs in order to make them more effective; any new programs that
are developed must also be subject to continual re-assessment. Fifth,
whatever the process chosen, claimants must be treated with respect
throughout, to avoid re-victimisation.

The Law Commission favours promoting choice for survivors. One
way in which this can be accomplished is by better accommodating
their needs within traditional legal processes. Encouraging, publicising
and promoting ground-up community initiatives is another.
Establishing ad hoc redress programs as a necessary complement to
existing responses is a third. The goal in imagining, negotiating and
crafting specially focussed approaches is to ensure that the process itself
is respectful of those who were harmed, and that the remedies offered
are responsive to all of the victims’ needs. In each particular case, iden-
tifying survivors’ needs establishes the central objectives of the redress
process. Its features can then be designed with these objectives in mind.

Several arguments favour the negotiation of redress programs. For
one, the needs of adult survivors are extremely complex. No existing
legal process has developed with these particular needs in view. While
nothing prevents adult survivors from simultaneously pursuing a
number of different processes, few have the energy, time and resources
to do so.

Furthermore, the goals of achieving accountability, apology and
reconciliation are often in conflict with the goal of providing financial
compensation in existing processes such as public inquiries, criminal
trials, criminal injuries compensation schemes and civil trials. Without
the possibility of a redress program, survivors are put in the position of
having to rank their needs and to choose among them.

Third, some of the procedural features of the criminal and civil justice
processes can make these processes a re-victimising experience for adult
survivors. Given the constitutional requirement that courts respect the
principles of fundamental justice, it is not possible to readjust these
processes to fully accommodate the needs of many survivors.

Finally, these specialised programs can exist in addition, and as a
complement to, traditional approaches. Existing and new approaches
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to redress will work in dynamic interaction to meet all the needs of
adult survivors of institutional child abuse, their families and commu-
nities. The credible threat of civil liability can help lead those
responsible for institutions where abuse occurred into entering more
comprehensive settlement programs.

Redress programs designed to deal with particular situations are
not, however, free from controversy. Three types of objections are
commonly made against them: the perception of special treatment;
problems of validation; and the additional cost.

Some may ask why a separate process is necessary to provide redress
for adult survivors of physical and sexual abuse experienced in institu-
tions as children, but is not needed to redress other societal
wrongdoings. After all, survivors are not the only people who have
found the civil and criminal justice systems costly, intimidating,
lengthy and frustrating. The Law Commission acknowledges this point.
Any legal procedure designed to serve the general needs of the popula-
tion for accountability and compensation cannot perfectly suit the
needs of each individual who uses it.

The Commission wishes to emphasise, however, that neither the
redress programs it proposes, nor other attempts to negotiate the set-
tlement of civil claims, should be construed as an attempt to create a
special system of justice for the survivors of institutional abuse alone.
Put more precisely, whenever large numbers of people are harmed in
significant ways as a result of the policies, acts or omissions of public
authorities or large organisations, the response should not necessarily
be restricted to traditional processes. In certain cases, the response must
be informed by a sense of what is right and what is necessary, both to
mitigate the effects of the harms done (especially where those harms
directly affect subsequent generations) and to take steps to prevent their
recurrence. This type of approach should apply whenever that combi-
nation of circumstances arises. It is not meant to be a response used only
in cases involving survivors of institutional child abuse.

Many people are sceptical of non-judicial redress programs because
of their perception that there will be insufficient control over fraudu-
lent claims. It is true that the standard of proof for civil, and especially
criminal, trials reduces the likelihood of fraudulent claims or charges to
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succeed. But there are many other, existing compensation programs
that do not require claimants to undergo extensive cross-examination
in an adversarial setting. The criminal injuries compensation process is
an example. Those who hear and determine criminal injuries compen-
sation claims have acquired a level of expertise and experience that
helps them to detect unfounded claims. There is no reason to believe
that similar processes for filing and supporting claims, and similar
techniques for achieving validation cannot be incorporated into any
redress program.

In addition, it must be accepted that just as no judicial process is
error-free, no redress program will be error-free. Providing compensa-
tion to survivors is a quite different objective from ensuring that no
person is ever wrongtully convicted. Given this purpose, it is better to
err on the side of making payments to some who may not be entitled
to compensation, than to exclude legitimate claimants, or to oblige
survivors to go through a re-victimising fact-finding process. In all
events, survivors themselves have every interest in ensuring that an
appropriate validation mechanism is put into place. It will benefit them
in that it will ensure that the legitimacy of the awards is widely accepted,
and it will mean that whatever resources are made available in a redress
program are not dissipated by the payment of fraudulent claims.

Finally, some people have expressed concern about what they
perceive to be the costs of comprehensive negotiated redress programs.
It may be true, although the evidence is far from conclusive, that more
claimants will come forward to participate in a non-adversarial redress
program than would launch a lawsuit against perpetrators and their
employers. However, the types of settlements that are usually agreed
upon within such programs invariably are somewhat less than the sums
that would be awarded as damages by the civil courts. In addition, the
cost of litigation will always be substantially higher than the cost of
negotiating and administering a comprehensive redress program.
After all, defendants who are condemned to pay damages are also
required to pay a portion of the plaintiff’s legal costs, as well as their
own lawyers’ fees.

But this is not the real issue. Whatever the monetary cost of negoti-
ating a redress program and providing compensation to those who meet
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the criteria of eligibility, this cost is small when compared to the cost of
not acting. The secondary and ongoing damage — to survivors, to their
families and to the community — caused by failing to address harms aris-
ing from institutional child abuse is incalculable. In view of this fact, it
seems misguided and short-sighted to suggest that redress programs are
too costly to undertake.

In the final analysis, what matters most is the attitude that govern-
ments take toward dealing with this issue. Proposing new resources
and advocating adjustments to existing processes will mean little to
survivors if officials are not fully committed to redressing the harm
done. Whatever particular responses are being pursued by a survivor,
governments must respond with candour and integrity: no information
should be strategically withheld, and no procedural tactics should be
deployed simply to gain an advantage. Governments must also treat all
parties equitably: no processes should be undertaken with the idea of
preferring communities to individual survivors, or playing off categories
of claimants against each other. Also, governments must not seek to
defend their interests by exploiting the litigation process: they should
not plead a limitation period when this is the only defence, nor should
they engage in excessive cross-examination just to induce a settlement.
The Law Commission believes that attitudes matter as much as process.
Itis here that a genuine response to survivors of institutional child abuse
must begin.

2. Situating Responses to Institutional Child Abuse:
Redress and Prevention

Only recently have Canadians become aware of the full dimensions of
past physical and sexual abuse of children in institutions. The fact that
this awareness is belated, however, does not justify a refusal to face up
to the issue. Nor does it justify responses suggesting that those who were
harmed should let bygones be bygones. The devastating consequences
of child abuse for survivors, both at the time of the abuse and for the
rest of their lives, should put to rest any suggestion that they ought to
“just get over it”. The havoc that abuse has wreaked on the families
and communities of survivors is a stark reminder of how important it
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is for Canadians to confront and make amends for this dark chapter in
our history.

Confronting the past is, however, only a beginning. There are still
larger issues that remain ongoing challenges. The fact that physical and
sexual abuse was common in many institutions whose purpose was to
protect, nurture and educate young people demonstrates a tragic breach
of trust by the abusers. It is an indictment of the supervisory processes
in place at those institutions, and it is a damning commentary on the
casual attitude that society took towards the children it sent there. For
generations to come, all Canadians will have to deal with the legacy of
the physical and sexual abuse of children. All will have to acknowledge
their continuing responsibility to the children who were abused in our
institutions.

What is more, this Ministerial Reference must be situated in context.
Its relatively narrow scope should not lead us to neglect the other situ-
ations within which physical and sexual abuse takes place. The Minister
asked the Law Commission to examine and evaluate processes for
dealing with the physical and sexual abuse of children in institutions
in the past. Each one of these defining features of the Commission’s
mandate captures only a fraction of those contexts of abuse that
society now faces. The broader fields suggested by each of these
defining features will be considered in turn, in order to set the stage for
the conclusion that public education and prevention must be a central
part of any response to adult survivors who were abused as children in
government-run or government-funded institutions.

The Minister’s letter directed the Law Commission to especially
examine the claims of adult survivors of abuse that occurred while they
were children. This focus on the past should not be seen as a reassur-
ance that we can put the issue of institutional child abuse behind us.
Despite enormous improvements in the design and administration of
institutions for children, the training and supervision of caregivers and
the systems in place for detecting abuse, child abuse in out-of-home set-
tings continues to this day. Unlike pandemics that may be treated and
eliminated by science or technology, whenever harm results from the
acts of human beings, ongoing public education and prevention will
always be needed.
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The Minister’s letter also asked the Law Commission to consider
abuse that occurred in institutions. The concern was with institutions
as bricks-and-mortar locations: training schools, schools for children
with physical and mental disabilities, residential educational institu-
tions for Aboriginal children, asylums, sanatoria, and so on. Over the
past half century, a wide variety of such institutions have existed: some
sponsored by the government, some private; some were total institu-
tions, some not; some were institutions where parents or guardians
voluntarily placed children, and some were institutions where children
who had been apprehended by the state were placed. It is important not
to lose sight of the variety of these institutions and their susceptibility
to harbouring those who would physically and sexually abuse children.
As Canadian public policy moves towards closing large institutions for
children, the potential for abuse does not disappear. The alternatives
developed to replace many bricks-and-mortar institutions — foster
homes, for example — can also be locations of abuse. So, too, can
children’s organisations, summer camps, sports leagues, and so on.
However much it is possible to design procedures to address and reduce
the incidence of abuse in large institutions, public education and
vigilance are also important for ensuring that opportunities for the
abuse of children in other out-of-home settings are not provided.

The question put to the Law Commission was cast as an inquiry into
approaches to redress for adult survivors of child abuse in institutions.
The Commission has understood the term “child” as applying to both
youths and adolescents. However, it should be remembered that the
circumstances in which physical and sexual abuse can flourish, are also
present in places where there are no children. Any place where there
exists a relationship of unequal power, structured within a context that
is not easily opened to public scrutiny, presents an opportunity for a
person who is inclined to abuse others, to do so. It is important to keep
clearly in mind the conditions within which abuse may flourish, and
to direct special attention to minimising the opportunities for abuse
that they present.

The Minister also directed the Law Commission to consider processes
for handling the physical and sexual abuse of children in institutions.
This Report has identified numerous situations where abuse of this
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kind has occurred. Still, there are many other types of abuse, such as
emotional, psychological, racial and cultural abuse. The harm caused
by these other forms of abuse is equally devastating. Indeed, there are
few occasions when physical and sexual abuse does not, itself, consti-
tute emotional and psychological abuse. The necessary focus on
physical and sexual abuse should not be used as an excuse to neglect
the deep harms caused by emotional, psychological and cultural abuse.
Drawing distinctions between kinds of abuse is, in the context of a
report such as this, both unhelpful and invidious.

Finally, the Law Commission was asked to identify and evaluate
processes for handling allegations of physical and sexual abuse. This
Report has examined existing legal processes and procedures in Canada,
such as criminal and civil trials, public inquiries, and so on. But it has
also considered international approaches such as truth and reconcilia-
tion commissions, community-generated initiatives, and a variety of
redress programs that have been negotiated between governments and
survivors of abuse. In reviewing these approaches to redress, the
Commission was concerned that it not draw a sharp line between
process and substance. By focussing on the needs of survivors, it has
sought to show the importance of not only thinking about the kind of
remedy that may result from a given process, but also considering the
effect of the processes themselves on survivors.

For the most part, the approaches to redress examined are oriented
towards repairing past harms. They answer the general question “What
can be done now to make things right?” But many survivors also express
forward-looking concerns on behalf of children who are vulnerable to
abuse today. They indicate a deep need to believe that governments in
Canada, and Canadians as a whole, have learned from survivors’
experiences about the tragedy of abuse, and are prepared to commit
themselves to public education and other measures to prevent its
recurrence. The Law Commission takes these concerns to heart. It
believes that a response to the Minister’s inquiry about redress processes
is incomplete unless it also examines what is known, and what is being
done about, abuse in institutional settings today.

This Report outlines a variety of perspectives on, and approaches
to public education and prevention. A culture of abuse requires a
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ground within which to flourish. Canadians need to develop a better
understanding of the nature and scope of child abuse in institutions.
A key step is to identify and isolate attitudes that sustain those who
physically and sexually abuse children. What do we think about the
capacity of residential institutions to improve the situation of children
in need of care? Do they afford us the dangerous excuse of simply
saying “out of sight, out of mind”? What attitudes about the needs and
vulnerabilities of children underlie current policies of child protection?
Do these attitudes allow us to discount the voices of children when they
raise concerns about abuse? The Commission believes it is essential to
establish a better information base for sharing knowledge about child
abuse and the ways it can be recognised.

A second dimension of prevention is to carefully investigate the insti-
tutional and other out-of-home settings in which abuse has thrived.
This process entails gaining a clearer understanding of why certain types
of institutions have revealed themselves as more likely to attract people
who would abuse children. Conversely, in what kinds of institutions are
occurrences of abuse rare, or absent? It is clear that abusers are best able
to harm children in situations where the institutional setting reinforces
the power imbalance that exists between children and adults. It is also
clear that abusers are best able to harm children in institutions where
the layout, procedures and routines allow for interactions to take place
in isolation. Much of prevention entails putting into place systems and
procedures that limit the opportunities for abuse. The Commission
believes there are important lessons to be learned from both survivors
of past abuse and youth currently in out-of-home care about the
structural and procedural conditions in institutions that allow abuse
to occur.

A concern with prevention, presented as a complement to a concern
about designing respectful and comprehensive processes of redress,
highlights a fundamental feature of the Law Commission’s under-
standing of the Minister’s request. The reform of law, legal institutions
and legal processes can be approached from a perspective that empha-
sises form and structure. In such a light, recommendations will offer
ways of changing the way law looks. Alternatively, reforming law, legal
institutions and legal processes can be approached from a perspective
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that reflects society’s needs. In such a light, recommendations will
be directed to changing the way law works.

It is the second perspective that animates this Report. It is this
perspective which has led the Commission to propose a framework for
prevention that includes proper screening of those who are employed
in institutions for children, ongoing monitoring and performance
reviews, and independent oversight of the operation of these institu-
tions. Furthermore, this perspective has led the Commission to
recommend strategies for public education and prevention, and for
providing redress to adult survivors of institutional child abuse.

3. A Continuing Agenda of Law Reform

The Law Commission believes that law is as much the affair of all
Canadians as it is the responsibility of legislatures, administrators and
courts. It takes the view that all Canadians should be involved in think-
ing about how law should deal with key social issues. Law provides
a link between processes for maintaining an open and democratic
society and the values reflected in everyday experience. How we choose
to respond to those who have pressing and irresistible claims for redress
tells us more about our foundational values than do the abstract decla-
rations of principle in constitutions. For this reason, the Commission
does not consider this to be a “final report” on the Minister’s Reference.
The approach it has adopted and the issues it raises will continue to
be pursued in other research projects, under three of the Commission’s
general research themes: personal relationships, social relationships and
governance relationships.

So, for example, the issue of institutional child abuse highlights the
need to investigate the causes and the legal responses to abuse and
exploitation in all relationships of unequal power. Understanding how
the law imagines and structures various relationships of dependence
and interdependence, and how it may either reduce or increase power
imbalances, are key issues that the Commission intends to explore in
developing its personal relationships theme.

Of similar importance are the questions of how children in socially
and economically marginalised groups have been, disproportionately,
the victims of child abuse, and how devastating the impact of this abuse
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has been on the social relationships within families and communities.
Understanding the way in which the law, in deciding which relation-
ships are worthy of recognition and support, may either reinforce or
destroy group identities and communities is another important policy
question that the Commission will be pursuing.

There is also a need to reflect on the paradox that today, increased
recourse to adversarial processes goes hand-in-hand with increased
scepticism about the legitimacy and capacity of courts to resolve
conflict. The need to imagine other, more accessible and responsive
processes, is a fundamental concern of the Commission under its
governance relationships theme.

Developing linkages between this Report and its ongoing research
agenda is one way the Commission intends to ensure that the issue of
institutional child abuse does not disappear from view. In addition,
because law reform must always be judged by how well it succeeds in
addressing the concerns prompting the reform, the Commission
hopes that Canadians will revisit this Report to assess the degree of
success achieved by any of its recommendations that have been
implemented.

A primary goal of this response to the Minister’s Reference has been
to set out the Commission’s best sense of the appropriate processes for
responding to the needs of adult survivors of institutional child abuse.
The Report itself reflects the manner in which the Law Commission
understands not only the Minister’s request, but also its own statutory
mandate. That mandate is to adopt a broad, multidisciplinary approach
in order to imagine the kinds of law and legal institutions that are
necessary to respond to today’s social and economic challenges. Directly
involving those most concerned with any issue, through consultations,
study panels and participatory research, is a key commitment of the
Law Commission.

While this Report is directed to the Minister of Justice, and through
her, to the Parliament of Canada, it is written for adult survivors who
were abused as children in government-run and government-sponsored
institutions. It is meant to give Canadians an opportunity to lean about
the harm done to thousands of children, their families and their
communities. It is also an opportunity for Canadians to acknowledge
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this harm and to develop an understanding of the present needs of
those who were abused as children in public institutions. The aim is to
provide Canadians with the information necessary for them to become
tully involved in discussions about how best to meet the challenges pre-
sented by past institutional child abuse. Only with broad public
knowledge can the policy options concerning possible approaches to
redress be publicly debated and justly decided.

Recognising the deep and long-lasting impact of childhood physical
and sexual abuse, and the wide range of responses that must be made
available in order to provide appropriate redress, is a first step to doing
justice to survivors. Putting programs into place to educate the public
about the tragedy of abuse is a second step. Committing ourselves,
individually and as a society, to preventing its recurrence is a third,
and perhaps the most important, step we can take to honour the
memory of all abused children — both those who survived, and those
who did not.
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Recommendations

This Report sets out a number of specific recommendations relating to
the improvement of existing processes of redress, the creation of new
processes for responding to survivors of institutional child abuse, and
the promotion of approaches to prevention. But the Commission’s
response to the Minister involves more than proposals that can be stated
in the form of specific recommendations. To situate and to complete its
advice, the Commission proposes six more general recommendations
that it feels must frame the way these specific recommendations are
read.

General Recommendations

HE LAW COMMISSION BELIEVES that approaches to providing redress to sur-
vivors of institutional child abuse must take the needs of survivors, their

families and their communities as a starting point.

Survivors have suffered the harm. They, their families and their
communities are best able to articulate the harm suffered. Of all the
parties to institutional abuse, survivors traditionally have had by far
the weakest voice. Too often the focus of official processes has been on
punishing wrongdoers rather than on righting the wrongs done to
survivors and on healing their communities.

THE LAW COMMISSION BELIEVES that every survivor has unique needs. All
attempts to address these needs should be grounded in respect, engagement
and informed choice.

Survivors must be shown respect. They must be engaged by whatever
types of redress processes are put into place to the fullest extent the
process permits and they themselves desire. They should have access to
adequate and unbiased information about the options available to them.
And they must be provided support throughout the process they choose.
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Any existing processes for redress should be modified where necessary so
as to better achieve these goals. Survivors should be given the time and
the information they need in order to make the choices that they feel are

best for them individually.

THE LAW COMMISSION BELIEVES that processes of redress should not
cause further harm to survivors of institutional child abuse, their families and

their communities.

Officials responsible for a redress process should have special training or
experience with protocols for assisting survivors. The process should be
set within an integrated, coordinated response to survivors, their fami-
lies and their communities that recognises the full range of harms that
have been suffered and the full range of needs expressed. The process
should not be a revictimising experience for survivors. It must, however,
be fair to all those who are affected by it, including those who are alleged
to have committed the abuse.

THE LAW COMMISSION BELIEVES that community initiatives should be

promoted as a significant means of redressing institutional child abuse.

Grassroots and self-help initiatives should be encouraged and facilitated.
They should seek to build upon community understanding of the types
of response that best meet the needs of survivors and their families.
Where it is acceptable to survivors, those responsible for institutions at
which abuse took place should participate in these initiatives, by
providing financial or human resources to help communities to develop
and manage these initiatives.

THE LAW COMMISSION BELIEVES that redress programs negotiated with
survivors and their communities are the best official response for addressing
the full range of their needs while being responsive to concerns of fairness

and accountability.

Those responsible for institutions at which abuse took place should
demonstrate their willingness to establish optional redress programs
with survivors and their communities. The features of these programs
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should be developed through negotiation. The programs should be
designed and operated so as to offer those who wish, the opportunity
to be involved in the process. Survivors should have the option of
choosing which particular mix of benefits or compensation best meets
their needs.

THE LAW COMMISSION BELIEVES that in addition to specific programs
designed to meet the needs of survivors, it is crucial to establish programs of
public education and to continue to develop and revise protocols and other

strategies for prevention.

Canadians need to know more about why children were placed in insti-
tutions, what happened to them there and how abuse was allowed to
occur. Canadians need to understand that institutional child abuse
remains a problem in our society, to which all children in out-of-home

care are vulnerable.

Specific Recommendations

The Criminal Justice Process

PEOPLE BRINGING COMPLAINTS TO THE POLICE should be fully informed at
the outset of how the criminal justice process works and their role in it.

Considerations:

Governments should prepare, in consultation with interested parties,
pamphlets and information kits that describe the character of the crim-
inal process as it affects adult complainants alleging institutional child
abuse.

Community service agencies, survivors’ groups and other non-
governmental organisations should also be given resources to develop
their own information kits and pamphlets about how the criminal
justice process works when there are allegations of institutional
child abuse.
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/o\ These various information kits should be available at all police
stations, social service agencies, hospitals and the offices of health care

professionals.

Police, social service agencies, hospitals and the offices of health care
professionals should have access to literature or help-line numbers to

which they may refer those who may disclose experiences of child abuse.

THOSE INVOLVED IN investigating, prosecuting, defending and judging
allegations of institutional child abuse should have special training, expert-
ise or experience and should have access to survivor-sensitive protocols that
have been developed for this purpose.

Considerations:

Protocols have been developed to deal with investigations of multi-
victim institutional child abuse. Any police force embarking on such
an investigation should consult these protocols or those who have

developed them.

When approaching potential witnesses, particularly for the first time,

there must be respect for the privacy of former residents of institutions.

As a rule, the first substantive interview in an investigation should be
conducted by a person with whom a survivor feels comfortable, and
this option should be presented to survivors. Where possible, former
residents of institutions should have follow-up interviews by an officer
with whom they feel comfortable (e.g. a female officer or an Aboriginal

officer).

Complainants should, however, be informed at the outset that it may
not be possible, over long and complex proceedings, to ensure that the

witness or complainants will always be able to deal with the same officials.

All major decisions about how the police intend to proceed should be
explained fully to the complainant(s), especially any decision not to lay

charges or to terminate an investigation.

PEER, PROFESSIONAL AND PRACTICAL SUPPORT for survivors should be
available from the commencement of a criminal investigation throughout the

trial and beyond.
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Considerations: 70\

Those involved in victim witness support programs should receive
training or education with respect to the particular needs of survivors of

institutional child abuse.

Wherever possible, witnesses for the prosecution should have access to
a private area while waiting to testify, so they do not have to wait with

the accused.

Support should include access to both peer and professional counselling

during a criminal investigation and prosecution.

Financial support should be available to permit a family member or
friend of the complainant to attend the trial or to provide the services of
a therapist or peer counsellor.

THE EXPERIENCE OF TESTIFYING should avoid revictimising complainants.

Considerations:

Devices to protect witnesses, such as screens in front of the witness box,
closed-circuit television and videotaped evidence should be available, in
appropriate circumstances, to adult witnesses. Currently, such devices are
available only to witnesses under the age of 18, and only where they

are complainants in cases involving sexual abuse.

Crown attorneys should have the resources necessary to fully prepare
survivors for testifying. Crown counsel who undertake prosecutions of
historical child sexual abuse should have the resources to explain issues
such as: how the process works, possible outcomes, the role of the com-

plainant, the duration of the process, etc.

Efforts should be made to avoid subjecting witnesses to multiple exami-
nations in the course of one criminal proceeding. Such a procedure
would require the support and collaboration of the Crown and defence
bars. The testimony would have to be videotaped, so that those relying
on it and not present when it was taped could assess the demeanour

of the witness.

If preliminary inquiries are not abolished, cross-examinations within
them should be time-limited, as determined on a case-by-case basis,

subject to an extension where this is justified.
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/o\ The Criminal Code should be amended to ensure that all victims of child
abuse benefit from the same procedural protections as those who are

covered by the 1983 amendments to the sexual assault provisions.

Witnesses’ testimony should not automatically be discredited solely
because they have spoken together. There should be no presumption that
such as evidence is tainted. Defence counsel who wish to establish
that testimony is not reliable should have the burden to do so as in other
ordinary challenges to evidence.

THE SENTENCING PROCESS should be inclusive and restorative wherever

possible.

Considerations:
Defence counsel should exercise discretion and restraint in cross-

examining persons who have submitted a victim impact statement.

Family members should be entitled to provide victim impact statements
to illustrate the lifelong effect of child abuse and how it affects the
relationships of victims with their families.

Where appropriate, courts should promote restorative justice approaches

and involve members of affected communities is sentencing hearings.

Civil Actions

PROSPECTIVE PLAINTIFFS should have access to basic information about
civil actions at no cost.

Considerations:

Provincial governments, Law Societies, professional organisations and
law faculties should continue to develop basic public legal information
programmes that provide accessible information about legal options

available to survivors of institutional child abuse.

This information should relate to matters such as how to contact a
lawyer, the procedure, costs, possible outcomes, and the length of

the process.
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Community service agencies, survivors’ groups and other non-govern- /Q\
mental organisations should also be given resources to develop their own

information kits and pamphlets on the same topics.

Access to information about the experience of pursuing a civil claim
involving institutional child abuse should also be available, and social
service agencies or others who work with survivors should set up
programs that enable former residents to share their experiences with
potential plaintiffs.

PROSPECTIVE PLAINTIFFS should have access to support services to assist

them in coping with the stress of civil litigation.

Considerations:

Social service agencies should develop and promote support networks
composed of survivors with experience in civil litigation and related
processes for seeking redress. They should also compile and publicise
a list of community organisations that have experience in assisting
survivors. Emotional and psychological support should be available
throughout the litigation process.

Professional associations should compile a roster of therapists experi-

enced in working with abuse survivors.

LAW SOCIETIES AND BAR ASSOCIATIONS should continue to organise
professional development programs on how to conduct cases involving

allegations of past institutional child abuse.

Considerations:

Law Societies may also wish to consider adding civil litigation dealing
with child sexual and physical abuse to the list of specialties that may
be certified.

Certification should require not only expertise in litigation, but also
training in how abuse affects survivors, and the implications for the
desirability and conduct of the litigation.

Certification lists should be promoted in appropriate communities,
including within therapeutic communities.
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70\ LAW SOCIETIES SHOULD REVIEW their Codes of Professional Conduct to
ensure that appropriate rules are in place to safeguard against the exploita-
tion of survivors of institutional child abuse, especially with respect to
recruitment of clients and fee arrangements.

Considerations:

The recent revisions to rule 1602.1 of the Code of Professional Conduct
made by the Law Society of Saskatchewan could serve as a model.

The potential for exploitation inherent in contingency fees for class
actions involving survivors of institutional abuse could also be

minimised or eliminated through a variety of means:

e Establishment of a provincially-run class action fund to cover

initial disbursements.

e Mandatory taxation of contingency accounts, or a requirement of
prior judicial approval of contingency fee arrangements.

e Governments or other institutional defendants could refuse to
negotiate settlements where the contingency fee is inflated.

THE NATIONAL JUDICIAL INSTITUTE and other judicial education bodies
should promote judicial education programs about the circumstances and
consequences of physical and sexual abuse of children in institutions.

Considerations:

These programs should provide judges with basic information about
survivor litigants, including:

e information about how survivor symptoms may manifest them-

selves during litigation, and how they might be misinterpreted.

e information about racial and cultural differences that may manifest
themselves in testifying.

e information about the non-financial expectations shared by many
abuse survivors, and how the judicial role and the conduct of the lit-
igation may assist survivors to obtain these goals without impeding

any other requirements of justice.
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LEGISLATURES SHOULD REVISE the principles governing limitation periods 70\
in cases of institutional child abuse, and governments should refrain from

relying on limitation periods as a defence in such cases.

Considerations:

Provincial legislatures should consider the extension of limitation

periods for child sexual abuse through such means as:

e amending legislation so that the limitation period does not begin
to run, in the case of certain types of sexual offences in particular
those that occurred during childhood or adolescence, until the
plaintiff becomes aware of the connection between her or his
injuries and the harm inflicted; and

e increasing the limitation period whenever the action is based
on misconduct committed in the context of a relationship of
dependency.

The federal government should take the lead in adopting a policy that
it will not rely solely on a limitation period defence in cases relating to
institutional child abuse.

COURTS SHOULD GENERALLY RESPECT the requests of plaintiffs to

preserve their privacy over the course of a trial.

Considerations:

In a few recent decisions involving compensation to victims of sexual
violence, the courts have respected the victims’ wish to protect their
privacy by granting a request for authorization to use a pseudonym or
initials, seal the file, obtain a temporary order preventing the publication
of any information that could identify the victim, or holding the
proceedings in camera.

Where legislation now protects the anonymity of the parties by
requiring civil proceedings in family matters to be held in camera but
does not apply to civil proceedings relating to institutional child abuse,
it should be amended so that it encompasses any proceedings relating to
matters, such as institutional violence, that directly or indirectly affect
the family.
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GOVERNMENTS SHOULD NOT IMPOSE confidentiality provisions on
settlements with survivors of institutional child abuse, or on awards granted

pursuant to any alternative dispute resolution process.

Considerations:

It should be up to the plaintiff to decide whether he or she wishes to keep

the terms of an agreement confidential.

Settlement agreements that are not confidential could be recorded in the
register of the superior court where the case was launched.

Where plaintiffs wish to preserve the confidentiality of their settlement
agreements, governments (and other institutional defendants) should
nevertheless publish aggregate data about settlements in respect of
institutional child abuse cases, so long as the data cannot identify
any plaintiff.

WHERE COURTS APPLY statistical data in order to determine lost income for
survivors of institutions, they should use the statistics for the Canadian
public as a whole, rather than those specific to the population that attended

the particular institution.

Considerations:

Statistical averages drawn from among those who were survivors of
institutional child abuse offer only a partial indication of how any par-

ticular individual would have succeeded had he or she not suffered abuse.

Criminal Injuries Compensation Programs

CRIMINAL INJURIES COMPENSATION programs should explicitly provide for
extended limitation periods in cases of sexual or physical abuse committed
while the claimant was a child.

Considerations:

Incorporation of the “delayed discoverability” rule or a statutory exten-
sion of the limitation period would be consistent with the treatment of
child abuse claims in civil actions for damages.
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SURVIVORS OF INSTITUTIONAL CHILD ABUSE should not be refused
compensation solely because they do not report the abuse to the police or

automatically cooperate in an investigation.

Considerations:

Adjudicators should take into account that a claimant’s failure to
cooperate with the police may result from a distrust of authority origi-
nating in the very abuse for which compensation is being sought.

CRIMINAL INJURIES COMPENSATION BOARDS should publish the frame-
work or analytical screen used to determine their awards, as well as their

decisions, withholding the names of the claimants.

Considerations:

Publication of awards would promote consistency, especially among
provinces with similar ceilings for claims.

This would enable policymakers to assess the adequacy of the
program and determine where adjustments should be made.

Ex Gratia Payments

GOVERNMENTS SHOULD REVISE POLICIES on providing compensation by
way of ex gratia payments to include classes of persons who suffered harm,
directly or indirectly, as a result of policy decisions later found to have been
inappropriate, even when others are potentially liable in a civil action.

Considerations:

Normally governments are not civilly liable for damages flowing from
policy, planning or executive decisions. Where a misguided policy
opens the door to, or facilitates the commission of a civil wrong by
others, ex gratia payments should not be excluded as a means to
acknowledge the wrongful policy.
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EX GRATIA PAYMENTS should be offered in cases where an otherwise mer-
itorious and provable claim cannot be pursued because it falls
outside a limitation period, or where liability is uncertain and it is not in the
public interest to defer compensation until litigation has concluded.

EX GRATIA PAYMENT OFFERS to individuals should include reimbursement
for the costs of seeking professional advice in order to make an informed
decision about whether to accept the offer.

GOVERNMENTS SHOULD REVISE POLICIES on paying compensation so
as to provide a mechanism for expedited, interim and “without prejudice”
ex gratia payments.

Ombudsman Offices

JURISDICTIONS THAT DO NOT now have an Ombudsman’s office or similar
institution should consider enacting legislation to establish one.

Considerations:

Where specialised Ombudsman’s offices exist in a jurisdiction, but they
do not have authority to examine questions of institutional child abuse,
either a general Ombudsman office or another specialised Ombudsman
(such as, in the case of the federal government, an Aboriginal
Ombudsman with authority to investigate abuse in residential schools)
should be created.

OMBUDSMAN STATUTES should be amended (where necessary) to require

that governments table a response to an Ombudsman report in the legislature
within a specified delay.
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Children’s Advocates and Commissions

JURISDICTIONS THAT DO NOT now have independent bodies to act as

children’s advocates should consider enacting legislation to establish them.

THE MANDATES OF CHILDREN'S advocates and commissioners should bhe
broad enough to assist children and youth living in residential institutions
and other types of out-of-home care settings, as well as those living at home.

CHILDREN'S ADVOCATES AND COMMISSIONS should establish and consult
regularly with advisory committees made up of people who are or have been
in care, including adult survivors of institutional child abuse.

Considerations:

These committees could advise them generally on how they carry out
their advocacy roles and specifically on matters related to education,
research and systems reviews.

Public Inquiries

GOVERNMENTS SHOULD WEIGH the following factors when determining
whether to launch a public inquiry into allegations of institutional child

abuse:

1.  Whether individuals have made allegations of multiple abuse affecting

several children and authorities have not responded;

2. Whether a primary goal of the inquiry would be to identify systemic
weaknesses and failures;

3. Whether a criminal investigation is ongoing or charges have been laid;

4. Whether an Ombudsman or a children’s commissioner has authority to

investigate; and
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5. Whether any other fact-finding process more attuned to meeting the
needs of survivors exists.
Considerations:

IF A PUBLIC INQUIRY into institutional child abuse is established, the
order-in-council should clearly set out its objectives and the key questions

Even in a jurisdiction with an Ombudsman or a children's commissioner
or advocate, a public inquiry may still be appropriate because: (1) the issue
involves a private institution; (2) there is need for special resources or
expertise; (3) the investigation must be concluded in a short period; and
(4) the investigatory powers of a children’s commissioner or a children'’s
advocate may be limited to current abuse.

to be addressed (e.g., whether the focus will be on determining wrongdoing,
or on systemic and organisational aspects of abuse, or hoth).

Considerations:

The mandate should be communicated to all potential participants; in
particular, former residents and employees of the institution(s) being
investigated.

The commission should be accorded resources that are sufficient to
accomplish its mandate in the time allotted to it.

When a commission of inquiry is established, procedural matters for its
consideration should include:

Whether to hold the hearing in public and how to protect the confi-
dentiality of former residents of an institution.

If former residents of an institution are dispersed geographically, how
to ensure they are able to attend the inquiry.

How to ensure counselling and peer support is available to former res-
idents during the course of the inquiry.

How to ensure that both the process and the commission’s report meet
the communication requirements of former residents, including for
example, the need for interpreters and the need to publish documents
in alternate formats.
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IF A PUBLIC INQUIRY into institutional child abuse is established, respect for 70\
survivors should be reflected in its membership.

Considerations:

Where an inquiry has several members, the inquiry should reflect expert-
ise not only in law, but also in disciplines experienced in dealing with
the impact of institutional child abuse (such as therapists and social
workers). The inquiry should demonstrate sensitivity to the specific
socio-demographic makeup of survivors.

Truth Commissions and Similar Processes to Address
Systemic Human Rights Abuses

A TRUTH COMMISSION HAS the potential to be an appropriate forum for
providing redress where large numbers of people spread over a wide
geographic area have suffered abuses over several generations, and the
goals of fact-finding and healing cannot be achieved without a generalised
amnesty for wrongdoers.

Considerations:

The decision whether to establish a truth commission or some other
truth-finding procedure is a matter to be determined by governments in
cooperation with the affected communities and peoples. If it were agreed
to establish a truth commission, then certain issues related to the opera-
tion of the commission would need to be considered, including
the following:

e Atruth commission should have the power to compel production of
government and institutional evidence. It must be capable of explor-
ing the evidence left by the institutions in question, and
relevant internal records.

e The information-gathering process should be more respectful of
survivors and more therapeutic than it is in criminal or civil actions.
The process should not force survivors to tell their stories. Those who
do participate should be able to testify, publicly or privately, in a safe
and supportive environment.
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e A truth commission should encourage the presentation of official,
public apologies that are meaningful. In addition, the process
could create a forum similar to South Africa’s “Register of
Reconciliation” web page, where individuals can make informal or

personal apologies.

Community Initiatives

SURVIVORS AND THEIR COMMUNITIES should be encouraged to
experiment with different projects and programs organised and
administered at the community level.

Considerations:

A first step is to make available information about other initiatives so that
the full range of possible initiatives can be considered.

Existing healing and reconciliation funds, whether established by
government or others, should be active in providing seed money for

innovative programs.

COMMUNITY-BASED PROGRAMS should be assisted in sharing their
experiences so that new programs could be modelled on successful

initiatives.
Considerations:

This might involve sponsoring publications, videos and websites or
even paying the transportation costs to enable those who are managing
successful programs to visit communities that wish to set up their
own program.

ORGANISATIONS THAT SPONSORED RESIDENTIAL facilities and govern-
ments should continue to make resources available to support local initiatives
through which social services are delivered to survivors of physical and
sexual abuse.
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Redress Programs

A REDRESS PROGRAM should be designed with input from the group it is
intended to benefit.

Considerations:

The most credible form of input is negotiation directly with former

residents or their representatives.

The circumstances of negotiations should ensure, to the extent possible,
that the former residents are on an equal footing with those offering
redress. It may also involve funding a survivors’ group so that informa-
tion is disseminated to as many former residents as possible, and they are
aware of the progress of negotiations. This should involve ensuring that
this group has the means to hire the professional help they require,
if they choose, to assist in the negotiations. This may include lawyers,
interpreters or others such as survivors from other institutions who

former residents feel they need.

Disseminating this information would enable survivors to provide their

views to those negotiating on their behalf.

A REDRESS PROGRAM should offer compensation and benefits that respond
to the full range of survivors' needs.

Considerations:

In institutions where physical or sexual abuse was pervasive, residents
may have suffered psychological and emotional damage as a result, even
if they themselves were not victims of such abuse.

In institutions where the culture of the resident population was
consistently undermined (e.g. in certain residential schools for
Aboriginal children or certain schools for Deaf children), residents may
have suffered long-term harms as a result.

Deprivation of an adequate education should also be considered as a basis
for redress.

Recommendations



D)

70\ REDRESS PROGRAMS should offer a wider range of benefits than those avail-
able through the courts or administrative tribunals.

Considerations:

Survivors may require support in the form of services as much as they
require financial compensation.

The categories of benefits or services which may be offered through a
redress program should not be considered closed. Survivors should have
the opportunity of receiving those benefits which are best suited to their
needs.

Redress programs should be flexible about how they distribute benefits.
The program itself need not provide the benefits directly, but may
simply be willing to fund a variety of services in the community so long
as they are directly related to survivors’ needs.

FAMILY MEMBERS should be entitled to certain bhenefits of a redress

program.

Considerations:

Where a family member has suffered harm as a result of the abuse of a
relative in an institution, he or she should be entitled to receive reason-
able compensation or to participate in certain of the benefits offered to
survivors, in particular, therapy or counselling.

Survivors should also have the option of transferring benefits such as
education benefits to a family member.

BEST EFFORTS should be made to contact as many former residents as
possible to inform them of the redress program in a timely fashion, while
respecting their privacy.

Considerations:

Outreach efforts should protect the privacy of former residents by
avoiding direct approaches, for example, through the mail.

418 LAW COMMISSION OF CANADA



General outreach (i.e. notices and advertisements) can target settings
where survivors are likely to see them, for example, wherever mental
health services are provided, Aboriginal friendship centres, community

groups, continuing education institutions.

Former residents serving time in prison should be given an equal oppor-
tunity to participate in redress programs — outreach to the prison
population should therefore be undertaken, and accommodation made
to enable prisoners to present their claims. The information provided
in outreach letters or advertisements should be in clear and accessible

language.

Verbal outreach (e.g. via radio or a toll-free 1-800 number) is as

important as written communication.

Outreach should commence well in advance of the program itself, to
allow former residents the time needed to consider their options and

to maximise the number of claimants who apply within the set period.

THE CLAIMS PERIOD should be designed to ensure that the maximum number
of claimants has an opportunity to apply.

Considerations:

A claims period should be set for a realistic duration, and should not be
terminated prematurely.

Termination of a claims period should only occur with reasonable notice.

A REDRESS PROGRAM must be based on a clear and credible validation
process.

Considerations:

The focus of the validation process should be on establishing what
harms were suffered at the institution, the effects of those harms, and the

appropriate level of compensation.

The standard of proof required should be commensurate with the
benefits offered.
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Those determining the validity of claims should be impartial decision
makers. Members of adjudication panels should have the appropriate
professional background, training or life experience to recognise the
harms of institutional child abuse. They should have experience with a
compensation process, rather than only a fault-finding process.

The onus should be on those organising the redress program to corrob-
orate, to the extent possible, the experiences recounted by those claiming
compensation. All possible sources of corroboration should be canvassed,
including institutional archives, school performance and attendance
records, contemporaneous medical, social service or police reports, and

the verdicts of criminal proceedings, if any.

THE ADMINISTRATION OF A REDRESS PROGRAM should have the confidence
of both funders and beneficiaries.

Considerations:

Where possible, those administering a program should be independent

of those funding it.

An attempt should be made to assure continuity in the administration
of the program, both for the sake of efficiency and to facilitate the
development of a relationship of trust with survivors.

Adjudication panels should have some members whose backgrounds

reflect the backgrounds of the claimants.

BEST PRACTICES IN REDRESS PROGRAMS should be assembled by an inde-
pendent body, such as a university department or research institute, for the

benefits of society as a whole, as well as survivors.

Considerations:

Programs to train survivors or their representatives in the negotiation of
redress programs should be established.

Those who negotiate on behalf of governments or churches should also
receive training or have knowledge about the circumstances and effects
of institutional child abuse.
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THERE SHOULD BE A PLACE (OR PLACES) where those who lived in institu-
tions can record their experiences and where historical materials

concerning these institutions can be gathered.

Considerations:

The recording of experiences could be done in a variety of formats — tape-
recorded conversations, interviews, monologues, original artwork,
photographs, written remembrances, videotapes, efc. Contributions need
not be limited to experiences of abuse, but could include all recollections

of life in an institution.

Contributions could come from individuals, groups, and/or communi-

ties.

Procedures should be in place to ensure that no allegations or accusations
are made against named or identifiable individuals. Where such allega-
tions or accusations are made, they should be deleted or expunged.

Prevention

THE VALUES AND PRINCIPLES set out in the Convention on the Rights of the
Child, should be the foundation upon which all programs and services for

children and youth in out-of-home care are built.

Considerations:

Governmental and non-governmental organisations that deliver
programs and services to children outside the home to assist in their
personal growth or well-being should review, and if necessary revise,
their guiding instruments (such as laws, by-laws, missions statements,
policies and standards) to ensure that they clearly and formally
articulate and reflect the rights and best interests of the children in their
care and are consistent with the values and principles set out in the
Convention on the Rights of the Child.
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70\ GOVERNMENTS, RESEARCH INSTITUTIONS and non-governmental organisa-
tions should coordinate their efforts to compile and disseminate an inventory
of promising and proven measures to prevent the abuse of children in out-of-
home care.

Considerations:

A number of published and unpublished studies and reports have already
been produced which relate to the vulnerability and experiences of
children and youth in residential and out-of-home care. As a first step,
Health Canada could create an inventory of these reports (which have
been prepared by provincial Ombudsman offices, children’s advocates
and children’s commissioners, by independent researchers under con-
tract to governments, by non-governmental organisations and by
others). The inventory, along with links to electronic copies or informa-
tion on how to obtain copies of these materials, could be made available
online through an electronic resource centre such as the National
Clearing House on Family Violence.

The objective in compiling and coordinating information is to raise
awareness and provide resources for education. Governments should not
control or horde information and a plurality of non-governmental
research bodies should be supported.

RESEARCH AGENCIES, non-governmental organisations and governments
should compile a comprehensive, inter-disciplinary, and public review of

child abuse reporting laws and practices.

Considerations:

This review should explore the reasons mandatory reporting provisions
are not working and suggest alternative approaches and frameworks that
could lead to more voluntary disclosures, encourage reporting of all types
of abuse affecting all children and youth, and produce interventions that

are responsive to the young people’s needs and serve their best interests.

This review should also examine whether current laws adequately
identify the out-of-home care facilities to which they apply, whether
they envision licensing and mandatory, independent inspections, and
whether they require comprehensive investigations of systemic features
of a facility where abuse is reported.
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RESEARCH AGENCIES, non-governmental organisations and governments 70\
should sponsor research into the most appropriate strategies for healing the

harms of institutional child abuse.

Considerations:

The need to understand how to help survivors overcome the negative
effects of institutional child abuse is pressing. Traditional legal redress
processes have shown their limited capacity to meet the needs of sur-
vivors. Newer, more comprehensive redress programs are being
established without any clear understanding of the kinds of individual

and collective therapeutic needs of survivors and their communities.

Collaborative research funding programs could be an effective means of

promoting the necessary research.
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Minister’s Letter

Mr. Roderick A. Macdonald
President

Law Commission of Canada
473 Albert Street, 11" Floor
Trebla Building

Ottawa, Ontario

K1A OHS8

Dear Mr. Macdonald:

I am writing further to our recent discussions concerning a reference to
the Law Commission of Canada. As you are aware, I very much appre-
ciate the role that the Law Commission can play in providing
independent advice on reform of the law of Canada and its effects, with
a view to ensuring that the legal system meets the changing needs of
Canadian society and of individuals in that society.

With this in mind, I ask the Commission to undertake, pursuant to
s.5(1)(b) of the Law Commission of Canada Act, a report addressing
processes for dealing with institutional child physical and sexual abuse.

The federal government and many provincial and territorial govern-
ments are confronted with the difficult issue of responding to victims
of physical and sexual abuse that occurred in government-run, as well
as government-funded and sponsored institutions, in the past. Cases of
this nature raise sensitive issues for the individuals involved, for their
families and for the communities. Governments are concerned about
how best to deal with these issues in a responsible and fair way. While
it is clear that lengthy civil and criminal trials are not ideal processes in
this context, it is less clear what types of processes would best address
wrongdoing, while affording appropriate remedies, and promoting

reconciliation, fairness and healing.
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As an independent, multidisciplinary agency mandated to consider
law and justice, the Law Commission of Canada is well suited to
examine processes to deal with institutional abuse. It can provide gov-
ernments, and Canadians generally, with an inventory and comparative
assessment of approaches available.

The Commission is being asked to conduct its research and study in
consultation with all interested parties and constituencies. However,
the Commission should not address processes that affect Aboriginal
peoples until national Aboriginal leadership is closely consulted as to
how best to involve Aboriginal peoples in carrying out the reference.

The result of the Commission’s study should be analytical, concep-
tual and non-prescriptive. It should include a discussion of approaches
in Canada and elsewhere, but should not be structured so as to pre-empt
or derail any ongoing processes in place or under consideration. More
specifically, it is not intended to displace, delay or in any way be in
lieu of the federal government response to the recommendations of the
Royal Commission on Aboriginal Peoples. Nor is this reference to
the Law Commission intended to provide a public forum for redress
either of general situations or specific cases.

I would suggest that the Commission’s work be multi-staged. An
initial report, outlining the issues and identifying the required research
and studies, including the range of constituencies that must be involved
in the process, could be completed by the end of January 1998. A
comprehensive analysis of all the facets of the problem could follow in
June 1998. The Final Report, reviewing various approaches and their
implications, is to be submitted in November 1998.!

I look forward to receiving the Report of the Law Commission of
Canada on this complex and important issue.

Sincerely yours,

A. Anne McLellan

! The date for submission of the Final Report was subsequently extended.
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