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Executive Summary

Anticompetitive Pricing Practices and the Competition Act
Theory, Law and Practice

by J. Anthony VanDuzer and Gilles Paquet, University of Ottawa

Introduction

Anticompetitive pricing practices are frequently the subject of complaints to the Competition Bureau.  In
the five years beginning April 1, 1994, the Bureau received 931 complaints about alleged unfair pricing
practices, such as predatory pricing, price discrimination and price maintenance.  Despite the substantial
volume of complaints, however, relatively few have been the subject of formal inquiries, even fewer are the
subject of litigation and only a fraction of those have been successful.

Recently, concerns were raised regarding the effectiveness of the Competition Act provisions dealing with
pricing practices and the Bureau's enforcement of them in the context of the debate on Bill C-235, a private
member’s bill which proposed to amend the Competition Act with the objective of better addressing
certain forms of anticompetitive pricing activities. As a consequence of its consideration of the Bill, the
Standing Committee on Industry resolved to review the pricing provisions of the Competition Act and their
enforcement.

In anticipation of the Industry Committee’s review, in June 1999, the Commissioner engaged the authors
of this report to conduct this independent study of the provisions of the Competition Act dealing with
anticompetitive pricing and their enforcement by the Bureau.

PART I  Developing a Competition Policy Framework for Anticompetitive Pricing

Introduction

Section 1.1 of the Competition Act describes the purposes of Canadian competition law as follows: 

to maintain and encourage competition in Canada in order to promote the efficiency and
adaptability of the Canadian economy, to expand opportunities for Canadian participation
in world markets, to ensure that small and medium-sized enterprises have an equitable
opportunity to participate in the Canadian economy, and to provide consumers with
competitive prices and product choices.

Section 1.1 has been interpreted by the Bureau as endorsing the principle that competition law is geared
to the maintenance and promotion of competition as a process, and not to the protection of competitors.
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Such an interpretation recognizes that a normal characteristic of competition is that some market
participants may not thrive or even survive while others prosper because of their superior competitive
performance.  This dynamic effect of competition is essential to ensure that the efficiency benefits of
competition are realized.  Reductions in the number of competitors should be permitted in the interests of
efficiency where the survivor is a more efficient competitor, the reduction is not caused by anticompetitive
conduct and the marketplace after the reduction in competition remains sufficiently competitive, taking into
account potential as well as actual competition.  Of course, protecting the competitive process will mean
protecting competitors in some situations where they are threatened by anticompetitive conduct or their
elimination would result in insufficient remaining competition.  Distinguishing anticompetitive conduct from
acceptable marketplace behaviour and determining what level of competition is sufficient are extremely
difficult.

Because the purpose clause of the Competition Act states that competition is to be sought as a way to
ensure opportunities for some particular subsets of enterprises, some competitors may legitimately expect
broader protection through this law than a single minded commitment to the competitive process based
solely on efficiency considerations would dictate.  In other words, the purpose clause may be interpreted
as expressing an intention to proscribe anticompetitive behaviour, even where the outcome is the removal
of a less efficient competitor and sufficient competition remains in the market place.  In this way, protecting
fair and equitable opportunities for small and medium sized enterprises could lead to difficult tradeoffs with
the promotion of efficiency.

In relation to anticompetitive pricing,  respecting these sometimes competing interests is made more difficult
by the evolving understanding of the economic effects and likely incidence of potentially anticompetitive
pricing practices.  Designing effective competition law rules is further complicated by changes in the
marketplace.  The challenge is to ensure that the law continues to fulfil its objectives as the markets to which
it applies develop.

Economic Analysis

Introduction

Most economic analysis of competition policy is concerned with how to protect the competitive process
by ensuring that markets function efficiently.   From this perspective, the challenge is to design a regime
which provides relief where pricing behaviour is actually destructive of efficiency enhancing competition.
A pricing practice should be considered anticompetitive, for example, where it creates a risk that future
prices and other terms of sale will be less favourable to consumers than they would be otherwise.  In this
Part, we discuss the circumstances in which pricing practices are considered anticompetitive under
economic theory.

Price Discrimination
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Price discrimination means charging different prices to different customers, whether other businesses or final
consumers, for the same product where the differences in price do not reflect differences in the cost to the
supplier of serving the customers.  Three conditions are necessary for a firm to discriminate.

1. The firm must have sufficient market power to set price (otherwise customers charged
higher prices would choose to purchase from a competing supplier).

2. The firm must be able to identify different classes of customers with different levels of
sensitivity to the price of the product.  These differences may arise because of different
needs, income levels or uses of the product.

3. There is limited opportunity for customers to resell to each other.  It must not be
possible for customers paying a low price to sell to those for whom the product is priced
more expensively. 

Empirical evidence confirming the existence of price discrimination can be found relatively easily.  Price
discrimination, however, is not inherently anticompetitive.  Indeed, it is very difficult to identify simple indicia
of anticompetitive price discrimination.  Much depends on the circumstances of each case.  Often
discrimination may be preferable to a situation in which discrimination is not practised.

If price discrimination simply results in expanding a market, an increase in welfare will result.  If we assume
that some groups of consumers would not ordinarily purchase any product at the price a non-discriminating
seller would charge if it was restricted to a single-pricing strategy, these groups would be better off if the
seller was willing and able to sell them product at a lower price.  Price discrimination of this kind can
increase total output and welfare.  The low price buyers are better off and those buying at the price which
would otherwise be charged are no worse off.

To the extent that the discriminator charges more than it would if discrimination were prohibited,
discrimination will impose a loss on the consumers paying the higher price.  How one views the distributive
effect represented by this transfer to the price discriminator will be affected by various factors.  These
include whether the discriminator also discriminates by selling below the price it would charge in a single
price world and whether there are efficiencies associated with the discrimination.  For example, through
discriminating, the discriminator may be able to expand production to a more efficient level.  

In short, the consequences of the discrimination are difficult to characterize in the abstract.  Any competition
law provision designed to address anticompetitive price discrimination should be  restricted to true price
discrimination as defined at the beginning of this section.  As well, some competitive effects test will be
necessary because the existence and nature of any anticompetitive effect will depend upon the particular
circumstances in which discrimination occurs in each case.  Assessment of the competitive effects of
discrimination will be difficult, imposing a need for significant data and difficult microeconomic forecasts of
demand and other variables.
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Predatory Pricing

Predatory pricing occurs where a firm temporarily charges particularly low prices in an attempt to deter
market entry by new competitors, to drive out existing competitors, or to discipline competitors.  While low
pricing is commonly complained about by firms struggling to compete, it is hard to distinguish predation
from aggressive competition in practice.  

Prior to the 1980's, predation was regarded by economists as likely to be rare.  This view was based on
the assumption that to become an economically rational strategy for a firm there must be a reasonable
prospect of recouping its losses after a successful low pricing campaign and that prospects for recoupment
are low in the absence of high barriers to entry.  If high prices were charged by a supposed predator after
successfully eliminating or deterring competitors from entering a market with low barriers to entry, others
would enter to take advantage of the high prices and the price would not be sustainable.

More recently, some sophisticated theoretical claims have been made suggesting a wider array of
circumstances in which predation may be a rational strategy.  Predation is more likely to be successful
where the predator has better access to capital than the victim.   Predation may be used to create a
reputation for toughness.  The reputation created by an act of predation at one time may be sufficient to
deter future entry on an ongoing basis, allowing the predator to raise prices to recoup its investment in
predation.  Incumbent dominant firms may also successfully predate by lowering price upon entry by a new
firm to send a signal either that demand is weak or that the predator's costs are so low that they can afford
to reduce prices.  In either case, the intended message may be that there is no prospect of profitable entry.
In these ways, firms may use strategic behaviour to create barriers to entry.

Pricing can only be considered predatory where it is below some measure of the predator's cost.   Most
economists agree that prices below the predator’s marginal cost of production are likely to be predatory,
though because of the difficulty of assessing marginal cost, average variable cost is often used as a proxy.
Similarly, in most circumstances, prices above average total cost will not be predatory.  Whether prices
between average variable cost and average total cost are predatory will depend upon the predator’s
market share, barriers to entry and other circumstances in the market.

Some commentators have suggested that evidence of intent is useful to distinguish true predation from pro-
competitive price cutting.  The difficulty with such an approach is that it is often impossible to produce
reliable evidence of intent.  

Empirical studies have found cases of predation.  Nevertheless, there remains substantial disagreement
regarding the prevalence of the practice.

The basic indicators of predation may be identified as follows, though none is conclusive.

1. Market power defined by reference to market shares and barriers to entry.  In the absence
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of market power, the prospect of recouping the costs of a predatory campaign is small.

2. A policy of selling at prices below some measure of the predator’s cost.
(A) Where sales are at prices below average total cost and the predator has no pro-

competitive explanation, such as 
(I) meeting competition or changes in demand conditions; or
(II) excess supply.

(B) Where sales are at prices below average variable costs.

3. Evidence of predatory intent.

This simple listing raises but does not address, the challenge of how each of these indicators may be used
in practice.

Price Maintenance

Price maintenance occurs where a firm tries to set a minimum price at which another firm can sell its
product.  Where price maintenance occurs horizontally between competitors who agree to fix their prices
it is unambiguously anticompetitive.   Where price maintenance is vertical, such as where a retailer agrees
that it will not sell the products of a wholesale supplier for less than some price specified by the supplier,
the effect on competition is more difficult to assess.

The economic rationale for prohibiting vertical resale price maintenance under competition law is that it
lessens competition by restricting the ability of the retailer to compete on price.  It leads to higher prices
for consumers and higher margins for retailers, and, in the process, protects inefficient retailers that would
not prosper in a truly competitive environment.  In the absence of price maintenance, competition would
be more likely to eliminate less efficient retailers and lead to price and cost reductions in the long run.
Where price maintenance is implemented by a supplier solely in response to pressure from one of the
supplier’s large customers seeking to eliminate the low pricing policies of competitors of the customer, the
only purpose may be to protect the large customer from price competition. 

On the other hand, efficiency is typically served by freedom of contract and many commentators have
suggested that vertical resale price maintenance should be permitted, at least in some circumstances. 
Suppliers may want to encourage resellers to compete on demand determinants other than price, such as
service.  Resale price maintenance ensures that retailers have an incentive to offer important consumer
services because they are precluded from competing on price.  Another efficiency explanation is that
suppliers, such as those in the designer clothing industry, may want to maintain a certain image of their
product which can be damaged by the item being discounted or used as a loss leader.

It is possible to identify some of the economic indicia of anticompetitive vertical price maintenance as
follows:
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1. The person implementing price maintenance (the “Supplier”) has market power, a
characteristic of which is limited opportunities for customers to change suppliers; and

2. The Supplier does not have an efficiency based justification, such as a desire to increase
service or prevent brand impairing practices, which would include loss leadering or
misleading advertising.

Challenges of the New Economy

The Canadian economy has become increasingly competitive as a consequence of globalization,  due, in
part, to the ongoing process of trade liberalization. As well, in certain sectors the channels of distribution
have substantially changed.  The emergence of “big box” retailing and internet distribution are both a
response to and a cause of increased competitiveness.  Even more fundamentally, the economy is currently
undergoing a radical transformation; it is becoming more and more knowledge-based and increasingly
innovation-driven.  The following features of the new economy may require a rethinking of competition
policy in relation to anticompetitive pricing especially predatory pricing: (1) accelerating technological
change; (2) increasing returns and declining or zero marginal cost as units of output increase; (3) market
dominance by firms is more likely to be short-lived or non-existent; and (4) the desirability and benefits of
setting industry standards.

Legitimate efficiency enhancing competition through low pricing practices is likely to become more
pervasive.  In some industries, high rates of innovation will continually drive down costs.  The prospect of
declining marginal costs and increasing returns associated with increased production will also encourage
low pricing strategies.  Such strategies may be most common where establishing the industry standard may
have substantial benefits, such as in software where a program’s value increases with the number of users.
  
Technology is driving down barriers to entry, both through innovations in marketing and distribution, such
as internet sales, and by creating low cost ways of carrying on business.  When one combines declining
barriers to entry with increasing threats to dominance in some markets from new products and technologies,
the likelihood that dominance can be exploited to injure competition through anticompetitive pricing
practices is substantially reduced.  At the same time, a characteristic of an innovation driven market is that
the innovator will be dominant, at least for a time and that there may be efficiencies associated with
dominance, including the promotion of further innovation.  
In the new economy, the challenge of accurately identifying and taking enforcement action against
anticompetitive pricing behaviour will become more daunting.  The Competition Bureau will need to be
vigilant to ensure that its enforcement policies are both informed by and sensitive to the exigencies of the
new economy.  In part, this means that competition authorities should increasingly emphasize dynamic over
static efficiency goals in their enforcement analysis.  Dynamic efficiency recognizes, for example, that
innovation is essential to efficiency, that the establishment of a standard may be beneficial to consumers and,
in any event, that any standard will not be sustainable in the long term since standards themselves are a
significant site of competition.
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PART II Competition Act Provisions Dealing with Anticompetitive Pricing

Price Discrimination

General Discussion

A criminal prohibition on price discrimination was introduced into Canadian law to address concerns that
large buyers might be able to use their market power to extract unfairly large discounts from suppliers.  The
grocery industry was identified as particularly threatened by this type of behaviour.  The purpose of the
provision was to protect small business.

The essence of the current provision is a prohibition on suppliers engaged in a practice of granting
concessions on price to one purchaser which are not available to competing purchasers of the same article
in like quality and quantity.  The provision contains some significant limitations.  Unlike most of the
provisions of the Act, it only applies to a "sale" of "articles".  Other forms of transactions, such as leases
are not included; sales of anything other than an article, such as a service, are not included.

Price Discrimination Enforcement Guidelines

The Price Discrimination Enforcement Guidelines, published by the Bureau in 1992, purport to set out
the Bureau's enforcement policy and its interpretation of the price discrimination provisions.  The
Guidelines indicate that the Bureau is unlikely to take action against a wide range of discounting practices
taking the form of discounts which are available upon the purchaser fulfilling some condition, such as
performing a service for the seller.  Such discounts are not likely to raise issues assuming that they are
available to all purchasers who compete with each other. 

Some aspects of the Guidelines have been criticized as departing from the language of the Act.  The
requirement that discounts and other concessions be “available” to competing customers is interpreted in
a manner which is, arguably, inconsistent with section 50(1)(a) and unduly onerous because it requires
suppliers to actually offer discounts to all customers in some circumstances.

Also, the Guidelines appear to create an exemption for enforcement purposes for sales between affiliates,
when none exists in the Act.   The Bureau may consider transactions between affiliates as being something
other than sales and so outside the reach of the price discrimination provision.  The jurisprudence on what
is a sale, however, is well settled.  It seems unlikely that a court would exclude a transaction between
affiliates if the formal requirements for a sale, including, in particular, the passing of title, are met.  

In a similar way, the Guidelines indicate that all the franchisees in a franchise system may be treated as a
single economic unit, such that anyone selling to the franchisees may aggregate all their purchases for the
purpose of granting volume discounts.  Where the franchisees make their purchases individually and are
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individually responsible for payment, this interpretation seems doubtful, since separate sales take place
between the supplier and each franchisee.

Predatory Pricing 

General Discussion

Predatory pricing is a criminal offence under section 50(1)(c) of the Competition Act.  Several elements
must be established before the offence is proven.  The alleged predator must be engaged in business and
engaged in a “policy” of selling products at prices which are “unreasonably low.”  Also, one of four (4)
alternative requirements must be met:

1. the policy must have the effect or tendency of substantially lessening competition;

2. the policy must have the effect or tendency of eliminating a competitor;

3. the policy must be designed to substantially lessen competition; or 

4. the policy must be designed to eliminate a competitor.

There has been very little jurisprudence to inform the interpretation of these requirements.  In Hoffman-La
Roche, it was held that before a policy will be found there must be a conscious decision to sell at an
unreasonably low price and there must be continuing or repeated sales, though a written policy need not
be found.

"Unreasonably low" was interpreted in the Consumers Glass case.   The court stated that the purpose of
section 50(1)(c) was to prohibit selling at low prices for an anticompetitive purpose. The Court did not give
any indication as to how to identity such a purpose, except to say that an anticompetitive purpose should
not be inferred from the fact that a firm sets prices to a particular level with the intention of gaining business
from a rival even if the alleged predator knew that pricing at that level would make it difficult for a new
entrant to stay in the market.  The court stated that setting prices so as to take business away from rivals
for the purpose of minimizing losses to a new entrant or maximizing profit is the whole object of
competition.

Where a price reduction is defensive, that is, in response to price cutting by a rival, even if it is a pre-
emptive response, pricing is unlikely to be found to be unreasonably low unless it is disproportionate, in
some way, to the rival's behaviour.

Another factor relevant to determining if prices are unreasonably low is cost.  The courts have not been
clear on what is the appropriate cost based test.  While Consumers Glass and Hoffman-La Roche held
that pricing above average total cost could not be predatory, a presumption of predation from pricing below
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average variable cost has not been adopted, nor has a test been articulated for pricing between average
variable cost and average total cost. 

The case law provides no real guidance on the interpretation of the four final alternative requirements of
section 50(1)(c).

The Predatory Pricing Enforcement Guidelines

In 1992, the Competition Bureau issued the Predatory Pricing Enforcement Guidelines which adopt
a two part test to determine whether prices are unreasonably low.  First, the Bureau looks at one of the
key indicators of predation identified in Part I: market power, including market share and barriers to entry.
A market share of 35% is generally considered the threshold below which market power is unlikely to be
sufficient. Under the Guidelines, barriers to entry include cost advantages enjoyed by an incumbent firm,
such as licensing requirements which the incumbent has already satisfied, costs associated with acquiring
market specific assets and control of essential technology or sources of raw materials through vertical
integration.  The Guidelines acknowledge the possible existence of strategic barriers, such as a reputation
for predation.

The second step, in determining whether there is evidence of unreasonableness, is to apply a cost based
test.   Consistent with Consumers Glass and Hoffman-La Roche, prices above average total cost will not
be considered to be unreasonable low.   The Guidelines go on to provide specific guidance regarding other
price/cost comparisons.  Prices less than average variable cost will be considered to be unreasonably low
in the absence of some legitimate commercial objective, such as the need to sell off perishable inventory.
Whether prices between average total cost and average variable cost will be considered predatory will
depend on the circumstances.

The two stage test in the Guidelines is only concerned with the likely effect in the market, with whether the
alleged predator is going to be able to recoup its losses.  The test itself may not be satisfied where the effect
is only to eliminate a competitor.  Section 50(1)(c), however, specifically refers to unreasonably low pricing
policies having the effect or tendency or eliminating a competitor as well as to policies designed to
substantially lessen competition or eliminate a competitor.  A policy may be found to be designed to have
these effects regardless of whether it has or is likely to have them.

Several statements in the Guidelines suggest that meeting the two stage test is not an absolute threshold
requirement for proceeding with a complaint about predatory pricing.  The Guidelines indicate that
unreasonable low prices may be inferred from all the circumstances including, evidence of predatory intent
and the exclusion or elimination of competitors.  The thrust of the Guidelines, however, is to de-emphasise
these bases of liability.
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Price Maintenance

General Discussion

Under section 61 of the Competition Act, it is illegal for a person engaged in business to attempt to
influence upward or discourage the reduction of the price at which any other person engaged in business
offers or supplies a product in Canada by “any agreement, threat, promise or like means”. Requests,
discussion, persuasion and suggestions directed toward the maintenance of prices, however, are all
permitted.  Breach of the provision is a criminal offence.

Refusing to supply or otherwise discriminating against a person because of that person's low pricing policy
is similarly prohibited.  It is sufficient for a conviction, if the low pricing policy is one of the reasons for the
refusal. Section 61(10) provides four (4) defences for refusing to supply.  A supplier may refuse to supply
a person where that person is making a practice of any of the following:

1. using products supplied as loss leaders;

2. using products supplied not for the purpose of selling them for a profit but to attract
customers to buy other products;

3. engaging in misleading advertising in respect of the products supplied; and

4. not providing the level of service that purchasers of the products might reasonably expect.

Under section 61(6) no person may, by threat, promise or any like means attempt to induce a supplier, as
a condition of doing business with the supplier, to refuse to supply a product to a particular person because
of the low pricing policy of that person.

Abuse of Dominance

The abuse of dominance provision was introduced into Canadian competition law in 1986 to replace the
criminal monopoly provision.  The purpose of the provision is not to address the fact of structural
dominance in a market, but to provide relief where dominance has been used to abuse the interests of
consumers or producers.  While the old monopoly provision and the provisions prohibiting price
discrimination, predatory pricing, and resale price maintenance create criminal offences under the
Competition Act, the provisions dealing with abuse of dominant position provide for civil review by the
Competition Tribunal applying the civil standard of proof.

Section 79(1) provides as follows:

Where, on application by the Commissioner, the Tribunal finds that
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1. one or more persons substantially or completely control, throughout Canada or any area
thereof, a class or species of business,

2. that person or those persons have engaged in or are engaging in a practice of
anti-competitive acts, and

3. the practice has had, is having or is likely to have the effect of preventing or lessening
competition substantially in a market,

the Tribunal may make an order prohibiting all or any of those persons from engaging in that
practice.

In order to assess the degree of control by the allegedly dominant firm, the first step is to define the relevant
product and geographic dimensions of the market.  "[S]ubstantial control" has been equated with market
power, meaning that the allegedly dominant firm has the ability to maintain prices above competitive levels
for a considerable period.  The primary indicators of market power are market share and barriers to entry.
High market share alone will give rise to a presumption of dominance.   In Laidlaw, the Tribunal stated that
dominance would not be presumed where market share is below 50%.

Once dominance is established the Tribunal must determine that the dominant firm has engaged in a practice
of anticompetitive acts which has had, is having or is likely to have the effect of preventing or lessening
competition substantially.  Section 78 of the Competition Act lists a number of anticompetitive practices
which the Competition Tribunal may find to constitute abuse.  Some of the types of behaviour referred to
in section 78 relate to pricing.  In any case, the list is not exhaustive and, in several cases, acts outside those
specified in section 78 have been found to be abusive.  Price manipulation may be used by a dominant firm
in a wide variety of ways to discipline, deter or eliminate competitors.   In the abuse cases so far, however,
pricing issues have played a relatively small role.

One of the anticompetitive acts alleged in NutraSweet was predatory pricing.  Although, ultimately, the
Tribunal did not find evidence of predation it made several comments which will undoubtedly inform the
manner in which predation will be dealt with in future cases.  First, the Tribunal accepted that predation
could be an anticompetitive act under section 79. Second, the Tribunal stated that pricing below marginal
cost should be deemed predatory.  Third, the Tribunal indicated that predation is not a rational strategy
unless there is some prospect of recoupment and accepted that a firm may signal an intention to predate
in one market by predatory activity in another.

Finally, the Tribunal must find a substantial lessening of competition.  This test has been held to require that
the anticompetitive acts of the dominant firm preserve or add to the dominant firm's market power.  In
particular, the Tribunal will ask whether the action creates or strengthens barriers to entry as well assessing
the magnitude of this effect.  The Tribunal must also give consideration to the possibility that the practice
was a result of “superior competitive performance.”
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Part III Enforcement of Competition Act Provisions by the Bureau

Introduction

This part of the report provides (i) a brief overview of the process by which the Bureau deals with
complaints, followed by (ii) a statistical profile of the Bureau’s enforcement experience for all complaints
dealt with by the Bureau over the five (5) year period beginning April 1, 1994 and ending March 31, 1999
(the “Review Period”) which concerned price discrimination, predatory pricing or price maintenance and
(iii) a discussion of the criteria used by the Bureau to select cases for enforcement action.

Complaints Process

Bureau commerce officers are responsible for making a preliminary assessment of each complaint received.
In cases where the responsible commerce officer determines that the complaint does not disclose any basis
for proceeding under the Act, the officer may terminate the investigation.  If, after a preliminary assessment,
it appears to the officer and his or her supervisor that there is a basis for a more thorough review, a
complaint is designated as a “project” and further work is done, including applying the case selection
criteria developed by the Bureau, gathering more complete information and identifying and assessing the
strength of evidence. 

In light of the results of the application of the case selection criteria and this more comprehensive analysis,
a decision is made as to whether the case has sufficient merit to justify going forward to the next stage, the
commencement of an inquiry by the Commissioner.  Once an inquiry has been commenced the
Commissioner can use his formal investigative powers, including seeking an order directing a person to be
examined under oath or a warrant authorizing the searching of premises and the seizing of documents.

Alternatively, at any stage, the investigation of a complaint may be terminated or some kind of alternative
case resolution (“ACR”) reached.  An ACR may take various forms from a simple information visit by
Bureau staff to explain the Act to formal undertakings monitored by the Bureau and consent prohibition
orders.

Summary of Statistical Record of Enforcement Experience

During the Review Period, 931 complaints were received but very few rose to the level of the more
intensive review characterizing the project stage.  The overwhelming majority of complaints (88%) were
terminated by commerce officers and their supervisors.  Of the complaints which did become projects, in
fewer than 1/3 was an inquiry initiated and formal enforcement proceedings were extremely rare.  By
contrast, ACR’s were successfully used in about 10% of complaints.  

Price maintenance was the most frequently complained about anticompetitive pricing practice (461
complaints), though it was fairly closely followed by predatory pricing (382 complaints).  Notwithstanding
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the pervasiveness of price discrimination, the number of price discrimination complaints was a relatively
small proportion of the total (88 complaints).  

Price maintenance was the only anticompetitive pricing practice in relation to which the Bureau took  formal
enforcement proceedings, though the number of occasions was very small (3). This rare resort to formal
enforcement in price maintenance cases during the Review Period represented a significant change in
enforcement policy from years before the Review Period.  Formal enforcement activity was largely
replaced by ACR’s.

In contrast to price maintenance, the number of formal enforcement actions with respect to price
discrimination and predatory pricing has never been substantial.  That there were none during the Review
Period is consistent with earlier enforcement activity.  The proportion of price discrimination and predatory
pricing complaints resolved through alternative case resolutions during the Review Period was also very
small.

Complaints are received from a wide variety of industries.  With the notable exception of gasoline (16.7%
of complaints), no single industry appeared to be the source of a disproportionate number of complaints.
There were certain industries in which there were serious enough concerns that projects were commenced
in a significant number of cases: gas, groceries, telecommunications and waste, together accounting for
almost 50% of total Bureau projects relating to pricing.  It is also notable that the overwhelming significance
of gasoline in complaints did not follow through into projects, where groceries, telecommunications and
waste were all more frequently the subject of the more thorough investigations to which projects are
subject.

Case Selection Criteria

Introduction

In an era of continually shrinking resources, it is essential for any government organization to put in place
systems which will assist it to marshal its resources most effectively to accomplish its mandate.  In response
to its expanded responsibilities and constrained resources, the Bureau has adopted case selection criteria
to ensure that competing priorities are evaluated in a systematic way and that resources within each branch
are efficiently allocated.

 The core of the case selection criteria consists of four (4) categories of factors:

1. Economic Impact
2. Enforcement Policy
3. Strength of the Case
4. Management Considerations
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From the interviews conducted for this study, it is clear that the case selection criteria are used as a guide
to management decision making not a substitute.  Often, it was suggested that if a case was considered to
have sufficient merit, it could be proceeded with notwithstanding a low score.  Consequently, while there
are several aspects of the case selection criteria which may tend to produce low scores when applied to
pricing cases, it seems that this would not necessarily prevent a meritorious case from proceeding.

The enforcement policy expressed in the case selection criteria attach no priority to price discrimination or
vertical price maintenance cases.  Indeed price discrimination is not even referred to.  As well, the
significance given to the economic impact of the anticompetitive conduct under the criteria may tend to lead
to lower scores in such cases, since often the activity complained about may be restricted to local markets.
In the case of price maintenance, this negative effect may be significantly offset because the likelihood and
availability of ACR's provides a meaningful alternative to prosecution making enforcement action much
more cost effective and leading to higher scores under management considerations.  Also, meritorious price
maintenance cases are likely to receive high scores on the strength of case criterion because the
requirements for the offence are relatively straightforward. 

With respect to predation cases, several features of the criteria seem likely to reduce scores in most cases.
Like price maintenance and price discrimination, predation cases are not a priority and tend to be in local
markets in which the economic impact may be low.  As poor candidates for ACR's, the only option for
resolving a predation case is likely to be a drawn out prosecution which will score poorly on the
management considerations criteria.  With respect to strength of case, the criteria do not give points if
pricing is above average variable cost or for evidence of intent.  Given the analytical and evidentiary
challenges associated with meeting the two part test, this restriction on the cost/price comparison and the
lack of recognition of intent evidence, means that predation cases are unlikely to score well under this
criteria.
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Part IV Elements of a Competition Regime - Summary and Conclusions

Conclusions Regarding Specific Types of Anticompetitive Pricing Practices

Price Discrimination

Adequacy of Existing Provisions - The current criminal price discrimination provision, section 50(1)(a),
is not adequate to address anticompetitive price discrimination.  The economic analysis in Part I concludes
that whether there is any possibility that price discrimination will have an anticompetitive effect will depend
on the facts of each case.  The current provision does not require a discriminating supplier to have market
power, a prerequisite to true discrimination, nor does it require any assessment of the effect of
discrimination on competition.  More specifically, it does not accurately reflect the legitimate bases upon
which customers may be treated differently.  The economic analysis in Part I suggests that only differences
in the costs of serving different customers rather than simply differences in quantity and quality, should be
adopted as the standard.  The requirement that discrimination relate to articles of like quality and quantity
are partial and imperfect proxies for the different costs of serving customers.   To this extent the provision
is over-inclusive.  
At the same time, by failing to include discrimination in services and discrimination in forms of transactions
other than sales, the provision excludes important areas of economic activity in the contemporary
marketplace.  In its present form, the criminal price discrimination provision is not an accurate tool for
addressing anticompetitive behaviour and imposes excessive compliance and monitoring costs on business.
Because price discrimination is a criminal offence, this chilling effect is exacerbated.

Dealing with price discrimination as a species of abuse of dominance under section 79 has the potential to
address some of the defects in the criminal price discrimination provision. The abuse provision incorporates
the market power test which economic theory identifies as a prerequisite to discrimination and requires
there to be an assessment of the effect of the discrimination on competition.  

The abuse of dominance provision also provides a process which would permit the Competition Tribunal
to achieve an accommodation of the prescriptions of economic theory and the interests of individual
businesses in being protected against being discriminated against by their suppliers.  The weight of
economic theory suggests that the purpose of the Act  should be the protection of competition in the
interests of efficiency and not individual competitors and the purpose clause of the Act as well as many
provisions in the Act reflect this emphasis.  Nevertheless, the legislative history of section 50(1)(a), as well
as the purpose clause of the Act, speak to the need to ensure, in the words of section 1.1, that competition
be maintained in order to ensure “that small and medium-sized enterprises have an equitable opportunity
to participate in the Canadian economy.”  Under section 79, it would be up to the Tribunal to decide
whether relief was appropriate given the effects on competition in general including any prejudice
experienced by individual competitors in the context of particular cases.

Nevertheless, applying section 79 to price discrimination complaints faces several challenges.  The
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approach to market power in the abuse provision may have to be adapted for price discrimination cases.
Consideration will have to be given to the appropriate market share threshold. As well, thought will have
to be given to how to assess competitive effects when the dominant firm operates in a different market from
that in which the person who is affected carries on business.   In practice, dealing with price discrimination
under section 79 would be much less certain and predictable than the criminal price discrimination, though
this problem is somewhat mitigated by the requirement for market power.

Adequacy of Price Discrimination Enforcement Guidelines - In their current form, the Price
Discrimination Enforcement Guidelines are useful, though the Guidelines cannot fully correct for the
defects in the criminal price discrimination provision to create a provision consistent with the economic
analysis in Part I.   

Some improvements are needed, however.  Work needs to be done to revise the analysis of the
circumstances in which price concessions are available and when a sale will be considered to have taken
place.  As well, although there is no technical impediment to applying section 79 to price discrimination,
in order to ensure that price discrimination is routinely analyzed under the abuse provision, the Guidelines
would have to be revamped to describe how this would be done in light of the issues raised in the preceding
section.

Adequacy of Enforcement Activity - Without assessing the relative value of the Bureau’s many other
activities, it is impossible to draw any definitive conclusion regarding the Bureau’s enforcement record with
respect to price discrimination.  One can say that the present criminal provision is sufficiently defective that,
in pursuing its general mandate to protect competition, it is appropriate for the Bureau to adopt a very
conservative enforcement approach in dealing with the relatively few complaints made regarding
discriminatory pricing.  With respect to taking cases under the abuse provision, there are a variety of
questions which would arise with respect to how the Competition Tribunal would deal with a price
discrimination case.  It is not obvious that pursuing cases to resolve these questions would be a responsible
use of the Bureau’s constrained resources, except perhaps where price discrimination is one of a number
of alleged anticompetitive acts or the anticompetitive effect is substantial.

Predatory Pricing

Adequacy of Provisions - Because the case law does not provide a complete methodology for
determining when the prices an alleged predator are unreasonably low under section 50(1)(c), the section
is, potentially, very broad.  Any intention to eliminate a competitor or the elimination of a competitor in fact,
combined with low prices, may be sufficient for liability.  While efficiency concerns might argue in favour
of a regime which prevented below cost pricing which had the effect of eliminating more efficient, vigorous
or innovative competitors, the existing provision protects all competitors, regardless of the overall effect
on competition or efficiency. To this extent, the provision is in conflict with the economic analysis of
predation.
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Dealing with predation under section 79 avoids these problems.  As prescribed by economic analysis in
Part I, section 79 imposes market power as a threshold for obtaining relief.  The abuse provision offers the
lower civil burden of proof which may be important given the inherently contestable nature of claims
regarding predation.   

As well, section 79 requires an assessment of the effect on competition.  The Tribunal would be able to
consider not only whether there was a prospect of recoupment through supra-competitive pricing, but also
the effects of predatory behaviour on the dynamic of competition in the market in which the predation took
place.  Such effects would include effect of the loss of particular competitors and their prospects for re-
entry.  The Tribunal could sort out the extent to which it was appropriate to take into account non-efficiency
based considerations, such as the fairness of intentionally eliminating a competitor through low prices.

Nevertheless, section 79 does not provide a specific methodology for dealing with predation and the
existing approach of the Tribunal to the critical concept of market power would have to be developed and
adapted for use in predation cases.  In particular, as suggested in the Predatory Pricing Enforcement
Guidelines, there may be cases of predation where the predator has a market share below the rough 50
percent guide referred to by the Tribunal in its cases to date.  As well, strategic behaviour on the part of
the dominant firm plays a larger role in predation cases.

One possible hurdle to obtaining relief from the Tribunal is its expressed unwillingness to directly interfere
with pricing decisions by firms.  It may be reluctant to order a firm to cease specific pricing behaviour such
by as setting a minimum price.  Ordering a firm to simply stop predating would be virtually unenforceable.
Some appropriate remedial approach would have to be developed before section 79 could be relied on
as an effective way to deal with predation.

Adequacy of Predatory Pricing Enforcement Guidelines - The approach to enforcement taken in the
Bureau’s Predatory Pricing Enforcement Guidelines is generally consistent with the factors indicating
predation identified in Part I.  Nevertheless, the Bureau may be setting a standard which is tougher than is
appropriate in practice.

The two part test established in the Guidelines is a very high standard.  The need to prove market power
sufficient to permit recoupment to the criminal standard of proof, beyond a reasonable doubt, is very
onerous, given the ultimately contestable nature of claims about market power.  Obtaining good evidence
of the alleged predator's costs will be extremely difficult in many circumstances, such as where the predator
is extensively vertically integrated.  In other circumstances, it will be impossible to obtain cost evidence
without the exercise of formal search powers and the inability to demonstrate a credible prospect of
recoupment may well make it impossible to take this step.  

While reliance on intent evidence may relieve some of these problems, such evidence will not be available
in some cases and in many others will be unreliable.  In any case, the Guidelines suggest that intent will play
a small role in the Bureau’s assessment.
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The Predatory Pricing Enforcement Guidelines do not emphasize or provide guidance on the possible
application of the newer theories suggesting a wider array of situations in which predation may be present.
They do not fully reflect this new learning regarding how strategic barriers to entry may be identified and
measured and how non-price benefits associated with a predatory strategy should be taken into account.
Also, as discussed more fully below, the Guidelines do not address the challenges of the new economy
specifically.

While section 79 could be used to deal with predation cases, as indicated above, there are a range of
questions which would need to be resolved with respect to its application and these are not currently
addressed in the Guidelines. 

Adequacy of Enforcement - Prosecutions under the criminal predatory pricing provision have been rare
and there has never been a successful application to the Tribunal in relation to predation.  While it is
impossible to draw firm conclusions regarding this enforcement record without considering the merits of
competing priorities, there are some reasons to be concerned about it.

The Bureau’s approach in the Guidelines is in need of improvement if it is to be an accurate tool for
assessing allegations of predation. As well, the Bureau’s case selection criteria appear to disfavour
predation cases in two main ways.  First, the case selection criteria give weight to a narrower range of
predatory behaviour than the Guidelines and the economic analysis in Part I would suggest may exist.
Second, because ACR's seem to be rarely successful in predation cases and, consequently, there is no
alternative to a contested case with the attendant commitments of time and expense, predation cases will
rank poorly under the management considerations factor.  Finally, the lack of certainty regarding the law
on predation argues in favour of the Bureau seeking to initiate predation cases more aggressively.

Price Maintenance

Adequacy of Existing Provisions - The present provision dealing with price maintenance is not designed
to address only anticompetitive price maintenance based on the criteria suggested by economic analysis.
Consequently, in its present form, it is not an accurate tool for taking enforcement action and likely imposes
excessive compliance and monitoring costs on business.  This chilling effect is exacerbated by the criminal
nature of the offence of price maintenance.

The application of the existing abuse of dominance provision to price maintenance cases would require
consideration of the market power of the person seeking to maintain prices and the effect on competition
as suggested by the economic analysis in Part I.  As noted in relation to price discrimination, it would
require the Tribunal to consider the need to balance the interests of economic efficiency against the interest
of businesses in being free from coercion by their suppliers on the facts of individual cases. 

Relying on section 79 is not without challenges, however.  Since section 79 is not specifically adapted to
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dealing with price maintenance cases, the development of some analytical framework taking into account
the efficiency based explanations discussed in Part I would be necessary.   It is not obvious that the market
power requirement should be the same in price maintenance cases as in the cases dealt with by the Tribunal
so far.  The issue of question of how to deal with the anticompetitive effects in downstream markets would
also need to be addressed.

Adequacy of Enforcement - Formal enforcement actions used to be very common with respect to price
maintenance.  The enforcement profile in Part III shows that this has changed dramatically.  Formal
enforcement actions during the Review Period were rare.  During the same time period, the use of ACR’s
as a substitute was remarkably successful.  

Given the restricted focus of this study, an overall assessment of the Bureau’s enforcement record cannot
be made. There would appear to be no compelling need to engage in more formal enforcement actions
under the existing criminal provision as an alternative to ACR’s since the criminal provision is very clear and
the subject of substantial case law.  Consequently, the Bureau’s emphasis on ACR’s would seem to be
appropriate. 

Inevitably, dealing with price maintenance under section 79,  imposing a market power requirement and
permitting efficiency defences, would make it much more difficult to deal with price maintenance using the
ACR approach.  The requirement to gather sufficient information to make an accurate assessment, alone
will greatly extend the period of time before ACR discussions can begin in many cases.  Also, again in many
cases, the existence of market power and efficiencies will be contestable conclusions in contrast to the
relative certainty associated with proving that the very specific requirements in the current section 61 are
met.  From the perspective of compliance, resort to section 79 would be far less predictable.  

In any case, the economic analysis in Part I suggests that addressing price maintenance under section 79
should yield more accurate enforcement activity than the per se approach in section 61.  Consequently a
cautious approach to the enforcement of section 61 is appropriate, focusing on price maintenance where
there is a clear anticompetitive effect.  The Bureau’s case selection criteria reflect this focus. 

General Comments

Challenges of the New Economy

In the new economy, competition will continue to increase in intensity and the pace of technological change
will continue to accelerate.  In industries most affected by these trends, the challenge of accurately
identifying and taking enforcement action against anticompetitive pricing behaviour will be daunting. The
Bureau needs to ensure that its enforcement of the Competition Act reflects an appreciation of how these
industries operate.

The competition policy analysis currently conducted by the Bureau  recognizes dynamic efficiency
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considerations which will become increasingly important in assessing competitive effects in the context of
the new economy.  The structure of section 79 permits dynamic efficiency considerations to be taken into
account.  As well, the framework developed for interpreting the predatory pricing provision in the
Predatory Pricing Enforcement Guidelines, takes into account dynamic efficiency.  With respect to
neither provision, however, has the Bureau spelled out how it will address dynamic efficiency in the specific
context of the industries of the new economy.  More importantly, the current per se criminal provisions
dealing with price discrimination and price maintenance, on their face, provide little scope for a dynamic
efficiency analysis.  Accordingly, one may be concerned that these provisions are not well adapted to be
responsive to the changes currently transforming the Canadian economy. 

Marshaling Industry Specific Expertise

Through experience particular Bureau officers have gained an in depth understanding of particular industries
but more effective marshalling of industry specific expertise at the Competition Bureau is critical to ensuring
that officers are equipped to make accurate judgements on the high volume of complaints which were
disposed of based on their analysis alone.  The need for industry specific expertise is most pressing in
relation to predation cases where the assessment of market dynamics is most complex.  Enhanced industry
specific expertise may also permit complaints to be processed in a more timely and cost effective manner.

The Limitations of Guidelines

Through its Price Discrimination Enforcement Guidelines and Predatory Pricing Enforcement
Guidelines the Bureau has attempted to provide, for enforcement purposes, a coherent rationale for
enforcing the criminal provisions dealing with price discrimination and predatory pricing.  Despite some of
the criticisms made above, for the most part, this has been a very effective approach to enforcement.
Guidelines are significantly more cost effective than litigation for the purposes of clarifying interpretive
uncertainty.  They can deal with issues comprehensively and within an analytical framework, while decisions
in individual cases contribute only incrementally to the understanding of the law and the analysis may be tied
to the facts of each case.  Guidelines increase the likelihood of consistent and accurate decision making by
commerce officers making the difficult assessments of cases at the critical preliminary assessment stage.
By disclosing a clear approach to enforcement, guidelines may facilitate ACR’s and, more generally, will
ease the compliance burden for business.

Nevertheless guidelines have limits.  Guidelines have no binding effect on the Bureau and provide no
defence to private enforcement. They are not capable of correcting basic defects in the law.  To the extent
that the enforcement policy disclosed in guidelines is at variance with the provisions themselves, the
guidelines are less reliable.  As well, there is a risk that a gap will be created between the expectations
about enforcement based on the provisions of the Act and enforcement activity based on the guidelines.
We have found that there are several ways in which the Price Discrimination Enforcement Guidelines
and Predatory Pricing Enforcement Guidelines adopt interpretations which stretch the provisions of the
Act.   When one examines the case selection criteria, one finds additional criteria not specified in the Act.
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In order for guidelines and other voluntary compliance strategies to be successful, they must be
accompanied by formal enforcement activity to show that enforcement is a credible threat and to clarify the
law.  By showing the defects in the law, formal enforcement encourages law reform.  

Formal enforcement may be useful in relation to pricing practices.  There are significant differences between
what economic theory would prescribe and the criminal provisions dealing with anticompetitive pricing.
In part, this is because the pricing provisions were designed to protect certain categories of competitors
from activities of other competitors perceived to be unfair, rather than the promotion of overall economic
efficiency.  These conflicts between the protection of competitors and the promotion of efficiency should
be resolved in the courts, before the Tribunal or though legislative reform.

Admittedly, the litigation alternative is not a very efficient way of protecting competition, exposing problems
with the law or clarifying its operation and would impose enormous resource demands on the Bureau.  One
possible solution may be to permit private access to the Tribunal.

Improved Communications Strategy

The Bureau needs to find a more effective communications strategy to make the Act and the role and
practice of the Bureau better understood by the business community and the public.  While the work of the
Bureau has become significantly more transparent in the past few years, interviews conducted for this study
revealed that substantial work remains to be done.  Promoting better understanding of its interpretation and
analysis would encourage compliance, enhance the legitimacy of the Bureau’s activities and provide a basis
for informed public discussion of the extent to which Canada’s competition law dealing with anticompetitive
pricing is adequate.
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Anticompetitive Pricing Practices and the Competition Act
Theory, Law and Practice

Introduction

Background

Anticompetitive pricing practices are frequently the subject of complaints to the Competition Bureau.1  In
the five years beginning April 1, 1994, the Bureau received 931 complaints about alleged unfair pricing
practices, such as predatory pricing, price discrimination and price maintenance.  Complaints are most often
heard from participants in the retail gasoline sector but are common in other sectors of the economy as
well.2

Anticompetitive pricing practices are dealt with under various provisions of the Competition Act, notably
the criminal prohibitions against predatory pricing, price discrimination and price maintenance.  As well, the
abuse of dominance provision allows the Bureau to apply to the Competition Tribunal for an order
prohibiting a dominant firm or firms from engaging in pricing practices which constitute an abuse of their
market power.  Every time a complaint is made, it is reviewed by the Competition Bureau and may be the
subject of a formal inquiry ultimately leading to enforcement action in some cases, including referral to the
Attorney-General for criminal prosecution or an application to the Competition Tribunal.  Despite the
substantial volume of complaints about pricing practices, however, relatively few have been the subject of
formal inquiries, even fewer are the subject of litigation and only a fraction of those have been successful.

Some industry organizations and others have expressed concerns regarding the effectiveness of the
Competition Act provisions dealing with pricing practices and the Bureau's enforcement of them.  Most
recently, these concerns were raised in the context of Bill C-235, a private member’s bill which proposed
to amend the Competition Act with the objective of better addressing certain forms of anticompetitive
pricing activities.  The Bill targeted integrated suppliers charging higher prices to independent retailers than
the prices at which they sold the same product at retail.  Though the Bill has not been passed by
Parliament,3 the discussion surrounding it vividly illustrated the level and nature of concerns in various
sectors of the Canadian economy relating to pricing activities.  As a consequence of its consideration of
the Bill, the Standing Committee on Industry resolved to review the pricing provisions of the Competition
Act and their enforcement.

In anticipation of the Industry Committee’s review, in June 1999, the Commissioner engaged the authors
of this report to conduct an independent study of the provisions of the Competition Act dealing with
anticompetitive pricing and their enforcement by the Bureau.  The full text of the authors’ mandate is set
out in Appendix 1.  This report sets out the results of our study. 
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Scope of Review

Part I of this study is an examination of the economic nature of the main types of anti-competitive pricing
practices regulated under the Competition Act, price discrimination, predatory pricing and price
maintenance, considering the theoretical and empirical literature on these practices.  The purpose of Part
I is to identify the basic elements of an appropriate competition policy framework to address
anticompetitive pricing practices, including both the criteria needed to identify the anti-competitive aspects
of pricing practices and the elements of a legal regime capable of providing relief from such practices in an
effective manner.  In doing so, the challenges to competition policy posed by the dynamic changes currently
taking place in the Canadian economy are considered.

In light of the elements of a competition policy framework identified in Part I, Part II of the report examines
the provisions of the Competition Act dealing with anticompetitive pricing practices (the “Pricing
Provisions”), including their interpretation by the courts and by commentators.  For comparative purposes,
the manner in which anticompetitive pricing practices are addressed in the United States and in the
European Union are described.  Part II also looks at the enforcement guidelines issued by the Bureau in
1992 in relation to predatory pricing and price discrimination in light of the identified elements of a
competition policy framework.

Part III examines the enforcement history of the Bureau in relation to the Pricing Provisions focussing on
the past five (5) years.  A sampling of the Bureau case files were studied and extensive interviews were
conducted with Bureau staff to develop a profile of the Bureau’s experience with pricing complaints.
Interviews were also conducted with selected stakeholders who had expressed concerns regarding the
application of the pricing provisions.  On the basis of this data, the report discusses the Bureau’s
enforcement activities, including the application of the case weighting criteria used by the Bureau to
determine whether and in what manner to proceed with a case.  The purpose of Part III is to assess the
consistency of the Bureau's enforcement in practice with both the Pricing Provisions and the elements of
an appropriate competition policy framework.

In the final part of the report, Part IV, we draw some conclusions regarding the Pricing Provisions and their
enforcement and make some suggestions for improvements.
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PART I  Developing a Competition Policy Framework for Anticompetitive Pricing

Introduction

Section 1.1 of the Competition Act4 describes the purposes of Canadian competition law as follows: 

to maintain and encourage competition in Canada in order to promote the efficiency and
adaptability of the Canadian economy, to expand opportunities for Canadian participation
in world markets, to ensure that small and medium-sized enterprises have an equitable
opportunity to participate in the Canadian economy, and to provide consumers with
competitive prices and product choices.

Section 1.1 has been interpreted by the Bureau as endorsing the principle that competition law is geared
to the maintenance and promotion of competition as a process, and not to the protection of competitors.5

Such an interpretation recognizes that a normal characteristic of competition is that some market
participants may not thrive or even survive while others prosper because of their superior competitive
performance.  This dynamic effect of competition is essential to ensure that the efficiency benefits of
competition are realized.  Reductions in the number of competitors should be permitted in the interests of
efficiency where the survivor is a more efficient competitor, the reduction is not caused by anticompetitive
conduct and the marketplace after the reduction in competition remains sufficiently competitive, taking into
account potential as well as actual competition.  Of course, protecting the competitive process will mean
protecting competitors in some situations where they are threatened by anticompetitive conduct or their
elimination would result in insufficient remaining competition.  Distinguishing anticompetitive conduct from
acceptable marketplace behaviour and determining what level of competition is sufficient are extremely
difficult.

Because the purpose clause of the Competition Act states that competition is to be sought as a way to
ensure opportunities for some particular subsets of enterprises, some competitors may legitimately expect
broader protection through this law than a single minded commitment to the competitive process based
solely on efficiency considerations would dictate.  In other words, the purpose clause may be interpreted
as expressing an intention to proscribe anticompetitive behaviour, even where the outcome is the removal
of a less efficient competitor and sufficient competition remains in the market place.  In this way, protecting
fair and equitable opportunities for small and medium sized enterprises could lead to difficult tradeoffs with
the promotion of efficiency.6 

In relation to anticompetitive pricing, the challenge of respecting these sometimes competing interests is
made more difficult by the evolving understanding of the economic effects and likely incidence of potentially
anticompetitive pricing practices.  New insights derived from economic theory combined with new empirical
evidence regarding actual pricing practices in the marketplace mean that legislators and enforcement
agencies must constantly struggle to ensure that competition law rules deal effectively with pricing practices
which are destructive of competition.  At the same time, they must ensure that rules and enforcement
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practices do not discourage aggressive competition through ever more efficient market place strategies.
Price cutting which is predatory, for example, must be distinguished from pro-competitive price cutting
which is beneficial to consumers.

The challenge of designing effective competition law rules is further complicated by changes in the
marketplace.  Canadian businesses function in an ever more competitive environment created by the
increasing globalization of business activity, itself greatly facilitated by the liberalization of national and
international rules on trade and investment.  Just as competition continues to increase, the way in which
businesses operate is evolving at an increasing rate.  Some sectors are experiencing radical changes in the
way business is done and all sectors are being transformed by technology, though some more than others.
In terms of competition law, the challenge is to ensure that the law continues to fulfil its objectives as the
markets to which it applies develop.

For all these reasons, the design of effective rules to deal with anticompetitive pricing is daunting.7

Conceptually, this task requires (1) that one develop correct criteria for identifying anticompetitive activity
and (2) that these criteria can be applied to provide remedies in a timely and cost effective way.  Most of
the remainder of Part I deals with the first aspect, identifying anticompetitive pricing practices.  First, it sets
out the economic characteristics of the three main types of pricing practices dealt with in this study (price
discrimination, predatory pricing and price maintenance), the circumstances in which they are
anticompetitive and the existing empirical evidence regarding each type of behaviour.  Second, we look at
some of the challenges to competition policy analysis posed by the new information economy.  Finally, with
this background, we turn our attention to the second aspect of the challenge of designing appropriate rules:
suggesting the elements of a regime to address the anticompetitive aspects of pricing behaviour and
establishing criteria which may be used effectively in practice.  Parts II evaluates the current provisions of
the Competition Act and their interpretation by the Bureau based on the analytical framework developed
in this part.  Part III discusses the Bureau’s enforcement experience in light of this framework.

Economic Analysis

Introduction

Most economic analysis of competition policy is concerned with how to protect the competitive process
by ensuring that markets function efficiently.   The challenge is to design a regime which provides relief
where pricing behaviour is actually destructive of efficiency enhancing competition.  A pricing practice
should be considered anticompetitive, for example, where it creates a risk that future prices and other terms
of sale will be less favourable to consumers than they would be otherwise.  Pricing practices which are
simply part of a competitive process of reducing prices must not be affected.8

Even though competition policy is broadly seen as attempting to maintain and promote the process of
competition per se, arguments developed in support of a particular policy may be motivated not by
efficiency concerns but by a desire to protect groups considered meritorious, socially valuable or
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particularly vulnerable.  As noted above, there are echoes of such considerations in the statement of
purposes of the Competition Act.  This significantly complicates any attempt to evaluate the impact of the
Act and its administration. 

We will not deal explicitly with these considerations in the following analysis of the explanations of
anticompetitive pricing provided by economic theory because they are largely extraneous to economic
analysis, but we will return to them in our assessment of the provisions of the Competition Act dealing with
anticompetitive pricing in Part II, since such considerations are explicitly mentioned as part of the purpose
of the Act. 

Price Discrimination

Price discrimination means charging different prices to different customers, whether other businesses or final
consumers, for the same product where the differences in price do not reflect differences in the cost to the
supplier of serving the customers.9  Three conditions are necessary for a firm to discriminate.10

1. The firm must have sufficient market power to set price (otherwise customers charged
higher prices would choose to purchase from a competing supplier).

2. The firm must be able to identify different classes of customers with different levels of
sensitivity to the price of the product, or, more precisely, different price elasticities of
demand.  These differences may arise because of different needs, income levels or uses of
the product.

3. There is limited opportunity for customers to resell to each other.  It must not be
possible for customers paying a low price to sell to those for whom the product is priced
more expensively. 

Three different forms of discrimination are discernable.11

 
1. First degree discrimination, also known as perfect discrimination, in which each unit is

sold for the highest possible price each buyer will pay.  Perfect discrimination is
unattainable in practice, since it is impossible for the seller to identify and exploit very small
distinctions in preferences between customers.

2. Second degree discrimination, in which demand is partitioned into a number of blocks
based on the quantity customers prefer to purchase with different prices being charged for
each block (i.e. quantity discounts).

3. Third degree discrimination, where, based on differing price elasticities of demand,
buyers are partitioned into different groups with a price set separately for each group.  For
example, automobile manufacturers may levy different product markups across product
lines, posting the highest markup on luxury vehicles.

Empirical evidence confirming the existence of each form of discrimination can be found relatively easily.
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Discrimination approaching first degree price discrimination by American colleges was found by Tiffany and
Ankrom.12  Wilson provides several examples of second degree price discrimination, including electrical
tariffs varying with hours billed.13  Third degree discrimination was analysed by Rosenbaum and Ye14 in a
study showing how economic journal publishers use discriminatory pricing with different subscription rates
for institutional versus individual subscribers. 

Indeed, price discrimination is commonplace.15  A major bank is engaging in discriminatory behaviour when
it offers no fee banking services to students in order to gain their future loyalty.  Major software companies
like Microsoft might be considered to be discriminating if they tacitly consented to software piracy in the
residential market but actively prosecuted piracy by commercial customers. Slive and Bernhart16 suggest
that the drive of a software company to have its product become the industry standard makes acquiescence
to piracy by individual consumers (some of whom are also decision-makers in major corporations) a
marketing strategy based on discriminatory pricing. 

There are a variety of non-price techniques that can be used to effect price discrimination indirectly through
non-price requirements.  A classic example is the case of tied sales.  At one time, IBM had a monopoly
on certain types of tabulating equipment.  Different customers valued IBM’s equipment quite differently
based on the amount that they used the equipment.  However, instead of using price discrimination to get
the maximum price that each customer was willing to pay, IBM forced customers to buy tabulating cards
from the company, and by charging a price for tabulating cards in excess of their cost, IBM was able to
discriminate among its customers according to the intensity of their use of the equipment.  Block booking
and commodity bundling are other examples of non-price requirements imposed by sellers that succeed
in enforcing effective price discrimination.

Price discrimination is not inherently anticompetitive.  Indeed, it is very difficult to determine simple indicia
of anticompetitive price discrimination.  Much depends on the circumstances of each case.  Often
discrimination may be preferable to a situation in which discrimination is not practised.  As noted, in order
for discrimination to be possible in economic theory, the discriminating firm must have sufficient market
power to set prices and force different persons or groups to pay a higher price than the competitive price.
Thus discrimination implies the ability to set prices at a supra-competitive level.  The appropriate
benchmark for assessing price discrimination is not the competitive price, but the price which the
discriminator would charge if it could not discriminate.

If price discrimination simply results in expanding a market, an increase in welfare will result.  If we assume
that some groups of consumers would not ordinarily purchase any product at the price a nondiscriminating
seller would charge if it was restricted to a single-pricing strategy, these groups would be better off if the
seller was willing and able to sell them product at a lower price.  Price discrimination of this kind can
increase total output and welfare.17  The low price buyers are better off and those buying at the price which
would otherwise be charged are no worse off.

Discrimination may allow a price discriminating firm to extract a much larger portion of the consumer
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surplus than what would be the case if discrimination were not permitted.  To the extent that the
discriminator charges more than it would if discrimination were prohibited, discrimination will impose a loss
on the consumers paying the higher price.  This loss is transferred to the price discriminator, however.  It
is not a dead loss to society.  How one views the distributive effect will be affected by various factors,
including whether the discriminator also discriminates by selling below the price it would charge in a single
price world and whether there are efficiencies associated with the discrimination.  For example, through
discriminating, the discriminator may be able to expand production to a more efficient level.  In short, the
consequences of the discrimination are difficult to characterize in the abstract.18

Charging different prices to different customers may be justified in certain circumstances, in which case it
is not truly price discrimination.  A transaction or information cost difference associated with selling to
different customers, will justify charging them different prices.  So, for example, charging more to a
customer buying low volumes, or less to a high volume buyer may not be discriminatory where the volume
discount is justified by cost differences.  Differences between the prices a supplier charges to affiliated and
non-affiliated distributors may be justifiable on a cost basis, if the transactions costs of dealing with non-
affiliated distributors are higher.  In a similar way, if different prices are charged at different times, as a result
of changes in input costs or demand shifts, or price differentials are transitory, perhaps because they are
responding to price changes by a competitor or other market exigencies, the differences are not
discriminatory.19

Discrimination may be anticompetitive if it is engaged in as part of a policy of predatory pricing, where the
object is to eliminate or discipline a competitor or deter market entry.  This particular form of discriminatory
pricing is discussed in the next section.

In some circumstances, price discrimination may be induced by buyers.  There are at least two variants of
such discrimination.  A customer may demand that a supplier charge higher prices to another customer with
whom it competes, perhaps because it is unhappy about the low pricing policy of the second customer.
Alternatively, a large customer with market power may be able to extract special non-cost justified
discounts from a supplier, putting competitors of the customer at a competitive disadvantage.  Concerns
about this second form of buyer induced discrimination was the main reason for the introduction of the
Canadian price discrimination provisions in 1935.  

The likely incidence and effect of discrimination of the second situation type has been questioned by some
commentators.20   Dunlop, McQueen and Trebilcock have expressed skepticism regarding the advantages
to a large customer of extracting large, non-cost justified discounts from suppliers. They argue first that,
where the supplier market is competitive and supplier profit margins are low, large non-cost justified
discounts to a large customer may threaten the existence of weaker suppliers.  If suppliers leave the market,
the resulting concentration at the supplier level is not in the large customer’s interest.  Their second point
is that, if suppliers grant large discounts to one large customer, it may signal the benefits of bargaining and
encourage other customers to seek such benefits.  It may even draw new large customers from other
markets.  Such consequences would significantly reduce the benefit to the large buyer of seeking the
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discount in the first place.21

In terms of competitive effect, if new players enter the large customer’s market and successfully obtain the
same discounts, the result may be a general lowering of costs to and greater competition amongst firms in
the large customer’s market.  As a consequence, consumers may benefit from lower prices and increased
sales.

Where price concessions are sought by a large customer, there may be anticompetitive effects in the market
in which the customer sells.  Vigorous price competition in that market by the other customers of the
discriminating supplier will be constrained because they will be at a competitive disadvantage relative to the
large customer.  The nature of the competitive impact will depend upon whether adequate competition
remains in the market.

Based on the foregoing discussion, economic analysis does not disclose discrete factors which are sufficient
to determine when price discrimination is anticompetitive.  In order for price discrimination to occur the
discriminator must have market power,22 meaning, in part, the absence of opportunities for customers to
change suppliers.  As well, customers must not be able to engage in arbitrage by reselling to each other.
Price differences justified by differences in transaction or information costs of supplying different customers
are not discriminatory.  Nor are price differences which are a temporary expedient or a defensive
competitive response.

Any competition law provision designed to address anticompetitive price discrimination should be
restricted to price discrimination thus defined.  Some competitive effects test will also be necessary because
the existence and nature of any anticompetitive effect will depend upon the particular circumstances in
which discrimination occurs in each case.  Assessment of the competitive effects of discrimination will be
difficult, imposing a need for significant data and difficult microeconomic forecasts of demand and other
variables.

Predatory Pricing

Predatory pricing occurs where a firm temporarily charges particularly low prices in an attempt to deter
market entry by new competitors, to drive out existing competitors, or to discipline competitors.23  By
setting very low prices in the face of a new competitor, an incumbent firm can prevent market entry.  Either
the threat of a low pricing policy or the reputation of the firm for predatory behaviour can be sufficient
disincentives to deter new market entrants.  When predatory pricing is undertaken to discipline competitors,
the behaviour is intended to demonstrate the ability of the dominant firm to inflict losses on unruly
competitors, who may themselves be engaged in price cutting or other practices that the dominant firm may
be concerned about.  In all these cases,  the predator incurs temporary losses during its low pricing policy
with the intention of raising prices in the future to recoup losses and gain further profits.   Determining when
predatory pricing has occurred is complex and difficult.  The main problem is that low pricing is commonly
complained about by firms struggling to compete but it is hard to distinguish predation from aggressive
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competition.  

Prior to the 1980's, predation was regarded by economists as likely to be rare.  This view was based on
the assumption that to become an economically rational strategy for a firm there must be a reasonable
prospect of recouping losses after a successful low pricing campaign and that prospects for recoupment
are low in the absence of high barriers to entry.  If high prices were charged by a supposed predator after
successfully eliminating or deterring competitors from entering a market with low barriers to entry, others
would enter to take advantage of the high prices and the price would not be sustainable.  Likely new
entrants might include the market participant who had exited or someone else who had acquired their plant
and equipment.

McFetridge canvasses a variety of other theoretical arguments which have been made suggesting that
predation is unlikely.  Significantly, predation is a very expensive strategy.  Not only must the predator
finance losses on the sales that it would otherwise have made, it must also service the increased demand
generated by its below cost pricing, which, in turn, increases the losses it incurs. If the victim knows that
predation is costly for the predator and that the predator will be able to make supra-competitive profits if
it leaves the market, the victim has an incentive to either stay in the market until the predator inevitably gives
up or try to negotiate with the predator to buy it out.  Indeed, the prospect of such a buy out should attract
capital market participants to invest in the victim, allowing it to hold out until such a buy out offer is made.
Customers and suppliers of the predator and the victim have an incentive to prevent the successful
development of the predator's monopoly and may assist the victim to survive.24  Where capital markets
operate in such an efficient manner, likely it would be cheaper for the prospective predator to buy out the
victim up front than to engage in predation and then buy out the victim.25 

More recently, some sophisticated theoretical claims have been made suggesting a wider array of
circumstances in which predation may be a rational strategy.  These claims are based on models which
acknowledge that information and capital markets are not perfectly efficient.  The predator and the victim
will not have complete information regarding each other and the victim may not have access to sufficient
capital to survive the period of predation.

The likelihood of successful predation is claimed to be enhanced under the so called "long purse" theory.
Under this theory, predation is more likely to be successful where the predator has better access to capital
than the victim.  Creditors of the victim will terminate funding or refuse to advance additional funds needed
to finance the losses arising during the period of predation due to the weakening of the victim’s financial
position caused by the predation.  Since predation will also hurt the financial performance of the predator,
at least during the period of predation, the predator must have sufficient financial resources to avoid
problems with its own creditors.26  In order for there to be such differential access to credit, capital markets
must be imperfect.  Otherwise, as suggested above, the victim should be able to obtain financing to survive
the predatory campaign.

Once "long purse" predation has eliminated current market participants, an explanation must be provided
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as to why recoupment is possible.27  The most common theoretical claim is that predation is used to create
a reputation for toughness which deters future entry, allowing the predator to recoup its investment in
predation.28  Predation is less costly because, in effect, initial acts of predation insulate the predator from
competition by creating a strategic barrier to entry in the market.  Since the cost of predation is reduced
while the prospects for recoupment are enhanced, predation should be more likely.  This explanation is
most compelling in circumstances where the predator is active in multiple markets.  If predation in one
market creates a reputational barrier to entry in all markets in which the predator participates, the predator
may be able to engage in supra-competitive pricing in all markets after a successful predatory campaign
in one of them.

Rasmussen29 and others have suggested other theoretical scenarios for predation based on signalling and
signal jamming.  Incumbent dominant firms may successfully predate by sending signals about the
profitability of entering a market which creates a barrier to entry.  Lowering price upon entry may be
interpreted by prospective entrants as a signal either that demand is weak or that the predator's costs are
so low that they can afford to reduce prices.  In either case, the intended message may be that there is no
prospect of profitable entry.  An identical price response by an incumbent firm may be used to send false
signals.  A firm may lower prices to a level below its costs even when demand is strong in order to  falsely
signal that demand is weak or that its costs are lower than they actually are.  Such “signal jamming” may
be used to keep firms from entering the market by making profitable entry appear more difficult or
impossible.30

The plausibility of profitable predation on any of these theories depends upon certain assumptions being
fulfilled.  In general, the managers of the predator must have incentives to engage in a predatory strategy
if the reputation for predation is to be credible.  This will mean that their compensation is not linked to short
term share value and that they will be protected against losing their jobs during the unprofitable predation
period.   In a recent study of U.S. firms convicted of predation, Lott concludes that there is no evidence
of the management incentives or entrenchment necessary for the theoretical claims to be plausible.31  He
found, instead, that firms accused of predation tied management compensation to short term profits.
Nevertheless, to the extent that pricing decisions are made outside the management group or are not
effectively monitored by management, this conclusion does not negate the possibility of predatory strategies
being adopted.

The effect of pricing will depend upon its relationship to the costs of current and potential competitors of
the predator and its expected duration.  In order to discipline a competitor, a predator may need only to
drop the price substantially for a short period.  It may not need to drop prices below the competitor’s costs
to discipline the competitor for discounting or engaging in some other practice that the predator does not
like.  In order for predation to successfully put a competitor out of business, however, prices may need to
be pushed down to a level below the competitor's cost and be maintained at that level for some time.
Similarly, in order to deter entry, the potential entrant may need to believe that prices will be below its cost.
If the price is above its average total cost, a market participant may still make profits and there will be an
incentive to enter.  Pricing below a participant's average variable cost will mean there is no incentive to
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enter and, in the absence of barriers to exit, will cause existing participants to exit.   When the price charged
falls between average total cost and average variable cost, the effect will depend upon other circumstances
in the market.

Nevertheless, even though the effect of predatory pricing is a function of the costs of competitors of the
predator, pricing can only be considered predatory where it is below some measure of the predator's cost.
Where the predator's costs are lower than those of its current and potential competitors, even a price below
the competitor's average variable cost may be profitable, even profit maximizing, for the predator.32

Preventing the alleged predator from taking advantage of its lower cost structure would punish the efficient.
Consequently, tests for predation focus on the predator's costs.  

The rule suggested by the prominent U.S. antitrust scholars Areeda and Turner is the most noteworthy
attempt to formulate a price/cost rule.   They assert that a price at or above marginal cost is not predatory
and that a price below marginal cost is predatory.33  Because of the difficulty in measuring marginal cost,
Areeda and Turner suggest average variable cost as a proxy in most circumstances.34   Others argue,
however, that prices between average total cost and average variable cost may be predatory.  Joskow and
Klevorick35 suggest that, where prices are in this “grey zone,” predation may occur where the alleged
predator is dominant and the barriers to entry are high enough that post-predation recoupment is feasible.
Joskow and Klevorick also suggest that consideration should be given to the dynamic effects of competition
on costs including the effects of changing technology.  In short, cost evidence alone, typically, is not
conclusive when price is in the grey zone. 

There may also be business justifications for pricing in the grey zone which are not predatory.  Under
normal competition, prices may fall below average total cost when firms are seeking to enter a market or
expand, where demand is declining or growth is slower than expected or there is excess capacity in the
market.36  As well, it is quite naive to presume that an incumbent firm should sit passively in the face of a
new aggressive entrant. More reasonably, one may expect the incumbent firm to increase output and
reduce prices as a way to prevent its market share from being eroded. 

Williamson suggests an output restriction rule focussing on the behaviour of the dominant firm when new
firms enter the market as a test for predation.37  He suggests that if post-entry output levels are higher than
pre-entry levels, the dominant firm has acted in a predatory way.  This is a practical rule in the sense that
it is easy to determine if a firm has expanded output, but it is debatable whether the simple fact of reacting
to new entrants by putting the pressure on is a satisfactory test of predatory pricing given the business
rationales for doing so described above.

Some commentators38 have suggested that evidence of intent is useful to distinguish true predation from
procompetitive price cutting.  The difficulty with such an approach is that it is often impossible to produce
reliable evidence of intent.  On the one hand, the language of the market place is not precise and aggressive
competition may be expressed in language which sounds predatory.  On the other hand, sophisticated
business people may be able to disguise intent effectively.  It will often be the case that no intent evidence
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is available.  Because of these concerns, other commentators have disputed the value of intent evidence.39

A final consideration relating to the anticompetitive effect of predation is that the magnitude of the effect will
depend on the degree to which a competitor who is eliminated contributed to competition in the market.
Where the eliminated competitor contributed to competition in a significant way, such as by being especially
vigorous, efficient or innovative, its elimination by below cost pricing by a predator, would increase the loss
to society associated with the predation.

Few would disagree that predation is anticompetitive in its effects, but its existence in practice is often
debated.  In a recent U.K. study, over a 10 year period, it was found that only six (6) cases of predation
were initiated and in just three (3) was anticompetitive conduct found.40   One must be somewhat careful
about inferring the absence of predatory activity from such studies, however.  An absence of cases, may
reflect the allocation of enforcement priority to other types of anticompetitive behaviour, evidentiary
challenges in assembling a predation case, problems in designing effective legal rules to address predation
or some combination of these factors.41

Prosecutions and private litigation based on allegations of predation are more plentiful in the United States.
Nevertheless, in a review of U.S. court cases in which companies have been successfully prosecuted, some
commentators have concluded that many firms had been wrongfully convicted even using a relatively
relaxed test for predation: any pricing below average total cost.42 Other studies of individual cases,
however, have concluded that predation occurred.43

To summarize, the basic indicators of predation may be identified as follows, though none is conclusive.

1. Market power defined by reference to market shares and barriers to entry.  In the absence
of market power, the prospect of recouping the costs of a predatory campaign is small.

2. A policy of selling at prices below some measure of the predator’s cost.
(A) Where sales are at prices below average total cost and the predator has no pro-

competitive explanation, such as 
(I) meeting competition or changes in demand conditions; or
(II) excess supply.

(B) Where sales are at prices below average variable costs.

3. Evidence of predatory intent.

This simple listing raises but does not address, the challenge of how each of these indicators may be used
in practice.  While it is simple to state that market power is needed to make predatory strategies credible,
the assessment of market power is inherently problematic.  To begin with there are complex issues
associated with determining the relevant product and geographic market.  As well, while categories of
barriers to entry may be readily identified, such as sunk costs and economies of scale, how precisely they
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may be measured and how to evaluate them is the subject of debate.  When are sunk costs high enough
to constitute a barrier to entry?  Should sunk costs arising from efficiencies of the dominant firm be
counted?  More difficult still are assessments of barriers derived from slippery concepts such as reputation.

Even an assessment of costs is difficult.  In principle, the relevant costs should be the anticipated marginal
costs of the predator throughout the period of predation.  Given the difficulty of determining marginal costs
in practice, average variable costs are often used as a proxy.  Even average variable cost, however, may
be difficult to ascertain in practice.  In U.S. judicial decisions, the determination of costs has been described
as more difficult than the market power analysis.44

Finally, as noted previously, evidence of subjective intent to predate is both hard to come by and often
ambiguous.  Though some have suggested it is the only way to distinguish predation from competition, its
reliability is questionable and so, as an independent basis for imposing liability, it is often deficient.  In some
cases of true predation, it will not be obtainable.  In cases where there is no prospect of recoupment,
intentional predation will not have an adverse effect on consumers.  Indeed, consumers will benefit from
low prices during the unsuccessful predatory campaign.  The only risk is that an effective competitor in the
market will be eliminated.

Price Maintenance

Price maintenance occurs where a firm tries to set a minimum price at which another firm can sell its
product.  It is one of the most pervasive restraints in the market place.45  Resale price maintenance may
take place vertically, such as between a wholesale supplier and a retailer which resells the supplier's
products.  It may also be part of a horizontal arrangement between competitors who agree to impose resale
price maintenance on resellers of their products.  

The economic rationale for prohibiting vertical resale price maintenance under competition law is that it
lessens competition by restricting the ability of the retailer to compete on price.  It leads to higher prices
for consumers and higher margins for retailers, and, in the process, protects inefficient retailers that would
not prosper in a truly competitive environment.  Resource misallocation may also result where retailers
direct excessive resources to non-price competition, such as attention from sales staff, delivery speed and
after-sales service.  In the absence of price maintenance, competition would be more likely to eliminate less
efficient retailers and lead to price and cost reductions in the long run.46  Where price maintenance is
implemented by a supplier solely in response to pressure from one of the supplier’s large customers seeking
to eliminate the low pricing policies of competitors of the customer, the only purpose may be to protect the
large customer from price competition.47  On the other hand, efficiency is typically served by freedom of
contract and many commentators have suggested that vertical resale price maintenance should be
permitted, at least in some circumstances. 

Horizontally, price maintenance is anticompetitive where it takes the form of an agreement among suppliers
to fix their prices.  Where suppliers agree not to fix their own prices but to impose resale price maintenance,
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the anticompetitive effects are also easily identified.  Competition among customers is effectively precluded.
As well, the practice reduces uncertainty in the market and facilitates collusion among suppliers.  In the
absence of price maintenance, competing suppliers are uncertain whether low retail prices reflect the
decisions of competitors or retailers, and therefore have greater incentive to lower their own prices.  In an
environment of price maintenance, one would expect suppliers to reach joint profit maximizing levels
because they know that retail prices reflect competing supplier prices rather than lower prices resulting from
retail competition.

Why do businesses engage in price maintenance?48  There are at least three common types of economic
rationales suggested. 

First, in relation to purely vertical price maintenance, several efficiency explanations are possible.  Suppliers
may want to encourage resellers to compete on demand determinants other than price, such as service.
The retail market may not provide the optimal level of service the supplier desires because of a “free rider”
problem.  Discount shops may free ride on the efforts of full-service retailers that provide important pre-
and post-sales service on technically complex products such as computers or electronics.  Resale price
maintenance ensures that resellers have an incentive to offer important consumer services because they are
precluded from competing on price.49  

Suppliers’ incentive to engage in this practice would have to be based on a belief that the increase in
demand resulting from enhanced service would more than offset the reduction in the level of demand
associated with the higher maintained price.  While service levels may be specified in a contract, resale
price maintenance may have lower transaction and monitoring costs and, consequently, be more efficient.50

Another efficiency explanation is that suppliers, such as those in the designer clothing industry, may want
to maintain a certain image of their product, which can be damaged by the item being discounted or used
as a loss leader.  Again, the supplier must be able to conclude that the prestige associated with the higher
price means that preventing discounting is profit maximizing.  Suppliers may also introduce resale price
maintenance to encourage resellers to expand the number of outlets, to provide retailers with an incentive
to promote a supplier’s product or to ensure retailers sufficient margins to cover the retailers’ cost of quality
certification for the supplier’s products.

A second type of rationale is that a cartel among suppliers may be facilitated by an agreement to impose
resale prices.  By fixing resale prices, monitoring the cartel agreement on wholesale prices would be
facilitated, especially where wholesale prices themselves could not be observed easily.  As well, suppliers
may enter into a cartel for the sole purpose of fixing resale prices as discussed above.  A third rationale is
that resale price maintenance could be a feature of a cartel at the resale level.  Retailers threatened by the
entry of discounters may band together to get suppliers to fix resale prices to prevent successful entry by
discounters. Marvel and McCafferty describe how the National Association of Druggists in the United
States, an ardent proponent of price maintenance, instructed its members to put one supplier, Pepsodent,
“under the counter” when the company discontinued price maintenance in California.  As a result,
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Pepsodent virtually disappeared in California and saw its sales drop by 40 per cent nationally.  Pepsodent
responded by re-instituting price maintenance.51

On the basis of their recent study of price maintenance in the United States, Deneckere, Marvel and Peck
aptly state that, “...resale price maintenance has the curious status of being both per se illegal and widely
practised.”52  Nevertheless, there is a dearth of empirical evidence on the competitive effects of resale price
maintenance which has been lamented by those who concern themselves with its study.53  The existence
of price maintenance is not in doubt, but its welfare effects are in question.  This is largely because of the
numerous reasons for which price maintenance is employed.  

In their work described above, Marvel and McCafferty argue that price maintenance is anti-competitive
when it is used by manufacturers to gain or maintain monopoly power through control of the distribution
system.54  Empirical studies, however, suggest that price maintenance associated with such cartels is rare.
This is the conclusion reached by Ippolito in her analysis of price maintenance cases brought before the
American courts from 1976 to 1982.55  Although her review of the evidence found that no single theory
was capable of explaining price maintenance activities, her study suggests that purely vertical agreements
between suppliers and customers are most common and, consequently, there was scope for the efficiency
explanations provided by the service enhancement, brand image and other theories.  Competition
authorities must be capable of unpacking the various uses of price maintenance in particular cases to identify
and measure the anticompetitive effects, including their effects on efficiency.  

While all horizontal price maintenance arrangements may be anticompetitive, the determination is more
complex for purely vertical arrangements because a determination must be made as to what consumer
welfare would be in the absence of price maintenance.  Nevertheless, it is possible to identify some of the
economic indicia of anticompetitive vertical price maintenance as follows:

1. The person implementing price maintenance (the “Supplier”) has market power, a
characteristic of which is limited opportunities for customers to change suppliers;

2. The Supplier does not have an efficiency based justification, such as a desire to increase
service or prevent brand impairing practices, which would include loss leadering or
misleading advertising; and

3. The Supplier was induced to implement price maintenance in relation to one customer by
another customer who competes with the first.

As the foregoing discussion indicates, the presence of factors 1 and 2 are necessary conditions for price
maintenance to have an anticompetitive effect, though the significance of the effect will depend upon the
particular circumstances in each case, imposing a need for significant data and difficult microeconomic
forecasts of demand and other variables.  
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Resale price maintenance induced by a large customer, referred to in factor 3, will have an anticompetitive
motive where no efficiency justification described in factor 2 is present.  Nevertheless, a large customer will
only be able to coerce a supplier into implementing price maintenance if the customer has market power
itself.  Also, resale price maintenance in response to pressure from a large customer will only have an
adverse impact on the customer whose prices the Supplier seeks to maintain if factor 1 is also present.  
Where a supplier does not have market power but, price maintenance is imposed on all suppliers in an
industry by a cartel of suppliers or retailers, the result could be anticompetitive.

Challenges of the New Economy

The Canadian economy has become increasingly competitive as a consequence of globalization,  due, in
part, to the ongoing process of trade liberalization. As well, in certain sectors the channels of distribution
have substantially changed.  The emergence of “big box” retailing and internet distribution are both a
response to and a cause of increased competitiveness.  Even more fundamentally, the economy is currently
undergoing a radical transformation; it is becoming more and more knowledge-based and increasingly
innovation-driven.  These features of the new economy may require a rethinking of competition policy in
relation to anticompetitive pricing.

The old economy was driven by manufacturing and tangible commodities and was focussed on the
allocation of existing material resources. The new economy is knowledge-based and technology-driven;
it is geared to innovation, to the creation of new use-values, products and services.

Competition in the new economy is distinguished from the old by the pace of technological change.
Formerly, many firms tended to take their milieu as given; technologies, institutions, preferences as fixed.
They tried to optimize its results within this context by choosing the “right” technology and the “right”
product mix.  In many sectors, the role of innovation was relatively small. 

Today competition in most sectors has grown due to globalization and accelerated technological change,
forcing enterprises to embody a philosophy of continuous improvement and innovation, to become learning
organizations in order to remain competitive.  To do so, they require an organizational flexibility that they
did not previously possess.56  Increasingly, learning is the source of wealth-creation and in order to
maximize learning opportunities, firms must engage in higher degrees of cooperation.  The new economy
depends on new modes of collegiality, alliances and sharing of knowledge among firms.   

In terms of competition policy, increased competition and technological change mean that, more than ever,
efficiency must be considered from a dynamic point of view.57   The impact of behaviour on efficiency must
be assessed in light of the continuous change generated by intensified competition and innovation which
characterizes some sectors, such as information technology.58

At the core of the new economy are certain principles which may have profound implications for
competition policy.
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1. The centrality of technological change to economic growth.  

Although it is not a new belief that technological change drives economic growth,59 the increasingly rapid
pace of technological developments is reinforcing and entrenching the place of technology at the economic
centre of growth.  This leads to recognition of the importance of innovation to economic growth, and,
correspondingly, the significance for public policy of ensuring the optimal conditions for innovative activity.
 Competition policy must now give more serious consideration to the role of innovation as the lifeblood of
the economy.60

Recognition of the interplay between innovation, economic growth, and competition policy began to appear
in the United States in the mid 1990's.61  Recently speeches made by heads of the antitrust divisions of both
the Department of Justice62 and the Federal Trade Commission63 confirm this approach.  The importance
of innovation is also being recognized in Canada,64 but, unfortunately, the Competition Act does not
consistently permit such considerations to be addressed.65  The Competition Bureau has dealt with some
aspects of innovation in its Strategic Alliances under the Competition Act66 and the Merger
Enforcement Guidelines.  Intellectual property rights are the subject of the draft Intellectual Property
Enforcement Guidelines published for comment in June 1999.  No overarching policy based on the
primacy of innovation has been developed.

2. Increasing returns and low or zero marginal cost.

Increasing returns are present when unit costs of production decrease as the firm produces additional
product.67  Increasing returns are characteristic of many sectors in the new economy,68 particularly in
industries like information and communications technologies.  Firms in such industries may need to incur
massive sunk costs in developing a new product, such as a new software program, but, after the first unit
is sold, the marginal cost of supplying an additional unit is equal to, or at least very closely approaches,
zero.  This implies that the challenge lies not in fulfilling demand, but rather, in creating demand for the new
product.69  One need only think of the phenomenal marketing activities of Microsoft prior to the release
of Windows 98 to understand this point.  

Increasing returns also operate in industries characterized by economies of scale.  “Superstores”, selling
huge volume, benefit from substantial reductions in unit costs the more units they sell.   Superstores are able
not only to spread their costs over more units but also to obtain large discounts from their suppliers based
on the magnitude of their purchasing power.  As a consequence, they are capable of turning a profit while
significantly undercutting the prices of small independent retail competitors.  

3. Monopoly rents are short-lived or non-existent.  

In order to protect consumers and ensure that competition is maintained, one of the objectives of
competition policy is to control the activities of dominant firms which constitute an abuse of their market
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power.  In some sectors of the new economy, however, even a monopolist, such as a firm offering the latest
innovation in software, is not likely to retain this position for long and the corresponding need for
competition law enforcement is reduced.  

Incumbent firms are unseated rapidly as their products are displaced by different products which meet
altogether new needs in the marketplace.  Because demand is limited in time, incumbent firms are only likely
to earn normal profits because demand subsides before sufficient time has passed to reap super-normal
earnings.70 

4. The new importance of standards

In the new economy, gaining a large market share quickly as a way to establish the dominance of a
standard may be an increasingly common business strategy.  Standards are an example of network effects.
A network effect occurs when the value of a product increases with the number of users.  Software is the
classic example.  The more people using a particular word processing software, the more valuable it
becomes.  Where a product becomes an industry standard such network effects are substantial. Where
standards become a crucial feature of competition, efforts to establish the dominance of a standard,
including the use of low pricing, may be part and parcel of competition. 

These four (4) factors may necessitate a re-thinking of competition policy.  In relation to pricing practices,
legitimate efficiency enhancing competition through low pricing practices is likely to become more
pervasive, particularly in industries characterized by high rates of innovation, increasing returns and where
the prospect of establishing the industry standard may have substantial benefits.  At the same time, again
in particular industries, technology is driving down barriers to entry, both through innovations in marketing
and distribution, such as internet sales, and by creating low cost ways of participating in business.
Publishing is an example of a sector where costs of setting up a business have been dramatically reduced,
at least in some niches, by technology.  Improved access to information is reducing barriers to entry in all
markets.  In reducing barriers to entry, technology is expanding the scope of geographic and product
markets themselves.   When one combines declining barriers to entry with increasing threats to dominance
in some markets from new products and technologies, the likelihood that dominance can be exploited to
injure competition is substantially reduced.  

At the same time, a characteristic of an innovation driven market is that the innovator will be dominant, at
least for a time and that there may be efficiencies associated with dominance. Richardson, for example, has
suggested that larger firms or even dominant firms may show superior innovative performance due to
advantages of economies of scale, as well as valuable cumulative learning experience such firms may have
gained through prior innovative successes.71  It is important that competition law enforcement take into
account these aspects of competition in the new economy.  This means that competition authorities should
increasingly emphasize dynamic over static efficiency goals in their enforcement analysis.  Dynamic
efficiency recognizes, for example, that innovation is essential to efficiency and that the establishment of a
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standard may be beneficial to consumers and, in any event, that any standard will not be sustainable in the
long term since standards themselves are a significant site of competition.72

In the new economy, competition is becoming more, not less, intense.   Increasing numbers of small and
medium sized independent firms will go out of business, replaced by new firms, many of which will
themselves fail.  The challenge of accurately identifying and taking enforcement action against
anticompetitive pricing behaviour will become more daunting and the Competition Bureau will need to be
vigilant to ensure that its enforcement policies are both informed by and sensitive to the exigencies of the
new economy.

General Considerations Regarding a Competition Policy Framework for Anticompetitive Pricing

Creating substantive rules and procedures to ensure that effective remedies are provided for anticompetitive
pricing practices is challenging.  As discussed above, such practices raise difficult issues in terms of how
to distinguish behaviour which is destructive of competition from that which is efficient and procompetitive.
Even if you are able to define appropriate criteria for determining the behaviour against which action should
be taken, there remain  substantial additional problems relating to how to take enforcement action against
it.  Gathering evidence as well as creating procedures which will give timely and appropriate relief in a cost
effective way are very difficult.
In this section, we focus on the first set of challenges:  designing rules to identify anticompetitive pricing
practices.  The other issues we will take up in the balance of the report.

The central debate regarding the design of competition law rules is what behaviour should be simply
prohibited per se as opposed to dealt with on the basis of all the circumstances of each particular case to
determine if there is, in fact, an anticompetitive effect, sometimes referred to as a rule of reason approach.
A rule of reason approach examines and balances various factors relating to the competitive effect of an
activity to determine if the activity is an unreasonable restriction on competition.  Such an approach requires
a determination of the relevant market and a consideration of its structure and competitive conditions,
including barriers to entry, in order to ascertain whether the person engaged in the activity has market
power.  Such an approach also requires an assessment of the purpose and effect of the activity as well as
any efficiency based explanations for it.73  Before discussing what type of approach is appropriate for
dealing with anticompetitive pricing, it is useful to make some general observations on the choice between
the per se and rule of reason approaches.74  
A per se approach has certain advantages.  It provides clear guidance to business people, consumers and
their advisors regarding what is prohibited, allowing them to readily comply with the law and to seek relief
when it has been violated.  A per se approach also facilitates enforcement activity because the elements
of the behaviour which must be proved are clearly set out and do not depend upon complex and ultimately
contestable microeconomic arguments regarding the effect on competition.

The main disadvantage of a per se approach is that it tends to be either under or over-inclusive or both.
The difficulty of defining precisely the type of behaviour to be prohibited means that per se rules will often
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not catch all anticompetitive behaviour, will sweep in behaviour which is procompetitive or both.  The latter
is a more serious problem, not only because it punishes precisely the behaviour that competition policy
seeks to promote, but also because it has a chilling effect in the market place.  It discourages all businesses
from engaging in procompetitive behaviour where there is a risk that they will contravene the law.  

The over and under inclusion problem is largely resolved by the rule of reason approach which requires an
intensive enquiry into the effect on competition before any behaviour is found to be contrary to the law and
a remedy available.  The result should be a more accurate assessment of what behaviour is anticompetitive
and the chilling effect on procompetitive activity should be substantially attenuated.  At the same time, of
course, the certainty with which business people and their advisors can know whether particular behaviour
will be the subject of successful enforcement action is substantially reduced as well.   In addition to its lack
of predictability, the rule of reason approach is much more expensive, since data on costs, output and
profits and microeconomic forecasts of demand and other variables will be produced by both sides in any
proceeding and the adjudicative process, inevitably, will be complex and drawn out.

The choice between these two approaches in relation to a particular category of behaviour must depend,
in part, on the plausibility of creating relatively accurate bright line per se rules.  This in turn depends upon
the economic understanding of the behaviour.  In circumstances where a particular behaviour may be either
pro or anticompetitive depending on the circumstances, it is hard to justify a per se rule.  As the economic
understanding of anticompetitive pricing practices has evolved, it is now clear that in many cases there are
procompetitive explanations for price discrimination and price maintenance and it is difficult to distinguish
procompetitive price cutting from predation.  The very fact that our economic understanding is continuing
to evolve counsels against a per se standard.  Also, a rule of reason approach would permit competition
law adjudication to take into account the changes taking place in the Canadian economy including their
differential impact on various industries.   Moving to a rule of reason approach is consistent with the long
term trend here as well as in the United States.75

In the Canadian context, a second general issue in connection with designing competition law rules is
whether anticompetitive conduct should be a criminal offence or subject to a civil sanction, that is, subject
only to an order of the Competition Tribunal prohibiting the anticompetitive conduct or otherwise seeking
to restore competition.  Given the uncertainty associated with the rule of reason approach, applying it where
the consequence may be a criminal conviction with the associated stigma seems inappropriate. To this
consideration, one may add the practical observation that it is extremely difficult to prove the conclusions
of economic analysis required under a rule of reason approach to the criminal standard of proof, beyond
a reasonable doubt.  

There are several other factors in favour of a civil approach.  Price discrimination, predation and price
maintenance are not inherently criminal activities.  None involves the moral turpitude associated with
conspiracy or bid-rigging.  Traditionally, the constitutional basis for the federal government's competence
to legislate competition law has been its criminal law power and, as a consequence, when they were
created originally the legislative provisions dealing with anticompetitive acts made them criminal offences.
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More recently, the courts have adopted a broader notion of scope of the criminal law power and
acknowledged that federal jurisdiction in relation to competition law may be found under its authority to
enact laws relating to trade and commerce as well.76  Now there is no impediment to dealing with
anticompetitive pricing as reviewable under the civil approach.

A practical reason for doing so is that the civil burden of proof is on the balance of probabilities.  Such a
burden is much more appropriate, given the inherently contestable nature of rule of reason cases, than the
more absolute criminal law burden.  As well, the Competition Tribunal includes economic experts with the
requisite skills to make difficult assessments regarding competitive effect.  This may be particularly
important in relation to predation, where the line between anticompetitive low pricing and aggressive
competition is a fine one.

Finally, dealing with anticompetitive pricing civilly would add a measure of consistency in the way in which
alternative kinds of business strategies are dealt with.   There is no obvious reason for dealing with vertical
pricing practices criminally, while subjecting other anticompetitive practices occurring in a vertical context
to civil review only.  Such an argument is most compelling with respect to price discrimination.  There are
non-price strategies which are functionally equivalent to price discrimination which are only reviewable
civilly, either under the abuse of dominance provision or one of the discrete civil provisions.  Tied selling
and other non-price adjustments to the terms of trade may be used as an alternative to price discrimination
to increase the costs to particular purchasers. 

Notwithstanding the general advantages of a rule of reason approach, to the extent that there are specific
aspects of price discrimination, predation or price maintenance which may be identified using bright line
criteria as being never anticompetitive, or always anticompetitive, a per se approach is indicated in the
interests of predictability and certainty.  The economic analysis set out above suggests that few aspects of
each category of pricing practice may qualify for such treatment. 

With this background, in Part II we review the existing provisions of the Competition Act dealing with
anticompetitive pricing, discussing both the provisions themselves and the limited case law considering them,
as well as the Bureau’s published enforcement guidelines for price discrimination and predatory pricing.
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PART II Competition Act Provisions Dealing with Anticompetitive Pricing

Statutory Scheme of the Competition Act

Introduction

There are a variety of provisions of the Competition Act dealing with the three types of anticompetitive
pricing addressed in this study: price discrimination, predatory pricing and price maintenance.  Some are
criminal offences.  Others are contained in Part VI, the civil part of the Act.  Where there is a contravention
of a civil provision, the Commissioner may apply to the Competition Tribunal for an order prohibiting the
person engaged in the anticompetitive behaviour from continuing it.  The main requirement for the Tribunal
to make such an order is that there be some specified effect on competition.  In the following sections of
this Part, the law as interpreted by the courts as well as the Bureau’s Price Discrimination Enforcement
Guidelines and Predatory Pricing Enforcement Guidelines is set out.  

We begin with a general overview of all the relevant provisions of the Act.  The more detailed discussion
which follows is confined to the three criminal provisions dealing directly with price discrimination,
predatory pricing and price maintenance and the abuse of dominance provision.

Price Discrimination

The Act contains a variety of provisions dealing with situations in which different prices are charged to
different customers.  Some of these refer to such pricing practices as “discrimination” even thought the
economic requirements for true discrimination discussed in Part I may not be present.  In the following
discussion, we will use discrimination in this broader sense as referring to all situations in which differential
pricing is used.

The general price discrimination provision is section 50(1)(a) of the Competition Act. Price discrimination
by a seller in its sales of articles to buyers purchasing the same quality and quantity and who compete in
the same market is a criminal offence in certain circumstances.  As well, section 61, the general price
maintenance provision, which makes it a criminal offence to refuse to supply a person because of the
person’s low pricing policy, also makes it an offence to “otherwise discriminate” against a person for that
reason.  Otherwise discriminating for the purposes of section 61 may include price discrimination.

Several provisions dealing with price discrimination appear in the civil part of the Act.  Outright refusal to
deal with a customer, the ultimate discriminatory act, is specifically addressed in section 75.  Relief is
available, however, only in certain circumstances, including the inability of the customer to obtain supply
from other sources in the market.  Under section 76, the Competition Tribunal may order that a seller
discontinue a practice of consignment selling where it finds that the practice has been introduced for the
purpose of price discriminating.   Section 76, unlike section 50(1)(a), extends to “products”, not just
articles.  Under the Act, “products” includes services. Discrimination in the form of “delivered pricing” may
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also be subject to an application to the Tribunal under section 80.  Delivered pricing means refusing to
deliver articles at a particular location on the same trade terms as the supplier delivers the article to other
customers at the same location.

Section 77 of the Act deals with certain practices which may involve price discrimination. The Competition
Tribunal may make an order prohibiting the practice of granting price concessions to induce a customer to
deal exclusively in a particular product or refrain from dealing with a particular product,  if certain
requirements are met, including the requirement that competition is or is likely to be lessened substantially.
Also, where discrimination in the pricing of one product by a supplier is used as an inducement for a buyer
to acquire some other product, the supplier is engaged in tied selling and the Tribunal may make an order
prohibiting the discrimination where the same competitive effect test is met.
  
Discrimination may also take the form, not of price differences, but of differential access to promotional
allowances. Section 51 makes such discrimination a criminal offence in some circumstances.

Predatory Pricing

Predatory pricing is addressed in section 50(1)(c), which prohibits "unreasonably low pricing" having the
effect or tendency of substantially lessening competition or eliminating a competitor or designed to have
either effect.  Where price discrimination is practised by a seller in connection with its sales in different
regions of the country with the same predatory consequences, an offence is committed under section
50(1)(b). 

Price Maintenance

Price maintenance is a criminal offence under section 61.  The offence is committed regardless of whether
the activity designed to maintain prices is engaged in horizontally by one competitor against another or
vertically by a supplier in relation to a customer.  Refusal to supply because of a person's low pricing policy
is also prohibited though certain defences are available.  Under section 61(6), any person who attempts
to induce a supplier to refuse to supply by imposing such refusal as a condition of doing business with the
supplier is also guilty of an offence.  Under section 76, the Competition Tribunal may order that a seller
discontinue the practice of consignment selling where it finds that the practice has been introduced for the
purpose of resale price maintenance.

Abuse of Dominance

Price discrimination, predation and price maintenance may also be addressed under the abuse of
dominance provision, section 79, where the requirements of that provision are met.  The conduct must be
found to be an abuse of market power by a dominant firm with the effect or tendency of substantially
lessening competition.  Section 78 sets out a non-exhaustive list of acts which may be found to be an abuse
of dominant position, some of which refer to pricing practices.
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Other Provisions

Certain other provisions of the Act are relevant to a discussion of anticompetitive pricing practices, though
they are not within the terms of reference of this study.  Agreements to fix prices among competitors are
prohibited under section 45 where the result is an undue lessening of competition.  As noted above,
horizontal price fixing may also be addressed under section 61.  It was suggested in Part I that market
power is required before most pricing practices will have anticompetitive effects.  Mergers may create the
structural requirements for the exercise of market power and are regulated under the Competition Act.
Abuse of market power by merging entities in the form of anticompetitive pricing practices might be
considered in relation to whether the Commissioner would seek to challenge a merger.77

Under section 36 of the Act, all the criminal offences under sections 50, 51 and 61 may be the subject of
private civil proceedings by anyone who has suffered damages as a result of  the commission of the offence.
Breaches of the civil provisions, sections 75, 76, 77, 79 and 80, may not be the subject of private action.78

Price Discrimination

General Discussion

A criminal prohibition on price discrimination was introduced into Canadian law in 193579 following the
report of the Royal Commission on Price Spreads in the same year.80  The main concern of the Royal
Commission was that large buyers might be able to use their market power to extract unfairly large
discounts from suppliers.  The grocery industry was identified as particularly threatened by this type of
behaviour.  Food suppliers were thought to have been coerced by large supermarket chains into granting
large discounts, which gave the chains an unfair advantage when competing with independent stores at the
retail level.81  It was also a time during which small businesses were in decline and large retail chains were
developing.  The purpose of the provision was to protect small business.82

The price discrimination provision reads as follows:

50. (1) Every one engaged in a business who
(a) is a party or privy to, or assists in, any sale that discriminates to his knowledge, directly
or indirectly, against competitors of a purchaser of articles from him in that any discount,
rebate, allowance, price concession or other advantage is granted to the purchaser over
and above any discount, rebate, allowance, price concession or other advantage that, at
the time the articles are sold to the purchaser, is available to the competitors in respect of
a sale of articles of like quality and quantity,...

is guilty of an indictable offence and liable to imprisonment for a term not exceeding two
years.
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      (2) It is not an offence under paragraph (1)(a) to be a party or privy to, or assist in, any sale
mentioned therein unless the discount, rebate, allowance, price concession or other advantage was
granted as part of a practice of discriminating as described in that paragraph.

The essence of the provision is a prohibition on suppliers granting concessions on price to one purchaser
which are not available to competing purchasers of the same article in like quality and quantity.83  The
provision contains some significant limitations.  Unlike most of the provisions of the  Act, it only applies to
a "sale" of "articles".  Other forms of transactions, such as leases are not included; sales of anything other
than an article, such as a service, are not included.84  As discussed below, however, both may be
addressed under the abuse of dominance provision.

For the offence to be established, there must be a sale to a purchaser on terms that, at the time of the sale
are not available to a second prospective purchaser who competes with the first.  If the purchasers do not
carry on business in the same market, such as where one sells to final consumers, while the other sells only
to other businesses, no offence is committed.  Finally, the price concession must be granted as part of a
practice of discriminating.  Discounts for particular purposes which occur occasionally and are of short
duration, such as those for gaining entry into a new market or to respond to a competitor's behaviour will
not likely be considered to be a practice.85  There must be knowledge of each element of the offence.  The
supplier must have knowledge that the sale is discriminatory. The Restrictive Trade Practices Commission
concluded that this requirement required only negligence in Mary Maxim Knitting Wool.86 

The provision has been the subject of very few criminal prosecutions.  There have been only three (3)
convictions, all since 1984.87  In each case, the accused pleaded guilty.  One of the factors militating against
convictions is that there are many elements, each of which must be proven beyond a reasonable doubt.
Despite its apparent ineffectiveness,88 its possible application has been a significant concern in the business
community.  In the absence of judicial decisions providing guidance regarding how the provision should be
interpreted, the Bureau received many requests for advisory opinions regarding whether certain kinds of
pricing practices were consistent with the Act.  Many commentators have claimed that the uncertainty
surrounding the application of the provision meant that it had a chilling effect on pricing strategies with no
anticompetitive effect and resulted in unnecessary compliance and monitoring costs.89  In 1992, in order
to provide better guidance regarding its interpretation of the price discrimination provision, the Bureau
issued the Price Discrimination Enforcement Guidelines.90  As discussed below, the guidelines have
been only partly successful in dispelling the chilling effect associated with the provision even though they
are generally perceived as disclosing a relatively permissive interpretation of the provision.91

The Competition Bureau raised the question of whether the provision should be abolished in its 1995
Discussion Paper on possible amendments to the Competition Act.92  Abolition was endorsed by the
Consultative Panel on amendments to the Competition Act in its 1996 Report.93  The Panel concluded that
criminal prohibitions and penalties are inappropriate tools to deal with price discrimination and that the
abuse of dominance provision is sufficient to deal with cases of price discrimination which were injurious
to competition.  The Panel also found that the protection of small business afforded by the provision was
overstated, particularly because it permits the granting of volume discounts which will tend to favour large
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businesses.

Nevertheless, section 50(1)(a) was retained unchanged in the most recent round of amendments which
came into force in March 1999.  The reason, suggested by the Director of Investigation and Research who
was responsible for introducing the amendments, George Addy, was that some small business sectors felt
strongly that the provision provided them with protection.94  Accordingly, it was concluded that the
provisions should not be repealed until further study had confirmed whether the claimed protection existed
in fact.  

Price Discrimination Enforcement Guidelines

The Price Discrimination Enforcement Guidelines, published by the Bureau in 1992, purport to set out
the  Bureau's enforcement policy and its interpretation of the price discrimination provision. The Director's
purpose in issuing the Guidelines was 

to foster compliance with the law while ensuring that the business community recognizes
the legitimate scope which exists, within the law, for the adoption of innovative pricing
practices and strategies.95

At the time, the approach described by the Guidelines was greeted by many in the business community
as a welcome lightening of the practical burden imposed by the price discrimination provision.  The
approach of the Guidelines is helpful and moves interpretation of the provision in the direction indicated
by the economic analysis in Part I.  The Guidelines are not binding, however, and compliance does not
insulate particular business practices from review by the Bureau, though enforcement action against a
practice consistent with the Guidelines may be practically unlikely.  Perhaps more importantly, the
Director's interpretation may not be accepted by a court and so reliance on it where it departs from the
wording of the provision may be deterred by the risk of a private action under section 36 of the Act.

Prior to the Guidelines, the prevailing view was that only volume based discounts were immune from attack
under the Act.  The Guidelines indicate that the Bureau would be unlikely to take action against a wide
range of other discounting practices taking the form of conditional discounts so long as the conditions of
eligibility are the same for all competing purchasers.  Conditional discounts are available upon the purchaser
fulfilling some condition, such as performing a service for the seller (sometimes referred to as a "functional
discount"),96 or upon the purchaser agreeing to deal exclusively in the seller's products (sometimes referred
to as an "exclusive dealing discount") or upon a purchaser increasing purchases over a prior period
(sometimes referred to as "growth bonuses" or "fidelity discounts").  The Guidelines indicate that none of
these are likely to raise issues assuming that they are available to all purchasers who compete with each
other.  While permitting these sorts of discounts would appear to be consistent with the price discrimination
provision, their acceptance represented a significant departure from the enforcement policy in place prior
to the release of the Guidelines.  Growth discounts, for example, had previously been the subject of
enforcement action in R. v. Simmons.97   The new approach is based on a broader view of the requirement
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in section 50(1)(a) that discounts and other concessions be “available” to all competing purchasers.

The Guidelines make clear that discrimination is only prohibited where it relates to a monetary advantage.
The provision of technical assistance, tickets to sporting events and other non-monetary advantages are
not caught.  The Guidelines also clarify the requirements for purchasers to aggregate their purchases
through a buying group for the purpose of obtaining larger volume discounts as well as suggesting that the
sometimes difficult determination of whether businesses are competitors be based on the rules regarding
market definition set out in the Merger Enforcement Guidelines.  Also the meaning of a “practice” of
discriminating is clarified.  Significantly, price cuts to meet the competition will normally not be found to
constitute a practice.  Other issues addressed in the Guidelines include how to interpret “like quantity and
quality” and when sales are considered to have taken place.

Certain aspects of the interpretive approach in the Guidelines appear to depart from the strict wording of
the section.  In some respects, the approach in the Guidelines appears to make the price discrimination
provision more onerous than contemplated in the section but in others a less onerous approach is
contemplated.

The requirement that discounts and other concessions be “available” is interpreted in a manner which has
been criticized as not consistent with section 50(1)(a) and unduly onerous.98  The Guidelines go to some
length to provide direction on what “available” means.  Where a seller on its own initiative offers a
concession to one customer, it must make the same offer to competing customers.  If a purchaser initiates
negotiations, and, at the end of negotiations, a concession is agreed to, the seller need not offer it to
competing purchasers.  The seller only needs to offer it if another purchaser asks for it directly.  The
Guidelines specifically state that there is no obligation to offer the concession where a competing purchaser
asks only for the seller’s “best deal”.  Some have suggested that this interpretation suffers from practical
difficulties in real world situations where it may be difficult to distinguish purchaser initiated negotiations from
unilateral offers by sellers.  More significantly, this approach may be argued to be inconsistent with the Act
to the extent that the Guidelines interpret “available” as requiring an offer to be made.  Section 51 requires
that promotional allowances be offered to competing purchasers.  Parliament must be considered to have
intended a different and lower degree of obligation by using “available” in section 50(1)(a).  A court may
not accept that the terms should be given the same meaning in circumstances where a seller has made a
unilateral offer to someone else as the Guidelines suggest.

Unlike certain other provisions of Act,99 section 50(1)(a) does not exempt sales between affiliates.
Nevertheless, the Guidelines appear to create an exemption for enforcement purposes.  They state that
the Bureau may consider transactions between affiliates as being something other than sales and so outside
the price discrimination prohibition.  The jurisprudence on what is a sale, however, is well settled and it
seems unlikely that a court would exclude a transaction between affiliates if the formal requirements for a
sale, including, in particular, the passing of title, are met.100

The Guidelines indicate that all the franchisees in a franchise system may be treated as a single economic
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unit, such that anyone selling to the franchisees may aggregate all their purchases for the purpose of granting
volume discounts.  Such an approach makes economic sense where there are cost savings to a seller
associated with selling to a whole system, and when, as the Guidelines stipulate, the franchisor requires
each franchisee to purchase from the seller.  Nevertheless, it means interpreting “purchaser” in section
50(1)(a) to include all the franchisees.  When all purchases are made by the franchisor who directs delivery
to the franchisees such an interpretation is consistent with the Act.  Where, however, the franchisees make
their purchases individually and are individually responsible for payment, this interpretation seems
doubtful.101

The Guidelines contain one other interpretive guide designed to reduce the burden of the price
discrimination provisions.  The Guidelines suggest that enforcement will only occur where the supplier is
at least willfully blind as to the elements of the offence.  As noted, previously negligence had been thought
to be sufficient.  

Comparison with the U.S. and Europe

United States

Federal antitrust law in the United States dealing with price discrimination is similar though more strict than
the law in Canada.  With the enactment of the Robinson-Patman Act102 in 1936, the United States
adopted a criminal prohibition in terms similar to the section 50(1)(a).  As well the Clayton Act,103 as
amended by the Robinson-Patman Act, prohibits price discrimination in circumstances where the
discrimination causes an injury to competition and provides a civil remedy for private parties who are
victims of such discrimination.  Upon proof of discrimination, a prima facie case is established.  The onus
then shifts to the discriminator to justify its behaviour.  Where a private party is successful, it is entitled to
three times its actual damages.104  Public enforcement responsibilities are shared by the Antitrust Division
of the Department of Justice and the Federal Trade Commission.  The Antitrust Division alone is
responsible for criminal prosecutions.  The Federal Trade Commission may investigate price discrimination
and other breaches of antitrust laws and issue cease and desist orders.105 

Academics and the officials charged with enforcing federal antitrust laws have  expressed the view that the
Robinson-Patman criminal prohibition, divorced from any test of the effect of the discrimination on
competition, is inconsistent with economic understanding of when price discrimination is anticompetitive.106

The Antitrust Division of the U.S. Department of Justice has publicly stated that the criminal provision is
not an enforcement priority.107  All possible breaches of Robinson-Patman Act are referred to the Federal
Trade Commission to determine whether investigations are warranted.  The Federal Trade Commission
has sporadically taken action against price discrimination, though there have been relatively few
investigations.

With respect to the Clayton Act provisions, there are two main defences available, meeting the competition
and cost justification.108  So long as differences in prices may be attributed to differences in the costs of
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supplying different customers or to a response to pricing by a competitor, the discriminating firm will escape
liability.  Both these defences are justifiable on economic grounds but have proved difficult to rely on in
practice.   Various commentators have argued that cost justification is too expensive and difficult to
establish, with the result that U.S. suppliers simply do not discriminate leading to increased price rigidity.109

The “meeting the competition” defence has also been criticized as leading to price rigidity.  As well
concerns have been expressed that the defence encourages businesses to check each other’s prices to
make sure that they can take advantage of the defence.  Such price verification has been approved by the
U.S. courts despite the obvious risk that it may facilitate cartel-like behaviour.110

Price discrimination by a dominant firm may be found to be contrary to the prohibition on monopolization
and attempted monopolization under section 2 of the Sherman Act.111  A firm with monopoly power is
prohibited from engaging in anticompetitive acts to maintain or enhance its market power.  Similarly a firm
which does not have a monopoly is prohibited from engaging in anticompetitive acts to obtain monopoly
power where there is a “dangerous probability of success”112 of such a strategy.  Monopolization does not
require complete control of a market, but must involve the  power to control price and exclude competition.
This basis for dealing with price discrimination is described in more detail under the discussion of abuse of
dominance below.

Europe

Under the Treaty of Rome113 European law also prohibits price discrimination, though the circumstances
in which a breach will be found vary somewhat.  Article 81(1)(d)(formerly Article 85(1)(d))114 prohibits
agreements that apply dissimilar conditions to equivalent transactions with other trading parties thereby
putting them at a competitive disadvantage.  Though this language is broad enough to include price
discrimination, it only applies to “concerted” actions of multiple parties, not unilateral action.  As such,
section 81 would only apply to price discrimination imposed by cartels or as a consequence of an
agreement or some other concerted action, between a supplier and someone else.  Also, the discrimination
must have as its object or effect the “prevention, restriction or distortion of competition.”115   There have
been no published cases to date in which price discrimination has been challenged under Article 81(1)(d).
The Director-General responsible for competition policy has indicated that price discrimination is not an
enforcement priority of the Commission unless engaged in by a dominant firm, in which case the
requirements of the European abuse of dominance provision, Article 82 (formerly article 86), are
applied.116

Under Article 82 “applying dissimilar conditions to equivalent transactions with other trading parties thereby
putting them at a competitive disadvantage” may be an abuse.  This provision has been interpreted as not
requiring identical treatment.  It is violated only when there are significant unjustified differences in prices
charged to buyers.  So, for example, volume discounts are permitted.117  It is not clear, however, when
different treatment will be found to be unjustified.  Fidelity discounts have been held to be unjustified.118

The Commission and the Court of Justice have held that discounts which are based on sourcing exclusively
from one supplier are abusive because they treat identical transactions differently.  As in the United States,
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cost justified discounts and discounts to meet the competition are permitted.119  Offering special low prices
to a competitor’s customers to attract their business or on the condition that they refrain from dealing in a
competitor’s products has been held to be an abuse.120

Assessment

Because price discrimination is common place and typically not anticompetitive, it is essential that the
approach to dealing with price discrimination in Canada focus on when it has anticompetitive effect.  The
criminal price discrimination provision and its interpretation by the Bureau as expressed in the Price
Discrimination Enforcement Guidelines have several defects in this regard.  

Provisions of the Act:  The exclusion from the price discrimination provision of transactions other than
sales of articles is an apparent anachronism which fails to take into account the much broader range of
transactions characteristic of the contemporary market place and the enormous and growing importance
of transactions involving services and intellectual property rights.   As noted, the civil provisions of the Act
which apply to price discrimination in some circumstances do not have such limitations.

As well, the price discrimination provision in the Competition Act may be considered to be out of step with
contemporary economic thinking on competition policy and much of the rest of the Act.  Section 50(1)(a)
focusses on protecting particular competitors from being discriminated against rather than protecting
competition in the marketplace.  In most circumstances, price discrimination is not anticompetitive and yet,
unlike the American Clayton Act, nothing in the provision requires any assessment of the effect of price
discrimination on competition.121  Section 50(1)(a) does not even focus on truly discriminatory behaviour.

Most importantly, section 50(1)(a) does not include market power as a required element of the offence.
Unless a supplier has market power, a supplier should not be able to discriminate because the victim can
turn to another source of supply.

The current provision does not give sufficient scope for differential pricing motivated by considerations that
are not anticompetitive.  The offence is restricted to discrimination not justified by differences in quantity
or quality.  The provision does not require there to be any relationship between any price difference and
the difference in quality or quantity.  To be precise, there is no requirement for discrimination based on
quantity or quality differences to be justified by reference to differences in the cost of supplying articles in
different quantities or of different quality.  Nor does the current provision permit other types cost justified
discrimination.122  By contrast, the Clayton Act directly recognizes cost justification.123

Meeting the competition is another defence which is not referred to in section 50(1)(a) but is permitted
under the Clayton Act.  The Guidelines suggest, however, that if a supplier is only meeting the
competition, normally the “practice” requirement of section 50(1)(a) will not be satisfied.124  
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Section 50(1)(a) does not refer to whether discrimination is initiated by a competitor which the economic
analysis in Part I suggests may be an indicator of circumstances in which price discrimination is
anticompetitive.  While the economic analysis in Part I shows that discrimination initiated by a competitor
will not always have an anticompetitive effect, it may be a relevant indicator.

The current civil provisions dealing with the ultimate discriminatory act, refusal to deal, and behaviour which
is functionally equivalent to price discrimination, such as tied selling, require a consideration of
anticompetitive effects.  The Competition Act would be more internally consistent as well as being more
consistent with the economic analysis in Part I if it dealt with price discrimination in the same way.125

As it stands, it is probable that the provision discourages pricing practices which are not harmful to
competition, imposing unnecessary compliance and monitoring costs on business.  Because breach of the
price discrimination provision carries the stigma of a criminal offence it may strongly deter behaviour which
approaches price discrimination but which would be pro-competitive.  This criminal stigma is not
appropriate, even where price discrimination is anticompetitive, because it is not inherently criminal in the
way that an agreement to fix prices is.  For both reasons, the Consultative Panel concluded that the
provision should be repealed and that any anticompetitive price discrimination could be addressed under
the abuse of dominance or other civil provisions.  This conclusion had been reached previously by several
other studies.126

The abuse of dominance provision provides a ready framework for dealing with price discrimination which
is consistent with the prescriptions of economic theory because it requires that the discriminator have
market power and an assessment of the competitive effect of the discrimination.  It would also allow
enforcement action to take place in circumstances where the discrimination takes a form other than the sale
of articles, avoiding the anachronistic limitations in section 50(1)(a).  Section 79 would permit consideration
of the aggregate anticompetitive effect of price discrimination and any other anticompetitive conduct
engaged in by the discriminating firm.  In this way, dealing with price discrimination under the abuse
provision holds the prospect for more accurate assessments of the circumstances in which price
discrimination is anticompetitive from an economic efficiency point of view.

In Europe, price discrimination is dealt with as an abuse of dominance.  The European law on abuse of
dominance is not informed by an economic model based on efficiency.  Rather, the Europeans seek to
control the operations of dominant firms in the interests of ensuring fairness in the market place, including
the freedom of traders from being coerced by practices of dominant firms, including discrimination.127  The
requirement that price discrimination be engaged in by a dominant firm under Article 82 before it will attract
enforcement attention is consistent with economic theory, as is European recognition of cost justification
and meeting the competition as defences.  Nevertheless, there are, undoubtedly, a much broader range of
circumstances in which discrimination would be prohibited in Europe than economic theory would
prescribe.  In practice, the effect of the European approach may be similar to the strict American criminal
approach under the criminal provisions of the Robinson-Patman Act under which no consideration of the
effect on competition is required.128
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The abuse provision’s competitive effects standard is sufficiently flexible to allow the Competition Tribunal
to take into account the kinds of considerations which are addressed in Europe.  The Tribunal could seek
to balance overall efficiency considerations against the interests of competitors in being free from
discrimination in light of the circumstances of each case when determining whether there has been a
substantial lessening of competition.  

As well, the Tribunal has scope under the abuse provision to ensure that its decisions are responsive to the
exigencies of the new economy.  In a world characterized by innovation, an appropriate approach to price
discrimination must consider the longer term dynamic effects in the market.  Price discrimination in favour
of partners in strategic alliances, for example, may be justified by the innovation the alliance is likely to
produce.  Such considerations are necessary for a competition policy responsive to the information
economy.129  

The potential application of the abuse of dominance provision to price discrimination is considered in the
last section of this part. 

Price Discrimination Enforcement Guidelines:  While the Guidelines suggest an enforcement policy
more consistent with economic considerations, they do not have the effect of transforming section 50(1)(a)
into the type of provision that economic theory would prescribe.  Significantly, the Guidelines do not read
into the section an effect on competition test.  This is entirely consistent with the provision which provides
no scope for doing so.  Nevertheless, it means that the Guidelines are only of limited effect in making
section 50(1)(a) an effective provision for dealing with price discrimination.  

The interpretive approach in the Guidelines is helpful by clarifying several interpretive questions in ways
that are consistent with the economic analysis in Part I.  Most significantly, by taking the position that any
discount, whatever its form is acceptable so long as it is reasonably available to all competing purchasers,
the burden of section 50(1)(a) has been lightened considerably.  Unfortunately, the benefit is undermined
to some extent by the requirements imposed by the Guidelines before a discount may be considered
available.   These requirements may be difficult to apply and, arguably, are inconsistent with the language
in the Act. 

The expansive interpretation of “sale” adopted in the Guidelines, which was intended to reduce the
compliance burden for business, is not supported by the provision either.  It might be justifiable from an
economic point of view to treat all affiliated corporations as a single economic entity.  Indeed, the sale price
in transactions between affiliates may be affected by factors not applicable to sales between independent
parties, such as the allocation of income between affiliates.  Nevertheless, it is not clear that where there
is a transfer of title between affiliates a sale will not have occurred for the purposes of the provision.  As
a consequence, it would seem inappropriate to exclude all transactions between affiliates from review.

A final concern regarding the Guidelines is that, while the abuse provisions and the other civil provisions
of the Act dealing with discrimination are mentioned, the Guidelines provide little direction regarding the
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critical questions as to how these provisions will be applied in price discrimination cases or the criteria to
be used to decide whether to proceed under one provision rather than another.130  For example, the
question of how discrimination induced by the market power of a large customer may be subject to review
under the abuse of dominance provision is not considered.131

Predatory Pricing 

General Discussion

Predatory pricing is a criminal offence under section 50(1)(c) of the Competition Act.  Several elements
must be established before the offence is proven.  The alleged predator must be engaged in business and
engaged in a policy of selling products at prices which are unreasonably low.  As discussed in more detail
below, both the “policy” requirement and the “unreasonably low” price requirement have raised difficult
interpretive issues.  Finally, one of four (4) alternative requirements must be met with respect to the policy:

1. The policy must have the effect or tendency of substantially lessening competition;

2. The policy must have the effect or tendency of eliminating a competitor;

3. The policy must be designed to substantially lessen competition; or 

4. The policy must be designed to eliminate a competitor.

There has been very little jurisprudence to inform the interpretation of these requirements.  In Hoffman-La
Roche,132 it was held that before a policy will be found there must be a conscious decision to sell at an
unreasonably low price and there must be continuing or repeated sales, though a written policy need not
be found.  This approach was applied recently in R. v.  Perreault Driving Schools.133  Low pricing for
a brief period, such as 48 hours for the purpose of meeting the competition, was held not to be a policy in
Producers' Dairy.134

"Unreasonably low" was interpreted in the Consumers Glass135 case.   The court stated that the purpose
of section 50(1)(c) was to prohibit selling at low prices for an anticompetitive purpose.  The Court went
on to describe a “classical example of predation” as deliberately sacrificing present returns by lowering
price for the purpose of driving a rival out of the market, then raising prices to recoup the sacrificed returns
and earn higher profit.  The Court did not give any indication as to how to identity such a purpose, except
to say that an anticompetitive purpose should not be inferred from the fact that a firm sets prices to a
particular level with the intention of gaining business from a rival even if the alleged predator knew that
pricing at that level would make it difficult for a new entrant to stay in the market.  As the court stated,
setting prices so as to take business away from rivals for the purpose of minimizing losses to a new entrant
or maximizing profit is the whole object of competition.  So long as a firm is acting to maximize profits or
minimize losses, prices should not be considered unreasonably low.136   The court did not identify the
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existence of market power or the existence of barriers to entry as necessary conditions to a finding of
predation, as our economic analysis in Part I would prescribe.

In Consumers Glass, the industry suffered from chronic excess capacity and prices were above average
variable cost.  The Court determined that, in these circumstance, prices could not be said to be
unreasonably low.  They were set to minimize losses.  Such low pricing would be expected equally where
demand falls off due to a depressed market.  In neither case should an intention to predate be inferred.

Where a price reduction is defensive, that is, in response to price cutting by a rival, even if it is a pre-
emptive response, pricing is unlikely to be found to be unreasonably low unless it is disproportionate, in
some way, to the rival's behaviour.137  So, for example, if the alleged predator's price cut is excessively
deep or maintained for a long period of time, low prices put in place as a defensive response may
nevertheless be found to be unreasonably low.138  In Hoffman-La Roche, a defensive response consisting
of giving away drugs for 6 months on two occasions was held to be predatory.

Another factor relevant to determining if prices are unreasonably low is cost.  In 947101 Ontario Limited
Ltd. v. Barrhaven Town Centre Inc. et al. it was confirmed that it is only the alleged predator's costs
which are relevant, not those of the victim.139  As discussed in the economic analysis in Part I, if only the
victim’s costs were considered, pricing above the predator’s costs which was below the costs of a less
efficient competitor could be found to be predatory.  The courts have been less clear on what is the
appropriate cost based test.  While Consumers Glass and Hoffman-La Roche held that pricing above
average total cost could not be predatory, the presumption of predation from pricing below average
variable cost suggested by Areeda and Turner has not been adopted, nor has a test been articulated for
grey zone pricing between average variable cost and average total cost. 

The issue of sales below average variable cost was not addressed in Consumers Glass on the basis that
there was no evidence of such sales in that case.140  In Hoffman-La Roche, where the alleged predation
consisted of giving away drugs, the court did not state a definitive rule with respect to below average
variable cost pricing.  Instead, the court acknowledged that there may be circumstances in which pricing
below some measure of cost would be justified and the question to be asked in each case, as indicated
above, was whether there were any "external or anticipated long term economic benefits which would
accrue to the seller by reducing its prices below cost".  The court suggested that where the firm was
attempting to defend its market share, or attempting to "keep its business alive, its customers supplied and
its employees working during a difficult economic period" predation should not be found.141 

Under the Act, once a policy of selling at unreasonably low prices is found the question becomes whether
the policy has the “effect or tendency of substantially lessening competition or eliminating a competitor, or
[is] designed to have that effect”.  Though the case law provides little guidance, several preliminary
observations may be made regarding the interpretation of these requirements.  While “effect” refers to a
state of affairs which has occurred, “tendency” refers to a state of affairs which has not yet occurred but
where there is some likelihood that it will occur.  The Bureau must assess the actual results of the predation
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in the market to determine the effects and must assess what is likely to occur in the market to assess
tendencies.  Assessing competitive effect of the results, however, will require consideration of the likely
future behaviour of existing and prospective market participants.  By contrast, the reference to "designed"
suggests an enquiry into the subjective intention of the alleged predator without regard to whether the
behaviour, in fact, has had or would tend to have any particular effect.

A “substantial lessening of competition” is the same language used in the abuse of dominance provision and
when considering the effect or the tendency of a policy of unreasonably low pricing, it may be that a court
would adopt the interpretation of that standard developed in abuse cases.142  The application of the abuse
of dominance provision and this test are discussed in more detail below.  It is difficult to say more regarding
these alternative bases of liability because there has been no judicial decision addressing these aspects of
the provision.   

In some cases, there will be evidence of intent to predate.  Though no such evidence was found in
Consumers Glass, the court commented on the inherent unreliability of such evidence.  Words used to
describe aggressive competition may be used carelessly, inadvertently suggesting an intention to eliminate
a competitor.143  By contrast, in Hoffman-La Roche, intent evidence was relied on to convict the accused.

The Competition Act contains one other provision directed at predatory pricing behaviour.  Geographic
price discrimination occurs where a person charges prices for products in one area of Canada which are
different from those that it charges elsewhere.  Geographic price discrimination is specifically prohibited
under section 50(1)(b) of the Act  where any of the same lessening of competition or elimination of a
competitor tests has been met.  There has been only one conviction under this section.144

The Predatory Pricing Enforcement Guidelines

In 1992, the Competition Bureau issued the Predatory Pricing Enforcement Guidelines which interpret
the predatory pricing provision in a manner essentially consistent with the economic model of predation
described in Part I and, for the most part, consistent with the limited case law, though there are some areas
in which the Guidelines may be considered to go beyond the wording of the provision. 

The Bureau adopts a two part test to determine whether prices are unreasonably low based on the
approach endorsed by the OECD.145  First, the Bureau looks at one of the key indicators of predation
identified in Part I: market power, including market share and barriers to entry.  In order to define market
share, the first task is to define the relevant geographic and product market.  The Predatory Pricing
Enforcement Guidelines suggest that this will be done in the same manner as is indicated in the Merger
Enforcement Guidelines.146 Once the market has been defined, the next step is to look at market share.
According to the Predatory Pricing Enforcement Guidelines, where the alleged predator has less than
35 per cent of the market, the alleged predator would probably not be able to affect price unilaterally.147

Other market structure considerations are referred to in the Guidelines.  For example, the relative size of
the alleged predator compared to its rivals in the marketplace may be important.  If the alleged predator
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is much larger than its rivals and the competitive fringe of smaller firms, the likelihood of market power is
increased.  

The Bureau is less likely to pursue a case in which barriers to entry are low and entry into the predator’s
market or the expansion of the operations of existing firms would be likely to occur if the predator
attempted to recoup its losses from a predatory campaign by raising prices.148  The Guidelines suggest that
in considering barriers to entry, again the approach set out in the Merger Enforcement Guidelines149 will
be followed.  The Guidelines specifically refer to the 2 year period specified in the Merger Enforcement
Guidelines as the appropriate time period to assess barriers to entry: are barriers sufficiently low that  price
increases following the predatory campaign will invite entry into the industry on a sufficient scale within 2
years to ensure that price increases could not be sustained.  The use of this 2 year period has been criticized
on the basis that the appropriate time period should depend upon the circumstances, including the length
and severity of the period of predation.150

Under the Guidelines, barriers to entry include both cost advantages enjoyed by incumbent firms, such as
barriers in the form of licensing requirements which the incumbent has already satisfied and control of
essential technology or sources of raw materials through vertical integration.  Sunk costs, those that cannot
be recovered should an entrant fail, may also deter or reduce the scale of entry.  These include costs
associated with acquiring market specific assets which have no use or value outside their application in the
relevant market.151  Barriers may also result from the presence of economies of scale or scope which the
new entrant would have to achieve to be competitive.152 

While economic analysis prescribes that barriers to entry be considered, some have questioned whether
the approach taken in the Guidelines is the best one.  Hunter and Hutton suggest that all sunk costs may
be financed so long as capital markets are perfect.  Hunter and Hutton are not troubled that this assumption
is unjustified in practice because, in their view, imperfections in capital markets are not the problem of the
Commissioner of Competition.153  With respect to cost advantages, Hunter and Hutton argue that only
those which are external to the predator, such as a licensing scheme, should be taken into account.  If a cost
advantage is due to efficiencies of the predator it should not figure in the analysis because it will not permit
the predator to earn supra-normal profits.  It will only be able to price up to the level of its competitor’s
costs before entry or expansion will occur.  From an efficiency point of view, predation is less of a concern
where the predator is demonstrably more efficient than its victim.

The Guidelines also acknowledge the possibility of strategic barriers, such as actions by firms to create
a reputation for toughness which would discourage entry.  Running up sunk costs may be another form of
strategic behaviour as are exclusive dealing and tied selling arrangements and other arrangements with
customers which may make market entry difficult.154

While no market power test is expressly called for in section 50(1)(c) or by the case law, it must be
acknowledged that, as a standard, "unreasonably low" does not give specific guidance as to the relevant
criteria for its application.  Arguably, it is susceptible to an almost unlimited range of interpretations and
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Hoffman-La Roche155 directs that all relevant circumstances be taken into account.  On this basis the
interpretation in the Guidelines cannot be said to be inconsistent with the Act, though, at the same time,
one cannot state that a court would come to the same result with complete confidence.156 

The second step, in determining whether there is evidence of unreasonableness, is to apply a cost based
test.  Consistent with Consumers Glass and Hoffman-La Roche, prices above average total cost will not
be considered to be unreasonable low.  As noted, the case law does not provide specific guidance
regarding price/cost comparisons.  Nevertheless, the Guidelines go on to do so.  Prices less than average
variable cost will be considered to be unreasonably low in the absence of some legitimate commercial
objective, such as the need to sell off perishable inventory.157 Under the Guidelines, prices in the “grey
area” (between average total cost and average variable cost) may be predatory or not depending on all the
circumstances.  If there is direct evidence of predatory intent or the alleged predator was lowering prices
in the face of increasing demand, the Bureau would consider that the prices in the grey area were
unreasonably low.  By contrast, prices in the grey area may be considered reasonable where demand is
declining, or there is substantial excess capacity in the market, even if it causes the exit of other firms.158

Excess capacity was one of the factors relied on by the court in Consumers Glass as a justification for
prices in the grey range.  Because capacity was more than double what was required, "competition and the
desire to make as high a contribution as possible toward fixed overhead will naturally drive down the price
of the product below the total cost of manufacturing that product and towards but not below the variable
cost of manufacturing the product."159

The Guidelines suggest a methodology for the determination of costs, both variable and fixed.160  They do
not suggest a time frame.  As indicated above, from the point of view of economic theory, it is only
reasonably anticipated long run costs which are relevant.161  The Guidelines provide no direction with
respect to the time frame for looking at costs though they do express a preference for forecast over
historical cost.

The Guidelines refer to the requirement, stipulated in section 50(1)(c), for the alleged predator to have a
“policy” of selling at unreasonably low prices.  This part of the Guidelines closely follows the interpretation
of this requirement in the case law.  The Director will look for pricing which is not "a competitive expedient
of brief duration," but rather is "a deliberate corporate program" of "sufficient duration."  Sufficiency will
be determined by reference to the characteristics of the market.  So, for example, where the market is
seasonal, prices maintained over a relatively short time may be considered a policy.

As described so far, in developing a framework for analysing whether prices are unreasonably low the
Guidelines, in effect, require consideration of the effect and likely future effect on competition.  Section
50(1)(c) mandates such an inquiry when one is considering whether the alleged predatory behaviour has
the effect or tendency of substantially lessening competition.  But competitive effect is not the only basis for
liability under section 50(1)(c).  The provision also refers to the effect of or tendency to eliminate a
competitor and to unreasonably low pricing policies designed to substantially lessen competition or
eliminate a competitor.  As noted above, a policy may be found to be designed to have these effects
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regardless of whether it has or is likely to have them.  The two stage test described above is concerned with
the likely effect in the market, with whether the alleged predator is going to be able to recoup its losses.
The test itself may not be satisfied where the effect is only to eliminate a competitor.  More significantly,
the test does not take into account subjective intent as an independent basis of liability.   

There are several statements in the Guidelines which suggest that meeting the two stage test for
unreasonably low prices is not an absolute threshold requirement for proceeding with a complaint about
predatory pricing.  The Guidelines indicate that unreasonable low prices may be inferred from  all the
circumstances including, evidence of predatory intent and the exclusion or elimination of competitors.162 
Some have argued that willingness to consider intent and effects on competitors simply muddies the
analysis.163  There are many problems164 when relying on evidence of intention in these circumstances, and
the attitude of the courts is difficult to predict given the different approaches taken in Hoffman-La Roche
and Consumers Glass.  Nevertheless, the precise wording of the section requires that it be taken into
account.165 The thrust of the Guidelines, however, is to de-emphasise these bases of liability.166

Comparison with United States and Europe

United States

Predatory pricing is addressed in the United States either as a possible violation of section 2 of the
Sherman Act or of section 3 of the Robinson-Patman Act.  Under the Sherman Act predation is dealt
with as a species of monopolization or attempted monopolization.  The Robinson-Patman Act prohibits
price discrimination and thus addresses predatory pricing where the predatory prices are not charged to
all customers in all markets though, as noted in relation to price discrimination, this criminal provision is
rarely enforced.  While there are some differences, the broad outlines of U.S. federal laws on predation
operate in a manner substantially similar to the approach taken by the Bureau as expressed in the
Guidelines.167  

In terms of enforcement, private civil proceedings to seek relief from predatory pricing may be taken under
the Clayton Act in connection with violations of the Sherman Act and, as with price discrimination, the
Federal Trade Commission may investigate and issue cease and desist orders in relation to predation.  The
Antitrust Division of the Department of Justice may prosecute violations of the Sherman Act or take civil
action.

Since the decision of the 7th Circuit Court of Appeals in A.A. Poultry Farms, Inc. v. Rose Acre Farms,
Inc.,168 in 1989, the first step in the analysis of predation is whether there is a prospect of recoupment.  If
recoupment is implausible, then there is no need to go forward to look at a comparison of pricing and
costs.169  In A.A. Poultry Farms, Inc. v. Rose Acre Farms, Inc. it was also held that evidence of
subjective intent is essentially irrelevant.170  This approach was approved by the Supreme Court of the
United States in 1993.171
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The Supreme Court has not authoritatively determined what is the appropriate cost test for predation. The
most commonly applied standard is a modified version of the Areeda-Turner test.  If prices are below
average variable cost, intent to monopolize will be presumed though the presumption may be rebutted.  By
contrast, if prices are above average total cost, predation is presumed to be absent.  In the grey zone,
likelihood of success is determined by reference to market structure characteristics.  If high barriers to entry
exist and the alleged predator has a large market share a dangerous probability of success will be found.172

Various states have laws which address predation and related issues.  Some are laws of general application
and some address specific sectors.  Some of these state statutes have been interpreted in a manner
consistent with the federal approach, while others are used to protect classes of competitors, typically
protecting unintegrated, independent businesses from large vertically integrated competitors.173  The
effectiveness of these laws has been questioned.  Often they suffer from sporadic enforcement.  In
jurisdictions with such laws, several studies have shown higher prices prevail as compared to states without
such laws.  Some have concluded that higher prices reflect higher retail margins for retailers.174  However,
in his recent study of the U.S. gasoline industry from 1987 to 1992, Johnson concluded that sales below
cost laws do not protect independent gas marketers.175  Johnson determined that the existence of sales
below cost did not have a significant impact on slowing the decline in the number of small outlets.

Europe

In Europe, predation is dealt with only where it is engaged in by a dominant firm contrary to Article 82 of
the Treaty of Rome.  The elements which must be established are broadly similar to those referred to in
the Guidelines, though there have been relatively few cases so the precise requirements cannot be stated
with certainty.  European cases have not developed a robust economic analysis of predation.

In AKZO Chemie BV v. Commission,176 the Court of Justice took the position that sales below average
variable cost should be considered predatory, following the approach advocated by Areeda and Turner.
Where prices are between average variable cost and average total cost, abuse may still be found where
there is evidence of a plan to eliminate a competitor.177  While the prospect of recoupment has been
referred to in European cases, it has not emerged as an independent requirement for a finding of abuse by
predation.  The requirement that a firm be dominant may be, at best, a weak proxy for prospects of
recoupment.  Market share alone does not reveal anything regarding barriers to entry, a key consideration
in any recoupment analysis.  A finding of dominance in Europe may but need not take into account barriers
to entry.178

Assessment

Provisions of the Act: The predatory pricing provision, on its face, is uncertain in scope.  As discussed
above, the requirement for unreasonably low prices requires some analytical framework if it is to be applied
in any coherent way.  While the case law suggests that some cost/price comparison is relevant it does not
indicate precisely what the test should be nor has a recoupment analysis been adopted or rejected.  The



-40-

cases do hold that where there is some procompetitive rationale for low pricing which is consistent with the
conditions in the market, low pricing should not be considered unreasonably low.  Nevertheless, there has
not been sufficient case law to develop a clear analytical framework, as in the United States and, to a lesser
extent, in Europe.  

In the absence of an analytical framework for determining when prices are unreasonably low, the provision
is potentially extremely broad.  Any intention to eliminate a competitor or the elimination of a competitor
in fact, combined with low prices may be sufficient for liability.  While efficiency concerns might argue in
favour of a regime which prevented below cost pricing which had the effect of eliminating a more efficient,
vigorous or innovative competitor, the existing provision protects all competitors, regardless of the overall
effect on competition or efficiency. To this extent, the provision is in conflict with the economic analysis of
predation based on efficiency. 

Economic theory is based on business people acting in rational ways.  The existing predatory pricing
provision is based, in part, on the view that the market does not always reflect rational behaviour, in the
sense that rationality requires profit maximizing or loss minimizing.179  In the real world, business people may
decide to predate when they have no prospect of recoupment, either because they miscalculate market
conditions or they prefer predation over profit maximizing strategies.  For public corporations, capital
markets will exercise some discipline on managers in both cases, but in private firms it may be only the
architects of predatory policies who suffer the consequences of their bad judgement or idiosyncratic
preferences.  Nevertheless, in some subset of such cases, there may be real damage inflicted on other
participants in the market place as a consequence of conduct which is intentionally destructive of
competition.  

There may be no efficiency justification for intervening in such a case.  Unsuccessful predation will provide
consumers with the benefit of temporarily low prices and the continuing competition in the market will
prevent supra-competitive pricing.  Nevertheless, enforcement action would appear to be possible under
the section.  Indeed, in some circumstances, a court may be concerned that one of the purposes of the Act,
“maintaining competition ... to ensure that small and medium-sized enterprises have an equitable opportunity
to participate in the Canadian economy” could only be served by convicting someone with a clearly
demonstrated intention to eliminate a competitor through a low pricing policy.  Such a conclusion would
be even more compelling if a vigorous, innovative competitor was eliminated, as a consequence of the
predatory pricing.

Though there has never been a case in which predatory pricing has been found under the abuse of
dominance provision, it has several advantages over the criminal predation provision.  It expressly includes
a requirement for market power as the economic analysis in Part I prescribes.  As well, it requires an
assessment of the effect on competition.  The Tribunal would be able to consider not only whether there
was a prospect of recoupment through supra-competitive pricing, but also the effects of predatory
behaviour on the dynamic of competition in the market in which the predation took place.  Such effects
would include effect of the loss of particular competitors and their prospects for re-entry.  The Tribunal
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would have to sort out the extent to which it was appropriate to take into account non-efficiency based
considerations, such as the fairness of intentionally eliminating a competitor through low prices.

The abuse provision would also permit account to be taken of the particular conditions in the marketplace,
including the factors discussed in relation to the new economy in Part I.  Where a market was characterized
by high levels of innovation, declining costs and network effects, low pricing which eliminated a competitor
might nevertheless be found to be procompetitive, where the pricing was part of a strategy to introduce a
new and better technology and any dominance which resulted was unlikely to be sustained in the face of
future innovation.  In such a market, the prospects of supra-competitive pricing likely would be remote. 

 The application of the abuse provision is considered at the end of Part II.

Predatory Pricing Enforcement Guidelines:  The approach taken in the Guidelines generally accords
with the approach suggested by the economic analysis described in Part I, and adopted by the OECD and
the United States Supreme Court.  Although such an approach has not yet been fully adopted in Europe,
recent decisions suggest a trend in that direction.  The Guidelines provide a useful analytical framework
for interpreting the vague language of section 50(1)(c).  Nevertheless, while the basic elements prescribed
by an economic approach are addressed, one may be concerned about the extent to which the Guidelines
have had to stretch the language of the Act to accommodate these economic considerations.180  As well,
the Guidelines themselves would be improved by more fully accounting for the new theories of predation
referred to in Part I and the exigencies of the new economy.

With respect to the consistency between the Guidelines and the Act, the main concern is how the
Guidelines deal with intent and the elimination of competitors.  While the Consumers Glass case accepted
that below cost pricing should not be prohibited where there is a procompetitive explanation and no direct
evidence of intent to eliminate a competitor, it did not address the situation where intent is present.  It is not
clear whether, where intent evidence is available, it would be necessary to show that a predatory strategy
would have been successful in the sense that the predator would have been able to recoup its losses
incurred during its predatory campaign.  As discussed, above, the express reference to the elimination of
a competitor or a design to do so in section 50(1)(c) would seem to confirm that a reasonable prospect
of successful recoupment in fact is not necessarily required.  The possibility for finding predation where
there is no prospect of recoupment appears only faintly in the Guidelines.  That the approach suggested
in the Guidelines may vary from what the Act requires does not mean that approach is wrong.  It is more
consistent with economic theory than the provision itself.  Any variance from the statute does, however,
make the Guidelines less reliable as a guide to private sector behaviour. 

Apart from their approach to the Act, there are several other criticisms that may be levelled at the
Guidelines.  As will be discussed below, the abuse of dominance provision provides a firmer statutory
basis for the kind of analysis suggested in the Guidelines.  The Guidelines acknowledge the possibility of
proceeding under the abuse provision but provide little guidance as to the criteria for doing so and state no
preference for doing so.
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From the perspective of economic theory, the discussion in the  Guidelines of “strategic barriers to entry”
should be expanded to refer more specifically to the indicia of possible predation which recent economic
analysis suggests should be relevant.  The difficult challenge of assessing reputational effects in multiple
markets and long purse predation, for example, are not addressed.  

The imperatives of the new economy should be addressed as well.  Guidance regarding the appropriate
definition of product and geographic markets and market power in industries characterized by high rates
of innovation and declining barriers to entry due to improvements in technology, for example, would make
the Guidelines more relevant for firms in those industries.  Below cost selling would have to be assessed
in light of an analysis of the dynamic operation of the market in which the alleged predation is occurring.
It is likely that legitimate efficiency enhancing competition through low pricing practices, will become more
pervasive, in industries characterized by high rates of innovation, increasing returns and where the prospect
of establishing the industry standard may have substantial benefits.  Where dominant market share in the
early period of the product cycle often spells important long term advantages that may be exploited either
through higher prices or in other ways, low pricing, even pricing below cost, may be becoming increasingly
commonplace. 

As well, the prospects for recoupment though non-price strategies should be considered.  It may be that
long run benefits in forms other than higher prices may eliminate or strongly attenuate the need to recoup
losses through supra-competitive prices.  In some industries, losses incurred may be recouped by
establishing a product standard or simply gaining market share and exploiting this situation to advantage
through gains on updating or other incidental services.

As well, it would be helpful if the Guidelines were to address allegations of predation where firms sell
multiple products, such as in the grocery industry.  It may be very difficult to analyse predation where low
pricing does not involve all of the alleged predator’s products, but only certain strategically important
products.  The Guidelines provide little assistance regarding how to assess predation in this context.

With respect to cost, the Guidelines should address the relevance of capacity to the appropriate measure
of cost.  In NutraSweet, a case under the abuse of dominance provision, the Competition Tribunal noted,
as do Areeda and Turner, that average variable cost is a reasonable proxy for marginal cost only so long
as the alleged predator has excess capacity.  Where the predator is operating at full capacity, average total
cost is a better proxy because of the necessity to expand production facilities to increase production.  This
insight is not reflected in the Guidelines.

Price Maintenance

General Discussion

Resale price maintenance has been prohibited in Canada since 1951.179  In 1960, the law was amended
to add the current defences to the related offence of refusing to supply a customer  because of the
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customer’s low pricing policy.180   In 1976, the law was further amended to broaden its reach to include
all forms of price maintenance, including price maintenance engaged in by competitors, or horizontal price
maintenance.  The amendments also brought within the ambit of the section transactions involving services
and intellectual property rights.181

Under the present section 61 of the Competition Act, it is illegal for a person engaged in business to
attempt to influence upward or discourage the reduction of the price at which any other person engaged
in business offers or supplies a product in Canada by “any agreement, threat, promise or like means”.182

Requests, discussion, persuasion and suggestions directed toward the maintenance of prices, however, are
all permitted.183  Breach of the provision is a criminal offence.184

With respect to the meaning of “agreement” for the purposes of section 61, there is no requirement that any
agreement be forced on the person committing to maintain prices.185   Price support programs in the retail
gasoline sector taking the form of voluntary allowances available to retailers to offset the effect of price
drops have been held to constitute an agreement to maintain prices which  indirectly discouraged retailers
from reducing their prices.186  Threats consist of any communication in advance of an adverse future action
which will be taken if a suggested course of action is not carried out.187  Threats have been held to include
statements from a supplier that it would refuse to supply, reduce credit available or limit sales options if
prices were not maintained.188  Promise refers to holding out benefits in the future if prices are maintained.
"[L]ike means" has been interpreted restrictively to include only things like or akin to an agreement, threat
or promise.  So, for example, an unaccepted offer of a benefit was considered to be like means.189

Section 61(3) provides that suggested resale prices or minimum resale prices are not prohibited provided
that it is made clear to the reseller that the reseller is under no obligation to accept the suggestion and would
in no way suffer in its business relations with the person making the suggestion or anyone else if it fails to
accept the suggestion.190  The standard is a strict one.  Where a resale price or minimum resale price is
suggested, an “attempt” to influence the pricing of the person to whom the suggestion is made is proved in
the absence of further proof that the proviso is also satisfied.  Similarly under section 61(4), if the suggested
price appears in an advertisement, it must be expressed in such a way that it is clear to any person who
looks at the advertisement that the product may be sold at a lower price, otherwise an attempt to influence
price upward will be found.191  It has been held, however, that proof of an attempt for the purposes of these
provisions is not proof of the offence; the Crown must still show an agreement, threat, promise or like
means.192  Some commentators have suggested that this renders sections 61(3) and 61(4) ineffective.193

Refusing to supply a person because of that person's low pricing policy is similarly prohibited.  It is sufficient
for a conviction, if the low pricing policy is a reason for the refusal.  It does not have to be the only reason.
Refusals of new as well as existing customers are caught by the section.194  It is also an offence to
"otherwise discriminate" against a person because of their low pricing policy, such as by charging higher
prices to a discounting reseller.  A person may be liable for discriminating within the meaning of s. 61, in
circumstances where the express prohibition on discriminating in section 50(1)(a) of the Act is not violated.
The scope of permitted discrimination has not been clarified in the case law.
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Section 61(10) provides four (4) defences for refusing to supply.  A supplier may refuse to supply  a person
where that person is making a practice of any of the following:

1. using products supplied as loss leaders (the "Loss Leader Defence");

2. using products supplied not for the purpose of selling them for a profit but to attract
customers to buy other products;

3. engaging in misleading advertising in respect of the products supplied; and

4. not providing the level of service that purchasers of the products might reasonably expect
(the "Service Defence").195

To avoid liability it is only necessary for a supplier to establish that it, or any person on whom it relied, had
reasonable grounds to believe that its customer had acted in one of the ways described.196  In each case,
a practice by the customer must be shown.  This has been held to be something other than an isolated act
or acts.197  The Loss Leader Defence has been resorted to most frequently and most successfully.  There
have been few cases on the Service Defence.  In R. v. H.D. Lee of Canada, it was held that the relevant
level of service is that which customers might expect, not the supplier.198

Under section 61(6) no person may, by threat, promise or any like means attempt to induce a supplier, as
a condition of doing business with the supplier, to refuse to supply a product to a particular person because
of the low pricing policy of that person.  This section may be broadly interpreted.  A complaint to a supplier
about the low pricing policy of a competitor accompanied by a threat to refuse to continue doing business
with the supplier if the supplier does not cut off the competitor is sufficient, even if the supplier does not
respond.  The Loss Leader Defence and other defences are not available in connection with proceedings
under this provision.

Though the price maintenance provisions have been applied primarily in the vertical context, the possibility
of dealing with price fixing as horizontal price maintenance under section 61 as an alternative to a
conspiracy prosecution under section 45 is attractive because there is no requirement to show any impact
on competition under section 61.  Horizontal price maintenance has been found in several cases.199  The
precise scope for using section 61 as a substitute for section 45 in relation to agreements on price is not
clear.

Comparison with U.S. and European Union

United States

Resale price maintenance was held to be a per se violation of section 1 of the Sherman Act in the 1911
decision of the U.S. Supreme Court in Dr. Miles Medical Co. v. John D. Park & Sons Co.200  In order
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to establish liability, an agreement to maintain prices must be proved, either directly or by inference.  Non-
binding price suggestions are not illegal, even if a supplier refuses to supply a customer who does not adopt
them.201  If it can be established that the suggestion amounted to coercion, a violation will be found.202  As
with other violations of U.S. antitrust laws, enforcement action may be taken though criminal or civil
proceedings initiated by the Antitrust Division of the Department of Justice, investigation and the issuance
of a cease and desist order by the Federal Trade Commission or through private action under the Clayton
Act.

There are two exceptions to per se illegality.  Where a good is sold on consignment or through an agent
there is no resale price maintenance,203 unless the agency or consignment was established solely for the
purpose of circumventing the rule against resale price maintenance.204  More significantly, a seller is
permitted to announce maintained prices and refuse to deal with price cutters.205   However, one dealer
is not permitted to agree with the supplier that another dealer should be cut off.  At one time, any
communication between the supplier and another dealer prior to termination might give rise to an inference
of an agreement on resale prices.  Since the decisions of the U.S. Supreme Court in Spray-Rite Corp. v.
Monsanto Co.206 and Business Electronics Corp v. Sharp Electronics Corp.,207 this exception has been
more broadly interpreted.   There must be an express agreement to set resale prices.  Resale price
maintenance will not be inferred from the termination of one dealer following complaints by another.  

The enforcement policy of the Antitrust Division of the Department of Justice in the early 1980's has been
not to enforce the law against resale price maintenance.208   More recently, enforcement activity has
increased.209  Resale price maintenance is the subject of investigations by the Federal Trade Commission
and private civil actions.

Europe

Price maintenance by a dominant firm has been held to be a violation of Article 82 of the Treaty of
Rome.210  Also, agreements to fix resale prices, such as agreements between suppliers,211 have been found
to be a breach of Article 81, though non-binding suggestions of resale prices are permitted.212  Service
enhancement has been held to be a valid defence, since it has the effect of increasing competition, albeit
not on price.213

Assessment

The likelihood of efficiency justifications means that Canada's blanket per se prohibition of vertical resale
price maintenance is not consistent with the economic analysis set out in Part I.214  The existing Service
Defence and the other defences to refusal to supply are consistent with the analysis in Part I but would need
to be broadened and made more flexible if they are to fully accommodate efficiency rationales.215

Efficiency defences would also have to be available for  price maintenance generally, not just refusal to
supply. 
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The existing provision is also deficient in that it does not impose a requirement that the person engaged in
price maintenance have market power.  In the absence of market power, customers unhappy with efforts
at price maintenance can obtain supply elsewhere.

With respect to 61(6), where a customer of a supplier requires the supplier to refuse to supply a
competitor, the customer may be seeking to protect itself against price competition.  Nevertheless, whether
there will be an anticompetitive effect will depend on the market power of the supplier and the effect in the
downstream market.  Consequently, even here, a per se treatment is not called for as a matter of economic
theory in every case and the existing per se provision may inhibit efficient behaviour.  It would be more
consistent with the economic analysis in Part I to treat price maintenance on a rule of reason basis in the
same manner as other vertical restraints under the Act.216  

Analysing price maintenance under the abuse of dominance provision provides some prospect for taking
these considerations into account.  Market power and a consideration of competitive effects are necessary
elements of abuse.  In assessing anticompetitive effects, the Tribunal would have to develop an approach
to determining the relevance of the interests of firms in being free from attempts to get them to raise their
prices.   Some of the issues associated with dealing with price maintenance under section 79 are discussed
in the next section.

The prohibition of horizontal price maintenance arrangements under section 61 is appropriate.  Dealing with
horizontal price maintenance under a per se rule, however, would appear to undermine the operation of
the conspiracy provision, which subjects price fixing to a competitive effects test.  An assessment of the
relative merits of the two approaches is beyond the scope of this study.

Abuse of Dominance

General Discussion

The abuse of dominance provision was introduced into Canadian competition law in 1986 to replace the
criminal monopoly provision.217  The purpose of the provision is not to address the fact of structural
dominance in a market, but to provide relief where dominance has been used to abuse the interests of
consumers or producers.218  While the old monopoly provision and the provisions prohibiting price
discrimination, predatory pricing, and resale price maintenance create criminal offences under the
Competition Act, the provisions dealing with abuse of dominant position provide for civil review by the
Competition Tribunal applying the civil standard of proof.219 

The Competition Tribunal has the power to prohibit dominant firms from engaging in anti-competitive
activity in some circumstances.  If a prohibition would not be effective to restore competition, the Tribunal
may make alternative orders as are necessary to overcome the effects of anticompetitive acts, such as to
require firms to take specific actions, including asset or share divestitures.220
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Section 79(1) provides as follows:

Where, on application by the Commissioner, the Tribunal finds that
(a) one or more persons substantially or completely control, throughout Canada or any area

thereof, a class or species of business,
(b) that person or those persons have engaged in or are engaging in a practice of

anti-competitive acts, and
(c) the practice has had, is having or is likely to have the effect of preventing or lessening

competition substantially in a market,

the Tribunal may make an order prohibiting all or any of those persons from engaging in that
practice.

The threshold requirement for the application of section 79 is that a firm be dominant.  This is captured in
section 79 by the requirement that a firm "substantially control a class or species of business throughout
Canada or any part of Canada."  The courts have held that, in order to apply this rather vague criterion,
it is necessary to first define the product and geographic market.221  In order to define the relevant product
market, the Tribunal has looked to such factors as direct and indirect evidence of substitutability and
functional interchangeability of products, trade views on what constitutes the same product and the costs
of switching from one product to another.222  The Tribunal has defined the relevant geographic market by
reference to the boundaries with which competitors must be located if they are to compete with each other
and where prices tend toward uniformity.  The Tribunal has recognized that the definition of the market will
have a significant impact on any conclusion regarding the effect of the dominant firm's behaviour on
competition.223  In general, the more broadly the market is defined, the less likely it is that firm’s behaviour
will be found to substantially lessen competition.

Once the market is defined, the degree of control by the allegedly dominant firm must be assessed.
"[S]ubstantial control" has been equated with market power, meaning that the allegedly dominant firm has
the ability to maintain prices above competitive levels for a considerable period.224  The primary indicators
of market power are market share and barriers to entry.225  High market share alone will give rise to a
presumption of dominance.226  In Laidlaw, the Tribunal stated that dominance would not be presumed
where market share is below 50 per cent.  The Tribunal has yet to deal with a contested claim of
dominance where the allegedly dominant firm has a market share lower than 85 per cent.227  The 50
percent threshold is higher than the 35 per cent threshold set in the Merger Enforcement Guidelines228

and the Predatory Pricing Enforcement Guidelines.  With respect to barriers, the Tribunal will consider
sunk costs and economies of scale, as well as competition and other barriers.  Sunk costs or economies
of scale on their own are likely to be regarded as insufficient.229  The Tribunal will also consider the number
of competitors, their relative market shares and whether there is excess capacity in the market.230

Notwithstanding the guidance provided by the Tribunal in past cases, predicting when the Tribunal will find
dominance often will be difficult. 
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Once dominance is established the Tribunal must determine that the dominant firm has engaged in a practice
of anticompetitive acts which has had, is having or is likely to have the effect of preventing or lessening
competition substantially.  Section 78 of the Competition Act lists a number of anti-competitive practices
which the Competition Tribunal may find to constitute abuse.  The list is not exhaustive and, in several
cases, acts outside those specified in section 78 have been found to be abusive.231  

Subjective intent is not required in order for a practice to be anti-competitive under section 79.232

Nevertheless, for all acts listed in section 78, the Tribunal must find that the alleged abuser “intended” to
act in an anticompetitive manner.233  This means an intention to cause some predatory, exclusionary or
disciplinary effect on a competitor.  Intent may be established by direct evidence or may be inferred from
the circumstances.234   Indeed, the Tribunal has gone so far as to state that parties are deemed to intend
the effects of their acts, if they cannot provide evidence to the contrary.235  The Tribunal has also
considered the existence of an economic or business explanation as very important in determining whether
a practice is anticompetitive, but the existence of a legitimate business rationale, alone, is not sufficient to
justify an anticompetitive practice.236

For the purposes of section 79, "anti-competitive act", without restricting the generality of the term,
includes any of the following acts:
(a) squeezing, by a vertically integrated supplier, of the margin available to an unintegrated

customer who competes with the supplier, for the purpose of impeding or preventing the
customer's entry into, or expansion in, a market;

(b) acquisition by a supplier of a customer who would otherwise be available to a competitor of
the supplier, or acquisition by a customer of a supplier who would otherwise be available to
a competitor of the customer, for the purpose of impeding or preventing the competitor's
entry into, or eliminating the competitor from, a market;

(c) freight equalization on the plant of a competitor for the purpose of impeding or preventing
the competitor's entry into, or eliminating the competitor from, a market;

(d) use of fighting brands introduced selectively on a temporary basis to discipline or eliminate a
competitor;

(e) pre-emption of scarce facilities or resources required by a competitor for the operation of a
business, with the object of withholding the facilities or resources from a market;

(f) buying up of products to prevent the erosion of existing price levels;
(g) adoption of product specifications that are incompatible with products produced by any

other person and are designed to prevent his entry into, or to eliminate him from, a market;
(h) requiring or inducing a supplier to sell only or primarily to certain customers, or to refrain

from selling to a competitor, with the object of preventing a competitor's entry into, or
expansion in, a market; and

(i) selling articles at a price lower than the acquisition cost for the purpose of disciplining or
eliminating a competitor.

Examples of Anticompetitive Acts Listed in Section 78
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If the Tribunal finds  that particular actions are abusive, it must go on to find that they constitute a “practice”
of abuse.  The Tribunal has held that a practice may consist of anything more than an isolated act or acts
and that different anticompetitive acts could together constitute a practice.237

Finally, the Tribunal must ascertain whether the practice “has had, is having, or is likely to have the effect
of preventing or lessening competition substantially.”  In general, the Tribunal will find a substantial lessening
of competition where the anticompetitive acts of the dominant firm preserve or add to the dominant firm's
market power.238  In particular, the Tribunal will ask whether the action creates or strengthens barriers to
entry239 as well assessing the magnitude of this effect.240  In NutraSweet and Nielsen the Tribunal indicated
that a sort of proportionality test must be applied as well.  The more dominant a firm is, the smaller will be
the required lessening of competition for an abuse to be found.241

The Tribunal must also give consideration to the possibility that the practice is a result of “superior
competitive performance.”  It must not punish firms who achieved their success through fair competition
in the marketplace.242  The Tribunal noted in NutraSweet that no provision directs it to take into account
efficiencies associated with a dominant firm’s abusive behaviour.243   In Neilsen and Tele-Direct, however,
the Tribunal indicated that efficiencies are relevant to determining whether an act is anticompetitive.244 

Access to relief under section 79 is limited in several ways.  Section 79(5) expressly carves out the exercise
of an intellectual property right.  Under section 79(6), a three year limitation period is imposed for
applications to the Tribunal and section 79(7) provides that no application may be made under section 79
if proceedings have been commenced under the conspiracy provision (section 45) or the mergers provision
(section 92).  

Application to Anticompetitive Pricing

The types of behaviour referred to in subsections (a), (c), (d) and (i) of section 78 all relate to pricing.
More generally, price manipulation may be used by a dominant firm in a wide variety of ways to discipline,
deter or eliminate competitors.   In the abuse cases so far, however, pricing issues have played a relatively
small role.

One of the anticompetitive acts alleged in NutraSweet was predatory pricing.  Although, ultimately, the
Tribunal did not find evidence of predation it made several comments which will undoubtedly inform the
manner in which predation will be dealt with in future cases.245  First, the Tribunal accepted that predation
could be an anticompetitive act under section 79 but suggested that the specific reference in section 78(i)
to sales below acquisition cost would make it difficult to assert abuse against a manufacturer.  The Tribunal
noted that only acquisition costs were relevant not other costs such as overhead and distribution.  In
considering how predation allegations should be addressed under section 79, the Tribunal endorsed the
Areeda-Turner test under which pricing below marginal cost is deemed predatory.  As discussed above,
the Tribunal also noted, as do Areeda and Turner, that average variable cost is a reasonable proxy for
marginal cost only so long as the alleged predator has excess capacity.  Where the predator is operating
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at full capacity, average total cost is a better proxy because of the necessity to expand production facilities
to increase production.  

The Tribunal indicated that predation is not a rational strategy unless there is some prospect of recoupment
and accepted that a firm may signal an intention to predate in one market by predatory activity in another.246

Recognition of this possibility, discussed in Part I, suggests a greater scope for predatory behaviour
because it reduces the costs and enhances the prospects of recoupment.247

In Tele-Direct, price discrimination by the dominant firm which had the effect of discriminating against
customers using advertising services consultants who competed with the dominant firm was found to be an
indicator of market power.248  The Tribunal did not find that price discrimination was an abuse of
dominance. 

Comparison with U.S. and European Union

United States

The abuse of dominance provision has some similarities to the monopolization offence under section 2 of
the Sherman Act.  Maintaining monopoly power through anticompetitive acts and attempting to gain
monopoly power through anticompetitive acts where there is a dangerous probability of success are both
offences.  Monopoly power does not mean 100 per cent of a market.  It is sufficient if the alleged
monopolist has enough market power to control price and exclude competitors.  Typically, this is shown
by high market shares, evidence of barriers to entry and certain kinds of behaviour, such as price
leadership.  In this context, “superior skills, foresight and industry” have been recognized as legitimate bases
of market power, as in section 79(4).249

If monopoly power is found, it is necessary to show that the monopolist willfully engaged in anticompetitive
acts to maintain monopoly power.  This may include other conduct addressed on a per se or rule of reason
basis under antitrust law and, generally, any exclusionary acts which are substantially enhanced or made
possible by the possession and exploitation of monopoly power.  The quality of the acts will be assessed
on the basis of whether the acts, as a whole, have impaired competition in an unreasonably restrictive
way.250

With respect to attempts to monopolize, the analysis is similar.  A court must find an intent to monopolize,
but intent is typically inferred from anticompetitive acts used to gain monopoly power.  The dangerous
probability of success of a monopolization strategy is determined largely by reference to the putative
monopolist’s market share as well as barriers to entry and the degree of competition in the market.251

The two main differences between the Canadian abuse provision and section 2 of the Sherman Act are
that the Sherman Act creates a criminal offence and addresses efforts to become dominant, not just the
behaviour of an already dominant firm.  Also, as with other U.S. offences, civil liability may also arise under
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the Clayton Act.

Europe

As noted above, Europe has an abuse of dominance provision.  As in Canada, dominance has been
equated with market power, defined as the ability to prevent effective competition and to behave, to an
appreciable extent, independently of competitors, customers and consumers.252  In order to make such an
assessment, a wide range of factors is considered,  the same factors as would be taken into account in
Canada: market share, barriers to entry and conduct by the allegedly dominant firm.  Unlike the approach
in Canada and the United States, however, there has not tended to be a specific analytical framework
employed in Europe.   Also, there is no effect on competition test in Article 82.  In determining whether
dominance has been abused, factors other than harm to competition are considered including fairness and
the entitlement of businesses to be free from coercion by a dominant firm. 

Assessment

Dealing with anticompetitive pricing practices under the abuse provision has several advantages.  Consistent
with the economic analysis set out in Part I, for enforcement action to be taken the perpetrator must have
market power and the effect of the alleged anticompetitive acts on competition must be assessed.  More
than a per se regime, the abuse provision allows for a case by case analysis of behaviour which is sensitive
to the specific factors at play in a particular industry.  It permits the Tribunal to look in a holistic way at the
aggregate of anticompetitive acts, which may include more than pricing behaviour, in a way that the narrow
criminal provisions do not. This ability will become increasingly important as the structure of industries
change in different ways in response to the challenges of the new economy, including increased non-price
competition.

The structure of section 79 means that the Tribunal will be able to work out the manner in which
competition is being threatened and how it may be encouraged most effectively in particular cases.  The
Tribunal may make the complex assessments regarding the nature and extent of market power in the new
economy where industry specific factors, such as innovative activity, network effects may operate. These
factors will be relevant also to assessments of whether acts are anticompetitive and their effect on
competition.   Finally, in making decisions regarding allegations of abuse, the Tribunal may make the
delicate tradeoffs that may be required to ensure between the different dimensions of the purpose clause
of the Act are fulfilled.  The Tribunal will have the difficult task of assessing economic efficiency and
deciding to what extent considerations other than economic efficiency are to be taken into account in the
context of particular cases.

Proceeding with pricing cases under section 79 does have disadvantages.  Because of its market power
and competitive effects test, section 79 is much less predictable and certain than the current price
discrimination and price maintenance provisions.  Given the uncertainty currently surrounding the predatory
pricing provision, little would be lost, however, by considering predation under section 79.  This lack of
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predictability will be offset in some significant number of cases by the operation of the market power
requirement itself since section 79 does not apply to the behaviour of the large number of firms without
market power.

As well, a range of questions arise when one contemplates dealing with pricing cases under section 79.
Some commentators have questioned whether the provision can be applied easily to anticompetitive acts
in the context of vertical relationships, such as price maintenance and price discrimination.253  In price
discrimination and price maintenance, any anticompetitive effect is likely to be in a market downstream from
the market in which the dominant firm is acting.  There is, however, no requirement in section 79 that the
anticompetitive acts by the dominant firm lessen competition in the same market in which it is dominant.254

Consequently, lessening competition in the market in which someone buying from the dominant firm sells
could be taken into account. 

While section 79 could apply to anticompetitive pricing in vertical context, the list of anticompetitive acts
in section 78 suggests that addressing vertical anticompetitive acts is not the primary purpose of section 79.
Perhaps more significantly, actually doing so would require resolving some new interpretive issues before
one could confidently suggest that section 79 would be an effective tool.  For example, what would be the
appropriate market share threshold for market power?  Would it be the 50 per cent, referred to in previous
abuse cases, the 35 per cent threshold, referred to in the Predatory Pricing Enforcement Guidelines,
or some other threshold?  Are the determinants of market power the same? 

More specifically, the Tribunal would have to develop an analytical framework for assessing when price
discrimination and price maintenance are anticompetitive acts.  While the Tribunal would be free to do so
without the constraints imposed by the existing criminal provisions, the economic analysis in Part I illustrates
that doing so is not straightforward.  To the extent that the Tribunal were to consider the desirability of
traders to be free of coercion in the market place where such considerations conflict with economic
considerations of efficiency, its task would become still more complex.

Considering the effect on competition in vertical pricing cases also requires some thought.  In price
discrimination and price maintenance cases, factors affecting the availability of alternative sources of supply
may have to be taken into account.  Where price discrimination or price maintenance by a dominant
supplier affects only one or a few firms out of many, will there be a basis for finding a substantial lessening
of competition?  Based on previous Tribunal jurisprudence, Musgrove has suggested that, in its decisions
to date, the Tribunal has been willing to act on relatively minor exclusionary effects by firms with very high
market share and has focussed on the effect of exclusionary effects on existing market participants rather
than barriers to entry.255 Will this approach have any application to vertical pricing practices?  To be
specific, will the Tribunal be more concerned about price discrimination and price maintenance, even if it
only affects a few firms, where the supplier has a very high market share?

An analytical framework would need to be created to deal with predation cases as well, though dealing with
predation is more like the work of the Tribunal in its cases to date.  The Tribunal’s comments in the
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NutraSweet case may form the basis of such a framework.  Also, section 79 already includes a market
power requirement consistent with the Predatory Pricing Enforcement Guidelines and the economic
analysis in Part I.  Nevertheless, the Tribunal would have to consider how it would adapt its analysis to
predation cases.  While market definition and market power in the Predatory Pricing Guidelines is
defined by reference to the tests in the Merger Enforcement Guidelines, the Tribunal has adopted
different tests.  As well, the Tribunal’s conception of market power would have to take into account the
strategic barriers to entry possibly associated with predation cases, including signalling and reputation
effects, discussed in Part I.  In assessing the alleged predator’s pricing as an anticompetitive act, the
Tribunal would need to more fully elaborate its approach to cost/price comparisons, and consider the
relevance of intent to predate.

Finally, it is not clear whether the remedies which may be granted under the abuse provision are suitable
in pricing cases.  The Tribunal has indicated that it is reluctant to grant remedies directed at pricing
practices.256  The Tribunal may be willing to prohibit price discrimination and price maintenance, since such
an order would not amount to regulating prices and could be readily monitored.  It is less obvious that it
would be willing to order a firm to stop predating, since doing so would be tantamount to price regulation
and assessing whether the predator is in compliance would be almost as complicated as finding predation
in the first place.257 

In light of all these issues, a number of  Tribunal decisions will be required before the manner in which the
abuse of dominance provision operates in relation to pricing cases would be well understood.  
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Part III Enforcement of Competition Act Provisions by the Bureau

Introduction

This part of the report describes the Competition Bureau’s enforcement of the provisions in the
Competition Act dealing with anticompetitive pricing practices.  A brief overview of the  process by which
the Bureau deals with complaints is provided followed by a statistical profile of the Bureau’s enforcement
experience.  The profile consists of detailed statistics for all complaints dealt with by the Bureau over the
five (5) year period beginning April 1, 1994 and ending March 31, 1999 (the “Review Period”)258 which
concerned price discrimination, predatory pricing or price maintenance.  Some observations based on the
extensive interviews conducted by the authors with Bureau staff and selected stakeholders are also offered.
Finally, in light of these statistics, the Bureau’s enforcement criteria are assessed and some conclusions are
drawn regarding the effectiveness of the Bureau’s enforcement activities. 

Complaints Process

Complaints are received by the Competition Bureau in a variety of ways through the Bureau’s Information
Centre, including telephone calls, letters addressed to the Bureau and email through the Bureau’s Web site.
When the Information Centre receives a complaint that may relate in any way to the Act, it is entered in the
Bureau’s computer filing system (called the “tracker”) and referred  to the one of the Bureau’s Branches,
where it is assigned to a commerce officer.  Pricing complaints are dealt with by either the Criminal or Civil
Branch.

Complaints are also commonly referred to the Bureau by members of parliament, government ministers or
officials in other branches of government who have received a complaint.  The Competition Act provides
that the Commissioner may self initiate an investigation in circumstances where an issue has come to the
Commissioner’s attention.  Finally, there is a formal procedure in section 9 of the Act under which any six
(6) residents may make a complaint to the Bureau.  When this process is used, a formal inquiry must be
initiated by the Commissioner.

Bureau commerce officers are responsible for making a preliminary assessment of each complaint received.
Typically the officer begins by contacting the complainant and follows up by collecting and analysing
information relevant to the complaint.  In cases where the responsible commerce officer determines that
the complaint does not disclose any basis for proceeding under the Act, the officer may terminate the
investigation.  If, after a preliminary assessment, it appears to the officer and his or her supervisor that there
is a basis for a more thorough review, a complaint is designated as a “project” and further work is done,
including applying the case selection criteria developed by the Bureau, gathering more complete information
and identifying and assessing the strength of evidence.  In some circumstances, an opinion may be sought
from the Economics and International Affairs Branch, either on what economic evidence is needed or on
how to develop an economic theory of the case.  Advice may be sought as well from the Department of
Justice regarding particular legal issues.  
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In light of the results of the application of the case selection criteria and this more comprehensive analysis,
a decision is made as to whether the case has sufficient merit to justify going forward to the next stage, the
commencement of an inquiry by the Commissioner.  Once an inquiry has been commenced the
Commissioner can use his formal investigative powers, including seeking an order directing a person to be
examined under oath259 or a warrant authorizing the searching of premises and the seizing of documents.260

Typically at the inquiry stage a team is set up to deal with the complaint, though this is often done earlier.

As noted, an inquiry must be initiated when a six (6) resident complaint is received.  The Commissioner
may initiate an inquiry in other circumstances where he or she believes on reasonable grounds that an
offence has been or is about to be committed or that grounds exist for the Tribunal to make an order in
relation to one of the provisions in the civil part of the Act.261 The Minister of Industry may also direct the
Commissioner to inquire as to whether either of these circumstances exists.262 

At any stage of an inquiry, the Commissioner may refer a matter to the Attorney General of Canada for
consideration as to whether an offence has been committed under the Act.263  The Attorney General must
then decide whether to prosecute.264  In relation to a complaint under the civil provisions, the Commissioner
may make an application for relief to the Tribunal.265

Alternatively, at any stage, the investigation of a complaint may be terminated or some kind of alternative
case resolution (“ACR”) reached.  An ACR may take various forms from a simple information visit by
Bureau staff to explain the Act to formal undertakings monitored by the Bureau and consent prohibition
orders.  If an inquiry has been commenced, only the Commissioner may discontinue it.  On discontinuing
the inquiry, the Commissioner must make a report to the Minister of Industry showing the information
obtained and the reason for discontinuing the inquiry as well as advising the complainants and giving them
the grounds for the decision to discontinue.266  If no inquiry has been commenced, the Bureau  may decide
to terminate the investigation or seek an ACR at any stage.

Statistical Record of Enforcement Experience

The following tables provide a profile of the manner in which all complaints received and completed within
the Review Period were dealt with.  With the assistance of the Bureau staff, all electronic records on the
Bureau’s tracker system and all physical files relating to complaints made and disposed of within the
Review Period which were considered under the main criminal provisions dealing with price discrimination,
predatory pricing and price maintenance (sections 50 and 61) and all complaints relating to pricing dealt
with under section 79, the abuse provision, were identified. The profile is based on our review of all
relevant electronic records and physical files within the Review Period.   
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Overview of Enforcement During Review Period - All Pricing Complaints*

Price
Discrimination

Predatory Pricing Price
Maintenance

TOTAL

Complaints**
(including
projects)

88 (9%) 382 (41%) 461 (50%) 931 (100%)

Projects 13 (20%) 27 (40%) 26 (40%) 66 (100%)

Inquiries 5 (26%) 7 (37%) 7 (37%) 19 (100%)

Formal
Enforcement
Proceedings

0 0 3 (100%) 3 (100%)

Alternative Case
Resolutions

4 (4%) 9 (10%) 77 (86%) 90 (100%)

* Includes all complaints dealt with under the relevant criminal provisions and complaints under the abuse of
dominance provision relating to pricing.   Complaints in the tracker not identified by section were not reviewed,
though it is likely that some related to pricing.  That no section number was identified, however, suggests that
complaints did not involve the elements of the identified anticompetitive pricing practices: price discrimination,
predatory pricing and price maintenance.

** In compiling these statistics, we attempted to avoid double counting cases considered by both Civil Branch
and  Criminal Branch.

Even viewed at this level of aggregation, some observations may be made regarding the Bureau’s
enforcement activities during the Review Period.  Most significantly, very few cases rose to the level of the
more intensive review characterizing the project stage.  Of the complaints which did become projects, in
fewer than 1/3 was an inquiry initiated and formal enforcement proceedings were extremely rare.  By
contrast, ACR’s were successfully used in about 10% of complaints.  Most complaints (88%) were
terminated by commerce officers and their supervisors.  The critical role played by commerce officers
underlines the importance of ensuring that commerce officers have the appropriate tools to differentiate
complaints that have merit from those that do not.

Price maintenance was the most frequently complained about anticompetitive pricing practice, though it was
fairly closely followed by predatory pricing.  Price maintenance was also the most likely to be the subject
of the Bureau’s use of formal enforcement proceedings, though the number of occasions on which formal
enforcement occurred was very small even in price maintenance cases. 

With respect to price maintenance, the rare use of formal enforcement during the Review Period represents
a significant change in enforcement policy from years before the Review Period.  Stanbury’s study found
that formal enforcement actions against price maintenance reached a high of 58 in the five year period from
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1981 to 1985, falling to 38 from 1986 to 1990 and 10 from 1991 to 1995.   As discussed in more detail
below, formal enforcement activity has been largely replaced by some form of alternative case resolution.267

In contrast to price maintenance, the number of formal enforcement actions with respect to price
discrimination and predatory pricing has never been substantial.  That there were none during the Review
Period is consistent with earlier enforcement activity.268  Moreover, unlike price maintenance complaints,
the proportion of price discrimination and predatory pricing complaints resolved through alternative case
resolutions during the Review Period was very small.

Notwithstanding the pervasiveness of price discrimination as described in Part I, the number of price
discrimination complaints is a relatively small proportion of the total.  There may be several of explanations
for this.  The Price Discrimination Enforcement Guidelines are very specific regarding how the Bureau
interprets the price discrimination provision, section 50(1)(a) and, in light of this high degree of
predictability, businesses are able to implement compliance programs successfully.  Some industry
organizations interviewed for this study suggested that they were able to obtain compliance with the
provision by advising the businesses with which they dealt of its requirements.  Consequently, one must be
careful about concluding that the provision is ineffective simply based on the relatively small number of
complaints.

Another interesting feature of the statistics on price discrimination is that, of the small number of complaints,
there would seem to be a disproportionately high number of projects and inquiries.  This apparent anomaly
may be explained in part by the fact that all five (5) complaints in which inquiries were commenced  were
initiated using the six (6) resident process described above under which the Commissioner is obliged to
commence an inquiry.
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Disposition of Price Discrimination Complaints During the Review Period*

Disposition of
Complaint

Civil Complaints Criminal Complaints TOTAL

Complaints Projects Complaints Projects

Inquiries - - 1 4 5

Enforcement
Proceedings

- - - - -

Alternative Case 
Resolutions

- 1 1 2 4

Terminated (Total) 3 5 71 5 84

B 
A 
S 
I 
S

Withdrawn - 1 17 2 21

Insufficient
Information

1 - 4 1 6

Not Related to
Act

- - 4 - 4

Failure to meet
Requirements
of Act

1 3 39 3 46

Other** 1 1 7 - 9
* 1994-95 to 1998-99.

** Other includes primarily situations in which the reason for termination was not clear.
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Disposition of Predatory Pricing Complaints During the Review Period*

Disposition of
Complaint

Civil Complaints Criminal Complaints TOTAL

Complaints Projects Complaints Projects

Inquiries - 2 - 4 6

Enforcement
Proceedings

- - - - -

Alternative Case 
Resolutions

3 1 3 2 9

Terminated (Total) 23 12 324** 12 371

B
A
S
I
S

Withdrawn 4 5 84 4 103

Insufficient
Information

2 2 48 1 52

Not Related to
Act

2 - 19 - 21

Failure to meet
Requirements
of Offence

13 5 200 7 225

Other*** 2 - 57 - 59
* 1994-95 to 1998-99.
** The total number of criminal complaints terminated is less than the total bases of termination indicated because some
complaints were terminated on multiple bases.
*** Other includes primarily situations in which the reason for termination was not clear.
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Disposition of Price Maintenance Complaints (including refusal to supply)
During Review Period*

Disposition of
Complaint

Civil Complaints Criminal Complaints TOTAL

Complaints Projects Complaints Projects

Inquiries - - - 7 7

Enforcement
Proceedings

- - - 3 3

Alternative Case 
Resolutions

1 - 69 7 77

Terminated (Total) 19 - 344** 18 381

B
A
S
I
S

Withdrawn 3 - 90 5 98

Insufficient
Information

4 - 121 2 127

Not Related to
Act

8 - 93 - 101

Failure to meet
Requirements
of Offence

- - 5 7 12

Other*** 4 41 4 49
*  1994-95 to 1998-99.
** The total number of criminal complaints terminated is less than the total bases of termination indicated because some
complaints were terminated on multiple bases.
*** Other includes primarily situations in which the reason for termination was not clear.

Several observations may be made regarding this more detailed breakdown of pricing cases.  The Civil
Branch deals with relatively few pricing cases.  This is especially true in relation to price maintenance.  This
result is consistent with the comments of most officers who indicated that pricing cases likely would go first
to Criminal Branch unless there was some clear suggestion that the perpetrator was dominant and there
were additional anticompetitive acts.  As discussed in Part II, section 79 could be used to deal with  pricing
practices.  Looking at the complaints dealt with in the Review Period suggests that this did not occur during
the Review Period in a significant way, perhaps owing to the uncertainty surrounding how precisely the
abuse provision would be applied.  It may also be, simply, that, in most pricing complaints, the allegation
did not involve a dominant firm.
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If one eliminates the complaints which were withdrawn, where insufficient information was provided or
which were not related to the provisions of the Act, it is possible to get a sense of the number of cases
rejected on the merits during the Review Period:  price discrimination - 55 out of 84, predatory pricing -
284 out of 371 and price maintenance - 61 out of 381.  Even these figures may be somewhat inflated since
they include all the cases designated as “other”.  For most of these cases, it was not possible to discern the
disposition of the complaint from the Bureau’s records.  Nevertheless, in at least some of these cases,
undoubtedly, a conclusion was reached that there was no substantive basis for going forward with the
complaint.  One striking feature of these figures is how few price maintenance cases were rejected on the
merits.  This may be explained in part by the large number that were found not to be related to the
provisions of the Act (101 out of 381), as compared to price discrimination (4 out of 84) and predatory
pricing (21 out ouf 371), where most terminated  cases were rejected on the merits.  The difference may
reflect the very specific requirements for price maintenance as compared to the requirements for predatory
pricing expressed in the Predatory Pricing Enforcement Guidelines.  Allegations regarding market
power and price/cost comparisons will almost always be contestable, whereas an assessment of whether
the elements of price maintenance are present is relatively straightforward.   The differences in the statistics
for price discrimination and price maintenance cannot be explained in this way because the elements of
price discrimination are relatively specific as well.

Complaints and Projects by Industry During Review Period*

Industry
Percentage of Total Complaints 

(including projects) Percentage of Total Projects

Gasoline 16.7% 7.5%

Groceries 1.5% 9.1%

Concrete 1.1% 3%

Telecommunications 2.9% 18%

Waste 2.5% 9.1%

Other 75.3% 53.3%**
* 1994-95 to 1998-99.
** No other industry accounted for more than 2% of projects.
 
As illustrated in the table above, complaints are received from a wide variety of industries.  With the notable
exception of gasoline, no single industry appears to be the source of a disproportionate number of
complaints.   When one examines the incidence of projects by industry, however, there are certain
industries in which there are serious enough concerns that projects were commenced in a significant number
of cases: gas, groceries, telecommunications and waste, together accounting for almost 50% of total Bureau
projects relating to pricing.  It is also notable that the overwhelming significance of gasoline in complaints
did not follow through into projects, where groceries, telecommunications and waste were all more
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frequently the subject of the more thorough investigations to which projects are subject.269

Other Observations on Enforcement Practice

It is possible to add several observations based on the review of project files and interviews with Bureau
personnel.  With one exception, the Bureau has not attempted to create specialized expertise related to
pricing complaints.  The exception is in the area of price maintenance.  One commerce officer has
developed a specialization in dealing with these cases, extensively and successfully employing alternative
case resolution strategies.

Certain officers have acquired extensive experience in industries in which concerns about pricing problems
appear to be endemic, such as gasoline, telecommunications and waste.  Recognition of the experience and
insight of officers with such industry specific expertise means that they tend to be involved as new
complaints reach the Bureau within their areas.  There is also increasing inter-branch cooperation to take
advantage of such expertise, not only between Criminal and Civil Branches but between these branches
and the Mergers Branch.  This may take the form of information sharing, consultation or even temporary
secondment of personnel.  So far such cooperative leveraging of expertise has not been institutionalized to
a significant extent, though  several commerce officers have been designated as responsible for dealing with
the high volume of gasoline complaints, most of which relate to pricing.

Finally, all officers interviewed in the Criminal Branch indicated that they rigorously applied the Predatory
Pricing Enforcement Guidelines and the Price Discrimination Enforcement Guidelines in their analysis
of cases.  This conclusion was confirmed by the review of tracker records and project files.  Indeed, even
in pricing cases dealt with under section 79, where the complaint related to predation, the Predatory
Pricing Enforcement Guidelines tended to inform the application of the statutory framework.  

Case Selection Criteria

Introduction

Both the Criminal Branch and the Civil Branch, as well as the other branches at the Bureau, have adopted
case selection criteria to ensure that competing priorities are evaluated in a systematic way and that
resources within each branch are efficiently allocated.  Since 1996, in an effort to create a system to
facilitate the assessment of competing priorities across branches and ensure that total Bureau resources are
allocated efficiently, the criteria used in each branch have had a common core of identical factors.  Under
each core factor, each branch uses additional supplementary factors to reflect considerations unique to its
operations.  Numerical weights are given to each factor.  In applying the factors to a particular case, a
score is given in relation to each factor reflecting its significance in that case.  The total score is used to
assess the desirability of proceeding with formal enforcement action.  The Bureau is currently undertaking
a review to determine whether further harmonization of the case selection criteria across branches is
possible and desirable.
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As noted above, the application of the criteria, which requires a fairly complex analysis, takes place around
the time the Bureau makes the decision to make a complaint a "project" and to subject it to a more
thorough investigation.  In making this decision, the results of the application of the criteria are not followed
mechanistically.  The criteria are designed as an aid to management decision making, not a substitute for
management discretion.

In an era of continually shrinking resources, it is essential for any government organization to put in place
systems which will assist it to marshal its resources most effectively to accomplish its mandate.270  In the
case of the Bureau, its responsibilities have increased as deregulation has moved a greater proportion of
business activity into the private market place and as a consequence of the major amendments to the Act
in 1986 and in 1999.  As well, internal reorganization, including the establishment of a permanent unit
responsible for amendments to the Act, has reduced the resources available for enforcement activity.  Its
expanding responsibilities have not been accompanied by large increases in the Bureau's budget.271  In
response to its expanded responsibilities and constrained resources, the Bureau has established priorities
in its enforcement activity which are reflected in its case selection criteria.

For the purposes of this study, the question is whether the case selection criteria are appropriate in relation
to the enforcement of the provisions of the Act dealing with anticompetitive pricing practices.  This is a
narrow focus.  It does not permit us to address the general effectiveness of the criteria or the relative
importance accorded to pricing practices as compared to the enforcement of other provisions of the Act.
In the following sections, we describe, in general terms, the case selection criteria and how they deal with
anticompetitive pricing complaints, followed by our assessment.

Description of Case Selection Criteria

The following overview of the case selection criteria used by the Bureau is based largely on the criteria
applied by the Criminal Branch which are specifically adapted to address pricing cases.  The factors in the
Criminal and Civil criteria, however, are essentially the same, though they are sometimes allocated into
different categories and assigned different weights.  The common core of the case selection criteria consists
of four (4) categories of factors:

1. Economic Impact
2 Enforcement Policy
3. Strength of the Case
4. Management Considerations

The economic impact of the alleged anticompetitive activity is considered by reference to several
subcategories, including the following:  what volume of commerce is affected; what is the market power
of the person alleged to have engaged in an anticompetitive act (determined by reference to market shares
and barriers to entry); are prices expected to rise, by how much and over what period; and the length of
time that practice has been engaged in.  Under the Civil criteria, the effect on any aspect of competition,
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not just the effect on price, is taken into account.

With respect to enforcement policy considerations, again there are a number of subcategories of factors
which are taken into account.  The only pricing practice addressed in this study which is accorded priority
in enforcement under the Criminal criteria is horizontal price maintenance.  Under the Civil criteria, abuse
of dominance is a priority, though, as noted above, pricing cases typically have not been dealt with under
section 79.    Several other factors which point in favour of formal proceedings are (1) the deterrence value
of a formal enforcement action, (2) the jurisprudential value of a decided case, (3) whether the alleged
perpetrator has a history of engaging in anticompetitive acts, (4) whether the behaviour is covert and (5)
the geographic scope of the offence.  Under a separate category, a case also receives points, however, if
the matter can be resolved through an ACR.  Finally, "public sensitivity" in the sense that the case is likely
to attract significant public attention also leads to a higher score.

The third category in the Criminal criteria, strength of the case, refers to specific offences.   In all cases, the
strength of both documentary evidence and witnesses are assessed.  For predation, the only issues in the
criteria are (1) the market power of the alleged predator, based on market shares, their stability over time,
barriers to entry and the existence of other large rivals, (2) whether prices are less than average variable
cost and (3) whether low pricing is a policy.  The analysis for price maintenance is much more straight
forward reflecting the degree of certainty in the law.  The only issue is the evidence on the existence of an
attempt to maintain prices by "agreement, threat, promise or other means," or of a refusal to supply because
of low pricing.  No reference at all is made to price discrimination though the Bureau's files disclose that
the case selection criteria are applied to price discrimination cases.  The Civil criteria refer only to the
likelihood that a case will be successful.

Management considerations, the fourth category, involves a consideration of the financial resources and
investment of personnel time needed to bring the case to its anticipated conclusion.  The longer a case is
likely to take and the more financial and human resources that will be required, the lower the score on this
factor.  The urgency of proceeding with the case is a basis for an increased score.

Application to Pricing Practices

From the interviews conducted for this study, it is clear that the case selection criteria are used as a guide
to management decision making not a substitute.  Often, it was suggested that if a case was considered to
have sufficient merit, it could be proceeded with notwithstanding a low score.  It was also suggested that
the criteria were most important in the rare situation when several cases arose at the same time and
resource constraints would not permit the Bureau to pursue them all.  Consequently, while as discussed
below, there are several aspects of the case selection criteria which may tend to produce low scores when
applied to pricing cases, it seems that they would not necessarily prevent a meritorious case from
proceeding.

The most obvious aspect of the case selection criteria which would work against high scores in pricing
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cases as opposed to some other kinds of cases is that the only pricing practice addressed in this study
which is identified as an enforcement priority is horizontal price maintenance.  Other aspects of the case
selection criteria would appear to have differential effects of pricing cases depending on the nature of the
case.

With respect to market power, it may be expected that many price discrimination and price maintenance
cases which have merit based on the provisions of the statute will not be favourably judged since market
power is not required under the Act for these offences.  The economic analysis in Part I suggests that
market power is a necessary condition for most price discrimination and price maintenance to be
anticompetitive so market power may be an appropriate consideration.  Nevertheless, its application
creates a gap between what the statute contemplates and what the Bureau does which does not occur
where market power is expressly identified as an element of the  regulated behaviour.  With respect to
predation, there is no statutory market power test either, but imposing market power as an enforcement
criterion is consistent with the Bureau's Predatory Pricing Enforcement Guidelines.  Market power is
required under the abuse provision.

Geographic scope is another factor in the Criminal criteria which often will not be present in price
discrimination or price maintenance cases, since our review of Bureau files disclosed that many such cases
involve a single supplier and single customer.  Our review suggests that it is likely to be rare in predation
cases as well, most of which involved local markets.  Geographic scope is not separately referred to in the
Civil criteria.

The likelihood of success using an ACR approach is high in price maintenance cases but relatively low in
price discrimination cases and predatory pricing cases based on the statistical profile above.  This seems
to have an ambiguous effect under the case selection criteria.  Cases are scored higher if a prosecution or
application to the Tribunal is thought to be needed based on the history of the perpetrator and the need for
deterrence, in other words when an ACR is not feasible.  At the same time, if an ACR is a reasonable
strategy, this is also accorded points.  The likelihood of a successful ACR would also result in a more
positive score under management considerations, while contested cases taken all the way to a contested
trial or application to the Tribunal would score very poorly.  On balance, given the significant weight
accorded to management considerations, it would appear that cases which are good candidates for ACR's
are likely to score higher than cases which are not.  This would seem to systematically favour price
maintenance cases and disfavour  predation cases, where the only enforcement options are a long drawn
out trial or application to the Tribunal with heavy commitments in terms of the financial and human resources
of the Bureau, including the hiring of outside experts.  The effect on price discrimination is less clear.  One
would expect that a prosecution or application to the Tribunal in relation to price discrimination would be
much more straight forward and therefore quicker and less expensive.  On the other hand, the statistics on
resolving price discrimination cases through ACR's show that the likelihood of resolving price discrimination
cases thought ACR’s has been poor.

Price changes would seem to be very difficult to find in price discrimination and price maintenance cases
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since, only one person in the market may be adversely affected.  By contrast, in predation as interpreted
by the Bureau, the effect on prices is central to the analysis.  By contemplating other anticompetitive effects,
the Civil criteria are more permissive in this regard.

Regarding the strength of the case category, price maintenance cases are likely to be assessed either very
favourably or very unfavourably, since the evidence on the narrow elements required to be met will be
present or it will not.  By contrast, the strength of evidence in a predation case will rarely be assessed in
a highly favourable way.  The elements will always be difficult to assess much less to prove.  As well, there
is no possibility to bolster the assessment of a predation case with evidence of intent to eliminate a
competitor or to lessen competition substantially.  Only evidence on the two dimensions of the two part test
and the existence of a policy count.  Indeed, the case selection criteria are more stringent than the
Predatory Pricing Enforcement Guidelines in this regard because they only permit consideration of
pricing below average variable cost.  No comment may be made on the application of this factor to price
discrimination because price discrimination is not mentioned.

Finally, the case selection criteria give more weight to cases where there is a large economic impact.  Not
only is the volume of commerce affected identified specifically, but also the geographic scope of the market,
a proxy for economic impact is counted.  As well, market power and public sensitivity may suggest
economic importance. This approach means that cases are less likely to be brought forward which are
meritorious in terms of the provisions of the Act if their economic impact is small.  
Does the emphasis on the economic impact of anticompetitive behaviour in the case selection criteria limit
access to relief for small businesses?  The answer will depend on the circumstances.  A small business hurt
by anticompetitive activity may operate in a big market and, to the extent that a behaviour is widespread
or engaged in by a dominant firm, the size of the victim complaining will not be an impediment.  As well,
where multiple complaints are made with respect to the same behaviour, the likelihood that the Bureau will
proceed will be enhanced.

To the extent that the criteria do tend to limit small business access to relief in court or before the Tribunal,
other types of relief may be available.  Particularly where low volumes of commerce are at stake, the
Bureau has tried to work toward ACR's, ranging from visits to the alleged perpetrator to advise it on the
requirements of the Act, to more formal resolutions involving undertakings to the Bureau and  monitoring.
The Commissioner has promoted a continuum of case resolution strategies to provide faster, cost effective
relief.  As the statistics set out above indicate, this has been extremely successful in relation to price
maintenance complaints, but much less so for price discrimination and predatory pricing.  Finally, our
review of project files examined disclosed substantial time and effort expended by Bureau officers on
complaints in which the volume of commerce at stake was relatively small but where there was a serious
issue on the merits, suggesting that small business complaints are taken seriously.  

In sum, the case selection criteria include factors which will tend to both enhance and reduce the score of
pricing cases, depending on the specific anticompetitive behaviour concerned.  This is inevitable in the
application of any general criteria to a range of different behaviours. 
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In relation to price discrimination and vertical price maintenance cases the low priority attached to
enforcement and the significance given to the economic impact of the anticompetitive conduct under the
case selection criteria may lead to lower scores.  In the case of price maintenance, this negative effect may
be significantly offset because of the likelihood and availability of ACR's which may improve scores as well
as providing a meaningful alternative to prosecution.  Also, meritorious price maintenance cases are likely
to receive high scores on the strength of case criterion. 

With respect to predation cases, several features of the Criminal criteria seem likely to reduce scores in
most cases.  Like price maintenance and price discrimination, predation cases also are not a priority and
tend to be in local markets in which the volume of commerce may be low.  As poor candidates for ACR's,
the only option for resolving a predation case is likely to be a drawn out prosecution which will score poorly
on the management consideration criteria.  Given the analytical and evidentiary challenges associated with
meeting the two part test, the restrictive cost/price comparison and the lack of recognition of intent
evidence, predation cases are unlikely to score well under the strength of case criteria either.

The more flexible and open ended Civil criteria may not have the same limiting effects in cases of predation
because the strength of case category plays a less significant role and in relation to price discrimination and
price maintenance because a broader conception of anticompetitive effect is taken into account.
Nevertheless, the overall structure of the Civil criteria are the same as the Criminal criteria and no specific
priority is accorded to pricing cases.  Consequently, there is no reason to expect dramatically different
results in the application of the Civil criteria to pricing cases.

Assessment of Enforcement Experience

The statistical profile of Bureau enforcement activity tends to support the conclusion that the likely impact
of the application of the case selection criteria to pricing cases will be that few cases will be the subject of
formal enforcement proceedings.  Whether this is a concern, however, depends upon several other
considerations: (1) is the application of the case selection criteria along with the Bureau’s enforcement
guidelines likely to result in accurate decisions regarding enforcement based on the considerations set out
in Part I?  (2) is a low level of enforcement activity appropriate given alternative uses of Bureau resources?
(3) will the criteria result in sufficient formal enforcement activity?

1. Accuracy of Enforcement Decision Making

If the application of the case selection criteria and the Bureau’s enforcement guidelines are likely to result
in accurate enforcement decisions, consistent with the economic analysis in Part I, then the limited use of
formal enforcement powers would be less of a concern.  Each type of anticompetitive pricing practice is
discussed in turn.

Price Discrimination: The difficulty of making a strong economic case against price discrimination suggests
that the Bureau should adopt a cautious approach to enforcement.  The interpretive approach adopted in
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the Price Discrimination Enforcement Guidelines, for the most part, reflects such caution.   A broad
interpretation is given to the circumstances in which charging different prices to different customers should
be permitted.  Similarly, the factors in the case selection criteria focussing on whether the seriousness of
anticompetitive effect show appropriate restraint.  Neither the Guidelines nor the case selection criteria
provide a fully developed analysis of when price discrimination is anticompetitive.  As demonstrated in Part
I, such an analysis is elusive. Nevertheless, the case selection criteria do focus on considerations which our
economic analysis in Part I suggests should be relevant: market power, duration of the activity and its
anticompetitive effect. 

Predatory Pricing: The Predatory Pricing Enforcement Guidelines set out a framework for analysing
predatory pricing which is generally consistent with economic theory though its application may lead to a
narrower view of predation than current economic theory would suggest because of its relative lack of
emphasis on strategic behaviour.  The sections in the Criminal case selection criteria addressing the strength
of  predation cases do not improve on the Predatory Pricing Enforcement Guidelines and, in fact,
narrow the inquiry.  As a consequence, some cases which would meet the requirements of the Guidelines
will rank poorly.  This raises some concern regarding the effect of the criteria on the accuracy of
enforcement decision making.

Price Maintenance:  The sections in the Criminal criteria dealing with assessing the strength of case in price
maintenance reflect the Competition Act provision but, in doing so, do not take into account possible
efficiency justifications for price maintenance.  The case selection criteria do require consideration of market
power and anticompetitive effect, however, which may permit consideration of efficiencies.  To this extent,
the criteria appear to provide the basis for an accurate assessment from an economic point of view.

2. Priority to be given to anticompetitive pricing practices as compared to other
Bureau Activities

Our review was focussed exclusively on the pricing provisions of the Competition Act.  Consequently, it
is impossible to pronounce on  the appropriateness of the criteria in light of resource constraints and
competing priorities.  To do so, it would have been necessary to do a complete inventory of all the
Bureau’s activities and assess their relative importance.  Nevertheless, it is possible to ask whether the
criteria focus on the aspects of anticompetitive pricing behaviour which indicate the magnitude of
anticompetitive effects.  In general, the answer is that they do.  Market power, volume of commerce,
geographic scope and public sensitivity will all be important indicators of the seriousness of the effect of the
anticompetitive activity.  The criteria also reflect some consideration of the egregiousness of the
anticompetitive behaviour.  In terms of enforcement policy, whether behaviour is covert and whether the
perpetrator has a history of anticompetitive acts are factors adding weight to the case assessment. 

3. Sufficiency of formal enforcement activity

Given our inability to assess competing priorities within the Bureau, we do not offer a conclusion on
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whether a sufficient number of cases is being brought.  Nevertheless, it is possible to offer some
observations.  The statistics show that few cases have been pursued to resolution, except through ACR's
in price maintenance complaints. The relative absence of formal enforcement proceedings raises several
concerns regarding the certainty and, ultimately, the effectiveness of the law.   More formal enforcement
proceedings would force the courts and the Tribunal to progressively refine the law, making clear its
appropriate application as well as signalling the seriousness of the Bureau’s intent to enforce it.  More cases
would also expose the weaknesses in the law which would, in turn, be an important catalyst for law reform.
One might hope and expect that increasing certainty brought about by greater formal enforcement activity
by the Bureau would encourage greater interest in private actions under section 36.  To date the possibility
of civil actions alleging violation of the criminal provisions has been little used.272

In the absence of formal enforcement proceedings, the efforts of the Bureau to clarify its interpretation of
the law for enforcement purposes have been extremely useful.  Indeed, enforcement guidelines have some
major advantage over case law.  Guidelines may be produced much more cheaply and may be written to
address issues more comprehensively than an accumulation of decisions each of which deals with only a
specific set of facts and may have limited application to other situations.273  Guidelines increase the
likelihood of consistent and accurate decision making by commerce officers who make the difficult
assessments of cases at the critical preliminary assessment stage.  By disclosing a clear approach to
enforcement, guidelines may facilitate ACR’s and, more generally, will ease the compliance burden for
business.

Nevertheless, such an approach is subject to inherent limitations.  Bringing some minimum number of cases
is essential if the private sector is to regard enforcement activities as a credible threat and an incentive to
comply with the law.  This is not to suggest that the Commissioner’s substantial efforts to seek voluntary
compliance are wrong headed.  The investment in general education regarding the Competition Act and
its enforcement, targeted information campaigns, advisory opinions, advanced ruling certificates with
respect to proposed mergers are all useful strategies, especially in the face of constrained resources.274  At
some point, however, formal proceedings are needed to demonstrate the seriousness of the Bureau’s intent
to enforce the Act and to ensure that these voluntary compliance strategies are effective. 

Also, guidelines are not binding on the Bureau, the courts or the Tribunal and are no defence to private
actions under section 36.  While enforcement action in relation to activities complying with Bureau
guidelines may be practically unlikely, there is a residual risk of enforcement which impairs their reliability
as compared to case law.  This risk will be exacerbated to the extent that guidelines suggest interpretations
which appear to be at odds with the statute.

As discussed in Part II there are several ways in which the Price Discrimination Enforcement Guidelines
and Predatory Pricing Enforcement Guidelines adopt interpretations which stretch the provisions of the
Act.   In the case of Predatory Pricing Enforcement Guidelines, the elaborate two step test for
predation has not been fully endorsed in the limited case law.  As well, the Guidelines downplay of the role
of intent and the significance of eliminating competitors both of which are referred to in the criminal
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predatory pricing provision.  The  Price Discrimination Enforcement Guidelines adopt interpretations
regarding when terms are available to competitors and when a sale occurs which have been criticized as
inconsistent with the statute.   

When one examines the case selection criteria, one finds additional criteria not specified in the Act.  As
suggested above, most of these additional criteria may be justified either on the basis of the economic
analysis in Part I or prudent management of limited resources.  Nevertheless, by applying criteria to the
enforcement of the Act in relation to pricing practices which are extraneous to the statute and tend to
reduce the likelihood of enforcement action in pricing cases, both the Guidelines and the case selection
criteria may give rise to several concerns.  A disjunction is created between the expectations of people
complaining to the Bureau about pricing practices and what the Bureau is prepared to deliver.  This is most
serious, in relation to price discrimination and predatory pricing, where the complete absence of formal
enforcement actions opens the Bureau to the charge that it is choosing not to enforce the Act.  This suggests
either that the case selection criteria be revised so as to minimize impediments to bringing pricing cases and
that the Guidelines be revised to more closely follow the Act or that the provisions be reformed to provide
clearer direction for bureau enforcement policy.  Either way, the result would be closer coincidence
between what the law says and the Bureau’s enforcement policy.275
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Part IV Elements of a Competition Regime - Summary and Conclusions

Introduction

Dealing effectively with anticompetitive pricing is fraught with challenges.  Both identifying pricing behaviour
that is anticompetitive and designing legal rules which permit effective and timely enforcement actions are
difficult.  In this part, we summarize the results of our review and draw some conclusions regarding the
Canadian rules on anticompetitive pricing and their enforcement.  

Conclusions Regarding Specific Types of Anticompetitive Pricing Practices

Price Discrimination

Adequacy of Existing Provisions - There is no question that the current criminal price discrimination
provision is not adequate to address anticompetitive price discrimination.  The economic analysis in Part
I concludes that price discrimination is not anticompetitive in many circumstances.  Whether there is any
possibility that price discrimination will have an anticompetitive effect will depend on the facts of each case.
The current provision does not require the discriminating supplier to have market power, a prerequisite to
true discrimination, nor does it require any assessment of the effect of discrimination on competition.  To
this extent the provision is over-inclusive.  At the same time, by failing to include discrimination in services
and discrimination in forms of transactions other than sales, the provision excludes important areas of
economic activity in the contemporary marketplace. 
In its present form, the criminal price discrimination provision is not an accurate tool for addressing
anticompetitive behaviour and imposes excessive compliance and monitoring costs on business.  Because
price discrimination is a criminal offence, this chilling effect is exacerbated.

This conclusion may be supported by reference to a specific problem with the current criminal provision
which was disclosed in the study.  Section 50(1)(a) does not accurately reflect the legitimate bases upon
which customers may be treated differently.  The economic analysis in Part I suggests that only differences
in the costs of serving different customers rather than simply differences in quantity and quality, should be
adopted as the standard.  The requirement that discrimination relate to articles of like quality and quantity
are partial and imperfect proxies for the different costs of serving customers.  

Certain elements of the existing provision do require consideration of factors that the economic analysis in
Part I suggests are relevant.  The requirement for a policy of price discrimination screens out price
discrimination that is transitory, perhaps as a consequence of changes in supply or demand or to meet price
changes by competitors.  The requirement that non-discriminatory pricing be “available” to competitors is
also consistent with economic theory.  So long as either is present, there is no true discrimination.

Dealing with price discrimination as a species of abuse of dominance under section 79 has the potential to
address some of the defects in the criminal price discrimination provision.  Treating price discrimination as
a matter subject to civil review would be consistent with the manner in which other vertical behaviour is
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dealt with in the Act.  The abuse provision incorporates the market power test which economic theory
identifies as a prerequisite to discrimination and requires there to be an assessment of the effect of the
discrimination on competition.  

Nevertheless, applying section 79 to price discrimination complaints faces several challenges.  The
approach to market power in the abuse provision may have to be adapted for price discrimination cases.
Consideration will have to be given to the appropriate market share threshold.  A test which specifically
takes into account the availability of alternative sources of supply, as in the  refusal to deal provision,276 may
need to be developed for assessing competitive effect.  As well, thought will have to be given to how to
assess competitive effects when the dominant firm operates in a different market from that in which the
person who is affected carries on business.  It is not clear whether even substantial effects on a single or
small number of firms would justify a finding of substantially lessening competition under the abuse
provision.

Dealing with price discrimination under section 79 would be much less certain and predictable than the
criminal price discrimination in practice.  There are two answers to this legitimate concern.  First,
compliance costs will increase only for market participants who have sufficient market power to meet the
threshold for the application of the provision.  Even these firms need to worry about their behaviour only
if it meets the substantial lessening of competition test.  While such a test is admittedly less certain and
predictable than the requirements of the current provision, it is a higher threshold and similar to standards
in the Act’s other civil provisions.   For the vast majority of firms without market power, section 79 will
have no application, so their compliance costs will be much less than under the current regime.  Second,
the approach taken under section 79 would be at least as predictable as the current standard in the U.S.
and Europe and could be fleshed out by Tribunal decisions.

Dealing with price discrimination under the abuse of dominance provision provides a process which would
permit the Competition Tribunal to achieve an accommodation of the prescriptions of economic theory and
the interests of individual businesses in being protected against being discriminated against by their suppliers.
 The weight of economic theory suggests that the purpose of the Act should be the protection of
competition in the interests of efficiency and not individual competitors and the purpose clause of the Act
as well as many provisions in the Act reflect this emphasis.  Nevertheless, the legislative history of section
50(1)(a) as well as the purpose clause speak to the need to ensure, in the words of section 1.1, that
competition be maintained in order to ensure “that small and medium-sized enterprises have an equitable
opportunity to participate in the Canadian economy.”  Under section 79, it would be up to the Tribunal to
decide whether relief was appropriate given the effects on competition in general including any prejudice
experienced by individual competitors in the context of particular cases.  The Tribunal would have to
discern the appropriate solution based on a weighing of the various elements of the purpose clause.  The
Interac case, in which there were numerous interventions before the Tribunal, is a good example of the use
of the Tribunal to resolve complex issues where there are competing interests at stake.277  Tribunal
decisions would provide guidance for similar cases.  Compared to the existing per se rules for price
discrimination, it is more likely to provide better results in more cases and will minimize the competition and
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efficiency chilling effects associated with the current over inclusive per se rule.

Adequacy of Price Discrimination Enforcement Guidelines - In their current form, the Price
Discrimination Enforcement Guidelines are useful, though the Guidelines cannot fully correct for the
defects in the criminal price discrimination provision referred to above to create a provision consistent with
the economic analysis in Part I.   Some improvements may be made, however.

Work needs to be done to revise the Guidelines to render them more consistent with the Competition
Act.  The current approach to “availability” of price concessions requires that an offer of a price concession
be made by a supplier in some circumstances.  It is difficult to square such an interpretation with the statute.
 Also, the approach taken to the interpretation of sales needs to be reconsidered.  The Guidelines create
exemptions for enforcement purposes for transactions involving affiliates, franchise systems and international
volume discounts which require an interpretation of sale that the is inconsistent with established
jurisprudence.  At least with respect to affiliates, this is not simply a technical issue.  There may be good
reasons for exempting sales between affiliated businesses; the terms of such sales may not mirror arm’s
length commercial relationships.  In some such situations, however, discrimination in favour of affiliates may
have anticompetitive effects.278  A blanket exemption for enforcement purposes is hard to justify. 

Although there is no technical impediment to applying section 79 to price discrimination, in order to ensure
that price discrimination is routinely analyzed under the abuse provision, the Guidelines would have to be
revamped to describe how this would be done in light of the issues raised in the preceding section and to
ensure a break with any tendency to deal with price discrimination primarily through the criminal provision
which we concluded may exist on the basis of the statistical profile in Part III.

Adequacy of Enforcement Activity - The statistical profile of enforcement activity shows that no formal
enforcement actions were taken during the Review Period and few have ever been taken.  Recent initiatives
to deal with complaints through alternative case resolutions had only limited success in relation to price
discrimination.  Few price discrimination complaints were dealt with under the abuse of dominance
provision.

Without assessing the relative value of the Bureau’s many other activities, it is impossible to draw any
definitive conclusion regarding this enforcement record.  Nevertheless, one can say that the present criminal
provision is sufficiently defective that, in pursuing its general mandate to protect competition, it is
appropriate for the Bureau to adopt a very conservative enforcement approach in dealing with the relatively
few complaints made regarding discriminatory pricing.  With respect to taking cases under the abuse
provision, there are a variety of questions which would arise with respect to how the Competition Tribunal
would deal with a price discrimination case.  It is not obvious that pursuing cases to resolve these questions
would be a responsible use of the Bureau’s constrained resources, except perhaps where price
discrimination is one of a number of alleged anticompetitive acts or the anticompetitive effect is substantial.
A more cost effective strategy would be to make better use of ACR’s.  Given the clear terms of the criminal
provision, it is not clear why such a strategy could not be more successful.
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Predatory Pricing

Adequacy of Provisions - Designing rules to deal effectively with predation is the thorniest problem related
to anticompetitive pricing practices.  The effects can be devastating but are extremely difficult to distinguish
from the effects of aggressive competition, even with the expenditure of substantial resources.  One thing
seems clear, the existing criminal provision, suffers from some serious defects as an instrument to provide
relief in circumstances where predation exists.279

The requirement for the alleged predator to be selling at prices which are unreasonably low in section
50(1)(c)280 is very vague.   The limited case law does not provide a complete methodology for determining
when prices are unreasonably low. As discussed below, the Predatory Pricing Enforcement Guidelines
respond to this concern, though there are various ways in which they may be improved as discussed below.

In the absence of such a framework, the section itself is very broad.  Any intention to eliminate a competitor
or the elimination of a competitor in fact, combined with low prices may be sufficient for liability.  While
efficiency concerns might argue in favour of a regime which prevented below cost pricing which had the
effect of eliminating more efficient, vigorous or innovative competitors, the existing provision protects all
competitors, regardless of the overall effect on competition or efficiency. To this extent, the provision is in
conflict with the economic analysis of predation based on efficiency. 

Dealing with predation under section 79 is one solution to these problems.  As prescribed by economic
analysis in Part I, section 79 imposes market power as a threshold for obtaining relief.  The abuse provision
offers the lower civil burden of proof which may be important given the inherently contestable nature of
claims regarding predation.   

As well, it requires an assessment of the effect on competition.  The Tribunal would be able to consider not
only whether there was a prospect of recoupment through supra-competitive pricing, but also the effects
of predatory behaviour on the dynamic of competition in the market in which the predation took place.
Such effects would include effect of the loss of particular competitors and their prospects for re-entry.  The
Tribunal could sort out the extent to which it was appropriate to take into account non-efficiency based
considerations, such as the fairness of intentionally eliminating a competitor through low prices.

The abuse provision would also permit account to be taken of the particular conditions in the marketplace,
including the factors discussed in relation to the new economy in Part I.  Where a market was characterized
by high levels of innovation, declining costs and network effects, low pricing which eliminated a competitor
might nevertheless be found to be pro-competitive, where the pricing was part of a strategy to introduce
a new and better technology and any dominance which resulted was unlikely to be sustained in the face of
future innovation.

Nevertheless, section 79 does not provide a specific methodology for dealing with predation and the
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existing approach of the Tribunal to the critical concept of market power would have to be developed and
adapted for use in predation cases.  In particular, as suggested in the Predatory Pricing Enforcement
Guidelines, there may be cases of predation where the predator has a market share below the rough 50
percent guide referred to by the Tribunal in its cases to date.  As well, the nature of market power may well
be different in predation situations as compared to other cases of abuse of dominance.  Strategic behaviour
on the part of the dominant firm would play a larger role.

One possible hurdle to obtaining relief from the Tribunal is its expressed unwillingness to directly interfere
with pricing decisions by firms.  It may be reluctant to order a firm to cease specific pricing behaviour such
as by setting a minimum price.  Ordering a firm to simply stop predating would be virtually unenforceable.
Some appropriate remedial approach would have to be developed before section 79 could be relied on
as an effective way to deal with predation.

Adequacy of Predatory Pricing Enforcement Guidelines - The approach to enforcement taken in the
Bureau’s Predatory Pricing Enforcement Guidelines is generally consistent with the factors indicating
predation identified in Part I.  Nevertheless, they may set a standard which is tougher than is appropriate
in practice.

There are several reasons for this concern.  The two part test established in the Guidelines  is a very high
standard.  The need to prove market power sufficient to permit recoupment to the criminal standard of
proof, beyond a reasonable doubt, is very onerous, given the ultimately contestable nature of claims about
market power.  Obtaining good evidence of the alleged predator's costs will be extremely difficult in many
circumstances, such as where the predator is extensively vertically integrated.  In other circumstances, it
will be impossible to obtain cost evidence without the exercise of formal search powers and the inability
to demonstrate a credible prospect of recoupment may well make it impossible to take this step.  

While reliance on intent evidence may relieve some of these problems, such evidence will not be available
in some cases and in many others will be unreliable.  In any case, the Guidelines suggest that intent will play
a small role in the Bureau’s assessment.

The Predatory Pricing Enforcement Guidelines do not provide guidance on the possible application
of the newer theories regarding a wider array of situations in which predation may be present.  They do not
fully reflect this new learning regarding how strategic barriers to entry may be identified and measured and
how non-price benefits associated with a predatory strategy should be taken into account.  Also, the
Guidelines do not address the challenges of the new economy specifically.281

While section 79 could be used to deal with predation cases, as indicated above, there are a range of
questions which would need to be resolved with respect to its application and these could be usefully
addressed in the Guidelines.  The Guidelines do not, however, address how predation may be dealt with
under section 79. 
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A final difficulty with the Guidelines is that the approach taken by the Bureau in the Guidelines has not
been forthrightly adopted and applied by the courts.  The Guidelines indicate that predatory intent, without
the structural and dynamic market characteristics which would make recoupment likely and predation
rational, is unlikely to be sufficient to found a case.  Such an approach does not fully reflect the words of
section 50(1)(c) which refer to eliminating a competitor and a design to substantially lessen competition or
eliminate a competitor.   The Bureau’s approach recognizes the practical reality that direct evidence of
intent is scarce and unreliable and that efficiency may not require the protection of particular competitors.
 Prosecuting cases based on intent alone also runs the risk of punishing unsuccessful predation which
benefits the consumer, at least temporarily, in the form of lower prices.  Nevertheless, possible
inconsistencies between the Guidelines and the Act render the Guidelines less effective.  This point is
discussed in more detail below.

Adequacy of Enforcement - Prosecutions under the criminal predatory pricing provision have been rare
and there has never been a successful application to the Tribunal in relation to predation, though predation
was one of the allegations in NutraSweet.  Again, without assessing the relative value of the Bureau’s many
other activities, it is impossible to draw any definitive conclusion regarding this enforcement record.
Because the tests set out by the Bureau, in general, are consistent with economic analysis, some would
argue that nothing needs to be done claiming that the absence of formal enforcement proceedings simply
reflects the reality that predation is rare and recognizes that the risk of being wrong is that the Bureau’s
intervention will succeed only in forcing consumers to pay more.  Given the number of complaints regarding
predatory behaviour and the strong concerns raised by some independent business organizations
interviewed for this study, this does not seem a complete response, particularly since as argued above, the
Bureau’s approach in the Guidelines is in need of improvement if it is to be an accurate tool for assessing
allegations of predation.    

As well, one may be concerned about the relatively low priority likely to be accorded to predation cases
under the Bureau’s case selection criteria which appear to disfavour predation cases in two main ways.
First, the case selection criteria give weight to a narrower range of predatory behaviour than the Guidelines
and the economic analysis in Part I would suggest may exist.  Second, because ACR's seem to be rarely
successful in predation cases and, consequently, there is no alternative to a contested case with the
attendant commitments of time and expense, predation cases will rank poorly under the management
considerations factor.

There are several factors arguing in favour of the Bureau seeking to initiate predation cases more
aggressively.  The lack of certainty regarding the law on predation is a significant concern.  Formal
enforcement proceedings would force the courts and the Tribunal to progressively refine the law, making
clear its appropriate application, signal the seriousness of the Bureau’s intent to enforce it and expose the
weaknesses in the law which would, in turn, facilitate law reform.  Increasing certainty brought about by
greater formal enforcement activity by the Bureau would encourage greater interest in private actions under
section 36.  These issues are discussed in more detail below.
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Price Maintenance

Adequacy of Existing Provisions - The present provisions dealing with price maintenance suffer from
some of the same defects as those identified above in relation to price discrimination.  The current provision
is not designed to address only anticompetitive price maintenance based on the criteria suggested by
economic analysis.  Consequently, in its present form, it is not an accurate tool for taking enforcement
action and likely imposes excessive compliance and monitoring costs on business.  This chilling effect is
exacerbated by the criminal nature of the offence of price maintenance.

With respect to all forms of vertical price maintenance, the economic analysis in Part I indicates that
suppliers should be able to take advantage of efficiency based defenses, such as encouraging customers
to devote more resources to the provision of customer service.   Under section 61, where a supplier refuses
to supply or otherwise discriminates against a customer because of the customer’s low pricing policy, there
are various defences which go some way to providing efficiency based defences.  There is no obvious
reason that these defences should be restricted to refusal to supply as opposed to all resale price
maintenance activities.  It may, nevertheless, be preferable to have more open ended categories given the
impossibility of exhaustively listing all possible efficiency defenses.

The current provision treats as a criminal offence efforts by anyone to induce a supplier to refuse to supply
a customer because of the customer’s low pricing policy.  Where the person making such efforts is a
competitor of the customer, the motivation may often be anticompetitive.  Nevertheless, the effect on
competition will depend on the effort being successful, circumstances in the downstream market and the
presence of an efficiency based justification for the supplier’s action.  So even here, an assessment of the
effect on competition would appear to be warranted and the per se treatment of all attempts by competitors
to induce refusal to supply is over-inclusive based on economic efficiency considerations. 

The application of the existing abuse of dominance provision to price maintenance cases would require
consideration of the market power of the person seeking to maintain prices and the effect on competition.
Dealing with price maintenance under the abuse provision would be consistent also with the manner in
which other vertical restraints are dealt with under the Competition Act.   As noted in relation to price
discrimination, it would require the Tribunal to consider the need to balance the interests of economic
efficiency against the interest of businesses in being free from coercion by their suppliers on the facts of
individual cases.

Relying on section 79 is not without challenges, however.  Since section 79 is not specifically adapted to
dealing with price maintenance cases, the development of some analytical framework for dealing with price
maintenance cases, taking into account the efficiency based explanations discussed in Part I would be
necessary.  It is not obvious that the market power requirement should be the same in price maintenance
cases as in the cases dealt with by the Tribunal so far.  The issue of question of how to deal with the
anticompetitive effects in downstream markets would also need to be addressed.  As a consequence, in
the interest of certainty, guidelines addressing these issues should be considered before section 79 is chosen
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as the preferred enforcement approach.  A final disadvantage associated with dealing with price
maintenance under section 79 is that it is substantially less certain than the current criminal provision.  The
impact that this may have on enforcement is discussed in the next section.

Horizontal price maintenance is unambiguously anticompetitive and it is appropriate to prohibit it on a per
se basis as in the present provision, though consideration should be given to developing an enforcement
policy and possibly guidelines to address the relationship between horizontal price maintenance and the
conspiracy provision. 

Adequacy of Enforcement - Formal enforcement actions used to be very common with respect to price
maintenance; it represented one of the success stories for the Bureau.  The enforcement profile in Part III
shows that this has changed dramatically.  Formal enforcement actions during the Review Period were rare.
During the same time period, the use of ACR’s as a substitute was remarkably successful.  

Given the restricted focus of this study, an overall assessment of the Bureau’s enforcement record cannot
be made. There is no compelling need to engage in formal enforcement proceedings as an alternative to
ACR’s since the criminal provision is very clear and the subject of substantial case law.  Consequently, the
Bureau’s emphasis on ACR’s would seem to be appropriate. 

Inevitably, dealing with price maintenance under section 79,  imposing a market power requirement and
permitting efficiency defenses, would make it much more difficult to deal with price maintenance using the
ACR approach.  The requirement to gather sufficient information to make an accurate assessment alone
will greatly extend the period of time before ACR discussions can begin in many cases.  Also, again in many
cases, the existence of market power and efficiencies will be contestable conclusions in contrast to the
relative certainty of proving that the very specific requirements in the current section 61 are met.  From the
perspective of compliance, resort to section 79 would be far less predictable.   The reduction in
predictability will be somewhat offset for market participants who are not dominant, since the section has
no application in such circumstances.
  
It may be as well that dealing with price maintenance under section 79 would reduce the ability of the
Bureau to negotiate ACR’s, because it will remove the stigma of a possible criminal conviction reducing
the Bureau’s negotiating leverage.  This may be offset somewhat, because it will be easier to approach an
alleged perpetrator where only civil sanctions may be threatened.

In any case, the economic analysis in Part I suggests that addressing price maintenance under section 79
should yield more accurate enforcement activity than the per se approach in section 61.  Consequently, a
cautious approach to enforcement of section 61 is appropriate, focusing on price maintenance where there
is a clear anticompetitive effect.  The Bureau’s case selection criteria reflect this focus. 

General Comments
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Responding to the Challenge of the New Economy

In the new economy, competition will continue to increase in intensity and the pace of technological change
will continue to accelerate.  In industries most affected by these trends the challenge of accurately identifying
and taking enforcement action against anticompetitive pricing behaviour will be daunting. The Bureau needs
to ensure that its enforcement of the Competition Act reflects an appreciation of how these industries
operate.

One way of doing so would be to work toward developing greater industry specific expertise as discussed
below.  Another would be to ensure that emphasis is placed on taking into account the dynamic operation
of markets over time rather than short term effects.  Such an approach will affect conclusions regarding the
changes to the nature and durability of dominance in some sectors.  

One characteristic of innovation driven markets is that the innovator will be dominant, at least for a time,
where, for example, the innovator succeeds in establishing its product as a standard.  The establishment
of a standard may be beneficial to consumers.  A second characteristic of such markets, however, is that
the market power needed to successfully engage in many types of anticompetitive pricing practices will be
elusive because such markets are characterized by declining barriers to entry and persistent threats to
dominance from new products and technology.   Any standard will not be sustainable in the long term since
standards themselves are a significant site of competition. This has direct implications for the manner in
which market power assessments are conducted under the abuse of dominance provision and under the
Predatory Pricing Enforcement Guidelines. 

The competition policy analysis currently conducted by the Bureau  recognizes dynamic efficiency
considerations in many situations.  The structure of section 79 permits dynamic efficiency considerations
to be taken into account.  As well, the framework developed for interpreting the predatory pricing provision
in the Predatory Pricing Enforcement Guidelines, is based on dynamic efficiency.  With respect to
neither provision, however, has the Bureau spelled out how it will address dynamic efficiency in the specific
context of the industries of the new economy. More importantly, the current per se criminal provisions
dealing with price discrimination and price maintenance, on their face, provide little scope for a dynamic
efficiency analysis.  Accordingly, one may be concerned that these provisions are not well adapted to be
responsive to the changes currently transforming the Canadian economy. 

Marshalling Industry Specific Expertise

Through experience particular Bureau officers have gained an in depth understanding of particular industries
but greater efforts need to be made to capitalize on this accumulated wisdom and to develop it.  Recently,
the Civil Branch arranged to obtain information on a regular basis from the Mergers Branch related to the
waste industry.  This sort of information exchange as well as applying expertise held by particular individuals
in different branches should be encouraged and supported. 
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The importance of improving industry specific expertise stems from a range of factors disclosed in this
study.  The Bureau's basic role as an investigative agency is to respond to complaints.  This  encourages
an intensive examination of the current situation subject of the complaint but may discourage consideration
of longer term trends.282  Yet it is precisely such trends that may be most relevant to assessing the likely
competitive impact of a particular behaviour.  Sensitivity to dynamic changes in industries is both more
difficult and more important given the current radical transformation taking place in some industries as the
Canadian marketplace responds to the challenges of the new economy.  Pricing strategies are becoming
more sophisticated and the environment for many businesses is evolving quickly in response to accelerated
technological change and network effects.

More effective marshalling of industry specific expertise at the Competition Bureau is critical to ensuring
that Bureau officers are equipped to make accurate judgements on the high volume of complaints they deal
with.  As the statistical profile in Part III shows, most pricing cases are resolved, in one way or another,
before complaints become projects based on an officer's preliminary assessment.  As a consequence, it
is at this stage that the impact of competition law will be experienced by many market place participants
and so priority must be attached to maximizing the likelihood of an accurate assessment at this stage.
Enhanced industry specific expertise may also permit complaints to be processed in a more timely and cost
effective manner.

The need for industry specific expertise is most pressing in relation to predation cases where the assessment
of market dynamics is most complex, in part, because of the need to take into account strategic behaviour
by the alleged predator, such as behaviour related to its reputation.  As well, not only must the Bureau take
into account the dynamics of the market in which the predation is alleged, but also other markets in which
the alleged predator is active.  An appreciation for what has happened and what is likely to happen in an
industry makes assessments about the credibility of predation simpler and more likely to be accurate.  In
some cases in which it was determined not to proceed, for example, it may be useful to monitor the market
in which the predation was alleged to have been occurring.  Gathering this type of information would permit
better understanding of  the competitive process in a particular industry and the possible application of some
of the newer theoretical rationales for predatory strategies. 

Enhancing industry specific expertise does not mean that a case should be considered on anything other
than its own merits.  Rather, it would allow more accurate assessments of what is going on in a particular
situation based on past experience and a sophisticated appreciation of current and likely future
developments.  The challenge is to create effective strategies to better develop and lever such expertise.283

The Limitations of Guidelines

Through its Price Discrimination Enforcement Guidelines and  Predatory Pricing Enforcement
Guidelines the Bureau has attempted to provide, for enforcement purposes, a coherent rationale for
enforcing the criminal provisions dealing with price discrimination and predatory pricing.  Despite some of
the criticisms made above, for the most part, this has been a very effective approach to enforcement.
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Guidelines are significantly more cost effective than litigation for the purposes of clarifying interpretive
uncertainty relating to the provisions of the Competition Act.  As well, they can deal with issues
comprehensively and within an analytical framework, while decisions in individual cases contribute only
incrementally to the understanding of the law and the analysis may be tied to the facts of each case.
Guidelines increase the likelihood of consistent and accurate decision making by commerce officers who
make the difficult assessments of cases at the critical preliminary assessment stage.  By disclosing a clear
approach to enforcement, guidelines may facilitate ACR’s and, more generally, will ease the compliance
burden for business.

Nevertheless, guidelines have limits.  Guidelines have no binding effect on the Bureau and provide no
defence to private enforcement.  They are not capable of correcting basic defects in the law.  To the extent
that the enforcement policy disclosed in the guidelines is at variance with the provisions themselves, the
guidelines are less reliable.  As well, there is a risk that a gap will be created between the expectations
about enforcement based on the provisions of the Act and enforcement activity based on the guidelines.

We have found that there are several ways in which the Price Discrimination Enforcement Guidelines
and Predatory Pricing Enforcement Guidelines adopt interpretations which stretch the provisions of the
Act.   In the case of Predatory Pricing Enforcement Guidelines, the elaborate two step test for
predation has not been fully endorsed in the limited case law.  As well, the Guidelines downplay of the role
of intent and the significance of eliminating competitors both of which are referred to in the criminal
predatory pricing provision.  The  Price Discrimination Enforcement Guidelines adopt interpretations
regarding when terms are available to competitors and when a sale occurs which have been criticized as
inconsistent with the statute.  When one examines the case selection criteria, one finds additional criteria
not specified in the Act.

In order for guidelines and other voluntary compliance strategies to be successful, they must be
accompanied by formal enforcement activity.  Such activity is needed both to show that formal enforcement
is a credible threat and to clarify the law, whether by confirming the Bureau’s interpretation or by
discrediting it.  By showing the defects in the law, formal enforcement encourages law reform.  

Formal enforcement may be useful in relation to pricing practices.  There are significant differences between
what economic theory would prescribe and the criminal provisions dealing with anticompetitive pricing.
In part, this is because the pricing provisions were designed to protect certain categories of competitors
from activities of other competitors perceived to be unfair, rather than the promotion of overall economic
efficiency.  These conflicts between the protection of competitors and the promotion of efficiency should
be resolved in the courts, before the Tribunal or though legislative reform.

Admittedly, the litigation alternative is not a very efficient way of protecting competition,284 exposing
problems with the law or clarifying its operation.  It is essential to acknowledge that increased litigation
would impose enormous resource demands on the Bureau.  The resource implications of increased formal
enforcement activity would have to be addressed.  One possible solution may be to permit private access
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to the Tribunal as recommended recently by Roach and Trebilcock.285

Improved Communications Strategy

The Bureau needs to find a more effective  communications strategy to make the Act and the role and
practice of the Bureau better understood by the business community and the public.286  In particular, the
independent business community seems to feel that the Bureau is not enforcing the Act in a manner which
lives up to the promise of the purpose clause and the language of the pricing provisions.  While the work
of the Bureau has become significantly more transparent in the past few years, interviews conducted for
this study revealed that substantial work remains to be done.  Promoting better understanding of its
interpretation and analysis would encourage compliance, enhance the legitimacy of the Bureau’s activities
and provide a basis for informed public discussion of the extent to which Canada’s competition law dealing
with anticompetitive pricing are adequate.

Recommendations

Price Discrimination

1. In order to target anticompetitive conduct accurately, competition rules dealing with price
discrimination 

(a) should apply to 
(i) all products, including articles and services,
(ii) all forms of transactions, not just sales,

(b) should not apply to 
(i) differential pricing by a supplier justified by differences in the cost

to the supplier of serving different customers,
(ii) price differences which are a temporary expedient or a defensive

competitive response,
(c) should take into account 

(i) the market power of the supplier, including the availability of
alternative sources of supply, and

(ii) the competitive effects of the price discrimination.

2. Price discrimination should not be a criminal offence but should be subject to civil review.

3. Civil review could be accomplished under the abuse of dominance provision, section 79,
in a manner consistent with recommendation 1, but revision of the criminal price
discrimination provision, section 50(1)(a), should be considered in the next round of
amendments to the Competition Act. 
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4. The Price Discrimination Enforcement Guidelines should be revised to

(a) provide guidance regarding the application of the abuse of dominance provision,
section 79, to price discrimination, including an analytical framework for the
assessment of market power and competitive effect under section 79,

(b) modify the analysis of the circumstances in which price concessions are considered
to be available to competing customers in a manner more consistent with the Act
by revising the requirement that any concession unilaterally offered to one
customer be offered to all others and

(c) modify the analysis of transactions between affiliates, sales to franchise systems
and international volume discounts to more accurately reflect the commercial law
definition of sales.

Predatory Pricing

5. In order to target anticompetitive conduct accurately, competition rules dealing with
predatory pricing should take into account 

(a) the market power of the alleged predator including the prospect for the predator
to recoup the costs of its low pricing policy,

(b) the degree to which the predator is selling below its costs and

(c) evidence of predatory intent.

6. Predatory pricing should not be a criminal offence but should be subject to civil review.

7. Civil review could be accomplished under the abuse of dominance provision, section 79,
in a manner consistent with recommendation 5, but revision of the criminal predatory
pricing provision, section 50(1)(c), should be considered in the next round of amendments
to the Competition Act. 

8. The Predatory Pricing Enforcement Guidelines should be revised to

(a) provide guidance regarding the application of the abuse of dominance provision,
section 79, to predatory pricing, including an analytical framework for the
assessment of market power and competitive effect under section 79, 

(b) expand the discussion of how firms may create strategic barriers to entry by their
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behaviour, such as by creating a reputation for predation, to reflect current
economic thinking regarding the broader range of circumstances in which
predation may occur and

(c) provide guidance on the application of the Guidelines to industries most affected
by the accelerating pace of innovation and the other characteristics of the new
economy.

9. The Bureau should consider adopting a more aggressive approach to initiating formal
enforcement actions in predation cases, taking due account of budgetary implications and
competing priorities.

Price Maintenance

10. In order to target anticompetitive conduct accurately, competition rules dealing with
vertical price maintenance should take into account 

(a) the market power of the supplier, including the availability of alternative sources
of supply, and

(b) the competitive effects of the price maintenance, including any efficiency based
explanations.

11. Vertical price maintenance should not be a criminal offence but should be subject to civil
review.

12. Civil review could be accomplished under the abuse of dominance provision, section 79,
in a manner consistent with recommendation 10, but revision of the criminal price
maintenance provision, section 61, should be considered in the next round of amendments
to the Competition Act. 

13. Consideration should be given to the development of guidelines regarding the application
of section 79 to price maintenance cases, including an analytical framework for the
assessment of market power and competitive effect under section 79.

14. Consideration should be given to developing guidelines to address the relationship
between the current criminal provision, section 61, as it applies to horizontal price
maintenance, and section 45, dealing with conspiracies and agreements to lessen
competition.

General Recommendations
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15. The apparent conflicts between the promotion of efficiency and the protection of
competitors which exist in some circumstances under the existing criminal provisions
dealing with price discrimination, predatory pricing and price maintenance should be
resolved by the courts, the Competition Tribunal or through legislative reform.

16. The Bureau should ensure that its guidelines, policies and practices regarding
enforcement give appropriate emphasis to dynamic efficiency considerations and the
characteristics of the new economy including (i) high rates of innovation, (ii) marginal
costs declining or zero for additional units of output, (iii) the possible desirability of
market dominance by a firm where it sets a new industry standard and (iv) the
increasingly fragility of dominance.  

17. The Bureau should increase its efforts to develop industry specific expertise in order to
ensure that officers are equipped to make accurate assessments in a timely manner.

18. The Bureau should develop a more effective communications strategy to promote better
understanding of the Competition Act  provisions and the activities of the Bureau
regarding anticompetitive pricing, with a view to encouraging compliance, enhancing the
legitimacy of the Bureau's activities and providing an informed basis for public discussion.
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1. Marketing practices are by far the most frequently complained about anti-competitive activity. 

2. Detailed statistics are provided in Part IV.

3. Bill C-235 passed first reading on October 6, 1997 and was referred to the Standing
Committee on Industry.  On April 15, 1999, the Committee decided to report the Bill to the House of
Commons without the clauses or the title.  The Bill is numbered C-201 in the second session of the 36th

Parliament.

4. R.S.C. 1985, c. C-34, as amended by R.S.C. 1985, c. 27 (1st Supp.); R.S.C. 1985 c. 19
(2nd Supp.);  R.S.C. 1985, c. 34 (3rd Supp.); R.S.C. 1985, c. 1 (4th Supp.); R.S.C. 1985, c. 10 (4th
Supp.); S.C. 1990, c. 37; S.C. 1991, cc. 45, 46, 47; S.C. 1992, cc. 1, 14; S.C. 1993, c. 34; S.C.
1995, c. 1; S.C. 1999, c. 2 .  This had been previously held in the case law (e.g. Weidman v.
Schragge (1912), 46 S.C.R. 1 at 4).

5. This view was recently expressed by the Commissioner of Competition, Konrad von
Finckenstein, in his remarks to the Industry Committee on Bill C-235 (Standing Committee on Industry,
April 15, 1999).

6. Tradeoffs may also be required, for example, between static efficiency and dynamic efficiency,
low prices and richness of choices and present versus future terms of sales for consumers.

7. J.B. Dunlop, D. McQueen & M. Trebilcock, COMPETITION POLICY: A LEGAL AND ECONOMIC

ANALYSIS (Toronto: Canada Law Book, 1987) at 208.

8. Any attempt to provide a general analysis of anticompetitive pricing practices must start by
stating clearly that there are two broad traditions of analysis in good currency (S. Martin,  ADVANCED

INDUSTRIAL ECONOMICS (Oxford: Blackwell, 1993)). The first one may be characterized as
mainstream industrial economics generally associated with the structure-conduct-performance
framework as it has evolved and has been enriched over the last fifty years. This is an intellectual
tradition that has focussed on practices and markets that cannot easily be analysed by the standard
textbook competitive model, and on the design of policies to provide timely correctives to such
situations when they are socially costly.  The second tradition may be characterized as based on the
hypothesis that the model of competitive markets is sufficient to explain real-world phenomena.

These two traditions share most definitions and analytical tools, so one does not have to make an
ideological decision ex ante. Our approach will therefore remain agnostic. Some have argued that
empirical analyses might be able to discriminate between these two cosmologies. This is not the case.

ENDNOTES
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reasoning. Despite the attractiveness of “strong” causal thinking as displayed by the scientific approach,
one must usually be satisfied with “weak” theories. Empirical evidence remains very difficult to interpret,
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10. D.W. Carlton & J. Perloff, MODERN INDUSTRIAL ORGANIZATION  (New York:
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acceptable pricing strategy in a Schumpeterian “creative destruction” world where competition is
importantly focussed on gaining market share in the early phase of the product cycle in order to impose
a standard (R. Brenner, “Market Power: Innovations and Antitrust” in THE LAW AND ECONOMICS OF

COMPETITION POLICY, F. Mathewson, M. Trebilcock and M. Walker, eds. (Vancouver: Fraser
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at 17.

273. J.B. Musgrove, “Remedies for Reviewable Conduct: Adjusting the Balance” (1995) 16 Can.
Comp. Pol. Record. 34 at 45.  But see L. A. W. Hunter, S. M. Hutton, "Is the Price Right: Comments
on the Predatory Pricing Enforcement Guidelines and Price Discrimination Enforcement
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Guidelines of the Bureau of Competition Policy (1993) 38 McGill L. J. 830.

274. The voluntary compliance activities are summarized in W. T. Stanbury, "Expanding
Responsibilities and Declining Resources:  The Strategic Responses of the Competition Bureau" (1998)
13 Rev. of Indust. Org. 201 at 216-221.

275. A practical enforcement issue in predation cases is that relief in the form of a criminal conviction
or a successful application to the Tribunal will typically not be obtainable on a timely basis.  As a
consequence, in some cases of predation, the victim will not survive to see the process through.  The
victim may be run out of business or bought out by the predator.  Examples of both occurred in the
predation investigations terminated by the Bureau during the Review Period.  There is no technical
requirement for the victim to participate in a predation case.  Indeed, evidence of a bankrupt or bought
out victim may make a charge of predation more credible.  Nevertheless, in practice it is difficult to
pursue a case without the active help of the complainant.  While it is possible to obtain interim relief
under the Act in both criminal and civil cases, this has not proved to be a useful alternative in such
situations.

276. In s. 75 the relevant test is “.. [a] person is substantially affected in his business or is precluded
from carrying on business due to his inability to obtain adequate supplies of a product anywhere in a
market on usual trade terms....”

277. Interventions were significant in the hearing on the consent order issued by the Competition
Tribunal in the Interac case (Director of Investigation and Research v. Bank of Montreal, [1996]
CCTD. No. 11 (QL)(consent order); [1996] CCTD. No. 12 (QL)(reasons); and [1996] CCTD. No.
1 (QL) (reasons and order granting leave to intervene).

278. Discrimination in sales to affiliates has been alleged in the context of dual distribution industries,
for example.

279. F.M. Scherer in “Some Last Words on Predatory Pricing” ((1975-76) 89 Harv. L. Rev. 901 at
903) suggested that an approach like that currently advocated by the Bureau was "impossible to apply
in practice".

280. Most of these comments are equally applicable to geographic price discrimination under s.
50(1)(b).

281. A more difficult challenge, but one which has a greater promise of generating a predation
regime which is predictable and effective, would be to design a new predatory pricing provision.  The
elements of such a new provision might include adding, as a further alternative basis of liability, certain
specific types of conduct by a firm with market power.  The precise elements of such a new provision,
especially the specific types of predatory conduct could only be determined by consultation with
stakeholders. 
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282. The same comment was  made in relation to U.K. competition law by M. A. Utton,
"Anticompetitive Practices and the Competition Act, 1980" University of Reading, Department of
Economics Discussion Papers in Industrial Economics, Series E Vol. III (1990/1) No. 24. at 41).

283. Prior to the 1986 amendments to the Competition Act, the Restrictive Trade Practices
Commission fulfilled this role to some extent by carrying out industry studies.

284. A practical issue in predation cases is that relief in the form of a criminal conviction or a
successful application to the Tribunal will typically not be obtainable on  a timely basis.  As a
consequence, in some cases of predation, the victim will not survive to see the process through.  The
victim may be run out of business or bought out by the predator.  Examples of both occurred in the
predation investigations terminated by the Bureau during the Review Period. There is no technical
requirement for the victim to participate in a predation case.  Indeed, evidence of a bankrupt or bought
out victim may make a charge of predation more credible.  Nevertheless, in practice it is difficult to
pursue a case without the active help of the complainant.  While it is possible to obtain interim relief
under the Act in both criminal and civil cases, this has not proved to be a useful alternative in such
situations.

285.  K. Roach & M. Trebilcock, "Private Party Access to the Competition Tribunal" (Ottawa
Industry Canada, 1996).  Private litigation has led to a much more robust body of antitrust law in the
United States.

286. Consideration might be given, for example, to setting up a small business unit.  In Australia,
there is a small business ombudsperson.


