Anticompetitive Pricing Practices and the Competition Act
Theory, Law and Practice

J. Anthony VanDuzer
Gilles Paguet
Universty of Ottawa

October 22, 1999



Anticompetitive Pricing Practices and the Competition Act
Theory, Law and Practice

TABLE OF CONTENTS

EXECULIVE SUMMIAIY ..ot e e e e e e e %
INErOTUCHION . . . oo 1
Background . . ... 1
SCOPE Of REVIEIV . ..ot 2
PART | - Developing a Competition Policy Framework for Anticompetitive Pricing .. ... ... 3
INtrOTUCHION . . ..o e 3
ECONOMIC ANAYSS . . . oo 4
INtrodUCHION . . ... 4
Price DISCrimination .. ..........uuinii it 5
Predatory Pricing . .. ....ooi i e 8
PriceMaintenance .. ...t e e 13
Challengesof theNew Economy . ..., 16

Generd Consderations Regarding a Competition Policy Framework for Anticompetitive
PrICINg .« o 19
PART Il - Competition Act Provisons Dealing with Anticompetitive Pricing ............ 22
Statutory Scheme of the Competition Act ........... . i 22
INErOdUCHION . ..o e 22
Price DisCrimination ..............c .ttt 22
Predatory Pricing . . . ..ot e 23
PriceMaintenance .. ...... ... e 23
AbuSE Of DOMINANCE . ...ttt et 23
Other ProviSions .. ...t e e e e 24
Price DISCrimMINaioN . . ..ot e 24
General DiSCUSSION . ..ottt e 24
Price Discrimination Enforcement Guidelines. .......................... 26
ComparisonwiththeU.S andEurope .......... ..., 28
ASSESS NN . . . 30
Predatory PriCing .. ... e 33
General DiSCUSSION . . ..ottt e e 33
The Predatory Pricing Enforcement Guidelines ......................... 35



Comparison with United Statesand Europe .. ... .. 38

AN . . .o 40

Price Maintenante . . ... .o e 43
General DISCUSSION . . ..ottt ettt 43
Comparisonwith U.S and EuropeanUnion .. ............ ... .oovn.... 45

AN . . .o 46

ADUSEOf DOMINANCE . . ..ottt e e e et e 46
General DISCUSSION . . ..ottt ettt e et 46

Application to Anticompetitive Pricing .. ............ ... 50
Comparisonwith U.S. and EuropeanUnion .. .......................... 51

A S NI . . e e 52

Part 111 - Enforcement of Competition Act Provisonsby theBureau ................... 55
INtrOdUCHION . . . .o 55
ComMPlaNtS PrOCESS . . oot i ettt e 55
Statistical Record of Enforcement Experience . ... 56

Other Observationson Enforcement Practice ..., 63

Case SHECtioN Criteria . . .. oot e 63
INtrOdUCHION . . ..o e 63

Description of Case Slection Criteria. .. ... .o 64
Applicationto Pricing Practices ...............oiiiiiiiiiiinnnnn. 65

Assessment of Enforcement EXperience . ... 68

Part |V - Elements of a Competition Regime - Summary and Conclusons ............... 72
INtrOdUCHION . . . .o 72
Conclusions Regarding Specific Types of Anticompetitive Pricing Practices . ............ 72

Price DISCrimination .. ...........iuiuit it e 72

Predatory PriCing . .. ..ot e e 75
PriceMaintenance . . ...... ...t e 78

Genera COMMENES . . . ..ottt e e e 80
Responding to the Challenge of the New Economy . .. .................... 80

Marshalling Industry Specific Expertise .............coiiiiiinennn... 80
TheLimitationsof Guidelines ............. .. i, 81

Improved Communications trategy . ... ...vvvv i 83
ReCOMMENaioNS . . . ... 83
ENONOtES . . ..o 87






Appendix 1
Appendix 2
Appendix 3
Appendix 4
Appendix 5

APPENDICES

Temsof ReferenceforReview . ... . A-2
Sdlected Provisions of the Competition Act . ............. ... ... ...... A-3
Bibliography . . . ..o A-4
InterviewsConducted . ......... . A-31
AUNOIS . . e A-33



Executive Summary

Anticompetitive Pricing Practices and the Competition Act
Theory, Law and Practice

by J. Anthony VanDuzer and Gilles Paquet, University of Ottawa
Introduction

Anticompetitive pricing practices are frequently the subject of complaints to the Competition Bureau. In
the five years beginning April 1, 1994, the Bureau received 931 complaints about adleged unfair pricing
practices, such as predatory pricing, price discrimination and price maintenance. Despite the substantia
volume of complaints, however, rdatively few have been the subject of formal inquiries, even fewer arethe
subject of litigation and only a fraction of those have been successful.

Recently, concernswere raised regarding the effectiveness of the Competition Act provisonsdedingwith
pricing practices and the Bureau's enforcement of them in the context of the debate on Bill C-235, aprivate
member’s bill which proposed to amend the Competition Act with the objective of better addressing
certain forms of anticompetitive pricing activities. As a consegquence of its consderation of the Bill, the
Standing Committee on Industry resolved to review the pricing provisions of theCompetition Act andtheir
enforcement.

In anticipation of the Industry Committeg' s review, in June 1999, the Commissoner engaged the authors
of this report to conduct this independent study of the provisions of the Competition Act deding with
anticompetitive pricing and their enforcement by the Bureau.

PART | Developing a Competition Policy Framework for Anticompetitive Pricing
Introduction

Section 1.1 of the Competition Act describes the purposes of Canadian competition law asfollows:
to maintain and encourage competition in Canadain order to promote the efficiency and
adaptability of the Canadian economy, to expand opportunitiesfor Canadian participation
in world markets, to ensure that small and medium-sized enterprises have an equitable
opportunity to participate in the Canadian economy, and to provide consumers with

competitive prices and product choices.

Section 1.1 has been interpreted by the Bureau as endorsing the principle that competition law is geared
to the maintenance and promotion of competition as a process, and not to the protection of competitors.



Such an interpretation recognizes that a norma characteristic of competition is that some market
participants may not thrive or even survive while others prosper because of their superior competitive
performance. This dynamic effect of competition is essentid to ensure tha the efficiency benefits of
competition are redized. Reductions in the number of competitors should be permitted in the interests of
efficiency where the survivor isamore efficient competitor, the reduction is not caused by anticompetitive
conduct and the marketplace after the reduction in competition remains sufficiently competitive, taking into
account potentia aswell as actual competition. Of course, protecting the competitive process will mean
protecting competitors in some Situations where they are threatened by anticompetitive conduct or their
dimination would result in insufficient remaining competition. Digtinguishing anticompetitive conduct from
acceptable marketplace behaviour and determining what level of competition is sufficient are extremdy
difficullt.

Because the purpose clause of the Competition Act states that competition is to be sought asa way to
ensure opportunities for some particular subsets of enterprises, some competitors may legitimately expect
broader protection through this law than a Sngle minded commitment to the competitive process based
solely on efficiency consderations would dictate. 1n other words, the purpose clause may beinterpreted
as expressing an intention to proscribe anticompetitive behaviour, even where the outcomeistheremova
of aless efficient competitor and sufficient competition remainsinthe market place. Inthisway, protecting
far and equitable opportunitiesfor smal and medium sized enterprises could lead to difficult tradeoffswith
the promotion of efficiency.

Inrelation to anticompetitivepricing, respecting these sometimes competing interestsismade more difficult
by the evolving understanding of the economic effects and likdly incidence of potentialy anticompetitive
pricing practices. Designing effective competition law rules is further complicated by changes in the
marketplace. Thechalengeisto ensurethat thelaw continuesto fulfil its objectivesasthe marketsto which
it gpplies develop.

Economic Andysis
Introduction

Most economic andysis of competition policy is concerned with how to protect the competitive process
by ensuring that markets function efficiently. From this perspective, the chalenge is to design aregime
which provides relief where pricing behaviour is actudly destructive of efficiency enhancing competition.
A pricing practice should be considered anticompetitive, for example, where it creates arisk that future
prices and other terms of sae will be less favourable to consumers than they would be otherwise. Inthis
Part, we discuss the circumstances in which pricing practices are consdered anticompetitive under
economic theory.

Price Discrimination
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Pricediscrimination meanscharging different pricesto different customers, whether other businessesor fina
consumers, for the same product where the differencesin price do not reflect differencesin the cost to the
supplier of serving the customers. Three conditions are necessary for afirm to discriminate.

1 The firm must have aufficient market power to set price (otherwise customers charged
higher prices would choose to purchase from a competing supplier).

2. The firm must be able to identify different classes of cusomers with different levels of
sensitivity to the price of the product. These differences may arise because of different
needs, income levels or uses of the product.

3. Thereis limited opportunity for customers to resell to each other. It must not be
possible for customers paying alow price to sel to those for whom the product is priced
more expendvely.

Empirica evidence confirming the existence of price discrimination can be found relatively eesily. Price
discrimination, however, isnot inherently anticompetitive. Indeed, itisvery difficult toidentify smpleindicia
of anticompetitive price discrimination. Much depends on the circumstances of each case.  Often
discrimination may be preferable to a Stuation in which discrimination is not practised.

I price discrimination Smply resultsin expanding amarket, anincreasein welfare will result. If weassume
that some groups of consumerswould not ordinarily purchase any product a the priceanon-discriminating
sdler would chargeif it was restricted to a Sngle-pricing strategy, these groups would be better off if the
sdler was willing and able to sel them product a a lower price. Price discrimination of this kind can
increase tota output and welfare. Thelow price buyers are better off and those buying at the price which
would otherwise be charged are no worse off.

To the extent that the discriminator charges more than it would if discrimination were prohibited,
discriminationwill impose aloss on the consumers paying the higher price. How oneviewsthe digtributive
effect represented by this transfer to the price discriminator will be affected by various factors. These
incdude whether the discriminator aso discriminates by sdlling below the price it would chargein asingle
price world and whether there are efficiencies associated with the discrimination.  For example, through
discriminating, the discriminator may be able to expand production to amore efficient level.

Inshort, the consequences of thediscrimination aredifficult to characterizeintheabstract. Any competition
law provision designed to address anticompetitive price discrimination should be redtricted to true price
discrimination as defined at the beginning of this section. As wel, some competitive effects test will be
necessary because the existence and nature of any anticompetitive effect will depend upon the particular
circumstances in which discrimination occurs in each case. Assessment of the competitive effects of
discriminationwill be difficult, imposing aneed for gnificant dataand difficult microeconomic forecasts of
demand and other variables.
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Predatory Pricing

Predatory pricing occurs where a firm temporarily charges particularly low prices in an attempt to deter
market entry by new competitors, to drive out existing competitors, or to discipline competitors. Whilelow
pricing is commonly complained about by firms struggling to compete, it is hard to distinguish predation
from aggressive competition in practice.

Prior to the 1980's, predation was regarded by economists as likely to berare. Thisview was based on
the assumption that to become an economicaly rationd strategy for a firm there must be a reasonable
prospect of recouping itslosses after asuccessful low pricing campaign and that prospectsfor recoupment
arelow in the absence of high barriersto entry. If high priceswere charged by a supposed predator after
successfully iminating or deterring competitors from entering a market with low barriersto entry, others
would enter to take advantage of the high prices and the price would not be sustainable.

More recently, some sophisticated theoretica claims have been made suggesting a wider array of
circumstances in which predation may be arationd strategy. Predation is more likely to be successful

where the predator has better access to capital than the victim. Predation may be used to create a
reputation for toughness. The reputation created by an act of predation a one time may be sufficient to
deter future entry on an ongoing basis, dlowing the predator to raise prices to recoup its investment in
predation. Incumbent dominant firmsmay aso successfully predate by lowering price upon entry by anew
firmto send asignal ether that demand iswesk or that the predator's costs are so low that they can afford
to reduce prices. Ineither case, the intended message may be that thereis no prospect of profitable entry.

In these ways, firms may use strategic behaviour to create barriersto entry.

Pricing can only be consdered predatory where it is below some measure of the predator's cost. Most
economigts agree that prices below the predator’ s margina cost of production are likely to be predatory,
though because of the difficulty of assessng margind cogt, average variable cost is often used as a proxy.
Smilaly, in most circumstances, prices above average total cost will not be predatory. Whether prices
between average variable cost and average total cost are predatory will depend upon the predator’s
market share, barriers to entry and other circumstancesin the market.

Some commentators have suggested that evidence of intent isuseful to digtinguish true predation from pro-
competitive price cutting. The difficulty with such an gpproach is that it is often impossible to produce
religble evidence of intent.

Empiricd studies have found cases of predation. Nevertheess, there remains subgtantia disagreement
regarding the prevalence of the practice.

The basic indicators of predation may be identified as follows, though noneis conclusive.

1 Market power defined by referenceto market sharesand barriersto entry. Intheabsence
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of market power, the prospect of recouping the costs of a predatory campaign is smdll.

2. A policy of sdling at prices below some measure of the predator’s cost.
(A)  Wheresdesareat prices below average total cost and the predator has no pro-
competitive explanation, such as
M meeting competition or changes in demand conditions; or
(1)  excesssupply.
(B) Wheresdesare at prices below average variable costs.

3. Evidence of predatory intent.

Thissmple ligting raises but does not address, the chalenge of how each of theseindicators may be used
in practice.

Price Maintenance

Price maintenance occurs where a firm tries to set a minimum price a which another firm can sl its
product. Where price maintenance occurs horizontally between competitors who agreeto fix their prices
it is unambiguoudy anticompetitive.  Where price maintenanceis vertical, such aswhere aretaller agrees
that it will not sell the products of awholesde supplier for less than some price specified by the supplier,
the effect on compstition is more difficult to assess.

The economic rationde for prohibiting verticad resde price maintenance under competition law is thet it
lessens competition by regtricting the ability of the retailer to compete on price. It leadsto higher prices
for consumers and higher marginsfor retailers, and, in the process, protects inefficient retailers that would
not prosper in atruly competitive environment. In the absence of price maintenance, competition would
be more likely to iminate less efficient retailers and lead to price and cost reductions in the long run.
Where price maintenance is implemented by a supplier solely in response to pressure from one of the
supplier’ slarge customers seeking to eiminate the low pricing policies of competitors of the customer, the
only purpose may be to protect the large customer from price competition.

On the other hand, efficiency is typicaly served by freedom of contract and many commentators have
suggested that vertical resale price maintenance should be permitted, at least in some circumstances.
Suppliers may want to encourage resdllers to compete on demand determinants other than price, such as
sarvice. Resde price maintenance ensures that retallers have an incentive to offer important consumer
services because they are precluded from competing on price. Another efficiency explanation is that
suppliers, such as those in the designer clothing industry, may want to maintain a certain image of their
product which can be damaged by the item being discounted or used as aloss leader.

It is possible to identify some of the economic indicia of anticompetitive vertica price maintenance as
follows



1 The person implementing price maintenance (the ‘Supplier”) has market power, a
characterigtic of which is limited opportunities for cusomers to change suppliers, and

2. The Supplier does not have an efficiency based judtification, such as adesreto increase
sarvice or prevent brand impairing practices, which would include loss leadering or
mideading advertisng.

Challenges of the New Economy

The Canadian economy has become increasingly comptitive as a consequence of globdization, due, in
part, to the ongoing process of trade liberalization. As well, in certain sectors the channels of distribution
have substantidly changed. The emergence of “big box” retailing and internet distribution are both a
response to and acause of increased competitiveness. Even more fundamentaly, the economy iscurrently
undergoing a radicd transformation; it is becoming more and more knowledge-based and increasingly
innovation-driven.  The following features of the new economy may require a rethinking of competition
policy in relation to anticompetitive pricing especidly predatory pricing: (1) accelerating technological
change; (2) increasing returns and declining or zero margind cost as units of output increase; (3) market
dominance by firmsis morelikely to be short-lived or non-existent; and (4) the desirability and benefits of
Setting industry standards.

Legitimate efficiency enhancing competition through low pricing practices is likely to become more
pervasve. In someindugtries, high rates of innovation will continualy drive down costs. The prospect of
declining margina costs and increasing returns associated with increased production will also encourage
low pricing drategies. Such strategies may be most common where establishing theindustry standard may
have substantia benefits, such asin software where aprogram’ s va ue increases with the number of users.

Technology is driving down barriers to entry, both through innovationsin marketing and distribution, such
as internet sales, and by creating low cost ways of carrying on business. When one combines declining
barriersto entry withincreas ng threststo dominancein some marketsfrom new productsand technologies,
the likelihood that dominance can be exploited to injure competition through anticompetitive pricing
practices is subgtantialy reduced. At the same time, acharacteristic of aninnovation driven market isthat
the innovator will be dominant, at least for a time and that there may be efficiencies associated with
dominance, including the promotion of further innovation.

In the new economy, the chadlenge of accurately identifying and taking enforcement action against
anticompetitive pricing behaviour will become more daunting. The Competition Bureau will need to be
vigilant to ensure that its enforcement policies are both informed by and sengtive to the exigencies of the
new economy. In part, thismeansthat competition authorities should increasingly emphasize dynamic over
ddic efficiency gods in ther enforcement andysis. Dynamic efficiency recognizes, for example, that
innovationisessentid to efficiency, that the establishment of astandard may be beneficia to consumersand,
in any event, that any standard will not be sustainable in the long term since standards themselves are a
ggnificant Ste of competition.
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PART I1 Competition Act Provisons Dealing with Anticompetitive Pricing
Price Discrimination
General Discussion

A crimina prohibition on price discrimination was introduced into Canadian law to address concerns that
large buyers might be ableto usetheir market power to extract unfairly large discountsfrom suppliers. The
grocery industry was identified as particularly threastened by this type of behaviour. The purpose of the
provison was to protect small business.

The essence of the current provision is a prohibition on suppliers engaged in a practice of granting
concessions on price to one purchaser which are not available to competing purchasers of the same article
in like qudity and quantity. The provison contains some sgnificant limitations.  Unlike most of the
provisons of the Act, it only gppliesto a"sde" of "articles'. Other forms of transactions, such as leases
are not included; sales of anything other than an article, such as a service, are not included.

Price Discrimination Enforcement Guidelines

The Price Discrimination Enforcement Guidelines, published by the Bureau in 1992, purport to set out
the Bureau's enforcement policy and its interpretation of the price discrimination provisons. The
Guidelines indicate that the Bureau is unlikely to take action against awide range of discounting practices
taking the form of discounts which are available upon the purchaser fulfilling some condition, such as
performing a service for the seller. Such discounts are not likely to raise issues assuming that they are
available to dl purchasers who compete with each other.

Some aspects of the Guidelines have been criticized as departing from the language of the Act. The
requirement that discounts and other concessions be “available’ to competing customersis interpreted in
a manner which is, arguably, inconsstent with section 50(1)(a) and unduly onerous because it requires
suppliersto actudly offer discounts to dl customers in some circumstances.

Also, the Guidelines gppear to create an exemption for enforcement purposesfor sales between affiliates,
when none exigsintheAct. The Bureau may congder transactions between ffiliates as being something
other than sales and so outside the reach of the price discrimination provison. The jurisprudence on what
is a sale, however, is wdl settled. It seems unlikely that a court would exclude a transaction between
dfiliatesif the forma requirements for asde, including, in particular, the passing of title, are met.

Inagmilar way, the Guidelines indicate that dl the franchisees in a franchise system may be tregted asa

single economic unit, such that anyone selling to the franchisees may aggregate dl their purchases for the
purpose of granting volume discounts. Where the franchisees make their purchases individudly and are
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individudly responsible for payment, this interpretation seems doubtful, Snce separate sdes take place
between the supplier and each franchisee.

Predatory Pricing
General Discussion

Predatory pricing isacriminad offence under section 50(1)(c) of the Competition Act. Severd eements
must be established before the offence is proven. The dleged predator must be engaged in business and
engaged in a“policy” of saling products at prices which are “unreasonably low.” Also, one of four (4)
dternative requirements must be met:

1 the policy must have the effect or tendency of subgtantialy lessening competition;
2. the policy must have the effect or tendency of diminating a competitor;

3. the policy must be designed to substantidly lessen competition; or

4, the policy must be designed to diminate a competitor.

There hasbeen very little jurisprudenceto inform the interpretation of these requirements. In Hoffman-La
Roche, it was held that before a policy will be found there must be a conscious decision to sell a an
unreasonably low price and there must be continuing or repeated sdes, though a written policy need not
be found.

"Unreasonably low" was interpreted in the Consumers Glass case.  The court stated that the purpose of
section50(1)(c) wasto prohibit selling at low pricesfor an anticompetitive purpose. The Court did not give
any indication as to how to identity such a purpose, except to say that an anticompetitive purpose should
not beinferred from the fact that afirm sets pricesto aparticular level with the intention of gaining business
fromariva even if the dleged predator knew that pricing a that level would make it difficult for a new
entrant to stay in the market. The court stated that setting prices so as to take business away from rivals
for the purpose of minimizing losses to a new entrant or maximizing profit is the whole object of
competition.

Where a price reduction is defensive, that is, in response to price cutting by ariva, even if it isa pre-
emptive response, pricing is unlikely to be found to be unreasonably low unlessiit is disproportionate, in
some way, to theriva's behaviour.

Another factor relevant to determining if prices are unreasonably low is cost. The courts have not been

clear on what is the appropriate cost based test. While Consumers Glass and Hoffman-La Roche hdd
that pricing above averagetota cost could not be predatory, apresumption of predation from pricing bel ow
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average variable cost has not been adopted, nor has atest been articulated for pricing between average
variable cost and average total cost.

The case law provides no red guidance on the interpretation of the four find dternative requirements of
section 50(1)(c).

The Predatory Pricing Enforcement Guidelines

In 1992, the Competition Bureau issued the Predatory Pricing Enforcement Guidelines which adopt
atwo part test to determine whether prices are unreasonably low. Firdt, the Bureau looks at one of the
key indicators of predation identified in Part |: market power, including market share and barriersto entry.
A market share of 35% is generaly considered the threshold below which market power is unlikely to be
aufficient. Under theGuidelines, barriers to entry include cost advantages enjoyed by an incumbent firm,
such as licensing requirements which the incumbent has dready satisfied, costs associated with acquiring
market specific assets and control of essential technology or sources of raw materids through vertica
integration. The Guidelines acknowledge the possible existence of strategic barriers, such asareputation
for predation.

The second step, in determining whether there is evidence of unreasonableness, is to apply a cost based
test. Conggtent with Consumer s Glassand Hoffman-La Roche, prices above averagetotal cost will not
be consdered to be unreasonablelow. TheGuidelines go onto provide specific guidanceregarding other
price/cost comparisons. Prices |lessthan average variable cost will be considered to be unreasonably low
in the absence of some legitimate commercid objective, such asthe need to sdll off perishable inventory.
Whether prices between average tota cost and average variable cost will be considered predatory will
depend on the circumstances.

The two stage test in the Guidelinesis only concerned with thelikdly effect inthe market, with whether the
dleged predator isgoing to be ableto recoup itslosses. Thetest itself may not be satisfied where the effect
isonly to eiminate acompetitor. Section 50(1)(c), however, specificaly refersto unreasonably low pricing
policies having the effect or tendency or eliminating a competitor as well as to policies designed to
subgtantialy lessen competition or diminate a competitor. A policy may be found to be designed to have
these effects regardless of whether it has or islikely to have them.

Severa satements in the Guidelines suggest that meeting the two stage test is not an absolute threshold
requirement for proceeding with a complaint about predatory pricing. The Guidelines indicate that
unreasonable low prices may beinferred from al the circumstancesincluding, evidence of predetory intent
and theexcluson or dimination of competitors. Thethrust of theGuidelines, however, isto de-emphasise
these bases of lighility.
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Price Maintenance
General Discussion

Under section 61 of the Competition Act, it isillega for a person engaged in business to attempt to
influence upward or discourage the reduction of the price a which any other person engaged in business
offers or supplies a product in Canada by “any agreement, threat, promise or like means’. Requests,
discusson, persuasion and suggestions directed toward the maintenance of prices, however, are dl
permitted. Breach of the provisonisacrimina offence.

Refusing to supply or otherwise discriminating against a person because of that person'slow pricing policy
issmilarly prohibited. It is sufficient for aconviction, if the low pricing policy is one of the reasonsfor the
refusal. Section 61(10) provides four (4) defencesfor refusing to supply. A supplier may refuseto supply
a person where that person is making a practice of any of the following:

1. using products supplied as loss leaders;

2. usng products supplied not for the purpose of sdling them for a profit but to attract
customers to buy other products;

3. engaging in mideading advertisng in repect of the products supplied; and

4, not providing theleve of servicethat purchasers of the products might reasonably expect.
Under section 61(6) no personmay, by threat, promise or any like means attempt to induce asupplier, as
acondition of doing businesswith the supplier, to refuseto supply aproduct to aparticular person because
of the low pricing policy of that person.

Abuse of Dominance
The abuse of dominance provision was introduced into Canadian competition law in 1986 to replace the
crimind monopoly provison. The purpose of the provison is not to address the fact of structura
dominance in a market, but to provide relief where dominance has been used to abuse the interests of
consumers or producers.  While the old monopoly provison and the provisions prohibiting price
discrimination, predatory pricing, and resde price maintenance create crimina offences under the
Competition Act, the provisons dedling with abuse of dominant postion provide for civil review by the
Compstition Tribuna gpplying the civil slandard of proof.
Section 79(1) provides asfollows:

Where, on gpplication by the Commissioner, the Tribund finds that
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1 one or more persons substantidly or completely control, throughout Canada or any area
thereof, a class or species of business,

2. that person or those persons have engaged in or are engaging in a practice of
anti-comptitive acts, and

3. the practice has had, is having or is likdly to have the effect of preventing or lessening
competition subgtantiadly in a market,

the Tribunad may make an order prohibiting dl or any of those persons from engaging in that
practice.

Inorder to assessthe degree of control by the dlegedly dominant firm, thefirst Sep isto definethereevant
product and geographic dimensions of the market. "[S]ubstantia control” has been equated with market
power, meaning that the dlegedly dominant firm hasthe ability to maintain prices above competitive levels
for aconsiderable period. The primary indicators of market power are market share and barriersto entry.
High market share donewill giveriseto apresumption of dominance. InLaidlaw, the Tribund stated that
dominance would not be presumed where market share is below 50%.

Once dominanceisestablished the Tribuna must determinethat the dominant firm hasengagedinapractice
of anticompetitive acts which has had, is having or is likely to have the effect of preventing or lessening
competition subgtantialy. Section 78 of the Competition Act lists a number of anticompetitive practices
which the Competition Tribuna may find to condtitute abuse. Some of the typesof behaviour referred to
insection 78 relaeto pricing. Inany case, thelistisnot exhaustiveand, in severa cases, actsoutsdethose
gpecified in section 78 have been found to be abusive. Price manipulation may be used by adominant firm
inawide variety of waysto discipline, deter or eliminate competitors. 1nthe abuse cases so far, however,
pricing issues have played ardaively andl role.

One of the anticompetitive acts adleged in NutraSweet was predatory pricing. Although, ultimately, the
Tribund did not find evidence of predation it made severa comments which will undoubtedly inform the
manner in which predation will be dedt with in future cases. Firg, the Tribuna accepted that predation
could be an anticompetitive act under section 79. Second, the Tribund stated that pricing below margind
cost should be deemed predatory. Third, the Tribunal indicated that predation is not a rational Strategy
unless there is some prospect of recoupment and accepted that afirm may sgna an intention to predate
in one market by predatory activity in another.

Findly, the Tribund must find a subgtantid lessening of competition. Thistest hasbeen held to require that
the anticompetitive acts of the dominant firm preserve or add to the dominant firm's market power. In
particular, the Tribuna will ask whether the action creates or strengthens barriersto entry aswell assessing
the magnitude of this effect. The Tribuna must aso give consderation to the possibility thet the practice
was aresult of “superior competitive performance.”



Part 111 Enforcement of Competition Act Provisions by the Bureau
Introduction

This part of the report provides (i) a brief overview of the process by which the Bureau deals with
complaints, followed by (ii) adatistica profile of the Bureau’ s enforcement experience for al complaints
dedlt with by the Bureau over thefive (5) year period beginning April 1, 1994 and ending March 31, 1999
(the “Review Period”) which concerned price discrimination, predatory pricing or price maintenance and
(iii) adiscussion of the criteria used by the Bureau to select cases for enforcement action.

Complaints Process

Bureaucommerce officersare respong blefor making apreliminary assessment of each complaint received.
I n caseswhere the responsi ble commerce officer determinesthat the complaint does not disclose any basis
for proceeding under the Act, the officer may terminatetheinvestigation. If, after apreliminary assessment,
it gppears to the officer and his or her supervisor that there is a basis for a more thorough review, a
complant is designated as a “project” and further work is done, including applying the case selection
criteria developed by the Bureau, gathering more complete information and identifying and assessing the
strength of evidence.

Inlight of the results of the application of the case sdlection criteriaand this more comprehengve anays's,
adecison is made as to whether the case has sufficient merit to justify going forward to the next stage, the
commencement of an inquiry by the Commissioner. Once an inquiry has been commenced the
Commissioner can use hisforma investigative powers, including seeking an order directing aperson to be
examined under oath or awarrant authorizing the searching of premises and the seizing of documents,

Alternatively, & any stage, the investigation of acomplaint may be terminated or some kind of dternative
case resolution (“ACR’) reeched. An ACR may take various forms from a Smple information visit by
Bureau gaff to explain the Act to forma undertakings monitored by the Bureau and consent prohibition
orders.

Summary of Statistical Record of Enforcement Experience

During the Review Period, 931 complaints were received but very few rose to the level of the more
intengve review characterizing the project sage. The overwhelming mgority of complaints (88%) were
terminated by commerce officers and their supervisors. Of the complaints which did become projects, in
fewer than 1/3 was an inquiry initiated and forma enforcement proceedings were extremely rare. By
contrast, ACR’ swere successfully used in about 10% of complaints.

Price maintenance was the most frequently complained about anticompetitive pricing practice (461
complaints), though it wasfairly closdy followed by predatory pricing (382 complaints). Notwithstanding
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the pervasveness of price discrimination, the number of price discrimination complaints was a relatively
small proportion of the tota (88 complaints).

Price maintenance was the only anticompetitive pricing practicein relation to which the Bureau took formal
enforcement proceedings, though the number of occasions was very smdl (3). This rare resort to formal
enforcement in price maintenance cases during the Review Period represented a significant change in
enforcement policy from years before the Review Period. Forma enforcement activity was largely
replaced by ACR’s.

In contrast to price maintenance, the number of forma enforcement actions with respect to price
discrimination and predatory pricing has never been substantid. That there were none during the Review
Period iscongstent with earlier enforcement activity. The proportion of price discrimination and predatory
pricing complaints resolved through dternative case resolutions during the Review Period was dso very
gmdl.

Complaints are received from awide variety of industries. With the notable exception of gasoline (16.7%
of complaints), no Sngle industry appeared to be the source of a disproportionate number of complaints.
There were certain industriesin which there were serious enough concernsthat projects were commenced
in a ggnificant number of cases: gas, groceries, telecommunications and waste, together accounting for
amost 50% of total Bureau projectsrelating to pricing. It isaso notablethat the overwheming significance
of gasoline in complaints did not follow through into projects, where groceries, telecommunications and
waste were dl more frequently the subject of the more thorough investigations to which projects are
subject.

Case Sdection Criteria
Introduction

In an era of continually shrinking resources, it is essentia for any government organization to put in place
systems which will assst it to marshd itsresources most effectively to accomplishitsmandate. Inresponse
to its expanded responsibilities and constrained resources, the Bureau has adopted case sdection criteria
to ensure that competing priorities are evauated in asystematic way and that resources within each branch
are efficiently alocated.

The core of the case sdlection criteria conssts of four (4) categories of factors:

Economic Impact
Enforcement Policy
Strength of the Case
Management Considerations
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From the interviews conducted for this studly, it is clear that the case selection criteriaare used asaguide
to management decision making not a subgtitute. Often, it was suggested that if acasewas considered to
have sufficient merit, it could be proceeded with notwithstanding alow score. Consequently, while there
are several aspects of the case sdection criteriawhich may tend to produce low scores when applied to
pricing cases, it seems that this would not necessarily prevent a meritorious case from proceeding.

The enforcement policy expressed in the case selection criteriaattach no priority to price discrimination or
vertical price maintenance cases. Indeed price discrimination is not even referred to. As well, the
sgnificance given to the economic impact of the anticompetitive conduct under the criteriamay tend to lead
to lower scoresin such cases, since often the activity complained about may be restricted to local markets.
In the case of price maintenance, this negative effect may be sgnificantly offset because the likelihood and
avalability of ACR's provides a meaningful aternative to prosecution making enforcement action much
more cost effectiveand leading to higher scores under management congiderations. Also, meritoriousprice
maintenance cases are likely to receive high scores on the strength of case criterion because the
requirements for the offence are rdaively straightforward.

With respect to predation cases, severd features of the criteriaseem likely to reduce scoresin most cases.
Like price maintenance and price discrimination, predation cases are not a priority and tend to bein loca
markets in which the economic impact may be low. As poor candidates for ACR's, the only option for
resolving a predation case is likely to be a drawn out prosecution which will score poorly on the
management condderations criteria. With respect to strength of case, the criteria do not give points if
pricing is above average variable cost or for evidence of intent. Given the anaytica and evidentiary
chalenges associated with meeting the two part test, this restriction on the cost/price comparison and the
lack of recognition of intent evidence, means that predation cases are unlikely to score well under this
criteria
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Part IV Elements of a Competition Regime - Summary and Conclusions
Conclusions Regarding Specific Types of Anticompetitive Pricing Practices
Price Discrimination

Adequacy of Existing Provisions - The current crimina price discrimination provision, section 50(1)(a),
is not adequate to address anticompetitive price discrimination. Theeconomic andysisin Part | concludes
that whether thereisany possihility that price discrimination will have an anticompetitive effect will depend
on the facts of each case. The current provision does not require adiscriminating supplier to have market
power, a prerequisite to true discrimination, nor does it require any assessment of the effect of
discrimination on competition. More specificdly, it does not accurately reflect the legitimate bases upon
whichcustomers may betreated differently. The economic andysisin Part | suggeststhat only differences
in the cods of serving different customers rather than smply differencesin quantity and qudity, should be
adopted as the standard. The requirement that discriminationrelate to articles of like qudity and quantity
are partid and imperfect proxiesfor the different costs of serving customers.  To this extent the provison
isover-inclusve.

At the same time, by failing to indude discrimination in services and discriminaion in forms of transactions
other than sdes, the provison excludes important areas of economic activity in the contemporary
marketplace. In its present form, the crimind price discrimination provision is not an accurate tool for
addressing anticompetitive behaviour and imposes excess ve compliance and monitoring costson business.
Because price discrimination is a crimind offence, this chilling effect is exacerbated.

Dedling with price discrimination as aspecies of abuse of dominance under section 79 hasthe potentid to
address some of the defectsinthecrimind pricediscrimination provision. The abuse provisionincorporates
the market power test which economic theory identifies as a prerequisite to discrimination and requires
there to be an assessment of the effect of the discrimination on competition.

The abuse of dominance provision aso provides a process which would permit the Competition Tribuna
to achieve an accommodation of the prescriptions of economic theory and the interests of individud
businesses in being protected againgt being discriminated againgt by their suppliers. The weight of
economic theory suggests that the purpose of the Act should be the protection of competition in the
interests of efficiency and not individual competitors and the purpose clause of the Act aswedl as many
provisonsin the Act reflect thisemphas's. Neverthdess, thelegidative history of section 50(1)(a), aswell
asthe purpose clause of the Act, speak to the need to ensure, inthewords of section 1.1, that competition
be maintained in order to ensure “that smal and medium-sized enterprises have an equitable opportunity
to participate in the Canadian economy.” Under section 79, it would be up to the Tribuna to decide
whether relief was gppropriate given the effects on competition in genera including any prgudice
experienced by individual competitors in the context of particular cases.

Nevertheless, applying section 79 to price discrimination complaints faces severd chdlenges. The
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approach to market power in the abuse provison may have to be adapted for price discrimination cases.
Consderation will have to be given to the gppropriate market share threshold. Aswell, thought will have
to be given to how to assess competitive effectswhen the dominant firm operatesin adifferent market from
that in which the person who is affected carrieson business.  In practice, dedling with price discrimination
under section 79 would be much less certain and predictable than the crimina price discrimination, though
this problem is somewhat mitigated by the requirement for market power.

Adequacy of Price Discrimination Enforcement Guidelines - In their current form, the Price
Discrimination Enforcement Guidelines are useful, though the Guidelines cannot fully correct for the
defects in the crimina price discrimination provision to create a provison consstent with the economic
andyssin Part .

Some improvements are needed, however. Work needs to be done to revise the analysis of the
circumstances in which price concessions are available and when a sale will be considered to have taken
place. Aswadll, athough thereis no technica impediment to gpplying section 79 to price discriminetion,
inorder to ensure that price discrimination is routinely analyzed under the abuse provison, theGuidelines
would haveto be revamped to describe how thiswould be doneinlight of theissuesraised inthe preceding
section.

Adequacy of Enforcement Activity - Without assessing the relaive vaue of the Bureau’ s many other
activities, itisimpossible to draw any definitive conclusion regarding the Bureau' s enforcement record with
respect to price discrimination. One can say that the present crimind provisonissufficiently defective that,
in pursuing its generd mandate to protect competition, it is gppropriate for the Bureau to adopt a very
conservative enforcement approach in deding with the rdatively few complaints made regarding
discriminatory pricing. With respect to taking cases under the abuse provision, there are a variety of
questions which would arise with respect to how the Competition Tribund would ded with a price
discriminationcase. Itisnot obviousthat pursuing casesto resolvethese questionswould be aresponsible
use of the Bureau’ s constrained resources, except perhaps where price discrimination is one of a number
of dleged anticompstitive acts or the anticompetitive effect is substantid.

Predatory Pricing

Adequacy of Provisions - Because the case law does not provide a complete methodology for
determining when the prices an aleged predator are unreasonably low under section 50(1)(c), the section
is, potentidly, very broad. Any intention to eliminate acompetitor or theeimination of acompetitor infact,
combined with low prices, may be sufficient for liability. While efficiency concerns might argue in favour
of aregimewhich prevented below cost pricing which had the effect of eiminating more efficient, vigorous
or innovative competitors, the existing provison protects al competitors, regardiess of the overal effect
on competition or efficiency. To this extent, the provison is in conflict with the economic andysis of
predation.
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Dedling with predation under section 79 avoids these problems. As prescribed by economic andysisin
Part |, section 79 imposes market power asathreshold for obtaining relief. The abuse provision offersthe
lower civil burden of proof which may be important given the inherently contestable nature of claims
regarding predation.

Aswell, section 79 requires an assessment of the effect on competition. The Tribuna would be gble to
congder not only whether there was a prospect of recoupment through supra-competitive pricing, but aso
the effects of predatory behaviour on the dynamic of competition in the market in which the predation took
place. Such effects would include effect of the loss of particular competitors and their prospects for re-
entry. TheTribund could sort out the extent to which it was gppropriateto takeinto account non-efficiency
basaed congderations, such as the fairness of intentionally diminating a competitor through low prices.

Nevertheless, section 79 does not provide a specific methodology for dealing with predation and the
exising approach of the Tribund to the critical concept of market power would have to be developed and
adapted for use in predation cases. In particular, as suggested in the Predatory Pricing Enforcement
Guidelines, there may be cases of predation where the predator has a market share below the rough 50
percent guide referred to by the Tribund in its cases to date. Aswell, strategic behaviour on the part of
the dominant firm plays alarger role in predation cases.

One possible hurdle to obtaining relief from the Tribund is its expressed unwillingnessto directly interfere
withpricing decisonsby firms. It may be reluctant to order afirm to cease specific pricing behaviour such
by as setting aminimum price. Ordering afirm to smply stop predating would be virtudly unenforcegble.
Some appropriate remedia approach would have to be devel oped before section 79 could be relied on
as an effective way to ded with predation.

Adequacy of Predatory Pricing Enforcement Guidelines - The approach to enforcement taken in the
Bureau's Predatory Pricing Enforcement Guidelinesis generdly consstent with the factorsindicating
predation identified in Part |. Neverthdess, the Bureau may be setting astandard which istougher than is
appropriate in practice.

The two part test established in the Guidelines is a very high stsandard. The need to prove market power
aufficdent to permit recoupment to the criminal standard of proof, beyond a reasonable doubt, is very
onerous, given the ultimately contestable nature of claims about market power. Obtaining good evidence
of thedleged predator's costswill be extremely difficult in many circumstances, such aswherethe predator
isextendvely verticdly integrated. In other circumstances, it will be impossible to obtain cost evidence
without the exercise of forma search powers and the inability to demonstrate a credible prospect of
recoupment may well make it impossible to take this step.

While reliance on intent evidence may relieve some of these problems; such evidence will not be available
insome casesand in many otherswill beunreliable. Inany case, theGuidelines suggest thet intent will play
asmdl role in the Bureau' s assessmen.



The Predatory Pricing Enforcement Guidelines do not emphasize or provide guidance on the possible
gpplication of the newer theories suggesting awider array of Stuationsin which predation may be present.
They do not fully reflect this new learning regarding how drategic barriers to entry may be identified and
measured and how non-price benefits associated with a predatory strategy should be taken into account.
Also, as discussed more fully below, the Guidelines do not address the challenges of the new economy

spedificaly.

While section 79 could be used to ded with predation cases, as indicated above, there are a range of
questions which would need to be resolved with respect to its gpplication and these are not currently
addressed in the Guidelines.

Adequacy of Enforcement - Prosecutions under the crimind predatory pricing provison have beenrare
and there has never been a successful application to the Tribund in relation to predation. While it is
impossible to draw firm conclusions regarding this enforcement record without considering the merits of
competing priorities, there are some reasons to be concerned about it.

The Bureau' s gpproach in the Guidelines is in need of improvement if it is to be an accurate tool for
assessing dlegations of predation. As well, the Bureau's case selection criteria appear to disfavour
predation cases in two main ways. Firdt, the case sdection criteria give weight to a narrower range of
predatory behaviour than the Guidelines and the economic andysis in Part | would suggest may exis.
Second, because ACR's seem to be rarely successful in predation cases and, consequently, there is no
dternative to a contested case with the attendant commitments of time and expense, predation cases will
rank poorly under the management consderations factor. Findly, the lack of certainty regarding the law
on predation arguesin favour of the Bureau seeking to initiate predation cases more aggressively.

Price Maintenance

Adequacy of Existing Provisions - The present provison dedling with price maintenanceis not designed
to address only anticompetitive price maintenance based on the criteria suggested by economic andysis.
Consequently, initspresent form, it isnot an accurate tool for taking enforcement action and likely imposes
excessve compliance and monitoring costs on business. This chilling effect is exacerbated by the crimind
nature of the offence of price maintenance.

The application of the existing abuse of dominance provision to price maintenance cases would require
consderation of the market power of the person seeking to maintain prices and the effect on competition
as suggested by the economic andyssin Part I. As noted in relation to price discrimination, it would
require the Tribund to consder the need to balance the interests of economic efficiency againg theinterest
of businessesin being free from coercion by their suppliers on the facts of individua cases.

Relying on section 79 is not without challenges, however. Since section 79 is not specifically adapted to
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dedling with price maintenance cases, the development of some andytica framework taking into account
the efficiency based explanations discussed in Part | would be necessary. 1t isnot obviousthat the market
power requirement should bethe samein price maintenance cases asin the cases dedlt with by the Tribuna
so far. Theissueof question of how to ded with the anticompetitive effectsin downstream marketswould
also need to be addressed.

Adequacy of Enforcement - Forma enforcement actions used to be very common with respect to price
maintenance. The enforcement profile in Part 111 shows that this has changed dramaticaly. Forma
enforcement actions during the Review Period wererare. During the sametime period, theuseof ACR's
as a subgtitute was remarkably successful.

Given the redtricted focus of this study, an overal assessment of the Bureau' s enforcement record cannot
be made. There would gppear to be no compelling need to engage in more forma enforcement actions
under theexigting crimina provison asan dternativeto ACR’ ssincethecrimind provisonisvery clear and
the subject of substantiad case law. Consequently, the Bureau' s emphasis on ACR’s would seem to be

appropriate.

Inevitably, dedling with price maintenance under section 79, imposing a market power requirement and
permitting efficiency defences, would make it much more difficult to dedl with price maintenance using the
ACR approach. The requirement to gather sufficient information to make an accurate assessment, done
will greatly extend the period of time before ACR discussons can beginin many cases. Also, againin many
cases, the exigence of market power and efficiencies will be contestable conclusons in contrast to the
relaive certainty associated with proving that the very specific requirements in the current section 61 are
met. From the perspective of compliance, resort to section 79 would be far less predictable.

In any case, the economic analysisin Part | suggests that addressing price maintenance under section 79
should yield more accurate enforcement activity than the per se approach in section 61. Consequently a
cautious approach to the enforcement of section 61 is gppropriate, focusing on price maintenance where
thereis a clear anticompetitive effect. The Bureau's case sdlection criteriareflect this focus.

Generd Comments
Challenges of the New Economy
Inthe new economy, competition will continueto increasein intengity and the pace of technologica change
will continue to accelerate. In industries most affected by these trends, the chalenge of accurately
identifying and taking enforcement action againgt anticompetitive pricing behaviour will be daunting. The
Bureau needs to ensure that its enforcement of theCompetition Act reflects an appreciation of how these
industries operate.
The compstition policy andyss currently conducted by the Bureau recognizes dynamic efficiency
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congderations which will become increasingly important in assessing competitive effects in the context of
the new economy. The structure of section 79 permits dynamic efficiency considerationsto be taken into
account. As wdll, the framework developed for interpreting the predatory pricing provison in the
Predatory Pricing Enforcement Guidelines, takes into account dynamic efficiency. With respect to
neither provison, however, hasthe Bureau spelled out how it will address dynamic efficiency inthe specific
context of the indudtries of the new economy. More importantly, the current per se crimind provisons
dedling with price discrimination and price maintenance, on their face, provide little scope for a dynamic
efficiency andysis. Accordingly, one may be concerned that these provisions are not well adapted to be
respongve to the changes currently transforming the Canadian economy.

Marshaling Industry Specific Expertise

Through experience particular Bureau officershave gained anin depth understanding of particular industries
but more effective marshdling of industry specific expertise a the Competition Bureau iscritica to ensuring
that officers are equipped to make accurate judgements on the high volume of complaints which were
disposed of based on their andyss done. The need for industry specific expertise is most pressing in
relationto predation cases where the assessment of market dynamicsismaost complex. Enhanced industry
specific expertise may aso permit complaintsto be processed in amore timely and cost effective manner.

The Limitations of Guiddlines

Through its Price Discrimination Enforcement Guidelines and Predatory Pricing Enforcement
Guidelines the Bureau has attempted to provide, for enforcement purposes, a coherent rationae for
enforcing the crimind provisions dedling with price discrimination and predatory pricing. Despite some of
the criticiams made above, for the most part, this has been a very effective gpproach to enforcement.
Guiddines are sgnificantly more cogt effective than litigation for the purposes of darifying interpretive
uncertainty. They canded withissuescomprehensvely and withinan andyticd framework, whiledecisons
inindividua cases contribute only incrementally to the understanding of thelaw and theanalysismay betied
to the facts of each case. Guiddinesincreasethelikdihood of consistent and accurate decison making by
commerce officers making the difficult assessments of cases at the critica preliminary assessment stage.
By disclosing aclear gpproach to enforcement, guidelines may facilitate ACR’s and, more generdly, will
ease the compliance burden for business.

Nevertheless guiddines have limits. Guidelines have no binding effect on the Bureau and provide no
defence to private enforcement. They are not cgpable of correcting basic defectsinthelaw. Tothe extent
that the enforcement policy disclosed in guiddines is a variance with the provisons themsdves, the
guiddines are less reliable. Aswadll, there is arisk that a gap will be created between the expectations
about enforcement based on the provisons of the Act and enforcement activity based on the guidelines.
We have found that there are severd waysin which the Price Discrimination Enforcement Guidelines
and Predatory Pricing Enforcement Guidelinesadopt interpretations which stretch the provisons of the
Act. When one examines the case sdlection criteria, one finds additiona criteria not specified in the Act.
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In order for guiddines and other voluntary compliance drategies to be successful, they must be
accompanied by forma enforcement activity to show that enforcement isacrediblethreat and to clarify the
law. By showing the defectsin the law, forma enforcement encourages law reform.

Formal enforcement may beuseful inrdation to pricing practices. Therearesignificant differences between
what economic theory would prescribe and the crimind provisions dedling with anticompetitive pricing.
In part, this is because the pricing provisions were designed to protect certain categories of competitors
from activities of other competitors percelved to be unfair, rather than the promotion of overal economic
efficiency. These conflicts between the protection of competitors and the promotion of efficiency should
be resolved in the courts, before the Tribuna or though legidative reform.

Admittedly, thelitigation dternaiveisnot avery efficient way of protecting competition, exposing problems
withthelaw or clarifying its operation and would impose enormous resource demands on the Bureau. One
possible solution may be to permit private access to the Tribunal.

Improved Communications Strategy

The Bureau needs to find a more effective communications strategy to make the Act and the role and
practice of the Bureau better understood by the business community and the public. Whilethework of the
Bureau has become significantly more trangparent in the past few years, interviews conducted for thisstudy
reved ed that substantial work remainsto be done. Promoting better understanding of itsinterpretation and
andysis would encourage compliance, enhance thelegitimacy of the Bureau’ sactivitiesand provideabas's
for informed public discussion of the extent to which Canada scompetition law dealing with anticompetitive
pricing is adequate.



Anticompetitive Pricing Practices and the Competition Act
Theory, Law and Practice

Introduction
Background

Anticompetitive pricing practices are frequently the subject of complaints to the Competition Bureau.* In
the five years beginning April 1, 1994, the Bureau received 931 complaints about adleged unfair pricing
practices, such aspredatory pricing, pricediscrimination and pricemaintenance. Complaintsaremost often
heard from participants in the retail gasoline sector but are common in other sectors of the economy as
well.?

Anticompetitive pricing practices are dedlt with under various provisons of theCompetition Act, notably
the crimind prohibitionsagaing predatory pricing, pricediscrimination and price maintenance. Aswell, the
abuse of dominance provison alows the Bureau to apply to the Competition Tribunal for an order
prohibiting a dominant firm or firms from engaging in pricing practices which conditute an abuse of their
market power. Every time acomplaint is made, it isreviewed by the Competition Bureau and may bethe
subject of aformd inquiry ultimately leading to enforcement action in some cases, including referra to the
Attorney-Generd for crimina prosecution or an application to the Competition Tribuna. Despite the
subgtantia volume of complaints about pricing practices, however, rdatively few have been the subject of
forma inquiries, even fewer are the subject of litigation and only afraction of those have been successful.

Some industry organizations and others have expressed concerns regarding the effectiveness of the
Competition Act provisons deding with pricing practices and the Bureau's enforcement of them. Mogt
recently, these concerns were raised in the context of Bill C-235, a private member’ s bill which proposed
to amend the Competition Act with the objective of better addressing certain forms of anticompetitive
pricing activities. The Bill targeted integrated suppliers charging higher pricesto independent retailers than
the prices at which they sold the same product at retail. Though the Bill has not been passed by
Parliament,® the discussion surrounding it vividly illustrated the level and nature of concerns in various
sectors of the Canadian economy relating to pricing activities. As a consequence of its consideration of
the Bill, the Standing Committee on Indusiry resolved to review the pricing provisons of the Competition
Act and their enforcement.

In anticipation of the Industry Committee' s review, in June 1999, the Commissioner engaged the authors
of this report to conduct an independent study of the provisions of the Competition Act deding with
anticompetitive pricing and their enforcement by the Bureau. The full text of the authors mandate is sat
out in Appendix 1. This report sets out the results of our study.



Scope of Review

Part | of this sudy is an examination of the economic nature of the main types of anti-competitive pricing
practices regulated under the Competition Act, price discrimination, predatory pricing and price
maintenance, consdering the theoretical and empiricd literature on these practices. The purpose of Part
| is to identify the basic dements of an gppropriate competition policy framework to address
anticompetitive pricing practices, including boththe criterianeeded to identify the anti-competitive aspects
of pricing practices and the el ements of alegd regime cgpable of providing rdief from such practicesinan
effective manner. 1ndoing so, the chalengesto competition policy posed by the dynamic changescurrently
taking place in the Canadian economy are consdered.

Inlight of the eements of acompetition policy framework identified in Part |, Part 11 of the report examines
the provisons of the Competition Act deding with anticompetitive pricing practices (the ‘Pricing
Provisions”), including their interpretation by the courtsand by commentators. For comparative purposes,
the manner in which anticompetitive pricing practices are addressed in the United States and in the
European Union are described. Part 11 also looks at the enforcement guidelines issued by the Bureau in
1992 in relation to predatory pricing and price discrimination in light of the identified dements of a
competition policy framework.

Part 111 examines the enforcement history of the Bureau in relation to the Pricing Provisons focussing on
the padt five (5) years. A sampling of the Bureau case files were studied and extensive interviews were
conducted with Bureau staff to develop a profile of the Bureau’s experience with pricing complaints.
Interviews were aso conducted with selected stakeholders who had expressed concerns regarding the
gpplication of the pricing provisons. On the bads of this data, the report discusses the Bureau's
enforcement activities, including the gpplication of the case weighting criteria used by the Bureau to
determine whether and in what manner to proceed with a case. The purpose of Part |11 isto assess the
consgstency of the Bureau's enforcement in practice with both the Pricing Provisons and the elements of
an gppropriate competition policy framework.

Inthefina part of thereport, Part 1V, we draw some conclusionsregarding the Pricing Provisonsand their
enforcement and make some suggestions for improvements.



PART | Developing a Competition Policy Framework for Anticompetitive Pricing
Introduction
Section 1.1 of the Competition Act* describes the purposes of Canadian competition law as follows:

to maintain and encourage competition in Canadain order to promote the efficiency and
adaptability of the Canadian economy, to expand opportunitiesfor Canadian participation
in world markets, to ensure that smal and medium-szed enterprises have an equitable
opportunity to participate in the Canadian economy, and to provide consumers with
competitive prices and product choices.

Section 1.1 has been interpreted by the Bureau as endorsing the principle that competition law is geared
to the maintenance and promotion of competition as a process, and not to the protection of competitors.®
Such an interpretation recognizes that a norma characteristic of competition is that some market
participants may not thrive or even survive while others prosper because of their superior competitive
performance. This dynamic effect of competition is essentid to ensure tha the efficiency benefits of
competition are redized. Reductions in the number of competitors should be permitted in the interests of
efficency where the survivor isamore efficient competitor, the reduction isnot caused by anticompetitive
conduct and the marketplace after the reduction in competition remains sufficiently competitive, taking into
account potential aswell as actual competition. Of course, protecting the competitive process will mean
protecting competitors in some Stuations where they are threatened by anticompetitive conduct or their
diminationwould result in insufficient remaining competition.  Distinguishing anticompetitive conduct from
acceptable marketplace behaviour and determining what level of competition is sufficient are extremdy
difficullt.

Because the purpose clause of the Competition Act states that competition is to be sought as away to
ensure opportunities for some particular subsets of enterprises, some competitors may legitimately expect
broader protection through this law than a sngle minded commitment to the competitive process based
soldy on efficiency consderationswould dictate. 1n other words, the purpose clause may be interpreted
as expressing an intention to proscribe anticompetitive behaviour, even where the outcomeistheremova
of alessefficient competitor and sufficient competition remainsin the market place. Inthisway, protecting
far and equitable opportunitiesfor smal and medium sized enterprises could lead to difficult tradeoffswith
the promotion of efficiency.®

In relation to anticomptitive pricing, the chalenge of respecting these sometimes competing interests is
made moredifficult by theevolving undersanding of the economic effectsand likely incidence of potentialy
anticompetitive pricing practices. New ing ghtsderived from economic theory combined with new empirical
evidence regarding actud pricing practices in the marketplace mean that legidators and enforcement
agenciesmust congtantly struggle to ensure that competition law rulesded effectively with pricing practices
which are destructive of competition. At the same time, they must ensure that rules and enforcement
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practices do not discourage aggressive competition through ever more efficient market place srategies.
Price cutting which is predatory, for example, must be distinguished from pro-compstitive price cutting
which is beneficid to consumers

The chdlenge of designing effective competition law rules is further complicated by changes in the
marketplace. Canadian businesses function in an ever more competitive environment creeted by the
increasing globdization of business activity, itsdlf greetly facilitated by the liberdization of nationa and
internationd rules on trade and investment. Just as competition continues to increase, the way in which
bus nesses operate isevolving a an increasing rate. Some sectors are experiencing radical changesin the
way businessis done and dl sectors are being transformed by technology, though some more than others.
In terms of competition law, the challengeisto ensure that the law continues to fulfil its objectives as the
markets to which it gpplies develop.

For al these reasons, the design of effective rules to ded with anticompetitive pricing is daunting.”
Conceptudly, thistask requires (1) that one develop correct criteriafor identifying anticompetitive activity
and (2) that these criteria can be gpplied to provide remediesin atimely and cost effective way. Most of
the remainder of Part | dealswith thefirst aspect, identifying anticompetitive pricing practices. Firs, it sets
out the economic characterigtics of the three main types of pricing practices dedt with in this study (price
discrimination, predatory pricing and price maintenance), the circumstances in which they are
anticompetitive and the existing empirical evidence regarding each type of behaviour. Second, welook a
some of the chalengesto competition policy andysis posed by the new information economy. Findly, with
this background, we turn our attention to the second aspect of the challenge of designing appropriaterules.
suggesting the elements of a regime to address the anticompetitive aspects of pricing behaviour and
edtablishing criteriawhich may be used effectively in practice. Parts |l evauatesthe current provisions of
the Competition Act and their interpretation by the Bureau based on the analytical framework developed
inthispart. Part 11 discusses the Bureau' s enforcement experience in light of this framework.

Economic Andysis
Introduction

Most economic andysis of competition policy is concerned with how to protect the competitive process
by ensuring that markets function efficiently.  The chalenge is to design a regime which provides relief
where pricing behaviour is actudly destructive of efficiency enhancing competition. A pricing practice
should be considered anticompetitive, for example, whereit createsarisk that future pricesand other terms
of sale will be less favourable to consumers than they would be otherwise. Pricing practices which are
smply part of a competitive process of reducing prices must not be affected.®

Even though competition policy is broadly seen as attempting to maintain and promote the process of

competition per se, arguments developed in support of a particular policy may be motivated not by
efficiency concerns but by a desire to protect groups consdered meritorious, socidly vauable or
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paticularly vulnerable. As noted above, there are echoes of such considerations in the statement of
purposes of the Competition Act. Thissgnificantly complicatesany attempt to evauate theimpact of the
Act and its adminigtration.

We will not ded explicitly with these consderations in the following andyss of the explanations of
anticompetitive pricing provided by economic theory because they are largely extraneous to economic
andyss, but wewill return to them in our assessment of the provisons of theCompetition Act dedingwith
anticomptitive pricing in Part 11, since such consderations are explicitly mentioned as part of the purpose
of the Act.

Price Discrimination

Pricediscrimination meanscharging different pricesto different customers, whether other businessesor fina
consumers, for the same product where the differencesin price do not reflect differencesin the cost to the
supplier of sarving the customers® Three conditions are necessary for afirm to discriminate.'°

1 The firm must have aufficient market power to set price (otherwise customers charged
higher prices would choose to purchase from a competing supplier).

2. The firm must be able to identify different classes of cusomers with different levels of
sensitivity to the price of the product, or, more precisdy, different price eadticities of
demand. These differences may arise because of different needs, incomelevelsor uses of

the product.

3. Thereis limited opportunity for customers to resell to each other. It must not be
possible for customers paying alow price to sdl to those for whomthe product is priced
more expendvely.

Three different forms of discrimination are discernable ™t

1 First degree discrimination, aso known as perfect discrimination, in which each unit is
sold for the highest possble price eech buyer will pay. Perfect discriminaion is
unattainable in practice, Snceitisimpossblefor the sdler to identify and exploit very smdll
diginctions in preferences between customers.

2. Second degree discrimination, in which demand is partitioned into a number of blocks
based on the quantity customers prefer to purchase with different prices being charged for
each block (i.e. quantity discounts).

3. Third degree discrimination, where, based on differing price eadticities of demand,
buyers are partitioned into different groupswith aprice set separately for each group. For
example, automobile manufacturers may levy different product markups across product
lines, pogting the highest markup on luxury vehicles

Empirica evidence confirming the existence of each form of discrimination can be found rdatively eeslly.
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Discriminationgpproaching first degree pricediscrimination by American collegeswasfound by Tiffany and
Ankrom.*? Wilson provides severd examples of second degree price discrimination, including eectrica
tariffs varying with hours billed.® Third degree discriminationwas analysed by Rosenbaum and Ye'* ina
study showing how economic journd publishers use discriminatory pricing with different subscription rates
for indtitutiona versusindividua subscribers.

Indeed, pricediscrimination iscommonplace.™ A mgor bank isengagingindiscriminatory behaviour when
it offers no fee banking servicesto studentsin order to gain their future loyalty. Mg or software companies
like Microsoft might be considered to be discriminating if they tacitly consented to software piracy in the
residentid market but actively prosecuted piracy by commercid customers. Sive and Bernhart'® suggest
that thedrive of asoftware company to haveitsproduct becometheindustry standard makes acquiescence
to piracy by individua consumers (some of whom are aso decision-makers in mgor corporations) a
marketing strategy based on discriminatory pricing.

Thereareavariety of non-pricetechniquesthat can be used to effect price discrimination indirectly through
non-price requirements. A classc exampleisthe case of tied sdes. At one time, IBM had a monopoly
on certain types of tabulating equipment. Different customers vaued IBM’ s equipment quite differently
based on the amount that they used the equipment. However, ingtead of using price discrimination to get
the maximum price that each customer was willing to pay, IBM forced customersto buy tabulating cards
from the company, and by charging a price for tabulating cards in excess of their cost, IBM was able to
discriminate among its customers according to the intengity of their use of the equipment. Block booking
and commodity bundling are other examples of non-price requirements imposed by sdllers that succeed
in enforcing effective price discrimination.

Price discrimination is not inherently anticompetitive. Indeed, it isvery difficult to determine smpleindicia
of anticompetitive price discrimination. Much depends on the circumstances of each case.  Often
discriminationmay be preferable to asituation in which discrimination isnot practised. Asnoted, in order
for discrimination to be possible in economic theory, the discriminating firm must have sufficient market
power to set prices and force different persons or groupsto pay a higher price than the competitive price.
Thus discrimination implies the ability to set prices at a supracompstitive level. The appropriate
benchmark for assessing price discrimination is not the competitive price, but the price which the
discriminator would chargeif it could not discriminate.

If price discrimination smply resultsin expanding amarket, anincreaseinwefarewill result. 1f weassume
that some groups of consumerswould not ordinarily purchase any product at the price anondiscriminating
sdler would charge if it was redtricted to a Single-pricing strategy, these groups would be better off if the
sler was willing and able to sdll them product at a lower price. Price discrimination of this kind can
increasetota output and welfare.l” Thelow price buyers are better off and those buying a the pricewhich
would otherwise be charged are no worse off.

Discrimination may dlow a price discriminating firm to extract a much larger portion of the consumer
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aurplus than what would be the case if discrimination were not permitted. To the extent that the
discriminator chargesmorethanit would if discrimination were prohibited, discrimination will imposealoss
on the consumers paying the higher price. Thislossistransferred to the price discriminator, however. It
isnot a dead loss to society. How one views the didtributive effect will be affected by various factors,
induding whether the discriminator dso discriminates by selling below the price it would chargein asingle
price world and whether there are efficiencies associated with the discrimination.  For example, through
discriminating, the discriminator may be able to expand production to amore efficient level. In short, the
consequences of the discrimination are difficult to characterize in the abstract. 1

Charging different pricesto different customers may be judtified in certain circumstances, in which case it

is not truly price discrimination. A transaction or information cost difference associated with selling to
different customers, will justify charging them different prices. So, for example, charging more to a
customer buying low volumes, or less to ahigh volume buyer may not be discriminatory wherethe volume
discount is judtified by cost differences. Differencesbetween the pricesasupplier chargesto affiliated and

non-affiliated digtributors may be judtifiable on acost basis, if the transactions codts of deding with non-

dfiliated digributorsare higher. Inasmilar way, if different pricesare charged at different times, asaresult

of changesin input costs or demand shifts, or price differentids are trangtory, perhaps because they are
responding to price changes by a competitor or other market exigencies, the differences are not

discriminatory.*®

Discrimination may be anticompetitive if it isengaged in as part of apalicy of predatory pricing, wherethe
object isto eiminate or disciplineacompetitor or deter market entry. This particular form of discriminatory
pricing is discussed in the next section.

In some circumstances, price discrimination may be induced by buyers. Thereare at least two variants of
suchdiscrimination. A customer may demand that asupplier charge higher pricesto another customer with
whom it competes, perhaps because it is unhappy about the low pricing policy of the second customer.
Alterndtively, a large customer with market power may be able to extract specia non-cost judtified
discounts from a supplier, putting competitors of the customer at a competitive disadvantage. Concerns
about this second form of buyer induced discrimination was the main reason for the introduction of the
Canadian price discrimination provisonsin 1935.

The likely incidence and effect of discrimination of the second sSituation type has been questioned by some
commentators.’ Dunlop, M cQueen and Trebil cock have expressed skepti cism regarding the advantages
to alarge customer of extracting large, non-cost judtified discounts from suppliers. They argue first thet,
where the supplier market is competitive and supplier profit margins are low, large non-cost justified
discountsto alarge customer may threaten the existence of weaker suppliers. If suppliersleavethe market,
the resulting concentration at the supplier leve isnot in the large cusomer’ sinterest. Their second point
isthat, if suppliers grant large discounts to one large customer, it may signd the benefits of bargaining and
encourage other customers to seek such benefits. It may even draw new large customers from other
markets. Such consequences would sgnificantly reduce the benefit to the large buyer of seeking the
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discount in the first place.:

Interms of competitive effect, if new playersenter the large customer’ s market and successfully obtain the
same discounts, the result may be a genera lowering of costs to and greater competition amongdt firmsin
the large customer’ s market. Asaconsequence, consumers may benefit from lower prices and increased
sdes.

Where price concess onsare sought by alarge customer, there may be anticompetitive effectsin the market
in which the customer sdlls. Vigorous price competition in that market by the other customers of the
discriminating supplier will be constrained because they will be a acompetitive disadvantage rdativeto the
large customer. The nature of the competitive impact will depend upon whether adequate competition
remainsin the market.

Based on theforegoing discussion, economic analysisdoes not disclose discretefactorswhich are sufficient
to determine when price discrimination is anticompetitive. In order for price discrimination to occur the
discriminator must have market power,> meaning, in part, the absence of opportunities for customers to
change suppliers. Aswell, customers must not be able to engage in arbitrage by resdling to each other.
Pricedifferencesjudtified by differencesin transaction or information costs of supplying different customers
are not discriminatory. Nor are price differences which are a temporary expedient or a defensive
competitive response.

Any compstition law provison designed to address anticompetitive price discrimination should be
restricted to pricediscrimination thusdefined. Some competitive effectstest will aso be necessary because
the existence and nature of any anticompetitive effect will depend upon the particular circumstances in
which discrimination occursin each case. Assessment of the competitive effects of discrimination will be
difficult, imposing a need for significant data and difficult microeconomic forecasts of demand and other
variables,

Predatory Pricing

Predatory pricing occurs where a firm temporarily charges particularly low prices in an attempt to deter
market entry by new competitors, to drive out existing competitors, or to discipline competitors® By
setting very low pricesin the face of anew competitor, an incumbent firm can prevent market entry. Either
the threat of alow pricing policy or the reputation of the firm for predatory behaviour can be sufficient
disncentivesto deter new market entrants. When predatory pricing isundertaken to discipline competitors,
the behaviour is intended to demondtrate the ability of the dominant firm to inflict losses on unruly
competitors, who may themselves be engaged in price cutting or other practicesthat the dominant firm may
be concerned about. In all these cases, the predator incurstemporary lossesduring itslow pricing policy
withtheintention of raising pricesin thefutureto recoup losses and gain further profits. Determining when
predatory pricing has occurred is complex and difficult. The main problem isthat low pricing is commonly
complained about by firms struggling to compete but it is hard to distinguish predation from aggressve
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comptition.

Prior to the 1980's, predation was regarded by economists as likely to berare. Thisview was based on
the assumption that to become an economicaly rationd strategy for a firm there must be a reasonable
prospect of recouping losses after a successful low pricing campaign and that prospects for recoupment
arelow in the absence of high barriersto entry. If high prices were charged by asupposed predator after
successfully eiminating or deterring competitors from entering a market with low barriersto entry, others
would enter to take advantage of the high prices and the price would not be sustainable. Likely new
entrants might include the market participant who had exited or someone elsewho had acquired their plant
and equipment.

McFetridge canvasses a variety of other theoretical arguments which have been made suggesting that
predation is unlikely. Significantly, predetion is a very expensve Srategy. Not only must the predator
finance losses on the sdles that it would otherwise have made, it must dso service the increased demand
generated by its below cost pricing, which, in turn, increases the losses it incurs. If the victim knows that
predationis costly for the predator and that the predator will be able to make supra-competitive profits if
it leavesthe market, the victim has an incentiveto either say inthe market until the predator inevitably gives
up or try to negotiate with the predator to buy it out. Indeed, the prospect of such abuy out should attract
capital market participantsto invest in the victim, alowing it to hold out until such abuy out offer is made.
Customers and suppliers of the predator and the victim have an incentive to prevent the successful
development of the predator's monopoly and may assist the victim to survive?* Where capital markets
operate in such an efficient manner, likely it would be cheaper for the prospective predator to buy out the
victim up front than to engage in predation and then buy out the victim. %

More recently, some sophisticated theoreticd claims have been made suggesting a wider array of
circumstancesin which predation may be a rationd strategy. These clams are based on models which
acknowledge that information and capita markets are not perfectly efficient. The predator and the victim
will not have complete information regarding each other and the victim may not have access to sufficient
capita to survive the period of predation.

The likelihood of successful predation is clamed to be enhanced under the so cdlled "long purse’ theory.
Under thistheory, predation ismore likely to be successful where the predator has better accessto capita
thanthevictim. Creditorsof the victimwill terminate funding or refuse to advance additiona funds needed
to finance the losses arising during the period of predation due to the weakening of the victim's financid
position caused by the predation. Since predation will aso hurt thefinancia performance of the predator,
at least during the period of predation, the predator must have sufficient financia resources to avoid
problems with itsown creditors?® Inorder for thereto be such differential accessto credit, capital markets
must beimperfect. Otherwise, as suggested above, the victim should be ableto obtain financing to survive
the predatory campaign.

Once "long purse’ predation has eiminated current market participants, an explanation must be provided
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astowhy recoupment ispossible?” The most common theoretica claimisthat predation isused to create
a reputation for toughness which deters future entry, alowing the predator to recoup its investment in
predation.® Predation isless costly because, in effect, initial acts of predation insulate the predator from
competition by creating a strategic barrier to entry in the market. Since the cost of predation is reduced
while the prospects for recoupment are enhanced, predation should be more likely. This explanation is
most compelling in circumstances where the predator is active in multiple markets. If predation in one
market createsareputationa barrier to entry in al marketsin which the predator participates, the predator
may be able to engage in supra-competitive pricing in dl markets after a successful predatory campaign
in one of them.

Rasmusser?® and others have suggested other theoretical scenarios for predation based on signaling and
sgnd janming. Incumbent dominant firms may successfully predate by sending signas about the
profitability of entering a market which creates a barrier to entry. Lowering price upon entry may be
interpreted by prospective entrants as asignd either that demand iswesak or that the predator's costs are
30 low that they can afford to reduce prices. In either case, the intended message may be that thereisno
prospect of profitable entry. Anidentica price response by an incumbent firm may be used to send fdse
ggnds. A firm may lower pricesto alevel below its costs even when demand isstrong in order to fasdly
sgna that demand iswesk or that its costs are lower than they actudly are. Such “sgnd jamming” may
be usad to keep firms from entering the market by making profitable entry appear more difficult or
impossible®

The plausibility of profitable predation on any of these theories depends upon certain assumptions being
fulfilled. Ingenerd, the managers of the predator must have incentives to engage in a predatory strategy
if the reputation for predationisto becredible. Thiswill mean that their compensationisnot linked to short
term share value and that they will be protected againgt losing their jobs during the unprofitable predation
period. Inarecent study of U.S. firms convicted of predation, Lott concludes that there is no evidence
of the management incentives or entrenchment necessary for the theoretical claims to be plausible3! He
found, instead, that firms accused of predation tied management compensation to short term profits.
Nevertheless, to the extent that pricing decisions are made outside the management group or are not
effectively monitored by management, thisconclusion doesnot negeatethe possibility of predatory strategies
being adopted.

The effect of pricing will depend upon its relationship to the costs of current and potential competitors of
the predator and its expected duration. In order to discipline a competitor, a predator may need only to
drop the price substantialy for ashort period. 1t may not need to drop prices bel ow the competitor’ scosts
to discipline the competitor for discounting or engaging in some other practice that the predator does not
like. Inorder for predation to successfully put a competitor out of business, however, pricesmay need to
be pushed down to a level below the competitor's cost and be maintained at that level for some time.
Smilaly, in order to deter entry, the potential entrant may need to believe that priceswill be below itscost.
If the price is above its average total cost, amarket participant may still make profits and there will be an
incentive to enter. Pricing below a participant's average variable cost will mean there is no incentive to
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enter and, inthe absence of barriersto exit, will cause existing participantsto exit. When the price charged
fdls between averagetota cost and average variable cogt, the effect will depend upon other circumstances
in the market.

Nevertheless, even though the effect of predatory pricing is afunction of the costs of competitors of the
predator, pricing can only be considered predatory whereit isbelow some measure of thepredator's cost.
Wherethe predator'scostsarelower than those of its current and potential competitors, even apricebelow
the competitor's average variable cost may be profitable, even profit maximizing, for the predator.®
Preventing the aleged predator from taking advantage of itslower cogt structurewould punish the efficient.
Consequently, tests for predation focus on the predator's costs.

The rule suggested by the prominent U.S. antitrust scholars Areeda and Turner is the most noteworthy
attempt to formulate a price/cost rule.  They assert that aprice at or above margina cost is not predatory
and that a price below marginad cost is predatory.®® Because of the difficulty in measuring marging cos,
Areeda and Turner suggest average variable cost as a proxy in most circumstances®  Others argue,
however, that prices between averagetota cost and average variable cost may be predatory. Joskow and
Klevorick® suggest that, where prices are in this “grey zone,” predation may occur where the aleged
predator is dominant and the barriers to entry are high enough that post-predation recoupment isfeasible.
Joskow and Klevorick aso suggest that cong deration should be given to the dynamic effectsof competition
on cogts including the effects of changing technology. In short, cost evidence done, typically, is not
conclusive when priceisin the grey zone.

There may dso be business judtifications for pricing in the grey zone which are not predatory. Under
norma competition, prices may fal below average total cost when firms are seeking to enter amarket or
expand, where demand is declining or growth is dower than expected or there is excess capacity in the
market.® Aswadl, it is quite naive to presume that an incumbent firm should st passively in the face of a
new aggressve entrant. More reasonably, one may expect the incumbent firm to increase output and
reduce prices as away to prevent its market share from being eroded.

Williamson suggests an output redtriction rule focussing on the behaviour of the dominant firm when new
firms enter the market as atest for predation.®” He suggeststhat if post-entry output levels are higher than
pre-entry levels, the dominant firm has acted in a predatory way. Thisisapractica rule in the sense that
it iseasy to determineif afirm hasexpanded output, but it is debatable whether the smplefact of reacting
to new entrants by putting the pressure on is a satisfactory test of predatory pricing given the business
rationales for doing so described above.

Some commentators® have suggested that evidence of intent is useful to distinguish true predation from
procompetitive price cutting. The difficulty with such an approach isthat it is often impossible to produce
relidble evidence of intent. On the one hand, thelanguage of the market placeisnot precise and aggressve
competition may be expressed in language which sounds predatory. On the other hand, sophisticated
business people may be ableto disguise intent effectively. 1t will often be the case that no intent evidence
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isavailable. Because of these concerns, other commentators have disputed the value of intent evidence.®

A find condderation relaing to the anticompetitive effect of predation isthet the magnitude of the effect will
depend on the degree to which a competitor who is eiminated contributed to competition in the market.
Wherethediminated competitor contributed to competition inasgnificant way, such asby being especidly
vigorous, efficient or innovative, itselimination by below cost pricing by apredator, would increasetheloss
to society associated with the predation.

Few would disagree that predation is anticompstitive in its effects, but its existence in practice is often
debated. Inarecent U.K. study, over a 10 year period, it wasfound that only six (6) cases of predation
wereinitiated and in just three (3) was anticompetitive conduct found.**  One must be somewhat careful
about inferring the absence of predatory activity from such studies, however. An absence of cases, may
reflect the dlocation of enforcement priority to other types of anticompetitive behaviour, evidentiary
chdlenges in assembling a predation case, problems in designing effective lega rulesto address predation
or some combination of these factors.*

Prosecutions and private litigation based on allegations of predation are more plentiful inthe United States.
Nevertheless, inareview of U.S. court casesin which companies have been successfully prosecuted, some
commentators have concluded that many firms had been wrongfully convicted even using a relaively
relaxed test for predation: any pricing below average tota cost.*> Other studies of individua cases,
however, have concluded that predation occurred.*®

To summarize, the basic indicators of predation may be identified as follows, though none is conclusive.

1 Market power defined by referenceto market sharesand barriersto entry. Intheabsence
of market power, the prospect of recouping the costs of a predatory campaign issmall.

2. A policy of sdling at prices below some measure of the predator’s cost.
(A) Wheresdesare a prices below average total cost and the predator has no pro-
competitive explanation, such as
M meeting competition or changes in demand conditions; or
(1)  excesssupply.
(B) Wheresdesare at prices below average variable costs.

3. Evidence of predatory intent.

Thissmplelisting raises but does not address, the chalenge of how each of these indicators may be used
inpractice. Whileit issmpleto ate that market power is needed to make predatory strategies credible,
the assessment of market power is inherently problematic. To begin with there are complex issues
associated with determining the relevant product and geographic market. As well, while categories of
barriers to entry may be readily identified, such as sunk costs and economies of scale, how precisdy they
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may be measured and how to evaluate them is the subject of debate. When are sunk costs high enough
to conditute a barrier to entry? Should sunk costs arisng from efficiencies of the dominant firm be
counted? Moredifficult still are assessmentsof barriersderived from dippery concepts such asreputation.

Evenan assessment of cogsisdifficult. In principle, the relevant costs should be the anticipated margina
costs of the predator throughout the period of predation. Given thedifficulty of determining margind costs
in practice, average variable codts are often used as a proxy. Even average variable cost, however, may
bedifficult toascertainin practice. InU.S. judicia decisions, the determination of costs has been described
as more difficult than the market power andysis*

Fndly, as noted previoudy, evidence of subjective intent to predate is both hard to come by and often
ambiguous. Though some have suggested it is the only way to distinguish predation from competition, its
reigbility is questionable and S0, as an independent basisfor imposing liability, it isoften deficient. In some
cases of true predation, it will not be obtainable. In cases where there is no prospect of recoupment,
intentiona predation will not have an adverse effect on consumers. Indeed, consumers will benefit from
low prices during the unsuccessful predatory campaign. The only risk isthat an effective competitor in the
market will be diminated.

Price Maintenance

Price maintenance occurs where a firm tries to set a minimum price a which another firm can sl its
product. It isone of the most pervasive restraints in the market place®® Resale price maintenance may
take place verticdly, such as between a wholesale supplier and a retailer which resdlls the supplier's
products. It may also bepart of ahorizontal arrangement between competitorswho agreetoimposeresde
price maintenance on resdllers of their products.

The economic rationde for prohibiting verticad resde price maintenance under competition law is thet it
lessens competition by restricting the ability of the retailer to compete on price. It leads to higher prices
for consumers and higher marginsfor retallers, and, in the process, protects inefficient retailers that would
not prosper in a truly competitive environment. Resource misallocation may aso result where retallers
direct excessve resources to non-price competition, such as attention from sales S&ff, deivery speed and
after-sales sarvice. Intheabsence of price maintenance, competition would be morelikdy to diminateless
effident retailers and lead to price and cost reductions in the long run.*®  Where price maintenance is
implemented by asupplier solely in responseto pressurefrom one of the supplier’ slarge customers seeking
to eliminate the low pricing policies of competitors of the customer, the only purpose may beto protect the
large customer from price competition.*” On the other hand, efficiency istypicaly served by freedom of
contract and many commentators have suggested that vertical resde price maintenance should be
permitted, at least in some circumstances.

Horizontaly, price maintenanceisanticompetitive whereit takestheform of an agreement among suppliers
tofix their prices. Where suppliersagree not to fix their own prices but to impose resal e price maintenance,
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the anticompetitiveeffectsared so easily identified. Competition among customersiseffectively precluded.
Aswadll, the practice reduces uncertainty in the market and facilitates colluson among suppliers. In the
absence of price maintenance, competing suppliers are uncertain whether low retall prices reflect the
decisons of competitors or retailers, and therefore have greater incentive to lower their own prices. Inan
environment of price maintenance, one would expect suppliers to reach joint profit maximizing levels
becausethey know that retail pricesreflect competing supplier pricesrather than lower pricesresulting from
retail competition.

Why do businesses engage in price maintenance?® There are at least three common types of economic
rationales suggested.

Fird, inrdationto purdy vertica price maintenance, severd efficiency explanationsarepossble. Suppliers
may want to encourage resdllers to compete on demand determinants other than price, such as service.
The retail market may not provide the optima level of servicethe supplier desires because of a“freerider”
problem. Discount shops may free ride on the efforts of full-service retailers that provide important pre-
and post-sales service on technicaly complex products such as computers or eectronics. Resale price
maintenance ensuresthat resellers have an incentive to of fer important consumer services becausethey are
precluded from competing on price.*

Suppliers incentive to engage in this practice would have to be based on a belief that the increase in
demand resulting from enhanced service would more than offset the reduction in the level of demand
associated with the higher maintained price. While service levels may be specified in a contract, resde
price maintenance may havelower transaction and monitoring costs and, consequently, be more efficient.>

Another efficiency explanation is that suppliers, such asthose in the designer clothing industry, may want
to maintain acertain image of their product, which can be damaged by the item being discounted or used
asalossleader. Again, the supplier must be able to conclude that the prestige associated with the higher
price means that preventing discounting is profit maximizing. Suppliers may aso introduce resde price
maintenance to encourage resellers to expand the number of outlets, to provide retalers with an incentive
to promote asupplier’ sproduct or to ensureretailerssufficient marginsto cover theretailers cost of quaity
certification for the supplier’s products.

A second type of rationde isthat a cartd among suppliers may be facilitated by an agreement to impose
resde prices. By fixing resde prices, monitoring the cartel agreement on wholesale prices would be
facilitated, especidly where wholesale prices themsalves could not be observed easily. Aswell, suppliers
may enter into a cartel for the sole purpose of fixing resale prices as discussed above. A third rationaeis
that resde price maintenance could be afeature of acartel at theresalelevel. Retailersthreatened by the
entry of discounters may band together to get suppliersto fix resale prices to prevent successful entry by
discounters. Marvel and McCafferty describe how the National Association of Druggists in the United
States, an ardent proponent of price maintenance, ingructed its membersto put one supplier, Pepsodent,
“under the counter” when the company discontinued price maintenance in Cdifornia  As a reault,
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Pepsodent virtudly disappeared in Cdiforniaand saw its sdles drop by 40 per cent nationdly. Pepsodent
responded by re-ingtituting price maintenance.>

Onthebasis of their recent study of price maintenancein the United States, Deneckere, Marvel and Peck
gotly state that, “...resde price maintenance has the curious status of being both per seillegd and widdy
practised.”®? Nevertheless, thereisadearth of empirical evidence on the competitive effects of resdeprice
maintenance which has been lamented by those who concern themsalves with its study.®® The existence
of price maintenance is not in doubt, but its welfare effects are in question. Thisislargely because of the
numerous reasons for which price maintenance is employed.

In their work described above, Marvel and McCefferty argue that price maintenance is anti-competitive
when it is used by manufacturers to gain or maintain monopoly power through control of the distribution
system.> Empirica studies, however, suggest that price maintenance associated with such cartelsisrare.
Thisis the conclusion reached by Ippalito in her analysis of price maintenance cases brought before the
American courts from 1976 to 1982.>° Although her review of the evidence found that no single theory
was cgpable of explaining price maintenance activities, her sudy suggests that purely vertica agreements
between suppliers and customers are most common and, consequently, there was scope for the efficiency
explandions provided by the service enhancement, brand image and other theories. Competition
authoritiesmust be capable of unpacking the varioususesof price maintenancein particular casestoidentify
and measure the anticompetitive effects, including their effects on efficiency.

While dl horizonta price maintenance arrangements may be anticompetitive, the determination is more
complex for purely vertica arrangements becauise a determination must be made as to what consumer
welfare would be in the absence of price maintenance. Nevertheess, it is possible to identify some of the
economic indicia of anticompetitive vertical price maintenance as follows:

1 The person implementing price mantenance (the “Supplier”) has market power, a
characterigtic of which islimited opportunities for customers to change suppliers,

2. The Supplier does not have an efficiency based judtification, such as a desire to increase
sarvice or prevent brand impairing practices, which would include loss leadering or
mideading advertisng; and

3. The Supplier was induced to implement price maintenance in relaion to one customer by

another customer who competes with the firg.

As the foregoing discusson indicates, the presence of factors 1 and 2 are necessary conditions for price
mai ntenance to have an anticomptitive effect, though the sgnificance of the effect will depend upon the
particular circumstances in each case, imposing a need for sgnificant data and difficult microeconomic
forecasts of demand and other variables.
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Resde price maintenance induced by alarge customer, referred to in factor 3, will have an anticompetitive
moative where no efficiency judtification described infactor 2 ispresent. Nevertheess, alarge customer will
only be able to coerce a supplier into implementing price maintenance if the customer has market power
itsdf. Also, resde price maintenance in response to pressure from a large customer will only have an
adverse impact on the customer whose prices the Supplier seeksto maintain if factor 1 is aso present.
Where asupplier does not have market power but, price maintenance is imposed on al suppliersin an
industry by acartd of suppliers or retailers, the result could be anticompetitive.

Challenges of the New Economy

The Canadian economy has become increasingly competitive as a consequence of globdization, due, in
part, to the ongoing process of trade liberdization. Aswell, in certain sectors the channels of digtribution
have substantialy changed. The emergence of “big box” retailing and internet distribution are both a
responseto and acause of increased compstitiveness. Even more fundamentaly, the economy iscurrently
undergoing a radica transformation; it is becoming more and more knowledge-based and increasingly
innovation-driven. These features of the new economy may require a rethinking of competition policy in
relation to anticompetitive pricing.

The old economy was driven by manufacturing and tangible commodities and was focussed on the
dlocation of existing materia resources. The new economy is knowledge-based and technol ogy-driven,
it is geared to innovation, to the creation of new use-values, products and services.

Competition in the new economy is distinguished from the old by the pace of technologicd change.
Formerly, many firms tended to take their milieu as given; technologies, inditutions, preferences as fixed.
They tried to optimize its results within this context by choosing the “right” technology and the “right”
product mix. In many sectors, the role of innovation was rdaively small.

Today competition in most sectors has grown due to globalization and accel erated technologica change,
forcing enterprisesto embody aphilosophy of continuousimprovement and innovation, to becomelearning
organizations in order to remain competitive. To do o, they require an organizationd flexibility thet they
did not previoudy possess® Increasingly, learning is the source of wedlth-creation and in order to
maximize learning opportunities, firms must engage in higher degrees of cooperation. The new economy
depends on new modes of collegidity, dliances and sharing of knowledge among firms.

Interms of competition policy, increased competition and technologica change mean that, morethan ever,
efficiency must be considered from adynamic point of view.>” Theimpact of behaviour on efficiency must
be assessed in light of the continuous change generated by intensified competition and innovation which
characterizes some sectors, such as information technology.*®

At the core of the new economy are certain principles which may have profound implications for
competition policy.
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1. The centrality of technological change to economic growth.

Although it is not a new bdlief that technologica change drives economic growth, the increasingly rapid
pace of technologica deve opmentsisreinforcing and entrenching the place of technology a the economic
centre of growth. This leads to recognition of the importance of innovation to economic growth, and,
correspondingly, the significance for public policy of ensuring the optima conditionsfor innovative activity.
Competition policy must now give more serious considerationto the role of innovation asthe lifeblood of
the economy.®°

Recognitionof theinterplay between innovation, economic growth, and competition policy beganto appear
inthe United Statesin themid 1990's®* Recently speeches made by heads of the antitrust divisions of both
the Department of Justice®? and the Federal Trade Commissiorf® confirm this approach. The importance
of innovation is aso being recognized in Canada® but, unfortunately, the Competition Act does not
consistently permit such considerations to be addressed.®*® The Competition Bureau has dedt with some
aspects of innovaion in its Strategic Alliances under the Competition Act®® and the Merger
Enforcement Guidelines. Intellectua property rights are the subject of the draft Intellectual Property
Enforcement Guidelines published for comment in June 1999. No overarching policy based on the
primacy of innovation has been developed.

2. Increasing returns and low or zero marginal cost.

Increasing returns are present when unit costs of production decrease as the firm produces additional
product.®” Increasing returns are characteristic of many sectors in the new economy,® particularly in
indugtries like information and communications technologies. Firms in such industries may need to incur
massive sunk costs in developing a new product, such as anew software program, but, after the first unit
is sold, the margind cost of supplying an additiona unit is equd to, or & least very closely gpproaches,
zero. Thisimpliesthat the chalengeliesnot in fulfilling demand, but rether, in creating demand for the new
product.®® One need only think of the phenomena marketing activities of Microsoft prior to the release
of Windows 98 to understand this point.

Increasing returns aso operate in industries characterized by economies of scae. “ Superstores’, sdlling
huge volume, benefit from substantid reductionsin unit coststhemore unitsthey sall. Superstoresareable
not only to spread their costs over more units but aso to obtain large discounts from their suppliers based
on the magnitude of their purchasing power. Asaconsequence, they are capable of turning aprofit while
sgnificantly undercutting the prices of smal independent retail competitors.

3. Monopoly rents are short-lived or non-existent.

In order to protect consumers and ensure that competition is maintained, one of the objectives of
competition policy isto control the activities of dominant firms which congtitute an abuse of their market
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power. Insome sectorsof the new economy, however, even amonopolist, such asafirm offering thelatest
innovation in software, is not likey to retain this pogtion for long and the corresponding need for
compstition law enforcement is reduced.

Incumbent firms are unseated rapidly as their products are displaced by different products which meet
atogether new needsin the marketplace. Because demand islimited intime, incumbent firmsareonly likely
to earn normal profits because demand subsides before sufficient time has passed to regp super-norma
earnings.”

4. The new importance of standards

In the new economy, gaining a large market share quickly as a way to establish the dominance of a
standard may be anincreasingly common businessstrategy. Standards are an example of network effects.
A network effect occurs when the vaue of a product increases with the number of users. Softwareisthe
classc example. The more people using a particular word processing software, the more valuable it
becomes. Where a product becomes an industry standard such network effects are substantia. Where
standards become a crucid feature of competition, efforts to establish the dominance of a standard,
including the use of low pricing, may be part and parcd of competition.

Thesefour (4) factors may necessitate are-thinking of competition policy. Inrelaion to pricing practices,
legitimate efficiency enhancing competition through low pricing practices is likely to become more
pervasive, paticularly in industries characterized by high rates of innovation, increasing returns and where
the prospect of establishing the industry standard may have subgtantia benefits. At the same time, again
in particular industries, technology isdriving down barriersto entry, both through innovationsin marketing
and digtribution, such as internet sales, and by creating low cost ways of participating in business.
Publishing is an example of asector where costs of setting up a business have been dramaticaly reduced,
at least in some niches, by technology. Improved access to informeation isreducing barriersto entry in all
markets. In reducing barriers to entry, technology is expanding the scope of geographic and product
marketsthemselves. When one combines declining barriersto entry with increasing threats to dominance
in some markets from new products and technologies, the likelihood that dominance can be exploited to
injure competition is subgtantialy reduced.

At the same time, a characteridtic of an innovation driven market is that the innovator will be dominant, at
least for atime and that there may be efficiencies associated with dominance. Richardson, for example, has
suggested that larger firms or even dominant firms may show superior innovative performance due to
advantages of economies of scae, aswell as vauable cumulative learning experience such firms may have
gained through prior innovative successes.” It is important that competition law enforcement take into
account these aspects of competition in the new economy. This means that competition authorities should
increasngly emphasize dynamic over datic efficiency gods in their enforcement andyss. Dynamic
efficiency recognizes, for example, that innovation is essentid to efficiency and that the establishment of a
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standard may be beneficia to consumers and, in any event, that any sandard will not be susainablein the
long term since standards themsalves are a significant site of competition. "

In the new economy, competition is becoming more, not less, intense.  Increasing numbers of smal and
medium Szed independent firms will go out of business, replaced by new firms, many of which will
themsdves fal. The chdlenge of accurately identifying and teking enforcement action againgt
anticompetitive pricing behaviour will become more daunting and the Competition Bureau will need to be
vigilant to ensure that its enforcement policies are both informed by and senstive to the exigencies of the
new economy.

Genera Congdderations Regarding a Competition Policy Framework for Anticompetitive Pricing

Cresting substantiverulesand proceduresto ensurethat effective remediesare provided for anticompetitive
pricing practicesis chdlenging. As discussed above, such practices raise difficult issuesin terms of how
to distinguish behaviour which is destructive of competition from that which isefficient and procompetitive.
Evenif you are ableto define appropriate criteriafor determining the behaviour againgt which action should
be taken, there remain substantia additiond problems rdating to how to take enforcement action againgt
it. Gathering evidence aswell as creating procedureswhich will give timely and appropriate relief in acost
effective way are very difficult.

In this section, we focus on the first set of chalenges: designing rules to identify anticompetitive pricing
practices. The other issues we will take up in the balance of the report.

The centrd debate regarding the design of competition law rules is what behaviour should be smply
prohibited per se as opposed to dealt with on the basis of dl the circumstances of each particular caseto
determineif thereis, in fact, an anticompetitive effect, sometimesreferred to asarule of reason approach.
A rule of reason approach examines and balances various factors reating to the competitive effect of an
activity to determineif the activity isan unreasonabl e restriction on competition. Such an approach requires
a determination of the relevant market and a consderation of its structure and competitive conditions,
induding barriers to entry, in order to ascertain whether the person engaged in the activity has market
power. Such an approach aso requires an assessment of the purpose and effect of the activity aswell as
any efficiency based explanations for it.”® Before discussing what type of approach is appropriate for
dedling with anticompetitive pricing, it is useful to make some genera observations on the choice between
the per se and rule of reason approaches.”

A per se approach has certain advantages. It provides clear guidance to business people, consumersand
their advisors regarding what is prohibited, alowing them to readily comply with the law and to seek relief
whenit has been violated. A per se approach aso facilitates enforcement activity because the eements
of the behaviour which must be proved are clearly set out and do not depend upon complex and ultimately
contestable microeconomic arguments regarding the effect on competition.

The main disadvantage of a per se gpproach isthat it tends to be either under or over-inclusive or both.
The difficulty of defining precisaly the type of behaviour to be prohibited meansthat per se rules will often
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not catch al anticompetitive behaviour, will sweep in behaviour whichis procompetitive or both. Thelatter
isamore serious problem, not only because it punishes precisely the behaviour that competition policy
seeks to promote, but aso becauseit hasachilling effect in the market place. 1t discouragesall businesses
from engaging in procompetitive behaviour where there is arisk that they will contravene the law.

The over and under inclusion problem islargdly resolved by the rule of reason gpproach which requiresan
intensve enquiry into the effect on competition before any behaviour isfound to be contrary to thelaw and
aremedy available. Theresult should be amore accurate assessment of what behaviour is anticompetitive
and the chilling effect on procompetitive activity should be substantidly attenuated. At the same time, of
course, the certainty with which business people and their advisors can know whether particular behaviour
will be the subject of successful enforcement action is substantially reduced aswell. In addition toitslack
of predictability, the rule of reason approach is much more expensive, since data on costs, output and
profits and microeconomic forecasts of demand and other variableswill be produced by both sdesin any
proceeding and the adjudicative process, inevitably, will be complex and drawn ot.

The choice between these two approachesin relation to a particular category of behaviour must depend,
in part, on the plausibility of creating relaively accurate bright line per se rules Thisin turn depends upon
the economic understanding of the behaviour. In circumstanceswhereaparticular behaviour may be either
pro or anticompetitive depending on the circumstances, it ishard to justify aper serule. Astheeconomic
understanding of anticompetitive pricing practices has evolved, it isnow clear that in many casesthere are
procompetitive explanations for price discrimination and price maintenance and it is difficult to distinguish
procompetitive price cutting from predation. The very fact that our economic understanding is continuing
to evolve counsds againg a per se standard. Also, arule of reason gpproach would permit competition
law adjudication to take into account the changes taking place in the Canadian economy including their
differentid impact on variousindustries. Moving to arule of reason gpproach is consstent with the long
term trend here as well asin the United States.”

In the Canadian context, a second generd issue in connection with designing competition law rules is
whether anticompetitive conduct should be acrimind offence or subject to acivil sanction, that is, subject
only to an order of the Competition Tribund prohibiting the anticompetitive conduct or otherwise seeking
to restore competition. Given theuncertainty associated with therule of reason approach, applyingit where
the consequence may be a crimind conviction with the associated stigma seems ingppropriate. To this
congderation, one may add the practica observation that it is extremdy difficult to prove the conclusons
of economic analysis required under arule of reason gpproach to the criminad standard of proof, beyond
areasonable doulbt.

There are severd other factors in favour of a civil gpproach. Price discrimination, predation and price
maintenance are not inherently crimina activities. None involves the mora turpitude associated with
conspiracy or bid-rigging. Traditiondly, the conditutiona bass for the federal government's competence
to legidate competition law has been its crimina law power and, as a consequence, when they were
created origindly the legidaive provisons deding with anticompetitive acts made them crimind offences.
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More recently, the courts have adopted a broader notion of scope of the crimina law power and
acknowledged that federd jurisdiction in relaion to competition law may be found under its authority to
enact laws relating to trade and commerce as well.”® Now there is no impediment to dealing with
anticomptitive pricing as reviewable under the civil approach.

A practical reason for doing so is that the civil burden of proof is on the balance of probabilities. Such a
burden is much more appropriate, given the inherently contestable nature of rule of reason cases, than the
more absolute crimind law burden. Aswell, the Competition Tribuna includes economic expertswith the
requiste skills to make difficult assessments regarding competitive effect. This may be particularly
important in relation to predation, where the line between anticompetitive low pricing and aggressve
comptition isafine one.

Hndly, deding with anticompetitive pricing civilly would add ameasure of congstency intheway inwhich
dternative kinds of business strategies are dedt with. Thereisno obvious reason for dedling with vertical
pricing practices crimindly, while subjecting other anticompetitive practices occurring inavertica context
to civil review only. Such an argument is most compelling with respect to price discrimination. There are
non-price srategies which are functionaly equivaent to price discrimination which are only reviewable
civilly, ether under the abuse of dominance provision or one of the discrete civil provisons. Tied sdling
and other non-price adjustmentsto the terms of trade may be used as an dternative to price discrimination
to increase the cogts to particular purchasers.

Notwithstanding the generd advantages of arule of reason gpproach, to the extent that there are specific
aspects of price discrimination, predation or price maintenance which may be identified using bright line
criteria as being never anticompetitive, or dways anticompetitive, a per se gpproach is indicated in the
interests of predictability and certainty. The economic analysis set out above suggests that few aspects of
each category of pricing practice may qudify for such trestment.

With this background, in Part |1 we review the exigting provisons of the Competition Act dedling with

anticompetitive pricing, discuss ng both the provis onsthemsel vesand thelimited caselaw cong dering them,
aswdl asthe Bureau' s published enforcement guidelines for price discrimination and predatory pricing.
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PART Il Competition Act Provisons Dealing with Anticompetitive Pricing
Statutory Scheme of the Competition Act
Introduction

There are avariety of provisons of the Competition Act deding with the three types of anticompetitive
pricing addressed in this study: price discrimination, predatory pricing and price maintenance. Some are
crimind offences. Othersare contained in Part V1, the civil part of theAct. Wherethereisacontravention
of acivil provison, the Commissioner may gpply to the Competition Tribund for an order prohibiting the
person engaged in the anticompetitive behaviour from continuing it. The main requirement for the Tribuna
to make such an order isthat there be some specified effect on competition. In the following sections of
this Part, the law asinterpreted by the courtsaswell asthe Bureau' s Price Discrimination Enforcement
Guidelines and Predatory Pricing Enforcement Guidelinesis set out.

We begin with a generd overview of dl the rdevant provisons of the Act. The more detailed discusson
which follows is confined to the three crimind provisons deding directly with price discrimination,
predatory pricing and price maintenance and the abuse of dominance provison.

Price Discrimination

The Act contains a variety of provisons deding with stuations in which different prices are charged to
different customers. Some of these refer to such pricing practices as “discriminaion” even thought the
economic requirements for true discrimination discussed in Part | may not be present. In the following
discusson, wewill use discrimination in this broader sense asreferring to dl Stuationsin which differentia
pricing is used.

The generd price discrimination provision is section 50(1)(a) of theCompetition Act. Pricediscrimination
by asdler initssdes of aticlesto buyers purchasing the same quadity and quantity and who compete in
the same market is a crimind offence in certain circumstances. As well, section 61, the genera price
maintenance provison, which makes it a crimind offence to refuse to supply a person because of the
person’slow pricing policy, dso makesit an offence to “otherwise discriminate’ againgt aperson for that
reason. Otherwise discriminating for the purposes of section 61 may include price discrimination.

Severd provisons dedling with price discrimination gppear in the civil part of the Act. Outright refusdl to
deal with a customer, the ultimate discriminatory act, is specifically addressed in section 75. Rdlief is
avallable, however, only in certain circumgances, including the inability of the customer to obtain supply
from other sources in the market. Under section 76, the Competition Tribunal may order that a seller
discontinue a practice of consgnment sdling where it finds that the practice has been introduced for the
purpose of price discriminating.  Section 76, unlike section 50(1)(a), extends to “products’, not just
aticles. Under theAct, “products’ includes services. Discrimination in theform of “delivered pricing” may
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aso be subject to an gpplication to the Tribuna under section 80. Delivered pricing means refusing to
deliver articles a a particular location on the same trade terms as the supplier deliversthe article to other
customers at the same location.

Section 77 of the Act dedlswith certain practiceswhich may involve price discrimination. The Competition
Tribuna may make an order prohibiting the practice of granting price concess onsto induce acustomer to
deal exclusvely in a particular product or refrain from dedling with a particular product, if certain
requirements are met, including the requirement that competition isor islikely to be lessened substantialy.
Also, where discrimination in the pricing of one product by asupplier isused asan inducement for abuyer
to acquire some other product, the supplier is engaged in tied selling and the Tribuna may make an order
prohibiting the discrimination where the same comptitive effect test is met.

Discrimination may aso take the form, not of price differences, but of differential access to promotiona
dlowances. Section 51 makes such discrimination a criminad offence in some circumstances.

Predatory Pricing

Predatory pricing is addressed in section 50(1)(c), which prohibits "unreasonably low pricing” having the
effect or tendency of substantidly lessening competition or eiminating a competitor or designed to have
ether effect. Where price discrimination is practised by a sdller in connection with its sales in different
regions of the country with the same predatory consequences, an offence is committed under section
50(1)(b).

Price Maintenance

Price maintenance is a crimina offence under section 61. The offenceis committed regardless of whether
the activity designed to maintain prices is engaged in horizontally by one competitor against another or
verticdly by asupplier inrdationto acustomer. Refusa to supply because of aperson'slow pricing policy
is dso prohibited though certain defences are available. Under section 61(6), any person who attempts
to induce a supplier to refuse to supply by imposing such refusal as a condition of doing busnesswith the
supplier is dso guilty of an offence. Under section 76, the Competition Tribuna may order that a seller
discontinue the practice of conggnment sdling where it finds that the practice has been introduced for the
purpose of resale price maintenance.

Abuse of Dominance

Price discrimination, predation and price maintenance may aso be addressed under the abuse of
dominance provision, section 79, where the requirements of that provison are met. The conduct must be
found to be an abuse of market power by a dominant firm with the effect or tendency of substantialy
lessening competition. Section 78 sets out anon-exhaudtive list of actswhich may be found to be an abuse
of dominant position, some of which refer to pricing practices.
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Other Provisions

Certain other provisions of the Act are relevant to adiscussion of anticompetitive pricing practices, though
they are not within the terms of reference of this study. Agreements to fix prices among competitors are
prohibited under section 45 where the result is an undue lessening of competition. As noted above,
horizonta price fixing may also be addressed under section 61. It was suggested in Part | that market
power isrequired before most pricing practices will have anticompetitive effects. Mergers may cregte the
structura requirements for the exercise of market power and are regulated under the Competition Act.
Abuse of market power by merging entities in the form of anticompetitive pricing practices might be
considered in relation to whether the Commissioner would seek to challenge amerger.””

Under section 36 of the Act, al the crimind offences under sections 50, 51 and 61 may be the subject of
privatecivil proceedingsby anyonewho has suffered damagesasaresult of the commission of theoffence.
Breaches of the civil provisions, sections 75, 76, 77, 79 and 80, may not bethe subject of private action.”

Price Discrimination
General Discussion

A crimind prohibition on price discrimination was introduced into Canadian law in 1935 fallowing the
report of the Roya Commission on Price Spreads in the same year. 2 The main concern of the Roya
Commission was that large buyers might be able to use their market power to extract unfairly large
discounts from suppliers. The grocery industry was identified as particularly threstened by this type of
behaviour. Food suppliers were thought to have been coerced by large supermarket chainsinto granting
large discounts, which gave the chains an unfair advantage when competing with independent stores at the
retail leve.8! It was a'so atime during which small businesseswerein dedline and large retail chainswere
developing. The purpose of the provision was to protect small business®

The price discrimination provison reads as follows:

50. (1) Every one engaged in abusinesswho
(a) isaparty or privy to, or assstsin, any sdethat discriminatesto hisknowledge, directly
or indirectly, against competitors of a purchaser of articles from him in that any discount,
rebate, allowance, price concession or other advantage is granted to the purchaser over
and above any discount, rebate, allowance, price concession or other advantage that, at
the time the articles are sold to the purchaser, is available to the competitorsin respect of
asdeof atides of like qudity and quantity,...

isguilty of an indictable offence and liable to imprisonment for a term not exceeding two
years.
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(2) Itisnot an offence under paragraph (1)(a) to be a party or privy to, or assig in, any sde
mentioned therein unlessthe discount, rebate, alowance, price concession or other advantagewas
granted as part of a practice of discriminating as described in that paragraph.

The essence of the provision is a prohibition on suppliers granting concessions on price to one purchaser
which are not available to competing purchasers of the same article in like quaity and quantity.® The
provison contains some sgnificant limitations. Unlike mogt of the provisonsof the Act, it only appliesto
a"se' of "atides'. Other forms of transactions, such asleases are not included; sales of anything other
than an aticle, such as a service, are not included.® As discussed below, however, both may be
addressed under the abuse of dominance provision.

For the offence to be established, there must be a sdle to apurchaser on termsthat, a thetime of the sde
are not available to a second prospective purchaser who competes with thefirgt. If the purchasers do not
carry on busnessin the same market, such aswhere one sdisto find consumers, while the other selsonly
to other businesses, no offence is committed. Findly, the price concession must be granted as part of a
practice of discriminating. Discounts for particular purposes which occur occasionaly and are of short
duration, such asthose for gaining entry into a new market or to respond to a competitor's behaviour will
not likely be considered to be apractice®® Theremust be knowledge of each dement of the offence. The
supplier must have knowledge that the sdeisdiscriminatory. The Redtrictive Trade Practices Commission
concluded that this requirement required only negligence in Mary Maxim Knitting Wool .%

The provison has been the subject of very few crimind prosecutions. There have been only three (3)
convictions, al since 1984.8" In each case, the accused pleaded guilty. Oneof thefactors militating against
convictions is that there are many dements, each of which must be proven beyond a reasonable doubt.
Despiteits apparent ineffectiveness,® its possible gpplication has been asignificant concern in the business
community. Inthe absence of judicid decisions providing guidance regarding how the provision should be
interpreted, the Bureau received many requests for advisory opinions regarding whether certain kinds of
pricing practices were consstent with the Act. Many commentators have clamed that the uncertainty
surrounding the gpplication of the provison meant that it had a chilling effect on pricing strategies with no
anticompetitive effect and resulted in unnecessary compliance and monitoring costs® In 1992, in order
to provide better guidance regarding its interpretation of the price discrimination provision, the Bureau
issued the Price Discrimination Enforcement Guidelines.®® As discussed below, the guiddines have
been only partly successful in dispelling the chilling effect associated with the provision even though they
are generally perceived as disclosing ardlatively permissive interpretation of the provision.®*

The Competition Bureau raised the question of whether the provison should be abolished in its 1995
Discussion Paper on possible amendments to the Competition Act.®? Abolition was endorsed by the
Consultative Panel on amendmentsto theCompetition Act inits 1996 Report.** The Pandl concluded that
crimind prohibitions and pendties are ingppropriate tools to ded with price discrimination and that the
abuse of dominance provison is sufficient to ded with cases of price discrimination which were injurious
to competition. The Pand aso found that the protection of small business afforded by the provision was
overdated, particularly because it permitsthe granting of volume discounts which will tend to favour large
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businesses.

Nevertheless, section 50(1)(a) was retained unchanged in the most recent round of amendments which
came into forcein March 1999. Thereason, suggested by the Director of Investigation and Research who
was responsible for introducing the amendments, George Addy, wasthat some small business sectorsfelt
grongly that the provision provided them with protection.®® Accordingly, it was concluded that the
provisons should not be reped ed until further study had confirmed whether the claimed protection existed
infact.

Price Discrimination Enforcement Guidelines

The Price Discrimination Enforcement Guidelines, published by the Bureau in 1992, purport to set out
the Bureau'senforcement policy and itsinterpretation of the price discrimination provison. The Director's
purpose in issuing the Guidelines was

to foster compliance with the law while ensuring that the business community recognizes
the legitimate scope which exigts, within the law, for the adoption of innovetive pricing
practices and strategies.®

At the time, the approach described by the Guidelines was greeted by many in the business community
as a welcome lightening of the practica burden imposed by the price discrimination provison. The
approach of the Guidelines is hepful and movesinterpretation of the provison in the direction indicated
by the economic analyssin Part I. The Guidelines are not binding, however, and compliance does not
insulate particular business practices from review by the Bureau, though enforcement action againg a
practice consistent with the Guidelines may be practicaly unlikely. Perhaps more importantly, the
Director's interpretation may not be accepted by a court and so reliance on it where it departs from the
wording of the provison may be deterred by the risk of a private action under section 36 of the Act.

Prior totheGuidelines, the prevailling view wasthat only volume based discountswereimmunefrom attack
under the Act. The Guidelines indicate that the Bureau would be unlikdly to take action againgt a wide
range of other discounting practices taking the form of conditional discounts so long as the conditions of
digibilityarethe samefor al competing purchasers. Conditiona discountsare available upon the purchaser
fulfilling some condition, such as performing a service for the seller (sometimesreferred to as a"functiona
discount"),% or upon the purchaser agreeing to dedl exclusively inthe sdller's products (sometimesreferred
to as an "exclusive dealing discount™) or upon a purchaser increasing purchases over a prior period
(sometimes referred to as "growth bonuses' or "fiddity discounts'). TheGuidelinesindicate that none of
these are likdly to raise issues assuming thet they are available to al purchasers who compete with each
other. While permitting these sorts of discountswould appear to be cons stent with the price discrimination
provision, their acceptance represented a significant departure from the enforcement policy in place prior
to the release of the Guidelines. Growth discounts, for example, had previoudy been the subject of
enforcement actioninR v. Smmons.®” The new approach isbased on abroader view of the requirement
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in section 50(1)(a) that discounts and other concessions be “available’ to al competing purchasers.

The Guidelines make clear that discrimination isonly prohibited where it relatesto amonetary advantage.
The provision of technical assistance, tickets to sporting events and other non-monetary advantages are
not caught. The Guidelines dso clarify the requirements for purchasers to aggregate their purchases
through a buying group for the purpose of obtaining larger volume discounts as well as suggesting thet the
sometimes difficult determination of whether businesses are competitors be based on the rules regarding
market definition set out in the Merger Enforcement Guidelines. Also the meaning of a “practice’ of
discriminating is clarified.  Significantly, price cuts to meet the competition will normaly not be found to
congtitute apractice. Other issues addressed in the Guidelines include how to interpret “like quantity and
quaity” and when sdles are considered to have taken place.

Certain aspects of theinterpretive gpproach in the Guidelines appear to depart from the strict wording of
the section. In some respects, the approach in the Guidelines gppears to make the price discrimination
provison more onerous than contemplated in the section but in others a less onerous gpproach is
contemplated.

The requirement that discounts and other concessions be “availabl€e’ isinterpreted in amanner which has
been criticized as not consistent with section 50(1)(a) and unduly onerous®® The Guidelines go to some

length to provide direction on what “available’ means. Where a sdler on its own initiative offers a
concession to one customer, it must make the same offer to competing customers. If apurchaser initiates
negotiations, and, at the end of negotiations, a concession is agreed to, the seller need not offer it to
competing purchasers. The sdler only needs to offer it if another purchaser asks for it directly. The

Guidelines specificaly statethat thereisno obligation to offer the concess on where acompeting purchaser

asks only for the sdller’s “best dedl”. Some have suggested that this interpretation suffers from practica

difficultiesinrea world situationswhereit may bedifficult to distinguish purchaser initiated negotiationsfrom
unilaterd offersby sdllers. More sgnificantly, this approach may be argued to be incons stent with the Act

to the extent that theGuidelinesinterpret “available” asrequiring an offer to be made. Section 51 requires
that promotiond alowances be offered to competing purchasers. Parliament must be considered to have
intended a different and lower degree of obligation by using “avallable’ in section 50(1)(a). A court may
not accept that the terms should be given the same meaning in circumstances where a seller has made a
unilatera offer to someone ese as the Guidelines suggest.

Unlike certain other provisions of Act,® section 50(1)(a) does not exempt sales between affiliates.
Nevertheess, the Guidelines appear to create an exemption for enforcement purposes. They State that
the Bureau may consider transactions between affiliates as being something other than sdlesand so outside
the price discrimination prohibition. The jurisprudence on whet is a sale, however, iswell settled and it
seems unlikely that a court would exclude a transaction between affiliates if the forma requirements for a
sde, induding, in paticular, the passing of title, are met.1®

The Guidelines indicate that dl the franchiseesin afranchise syslem may be trested as a Sngle economic

-27-



unit, such that anyone selling to the franchisees may aggregatedl their purchasesfor the purpose of granting
volume discounts.  Such an agpproach makes economic sense where there are cost savings to a seller
associated with sdlling to awhole system, and when, as the Guidelines tipulate, the franchisor requires
each franchisee to purchase from the sdller. Nevertheless, it means interpreting “ purchaser” in section
50(1)(a) toincudedl thefranchisees. When al purchasesare made by the franchisor who directsddivery
to the franchisees such aninterpretation iscongstent with theAct. Where, however, the franchisees make
thelr purchases individudly and are individudly respongble for payment, this interpretation seems
doubtful .2%*

The Guidelines contain one other interpretive guide designed to reduce the burden of the price
discrimination provisons. The Guidelines suggest that enforcement will only occur where the supplier is
at least willfully blind asto the d ements of the offence. As noted, previoudy negligence had been thought
to be sufficient.

Comparison with the U.S. and Europe
United States

Federal antitrust law in the United States dedling with price discrimination issmilar though more dtrict than
the law in Canada. With the enactment of the Robinson-Patman Act!%? in 1936, the United States
adopted a crimina prohibition in terms sSimilar to the section 50(1)(a). As well the Clayton Act,'® as
amended by the Robinson-Patman Act, prohibits price discrimination in circumstances where the
discrimination causes an injury to competition and provides a civil remedy for private parties who are
victims of such discrimination. Upon proof of discrimination, aprima facie caseis established. Theonus
then shiftsto the discriminator to judtify its behaviour. Where a private party is successful, it is entitled to
three timesiits actual damages.’® Public enforcement responsibilities are shared by the Antitrust Division
of the Department of Jugtice and the Federd Trade Commisson. The Antitrust Divison done is
responsible for crimina prosecutions. The Federd Trade Commisson may investigate price discrimination
and other breaches of antitrust laws and issue cease and desist orders.'®

Academics and the officids charged with enforcing federd antitrust laws have expressed the view that the
Robinson-Patman crimind prohibition, divorced from any test of the effect of the discrimination on
competition, isinconsistent with economic understanding of when price discriminationis anticompetitive.1%
The Antitrust Divison of the U.S. Department of Justice has publicly stated that the crimind provison is
not an enforcement priority.'%” All possible breachesof Robinson-Patman Act arereferred to the Federal
Trade Commission to determine whether investigations are warranted. The Federa Trade Commission
has sporadicaly taken action againgt price discrimination, though there have been reatively few
investigations.

Withrespect to theClayton Act provisons, therearetwo main defences avail able, meeting the competition
and codt judtification.’® So long as differences in prices may be attributed to differences in the costs of
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supplying different customersor to aresponseto pricing by acompetitor, thediscriminating firmwill escape
ligbility. Both these defences are jutifiable on economic grounds but have proved difficult to rely on in
practice. Various commentators have argued that cogt judtification is too expengve and difficult to
establish, with theresult that U.S. supplierssimply do not discriminate leading to increased pricerigidity. 1%
The “meseting the competition” defence has adso been criticized as leading to price rigidity. As well
concerns have been expressed that the defence encourages businesses to check each other’s prices to
make sure that they cantake advantage of the defence. Such price verification has been gpproved by the
U.S. courts despite the obvious risk that it may facilitate cartel-like behaviour.**°

Price discrimination by adominant firm may be found to be contrary to the prohibition on monopolization
and attempted monopolization under section 2 of the Sherman Act.™** A firm with monopoly power is
prohibited from engaging in anticompetitive actsto maintain or enhance its market power. Smilarly afirm
which does not have amonaopoaly is prohibited from engaging in anticompetitive acts to obtain monopoly
power where there is a“ dangerous probability of success™'? of such astrategy. Monopolization does not
require complete control of amarket, but must involvethe power to control priceand exclude competition.
This basisfor dedling with price discrimination is described in more detail under the discussion of abuse of
dominance below.

Europe

Under the Treaty of Rome*® European law aso prohibits price discrimination, though the circumstances
inwhich a breach will be found vary somewhat. Article 81(1)(d)(formerly Article 85(1)(d))'** prohibits
agreements that gpply dissmilar conditions to equivaent transactions with other trading parties thereby
putting them at a competitive disadvantage. Though this language is broad enough to include price
discrimingtion, it only gpplies to “concerted” actions of multiple parties, not unilateral action. As such,
section 81 would only apply to price discrimination imposed by cartels or as a consequence of an
agreement or some other concerted action, between asupplier and someonedse. Also, thediscrimination
must have as its object or effect the “prevention, restriction or distortion of competition.”**® There have
been no published casesto date in which price discrimination has been chalenged under Article 81(1)(d).
The Director-Generad responsible for competition policy has indicated that price discrimination is not an
enforcement priority of the Commisson unless engaged in by a dominant firm, in which case the
requirements of the European abuse of dominance provison, Article 82 (formerly article 86), are
applied.?6

Under Article82* gpplying dissmilar conditionsto equivaent transactionswith other trading partiesthereby
putting them at a competitive disadvantage’ may be an abuse. This provision has been interpreted as not
requiring identica treatment. It is violated only when there are sgnificant unjustified differencesin prices
charged to buyers. So, for example, volume discounts are permitted.!'’ Itis not clear, however, when
different trestment will be found to be unjustified. Fiddlity discounts have been held to be unjustified.!
The Commission and the Court of Justice have held that discounts which are based on sourcing exclusively
fromone supplier are abusive because they treet identicd transactions differently. Asinthe United States,
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cost justified discounts and discounts to meet the competition are permitted.!® Offering specia low prices
to a competitor’ s customers to attract their business or on the condition that they refrain from dedingina
competitor’s products has been held to be an abuse.!?

Assessment

Because price discrimination is common place and typicaly not anticompetitive, it is essentia that the
gpproach to deding with price discrimination in Canada focus on when it has anticompetitive effect. The
crimind price discrimination provison and its interpretation by the Bureau as expressed in the Price
Discrimination Enforcement Guidelines have severd defectsin this regard.

Provisions of the Act: The exduson from the price discrimination provison of transactions other than
sales of articles is an gpparent anachronism which fails to take into account the much broader range of
transactions characterigtic of the contemporary market place and the enormous and growing importance
of transactionsinvolving services and intellectud property rights.  As noted, the civil provisons of the Act
which apply to price discrimination in some circumstances do not have such limitetions.

Aswidll, the price discrimination provision in theCompetition Act may beconsidered to be out of stepwith
contemporary economic thinking on competition policy and much of therest of theAct. Section 50(1)(a)
focusses on protecting particular competitors from being discriminated againg rather than protecting
competitioninthe marketplace. 1n most circumstances, price discrimination is not anticompetitive and y,
unlike the American Clayton Act, nothing in the provison requires any assessment of the effect of price
discriminationon competition.’?! Section 50(1)(a) does not even focus on truly discriminatory behaviour.

Most importantly, section 50(1)(a) does not include market power as a required element of the offence.
Unless a supplier has market power, a supplier should not be able to discriminate because the victim can
turn to another source of supply.

The current provision does not give sufficient scopefor differentia pricing motivated by considerationsthat
are not anticompetitive. The offenceis redtricted to discrimination not judtified by differences in quantity
or qudity. The provison does not require there to be any relationship between any price difference and
the difference in qudity or quantity. To be precise, there is no requirement for discrimination based on
quantity or qudity differencesto be justified by reference to differencesin the cost of supplying articlesin
different quantities or of different qudity. Nor doesthe current provison permit other types cost justified
discriminaion.'?? By contrast, the Clayton Act directly recognizes cost justification.*?

Mesting the competition is another defence which is not referred to in section 50(1)(a) but is permitted

under the Clayton Act. The Guidelines suggest, however, that if a supplier is only meeting the
competition, normally the “practice” requirement of section 50(1)(a) will not be satisfied.*?*
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Section 50(1)(a) does not refer to whether discrimination isinitiated by a competitor which the economic
andyss in Pat | suggests may be an indicator of circumstances in which price discrimination is
anticompetitive. While the economic anadysisin Part | shows that discrimination initiated by a competitor
will not aways have an anticompetitive effect, it may be ardevant indicator.

The current civil provisionsdeding with the ultimate discriminatory act, refusal to deal, and behaviour which
is functionaly equivalent to price discrimination, such as tied sdling, require a consderation of
anticompetitive effects. The Competition Act would be more interndly consistent as well as being more
congistent with the economic andlysisin Part | if it dedlt with price discrimination in the same way. '

As it gands, it is probable that the provison discourages pricing practices which are not harmful to
competition, imposing unnecessary compliance and monitoring costs on business. Because breach of the
price discrimination provison carriesthe sigmaof acrimina offenceit may strongly deter behaviour which
approaches price discriminaion but which would be pro-competitive. This crimind stigma is not
gopropriate, even where price discrimination is anticompetitive, because it is not inherently crimind inthe
way that an agreement to fix pricesis. For both reasons, the Consultative Pand concluded that the
provison should be repealed and that any anticompetitive price discrimination could be addressed under
the abuse of dominance or other civil provisons. This conclusion had been reached previoudy by severd
other studies*®

The abuse of dominance provison providesaready framework for dedling with price discrimination which
is congstent with the prescriptions of economic theory because it requires that the discriminator have
market power and an assessment of the competitive effect of the discrimination. 1t would aso adlow
enforcement action to take place in circumstances where the discrimination takesaform other thanthe sale
of articles, avoiding the anachronistic limitationsin section 50(1)(a). Section 79 would permit consideration
of the aggregate anticompetitive effect of price discriminatiion and any other anticompetitive conduct
engaged in by the discriminating firm.  In this way, deding with price discrimination under the abuse
provison holds the prospect for more accurate assessments of the circumstances in which price
discrimination is anticompetitive from an economic efficiency point of view.

In Europe, price discrimination is dedlt with as an abuse of dominance. The European law on abuse of
dominance is not informed by an economic model based on efficiency. Rather, the Europeans seek to
control the operations of dominant firmsin the interests of ensuring fairnessin the market place, including
the freedom of traders from being coerced by practices of dominant firms, including discrimination.*?” The
requirement that price discrimination be engaged in by adominant firm under Article 82 beforeit will atract
enforcement atention is consstent with economic theory, as is European recognition of cost judtification
and mesting the competition as defences. Nevertheless, there are, undoubtedly, amuch broader range of
circumstances in which discrimination would be prohibited in Europe than economic theory would
prescribe. In practice, the effect of the European gpproach may be amilar to the strict American crimind
approach under the crimina provisions of the Robinson-Patman Act under which no consderation of the
effect on competition is required.’?
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The abuse provison' s competitive effects sandard is sufficiently flexibleto dlow the Competition Tribund

to take into account the kinds of considerations which are addressed in Europe. The Tribunal could seek

to baance overd| efficiency condderations againgt the interests of competitors in being free from
discrimination in light of the circumstances of each case when determining whether there has been a
subgtantia lessening of competition.

Aswidll, the Tribuna has scope under the abuse provision to ensurethat its decisons are responsive to the
exigencies of the new economy. Inaworld characterized by innovation, an appropriate approach to price
discrimination must congder the longer term dynamic effectsin the market. Price discrimination in favour
of partners in grategic dliances, for example, may be judtified by the innovation the dliance is likely to
produce. Such consderations are necessary for a competition policy responsive to the information
a:Onomy.lzg

The potentid gpplication of the abuse of dominance provision to price discrimination is consdered in the
last section of this part.

Price Discrimination Enforcement Guidelines: While the Guidelines suggest an enforcement policy
more cons stent with economic consderations, they do not havethe effect of transforming section 50(1)(a)
into the type of provision that economic theory would prescribe. Significantly, theGuidelines do not read
into the section an effect on competition test. Thisis entirdy congstent with the provision which provides
no scope for doing s0. Nevertheess, it means that the Guidelines are only of limited effect in making
section 50(1)(a) an effective provison for dealing with price discrimination.

The interpretive approach in the Guidelines is hdpful by darifying severd interpretive questions in ways
that are congstent with the economic andysisin Part |. Mogt sgnificantly, by taking the position that any
discount, whatever its form is acceptable so long asit is reasonably available to al competing purchasers,
the burden of section 50(1)(a) has been lightened consderably. Unfortunately, the benefit is undermined
to some extent by the requirements imposed by the Guidelines before a discount may be considered
avalable. These requirements may be difficult to goply and, arguably, are inconsstent with the language
inthe Act.

The expandve interpretation of “sale€’ adopted in the Guidelines, which was intended to reduce the
compliance burden for business, is not supported by the provison ether. 1t might be judtifiable from an
economic point of view totreat al affiliated corporations asasingle economic entity. Indeed, thesdeprice
in transactions between affiliates may be affected by factors not gpplicable to saes between independent
parties, such asthe dlocation of income between ffiliates. Nevertheess, it is not clear that where there
isatrander of title between afiliates asde will not have occurred for the purposes of the provison. As
a consequence, it would seem inappropriate to exclude al transactions between affiliates from review.

A find concern regarding the Guidelines isthat, while the abuse provisons and the other civil provisons
of the Act dedling with discrimination are mentioned, the Guidelines provide little direction regarding the
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critical questions as to how these provisionswill be gpplied in price discrimination cases or the criteriato
be used to decide whether to proceed under one provision rather than another.™*® For example, the
questionof how discrimination induced by the market power of alarge customer may be subject to review
under the abuse of dominance provision is not considered. ™!

Predatory Pricing
General Discussion

Predatory pricing isacrimina offence under section 50(1)(c) of the Competition Act. Severd eements
must be established before the offence is proven. The dleged predator must be engaged in business and
engaged in apolicy of sdlling products a prices which are unreasonably low. Asdiscussed in more detail
below, both the “policy” requirement and the *unreasonably low” price requirement have raised difficult
interpretive issues. Finaly, one of four (4) dternative requirements must be met with respect to the policy:

1. The policy must have the effect or tendency of substantialy lessening competition;
2. The policy must have the effect or tendency of diminating a competitor;

3. The policy must be designed to subgtantialy lessen competition; or

4, The policy must be designed to diminate a competitor.

There has been very little jurisorudence to inform the interpretation of these requirements. InHoffman-La
Roche,**? it was held that before a policy will be found there must be a conscious decision to sdll a an
unreasonably low price and there must be continuing or repeated sdes, though a written policy need not
be found. This approach was applied recently in R v. Perreault Driving Schools.*® Low pricing for
abrief period, such as 48 hours for the purpose of meeting the competition, washeld not to beapolicy in
Producers Dairy.>*

"Unreasonably low" was interpreted in the Consumers Glass™® case. The court stated that the purpose
of section 50(1)(c) was to prohibit selling a low prices for an anticompetitive purpose. The Court went
on to describe a “classca example of predation” as deliberately sacrificing present returns by lowering
pricefor the purpose of driving ariva out of the market, then raising pricesto recoup the sacrificed returns
and earn higher profit. The Court did not give any indication asto how to identity such a purpose, except
to say that an anticompetitive purpose should not be inferred from the fact that a firm sets pricesto a
particular level with the intention of gaining business from ariva even if the dleged predator knew that
pricing a that level would make it difficult for a new entrant to ay in the market. As the court stated,
Setting prices S0 asto take business away from rivasfor the purpose of minimizing lossesto anew entrant
or maximizing profit is the whole object of competition. So long asafirm is acting to maximize profits or
minimize losses, prices should not be considered unreasonably low.*®  The court did not identify the
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existence of market power or the existence of barriers to entry as necessary conditions to a finding of
predation, as our economic analysisin Part | would prescribe.

In Consumer s Glass, the industry suffered from chronic excess capacity and prices were above average
variable cost. The Court determined that, in these circumstance, prices could not be said to be
unreasonably low. They were set to minimize losses. Such low pricing would be expected equaly where
demand falls off due to a depressed market. In neither case should an intention to predate be inferred.

Where a price reduction is defensve, that is, in response to price cutting by ariva, even if it isa pre-
emptive response, pricing is unlikely to be found to be unreasonably low unless it is disproportionate, in
some way, to the rival's behaviour.™®” So, for example, if the aleged predator's price cut is excessively
deep or maintained for a long period of time, low prices put in place as a defensive response may
neverthel ess be found to be unreasonably low.**® In Hoffman-La Roche, a defensive response consisting
of giving away drugs for 6 months on two occasions was held to be predatory.

Another factor relevant to determining if prices are unreasonably low iscost. 10947101 Ontario Limited
Ltd. v. Barrhaven Town Centre Inc. et al. it was confirmed that it is only the dleged predator's costs
which are relevant, not those of the victim.®** As discussed in the economic andysisin Part |, if only the
victim’'s costs were considered, pricing above the predator’ s costs which was below the costs of aless
efficient competitor could be found to be predatory. The courts have been less clear on what is the
appropriate cost based test. While Consumers Glass and Hoffman-La Roche hdd that pricing above
average tota cost could not be predatory, the presumption of predation from pricing below average
variable cost suggested by Areeda and Turner has not been adopted, nor has a test been articulated for
grey zone pricing between average variable cost and average total cost.

The issue of sales below average variable cost was not addressed in Consumer s Glass on the basis that
there was no evidence of such sdlesin that case.X® In Hoffman-La Roche, where the alleged predation
consisted of giving away drugs, the court did not state a definitive rule with respect to below average
variable cogt pricing. Instead, the court acknowledged that there may be circumstances in which pricing
below some measure of cost would be justified and the question to be asked in each case, as indicated
above, was whether there were any "externd or anticipated long term economic benefits which would
accrue to the sdller by reducing its prices below cost”. The court suggested that where the firm was
atempting to defend its market share, or attempting to "keep itsbusiness dive, its customers supplied and
its employees working during a difficult economic period" predation should not be found.!#

Under the Act, once apalicy of sdlling at unreasonably low pricesisfound the question becomes whether
the policy hasthe “ effect or tendency of substantially lessening competition or eiminating acompetitor, or
[is] designed to have that effect”. Though the case law provides little guidance, severd preliminary
observations may be made regarding the interpretation of these requirements. While “effect” refersto a
state of affairs which has occurred, “tendency” refers to a state of affairs which has not yet occurred but
where thereissomelikelihood that it will occur. The Bureau must assessthe actud results of the predation
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in the market to determine the effects and must assess what is likely to occur in the market to assess
tendencies. Assessing comptitive effect of the results, however, will require consderation of the likely
future behaviour of existing and prospective market participants. By contrast, the reference to "designed”
suggests an enquiry into the subjective intention of the aleged predator without regard to whether the
behaviour, in fact, has had or would tend to have any particular effect.

A “subgtantid lessening of competition” isthe samelanguage used in the abuse of dominance provison and
when cong dering the effect or the tendency of apolicy of unreasonably low pricing, it may be that a court
would adopt theinterpretation of that standard devel oped in abuse cases.**? The application of the abuse
of dominance provision and thistest are discussed in more detail below. Itisdifficult to say moreregarding
these dternative bases of liability because there has been no judicid decision addressing these aspects of
the provison.

In some cases, there will be evidence of intent to predate. Though no such evidence was found in
Consumers Glass, the court commented on the inherent unrdiability of such evidence. Words used to
describe aggressive competition may be used cardessy, inadvertently suggesting an intention to iminate
acompetitor.2** By contragt, in Hoffman-La Roche, intent evidence wasrelied on to convict the accused.

The Competition Act contains one other provision directed at predatory pricing behaviour. Geographic
price discrimination occurs where a person charges prices for products in one area of Canadawhich are
different from those that it charges dsawhere. Geographic price discrimination is specificaly prohibited
under section 50(1)(b) of the Act where any of the same lessening of competition or dimination of a
competitor tests has been met. There has been only one conviction under this section.**

The Predatory Pricing Enforcement Guidelines

In 1992, the Competition Bureau issued the Predatory Pricing Enfor cement Guidelineswhichinterpret
the predatory pricing provison in a manner essentidly consstent with the economic model of predation
described in Part | and, for the most part, consistent with the limited case law, though there are some areas
in which the Guidelines may be considered to go beyond the wording of the provision.

The Bureau adopts a two part test to determine whether prices are unreasonably low based on the
approach endorsed by the OECD.** Fird, the Bureau looks a one of the key indicators of predation
identified in Part |: market power, including market share and barriersto entry. In order to define market
share, the first task is to define the relevant geographic and product market. The Predatory Pricing
Enforcement Guidelines suggest thet thiswill be done in the same manner asisindicated in the Merger
Enforcement Guidelines.2*® Once the market has been defined, the next step isto look at market share.
According to thePredatory Pricing Enforcement Guidelines, where the aleged predator has lessthan
35 per cent of the market, the aleged predator would probably not be able to affect price unilaterally.
Other market structure considerations are referred to in the Guidelines. For example, therdative sze of
the aleged predator compared to its rivas in the marketplace may be important. If the dleged predator
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ismuch larger than its rivas and the competitive fringe of smaler firms, the likelihood of market power is
increased.

The Bureau isless likely to pursue a case in which barriers to entry are low and entry into the predator’s
market or the expansion of the operations of existing firms would be likely to occur if the predator
attempted to recoupitslossesfrom apredatory campaign by raising prices.1*® TheGuidelines suggest that
in considering barriersto entry, again the approach set out in the Merger Enforcement Guidelines' will
befollowed. TheGuidelines specificaly refer to the 2 year period specified intheMerger Enfor cement
Guidelines asthe appropriatetime period to assessbarriersto entry: arebarrierssufficiently low that price
increases following the predatory campaign will invite entry into the industry on a sufficient scae within 2
yearsto ensurethat priceincreases could not be sustained. Theuseof this2 year period hasbeen criticized
on the basis that the appropriate time period should depend upon the circumstances, including the length
and severity of the period of predation.**

Under theGuidelines, barriersto entry include both cost advantages enjoyed by incumbent firms, such as
barriers in the form of licensng requirements which the incumbent has dready satisfied and control of
essentia technology or sourcesof raw materiasthrough vertica integration. Sunk cogsts, those that cannot
be recovered should an entrant fail, may also deter or reduce the scale of entry. These include costs
associated with acquiring market specific assets which have no use or vaue outsde their gpplicationin the
relevant market.™>! Barriers may aso result from the presence of economies of scale or scope which the
new entrant would have to achieve to be competitive.>>

While economic analysis prescribes that barriers to entry be considered, some have questioned whether
the approach taken in the Guidelines is the best one. Hunter and Hutton suggest that dl sunk costs may
be financed so long as capitd marketsare perfect. Hunter and Hutton are not troubled that thisassumption
isunjudtified in practice because, in their view, imperfectionsin capita marketsare not the problem of the
Commissioner of Competition.’> With respect to cost advantages, Hunter and Hutton argue that only
those which are externd to the predator, such asalicensing scheme, should betakeninto account. If acost
advantage is due to efficiencies of the predator it should not figurein the analysis becauseit will not permit
the predator to earn supra-normal profits. 1t will only be able to price up to the level of its competitor's
costs before entry or expanson will occur. From an efficiency point of view, predation islessof aconcern
where the predator is demondrably more efficient than its victim.

The Guidelines also acknowledge the possibility of strategic barriers, such as actions by firmsto create
areputation for toughness whichwould discourage entry. Running up sunk costs may be another form of
drategic behaviour as are exclusive deding and tied selling arrangements and other arrangements with
customers which may make market entry difficult.*>*

While no market power test is expressy called for in section 50(1)(c) or by the case law, it must be

acknowledged that, as a standard, "unreasonably low" does not give specific guidance as to the relevant
criteria for its gpplication. Arguably, it is susceptible to an dmost unlimited range of interpretations and
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Hoffman-La Roche' directs that dl relevant circumstances be taken into account. On this basis the
interpretation in the Guidelines cannot be said to be inconggtent with the Act, though, a the same time,
one cannot State that a court would come to the same result with complete confidence. >

The second step, in determining whether there is evidence of unreasonableness, isto apply a cost based
test. Conggtent with Consumers Glass and Hoffman-La Roche, prices above averagetota cost will not
be consdered to be unreasonable low. As noted, the case law does not provide specific guidance
regarding price/cost comparisons. Nevertheless, theGuidelines go on to do so. Priceslessthan average
variadle cogt will be consdered to be unreasonably low in the absence of some legitimate commercid
objective, such asthe need to sdl off perishable inventory.>” Under the Guidelines, pricesin the “grey
area’ (between averagetotd cost and average variable cost) may be predatory or not depending on dl the
circumgtances. |If thereisdirect evidence of predatory intent or the aleged predator was lowering prices
in the face of increasing demand, the Bureau would consider that the prices in the grey area were
unreasonably low. By contrast, prices in the grey areamay be considered reasonable where demand is
declining, or there is substantia excess capacity in the market, even if it causes the exit of other firms%®
Excess capacity was one of the factors relied on by the court in Consumers Glass as a judtification for
pricesinthe grey range. Because capacity was more than double what wasrequired, "competition and the
desire to make as high acontribution as possible toward fixed overhead will naturaly drive down the price
of the product below the total cost of manufacturing that product and towards but not below the variable
cost of manufacturing the product.>®

The Guidelines suggest a methodology for the determination of costs, both variable and fixed.*® They do
not suggest a time frame. As indicated above, from the point of view of economic theory, it is only
reasonably anticipated long run costs which are rlevant.’®! The Guidelines provide no direction with
respect to the time frame for looking at costs though they do express a preference for forecast over
historical cos.

The Guidelines refer to the requirement, stipulated in section 50(1)(c), for the aleged predator to havea
“palicy” of salling at unreasonably low prices. Thispart of theGuidelines closely followstheinterpretation
of thisrequirement inthe caselaw. The Director will look for pricing which isnot "acompetitive expedient
of brief duration,” but rather is "a ddliberate corporate program” of "sufficient duration.”" Sufficiency will
be determined by reference to the characterigtics of the market. So, for example, where the market is
seasond, prices maintained over ardatively short time may be consdered a policy.

As described so far, in developing a framework for analysing whether prices are unreasonably low the
Guidelines, in effect, require consderation of the effect and likdly future effect on competition. Section
50(1)(c) mandates such an inquiry when one is considering whether the dleged predatory behaviour has
the effect or tendency of subgtantiadly lessening competition. But competitive effect isnot the only basisfor
lidbility under section 50(1)(c). The provison aso refers to the effect of or tendency to iminate a
competitor and to unreasonably low pricing policies designed to substantidly lessen competition or
diminate a competitor. As noted above, a policy may be found to be designed to have these effects
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regardless of whether it hasor islikely to havethem. Thetwo stage test described aboveisconcerned with
the likely effect in the market, with whether the aleged predator is going to be able to recoup its losses.
The tegt itself may not be satisfied where the effect is only to diminate a competitor. More sgnificantly,
the test does not take into account subjective intent as an independent basis of liahility.

There are several statements in the Guidelines which suggest that meseting the two stage test for
unreasonably low pricesis not an absolute threshold requirement for proceeding with a complaint about
predatory pricing. The Guidelines indicate that unreasonable low prices may be inferred from dl the
circumstances including, evidence of predatory intent and the exclusion or dimination of competitors.16?

Some have argued that willingness to congder intent and effects on competitors smply muddies the
andyss®® There are many problems®* when relying on evidence of intention in these circumstances, and
the attitude of the courtsis difficult to predict given the different gpproachestakenin Hoffman-La Roche
and Consumers Glass. Nevertheless, the precise wording of the section requires that it be taken into
account.'®® The thrust of the Guidelines, however, isto de-emphasise these bases of liability. %

Comparison with United States and Europe
United States

Predatory pricing is addressed in the United States either as a possible violation of section 2 of the
Sherman Act or of section 3 of the Robinson-Patman Act. Under the Sherman Act predation is dedlt
with as a gpecies of monopolization or atempted monopolization. The Robinson-Patman Act prohibits
price discrimination and thus addresses predatory pricing where the predatory prices are not charged to
dl cusomersin dl markets though, as noted in rlation to price discrimination, this crimind provison is
rarely enforced. While there are some differences, the broad outlines of U.S. federd laws on predation
operate in a manner substantially similar to the approach taken by the Bureau as expressed in the
Guidelines.2®

Intermsof enforcement, private civil proceedingsto seek relief from predatory pricing may betaken under
the Clayton Act in connection with violaions of the Sherman Act and, aswith price discrimination, the
Federal Trade Commission may investigate and issue cease and desist ordersin relation to predation. The
Antitrust Divison of the Department of Justice may prosecute violations of the Sherman Act or take civil
action.

Since the decision of the 7" Circuit Court of Appealsin A.A. Poultry Farms, Inc. v. Rose Acre Farms,
Inc.,*® in 1989, the first step in the andysis of predation iswhether thereis a prospect of recoupment. |If
recoupment is implaugible, then there is no need to go forward to look a a comparison of pricing and
costs.’® In A.A. Poultry Farms, Inc. v. Rose Acre Farms, Inc. it was dso held that evidence of
subjective intent is essentidly irrdlevant.t™ This approach was approved by the Supreme Court of the
United Statesin 1993,
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The Supreme Court has not authoritatively determined what isthe appropriate cost test for predation. The
most commonly gpplied standard is a modified verson of the Areeda-Turner test. If prices are below
average variable cogt, intent to monopolize will be presumed though the presumption may berebutted. By
contrast, if prices are above average total cost, predation is presumed to be absent. In the grey zone,
likelihood of successisdetermined by referenceto market structure characteristics. If high barriersto entry
exist and the alleged predator has alarge market share adangerous probability of successwill befound.’2

Various gates have lawswhich address predation and related issues. Somearelawsof general gpplication
and some address specific sectors. Some of these State statutes have been interpreted in a manner
conggtent with the federal approach, while others are used to protect classes of competitors, typicaly
protecting unintegrated, independent businesses from large verticaly integrated competitors” The
effectiveness of these laws has been questioned. Often they suffer from sporadic enforcement. In
juridictions with such laws, severa studieshave shown higher prices prevail ascompared to stateswithout
such laws. Some have concluded that higher pricesreflect higher retail marginsfor retailers'™ However,
in his recent study of the U.S. gasoline industry from 1987 to 1992, Johnson concluded that sales below
cost laws do not protect independent gas marketers.!”® Johnson determined that the existence of sales
below cost did not have a significant impact on dowing the decline in the number of amdl outlets.

Europe

In Europe, predation is dedt with only where it is engaged in by adominant firm contrary to Article 82 of
the Treaty of Rome. The eements which must be established are broadly smilar to those referred to in
the Guidelines, though there have been relatively few cases so the precise requirements cannot be stated
with certainty. European cases have not developed arobust economic analysis of predation.

In AKZO Chemie BV v. Commission,*’® the Court of Justice took the position that sales below average
variadle cost should be considered predatory, following the approach advocated by Areedaand Turner.
Where prices are between average variable cost and average total cost, abuse may till be found where
there is evidence of a plan to diminate a competitor.t’” While the prospect of recoupment has been
referred to in European cases, it has not emerged as an independent requirement for afinding of abuse by
predation. The requirement that a firm be dominant may be, at best, a weak proxy for prospects of
recoupment. Market share aone does not reved anything regarding barriersto entry, akey consderation
in any recoupment andysis. A finding of dominance in Europe may but need not take into account barriers
to entry.1’®

Assessment
Provisions of the Act: The predatory pricing provision, on itsface, isuncertain in scope.  As discussed
above, therequirement for unreasonably low pricesrequiressomeandytica framework if itisto be gpplied

inany coherent way. While the case law suggests that some cost/price comparison is relevant it does not
indicate precisely what the test should be nor has a recoupment analysis been adopted or rgjected. The
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cases do hold that where thereis some procompetitive rationdefor low pricing which isconsstent with the
conditionsin the market, low pricing should not be considered unreasonably low. Nevertheess, therehas
not been sufficient caselaw to develop aclear analytica framework, asin the United Statesand, to alesser
extent, in Europe.

Inthe absence of an anaytical framework for determining when prices are unreasonably low, the provison
is potentialy extremely broad. Any intention to eiminate a competitor or the elimination of a competitor
in fact, combined with low prices may be sufficient for liability. While efficiency concerns might argue in
favour of aregime which prevented below cogt pricing which had the effect of diminating amore efficient,
vigorous or innovative competitor, the existing provision protects all competitors, regardless of the overal
effect on competition or efficiency. To this extent, the provison isin conflict with the economic analys's of
predation based on efficiency.

Economic theory is based on business people acting in rational ways. The existing predatory pricing
provision is based, in part, on the view that the market does not always reflect rationa behaviour, in the
sensethat rationdity requires profit maximizing or lossminimizing.® Inthereal world, businesspeoplemay
decide to predate when they have no prospect of recoupment, either because they miscalculate market
conditions or they prefer predation over profit maximizing strategies. For public corporations, capita
markets will exercise some discipline on managers in both cases, but in private firms it may be only the
architects of predatory policies who suffer the consequences of their bad judgement or idiosyncretic
preferences. Nevertheless, in some subset of such cases, there may be red damage inflicted on other
participants in the market place as a consequence of conduct which is intentiondly destructive of
comptition.

There may be no efficiency justification for intervening in such acase. Unsuccessful predation will provide
consumers with the benefit of temporarily low prices and the continuing competition in the market will
prevent supra-competitive pricing. Nevertheless, enforcement action would appear to be possible under
the section. Indeed, in some circumstances, acourt may be concerned that one of the purposes of the Act,
“maintaining competition ... to ensurethat small and medium-s zed enterpriseshave an equitable opportunity
to participate in the Canadian economy” could only be served by convicting someone with a clearly
demongtrated intention to eiminate a competitor through alow pricing policy. Such a concluson would
be even more compelling if a vigorous, innovative competitor was diminated, as a consequence of the
predatory pricing.

Though there has never been a case in which predatory pricing has been found under the abuse of
dominance provision, it has severa advantages over the crimina predation provison. It expresdy includes
a requirement for market power as the economic anadysisin Part | prescribes. As well, it requires an
assessment of the effect on competition. The Tribuna would be able to consider not only whether there
was a prospect of recoupment through supra-competitive pricing, but also the effects of predatory
behaviour on the dynamic of competition in the market in which the predation took place. Such effects
would include effect of the loss of particular competitors and their prospects for re-entry. The Tribuna
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would have to sort out the extent to which it was gppropriate to take into account non-efficiency based
congderations, such as the fairness of intentionaly iminating a competitor through low prices.

The abuse provision would aso permit account to be taken of the particular conditionsin the marketplace,
induding thefactors discussed in relation to the new economy in Part I. Whereamarket was characterized
by high levels of innovation, declining costs and network effects, low pricing which diminated acompetitor
might nevertheless be found to be procompetitive, where the pricing was part of a strategy to introduce a
new and better technology and any dominance which resulted was unlikely to be sustained in the face of
future innovation. In such amarket, the prospects of supra-competitive pricing likely would be remote.

The gpplication of the abuse provison is consdered at the end of Part 11.

Predatory Pricing Enforcement Guidelines. The gpproach taken in the Guidelines generally accords
withthe gpproach suggested by the economic analysisdescribed in Part |, and adopted by the OECD and
the United States Supreme Court. Although such an gpproach has not yet been fully adopted in Europe,
recent decisons suggest atrend in that direction. The Guidelines provide auseful andytica framework
for interpreting the vague language of section 50(1)(c). Nevertheless, while the basic eements prescribed
by an economic approach are addressed, one may be concerned about the extent to which theGuidelines
have had to stretch the language of the Act to accommodate these economic considerations.®® Aswall,
the Guidelines themsdves would be improved by more fully accounting for the new theories of predation
referred to in Part | and the exigencies of the new economy.

With respect to the consistency between the Guidelines and the Act, the main concern is how the
Guidelines ded with intent and thedimination of competitors. WhiletheConsumers Glass case accepted
that below cost pricing should not be prohibited where there is a procompetitive explanation and no direct
evidence of intent to iminate acompetitor, it did not address the Stuation where intent ispresent. Itisnot
clear whether, where intent evidence is available, it would be necessary to show that apredatory strategy
would have been successful in the sense that the predator would have been able to recoup its losses
incurred during its predatory campaign. As discussed, above, the express reference to the dimination of
a competitor or adesign to do so in section 50(1)(c) would seem to confirm that a reasonable prospect
of successful recoupment in fact is not necessarily required. The possihility for finding predation where
there is no prospect of recoupment appears only faintly in the Guidelines. That the approach suggested
in the Guidelines may vary from what the Act requires does not mean that gpproach iswrong. Itismore
conggtent with economic theory than the provison itself. Any variance from the statute does, however,
make the Guidelines less reliable as a guide to private sector behaviour.

Apart from their approach to the Act, there are severa other criticisms that may be leveled at the
Guidelines. Aswill be discussed below, the abuse of dominance provision provides a firmer statutory
bassfor the kind of analysis suggested in the Guidelines. TheGuidelines acknowledgethe possbility of
proceeding under the abuse provision but provide little guidance asto the criteriafor doing so and state no
preference for doing so.
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From the perspective of economic theory, thediscussoninthe Guidelines of “srategic barriers to entry”
should be expanded to refer more specificaly to theindicia of possible predation which recent economic
andyss suggests should be rdlevant. The difficult challenge of assessing reputationd effects in multiple
markets and long purse predation, for example, are not addressed.

The imperatives of the new economy should be addressed as well. Guidance regarding the appropriate
definition of product and geographic markets and market power in industries characterized by high rates
of innovation and dedlining barriersto entry due to improvementsin technology, for example, would make
the Guidelines more rlevant for firmsin those industries. Below cost sdlling would have to be assessed
in light of an andyss of the dynamic operaion of the market in which the aleged predation is occurring.
It islikely that legitimate efficiency enhancing competition through low pricing practices, will become more
pervasive, inindustries characterized by high rates of innovation, increasing returns and wherethe prospect
of establishing the industry standard may have subgtantid benefits. Where dominant market share in the
early period of the product cycle often spellsimportant long term advantages that may be exploited either
through higher pricesor in other ways, low pricing, even pricing below cost, may be becoming increasngly
commonplace.

Aswadll, the prospects for recoupment though non-price strategies should be consdered. 1t may be that
long run benefits in forms other than higher prices may diminate or strongly attenuate the need to recoup
losses through supra-competitive prices. In some industries, losses incurred may be recouped by
edtablishing a product standard or smply gaining market share and exploiting this Stuation to advantage
through gains on updating or other incidental services.

As wdl, it would be hepful if the Guidelines were to address dlegations of predation where firms sl
multiple products, such asin the grocery industry. It may be very difficult to analyse predation where low
pricing does not involve dl of the aleged predator’s products, but only certain strategicaly important
products. The Guidelines provide little assstance regarding how to assess predation in this context.

With respect to cogt, the Guidelines should address the relevance of capacity to the appropriate measure
of cost. In NutraSweet, acase under the abuse of dominance provision, the Competition Tribunal noted,
as do Areeda and Turner, that average variable cost is areasonable proxy for margina cost only solong
asthealeged predator has excess capacity. Wherethe predator isoperating at full capacity, averagetota
cost isabetter proxy because of the necessity to expand production facilitiesto increase production. This
indght is not reflected in the Guidelines.

Price Maintenance
General Discussion

Resdle price maintenance has been prohibited in Canada since 1951.1° In 1960, the law was amended
to add the current defences to the related offence of refusing to supply a cusomer because of the
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customer’ s low pricing policy.*® In 1976, the law was further amended to broaden its reach to include
al forms of price maintenance, including price maintenance engaged in by competitors, or horizontd price
maintenance. The amendments aso brought within the ambit of the section transactionsinvolving services
and intellectua property rights.!8

Under the present section 61 of the Competition Act, it isillegd for a person engaged in business to
attempt to influence upward or discourage the reduction of the price a which any other person engaged
in business offers or supplies a product in Canada by “any agreement, threat, promise or like means’. 182
Requests, discussion, persuasion and suggestions directed toward the maintenance of prices, however, are
al permitted.’®® Breach of the provisonisacrimind offence!®

Withrespect to the meaning of “ agreement” for the purposes of section 61, thereisno requirement that any
agreement be forced on the person committing to maintain prices’®  Price support programsin the retail
gasoline sector taking the form of voluntary alowances available to retailers to offset the effect of price
drops have been held to condtitute an agreement to maintain priceswhich indirectly discouraged retalers
fromreducing their prices’® Threats consist of any communication in advance of an adverse future action
which will be taken if a suggested course of actionisnot carried out.*8” Threats have been held to include
gatements from a supplier that it would refuse to supply, reduce credit available or limit sales options if
prices were not maintained.*®® Promise refers to holding out benefitsin the futureif prices are maintained.
"[L]ike means' has been interpreted redtrictively to include only things like or akin to an agreement, threet
or promise. So, for example, an unaccepted offer of a benefit was considered to be like means 1®®

Section 61(3) provides that suggested resde prices or minimum resale prices are not prohibited provided
that itismade clear to the reseller that theresdller isunder no obligation to accept the suggestion and would
in no way suffer in its business rdations with the person making the suggestion or anyone d<e if it falsto
accept the suggestion.’® The standard is a strict one. Where a resale price or minimum resale price is
suggested, an “attempt” to influence the pricing of the person to whom the suggestion ismadeisprovedin
the absence of further proof that the proviso isaso satisfied. Similarly under section 61(4), if the suggested
price appears in an advertisement, it must be expressed in such away that it is clear to any person who
looks at the advertisement that the product may be sold at alower price, otherwise an attempt to influence
price upward will befound.** It hasbeen held, however, that proof of an attempt for the purposes of these
provisons is not proof of the offence; the Crown must till show an agreement, threet, promise or like
means.!*> Some commentators have suggested that this renders sections 61(3) and 61(4) ineffective.!*

Refusing to supply aperson because of that person'slow pricing policy issmilarly prohibited. Itissufficient
for aconviction, if thelow pricing policy isareason for therefusd. It doesnot have to be the only reason.
Refusds of new as well as existing customers are caught by the section.’® It is dso an offence to
"otherwise discriminate” againgt a person because of their low pricing policy, such as by charging higher
prices to adiscounting resdller. A person may be ligble for discriminating within the meaning of s 61, in
circumstances where the express prohibition on discriminating in section 50(1)(a) of theAct isnot violated.
The scope of permitted discrimination has not been dlarified in the case law.
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Section61(10) providesfour (4) defencesfor refusing to supply. A supplier may refuseto supply aperson
where that person is making a practice of any of the following:

1. using products supplied as loss leaders (the "Loss Leader Defence”);

2. usng products supplied not for the purpose of sdling them for a profit but to attract
customers to buy other products;

3. engaging in mideading advertisng in respect of the products supplied; and

4, not providing the level of servicethat purchasers of the products might reasonably expect
(the "Service Defence").1%®

To avoid liahility it is only necessary for asupplier to establish that it, or any person on whomit relied, had
reasonable grounds to believe that its customer had acted in one of the ways described.*®® In each case,
apractice by the customer must be shown. This has been held to be something other than an isolated act
or acts.’ The Loss Leader Defence has been resorted to most frequently and most successfully. There
have been few cases on the Service Defence. In R. v. H.D. Lee of Canada, it was held thet the relevant
level of sarviceis that which customers might expect, not the supplier.1%

Under section 61(6) no person may, by threat, promise or any like means attempt to induce asupplier, as
acondition of doing businesswith the supplier, to refuseto supply aproduct to aparticular person because
of thelow pricing policy of that person. Thissection may bebroadly interpreted. A complaint to asupplier
about the low pricing policy of acompetitor accompanied by athrest to refuse to continue doing business
with the supplier if the supplier does not cut off the competitor is sufficient, even if the supplier does not
respond. The Loss Leader Defence and other defences are not available in connection with proceedings
under this provison.

Though the price maintenance provisions have been gpplied primarily in the vertica context, the possibility

of dedling with price fixing as horizonta price maintenance under section 61 as an dternative to a
conspiracy prosecution under section 45 is attractive because there is no requirement to show any impact

on competition under section 61. Horizonta price maintenance has been found in severd cases'®® The

precise scope for using section 61 as a subgtitute for section 45 in relation to agreements on price is not

clear.

Comparison with U.S. and European Union
United States

Resdle price maintenance was held to be a per se violation of section 1 of the Sherman Act in the 1911
decision of the U.S. Supreme Court in Dr. MilesMedical Co.v. John D. Park & Sons Co.?® |n order
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to etablish lidbility, an agreement to maintain prices must be proved, ether directly or by inference. Non-

binding price suggestionsarenot illegd, evenif asupplier refusesto supply acustomer who does not adopt
them.?®® If it can be established that the suggestion amounted to coercion, aviolaion will befound.*? As
with other violations of U.S. antitrust laws, enforcement action may be taken though crimina or civil

proceedings initiated by the Antitrust Divison of the Department of Justice, investigation and theissuance
of aceaseand desist order by the Federd Trade Commission or through private action under the Clayton
Act.

There are two exceptions to per seillegdity. Where agood is sold on consgnment or through an agent
there is no resale price maintenance, ™ unless the agency or consgnment was established solely for the
purpose of circumventing the rule againgt resde price maintenance®® More sgnificantly, a sdler is
permitted to announce maintained prices and refuse to deal with price cutters®®  However, one dedler
is not permitted to agree with the supplier that another dedler should be cut off. At one time, any
communication between the supplier and another dealer prior to termination might giveriseto aninference
of an agreement on resde prices. Since the decisions of the U.S. Supreme Court in Spray-Rite Corp. v.
Monsanto Co.2% andBusiness Electronics Corp v. Sharp Electronics Corp., %’ thisexception hasbeen
more broadly interpreted. There must be an express agreement to set resale prices. Resale price
maintenance will not be inferred from the termination of one dedler following complaints by ancther.

The enforcement policy of the Antitrust Divison of the Department of Justicein the early 1980's has been
not to enforce the law against resale price maintenance.®® More recently, enforcement activity has
increased.?® Resae price maintenance is the subject of investigations by the Federal Trade Commission
and private civil actions.

Europe

Price maintenance by a dominant firm has been held to be a violation of Article 82 of the Treaty of
Rome?° Also, agreementsto fix resale prices, such as agreements between suppliers, ! have been found
to be a breach of Article 81, though non-binding suggestions of resae prices are permitted.?? Service
enhancement has been held to be a vaid defence, since it has the effect of increasing competition, abeit
not on price.?®

Assessment

Thelikelihood of efficiency judtifications means that Canada's blanket per se prohibition of verticd resde
price maintenance is not consistent with the economic andysis set out in Part 1224 The existing Service
Defence and the other defencesto refusd to supply are consistent with theanaysisin Part | but would need
to be broadened and made more flexible if they are to fully accommodate efficiency rationdes?®
Efficdency defences would dso have to be available for price maintenance generdly, not just refusa to
supply.
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The existing provision is dso deficient in that it does not impose a requirement that the person engaged in
price maintenance have market power. In the absence of market power, customers unhappy with efforts
at price maintenance can obtain supply esewhere.

With respect to 61(6), where a customer of a supplier requires the supplier to refuse to supply a
compstitor, the customer may be seeking to protect itself againgt price competition. Nevertheless, whether

there will be an anticompetitive effect will depend on the market power of the supplier and the effect inthe

downstreammarket. Consequently, even here, aper setrestment isnot called for asameatter of economic

theory in every case and the existing per se provison may inhibit efficient behaviour. It would be more

congstent with the economic andysisin Part | to treat price maintenance on arule of reason bassin the

same manner as other vertica restraints under the Act.?

Analysing price maintenance under the abuse of dominance provision provides some prospect for taking
these congderationsinto account. Market power and aconsideration of competitive effects are necessary
elements of abuse. In assessing anticompetitive effects, the Tribunal would have to develop an approach
to determining the relevance of the interests of firmsin being free from attempts to get them to raise ther
prices. Some of theissues associated with deding with price maintenance under section 79 are discussed
in the next section.

The prohibition of horizonta price maintenance arrangementsunder section 61 isgppropriate. Dedingwith
horizontd price maintenance under aper se rule, however, would appear to undermine the operation of
the congpiracy provision, which subjects price fixing to a competitive effects test. An assessment of the
relaive merits of the two approachesis beyond the scope of this study.

Abuse of Dominance
General Discussion

The abuse of dominance provision was introduced into Canadian competition law in 1986 to replace the
crimind monopoly provision.?” The purpose of the provision is not to address the fact of structural
dominance in a market, but to provide relief where dominance has been used to abuse the interests of
consumers or producers.?® While the old monopoly provision and the provisions prohibiting price
discrimination, predatory pricing, and resde price maintenance creste crimind offences under the
Competition Act, the provisons deding with abuse of dominant position provide for civil review by the
Competition Tribuna applying the civil standard of proof.*°

The Competition Tribund has the power to prohibit dominant firms from engaging in anti-competitive
activity in some circumstances. If aprohibition would not be effective to restore competition, the Tribuna
may make dternative orders as are necessary to overcome the effects of anticompetitive acts, such asto
require firms to take specific actions, including asset or share divestitures.?®
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Section 79(1) provides asfollows:

Where, on gpplication by the Commissioner, the Tribund finds that

@ one or more persons substantialy or completely contral, throughout Canada or any area
thereof, a class or species of business,

(b) that person or those persons have engaged in or are engaging in a practice of
anti-competitive acts, and

(© the practice has had, is having or is likely to have the effect of preventing or lessening
competition subgtantidly in a market,

the Tribund may make an order prohibiting dl or any of those persons from engaging in that
practice.

The threshold requirement for the gpplication of section 79 isthat afirmbe dominant. Thisiscapturedin
section 79 by the requirement that afirm "subgtantiadly control a class or pecies of business throughout
Canada or any part of Canada." The courts have held that, in order to apply this rather vague criterion,
it is necessary to first define the product and geographic market.??* In order to definethe relevant product
market, the Tribuna has looked to such factors as direct and indirect evidence of substitutability and
functiond interchangeahility of products, trade views on what congtitutes the same product and the costs
of switching from one product to another.???2 The Tribund has defined the relevant geographic market by
reference to the boundaries with which competitors must be located if they are to compete with each other
and where pricestend toward uniformity. The Tribuna hasrecognized that the definition of the market will
have a sgnificant impact on any concluson regarding the effect of the dominant firm's behaviour on
competition.? Ingenerd, the more broadly the market is defined, the lesslikely it isthat firm' s behaviour
will be found to subgantidly lessen competition.

Once the market is defined, the degree of control by the alegedly dominant firm must be assessed.
"[Slubstantia control” has been equated with market power, meaning that the dlegedly dominant firm has
the ability to maintain prices above competitive levelsfor aconsiderable period.??* The primary indicators
of market power are market share and barriers to entry.?”® High market share done will give riseto a
presumption of dominance?® In Laidlaw, the Tribuna stated that dominance would not be presumed
where market share is below 50 per cent. The Tribuna has yet to dedl with a contested clam of
dominance where the dlegedly dominant firm has a market share lower than 85 per cent.??’ The 50
percent threshold is higher than the 35 per cent threshold set in the Merger Enforcement Guidelines®®®
and thePredatory Pricing Enforcement Guidelines. With respect to barriers, the Tribund will consder
sunk costs and economies of scale, as well as competition and other barriers. Sunk costs or economies
of scaleontheir own arelikely to beregarded asinsufficient.?® The Tribuna will aso consider the number
of competitors, their relative market shares and whether there is excess capacity in the market.?
Notwithstanding the guidance provided by the Tribuna in past cases, predicting when the Tribund will find
dominance often will be difficult.
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Once dominanceisestablished the Tribuna must determinethat the dominant firm hasengagedinapractice
of anticompetitive acts which has had, is having or is likely to have the effect of preventing or lessening
competition substantialy. Section 78 of the Competition Act lists anumber of anti-competitive practices
which the Compstition Tribuna may find to conditute abuse. The ligt is not exhaudive and, in severa
cases, acts outside those specified in section 78 have been found to be abusive. !

For the purposes of section 79, "anti-competitive act", without restricting the generdity of the term,

includes any of the following acts

@ queezing, by averticaly integrated supplier, of the margin available to an unintegrated
customer who competes with the supplier, for the purpose of impeding or preventing the
customer's entry into, or expansion in, a market;

(b) acquisition by asupplier of a customer who would otherwise be available to a competitor of
the supplier, or acquistion by a customer of a supplier who would otherwise be available to
acomptitor of the customer, for the purpose of impeding or preventing the competitor's
entry into, or diminating the competitor from, amarke;

(0 freight equalization on the plant of a competitor for the purpose of impeding or preventing
the competitor's entry into, or diminating the competitor from, amarket;

(d) use of fighting brands introduced selectively on atemporary basisto discipline or eiminate a
competitor;

(e pre-emption of scarce facilities or resources required by a competitor for the operation of a
business, with the object of withholding the facilities or resources from a market;

) buying up of productsto prevent the erosion of exigting price levels,

) adoption of product specifications that are incompatible with products produced by any
other person and are designed to prevent his entry into, or to eiminate him from, a market;

(h requiring or inducing asupplier to sdl only or primarily to certain customers, or to refrain
from sdlling to a competitor, with the object of preventing a compstitor's entry into, or
expangon in, amarket; and

0] sling articles at a price lower than the acquisition cost for the purpose of disciplining or
eiminating a competitor.

Examples of Anticompetitive Acts Listed in Section 78

Subjective intent is not required in order for a practice to be anti-competitive under section 79.2%
Nevertheless, for dl actslisted in section 78, the Tribuna must find that the aleged abuser “intended” to
act in an anticompetitive manner.2® This means an intention to cause some predatory, exclusionary or
disciplinary effect on acompetitor. Intent may be established by direct evidence or may be inferred from
the circumstances*  Indeed, the Tribuna has gone so far asto State that parties are deemed to intend
the effects of their acts, if they cannot provide evidence to the contrary.?® The Tribund has dso
considered the existence of an economic or business explanation as very important in determining whether
apractice is anticompstitive, but the existence of alegitimate businessrationde, aone, is not sufficient to
justify an anticompetitive practice.*®
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If the Tribund finds that particular actionsare abusive, it must go on to find thet they condtitute a* practice’
of abuse. The Tribuna has held that a practice may consst of anything more than an isolated act or acts
and that different anticompetitive acts could together congtitute a practice.®”

Findly, the Tribunad must ascertain whether the practice “has had, is having, or islikely to have the effect
of preventing or lessening competition substantialy.” Ingenerd, the Tribund will find asubstantia lessening
of competition where the anticompetitive acts of the dominant firm preserve or add to the dominant firm's
market power.>® In particular, the Tribuna will ask whether the action creates or strengthensbarriersto
entry”*® aswell assessing the magnitude of thiseffect.?*° In NutraSwveet and Nielsen the Tribundl indicated
that a sort of proportiondity test must be applied aswell. Themoredominant afirmis, the smdler will be
the required lessening of competition for an abuse to be found.?**

The Tribund must also give congderation to the possbility that the practice is a result of “superior
competitive performance.” It must not punish firms who achieved their success through fair competition
in the marketplace.?*? The Tribuna noted in NutraSweet that no provision directsit to take into account
efficienciesassociated with adominant firm’ sabusivebehaviour.*  InNeilsen and Tele-Direct, however,
the Tribunal indicated that efficiencies are rdlevant to determining whether an act is anticompetitive.2*

Accesstordief under section 79islimited in severa ways. Section 79(5) expresdy carvesout theexercise
of an intellectua property right. Under section 79(6), a three year limitation period is imposed for
gpplications to the Tribuna and section 79(7) provides that no application may be made under section 79
if proceedings have been commenced under the conspiracy provision (section 45) or themergersprovision
(section 92).

Application to Anticompetitive Pricing

The types of behaviour referred to in subsections (@), (€), (d) and (i) of section 78 dl relate to pricing.
More generaly, price manipulation may be used by adominant firm in awide variety of waysto discipline,
deter or eliminate competitors. In the abuse cases so far, however, pricing issues have played areatively
gamdl role

One of the anticompetitive acts aleged in NutraSweet was predatory pricing. Although, ultimatdy, the
Tribund did not find evidence of predation it made severd comments which will undoubtedly inform the
manner inwhich predation will be dedt within futurecases®® Firgt, the Tribuna accepted that predation
could be an anticompetitive act under section 79 but suggested that the specific reference in section 78(i)
to sdleshelow acquisition cost would makeit difficult to assert abuse againgt amanufacturer. The Tribund
noted that only acquisition costs were relevant not other costs such as overhead and didtribution. In
consdering how predation alegations should be addressed under section 79, the Tribuna endorsed the
Areeda-Turner test under which pricing below margina cost is deemed predatory. As discussed above,
the Tribuna aso noted, as do Areeda and Turner, that average variable cost is a reasonable proxy for
margina cost only so long as the aleged predator has excess capacity. Where the predator is operating
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at full capacity, average total cost isabetter proxy because of the necessity to expand production fecilities
to increase production.

The Tribund indicated that predation isnot arational strategy unlessthereis some prospect of recoupment
and accepted that afirm may signd anintention to predatein onemarket by predatory activity in another.24
Recognition of this possibility, discussed in Part |, suggests a greater scope for predatory behaviour
because it reduces the costs and enhances the prospects of recoupment.?4’

In Tele-Direct, price discrimination by the dominant firm which had the effect of discriminating against
customers using advertising services consultants who competed with the dominant firm wasfound to be an
indicator of market power.?*® The Tribuna did not find tha price discrimination was an abuse of
dominance.

Comparison with U.S. and European Union
United States

The abuse of dominance provison has some similarities to the monopolization offence under section 2 of
the Sherman Act. Maintaining monopoly power through anticompetitive acts and attempting to gain
monopoly power through anticompetitive acts where there is a dangerous probability of success are both
offences. Monopoly power does not mean 100 per cent of a market. It is sufficient if the dleged
monopolist has enough market power to control price and exclude competitors. Typicdly, this is shown
by high market shares, evidence of barriers to entry and certain kinds of behaviour, such as price
leadership. Inthiscontext, “ superior skills, foresght and industry” have been recognized aslegitimate bases
of market power, asin section 79(4).2%

If monopoly power isfound, it isnecessary to show that the monopolist willfully engaged in anticompetitive
actsto maintain monopoly power. Thismay include other conduct addressed on aper seor rule of reason
bass under antitrust law and, generdly, any exclusonary acts which are subgtantially enhanced or made
possible by the possession and exploitation of monopoly power. The qudity of the actswill be assessed
on the basis of whether the acts, as a whole, have impaired competition in an unreasonably redtrictive
W@/.ZSO

With respect to attempts to monopolize, theandysisissmilar. A court must find an intent to monopolize,
but intent is typicaly inferred from anticompetitive acts used to gain monopoly power. The dangerous
probability of success of a monopolization strategy is determined largely by reference to the putative
monopolist’s market share as well as barriers to entry and the degree of competition in the market.?*

The two main differences between the Canadian abuse provison and section 2 of the Sherman Act are

that the Sherman Act creates a criminal offence and addresses efforts to become dominant, not just the
behaviour of an dready dominant firm. Also, aswith other U.S. offences, civil liability may adso arise under
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the Clayton Act.
Europe

As noted above, Europe has an abuse of dominance provision. As in Canada, dominance has been
equated with market power, defined as the ability to prevent effective competition and to behave, to an
appreciable extent, independently of competitors, customers and consumers.>? |n order to make such an
assessment, awide range of factors is considered, the same factors as would be taken into account in
Canada: market share, barriersto entry and conduct by the alegedly dominant firm. Unlike the approach
in Canada and the United States, however, there has not tended to be a specific anadytical framework
employed in Europe.  Als, there is no effect on competition test in Article 82. In determining whether
dominance has been abused, factors other than harm to competition are considered including fairnessand
the entitlement of businesses to be free from coercion by a dominant firm.

Assessment

Dedling with anticompetitive pricing practicesunder theabuse provison hasseverd advantages. Congstent
with the economic andlysis set out in Part |, for enforcement action to be taken the perpetrator must have
market power and the effect of the alleged anticompetitive acts on competition must be assessed. More
thanaper se regime, the abuse provison alowsfor acase by case andyss of behaviour which is senstive
to the specific factors at play in aparticular industry. It permitsthe Tribuna to look in aholigtic way & the
aggregate of anticompetitive acts, which may include more than pricing behaviour, in away thet the narrow
crimind provisons do not. This ability will become increasingly important as the structure of industries
change in different ways in response to the challenges of the new economy, including increased non-price
competition.

The structure of section 79 means that the Tribund will be able to work out the manner in which
competitionis being threatened and how it may be encouraged most effectively in particular cases. The
Tribund may make the complex assessments regarding the nature and extent of market power in the new
economy where industry specific factors, such as innovative activity, network effects may operate. These
factors will be reevant dso to assessments of whether acts are anticompetitive and their effect on
competition.  Findly, in making decisons regarding alegations of abuse, the Tribuna may make the
delicate tradeoffs that may be required to ensure between the different dimensions of the purpose dlause
of the Act are fulfilled. The Tribuna will have the difficult task of assessng economic efficiency and
deciding to what extent condderations other than economic efficiency are to be taken into account in the
context of particular cases.

Proceeding with pricing cases under section 79 does have disadvantages. Because of its market power
and competitive effects test, section 79 is much less predictable and certain than the current price
discriminationand price maintenance provisons. Given the uncertainty currently surrounding the predatory
pricing provison, little would be lost, however, by consdering predation under section 79. This lack of
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predictability will be offset in some significant number of cases by the operation of the market power
requirement itsalf since section 79 does not apply to the behaviour of the large number of firms without
market power.

As wéll, arange of questions arise when one contemplates dealing with pricing cases under section 79.
Some commentators have questioned whether the provision can be applied easily to anticompetitive acts
in the context of vertica relationships, such as price maintenance and price discrimination.®®  In price
discriminationand price maintenance, any anticompetitiveeffect islikely to beinamarket downstreamfrom
the market in which the dominant firmis acting. Thereis, however, no requirement in section 79 that the
anticompetitive acts by the dominant firm lessen competition in the same market in which it is dominant.?*
Consequently, lessening competition in the market in which someone buying from the dominant firm sdis
could be taken into account.

While section 79 could gpply to anticompetitive pricing in vertical context, the list of anticompetitive acts
insection 78 suggeststhat addressing vertica anticompetitive actsisnot the primary purpose of section 79.
Perhaps more sgnificantly, actualy doing so would require resolving some new interpretive issues before
one could confidently suggest that section 79 would be an effectivetool. For example, what would bethe
appropriate market sharethreshold for market power? Would it be the 50 per cent, referred to in previous
abuse cases, the 35 per cent threshold, referred to in the Predatory Pricing Enforcement Guidelines,
or some other threshold? Are the determinants of market power the same?

More specificdly, the Tribuna would have to develop an andyticd framework for assessng when price
discrimination and price maintenance are anticompetitive acts. While the Tribuna would be freeto do so
without the congtraintsimpaosed by the existing crimind provisions, theeconomic andysisin Part | illugtrates
that doing s0 isnot straightforward. To the extent that the Tribund were to condder the desirability of
traders to be free of coercion in the market place where such consderations conflict with economic
consderations of efficiency, its task would become till more complex.

Congdering the effect on competition in vertica pricing cases aso requires some thought. In price
discriminationand price maintenance cases, factors affecting the availability of dternative sources of supply
may have to be taken into account. Where price discrimination or price maintenance by a dominant
supplier affects only one or afew firms out of many, will there be abasisfor finding asubstantia lessening
of competition? Based on previous Tribund jurisprudence, Musgrove has suggested that, initsdecisons
to date, the Tribuna has been willing to act on rdaively minor exdusionary effects by firmswith very high
market share and has focussed on the effect of exclusonary effects on existing market participants rather
than barriers to entry.?* Will this approach have any application to vertica pricing practices? To be
specific, will the Tribunad be more concerned about price discrimination and price maintenance, even if it
only affects afew firms, where the supplier has a very high market share?

Ananaytica framework would need to be crested to dedl with predation casesaswell, though dedling with
predation is more like the work of the Tribund in its cases to date. The Tribund’s comments in the
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NutraSweet case may form the basis of such aframework. Also, section 79 dready includes a market
power requirement consistent with the Predatory Pricing Enforcement Guidelines and the economic
andyssin Part |. Neverthdess, the Tribund would have to consider how it would adapt its analysis to
predation cases. While market definition and market power in the Predatory Pricing Guidelines is
defined by reference to the tests in the Merger Enforcement Guidelines, the Tribuna has adopted
different tests. Aswell, the Tribuna’s conception of market power would have to take into account the
drategic barriers to entry possibly associated with predation cases, including sgndling and reputation
effects, discussed in Part . In assessing the aleged predator’s pricing as an anticomptitive act, the
Tribund would need to more fully elaborate its gpproach to cost/price comparisons, and consider the
relevance of intent to predate.

Findly, it isnot clear whether the remedies which may be granted under the abuse provision are suitable
in pricing cases. The Tribuna has indicated that it is rductant to grant remedies directed a pricing
practices.?®® The Tribuna may bewilling to prohibit price discrimination and price maintenance, sSince such
an order would not amount to regulating prices and could be readily monitored. It is less obvious that it
would be willing to order afirm to stop predating, Snce doing so would be tantamount to price regulation
and assessing whether the predator isin compliance would be almost as complicated as finding predation
in the first place®’

Inlight of dl theseissues, anumber of Tribuna decisonswill be required before the manner in which the
abuse of dominance provison operatesin relation to pricing cases would be well understood.
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Part 111 Enforcement of Competition Act Provisions by the Bureau
Introduction

This part of the report describes the Competition Bureau's enforcement of the provisons in the
Competition Act dedling with anticompetitive pricing practices. A brief overview of the processby which
the Bureau dedls with complaintsis provided followed by agatistica profile of the Bureau' s enforcement
experience. The profile conssts of detailed satistics for al complaints dedt with by the Bureau over the
five (5) year period beginning April 1, 1994 and ending March 31, 1999 (the “Review Period”)?® which
concerned price discrimination, predatory pricing or price maintenance. Some observations based on the
extensve interviews conducted by the authorswith Bureau staff and selected stakeholdersared so offered.
Fndly, inlight of these statistics, the Bureau’ s enforcement criteriaare assessed and some conclusonsare
drawn regarding the effectiveness of the Bureau' s enforcement activities.

Complaints Process

Complaints are received by the Competition Bureau in avariety of waysthrough the Bureau’ sInformation
Centre, including telephone cdls, letters addressed to the Bureau and email through the Bureau’ sWeb Site.
Whenthe Information Centre receives acomplaint that may relatein any way to theAct, itisentered inthe
Bureau' s computer filing system (called the “tracker™) and referred to the one of the Bureau' s Branches,
whereit isassigned to acommerce officer. Pricing complaints are dedt with by ether the Crimind or Civil
Branch.

Complaints are dso commonly referred to the Bureau by members of parliament, government ministers or
offidds in other branches of government who have received acomplaint. The Competition Act provides
that the Commissoner may sdf initiate an investigation in circumstances where an issue has come to the
Commissioner’ s atention. Finaly, thereisaforma procedurein section 9 of theAct under which any Sx
(6) residents may make a complaint to the Bureau. When this process is used, aforma inquiry must be
initiated by the Commissioner.

Bureaucommerce officersare respong blefor making apreliminary assessment of each complaint received.
Typicdly the officer begins by contacting the complainant and follows up by collecting and andysing
information relevant to the complaint. In cases where the responsible commerce officer determines that
the complaint does not disclose any basis for proceeding under the Act, the officer may terminate the
investigation. If, after apreliminary assessment, it gppearsto the officer and hisor her supervisor that there
isabasisfor amore thorough review, acomplaint is designated as a“ project” and further work is done,
induding applying the case sel ection criteriadeve oped by the Bureaw, gathering more completeinformation
and identifying and assessing the strength of evidence. In some circumstances, an opinion may be sought
from the Economics and International Affairs Branch, either on what economic evidence is needed or on
how to develop an economic theory of the case. Advice may be sought as well from the Department of
Judtice regarding particular legd issues.
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In light of the results of the application of the case selection criteriaand this more comprehensive andys's,
adecison is made as to whether the case has sufficient merit to justify going forward to the next stage, the
commencement of an inquiry by the Commissioner. Once an inquiry has been commenced the
Commissioner can use hisformad investigative powers, including seeking an order directing aperson to be
examined under oath?™>® or awarrant authorizing the searching of premisesand the seizing of documents?®
Typicdly at theinquiry stage ateam is st up to ded with the complaint, though this is often done eerlier.

Asnoted, an inquiry must be initiated when a six (6) resdent complaint is received. The Commissioner
may initiate an inquiry in other circumstances where he or she believes on reasonable grounds that an
offence has been or is about to be committed or that grounds exigt for the Tribuna to make an order in
relation to one of the provisionsin the civil part of theAct.?®! The Minister of Industry may aso direct the
Commissioner to inquire as to whether either of these circumstances exists.?%?

At any stage of an inquiry, the Commissioner may refer a matter to the Attorney Genera of Canadafor
consideration as to whether an offence has been committed under theAct.?® The Attorney General must
thendecide whether to prosecute.®* Inrelationto acomplaint under thecivil provisions, the Commissioner
may make an application for relief to the Tribunal.2®®

Alternatively, & any stage, the investigation of acomplaint may be terminated or some kind of dternative
case resolution (“ACR’) reeched. An ACR may take various forms from a Smple information visit by
Bureau gaff to explain the Act to forma undertakings monitored by the Bureau and consent prohibition
orders. If aninquiry has been commenced, only the Commissioner may discontinueit. On discontinuing
the inquiry, the Commissoner must make a report to the Minister of Industry showing the information
obtained and the reason for discontinuing the inquiry as well as advisng the complainantsand giving them
the grounds for the decisionto discontinue. 2% If no inquiry has been commenced, the Bureau may decide
to terminate the investigation or seek an ACR at any stage.

Statistical Record of Enforcement Experience

The following tables provide aprofile of the manner in which al complaintsreceived and completed within
the Review Period were dedlt with. With the assistance of the Bureau staff, al electronic records on the
Bureau's tracker system and dl physica files relating to complaints made and disposed of within the
Review Period which were consdered under themain crimina provisionsdeding with pricediscrimination,
predatory pricing and price maintenance (sections 50 and 61) and al complaints reating to pricing dedt
with under section 79, the abuse provision, were identified. The profile is based on our review of al
relevant eectronic records and physicd files within the Review Period.

-55-



Overview of Enforcement During Review Period - All Pricing Complaints®

Price Predatory Pricing Price TOTAL
Discrimination Maintenance
Complaints**
(induding 88 (9%) 382 (41%) 461 (50%) 931 (100%)
projects)
Projects 13 (20%) 27 (40%) 26 (40%) 66 (100%)
Inquiries 5 (26%) 7 (37%) 7 (37%) 19 (100%)
Formal
Enforcement 0 0 3 (100%) 3 (100%)
Proceedings
Alternative Case 4 (4%) 9 (10%) 77 (86%) 90 (100%)
Resolutions
* Includes all complaints dealt with under the relevant criminal provisions and complaints under the abuse of

dominance provisionrelatingto pricing. Complaintsinthetracker not identified by sectionwerenot reviewed,
though it islikely that somerelated to pricing. That no section number wasidentified, however, suggeststhat
complaints did not involvethe elementsof theidentified anticompetitive pricing practices: pricediscrimination,
predatory pricing and price maintenance.

*x In compiling these statistics, we attempted to avoid double counting cases considered by both Civil Branch
and Criminal Branch.

Even viewed at this level of aggregation, some observations may be made regarding the Bureau's
enforcement activities during the Review Period. Most Sgnificantly, very few casesroseto thelevel of the
more intensve review characterizing the project stage. Of the complaints which did become projects, in
fewer than 1/3 was an inquiry initiated and forma enforcement proceedings were extremely rare. By
contrast, ACR’s were successfully used in about 10% of complaints. Most complaints (88%) were
terminated by commerce officers and their supervisors. The criticd role played by commerce officers
underlines the importance of ensuring that commerce officers have the appropriate tools to differentiate
complaints that have merit from those that do not.

Price maintenancewasthe most frequently complained about anticompetitive pricing practice, thoughit was
fairly closdly followed by predatory pricing. Price maintenance was aso the most likely to be the subject
of the Bureau' s use of formd enforcement proceedings, though the number of occasions on which forma
enforcement occurred was very smal even in price maintenance cases.

Withrespect to price maintenance, the rare use of formal enforcement during the Review Period represents
adgnificant change in enforcement policy from years before the Review Period. Stanbury’ s study found
that formal enforcement actions againg price maintenance reached ahigh of 58 inthefive year period from
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1981 to 1985, faling to 38 from 1986 to 1990 and 10 from 1991 to 1995. Asdiscussed in more detall
below, forma enforcement activity hasbeenlargely replaced by someform of aternative caseresolution.?®”

In contrast to price maintenance, the number of forma enforcement actions with respect to price
discrimination and predatory pricing has never been substantid. That there were none during the Review
Period is consistent with earlier enforcement activity.?®® Moreover, unlike price maintenance complaints,
the proportion of price discrimination and predatory pricing complaints resolved through aternative case
resolutions during the Review Period was very smdl.

Notwithstanding the pervasiveness of price discrimination as described in Part 1, the number of price
discriminationcomplaintsisardatively smdl proportion of thetotal. There may be severd of explanations
for this. ThePrice Discrimination Enforcement Guidelines are very specific regarding how the Bureau
interprets the price discrimination provison, section 50(1)(a) and, in light of this high degree of
predictability, busnesses are able to implement compliance programs successfully.  Some industry
organizations interviewed for this study suggested that they were able to obtain compliance with the
provision by advising the businesses with which they dedlt of its requirements. Consequently, one must be
careful about conduding that the provigon is ineffective Smply based on the relatively smal number of
complaints.

Another interesting feature of the satistics on price discriminationisthat, of the small number of complaints,
there would seem to be adisproportionately high number of projectsandinquiries. Thisgpparent anomaly
may be explained in part by the fact that al five (5) complaintsin which inquiries were commenced were
initiated usng the Sx (6) resdent process described above under which the Commissioner is obliged to
commence an inquiry.
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Disposition of Price Discrimination Complaints During the Review Period*

Disposition of Civil Complaints Crimind Complaints TOTAL
Complaint
Complaints Projects Complaints Projects
Inquiries - - 1 4 5
Enforcement - - - - -
Proceedings
Alternative Case - 1 1 2 4
Resolutions
Terminated (Totdl) 3 5 71 5 84
Withdrawn - 1 17 2 21
B .
A Insufficient 1 - 4 1 6
Information
S
|| Not Related to - - 4 - 4
S | Act
Failure to meet
Requirements 1 3 39 3 46
of Act
Other** 1 1 7 - 9

* 1994-95 to 1998-99.

** Other includes primarily situations in which the reason for termination was not clear.
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Disposition of Predatory Pricing Complaints During the Review Period*

Disposition of Civil Complaints Crimind Complaints TOTAL
Complaint
Complaints Projects Complaints Projects
Inquiries - 2 - 4 6
Enforcement - - - - -
Proceedings
Alternative Case 3 1 3 2 9
Resolutions
Terminated (Totdl) 23 12 324** 12 371
Withdrawn 4 5 84 4 103
i Insufficent 2 2 48 1 52
Information
S
I Not Related to 2 - 19 - 21
S | Act
Failure to meet
Requirements 13 5 200 7 225
of Offence
Other*** 2 - 57 - 59

* 1994-95 to 1998-99.

** Thetotal number of criminal complaintsterminated islessthan thetotal bases of termination indicated because some

complaints were terminated on multiple bases.
**% Other includes primarily situationsin which the reason for termination was not clear.
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Disposition of Price Maintenance Complaints (including refusal to supply)

During Review Period*

Disposition of Civil Complaints Crimind Complaints TOTAL
Complaint
Complaints Projects Complaints Projects
Inquiries - - - 7 7
Enforcement - - - 3 3
Proceedings
Alternative Case 1 - 69 7 77
Resolutions
Terminated (Totdl) 19 - 344** 18 381
Withdrawn 3 - 90 5 98
i Insufficient 4 - 121 2 127
Information
S
I Not Related to 8 - 93 - 101
S | Act
Failure to meet
Requirements - - 5 7 12
of Offence
Other*** 4 41 4 49

* 1994-95 to 1998-99.

** Thetotal number of criminal complaintsterminated islessthan thetotal bases of termination indicated because some
complaints were terminated on multiple bases.

*** Other includes primarily situationsin which the reason for termination was not clear.

Severa observations may be made regarding this more detailed breakdown of pricing cases. The Civil
Branchdedswith rdativey few pricing cases. Thisisespecidly truein reaion to price maintenance. This
result is congstent with the comments of most officerswho indicated that pricing caseslikely would go first
to Crimina Branch unless there was some clear suggestion that the perpetrator was dominant and there
were additional anticompetitive acts. Asdiscussedin Part 11, section 79 could be used to dedl with pricing
practices. Looking at the complaintsdedt with in the Review Period suggeststhat thisdid not occur during
the Review Period in a Sgnificant way, perhaps owing to the uncertainty surrounding how precisdy the
abuse provison would be applied. It may aso be, smply, that, in most pricing complaints, the alegation
did not involve adominant firm.
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If one diminates the complaints which were withdrawn, where insufficient information was provided or
which were not related to the provisons of the Act, it is possible to get a sense of the number of cases
regjected on the merits during the Review Period: price discrimination - 55 out of 84, predatory pricing -
284 out of 371 and price maintenance - 61 out of 381. Even thesefigures may be somewhat inflated sSince
they include dl the cases designated as* other”. For most of these cases, it was not possibleto discern the
disposition of the complaint from the Bureau's records. Nevertheless, in at least some of these cases,
undoubtedly, a concluson was reached that there was no substantive basis for going forward with the
complaint. One driking feature of these figures is how few price maintenance cases were rejected on the
merits. This may be explained in part by the large number that were found not to be related to the
provisions of the Act (101 out of 381), as compared to price discrimination (4 out of 84) and predatory
pricing (21 out ouf 371), where most terminated cases were rejected onthe merits. The difference may
reflect the very specific requirementsfor price maintenance as compared to the requirementsfor predatory
pricing expressed in the Predatory Pricing Enforcement Guidelines. Allegations regarding market
power and price/cost comparisons will amost aways be contestable, whereas an assessment of whether
the dements of price maintenance are present isrdatively straightforward. The differencesinthe Satigtics
for price discrimination and price maintenance cannot be explained in this way because the eements of
price discrimingtion are relatively specific aswell.

Complaints and Projects by Industry During Review Period*

Percentage of Tota Complaints
Industry (including projects) Percentage of Total Projects

Gaxdline 16.7% 7.5%

Groceries 1.5% 9.1%

Concrete 1.1% 3%
Tdecommunications 2.9% 18%

Waste 2.5% 9.1%

Other 75.3% 53.3%**

* 1994-95 to 1998-99.
** No other industry accounted for more than 2% of projects.

Asillugrated inthetableabove, complaintsarerecaived from awidevariety of industries. Withthenotable
exception of gasoline, no single industry appears to be the source of a disproportionate number of
complaints.  When one examines the incidence of projects by industry, however, there are certain
indugtriesin which thereare seriousenough concernsthat projectswere commenced in asignificant number
of cases: gas, groceyies, telecommunicationsand waste, together accounting for dmost 50% of total Bureau
projects relating to pricing. It isaso notable that the overwhdming significance of gasolinein complaints
did not follow through into projects, where groceries, telecommunications and waste were al more
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frequently the subject of the more thorough investigations to which projects are subject.?®
Other Observations on Enforcement Practice

It is possible to add severa observations based on the review of project files and interviews with Bureau
personnel.  With one exception, the Bureau has not attempted to create specidized expertise related to
pricing complaints. The exception is in the area of price maintenance. One commerce officer has
developed a specidization in deding with these cases, extensvely and successfully employing dternative
case resolution Strategies.

Certain officers have acquired extensive experience in industriesin which concerns about pricing problems
appear to beendemic, such asgasoline, telecommunicationsand waste. Recognition of the experienceand
ingght of officers with such industry specific expertise means that they tend to be involved as new
complaints reach the Bureauwithin their areas. There is dso increasing inter-branch cooperation to take
advantage of such expertise, not only between Crimind and Civil Branches but between these branches
and the Mergers Branch. This may take the form of information sharing, consultation or even temporary
secondment of personnel. So far such cooperative leveraging of expertise has not been indtitutiondized to
asgnificant extent, though severa commerce officers have been designated asresponsiblefor dedling with
the high volume of gasoline complaints, most of which relate to pricing.

Hndly, dl officersinterviewed in the Crimind Branch indicated that they rigoroudy applied the Predatory
Pricing Enforcement Guidelinesand thePrice Discrimination Enfor cement Guidelinesinthar andyds
of cases. This conclusion was confirmed by the review of tracker records and project files. Indeed, even
in pricing cases dedt with under section 79, where the complaint related to predation, the Predatory
Pricing Enforcement Guidelines tended to inform the gpplication of the statutory framework.

Case Sdection Criteria
Introduction

Both the Crimind Branch and the Civil Branch, aswell asthe other branches at the Bureau, have adopted
case sdection criteria to ensure that competing priorities are evauated in a systematic way and that
resources within each branch are efficiently dlocated. Since 1996, in an effort to create a system to
facilitate the assessment of competing priorities across branches and ensurethat total Bureau resourcesare
dlocated efficiently, the criteria used in each branch have had a common core of identicd factors. Under
each core factor, each branch uses additional supplementary factorsto reflect consderations uniquetoits
operations. Numericd weights are given to each factor. In gpplying the factors to a particular case, a
score is given in relation to each factor reflecting its significance in that case. The total score is used to
assess the desirability of proceeding with forma enforcement action. The Bureau is currently undertaking
a review to determine whether further harmonization of the case sdection criteria across branches is
possible and desirable.
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Asnoted above, the gpplication of the criteria, which requiresafairly complex andyss, takes place around
the time the Bureau makes the decision to make a complaint a "project” and to subject it to a more
thorough investigation. Inmaking thisdecision, the results of the gpplication of the criteriaare not followed
mechanigicaly. The criteriaare designed as an aid to management decison making, not a subgtitute for
management discretion.

In an eraof continualy shrinking resources, it is essentia for any government organization to put in place
systems which will assigt it to marshd its resources most effectively to accomplish its mandate?”® Inthe
case of the Bureaw, its respongbilities have increased as deregulation has moved a greater proportion of
business activity into the private market place and as a consequence of the mgjor amendmentsto theAct
in 1986 and in 1999. Aswadll, internd reorganization, including the establishment of a permanent unit
responsible for amendments to the Act, has reduced the resources available for enforcement activity. Its
expanding responsibilities have not been accompanied by large increases in the Bureau's budget.?? In
response to its expanded responsibilities and constrained resources, the Bureau has established priorities
in its enforcement activity which are reflected in its case selection criteria

For the purposes of this study, the question iswhether the case selection criteriaare appropriatein relation
to the enforcement of the provisons of the Act deding with anticompetitive pricing practices. Thisisa
narrow focus. It does not permit us to address the generd effectiveness of the criteria or the relative
importance accorded to pricing practices as compared to the enforcement of other provisions of the Act.
In the following sections, we describe, in generd terms, the case selection criteria and how they ded with
anticomptitive pricing complaints, followed by our assessment.

Description of Case Selection Criteria

The following overview of the case sdection criteria used by the Bureau is based largely on the criteria
applied by the Crimina Branch which are specifically adapted to address pricing cases. Thefactorsinthe
Crimind and Civil criteria, however, are essentidly the same, though they are sometimes dlocated into
different categories and assigned different weights. The common core of the case selection criteriaconssts
of four (4) categories of factors:

Economic Impact
Enforcement Policy
Strength of the Case
Management Condderations

A owbdNpE

The economic impact of the dleged anticompetitive activity is consdered by reference to severd
subcategories, including the following:  what volume of commerce is affected; what is the market power
of the person dleged to have engaged in an anticompetitive act (determined by reference to market shares
and barriers to entry); are prices expected to rise, by how much and over what period; and the length of
time that practice has been engaged in. Under the Civil criteria, the effect on any aspect of competition,
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not just the effect on price, is taken into account.

With respect to enforcement policy considerations, again there are anumber of subcategories of factors
whicharetaken into account. The only pricing practice addressed in this study which is accorded priority
in enforcement under the Crimind criteriais horizontd price maintenance. Under the Civil criteria, abuse
of dominance is a priority, though, as noted above, pricing cases typicaly have not been dealt with under
section79.  Severd other factorswhich point in favour of forma proceedingsare (1) the deterrence vaue
of aforma enforcement action, (2) the jurisprudential value of a decided case, (3) whether the dleged
perpetrator has ahistory of engaging in anticompetitive acts, (4) whether the behaviour is covert and (5)
the geographic scope of the offence. Under a separate category, a case aso receives points, however, if
the matter can be resolved through an ACR. Findly, "public sengtivity” in the sense that the caseislikdy
to attract sgnificant public attention aso leads to a higher score.

The third category inthe Crimind criteria, strength of the case, refersto specific offences. Indl cases, the
strength of both documentary evidence and witnesses are assessed. For predation, the only issuesin the
criteria are (1) the market power of the aleged predator, based on market shares, their stability over time,
barriersto entry and the existence of other large rivas, (2) whether prices are less than average variable
cost and (3) whether low pricing is a palicy. The analyss for price maintenance is much more sraight
forward reflecting the degree of certainty inthelaw. The only issue is the evidence on the existence of an
attempt to maintain pricesby "agreement, threet, promise or other means,” or of arefusa to supply because
of low pricing. No reference at al is made to price discrimination though the Bureau's files disclose that
the case sdection criteria are gpplied to price discrimination cases. The Civil criteria refer only to the
likelihood thet a case will be successful.

Management consderations, the fourth category, involves a consderation of the financid resources and
investment of personnd time needed to bring the case to its anticipated conclusion. The longer acaseis
likely to take and the more financia and human resourcesthat will be required, the lower the score on this
factor. The urgency of proceeding with the case is abasis for an increased score.

Application to Pricing Practices

From the interviews conducted for this study, it is clear that the case sdlection criteriaare used asaguide
to management decison making not asubgtitute. Often, it was suggested that if acase was congdered to
have sufficient merit, it could be proceeded with notwithstanding alow score. It was dso suggested that
the criteria were most important in the rare situation when severa cases arose a the same time and
resource congraints would not permit the Bureau to pursue them al. Consequently, while as discussed
below, there are severa agpects of the case sdlection criteriawhich may tend to produce low scoreswhen
gpplied to pricing cases, it seems that they would not necessarily prevent a meritorious case from
proceeding.

The most obvious aspect of the case sdection criteria which would work againgt high scores in pricing
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cases as opposed to some other kinds of cases is that the only pricing practice addressed in this study
which isidentified as an enforcement priority is horizontal price maintenance. Other aspects of the case
selection criteriawould appear to have differentia effects of pricing cases depending on the nature of the
case.

With respect to market power, it may be expected that many price discrimination and price maintenance
cases which have merit based on the provisons of the statute will not be favourably judged since market
power is not required under the Act for these offences. The economic andysis in Part | suggests that
market power is a necessary condition for most price discrimination and price maintenance to be
anticompetitive so market power may be an appropriate consideration. Nevertheless, its application
creates a gap between what the statute contemplates and what the Bureau does which does not occur
where market power is expresdy identified as an eement of the regulated behaviour. With respect to
predation, there is no statutory market power test elther, but imposing market power as an enforcement
criterion is congstent with the Bureau's Predatory Pricing Enforcement Guidelines. Market power is
required under the abuse provison.

Geographic scope is another factor in the Crimind criteria which often will not be present in price
discriminationor price maintenance cases, Since our review of Bureau files disclosed that many such cases
invalve asingle supplier and single customer. Our review suggests thet it islikely to be rare in predation
cases aswell, most of which involved loca markets. Geographic scopeisnot separately referred toin the
Civil criteria

The likdihood of success using an ACR gpproach is high in price maintenance cases but relaivey low in
price discrimination cases and predatory pricing cases based on the satistica profile above. This seems
to have an ambiguous effect under the case sdlection criteria. Cases are scored higher if a prosecution or
goplication to the Tribund is thought to be needed based on the history of the perpetrator and the need for
deterrence, in other words when an ACR is not feasble. At the same time, if an ACR is a reasonable
drategy, thisis dso accorded points. The likelihood of a successful ACR would aso result in a more
positive score under management consderations, while contested cases taken dl the way to a contested
trid or application to the Tribuna would score very poorly. On baance, given the significant weight
accorded to management considerations, it would appear that caseswhich are good candidatesfor ACR's
are likely to score higher than cases which are not.  This would seem to systematicdly favour price
mai ntenance cases and disfavour predation cases, where the only enforcement options are along drawn
out trid or gpplication to the Tribuna with heavy commitmentsintermsof thefinancid and human resources
of the Bureau, including the hiring of outside experts. The effect on price discriminationislessclear. One
would expect that a prosecution or gpplication to the Tribuna in relation to price discrimination would be
muchmore straight forward and therefore quicker and lessexpensive. On the other hand, the statisticson
resolving pricediscrimination casesthrough ACR'sshow that thelikelihood of resolving pricediscrimination
cases thought ACR' s has been poor.

Price changes would seem to be very difficult to find in price discrimination and price maintenance cases
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snce, only one person in the market may be adversely affected. By contrast, in predation as interpreted
by the Bureau, the effect on pricesiscentrd totheanadyss. By contemplating other anticompetitive effects,
the Civil criteria are more permissvein this regard.

Regarding the strength of the case category, price maintenance cases are likely to be assessed ether very
favourably or very unfavourably, since the evidence on the narrow eements required to be met will be
present or it will not. By contrast, the strength of evidence in a predation case will rarely be assessed in
ahighly favourableway. The dementswill dwaysbe difficult to assessmuch lessto prove. Aswdll, there
iS no possihility to bolster the assessment of a predation case with evidence of intent to eiminate a
competitor or to lessen competition substantialy. Only evidence onthetwo dimensionsof thetwo part test
and the existence of a policy count. Indeed, the case sdlection criteria are more stringent than the
Predatory Pricing Enforcement Guidelines in this regard because they only permit consideration of
pricing below average variable cost. No comment may be made on the application of thisfactor to price
discrimination because price discrimination is not mentioned.

Findly, the case sdlection criteria give more weight to cases where thereis alarge economic impact. Not
only isthevolume of commerce affected identified specificaly, but al so the geographic scope of the market,
a proxy for economic impact is counted. As well, market power and public sengtivity may suggest
economic importance. This gpproach means that cases are less likely to be brought forward which are
meritorious in terms of the provisions of the Act if their economic impact issmal.

Does the emphad's on the economic impact of anticompetitive behaviour in the case sdection criterialimit
accesstordief for smal businesses? The answer will depend on the circumstances. A smdl business hurt
by anticompetitive activity may operate in a big market and, to the extent that a behaviour iswidespread
or engaged in by a dominant firm, the Size of the victim complaining will not be an impediment. Aswel,
where multiple complaints are made with respect to the same behaviour, the likdihood that the Bureau will
proceed will be enhanced.

To the extent that the criteria do tend to limit smal businessaccessto relief in court or beforethe Tribund,
other types of relief may be available. Particularly where low volumes of commerce are a stake, the
Bureau has tried to work toward ACR's, ranging from vigits to the aleged perpetrator to advise it on the
requirements of the Act, to more forma resolutions involving undertakings to the Bureau and monitoring.
The Commissioner has promoted a continuum of case resolution Strategiesto provide fagter, cost effective
rief. Asthe statistics set out above indicate, this has been extremely successful in relation to price
maintenance complaints, but much less so for price discrimination and predatory pricing. Finaly, our
review of project files examined disclosed substantia time and effort expended by Bureau officers on
complaints in which the volume of commerce a stake was rlaively smdl but where there was a serious
issue on the merits, suggesting that small business complaints are taken serioudly.

In sum, the case sdection criteriainclude factors which will tend to both enhance and reduce the score of

pricing cases, depending on the specific anticompetitive behaviour concerned. This is inevitable in the
goplication of any generd criteriato arange of different behaviours.
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In relation to price discrimination and vertica price maintenance cases the low priority attached to
enforcement and the sgnificance given to the economic impact of the anticompetitive conduct under the
case selection criteriamay lead to lower scores. In the case of price maintenance, this negative effect may
be sgnificantly offsat because of thelikelihood and availability of ACR'swhich may improve scoresaswell
as providing ameaningful aternative to prosecution. Also, meritorious price maintenance cases arelikely
to receive high scores on the strength of case criterion.

With respect to predation cases, severd features of the Crimina criteria seem likely to reduce scoresin
most cases. Like price maintenance and price discrimination, predation cases dso are not a priority and
tend to bein loca marketsin which the volume of commerce may below. Aspoor candidatesfor ACR's,
the only option for resolving apredation caseislikely to beadrawn out prosecution which will score poorly
on the management consderation criteria. Given the andlytical and evidentiary chalenges associated with
mesting the two part test, the redtrictive cost/price comparison and the lack of recognition of intent
evidence, predation cases are unlikely to score well under the strength of case criteria either.

The more flexible and openended Civil criteriamay not have the samelimiting effectsin cases of predation
because the srength of case category playsalesssgnificant role and in relation to price discrimination and
price maintenance because a broader conception of anticompetitive effect is taken into account.
Neverthdess, the overdl structure of the Civil criteria are the same asthe Crimind criteriaand no specific
priority is accorded to pricing cases. Consequently, there is no reason to expect dramaticdly different
results in the gpplication of the Civil criteriato pricing cases

Assessment of Enforcement Experience

The gatistical profile of Bureau enforcement activity tends to support the conclusion that the likely impact
of the gpplication of the case selection criteriato pricing cases will bethat few caseswill be the subject of
forma enforcement proceedings. Whether this is a concern, however, depends upon severa other
consderations. (1) is the gpplication of the case sdlection criteria dong with the Bureau's enforcement
guidelines likely to result in accurate decisons regarding enforcement based on the congderations set out
inPart1? (2) isalow leve of enforcement activity appropriate given aternative uses of Bureau resources?
(3) will the criteriaresult in sufficient forma enforcement activity?

1 Accuracy of Enforcement Decision Making
If the application of the case sdlection criteriaand the Bureau' s enforcement guiddines are likdly to result
in accurate enforcement decisons, consistent with the economic andysisin Part |, then the limited use of
forma enforcement powers would be less of aconcern. Each type of anticompetitive pricing practice is
discussed in turn.

PriceDiscrimination: Thedifficulty of making astrong economic caseagaing pricediscrimination suggests
that the Bureau should adopt a cautious approach to enforcement. The interpretive approach adopted in
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the Price Discrimination Enforcement Guidelines, for the most part, reflects such caution. A broad
interpretation is given to the circumstances in which charging different pricesto different customers should
be permitted. Similarly, the factors in the case selection criteria focussing on whether the seriousness of
anticompetitive effect show appropriate restraint. Neither the Guidelines nor the case sdection criteria
provide afully developed analysisof when price discrimination isanticompetitive. Asdemondrated in Part
I, such an andysisisdusive. Nevertheless, the case sdlection criteriado focus on cong derationswhich our
economic andysis in Part | suggests should be relevant: market power, duration of the activity and its
anticompetitive effect.

Predatory Pricing: The Predatory Pricing Enforcement Guidelines set out aframework for anaysing
predatory pricing which is generdly consstent with economic theory though its gpplication may lead to a
narrower view of predation than current economic theory would suggest because of its rlative lack of
emphads on grategic behaviour. Thesectionsinthe Crimina case selection criteriaaddressing the strength
of predation cases do not improve on the Predatory Pricing Enforcement Guidelines and, in fact,
narrow theinquiry. Asaconsequence, some cases which would meet the requirements of theGuidelines
will rank poorly. This raises some concern regarding the effect of the criteria on the accuracy of
enforcement decison making.

Price Maintenance: Thesectionsinthe Crimind criteriadeaing with assessng the strength of caseinprice
maintenance reflect the Competition Act provison but, in doing so, do not take into account possible
efficiencyjudtificationsfor pricemaintenance. Thecasesdection criteriado require consderation of market
power and anticompetitive effect, however, which may permit consideration of efficiencies. To thisextent,
the criteria gppear to provide the basis for an accurate assessment from an economic point of view.

2. Priority to be given to anticompetitive pricing practices as compared to other
Bureau Activities

Our review was focussed exclusively on the pricing provisons of the Competition Act. Consequently, it
is impossible to pronounce on the appropriateness of the criteriain light of resource congtraints and
competing priorities. To do S0, it would have been necessary to do a complete inventory of al the
Bureau's activities and assess their relative importance. Neverthdess, it is possible to ask whether the
criteria focus on the aspects of anticompetitive pricing behaviour which indicate the magnitude of
anticompetitive effects. In generd, the answer is that they do. Market power, volume of commerce,
geographic scope and public sengtivity will dl beimportant indicators of the seriousness of the effect of the
anticompetitive activity. The criteria o0 reflect some consderation of the egregiousness of the
anticompetitive behaviour. In terms of enforcement policy, whether behaviour is covert and whether the
perpetrator has ahistory of anticompetitive acts are factors adding weight to the case assessment.

3. Sufficiency of formal enforcement activity

Given our inability to assess competing priorities within the Bureau, we do not offer a concluson on
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whether a sufficient number of cases is being brought. Nevertheess, it is possble to offer some
observations. The statistics show that few cases have been pursued to resolution, except through ACR's
in price maintenance complaints. The relative absence of forma enforcement proceedings raises severd
concerns regarding the certainty and, ultimately, the effectiveness of thelaw. More forma enforcement
proceedings would force the courts and the Tribuna to progressively refine the law, making clear its
appropriate application aswell assignaling the seriousness of the Bureaur sintent to enforceit. More cases
would aso expose the wesknessesin thelaw which would, in turn, be an important catalyst for law reform.
One might hope and expect that increasing certainty brought about by greater forma enforcement activity
by the Bureau would encourage greater interest in private actions under section 36. To datethe possibility
of civil actions dleging violaion of the crimind provisions has been little used.?"2

In the absence of forma enforcement proceedings, the efforts of the Bureau to clarify itsinterpretation of
the law for enforcement purposes have been extremedy useful. Indeed, enforcement guiddines have some
magjor advantage over case law. Guidelines may be produced much more chegply and may be written to
address issues more comprehendvely than an accumulation of decisons each of which deds with only a
soecific sat of facts and may have limited application to other situations?”®  Guidelines increase the
likdihood of condstent and accurate decison making by commerce officers who make the difficult
assessments of cases at the critica preiminary assessment stage. By disclosing a clear gpproach to
enforcement, guidelines may facilitate ACR’s and, more generdly, will ease the compliance burden for
business.

Neverthel ess, such an gpproach issubject to inherent limitations. Bringing some minimum number of cases
is essentid if the private sector isto regard enforcement activities as a credible threat and an incentive to
comply with thelaw. This is not to suggest that the Commissioner’s substantia efforts to seek voluntary
compliance are wrong headed. The investment in genera education regarding the Competition Act and
its enforcement, targeted information campaigns, advisory opinions, advanced ruling certificates with
respect to proposed mergersare al useful srategies, especialy in theface of constrained resources.?”* At
some point, however, forma proceedings are needed to demonstrate the seriousness of the Bureau' sintent
to enforce the Act and to ensure that these voluntary compliance Strategies are effective.

Also, guiddines are not binding on the Bureaw, the courts or the Tribuna and are no defence to private
actions under section 36. While enforcement action in relation to activities complying with Bureau
guidelines may be practicdly unlikely, there is aresidud risk of enforcement which impairsther reiability
as compared to caselaw. Thisrisk will be exacerbated to the extent that guideines suggest interpretations
which appear to be at odds with the Statute.

Asdiscussedin Part || thereare severa waysinwhichthePrice Discrimination Enfor cement Guidelines
and Predatory Pricing Enforcement Guidelinesadopt interpretations which stretch the provisons of the
Act. In the case of Predatory Pricing Enforcement Guidelines, the elaborate two step test for
predation has not been fully endorsed inthe limited caselaw. Aswél, theGuidelines downplay of therole
of intent and the sgnificance of diminating competitors both of which are referred to in the crimind
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predatory pricing provison. The Price Discrimination Enforcement Guidelines adopt interpretations
regarding when terms are available to competitors and when a sale occurs which have been criticized as
incong stent with the statute.

When one examines the case sdection criteria, one finds additional criteria not specified in the Act. As
suggested above, most of these additiond criteria may be judtified either on the basis of the economic
andyss in Part | or prudent management of limited resources. Nevertheless, by applying criteriato the
enforcement of the Act in relation to pricing practices which are extraneous to the statute and tend to
reduce the likelihood of enforcement action in pricing cases, both the Guidelines and the case sdlection
criteriamay giveriseto severa concerns. A digunction is created between the expectations of people
complaining to the Bureau about pricing practices and what the Bureau is prepared to ddliver. Thisismost
serious, in relation to price discrimination and predatory pricing, where the complete absence of formal
enforcement actions opensthe Bureau to the chargethat it ischoosing not to enforcetheAct. Thissuggests
ether that the case sdlection criteriabe revised so asto minimize impedimentsto bringing pricing casesand
that the Guidelines berevised to more closely follow theAct or that the provisionsbereformed to provide
clearer direction for bureau enforcement policy. Either way, the result would be closer coincidence
between what the law says and the Bureau’ s enforcement policy.?™

-70-



Part IV Elements of a Competition Regime - Summary and Conclusions
Introduction

Dedling effectively with anticompetitive pricing isfraught with chalenges. Bothidentifying pricing behaviour
that is anticompetitive and designing legd rules which permit effective and timely enforcement actions are
difficult. In this part, we summarize the results of our review and draw some conclusions regarding the
Canadian rules on anticompetitive pricing and their enforcement.

Conclusions Regarding Specific Types of Anticompetitive Pricing Practices

Price Discrimination

Adequacy of Existing Provisions - There is no question that the current crimind price discrimination
provision is not adequate to address anticompetitive price discrimination. The economic anadlyssin Part
| concludes that price discrimination is not anticompetitive in many circumstances. Whether there is any
possibility that price discrimination will have an anticompetitive effect will depend on thefacts of each case.
The current provision does not require the discriminating supplier to have market power, aprerequiditeto
true discrimination, nor doesiit require any assessment of the effect of discrimination on competition. To
this extent the provison is over-inclusve. At the sametime, by falling to include discrimination in services
and discrimination in forms of transactions other than sales, the provision excludes important areas of
economic activity in the contemporary marketplace.

In its present form, the crimind price discrimination provision is not an accurate tool for addressng
anticompetitive behaviour and imposes excessive compliance and monitoring costs on business. Because
price discrimination isa crimina offence, this chilling effect is exacerbated.

This conclusion may be supported by reference to a pecific problem with the current crimind provison
which was disclosed in the study. Section 50(1)(a) does not accurately reflect the legitimate bases upon
which customers may be treated differently. The economic analysisin Part | suggeststhat only differences
inthe costs of serving different cusomers rather than smply differencesin quantity and quality, should be
adopted as the standard. The requirement that discrimination relate to articles of like quality and quantity
are partid and imperfect proxies for the different costs of serving customers.

Certain dements of the existing provision do require consderation of factorsthat the economic anadysisin
Part | suggests are relevant.  The requirement for a policy of price discrimination screens out price
discriminationthat istrangitory, perhaps as aconsequence of changesin supply or demand or to meet price
changes by competitors. The requirement that non-discriminatory pricing be “available’ to competitorsis
aso conggtent with economic theory. So long as ether is present, thereis no true discrimination.

Dedling with price discrimination as a species of abuse of dominance under section 79 has the potentid to

address some of the defectsin the crimina price discrimination provision. Tregting price discrimination as
amatter subject to civil review would be consstent with the manner in which other vertical behaviour is
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dedt with in the Act. The abuse provision incorporates the market power test which economic theory
identifies as a prerequisite to discrimination and requires there to be an assessment of the effect of the
discrimination on competition.

Nevertheless, aoplying section 79 to price discrimination complaints faces severd chdlenges. The
approach to market power in the abuse provison may have to be adapted for price discrimination cases.
Congdderation will have to be given to the appropriate market share threshold. A test which specificaly
takesinto account the availability of aternative sources of supply, asinthe refusd to dedl provision,?® may
need to be devel oped for assessng competitive effect. Aswell, thought will have to be given to how to
assess competitive effects when the dominant firm operates in a different market from that in which the
person who is affected carries on business. It is not clear whether even substantid effects on asingle or
gmdl number of firms would judtify a finding of substantiadly lessening competition under the abuse
provision.

Dedling with price discrimination under section 79 would be much less certain and predictable than the
crimina price discrimination in practice.  There are two answers to this legitimate concern.  Fir,
compliance costs will increase only for market participants who have sufficient market power to meet the
threshold for the gpplication of the provison. Even these firms need to worry about their behaviour only
if it meets the subgtantial lessening of competition test. While such a test is admittedly less certain and
predictable than the requirements of the current provision, it isahigher threshold and smilar to standards
inthe Act’s other civil provisons.  For the vast mgority of firms without market power, section 79 will
have no application, so their compliance costs will be much less than under the current regime. Second,
the approach taken under section 79 would be at |east as predictable as the current standard in the U.S.
and Europe and could be fleshed out by Tribuna decisons.

Dedling with price discrimination under the abuse of dominance provision provides a process which would
permit the Competition Tribund to achieve an accommodation of the prescriptions of economic theory and
theinterestsof individua bus nessesin being protected againgt being discriminated against by their suppliers.

The weight of economic theory suggests that the purpose of the Act should be the protection of
competition in the interests of efficiency and not individua competitors and the purpose clause of the Act
aswel as many providonsin the Act reflect this emphasis. Nevertheless, the legidative history of section
50(1)(a) as well as the purpose clause speak to the need to ensure, in the words of section 1.1, that
competition be maintained in order to ensure “that smal and medium-szed enterprises have an equitable
opportunity to participate in the Canadian economy.” Under section 79, it would be up to the Tribund to
decide whether relief was appropriate given the effects on competition in generd including any prgudice
experienced by individua competitors in the context of particular cases. The Tribuna would have to
discern the appropriate solution based on aweighing of the various eements of the purpose clause. The
Interac case, in which there were numerous interventions before the Tribunal, isagood example of the use
of the Tribunal to resolve complex issues where there are competing interests at stake.?””  Tribund
decisions would provide guidance for smilar cases. Compared to the existing per se rules for price
discrimingtion, itismorelikely to provide better resultsin more cases and will minimize the competition and
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efficiency chilling effects associated with the current over inclusive per serule.

Adequacy of Price Discrimination Enforcement Guidelines - In their current form, the Price
Discrimination Enforcement Guidelines are useful, though the Guidelines cannot fully correct for the
defects in the crimind price discrimination provison referred to above to create aprovison consstent with
the economic analyssin Part 1.  Some improvements may be made, however.

Work needs to be done to revise the Guidelines to render them more congistent with the Competition
Act. The current gpproachto“availability” of price concess onsrequiresthat an offer of aprice concesson
be made by asupplier in somecircumstances. It isdifficult to square such an interpretation with the statute.
Also, the approach taken to the interpretation of sales needsto be reconsidered. The Guidelines create
exemptionsfor enforcement purposesfor transactionsinvolving affiliates, franchisesysemsandinternationd
volume discounts which require an interpretation of sale that the is inconsstent with established
jurisprudence. At least with respect to affiliates, thisis not Smply a technica issue. There may be good
reasons for exempting saes between affiliated businesses; the terms of such sdles may not mirror am'’'s
lengthcommercid relationships. Insome such stuations, however, discrimination in favour of affiliatesmay
have anticompetitive effects?”® A blanket exemption for enforcement purposesis hard to justify.

Although thereis no technica impediment to applying section 79 to price discrimination, in order to ensure
that price discrimination is routingly analyzed under the abuse provision, the Guidelines would have to be
revamped to describe how thiswould be donein light of the issuesraised in the preceding section and to
ensure a bresk with any tendency to ded with price discrimination primarily through the crimind provison
which we concluded may exist on the basis of the statistical profilein Part 1.

Adequacy of Enforcement Activity - The satistica profile of enforcement activity shows that no forma
enforcement actionswere taken during the Review Period and few have ever been taken. Recent initiatives
to ded with complaints through aternative case resolutions had only limited success in reation to price
discrimination.  Few price discrimination complaints were dedt with under the abuse of dominance
provison.

Without assessing the relaive vaue of the Bureal' s many other activities, it is impossible to draw any
definitive conclusion regarding thisenforcement record. Nevertheless, one can say that the present criminal
provison is sufficiently defective that, in pursuing its genera mandate to protect competition, it is
appropriatefor the Bureau to adopt avery conservative enforcement approach in dealing withtherdaively
few complaints made regarding discriminatory pricing. With respect to taking cases under the abuse
provison, there areavariety of questionswhich would arise with respect to how the Competition Tribuna
would ded with apricediscrimination case. 1t isnot obviousthat pursuing casesto resolve these questions
would be a responsible use of the Bureau's constrained resources, except perhaps where price
discriminationis one of anumber of aleged anticompetitive acts or the anticompetitive effect is subgtantial.
A more cost effective strategy would be to make better useof ACR’s. Giventhe clear termsof thecrimina
provison, it is not clear why such a strategy could not be more successtul.
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Predatory Pricing

Adequacy of Provisions- Desgning rulesto ded effectively with predationisthethorniest problemrelated
to anticompetitive pricing practices. The effects can be devadgtating but are extremely difficult to distinguish
from the effects of aggressve competition, even with the expenditure of substantial resources. Onething
seems dlear, the exiging crimind provision, suffers from some serious defects as an instrument to provide
relief in circumstances where predation exists?"

The requirement for the alleged predator to be selling at prices which are unreasonably low in section
50(1)(c)®°isvery vague. Thelimited caselaw does not provide acomplete methodology for determining
whenpricesare unreasonably low. Asdiscussed bel ow, thePredatory Pricing Enforcement Guidelines
respond to thisconcern, though thereare variouswaysin which they may beimproved asdiscussed below.

Inthe absence of such aframework, the sectionitself isvery broad. Any intention to eiminate acompetitor
or the dimination of a compstitor in fact, combined with low prices may be sufficient for ligbility. While
efficiency concerns might argue in favour of a regime which prevented below cost pricing which had the
effect of diminating more efficient, vigorous or innovative competitors, the existing provison protects al
compstitors, regardless of the overdl effect on competition or efficiency. Tothisextent, the provisonisin
conflict with the economic andlysis of predation based on efficiency.

Deding with predation under section 79 is one solution to these problems. As prescribed by economic
andyssin Part |, section 79 imposes market power asathreshold for obtaining relief. The abuse provison
offers the lower civil burden of proof which may be important given the inherently contestable nature of
clams regarding predation.

Aswall, it requires an assessment of the effect on competition. The Tribuna would be ableto consider not
only whether there was a prospect of recoupment through supra-competitive pricing, but aso the effects
of predatory behaviour on the dynamic of competition in the market in which the predation took place.
Such effectswould include effect of theloss of particular competitors and their prospectsfor re-entry. The
Tribuna could sort out the extent to which it was gppropriate to take into account non-efficiency based
congderations, such as the fairness of intentionaly iminating a competitor through low prices.

The abuse provision would aso permit account to be taken of the particular conditionsin the marketplace,
induding thefactors discussed in relation to the new economy in Part I. Whereamarket was characterized
by high levels of innovation, declining costs and network effects, low pricing which diminated acompetitor
might nevertheless be found to be pro-competitive, where the pricing was part of a Srategy to introduce
anew and better technology and any dominance which resulted was unlikely to be sustained in the face of
future innovetion.

Nevertheless, section 79 does not provide a specific methodology for dedling with predation and the
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existing gpproach of the Tribund to the critical concept of market power would have to be developed and
adapted for use in predation cases. In particular, as suggested in the Predatory Pricing Enforcement
Guidelines, there may be cases of predation where the predator has a market share below the rough 50
percent guide referred to by the Tribund initscasesto date. Aswdll, the nature of market power may well
be different in predation Situations as compared to other cases of abuse of dominance. Strategic behaviour
on the part of the dominant firm would play alarger role.

One possible hurdle to obtaining relief from the Tribund is its expressed unwillingnessto directly interfere
with pricing decisons by firms. 1t may bereluctant to order afirm to cease specific pricing behaviour such
as by setting aminimum price. Ordering afirm to Smply stop predating would be virtuadly unenforcegble.
Some appropriate remedia approach would have to be devel oped before section 79 could be relied on
as an effective way to ded with predation.

Adequacy of Predatory Pricing Enforcement Guidelines - The gpproach to enforcement taken in the
Bureau's Predatory Pricing Enforcement Guidelines is generdly consstent with the factors indicating
predation identified in Part I. Neverthdess, they may set a standard which is tougher than is gppropriate
in practice.

There are severd reasons for this concern. The two part test established in the Guidelines isavery high
standard. The need to prove market power sufficient to permit recoupment to the crimina standard of
proof, beyond areasonable doubt, isvery onerous, given the ultimately contestable nature of claims about
market power. Obtaining good evidence of the aleged predator's costswill be extremdy difficult in many
circumstances, such as where the predator is extensvely verticaly integrated. In other circumstances, it
will be impossible to obtain cost evidence without the exercise of forma search powers and the inability
to demongtrate a credible prospect of recoupment may well make it impossible to take this step.

While reliance on intent evidence may relieve some of these problems; such evidence will not be available
insome cases and in many otherswill beunreliable. In any case, theGuidelines suggest thet intent will play
asmdl role in the Bureau' s assessmen.

The Predatory Pricing Enforcement Guidelines do not provide guidance on the possible application
of the newer theoriesregarding awider array of situationsin which predation may be present. They do not
fully reflect this new learning regarding how strategic barriersto entry may beidentified and measured and
how non-price benefits associated with a predatory strategy should be taken into account. Also, the
Guidelines do not address the challenges of the new economy specifically.?®

While section 79 could be used to ded with predation cases, as indicated above, there are a range of
questions which would need to be resolved with respect to its gpplication and these could be usefully
addressed intheGuidelines. The Guidelines do not, however, address how predation may bededlt with
under section 79.
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A find difficulty with the Guidelines is that the approach taken by the Bureau in the Guidelines has not
beenforthrightly adopted and applied by the courts. TheGuidelinesindicate that predatory intent, without
the structural and dynamic market characteristics which would make recoupment likely and predation
rationd, is unlikely to be sufficient to found acase. Such an approach does not fully reflect the words of
section 50(1)(c) which refer to diminating acompetitor and adesign to substantidly lessen competition or
diminate a competitor. The Bureau's approach recognizes the practica redlity that direct evidence of
intent is scarce and unreliable and that efficiency may not require the protection of particular competitors.

Prosecuting cases based on intent alone aso runs the risk of punishing unsuccessful predation which
benefits the consumer, a least temporarily, in the form of lower pricess Nevertheless, posshble
incong gtencies between the Guidelines and the Act render the Guidelines less effective. This point is
discussed in more detall below.

Adequacy of Enforcement - Prosecutions under the crimind predatory pricing provison have beenrare
and there has never beenasuccessful application to the Tribund in relation to predation, though predation
wasoneof thedlegationsin NutraSweet. Agan, without assessing the rdaivevaue of the Bureau' smany
other activities, it is impossble to draw any definitive concluson regarding this enforcement record.
Because the tests set out by the Bureau, in generd, are consgstent with economic andys's, some would
argue that nothing needs to be done claiming that the absence of forma enforcement proceedings smply
reflects the redlity that predation is rare and recognizes that the risk of being wrong is that the Bureau's
interventionwill succeed only inforcing consumersto pay more. Given the number of complaintsregarding
predatory behaviour and the strong concerns raised by some independent business organizations
interviewed for this study, this does not seem acomplete response, particularly since asargued above, the
Bureau' s approach in theGuidelinesisin need of improvement if it isto be an accurate tool for assessing
dlegations of predation.

Aswell, one may be concerned about the relatively low priority likely to be accorded to predation cases
under the Bureaur's case selection criteria which gppear to disfavour predation cases in two main ways.
Firg, the case selection criteriagive weight to anarrower range of predatory behaviour thantheGuidelines
and the economic andyssin Part | would suggest may exist. Second, because ACR's seem to berarely
successful in predation cases and, consequently, there is no dternative to a contested case with the
attendant commitments of time and expense, predation cases will rank poorly under the management
considerations factor.

There are severd factors arguing in favour of the Bureau seeking to initiate predation cases more
aggressively.  The lack of certainty regarding the law on predation is a sgnificant concern.  Formal
enforcement proceedings would force the courts and the Tribund to progressively refine the law, making
clear its gppropriate gpplication, sgna the seriousness of the Bureau’ sintent to enforce it and expose the
weeknessesin the law which would, in turn, facilitate law reform. Increasing certainty brought about by
greater forma enforcement activity by the Bureau would encourage greater interest in private actionsunder
section 36. Theseissues are discussed in more detail below.
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Price Maintenance

Adequacy of Existing Provisions - The present provisions deding with price maintenance suffer from
some of the same defects asthoseidentified abovein relation to price discrimination. Thecurrent provison
is not designed to address only anticompetitive price maintenance based on the criteria suggested by
economic andysis. Consequently, in its present form, it is not an accurate tool for taking enforcement
action and likely imposes excessve compliance and monitoring costs on business. This chilling effect is
exacerbated by the crimina nature of the offence of price maintenance.

With respect to dl forms of vertical price maintenance, the economic analysis in Part | indicates that
suppliers should be able to take advantage of efficiency based defenses, such as encouraging customers
to devote moreresourcesto the provision of customer service. Under section 61, whereasupplier refuses
to supply or otherwise discriminates againgt acustomer because of the customer’ slow pricing palicy, there
are various defences which go some way to providing efficiency based defences. There is no obvious
reason that these defences should be restricted to refusal to supply as opposed to al resde price
maintenance activities. It may, nevertheless, be preferable to have more open ended categories given the
imposshility of exhaudively lising dl possble efficiency defenses.

The current provison treets asacrimina offence efforts by anyone to induce asupplier to refuse to supply
a customer because of the customer’s low pricing policy. Where the person making such efforts is a
competitor of the customer, the motivation may often be anticompetitive. Nevertheless, the effect on
competition will depend on the effort being successful, circumstances in the downstream market and the
presence of an efficiency based judtification for the supplier’ saction. So even here, an assessment of the
effect on competition would appear to bewarranted and theper setrestment of dl attempts by competitors
to induce refusdl to supply is over-inclusive based on economic efficiency consderations.

The application of the existing abuse of dominance provision to price maintenance cases would require
consideration of the market power of the person seeking to maintain prices and the effect on competition.
Deding with price maintenance under the abuse provision would be consstent aso with the manner in
which other verticd redtraints are dedlt with under the Competition Act. Asnoted in reation to price
discrimingtion, it would require the Tribuna to consider the need to baance the interests of economic
efficency againg the interest of businesses in being free from coercion by their suppliers on the facts of
individual cases.

Relying on section 79 is not without challenges, however. Since section 79 is not specifically adapted to
dealing with price maintenance cases, the devel opment of some anaytical framework for dedling with price
maintenance cases, taking into account the efficiency based explanations discussed in Part | would be
necessary. It isnot obvious that the market power requirement should be the same in price maintenance
cases as in the cases dedlt with by the Tribunal so far. The issue of question of how to ded with the
anticompetitive effects in downstream markets would also need to be addressed. As a consequence, in
the interest of certainty, guidelines addressing theseissues should be considered before section 79 ischosen
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as the preferred enforcement approach. A find disadvantage associated with dedling with price
maintenance under section 79 isthat it is subgtantidly less certain than the current crimina provison. The
impect thet this may have on enforcement is discussed in the next section.

Horizontd price maintenance is unambiguoudy anticompetitive and it is gppropriate to prohibit it on aper
se basis asin the present provision, though consideration should be given to developing an enforcement
policy and possibly guiddines to address the rdationship between horizonta price maintenance and the

conspiracy provision.

Adequacy of Enforcement - Forma enforcement actions used to be very common with respect to price
maintenance; it represented one of the success stories for the Bureau. The enforcement profilein Part 111
showsthat thishas changed dramatically. Forma enforcement actionsduring the Review Period wererare.
During the same time period, the use of ACR’s as a subgtitute was remarkably successful.

Given the restricted focus of this study, an overal assessment of the Bureau' s enforcement record cannot
be made. There is no compelling need to engage in forma enforcement proceedings as an dternative to
ACR’ssncethecrimind provisonisvery clear and the subject of substantial caselaw. Consequently, the
Bureau' s emphasis on ACR’s would seem to be appropriate.

Inevitably, dealing with price maintenance under section 79, imposing a market power requirement and
permitting efficiency defenses, would make it much more difficult to ded with price maintenance using the
ACR gpproach. The requirement to gather sufficient information to make an accurate assessment aone
will greatly extend the period of time before ACR discussons can beginin many cases. Also, againin many
cases, the exigence of market power and efficiencies will be contestable conclusons in contrast to the
reldive certainty of proving that the very specific requirementsin the current section 61 aremet. Fromthe
perspective of compliance, resort to section 79 would be far less predictable.  The reduction in
predictability will be somewhat offset for market participants who are not dominant, snce the section has
no application in such circumstances.

It may be as well that dealing with price maintenance under section 79 would reduce the ability of the
Bureau to negotiate ACR's, because it will remove the stigma of a possible crimina conviction reducing
the Bureau' s negotiating leverage. This may be offset somewhat, because it will be easier to gpproach an
aleged perpetrator where only civil sanctions may be threatened.

In any case, the economic andysisin Part | suggests that addressing price maintenance under section 79
should yield more accurate enforcement activity than the per se approach in section61. Consequently, a

cautious gpproach to enforcement of section 61 isappropriate, focusing on price maintenance wherethere
isaclear anticompetitive effect. The Bureau's case selection criteriareflect this focus.

Generd Comments
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Responding to the Challenge of the New Economy

Inthe new economy, competition will continueto increasein intengity and the pace of technologica change
will continueto accelerate. Inindustriesmogt affected by thesetrendsthe chalenge of accurately identifying
and taking enforcement action againgt anticompetitive pricing behaviour will be daunting. The Bureau needs
to ensure that its enforcement of the Competition Act reflects an gppreciation of how these industries
operate.

One way of doing so would beto work toward devel oping greater industry specific expertise as discussed
below. Another would be to ensure that emphasisis placed on taking into account the dynamic operation
of markets over timerather than short term effects. Such an gpproach will affect conclusonsregarding the
changes to the nature and durability of dominance in some sectors.

One characteridtic of innovation driven marketsis that the innovator will be dominant, at least for atime,
where, for example, the innovator succeeds in establishing its product as a sandard.  The establishment
of astandard may be beneficid to consumers. A second characteristic of such markets, however, isthat
the market power needed to successfully engage in many types of anticompetitive pricing practiceswill be
dudve because such markets are characterized by declining barriers to entry and persistent threats to
dominance from new productsand technology. Any standard will not be sugstainablein thelong term since
standards themsdlves are a Sgnificant Site of competition. This has direct implications for the manner in
which market power assessments are conducted under the abuse of dominance provison and under the
Predatory Pricing Enforcement Guidelines.

The competition policy andyss currently conducted by the Bureau recognizes dynamic efficiency
congderations in many Stuations. The sructure of section 79 permits dynamic efficiency condderations
to betakeninto account. Aswell, theframework devel oped for interpreting the predatory pricing provison
in the Predatory Pricing Enforcement Guidelines, is based on dynamic efficiency. With respect to
neither provision, however, hasthe Bureau spelled out how it will address dynamic efficiency inthe specific
context of the indudtries of the new economy. More importantly, the current per se crimind provisons
dedling with price discrimination and price maintenance, on their face, provide little scope for a dynamic
efficiency andyss. Accordingly, one may be concerned that these provisons are not well adapted to be
responsive to the changes currently transforming the Canadian economy.

Marshalling Industry Specific Expertise

Through experience particular Bureau officershave gained an in depth understanding of particular industries
but greater efforts need to be made to capitalize on this accumulated wisdom and to develop it. Recently,
the Civil Branch arranged to obtain information on aregular basis from the Mergers Branch related to the
wasteindustry. Thissort of information exchangeaswell asgpplying expertiseheld by particular individuas
in different branches should be encouraged and supported.
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The importance of improving industry specific expertise sems from a range of factors disclosed in this
sudy. The Bureau's basic role as an investigative agency isto respond to complaints. This encourages
anintendve examination of the current Stuation subject of the complaint but may discourage congderation
of longer term trends.®? Yet it is precisdly such trends that may be most relevant to assessing the likely
competitive impact of a particular behaviour. Sengtivity to dynamic changes in indudtries is both more
difficult and more important given the current radica transformation taking place in some indudtries asthe
Canadian marketplace responds to the challenges of the new economy. Pricing strategies are becoming
more sophisticated and the environment for many businessesis evolving quickly in response to accel erated
technologica change and network effects.

More effective marshdling of industry specific expertise at the Competition Bureau is criticd to ensuring
that Bureau officers are equipped to make accurate judgements on the high volume of complaintsthey ded
with. Asthe statisticd profilein Part 111 shows, most pricing cases are resolved, in one way or ancther,
before complaints become projects based on an officer's preliminary assessment. As a consequence, it
is a this stage that the impact of competition law will be experienced by many market place participants
and so priority must be attached to maximizing the likelihood of an accurate assessment at this stage.
Enhanced industry specific expertise may aso permit complaintsto be processed inamoretimely and cost
effective manner.

The need for industry specific expertiseismost pressing in relaion to predation caseswhere the assessment
of market dynamicsis most complex, in part, because of the need to take into account strategic behaviour
by the alleged predator, such asbehaviour related to itsreputation. Aswell, not only must the Bureau take
into account the dynamics of the market in which the predation is dleged, but dso other marketsin which
the alleged predator is active. An gppreciation for what has happened and what is likely to happen in an
industry makes assessments about the credibility of predation smpler and more likely to be accurate. In
some casesin which it was determined not to proceed, for example, it may be useful to monitor the market
inwhich the predation was aleged to have been occurring. Gathering thistype of information would permit
better understanding of the competitive processin aparticular industry and the possible application of some
of the newer theoreticd rationdes for predatory strategies.

Enhancing industry specific expertise does not mean that a case should be considered on anything other
than its own merits. Rather, it would alow more accurate assessments of what isgoing on in aparticular
dtuation based on past experience and a sophisticated appreciation of current and likely future
developments. The challengeisto create effective Strategies to better develop and lever such expertise.®

The Limitations of Guidelines
Through its Price Discrimination Enforcement Guidelines and Predatory Pricing Enforcement
Guidelines the Bureau has attempted to provide, for enforcement purposes, a coherent rationae for

enforcing the crimind provisions dedling with price discriminaion and predatory pricing. Despite some of
the criticisms made above, for the most part, this has been a very effective approach to enforcement.
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Guiddines are dgnificantly more cost effective than litigation for the purposes of clarifying interpretive
uncertainty relating to the provisons of the Competition Act. As well, they can ded with issues
comprehensvely and within an andyticd framework, while decisons in individua cases contribute only
incrementdly to the understanding of the law and the analysis may be tied to the facts of each case.
Guiddinesincrease the likeihood of consstent and accurate decison making by commerce officers who
make the difficult assessments of cases at the criticd preliminary assessment stage. By disclosing aclear
gpproach to enforcement, guidelines may facilitate ACR’s and, more generdly, will ease the compliance
burden for business.

Nevertheless, guiddines have limits. Guiddines have no binding effect on the Bureau and provide no
defenceto private enforcement. They are not cgpable of correcting basic defectsinthelaw. Tothe extent
that the enforcement policy disclosed in the guideines is a variance with the provisons themselves, the
guiddines are less reliable. Aswadll, there isarisk that a gap will be created between the expectations
about enforcement based on the provisons of the Act and enforcement activity based on the guidelines.

We have found that there are severa waysin which the Price Discrimination Enforcement Guidelines
and Predatory Pricing Enforcement Guidelinesadopt interpretationswhich stretch the provisons of the
Act. Inthe case of Predatory Pricing Enforcement Guidelines, the elaborate two step test for
predation has not been fully endorsed inthe limited caselaw. Aswell, theGuidelines downplay of therole
of intent and the sgnificance of diminating competitors both of which are referred to in the crimind
predatory pricing provison. The Price Discrimination Enforcement Guidelines adopt interpretations
regarding when terms are available to competitors and when a sale occurs which have been criticized as
incongstent with the statute. When one examines the case selection criteria, one finds additiond criteria
not specified in the Act.

In order for guidelines and other voluntary compliance drategies to be successful, they must be
accompanied by forma enforcement activity. Such activity isneeded both to show that forma enforcement
is a credible threat and to clarify the law, whether by confirming the Bureau's interpretation or by
discrediting it. By showing the defects in the law, forma enforcement encourages law reform.

Formal enforcement may beuseful inrdationto pricing practices. Therearesignificant differences between
what economic theory would prescribe and the criminad provisions dedling with anticompetitive pricing.
In part, thisis because the pricing provisons were designed to protect certain categories of competitors
from activities of other competitors percelved to be unfair, rather than the promotion of overal economic
efficiency. These conflicts between the protection of competitors and the promotion of efficiency should
be resolved in the courts, before the Tribuna or though legidative reform.

Admittedly, the litigation dternative is not a very efficient way of protecting competition,?®* exposing
problems with the law or clarifying its operation. It is essentid to acknowledge that increased litigation
would impose enormous resource demands on the Bureau. The resource implications of increased formal
enforcement activity would have to be addressed. One possible solution may be to permit private access
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to the Tribuna as recommended recently by Roach and Trebilcock.?®
Improved Communications Strategy

The Bureau needs to find a more effective communications drategy to make the Act and the role and
practice of the Bureau better understood by the business community and the public.®® In particular, the
independent business community seemsto fed that the Bureau is not enforcing the Act in amanner which
lives up to the promise of the purpose clause and the language of the pricing provisons. While the work
of the Bureau has become significantly more transparent in the past few years, interviews conducted for
this study reveded that substantial work remains to be done. Promoting better understanding of its
interpretation and analysis would encourage compliance, enhance the legitimacy of the Bureau' s activities
and provideabasisfor informed public discussion of the extent to which Canada s competition law dedling
with anticompetitive pricing are adequate.

Recommendations
Price Discrimination

1. Inorder totar get anticompetitiveconduct accur ately, competition rulesdealingwith price
discrimination

(@ should apply to
0] all products, including articlesand services,
(i) all forms of transactions, not just sales,
(b) should not apply to
0] differential pricing by asupplier justified by differencesin the cost
to the supplier of serving different customers,
(i) price differenceswhich are a temporary expedient or a defensive
competitive response,
(© should take into account
0] the market power of the supplier, including the availability of
alter native sour ces of supply, and
(i) the competitive effects of the price discrimination.

2. Price discrimination should not bea criminal offencebut should be subject to civil review.
3. Civil review could be accomplished under the abuse of dominance provision, section 79,
in a manner consstent with recommendation 1, but revison of the criminal price

discrimination provision, section 50(1)(a), should be considered in the next round of
amendments to the Competition Act.
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The Price Discrimination Enforcement Guidelines should berevised to

@ provide guidance regar ding the application of the abuse of dominance provision,
section 79, to price discrimination, including an analytical framework for the
assessment of market power and competitive effect under section 79,

(b) modify theanalysisof thecir cumstancesin which priceconcessionsar econsidered
to be available to competing customersin a manner mor e consistent with theAct
by revising the requirement that any concession unilaterally offered to one
customer be offered to all othersand

(© modify the analysis of transactions between affiliates, salesto franchise systems
and inter national volumediscountsto moreaccur ately reflect thecommercial law
definition of sales.

Predatory Pricing

In order to target anticompetitive conduct accurately, competition rules dealing with
predatory pricing should take into account

@ the market power of the alleged predator including the prospect for the predator
to recoup the costs of itslow pricing policy,

(b) the degreeto which the predator isselling below its costs and

(© evidence of predatory intent.

Predatory pricing should not be a criminal offence but should be subject to civil review.

Civil review could be accomplished under the abuse of dominance provision, section 79,

in a manner consistent with recommendation 5, but revison of the criminal predatory

pricing provision, section 50(1)(c), should be consider ed in the next round of amendments

to the Competition Act.

The Predatory Pricing Enforcement Guidelines should berevised to

@ provide guidance regar ding the application of the abuse of dominance provision,
section 79, to predatory pricing, incduding an analytical framework for the

assessment of market power and competitive effect under section 79,

(b) expand thediscussion of how firmsmay create strategic barriersto entry by their
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10.

11.

12.

13.

14.

behaviour, such as by creating a reputation for predation, to reflect current
economic thinking regarding the broader range of circumstances in which
predation may occur and

(© provide guidance on the application of theGuidelines to industries most affected
by the accelerating pace of innovation and the other characteristics of the new
economy.

The Bureau should consider adopting a mor e aggr essive appr oach to initiating formal
enfor cement actionsin predation cases, taking dueaccount of budgetary implicationsand
competing priorities.

Price Maintenance

In order to target anticompetitive conduct accurately, competition rules dealing with
vertical price maintenance should take into account

@ the market power of the supplier, including the availability of alter native sour ces
of supply, and

(b) the competitive effects of the price maintenance, including any efficiency based
explanations.

Vertical price maintenance should not bea criminal offence but should be subject to civil
review.

Civil review could be accomplished under the abuse of dominance provision, section 79,
in a manner consistent with recommendation 10, but revison of the criminal price
maintenance provision, section 61, should beconsider ed in thenext round of amendments
to the Competition Act.

Consider ation should begiven tothedevelopment of guidelinesregar ding theapplication
of section 79 to price maintenance cases, induding an analytical framework for the
assessment of market power and competitive effect under section 79.

Consderation should be given to developing guidelines to address the relationship
between the current criminal provison, section 61, as it applies to horizontal price
maintenance, and section 45, dealing with conspiracies and agreements to lessen
competition.

General Recommendations

-84-



15.

16.

17.

18.

The apparent conflicts between the promotion of efficiency and the protection of
competitors which exist in some circumstances under the existing criminal provisons
dealing with price discrimination, predatory pricing and price maintenance should be
resolved by the courts, the Competition Tribunal or through legidative reform.

The Bureau should ensure that its guidelines, policies and practices regarding
enforcement give appropriate emphasis to dynamic efficiency considerations and the
characteristics of the new economy including (i) high rates of innovation, (ii) marginal
costs declining or zero for additional units of output, (iii) the possible desirability of
market dominance by a firm where it sets a new industry standard and (iv) the
increasingly fragility of dominance.

The Bureau should increaseits effortsto develop industry specific expertisein order to
ensurethat officers are equipped to make accur ate assessmentsin a timely manner.

The Bureau should develop a mor e effective communications strategy to promote better
underganding of the Competition Act provisons and the activities of the Bureau
regar ding anticompetitive pricing, with a view to encour aging compliance, enhancing the
legitimacy of theBur eau'sactivitiesand providingan infor med basisfor publicdiscussion.
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ENDNOTES

1 Marketing practices are by far the most frequently complained about anti-competitive activity.
2. Detailed Satistics are provided in Part V.

3. Bill C-235 passed first reading on October 6, 1997 and was referred to the Standing
Committee on Industry. On April 15, 1999, the Committee decided to report the Bill to the House of
Commons without the clauses or thettitle. The Bill is numbered C-201 in the second session of the 36"
Parliament.

4, R.S.C. 1985, c. C-34, asamended by R.S.C. 1985, c. 27 (1st Supp.); R.S.C. 1985 c. 19
(2nd Supp.); R.S.C. 1985, c. 34 (3rd Supp.); R.S.C. 1985, c. 1 (4th Supp.); R.S.C. 1985, c. 10 (4th
Supp.); S.C. 1990, c. 37; S.C. 1991, cc. 45, 46, 47; S.C. 1992, cc. 1, 14; S.C. 1993, c. 34; S.C.
1995, ¢. 1; S.C. 1999, c. 2. Thishad been previoudy held in the case law (e.g. Weidman v.
Schragge (1912), 46 SC.R. 1 at 4).

5. This view was recently expressed by the Commissioner of Competition, Konrad von
Finckengtein, in his remarks to the Industry Committee on Bill C-235 (Standing Committee on Industry,
April 15, 1999).

6. Tradeoffs may dso be required, for example, between datic efficiency and dynamic efficiency,
low prices and richness of choices and present versus future terms of sales for consumers.

7. JB. Dunlop, D. McQueen & M. Trebilcock, COMPETITION POLICY: A LEGAL AND ECONOMIC
ANALYSIS (Toronto: Canada Law Book, 1987) at 208.

8. Any atempt to provide agenerd andyss of anticompetitive pricing practices must dart by
dating clearly that there are two broad traditions of analysisin good currency (S. Martin, ADVANCED
INDUSTRIAL ECONOMICS (Oxford: Blackwell, 1993)). The first one may be characterized as
maingtream industria economics generally associated with the structure-conduct-performance
framework asit has evolved and has been enriched over the last fifty years. Thisisan intellectud
tradition that has focussed on practices and markets that cannot easily be analysed by the standard
textbook competitive modd, and on the design of policiesto provide timely correctivesto such
Stuations when they are socidly costly. The second tradition may be characterized as based on the
hypothesis that the model of competitive marketsis sufficient to explain real-world phenomena.

These two traditions share most definitions and andyticd tools, so one does not have to make an

ideologica decison ex ante. Our gpproach will therefore remain agnostic. Some have argued that
empirica anayses might be able to discriminate between these two cosmologies. Thisis not the case.
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The sort of analyses that social scientists are capable of generating are at best based on “weak” causa
reasoning. Despite the attractiveness of “strong” causal thinking as digplayed by the scientific approach,
one must usudly be satisfied with “weak” theories. Empiricd evidence remains very difficult to interpret,
and it would be unwise not to be aware of this flaw when making policies.

9. Discrimination can dso occur where the same price is charged to customers who, perhaps
because one is more expengve to serve than the other, should be charged different prices.

10. D.W. Carlton & J. Perloff, MODERN INDUSTRIAL ORGANIZATION (New York:
HarperCollins, 1990); D.F. Greer, INDUSTRIAL ORGANIZATION AND PuBLIC PoLICY (New Y ork:
MacMillan, 1980).

11. D.F. Greer, INDUSTRIAL ORGANIZATION AND PuUBLIC PoLIcY (New Y ork: MacMillan,
1980).

12. F. G. Tiffany & J. A. Ankrom, “The competitive use of price discrimination by colleges’ (1998)
24 Eastern Econ. J. 99.

13. R. Wilson, NON-LINEAR PRICING (New Y ork: Oxford, 1993) at 30-36.

14. D. I. Rosenbaum & M.-H. Ye, “Price Discrimination and Economics Journds’ (1997) 29
Applied Econ. 1611. Dana developed amode demongtrating price discrimination in the airline industry
through the use of advance-purchase discounts (J.D. Dana, Jr., “ Advance-purchase discounts and

price discrimination in competitive markets” (1998) 106 J. of Political Econ. 395).

15.  Thiscomment was made by McFetridge (D.G. McFetridge, "Predatory and Discriminatory
Pricing’ in THELAW AND ECONOMICS OF COMPETITION POLICY, F. Mathewson, M. Trebilcock & M.
Walker, eds. (Vancouver: Fraser Ingtitute, 1990) at 74).

16. J Sive& D. Bernhardt, “Pirated for Profit” (1998) 31 Can. J. of Econ. 886.

17. Thiswould occur where consumers have low demand dadticity (W.K. Viscus, JM. Vernon &
JE. Harrington, ECONOMICS OF REGULATION AND ANTITRUST (Cambridge: MIT Press, 1995).

This definition of price discrimination in a datic context is the one in good currency. It presumes that
product variety is more or lessfixed, that there is no technica change and that there is no entry of new
firms. Thisishardly redidtic. In aworld characterized by congtant technica change, congtant product
innovation, and evolving consumer requirements, the assumption that one is faced with “the same
product” is hardly redligtic. But there are serious conseguences when one exits this smplistic world.
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125. The Competition Act isnot uniform in how it deals with anticompetitive effect. Section 77
contains an effect on competition test. Section 75 requires that a person cannot get adequate supply
because of inadequate competition and section 80 requires that delivered pricing be by a dominant
supplier or be widespread in amarket and that the customer is* denied an advantage that would
otherwise be available to him.” Section 76, dedling with the use of consgnment arrangements to
implement price discrimination, isanomaous sinceit isin the civil section but contains no competitive
effect test.

126. L.A. Skeoch & B.C. McDonad, Dynamic Change and Accountability in a Canadian
Market Economy (Ottawa: Queen's Printer, 1976). The Economic Council of Canada reached the
same condusion in its Interim Report on Competition Policy (Ottawa: Queen's Printer, 1969).

127. B. E. Hawk, UNITED STATES, COMMON MARKET AND INTERNATIONAL ANTITRUST: A
COMPARATIVE GUIDE (New York: Aspen Law and Business, 1996)(Val. 2).

128. Ibid. a 866. Hawk suggedtsthat the E.U. is getting less tolerant of price discrimination, while
the U.S. is becoming more tolerant (at 872).

129. Corley suggests that price discrimination “may be required for the development of socidly
vauable new products and services to be economicaly feasble’ (R. D. Corley, “1P and Competition
Law: Enforcement Challenges of the Information Economy” presented to Canadian Bar Association,
Annua Competition Law Conference (1999) at 12)).
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130. The Guidelines do say that where price discrimination is engaged in by a dominant firm for the
purpose of impeding or preventing the entry of a competitor or potential competitor, or to coerce
discriminatory discounts from suppliers with the effect that competition is or islikely to be substantidly
lessened, the Commissioner will review the practice under s. 79 (Appendix 1).

131. Thereisan oblique reference to the use of “other provisions of the Competition Act” to ded
with such astuaion in 2.2 of the Price Discrimination Enforcement Guidelines.

132.  (1980), 28 O.R. (3d) 164; aff'd (1981), 125 D.L.R. (3d) 607 (C.A.).
133. R v. Perreault (unreported, Que. Superior Court, June 16, 1996).

134. R v. Producers Dairy (1966), 50 C.P.R. (2d) 265. In Boehringer v. Bristol Meyers
Squibb, [1998] O.J. No. 4007 (Q.L.)(Ont. C.A.), the court determined that matching a competitor's
price, even if below cost, cannot be predatory, following Hoffman-La Roche. The court aso refused
to grant an injunction prohibiting the aleged predator from selling below cost on the additiona ground
that prices were inherently volatile and plaintiff would have been free to sdl below cost.

135. (1980), 28 O.R. (2d) 164, aff’d (1981), 125 D.L.R. (3d) 607 (C.A.).

136. Thisiscongagent with the gatement in Hoffman-La Roche that “[i]f an articleis sold for more
than cost it can never be held to be unreasonable’ ((1980), 28 O.R. (2d) 164, at 200 (H.C.J)), aff'd
(1981), 125 D.L.R. (3d) 607 (C.A.)). There have been severd private cases in which an dlegation of
predatory pricing have been raised: 947101 Ontario Limited Ltd. v. Barrhaven Town Centre Inc.
et al. (1995), 121 D.L.R. (4th) 748 (Ont. Ct. Gen. Div.); Mansoor Electronics Ltd. v. BCE Mobile
Communications Inc. et al. (1995), 64 C.P.R. (3d) 165 (F.C.T.D.); and Boehringer v. Bristol
Meyers Squibb, [1998] O.J. No. 4007 (Q.L.)(Ont. C.A.).

137. The defensive character of low prices set by aleged predators resulted in acquittas in severd
cases where price was above average variable cost: R v. Consumers Glass (1981), 33 O.R. (2d)
228 (H.C.); R v. Producers Dairy (1966), 50 C.P.R. (2d) 265 (Ont. C.A.); R. v. Ray (unreported,
Police Court, South Burnaby, B.C., Dec. 11, 1957); R.v. Howard (unreported, Police Court, South
Burnaby, B.C., March 19, 1958) and R. v. Fairmont Plating (Alta.) Ltd. and Fairmont Industries
Ltd. (unreported, Alta. S.C., January 17, 1977), cited in Davies, Ward & Beck, COMPETITION LAW
OF CANADA (New Y ork: Juris Publishing, looselegf) at 4-82.

138. R v. Hoffman-La Roche (1980), 28 O.R. (2d) 164, at 201 (H.C.J), aff'd (1981), 125 D.L.R.
(3d) 607 (C.A.).

139. (1995), 121 D.L.R. (4" 748 (Ont. Gen. Div.) at 760-761.

140. Hoffman-La Roche (1980), 28 O.R. (2d) 164, at 254 (H.C.J), aff'd (1981), 125 D.L.R. (3d)
607 (C.A.).
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141. lbid. at 201, 204.

142. See, for example, Director of Investigation and Research v. Hillsdown Holdings (1992), 41
C.P.R. (3d) 289 at 328-9 (Comp. Trib.).

143. R v. Consumers Glass (1981), 33 O.R. (2d) 228 (H.C.J)).

144. R v. Perreault (unreported, Que. Sup. Ct., June 16, 1996,). A consent order wasissued in
R. v. Allen Soman Enterprises Ltd. (unreported, Federal Court of Canada, May 29, 1972). One
other case involving s. 50(1)(b) resulted in an acquittd: R. v. Carnation (1969), 58 C.P.R. 112 (Alta.
C.A)).

145.  Organization for Economic Cooperation and Development, Predatory Pricing (Paris. OECD,
1989) at 82.

146. TheMerger Enforcement Guidelines define the rlevant market “in terms of the smdlest
group of products and smalest geographic areain relation to which sdllers, if acting asasngle firm (a
“hypothetica monopolis”) that was the only seller of those products in that area, could profitably
impose and maintain a sgnificant non-trangtory price increase above levels that would exist in the
absence of the merger” (at 7). The gpplication of this standard is elaborated in Part 3 of the Merger
Enforcement Guidelines.

147. Predatory Pricing Enforcement Guidelinesat 2.2.1.1.
148. Ibid. at 2.2.1.2.
149. Part 4.6, a 33-36, Appendix I.

150. Davies, Ward & Beck, COMPETITION LAW OF CANADA (New Y ork: Juris Publishing,
looseleaf) at 4-85.

151. For thisto be the case, capitd markets must be inefficient. Otherwise dl entry costs may be
financed s0 long asthereis a promised expected rate of return commensurate with therisk. See D.G.
McFetridge, "Predatory and Discriminatory Pricing” in THE LAW AND ECONOMICS OF COMPETITION
PoLicy, F. Mathewson, M. Trebilcock & M. Walker, eds. (Vancouver: Fraser Ingtitute, 1990).

152. Economies of scale meansthat unit costs are lower at higher levels of production. Economies
of scope arise where it is chegper to jointly produce two or more products than to produce each
separately. See Predatory Pricing Enforcement Guidelines, s. 2.2.1.2.

153. L.AW. Hunter & SIM. Huitton, “Is the Price Right: Comments on the Predatory Pricing
Enforcement Guidelines and Price Discrimination Enforcement Guidelines of the Bureau of
Competition Policy” (1993) 38 McGill L. J. 830 at 839-810.
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154. Predatory Pricing Enforcement Guidelines, s. 2.2.1.2. Some of these practices are
reviewable under the Competition Act ss. 76, 77 and 79.

155.  Hoffman-La Roche (1980), 28 O.R. (2d) 164, at 197 (H.C.J), aff'd (1981), 125 D.L.R. (3d)
607 (C.A.).

156. InUpper Lakes Group Inc. v. National Transportation Agency (1995), 62 C.P.R. (3d) 167
(F.C.A.), adecison interpreting a provision of the National Transportation Act, 1987, R.S.C. 1985,
C. 28 (3d Supp.) smilar to s. 50(2)(c), the Federa Court affirmed the Nationd Transportation
Agency's decison that CN's rates were not predatory based on there being no prospect of
recoupment.

157. Predatory Pricing Enforcement Guidelines, 2.2.2.
158. Ihid.

159. R v.Consumers Glass (1981), 33 O.R. (2d) 228 (H.C.J.). Excess capacity isaso
recognized as ajudtification for pricing in the grey area by the OECD, Organization for Economic Co-
operation and Development, Predatory Pricing (Paris: OECD 1989) at 82-3.

160. Predatory Pricing Enforcement Guidelines, at 2.2.2.

161. L.A. Skeoch & B C. McDonad, Dynamic Change and Accountability in a Canadian
Market Economy (Ottawa: Queen's Printer, 1976) at 218-219.

162. Predatory Pricing Enforcement Guidelines, at 2.2.2.

163. L.A.W. Hunter & SM. Hutton, “Isthe Price Right? Comments on the Predatory Pricing
Enforcement Guidelines and Price Discrimination Enforcement Guidelines of the Bureau of
Competition Policy” (1993) 38 McGill L. J. 830 at 854.

164. Davies, Ward & Beck, COMPETITION LAW OF CANADA (New Y ork: Juris Publishing,
loosdledf) at 4-89 - 4-91 gives examples of language reflecting aggressve competition versus predation
from the Hoffman-La Roche case. On the difficulty of ng intention from statements made see J.
R. Lott, ARE PREDATORY COMMITMENTS CREDIBLE? WHO SHOULD THE COURTS BELIEVE? (Chicago:
University of Chicago Press, 1999) a 7; and R. v. Consumers Glass (1981), 33 O.R. (2d) 228
(H.CJ).

165. L.A.W. Hunter & S.M. Hutton argue the Guidelines adopt a purposive interpretation focusing
on the harm that the section was intended to address (“ Comments on the Predatory Pricing
Enforcement Guidelines and Price Discrimination Enforcement Guidelines of the Bureau of
Competition Policy” (1993) 38 McGill L. J. 830 at 836).

-101-



166. Davies, Ward & Beck, COMPETITION LAW OF CANADA (New Y ork: Juris Publishing,
loosdedf) at 4-88. Statements acknowledging the limited likelihood of deviating from the requirements
of the two stage test are the following: "If it gppears that entry or expanson would likely occur on a
aufficient scae to congtrain the ability of the aleged predator to recoup itsinitial losses at alater time,
the Director would have less concern” (2.2.1.2); "evidence which may suggest an intent to lessen
competition or diminate acompetitor, which is not backed up by the market power to redlize these
gods, islesslikely to be pursued” (2.4).

167. T.Cdvani “Predatory Pricing and below-cost sdes lawsin the United States: an andys's’
(Ottawa: Competition Bureau, 1999).

168. 881F. 2d 1396 (7th Cir., 1989), cert. denied 494 U.S. 1019. For abrief history of the
evolution of U.S. antitrust law on predation see T. Calvani, ibid.

169. Ibid. at 1401.
170. lbid. at 1401-2.
171. Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993).

172. T. Cdvani “Predatory Pricing and below-cost sdes lawsin the United States: an analyss
(Ottawa: Competition Bureau, 1999) at 3-4;. D.G. McFetridge, "Predatory and Discriminatory Pricing”
in THELAW AND ECONOMICS OF COMPETITION PoLicy, F. Mathewson, M. Trebilcock & M.
Walker, eds. (Vancouver: Fraser Ingtitute, 1990) at 92.

173.  W.H. Jordan, “Predatory Pricing after Brooke Group: The Problem of State * Sdles Below
Cost’ Statutes’ (1995) 44 Emory L. J. 267.

174. E. Sawides-Gdlerson, “The Effect of ‘Below-Cost’” Sdlling Laws on Retail Prices of Motor
Gasoling’” (APl Research Study 043 1987).

175. R. Johnson, "The Impact of Sales Below Cost Laws on the U.S. Retall Gasoline Market
(Ottawa: Competition Bureau, 1999). In another recent study by an economist at the Federd Trade
Commisson, it was found that another form of intervention, divorcement statutes, which prohibits the
integration of refiners and retailers raises the price of gasoline by $.027 per gdlon, reducing consumers
surplus in the United States by over US$100 million (M.G. Vita, “ Regulatory Redtrictions on Vertica
Integration and Control: the Comptitive Impact of Gasoline Divorcement Statutes,” Working Paper
No. 227 (Washington: Bureau of Economics, Federal Trade Commission, 1999)). Ontario, New
Brunswick, Newfoundland and British Columbia have considered and rejected proposas for legidation
in the gasoline marketing industry. Legidation in Nova Scotiawas repedled. Quebec has enacted a
regulatory scheme for gasoline margins. Prince Edward 1dand regulates the prices of gasoline sold a
retall.
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176. [1991] 1 ECR 3359. This position was confirmed in Tetra Pak 11, ©J 1992 L72/1, [1992] 4
CMLR 551.

177. lbid. a 872. Where pricing was below cost and it was reasonably forseeable that a competitor
would go out of business, an abuse was found (Napier Brown/British Sugar, OJ 1988 C284/91
(Commission).

178. Theinterpretation of the Competition Act, 1980 in the U.K. closdly follows that set out in the
Guidelines (see M. A. Utton, "Anticompetitive Practices and the Competition Act, 1980" Univergity
of Reading, Department of Economics Discussion Papersin Industrial Economics, SeriesE Val. 111
(1990/1) No. 24. at 31).

179.  If busness people are only presumed to be utility maximizing, then economic theory will
countenance predatory behaviour which is not profit maximizing but engaged in for other reasons, such
asapersond satisfaction gained from eliminating competitors.

180. Davies, Ward & Beck, COMPETITION LAW OF CANADA (New Y ork: Juris Publishing,
looselef) at 4-68. The authors identify the consequent risk of s. 36 actions.

179. An Act to amend the Combines Investigation Act, S.C. 1951 (2d sess.), ¢. 30,s. 1. The
provison was dightly revised by S.C. 1952, c. 39, s. 4.

180. S.C. 1960, c. 34, s. 14.

181. Anexcdlent overview of the legidative higtory of price maintenance provisonsis set out in
Davies, Ward & Beck, COMPETITION LAW OF CANADA (New York: Juris Publishing, loosdledf) at 4-
97- 4-100.

182. Wherethe person attempting to influence the conduct of that other person and that other person
are affiliated or principa and agent, the prohibition does not gpply (Competition Act, s. 61(2)).

183. R v.LesMust de Cartier Can. Inc. (1989), 27 C.P.R. (3d) 37 (Ont. Dit. Ct.).
184. Competition Act, s. 61(9).
185. R v. Shelew (1984), 78 C.P.R. (2d) 102 (N.B.C.A)).

186. R v. Sunoco (1986), 11 C.P.R. (3d) 557 (Ont. Digt. Ct.); R v. Petrofina Can. Ltd. (1974),
20 C.P.R. (2d) 83 (Ont. Digt. Ct.).

187. R v. Mr. Gas Limited (unreported, Ont. Ct. of Justice (Crim. Div.), August 11, 1995) at 82.

188. Seecasescited in Davies, Ward & Beck, COMPETITION LAW OF CANADA (New York: Juris
Publishing, looselesf) at 4-112.
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189. R v. Royal Lepage Real Estate Services Ltd. (unreported, Alberta Court of Queen's Bench,
October 24, 1994).

190. Competition Act, s. 61(3).

191. Competition Act, s. 61(4). No offence is committed if a suggested resde priceis affixed or
applied to a product or its package or container (s. 61(5)).

192. R v. Phillips Electronics Ltd. (1980), 30 O.R. (2d) 129 (C.A.).

193. E.g. Davies, Ward & Beck, COMPETITION LAW OF CANADA (New York: Juris Publishing,
looseleaf) at 4-119 - 4-120.

194. R v.Royal Lepage Real Estate Services (unreported Alberta Court of Queen's Bench,
October 24, 1994) at para. 33.

195. Competition Act, s. 61(10).
196. R v. Salomon Can. Sports Ltée (1986), 28 C.C.C. (3d) 240 at 247, 251 (Qué. C.A.).

197. R v.WilliamE. Coutts Co. (1968), 67 D.L.R. (2d) 87 (Ont. C.A.) a 93. In that case aone
week sde at 2 locations was conddered sufficient to condtitute a practice. This definition of practice
has been gpplied in Director of Investigation and Research v. NutraSweet Co. (1990), 32 C.P.R.
(3d) 1 (Comp. Trib.), a case interpreting the abuse of dominance provision, s. 79.

198. (1980), 57 C.P.R. (2d) 186 (Qué. Sess. of Peace) at 198-199. In that caseit wasadso held
that the provision only gpplied to after sdlesservice. In R v. Les Must de Cartier Can. Inc. (1989),
27 CP.R. (3d) 37 (Ont. Digt. Ct.) the court held that refusal to supply in the interests of preserving the
brand image of the supplier’s product was permitted. See generally, R. J. Roberts, ROBERTSON
COMPETITION/ANTITRUST: CANADA AND THE UNITED STATES, 2d ed. (Toronto: Butterworths,
1992) at 181-4 and S. Wong, "The Law of Price Maintenance in Canada: Review and Assessment” in
R. S. Khemani & W. T. Stanbury, eds. CANADIAN COMPETITION LAW AND POLICY AT THE
CENTENARY (Hdifax: Indtitute for Research on Public Policy, 1991) 339 at 347-8.

199. E.g. R v. Campbell (1979), 51 C.P.R. (2d) 284 (B.C. Co. Ct.); and R. v. Mr. Gas Limited
(unreported, Ont. Ct. of Justice (Prov. Div.), August 11, 1996).

200. 220U.S. 373 (1911). Amendmentsto the Sherman Act in 1937 and 1952 made resale price
maintenance lega in most settings. These amendments were repeded in 1975 and resale price
mantenance was again aper se violatiion. Resde price maintenance may aso be contrary to s. 5 of the
Federal Trade Commission Act (15 U.S.C. s. 45) and, in some circumstances, dedlt with as a part of
aconspiracy to monopolize, contrary to s. 2 of the Sherman Act (15 U.S.C. s. 2).
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201. U.S v.Colgate & Co., 250 U.S. 300 (1919).

202. U.S v. Parke, Davis & Co., 362 U.S. 26 (1960); Acquairev. Canada Dry Bottling Co.,
24 F. 2d. 401 (2d Cir., 1994).

203. United Statesv. General Electric, 272 U.S. 476 (1926).

204. Smpsonv. Union Oil Co., 377 U.S. 13 (1964).

205. U.S v.Colgate & Co., 250 U.S. 300 (1919).

206. 465 U.S. 752 (1984).

207. Business Electronics Corp. v. Sharp Electronics Corp. No. 85-1910 U.S.S.C. 1988.

208. F. Mathewson & R. Winter, "The Law and Economics of Verticd Resraints"” in THELAW
AND ECONOMICS OF COMPETITION PoLicy, F. Mathewson, M. Trebilcock & M. Walker, eds.
(Vancouver: Fraser Indtitute, 1990) at 115-116.

209. “Opening Markets and Protecting Competition for America s Businesses and Consumers’
gpeech by Anne K. Bingaman, Assistant Attorney-Generd, Antitrust Division, Department of Justice,
April 7, 1995.

210. Italian Flat Glass, OJL33 (Dec. 7, 1988). Inthat case, the price maintenance practice was
engaged in by a shared monopoly.

211. VBBB/VBVB, OJ 1982 L54/36.
212. Pronuptia de Parisv. Irmgard Schillgalli, [1989] ECR 353.
213. AEG v. Commission, [1983] ECR 3151.

214. F. Mathewson & R. Winter, “The Law and Economics of Resale Price Maintenance’ (1998)
13 Rev. of Indust. Org. 57.

215. InR.T.Hughes& T. N. Patd, “Current Issues Involving the Price Maintenance Provisions of
the Competition Act” ((1996) 17 Comp. Pol. Rec. 40) the different trestment was of price
maintenance and refusa to supply regarding the availability of the defences was described as
“anomalous’ (at 49).

216. T.W. Ross, "Introduction: The Evolution of Competition Law in Canada’ (1998) 13 Rev. of
Indust. Org. 1 at 19.
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217. R.S.C. 1970, c. C-23, s. 33. Predatory behaviour formed part of the basis for the conviction
of theaccused in R v. Eddy Match (1927), 109 C.C.C. 14 (Que. C.A)).

218. Alex CouturelInc. v. Canada (1991), 38 C.P.R. (3d) 293 (Que. C.A.) at 324.

219. Theformer crimind provison required proof beyond a reasonable doubt and the Bureau had
never been successful in proving that the lessening of competition would operate "to the detriment or
againg the interest of the public” beyond areasonable doubt. The standard of proof before the
Tribund is on the baance of probabilities.

220. Competition Act, s. 79(2), (3) and (5).

221. Director of Investigation and Research v. NutraSweet (1990), 32 C.P.R. (3d) 1 (Comp.
Trib.) at 9-10.

222. InDirector of Investigation and Research v. Laidlaw Waste Systems Ltd. ((1992), 20
C.P.R. (3d) 289 (Comp. Trib.) at 316), the Tribunad held that it is only the existing Stuation which is
relevant for the purposes of thisinquiry. See generdly R. D. Anderson & J. Monteiro, Market
Definition in Abuse of Dominance Cases. The Pragmatic Approach of the Competition Tribunal
(September 1, 1994). The determination of product market should be made using the substitutability
test based on buyer price sengtivity adopted in Director of Investigation and Research v.
NutraSweet, ibid., Laidlaw (at 320); Canada v. D. and B. Companies (1995), 64 C.P.R. (3d) 216
(Comp. Trib.)(hereinafter “Nielsen”) (at 241), and Canada v. Tele-Direct (Publications) Inc. (1997),
73 C.P.R. 1 (Comp.Trib.), rather than the hypothetical monopolist test used in the Merger
Enforcement Guidelines. (A. N. Campbell, MERGER LAW AND PRACTICE (Toronto: Carswell, 1997)
a 54-77). The subgtitutability test isagenerd sandard: Products are in the same market if they are
close subgtitutes in the sense that small price changes would cause buyers to switch from oneto the
other. Thisisadifficult test to gpply in practice and the Tribuna has indicated that what factors are
relevant will depend on the circumstances of each case (Nielsen at 241). This test was accepted by
the Supreme Court of Canadain Director of Investigation and Research v. Southam, ([1997] 1
S.C.R. 748 at 759-760). Since direct evidence of subgtitutability israrely available, recourse may be
had to indirect evidence such asthe "physica characterigtics of the products, the uses to which the
products are put, and whatever evidence there is about the behaviour of buyersthat casts light on the
willingness to switch from one product to another in respond to changesin relaive prices' (at 759
760), quoting the Tribund. The Supreme Court has held that weighing the criteriais a matter within the
discretion of the Tribund to be exercised in accordance with the facts of each case (at 781). The
subdtitutability test has aso been gpplied in acrimind context in R. v. Clarke Transport Inc. (1995),
64 C.P.R. (3d) 289 (Ont. Ct. Gen. Div.) at 310-311.

223. Director of Investigation and Research v. NutraSweet, ibid. at 10. In Director of
Investigation and Research v. Laidlaw Waste Systems Ltd., ibid., the Tribuna congdered the
anticompetitive acts to assess whether there was market power.
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224. Director of Investigation and Research v. Laidlaw Waste Systems Ltd., ibid., at 325;
Director of Investigation and Research v. NutraSweet, ibid., at 28; Canada v. Tele-Direct
(Publications) Inc. (1997), 73 C.P.R. 1 (Comp.Trib.); and Canada v. D. and B. Companies (1995),
64 C.P.R. (3d) 216 (Comp. Trib.).

225. Director of Investigation and Research v. NutraSweet, ibid. at 28.

226. Director of Investigation and Research v. Laidlaw Waste Systems Ltd. (1992), 20 C.P.R.
(3d) 289 (Comp. Trib.) at 325; Canada v. D. and B. Companies (1995), 64 C.P.R. (3d) 216
(Comp. Trib.) at 257. In Canada v. Tele-Direct (Publications) Inc. (1997), 73 C.P.R. 1 (Comp.
Trib.) at 85), however, it was held that the absence of barriers to entry will mean that dominant firms
cannot exercise market power. This suggests that barriers to entry should always be considered one
of the prerequisites of effective market power. No other kind of market power is relevant.

227. Director of Investigation and Research v. NutraSweet (1990), 32 C.P.R. (3d) 1 (Comp.
Trib.) at 9-10. (95%); Director of Investigation and Research v. Laidlaw Waste Systems Ltd., ibid.
(87%); Canada v. D. and B. Companies, ibid. (100%); Canada v. Tele-Direct (Publications) Inc,
ibid. (96%).

228. (Ottawa Industry Canada, 1991), s. 4.2.1.

229. Director of Investigation and Research v. NutraSweet (1990), 32 C.P.R. (3d) 1 (Comp.
Trib.); Director of Investigation and Research v. Laidlaw Waste Systems Ltd. (1992), 20 C.P.R.
(3d) 289 (Comp. Trib.); Canada v. D. and B. Companies (1995), 64 C.P.R. (3d) 216 (Comp.
Trib.).

230. Director of Investigation and Research v. Laidlaw Waste Systems Ltd., ibid. at 325.

231. E.g. Director of Investigation and Research v. NutraSweet (1990), 32 C.P.R. (3d) 1
(Comp. Trib.), Director of Investigation and Research v. Laidlaw Waste Systems Ltd., ibid.,
Canada v. D. and B. Companies (1995), 64 C.P.R. (3d) 216 (Comp. Trib.); Canada v. Tele-Direct
(Publications) Inc. (1997), 73 C.P.R. 1 (Comp. Trib.).

232. Intent evidence, may, however, be considered Director of Investigation and Research v.
Laidlaw Waste Systems Ltd., ibid.

233. Director of Investigation and Research v. NutraSweet (1990), 32 C.P.R. (3d) 1 (Comp.
Trib.) at 57.

234. Director of Investigation and Research v. Laidlaw Waste Systems Ltd. (1992), 20 C.P.R.
(3d) 289 (Comp. Trib.) at 332, 343, and Canada v. D. and B. Companies (1995), 64 C.P.R. (3d)
216 (Comp. Trib.) at 257.
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235. Director of Investigation and Research v. Laidlaw Waste Systems Ltd. (1992), 20 C.P.R.
(3d) 289 (Comp. Trib.).

236. Canadav. D. and B. Companies (1995), 64 C.P.R. (3d) 216 (Comp. Trib.) a 270-271;
Canada v. Tele-Direct (Publications) Inc. (1997), 73 C.P.R. 1 (Comp.Trib.) at 235.

237. Director of Investigation and Research v. NutraSweet (1990), 32 C.P.R. (3d) 1 (Comp.
Trib.) at 35.

238. Director of Investigation and Research v. NutraSwest, ibid., at 47.
239. Canadav. D. and B. Companies (1995), 64 C.P.R. (3d) 216 (Comp. Trib.) at 267.

240. lbid. at 266; Director of Investigation and Research v. NutraSweet (1990), 32 C.P.R. (3d)
1 (Comp. Trib.) at 47.

241. Canadav. D. and B. Companies, ibid.; Director of Investigation and Research v.
NutraSweet, ibid.

242. Efficiency defenceswere not accepted in NutraSweet, ibid., apparently because of strong
evidence of exclusonary intent (at 68-69, 90). This aspect of the decison is criticized in J. Church &
R. Ware, "Abuse of Dominance under the 1986 Canadian Competition Act”" ((1998) 13 Rev. of Indus.
Org. 85 a 103-104). Several commentators have suggested that the result of the decisonisthat if a
firmis dominant and engagesin legitimate business practices, which happens to have an exclusonary
effect, it may be liable under the abuse of dominance provison. B. M. Graham, "Abuse of Dominance -
Recent Case Law: NutraSweet and Laidlaw” (1993) 38 McGill L. J. 800; J. Musgrove, "Use and
Abuse of Dominant Position: A Brief Review of NutraSweet, Laidlaw, and Nielsen” (1995) 16
Canadian Comp. Pol. Rec. 52.

243. Director of Investigation and Research v. NutraSweet, ibid. at 51-2.

244. Canadav. D. and B. Companies (1995), 64 C.P.R. (3d) 216 (Comp. Trib.); Canada v.
Tele-Direct (Publications) Inc. (1997), 73 C.P.R. 1 (Comp. Trib.).

245. Ibid. at 73-78.

246. Squeezing under s. 78(1)(a) was dleged but not found in Canada v. Tele-Direct
(Publications) Inc. (1997), 73 C.P.R. 1 (Comp.Trib.). It was dso the main anticompetitive act
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