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International
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Dumping and
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CHAPTER |
TRIBUNAL HIGHLIGHTS IN FISCAL YEAR 1998-99

On April 6, 1998, Mr. Richard Lafontaine was gppointed to the position of
Member of the Canadian Internationd Trade Tribund (the Tribund). Prior to his
gppointment, Mr. Lafontaine was Chair of the Standards Council of Canada
Mr. Lafontaine has dso held senior positions with Warnock Hersey Professiond
ServicesLtd., Lavalin and its successor, SNC - Lavdin, and Inchcape Testing
Services.

During thefiscd year, the terms of Messrs. Robert C. Coates, Q.C.,
Arthur B. Trudeau and Charles A. Gracey as Members of the Tribunal expired.
The Tribuna takes this opportunity to thank these Membersfor their valuable
contribution to the Tribuna’ swork.

On March 25, 1999, Bill C-35 that amends the Special Import Measures Act
(SIMA) and the Canadian International Trade Tribunal Act (the CITT Act)
received Royd Assent. The date of implementation will be established by Order
in Council.

Themain changesin SIMA are are-alocation of responghilities between the
Tribund and the Department of Nationd Revenue (Revenue Canada) with repect to
preliminary injury determinations and expiry reviews. The amendments aso
clarify the public interest provisons of section 45 of SIMA. In addition, achange
inthe CITT Act will give experts access to confidentia information in Tribunal
inquiries, subject to certain conditions. Chapter 11 provides more information on
the legidative changes affecting the Tribundl.

Infisca year 1998-99, the Tribunal issued two findings following injury
inquiries under section 42 of SIMA. At the end of thefiscd year, threeinquiries
werein progress. During thefiscd yesar, the Tribund aso issued five orders
following reviews under section 76. At the end of the yesar, there were
fivereviewsin progress.
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On April 29, 1998, the Tribunal, under subsection 43(1) of SIMA found that
the dumping in Canada of certain prepared baby foods originating in or exported
from the United States (Inquiry No. NQ-97-002) had caused materid injury to the
domestic industry. Having received representations on the question of public
interest, the Tribunal decided to initiate a public interest investigation under
section 45 of SIMA. On November 30, 1998, the Tribunal issued its report to the
Minigter of Finance recommending a reduction in the anti-dumping duties on
certain prepared baby foods from the United States.

On June 30, 1998, the Tribuna submitted to the Government its report on the
importation of dairy product blends outside the coverage of Canadd stariff-rate
guotas. The inquiry was referred to the Tribuna on December 17, 1997, by the
Governor in Council on the recommendation of the Minister of Finance, the
Minigter of Agriculture and Agri-Food and the Minister for Internationa Trade.

During fisca year 1998-99, the Tribuna issued 12 reports to the Minister of
Fnance concerning requestsfor tariff relief. In addition, the Tribund’ sfourth annud
satus report on the investigation process was submitted to the Minister of Finance
on February 11, 1999.

The Tribund issued decisons on 90 gpped s from Revenue Canada decisons
made under the Customs Act, the Excise Tax Act and SIMA.

Pursuant to areference from the Deputy Minister of Nationd Revenue
(the Deputy Minigter) (Reference No. AP-98-055) under section 70 of the Customs
Act, the Tribuna rendered its decision with respect to the tariff classification of
butteroil blends, comprising less than 50 percent butteroil and more than 50 percent
sugar (sucrose), and the tariff classfication of blends of butteroil and glucose.
With respect to the tariff classfication of blends of butteroil and processing solids,
the Tribuna was of the view that it was not possible to reach a definitive view on
the classfication, in light of the indeterminate and variable nature of ingredients
which may go to make up the processing solids portion of such blends.
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The Tribuna received 55 new complaints during the fiscal year. The Tribuna
issued 21 written determinations of its findings and recommendations. Ten of
these determinations related to cases that were in progress at the end of fiscal
year 1997-98. In 9 of the 21 written determinations, the complaints were
determined to be vaid or vdid in part.

For anumber of years, the Tribuna has reported in the Annua Report on its
effortsto improve the inquiry process under SIMA. Thisyear’ sannual report
includes a chapter that describes, in more detall, initiatives that have been
implemented to improve the Tribund’ sinquiry process.

Tribuna notices and decisions are published in the Canada Gazette. Those
relating to procurement complaints are also published in Government Business
Opportunities.

The Tribund’sWeb ste (www.citt.gc.ca) provides an exhaudtive repository
of dl Tribuna decisions, aswell as other information relating to the Tribund’s
current activities.

The Tribund is pursuing its extensive review of the Canadian International
Trade Tribunal Rules (Tribund’s Rules of Procedure) in order to diminate
unnecessary rules, increase efficiency and transparency and preserve fairness. The
proposed amendments will facilitate procedures arising from technologica
changes. The changesto SIMA and the CITT Act dso require the Tribuna to
amend itsrulesin order to respond to these changes.

All of the Tribund inquiries were completed on time, and decisonswere
issued within the statutory deadlines. For appeals of Revenue Canada decisions
that are not subject to statutory deadlines, the Tribunal usualy issues, within
120 days of the hearing, a decision on the matter in dispute, including the reasons
for itsdecison.

The Tribuna published two new information sheets entitled “ Information on
Import Safeguard Inquiries and Measures’ and “Information on Economic, Trade
and Taiff Inquiries.”” Both can be accessed on the Tribund’s Web site.




Tribunal’s Caseload in Fiscal Year 1998-99

Cases Brought

Forward from Cases Decisions/  Cases Cases
Previous Received in Reports Withdrawn/  Outstanding
Fiscal Year Fiscal Year Total Issued Not Initiated (March 31, 1999)
SIMA ACTIVITIES
References (Advice) - 2 2 2 - -
Inquiries 1 4 5 2 - 3
Public Interest Requests - 1 1 1 - -
Requests for Review - - - - - -
Expiries® 2 6 8 7 1 -
Reviews 3 7 10 5 - 5
APPEALS
Customs Act 231 75 306 78 69 159
Excise Tax Act 187 9 196 11 12 173
SIMA _59 _24 _83 _1 _47 _35
Total 477 108 585 90 128 367
ECONOMIC, TRADE, TARIFF
AND SAFEGUARD INQUIRIES
Textile Reference
Requests for Tariff Relief 19 19 38 17° 6 15
Expiries® 3 2 5 3 1 1
Reviews - 3 3 3 - -
Economic, Trade and
Tariff-Related Matters 1 - 1 1 - -
PROCUREMENT REVIEW
ACTIVITIES
Complaints 11 55 66 24° 27 15

1. Asaresult of a different method of reporting expiries, the first column refers to expiries for which decisions on whether or not to review had not
been made prior to the end of the previous fiscal year. The fourth column refers to decisions to review.

2. The Tribunal actually issued 12 reports to the Minister of Finance which related to 17 requests for tariff relief.

3. The Tribunal actually issued 21 written determinations which related to 24 procurement complaints.




Introduction

Mandate

CHAPTER I

MANDATE, ORGANIZATION AND ACTIVITIES OF
THE TRIBUNAL

The Tribund isan adminigrative tribunal operating within Canada strade
remedies system. It is an independent quasi-judicia body that carries out its
gatutory respongibilitiesin an autonomous and impartial manner and reportsto
Parliament through the Minigter of Finance.

The main legidation governing the work of the Tribund isthe CITT Act, the
Canadian International Trade Tribunal Regulations (the CITT Regulations), the
Canadian International Trade Tribunal Procurement Inquiry Regulations, the
Tribunal’s Rules of Procedure, SIMA, the Customs Act and the Excise Tax Act.

The Tribund’ s primary mandate isto:

conduct inquiriesinto whether dumped or subsidized imports have
caused, or are threstening to cause, materia injury to adomestic industry;

hear apped's of Revenue Canada decisions made under the Customs Act,
the Excise Tax Act and SIMA;

conduct inquiriesinto complaints by potentia suppliers concerning federa
government procurement that is covered by the North American Free
Trade Agreement (NAFTA), the Agreement on Internal Trade (the AIT)
and the World Trade Organization (WTO) Agreement on Government
Procurement (the AGP);

conduct investigations into requests from Canadian producers for tariff
relief on imported textile inputs that they usein their production
operations,

conduct safeguard inquiries into complaints by domestic producers that
increased imports are causing, or threatening to cause, seriousinjury to
domestic producers, and

conduct inquiries and provide advice on such economic, trade and tariff
issues as are referred to the Tribuna by the Governor in Council or the
Minister of Finance.
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Membership

Organization

Consultations

In carrying out mogt of its respongihilities, the Tribuna conductsinquiries
with hearings that are open to the public. These are normaly held in Ottawa,
Ontario, the location of the Tribund’ s offices, dthough hearings may aso be held
elsawherein Canadain person or through videoconferencing facilities. The
Tribuna has rules and procedures smilar to those of acourt of law, but not quite
asforma or grict. The CITT Act statesthat hearings, conducted generdly by a
pand of three members, should be carried out as“informally and expeditioudy”
asthe circumstances and cong derations of fairness permit. The Tribuna hasthe
power to subpoenawitnesses and require parties to submit information. The
CITT Act contains provisonsthat strictly control accessto confidentia
information.

The Tribund’ s decisons may be reviewed by or appealed to, as gppropriate,
the Federal Court of Canadaand, ultimately, the Supreme Court of Canada, or a
binationa panel under NAFTA, in the case of adecision affecting US and/or
Mexican interestsin SIMA. Governments that are members of the WTO may
chalenge some of the Tribund’ s decisions to a dispute settlement panel under the
WTO Understanding on Rules and Procedures Governing the Settlement
of Disputes.

The Tribuna may be composed of nine full-time members, including a
Chairman and two Vice-Chairs, who are gppointed by the Governor in Council
for aterm of up to five yearsthat is renewable onetime. A maximum of
five additiona members may be temporarily gppointed. The Chairmanisthe
Chief Executive Officer respongible for the assgnment of members and for the
management of the Tribuna’swork. Members come from avariety of
educationd backgrounds, careers and regions of the country.

Members of the Tribund, currently 6 in number, are supported by a
permanent staff of 86 people. Its principa officers are the Secretary, responsible
for adminigtration, relations with the public, dealings with other government
departments and other governments, and the court registrar functions of the
Tribund; the Executive Director, Research, responsible for the investigative
portion of theinquiry, for the economic and financia anaysis of firmsand
industries and for other fact finding required for Tribuna inquiries; and the
Genera Counsdl, responsible for the provision of legal servicesto the Tribundl.

The Tribund, through the Tribuna/Canadian Bar Association Bench and Bar
Committee, provides aforum to promote discussion on issues of importance with
the bar. The committee aso includes representatives from the trade consulting




Bill C-35
Amending SIMA
and the CITT Act

community. The Tribuna holds meetings with the bar and representatives of
industries and othersthat appear or that are likely to appear before the Tribuna to
exchange views on new procedures being considered by the Tribund prior to their
distribution as guidelines or practice notices.

One of the main thrugts of the SIMA amendmentsis are-alocation of
respong bilities between the Tribuna and Revenue Canada for each to focusonits
respective expertise in injury and in dumping and subsidizing. The Tribund,
instead of the Deputy Minigter, will make the preliminary determination of injury.
A new 60-day preliminary inquiry is crested for this purpose. Domestic producers
will continueto file their complaints of aleged injurious dumping with the Deputy
Minigter. The Tribund’s preliminary inquiry will commence when the Deputy
Minigter initiates adumping or subsdizing investigation.

The Deputy Minigter will make the determination of likelihood of continuation
or resumption of dumping or subsidizing that the Tribunal now makesin expiry
reviews. The Tribuna will continue to make the determination regarding the
likelihood of materid injury. Partieswill dso continue to make submissionsto the
Tribunal supporting or opposing an expiry review, and the Tribuna will continue
to decideif areview iswarranted and if afinding or order should be rescinded or
continued, with or without amendment. The amendments aso darify section 76 of
SIMA, establishing separate “interim” and “expiry” reviews. In the new interim
review, the Tribund will be able to review certain aspects of afinding or order,
without having to consider whether to rescind or continue the finding or order for
an additiond period of five years.

The other Sgnificant changeto SIMA affecting the Tribund isaclarification
of the public interest provisions under section 45. The Tribuna will determine, on
the basis of requests by interested persons, whether there are reasonable grounds
for initiating a public interest inquiry. The legidation aso provides for the Special
Import Measures Regulations (the SSIMA Regulations) to set out the factors that
the Tribuna may consider in determining if areduction or dimination of duties
would bein the public interest. The amendments introduce a change in what
recommendations the Tribuna may make under section 45. Under the current
regime, the Tribunal may only recommend the dimination or reduction of duties.
Under the amended section 45, it dso has the option of recommending aprice or
pricesthat are*adequate to diminate injury ... to the domestic industry.”

There are severa other amendmentsto SIMA, most of which will affect
Revenue Canada. However, anumber of amendmentswill change, to some
degree, the manner in which the Tribuna conductsinjury inquiries and reviews.
In addition, amendmentsto the CITT Act will give experts “ acting under the




direction and control of counsd” accessto confidentid information in Tribuna
proceedings, except in gppedals. These same amendments create penaty
provisions for any violaion of confidentidity undertakings that counsd and
experts may make.

Theimplementation of the legidative changes will be accompanied by new
and revised SIMA Regulationsand CITT Regulations, Tribuna Rules of
Procedure and Tribuna guidelines on the conduct of preiminary injury inquiries,
reviews and public interest inquiries and on access to confidentia information by
experts. The proposed processes and timetables for preliminary injury inquiries
and expiry reviews are appended to this chapter.
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Legislative Mandate of the Tribunal

Section Authority

CITT Act

18 Inquiries on Economic, Trade or Commercial Interests of Canada by Reference from the Governor in Council

19 Inquiries Into Tariff-related Matters by Reference from the Minister of Finance

19.01 Safeguard Inquiries Concerning Goods Imported from the United States and Mexico

19.02 Mid-term Reviews of Safeguard Measures and Report

20 Safeguard Inquiries Concerning Goods Imported Into Canada and Inquiries Into the Provision, by Persons
Normally Resident Outside Canada, of Services in Canada

23 Safeguard Complaints by Domestic Producers

23(1.01) and (1.02) Safeguard Complaints by Domestic Producers Concerning Goods Imported from the United States and
Mexico

30.08 and 30.09 Extension Inquiries of Safeguard Measures and Report

30.11 Complaints by Potential Suppliers in Respect of Designated Contracts

SIMA (Anti-dumping and Countervailing Duties)

33,34,35and 37

42

43

44

45

61

76

76.1

89

10

Advice to Deputy Minister

Inquiries With Respect to Injury Caused by the Dumping and Subsidizing of Goods

Findings of the Tribunal Concerning Injury

Recommencement of Inquiry (on Remand from the Federal Court of Canada or a Binational Panel)
Advice on Public Interest Considerations

Appeals of Re-determinations of the Deputy Minister Made Pursuant to Section 59 Concerning Whether
Imported Goods are Goods of the Same Description as Goods to which a Tribunal Finding Applies, Normal
Values and Export Prices or Subsidies

Reviews of Findings of Injury Initiated by the Tribunal or at the Request of the Deputy Minister or Other
Interested Persons

Reviews of Findings of Injury Initiated at the Request of the Minister of Finance

Rulings on Who is the Importer




Legislative Mandate of the Tribunal (cont’d)

Section Authority

Customs Act

67 Appeals of Decisions of the Deputy Minister Concerning Value for Duty and Origin and Classification of
Imported Goods

68 New Hearings on Remand from the Federal Court of Canada

70 References of the Deputy Minister Relating to the Tariff Classification or Value for Duty of Goods

Excise Tax Act

81.19,81.21, 81.22, Appeals of Assessments and Determinations of the Minister of National Revenue
81.23 and 81.33
81.32 Requests for Extension of Time for Objection or Appeal

Softwood Lumber Products Export Charge Act
18 Appeals of Assessments and Determinations of the Minister of National Revenue
Energy Administration Act

13 Declarations Concerning the Amount of Oil Export Charge

11



PROPOSED PROCESS AND TIMETABLE FOR PRELIMINARY INJURY INQUIRY

Days | Canadian International Trade Tribunal

Revenue Canada

initiates o _ 0/1 Notice of commencement of inquiry
dumping/subsidizing  Start of Revenue Tribunal Receipt of file from Revenue Canada
investigation Canada investigation inquiry
(90 days) (60 days)
12 Publication of notice in Canada Gazette
Notices of appearance from parties and counsel
20 Submissions from parties supporting the
complainant(s)
22 Distribution of Revenue Canada file and, if necessary,
of staff research or panel questions
32 Submissions by other parties (importers and
exporters)
39 Domestic producers’ reply submissions
Earliest date for
preliminary Preliminary determination of injury or termination, both
determination of 60 with reasons
dumping or subsidizing
Preparation of questionnaires for possible inquiry
61-89 -
under section 42
Preliminary
determination of
dumpir!g or subsidiz_in_g 30 days 90
or termination (Possibility
of extension of up to
v 4o days) v
Next day Commencement of inquiry under section 42

Tribunal issues questionnaires

Note: No Tribunal questionnaires or oral hearing, except in exceptional circumstances.

12




PROPOSED PROCESS AND TIMETABLE FOR EXPIRY REVIEW

Notice of Expiry (LE) issued at least 10 months before expiry

Days Canadian International Trade Tribunal
LE phase . )
(approx. 50 days) 1 Notice of expiry
25 Submissions
33 Reply submissions
Notice of review, or decision not to initiate with reasons
50
15 days later
Expiry review Revenue Canada likelihood of
(approx. 250 days) dumping/subsidizing phase 1 File transferred to Revenue Canada
(120 days)
20 Notices of appearance from parties and counsel

Revenue Canada likelihood of
dumping/subsidizing 120
determination

Tribunal likelihood of injury
phase (approx. 130 days)

Receipt of file from Revenue Canada

Rescission of finding if Revenue Canada's determination is
negative; likelihood of injury phase of review, if determination
is positive

15

Distribution of Revenue Canada file to parties

50

Distribution of file (Staff report and any remaining exhibits)

80/85

Hearing

v v 130

Decision to rescind or continue, with or without amendment,
with reasons

Note: On day one of its likelihood of dumping/subsidizing investigation, Revenue Canada will issue questionnaires to producers, exporters and
importers. Replies to these questionnaires will be included in the file transferred to the Tribunal.

13






The Process

Inquiries

CHAPTER I

DUMPING AND SUBSIDIZING INQUIRIES AND
REVIEWS

Under SIMA, Canadian producers may have access to anti-dumping and
countervailing duties to offset unfair injurious competition from goods exported to
Canada

(1) et priceslower than sdesin the home market or lower than the cost of
production (dumping), or

(2) that have benefited from certain types of government grants or other
assistance (subsidizing).

The determination of dumping and subsidizing is the responsibility of
Revenue Canada. The Tribund determines whether such dumping or subsidizing
has caused “materid injury” or “retardation” or isthreatening to cause materia
injury to adomestic industry.

A Canadian producer or an association of Canadian producers beginsthe
process of seeking relief from aleged injurious dumping or subsidizing by making
acomplaint to the Deputy Minister. The Deputy Minister may then initiate a
dumping or subsdizing investigation leading to a preliminary and then afina
determination of dumping or subsidizing. The Tribuna commencesitsinquiry
when the Deputy Minister issues a preliminary determination. Revenue Canada
levies provisona duties on imports from the date of the praiminary determination.

When it commences an inquiry, the Tribunal seeksto make dl interested
parties aware of theinquiry. It issues anotice of commencement of inquiry that is
published in the Canada Gazette and forwarded to al known interested parties.

In conducting inquiries, the Tribund requestsinformation from interested
parties, receives representations and holds public hearings. Parties participating in
these proceedings may conduct their own cases or be represented by counsd. The
Tribunal staff carries out extensive research for each inquiry. The Tribuna sends
questionnaires to manufacturers, importers, purchasers and, in someinquiries,
exporters. Questionnaire responses are the primary source of information for staff
reports. These reports focus on the factors that the Tribund considersin arriving a
decisons regarding materid injury or retardation or threat of materid injury to a

15




Advice Given
Under Section 37
of SIMA

16

domestic industry. The reports become part of the case record and are made
availableto counsd and parties. Confidentid or business-senstive information is
protected in accordance with provisons of the CITT Act. Only independent
counsel who havefiled declarations and confidentidity undertakings may have
access to such confidentia information.

The CITT Regulations prescribe factors that the Tribuna may congider inits
determination of whether the dumping or subsidizing of goods has caused materia
injury or retardation or is threatening to cause materia injury to adomestic
industry. These factorsinclude, among others, the volume of dumped or
subsidized goods, the effects of the dumped or subsidized goods on prices and the
impact of the dumped or subsidized goods on production, sales, market shares,
profits, employment and utilization of production capacity.

The Tribunal holds a public hearing about 90 days after the commencement of
the inquiry following receipt of the Deputy Minister’ sfinal determination of
dumping or subsidizing. At the public hearing, domestic producers attempt to
persuade the Tribund that the dumping or subsidizing of goods has caused
materid injury or retardation or isthrestening to cause materia injury to a
domestic industry. Importers and, sometimes, exporters and users of the goods
usually challenge the domestic producers case. After cross-examination by parties
and then examination by the Tribunal, each side has an opportunity to respond to
the other’ s case and to summarize its own. In many inquiries, the Tribuna calls
witnesses who are knowledgesbl e about the industry and market in question.
Parties may aso seek exclusonsfrom a Tribund finding of materia injury or
retardation or threat of materia injury to adomestic indudtry.

The Tribunal mugt issueitsfinding within 120 days from the date of the
preliminary determination by the Deputy Minister. The Tribuna has an additiona
15 daysto issue a statement of reasons explaining itsfinding. A Tribunal finding
of materid injury or retardation or threat of materia injury to adomestic industry
isthelegd authority for the impodtion of anti-dumping or countervailing duties by
Revenue Canada.

When the Deputy Minister decides not to initiate adumping or subsidizing
investigation because there isinsufficient evidence of injury, the Deputy Minister
or the complainant may, under section 33 of SIMA, refer the matter to the
Tribuna for an opinion asto whether or not the evidence before the Deputy
Minister discloses areasonable indication that the dumping or subsidizing has
caused materid injury or retardation or isthrestening to cause materid injury toa
domestic industry. When the Deputy Minister decidesto initiate an investigation,
asmilar recourseis available to the Deputy Minister or any person or government
under section 34 of SIMA.




Inquiries
Completed
in 1998-99

Certain Prepared
Baby Foods

NQ-97-002
Finding:

Injury
(April 29, 1998)

Section 37 of SIMA requiresthe Tribunal to render its advice within 30 days.
The Tribuna makesits decision, without holding a public hearing, on the basis of
the information before the Deputy Minister when the decision regarding initiation
was reached.

The Tribund issued two advices during fisca year 1998-99. They concerned
Certain Filter Tipped Cigarette Tubes (Reference No. RE-98-001) and Certain
Flat Hot-rolled Carbon and Alloy Steel Sheet Products (Reference No. RE-98-002).
In both cases, the Tribund concluded that the evidence before the Deputy Minister
disclosed a reasonable indication that the dumping had caused materid injury or
was threatening to cause material injury to adomestic industry. Both cases
subsequently proceeded to inquiries under section 42 of SIMA.

The Tribuna completed two inquiries under section 42 of SIMA in fisca
year 1998-99. Inquiry No. NQ-97-002 concerned Certain Prepared Baby Foods,
and Inquiry No. NQ-98-001 concerned Certain Stainless Steel Round Bar.

In 1997, the Canadian markets for these products were estimated to be
approximately $60 million and $30 million respectively.

Theinquiry involved dumped imports of certain prepared baby foods by
Gerber Products Company (Gerber) of the United States. H.J. Heinz Company of
Canadaltd. (Heinz) of Leamington, Ontario, was the sole Canadian producer.
The Director of Investigation and Research, Competition Bureau, was dso a party
in theinquiry, submitting that the dumping had not caused or threatened to cause
materia injury. The Tribuna found that dumping from the United States had
caused materia injury to adomestic industry.

The Tribund found that HeinZ' injury consisted of cost and expense increases,
volume losses, price erosion and suppression, and reduced profits. The Tribuna
determined that mogt, if not al, of the increased costs and expenses and volume
losses were unrelated to dumping. In particular, the market had declined because
of factors such as switches to homemade baby food.

The Tribund found that HeinZ' financid statementsfor certain prepared baby
foods till showed severa millions of dollarsin reduced operating profits caused
by price erasion. The Tribuna examined in depth the factors determining pricing
in the grocery and drug retail channels where Heinz and Gerber bid against each
other for market share. Severa mgor retail chains, including Loblaw Companies
Limited and Shoppers Drug Mart Limited (Shoppers), the largest customers of
Heinz and Gerber respectively, renegotiated their supply contracts during the
inquiry period. The evidence indicated that Gerber bid very aggressively for this

17
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Certain Stainless
Steel Round Bar

NQ-98-001
Finding:

Injury
(September 4, 1998)

business and was successful in getting Shoppers' business, including the portion
that was previoudy supplied by Heinz.

The evidence aso showed that Gerber’ s prices were dmost aways lower than
those of Heinz. The Tribunal found that the price eroson experienced by Heinz
was primarily due to dumping and that none of the other factors examined, either
individudly or collectively, satisfactorily explained the price erosion that occurred.
The Tribund aso found that the dumping prevented Heinz from recouping some
or dl of its cost increases through higher prices. Findly, it was evident that Heinz
would have lost market share to Gerber if it had not lowered pricesto meet the
competition from dumping and that any loss of market share would have had
subgtantial consequences on Heinz' financia performance.

Theinquiry concerned dumped imports of certain stainless steel round bar
from the Federal Republic of Germany, France, India, 1taly, Japan, Spain,
Sweden, Taiwan and the United Kingdom. The sole domestic producer was Atlas
Specidty Steds, A Divison of Atlas StedsInc. (Atlas) of Welland, Ontario. The
Tribunal found that the dumping had caused materid injury to adomestic
industry, but excluded certain products from its finding.

Although the Deputy Minister found that exportersin each of the nine named
countries had dumped imports, he dso determined that the volume of dumped
imports from each of four of the countries was less than 3 percent of imports of
certain stainless stedl round bar from al countries. However, the Deputy Minister
determined that the volume of dumped imports from the four countries was not
“negligible’ because the total volume of dumped imports from the four countries
was greater than 7 percent of imports of certain stainless stedl round bar from dl
countries. The Tribuna examined thisissuein theinquiry and aso concluded that
the volume of dumped imports from the four countries was not negligible.
Accordingly, the Tribunal analyzed the effects of the dumping from al the named
countries on acumulative basis.

The Tribuna found that the materid injury incurred by Atlas during the
inquiry period conssted of lost market share, lower sales volumes and prices,
revenue losses and lower profitability. With the exception of imports from the
Republic of Korea, the Tribunal determined that imports from non-subject
countries had not been aggnificant factor in theinjury incurred by Atlas Inthe
Tribund’ s view, the injury was caused primarily by dumping from the subject
countries. Their imports grew substantialy in 1996 and 1997, and their market
share surged by 54 percent in 1997. Immediatdly after the Deputy Minister
initiated a dumping investigation, Atlas recovered a Significant part of the market
sharethat it had previoudy lost.




Inquiries in
Progress at the
End of 1998-99

The evidence also showed that Atlas s average sdlling price dropped
sgnificantly in 1997. Atlas had reduced its prices by more than 10 percent on
average to meet competition from the dumped imports. The data showed that
average import prices declined before domegtic prices. There was also extensive
evidence that the price of imports from the subject countries was driving prices
down at particular accounts.

Lower sling prices and, to some extent, the inability to raise prices, as
well aslower salesvolumes, had amgjor impact on Atlas sfinancid results
between 1995 and 1997. Sales revenues dropped by 20 percent, while profits
plunged by close to 50 percent. Over the period of inquiry, Atlas suffered
diminished revenue and profitability, amounting to several millions of dollars,
when measured againg the levels achieved in 1995.

The Tribuna aso concluded that there was evidence that certain stainless stedl
round bar from the Republic of Koreawas being dumped in the Canadian market
and that there was a reasonable indication that such dumping threstened to cause
injury. The Tribunal advised the Deputy Minister under section 46 of SIMA.

There werethreeinquiriesin progress at the end of fiscal year 1998-99:
Certain Filter Tipped Cigarette Tubes (Inquiry No. NQ-98-002), Certain
Stainless Steel Round Bar (Inquiry No. NQ-98-003) and Certain Flat Hot-rolled
Carbon and Alloy Steel Sheet Products (Inquiry No. NQ-98-004). Theinquiry on
cigarette tubes concerns dumped imports from France. The main domestic
producer is CTC Tube Company of Canadalnc. of Montréal, Quebec, and the
exporter is GIZEH Raucherbedarf GmbH of Germany. The inquiry on stainless
stedl bar concerns imports from the Republic of Korea. The sole domestic
producer is Atlas Specidty Steds, A Divison of Atlas SteelsInc. Theinquiry on
hot-rolled stedl sheet concerns dumped imports from France, Romania, the
Russian Federation and the Slovak Republic. The domestic producers are Stelco
Inc. of Hamilton, Ontario; Dofasco Inc. of Hamilton; Algoma Sted Inc. of
Sault Ste. Marie, Ontario; Ipsco Inc. of Regina, Saskatchewan; and 1 gpat
Sidbec Inc. of Montrédl. The importers and exportersthat are dso partiesin the
inquiry are Aciers Francosted CanadaInc., Sollac, Aciersd Usinor, Thyssen
Canada Limited, VSZ Holding, as. (East Sovak Iron and Stedl Works),
Novolipetsk Iron & Steel Corporation, Joint Stock Company “ SeverStal” and
Magnitogorsk Iron & Sted Works.

Table 1 summarizesthe Tribund’ sinquiry activities during the fisca year.
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Public Interest
Consideration
Under Section 45
of SIMA

Importer Ruling
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Where, after afinding of injury or thregt of injury, the Tribund is of the
opinion that the impaosition of anti-dumping or countervailing duties may not bein
the public intered, it reports this opinion to the Minister of Finance with a
statement of the facts and reasons that led to its conclusions and recommendations.
TheMinister of Finance decides whether there should be areduction in duties.

During the injury inquiry, interested parties may make arequest to make
representations to the Tribunal on the matter of public interest. Representations
may be made after the completion of theinquiry. The Tribuna will then conduct a
public interest investigation if it consdersthat thereisa public interest concern
worthy of further investigation.

During fiscdl year 1998-99, the Tribunal completed a public interest
investigation with repect to its finding of materid injury in Certain Prepared
Baby Foods (Inquiry No. NQ-97-002). The Tribunal issued areport to the
Minigter of Finance (Public Interest Investigation No. PB-98-001), in which it
recommended a reduction in the anti-dumping duties on certain prepared baby
foods from the United States. After consdering dl the relevant interests and
weighing the evidence beforeit, the Tribunal concluded that the continued
imposgition of the anti-dumping dutiesin the full amount was not in the public
interest and recommended that the duties be reduced. The Tribunal’ s specific
import pricing recommendations were contained in a confidential appendix
provided to the Minigter of Finance. The effect of the Tribuna’ s recommendation,
if implemented by the Minister of Finance, would be areduction in the duties by
about two thirds.

Under section 90 of SIMA, the Deputy Minister may request the Tribunal to
rule on the question as to which of two or more personsiis the importer of goods
on which anti-dumping or countervailing duties are payable. If the Tribunal
identifies as the importer a person other than the one specified by the Deputy
Minigter, the Tribuna may reconsider itsoriginal finding of materia injury.

Infisca year 1998-99, the Tribund conducted one inquiry pursuant to
section 90 of SIMA. 1t concerned arequest by the Deputy Minister on behalf of
D & L Business Canada L td. for aruling on the question of which of two persons
was the importer in Canada of fresh garlic originating in or exported from the
People’ s Republic of China. The mgority of the Tribunal ruled that the importer in
Canada of the said goodswas D & L Business Canada Ltd.




Requests for
Review

Expiries and
Reviews

Reviews
Completed
in 1998-99

The Tribuna may review itsfindings of injury or ordersat any time, on its
own initiative or at the request of the Deputy Minister or any other person or
government (subsection 76(2) of SIMA). However, the Tribuna will initiate a
review only if it determinesthat one iswarranted, usualy on the basis of changed
circumstances. In such areview, the Tribuna determinesif the changed
circumstances are such that the finding or order remains necessary. There were no
requests for review in fisca year 1998-99.

Subsection 76(5) of SIMA providesthat afinding or order expires after
fiveyears, unlessareview hasbeen initiated. It is Tribund policy to notify parties
nine months prior to the expiry date of afinding or order. If areview isrequested,
the Tribund will initiate oneif it determinesthat it is warranted.

During fiscdl year 1998-99, the Tribunal issued Six notices of expiry. The
Tribund decided that reviews were warranted in each case and initiated reviews.
In the case of anotice of expiry issued in fisca year 1997-98, Tillage Tools
(Expiry No. LE-97-007), the Tribunal decided that areview was not warranted.
Thefinding expired on November 22, 1998.

The purpose of areview isto determineif anti-dumping or countervailing
duties remain necessary. In the case of reviews upon expiry, the Tribunal assesses
whether dumping or subsdizing islikely to continue or resume and, if so, whether
the dumping or subgidizing islikdly to cause materid injury to adomestic
industry. The Tribunal conducts reviews according to procedures that are Smilar
to thosein aninquiry.

Upon completion of areview, the Tribuna issues an order with reasons,
pursuant to subsection 76(4) of SIMA. The Tribuna may rescind or continue a
finding or order with or without amendment. If the Tribuna continues afinding or
order, it remainsin force for afurther five years unless areview has been initiated
and the finding or order isrescinded. If the finding or order is rescinded, imports
areno longer subject to anti-dumping or countervailing duties.

Infiscal year 1998-99, the Tribuna completed five reviews.
The Tribuna continued itsfinding in Preformed Fibreglass Pipe Insulation
(Review No. RR-98-001) respecting dumped imports from the United States.

Manson Insulation Inc. of Brossard, Quebec, the sole domestic producer, and
three exporters from the United States participated in the review.
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The Tribuna rescinded itsfinding in Certain Hot-rolled Carbon Steel Plate
and High-strength Low-alloy Plate (Review No. RR-97-006) respecting dumped
imports from Belgium, the Federative Republic of Brazil, the Czech Republic,
Denmark, the Federal Republic of Germany, Romania, the United Kingdom and
the former Y ugodav Republic of Macedonia. Algoma Sted Inc., Stelco Inc. and
IPSCO Inc., domestic producers accounting for most of Canadian production, and
severd importers, aswell as exporters from the Federative Republic of Brazil, the
Czech Republic, the Federd Republic of Germany and Romania, participated in
the review.

The Tribuna rescinded itsfindingsin Certain Cold-rolled Steel Sheet
(Review No. RR-97-007) respecting dumped imports from the Federal Republic
of Germany, France, Italy, the United Kingdom and the United States. Stelco Inc.,
Dofasco Inc., Algoma Sted Inc. and Ispat Sidbec Inc., the domestic producers,
and severd importers, aswell as exporters from the United States, France and the
Federal Republic of Germany, participated in the review.

The Tribuna rescinded itsfinding in Certain Copper Pipe Fittings (Review
No. RR-97-008) respecting dumped imports by certain exportersin the United
States. Cello Products Inc. of Cambridge, Ontario, and Bow Metdlics Inc. of
Montréal, domestic producers seeking a continuation of the finding, and
Streamline Copper & Brass Ltd. of Strathroy, Ontario, a domestic producer
seeking the rescission of the finding, as well astwo of the US exporters,
participated in the review.

The Tribund rescinded its order in Paint Brushes and Heads (Review
No. RR-98-002) respecting dumped imports from the Peoplée' s Republic of
China. T.S. Smms & Co. Limited of Saint John, New Brunswick, Nour Trading
House Inc. of Waterloo, Ontario, and Pintar Manufacturing, Divison of Ladca
Investments Limited of Toronto, Ontario, al supported the continuation of the
order.

Five reviews werein progress at the end of thefiscal year. They werethe
findingsin: (1) Synthetic Baler Twine (Review No. RR-98-003) respecting
dumped imports from the United States; (2) Certain Hot-rolled Carbon Steel
Plate and High-strength Low-alloy Plate (Review No. RR-98-004) respecting
dumped imports from Italy, the Republic of Korea, Spain and the Ukraine;

(3) 12-gauge Shotshells (Review No. RR-98-005) respecting dumped imports
from the Czech Republic and the Republic of Hungary; (4) Black Granite
Memorials and Black Granite Slabs (Review No. RR-98-006) respecting
dumped and subsidized imports from India; and (5) Certain Corrosion-resistant
Steel Sheet Products (Review No. RR-98-007) respecting dumped imports from




Judicial or Panel
Review of SIMA
Decisions

WTO Dispute
Resolution

Audrdia, the Federative Republic of Brazil, France, the Federd Republic of
Germany, Japan, the Republic of Korea, New Zealand, Spain, Sweden, the United
Kingdom and the United States.

Table 2 summarizesthe Tribund’ s review activities during the fiscd year.
Table 3 ligts Tribund findings and ordersin force as of March 31, 1999.

Any person affected by Tribund findings or orders can request judicia review
by the Federad Court of Canada on grounds of aleged denid of natura justice and
error of fact or law. In casesinvolving goods from the United States and Mexico,
requests may be made for judicia review by the Federd Court of Canada or for
pane review by abinationd pand. Table 4 ligtsthe Tribunal’ s decisons under
section 43, 44 or 76 of SIMA that were before the Federal Court of Canadafor
judicid review or abinationd pand for panel review in fisca year 1998-99.

During the fisca year, abinationa pand affirmed the Tribund’ s finding of
injury (United States) in the case of Concrete Panels (Inquiry No. NQ-96-004).

At theend of thefiscd yesar, the Federd Court of Canada had not yet heard
gpplicationsto review the Tribund’ sfinding of injury in Certain Stainless Steel Round
Bar (Inquiry No. NQ-98-001) and its ordersin Certain Hot-rolled Carbon Steel
Plate (Review No. RR-97-006) and in Certain Cold-rolled Steel Sheet (Review
No. RR-97-007). Also at the end of thefiscal year, binationd pands had not yet
heard the gpplicationsto review the Tribund’ sfinding of injury (United States) in
Certain Prepared Baby Foods (Inquiry No. NQ-97-002) and its orders (United States)
in Certain Cold-rolled Steel Sheet (Review No. RR-97-007) and in Certain Copper
Pipe Fittings (Review No. RR-97-008). Findly, abinationd pand had not issued
its decision in the gpplication to review the Tribund’ sfinding of threat of injury
(Mexico) in Certain Hot-rolled Carbon Steel Plate (Inquiry No. NQ-97-001).

Governments that are members of the WTO may challenge Tribuna injury
findings or ordersin dumping and countervailing casesto the WTO dispute
stlement bodies. Thisisinitiated by inter-governmental consultations. There are
no Tribund findings or orders before the dispute settlement bodies of the WTO.
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TABLE 1

Findings Issued Under Section 43 of SIMA Between April 1, 1998, and March 31, 1999,
and Inquiries Under Section 42 of SIMA in Progress at Year End

Inquiry No. Product Country Date of Finding Finding

NQ-97-002 Certain Prepared Baby United States April 29, 1998 Injury
Foods

NQ-98-001 Certain Stainless Steel Federal Republic of September 4, 1998 Injury
Round Bar Germany, France, India, Italy,

Japan, Spain, Sweden,
Taiwan and United Kingdom

NQ-98-002 Certain Filter Tipped France In progress
Cigarette Tubes

NQ-98-003 Certain Stainless Steel Republic of Korea In progress
Round Bar

NQ-98-004 Certain Flat Hot-rolled France, Romania, Russian In progress
Carbon and Alloy Steel Federation and Slovak
Sheet Products Republic
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TABLE 2

Orders Issued Under Section 76 of SIMA Between April 1, 1998, and March 31, 1999,
and Reviews in Progress at Year End

Review No. or

Expiry No. Product Country Date of Order Order
RR-97-006 Certain Hot-rolled Carbon Belgium, Federative Republic May 5, 1998 Finding rescinded
Steel Plate and of Brazil, Czech Repubilic,
High-strength Low-alloy Denmark, Federal Republic
Plate of Germany, Romania,

United Kingdom and Former
Yugoslav Republic of

Macedonia
RR-97-007 Certain Cold-rolled Steel Federal Republic of July 28, 1998 Findings rescinded
Sheet Germany, France, Italy,
United Kingdom and United
States
RR-97-008 Certain Copper Pipe Fittings  United States October 16, 1998 Finding rescinded
RR-98-001 Preformed Fibreglass Pipe  United States November 18, 1998 Finding continued
Insulation
RR-98-002 Paint Brushes and Heads People’s Republic of China  January 18, 1999 Order rescinded
LE-97-007 Tillage Tools Federative Republic of Brazil  June 22, 1998 Review not warranted
RR-98-003 Synthetic Baler Twine United States In progress
RR-98-004 Certain Hot-rolled Carbon Italy, Republic of Korea, In progress
Steel Plate and Spain and Ukraine
High-strength Low-alloy
Plate
RR-98-005 12-gauge Shotshells Czech Republic and In progress
Republic of Hungary
RR-98-006 Black Granite Memorials and  India In progress
Black Granite Slabs
RR-98-007 Certain Corrosion-resistant  Australia, Federative In progress
Steel Sheet Products Republic of Brazil, France,

Federal Republic of
Germany, Japan, Republic of
Korea, New Zealand, Spain,
Sweden, United Kingdom
and United States




TABLE 3

Findings and Orders in Force as of March 31, 1999"

Review No. or

Earlier Decision No.

Inquiry No. Date of Decision Product Country and Date
NQ-93-003 April 22, 1994 Synthetic Baler Twine United States
NQ-93-004 May 17, 1994 Hot-rolled Carbon Steel  Italy, Republic of Korea,
Plate and High-strength  Spain and Ukraine
Low-alloy Plate
NQ-93-005 June 22, 1994 12-gauge Shotshells Czech Republic and
Republic of Hungary
NQ-93-006 July 20, 1994 Black Granite India
Memorials and Black
Granite Slabs
NQ-93-007 July 29, 1994 Corrosion-resistant Australia, Federative
Steel Sheet Products Republic of Brazil, France,
Federal Republic of
Germany, Japan, Republic
of Korea, New Zealand,
Spain, Sweden,
United Kingdom and United
States
NQ-94-001 February 9, 1995 Delicious and Red United States
Delicious Apples
RR-94-002 March 21, 1995 Canned Ham and Denmark, Netherlands and  GIC-1-84
Canned Pork-based European Union (August 7, 1984)
Luncheon Meat RR-89-003
(March 16, 1990)
RR-94-003 May 2, 1995 Women'’s Footwear People’s Republic of China  NQ-89-003
(May 3, 1990)
RR-94-004 June 5, 1995 Carbon Steel Welded Republic of Korea ADT-6-83
Pipe (June 28, 1983)
RR-89-008
(June 5, 1990)
RR-94-005 July 5, 1995 Refill Paper Federative Republic of NQ-89-004
Brazil (July 6, 1990)

1. This table shows the findings and orders in force. To determine the precise product coverage, refer to the Review No. or Inquiry No. as

identified in the first column of the table.
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Findings and Orders in Force (cont’d)

Review No. or

Earlier Decision No.

Inquiry No. Date of Decision Product Country and Date
RR-94-006 August 25, 1995 Photo Albums with Republic of Korea, People’s ADT-4-74
Self-adhesive Leaves Republic of China, (January 24, 1975)
and Self-adhesive Singapore, Malaysia, R-3-84
Leaves Taiwan, Indonesia, (August 24, 1984)
Thailand, Philippines and CIT-18-84
Hong Kong, China (April 26, 1985)
CIT-10-85
(February 14, 1986)
CIT-5-87
(November 3, 1987)
RR-89-012
(September 4, 1990)
NQ-90-003
(January 2, 1991)
RR-94-007 September 14, 1995 Whole Potatoes United States ADT-4-84
(June 4, 1984)
CIT-16-85
(April 18, 1986)
RR-89-010
(September 14, 1990)
NQ-95-001 October 20, 1995 Caps, Lids and Jars United States
NQ-95-002 November 6, 1995 Refined Sugar United States, Denmark,
Federal Republic of
Germany, Netherlands,
United Kingdom and
European Union
RR-95-001 July 5, 1996 Oil and Gas Well Republic of Korea and CIT-15-85
Casing United States (April 17, 1986)
R-7-86
(November 6, 1986)
RR-90-005
(June 10, 1991)
RR-95-002 July 25, 1996 Carbon Steel Welded Argentina, India, Romania, = NQ-90-005
Pipe Taiwan, Thailand, (July 26, 1991)
Venezuela and Federative ~ NQ-91-003
Republic of Brazil (January 23, 1992)
RR-96-001 September 12, 1996 Stainless Steel Welded Taiwan NQ-91-001
Pipe (September 5, 1991)
NQ-96-002 March 21, 1997 Fresh Garlic People’s Republic of China
NQ-96-003 April 11, 1997 Polyiso Insulation Board United States
RR-96-004 April 21, 1997 Machine Tufted United States NQ-91-006
Carpeting (April 21, 1992)
NQ-96-004 June 27, 1997 Concrete Panels United States
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Findings and Orders in Force (cont’d)

Review No. or

Earlier Decision No.

Inquiry No. Date of Decision Product Country and Date
RR-97-001 October 20, 1997 W aterproof Rubber People’s Republic of China  ADT-2-82
Footwear (April 23, 1982)
R-7-87
(October 22, 1987)
RR-92-001
(October 21, 1992)
NQ-97-001 October 27, 1997 Certain Hot-rolled Mexico, People’s Republic
Carbon Steel Plate of China, Republic of South
Africa and Russian
Federation
RR-97-002 November 28, 1997 Fresh Iceberg (Head) United States NQ-92-001
Lettuce (November 30, 1992)
RR-97-003 December 10, 1997 Bicycles and Frames Taiwan and People’s NQ-92-002
Republic of China (December 11, 1992)
NQ-97-002 April 29, 1998 Certain Prepared Baby  United States
Foods
RR-98-001 November 18, 1998 Preformed Fibreglass United States NQ-93-002
Pipe Insulation (November 19, 1993)
NQ-98-001 September 4, 1998 Certain Stainless Steel ~ Federal Republic of
Round Bar Germany, France, India,

28

Italy, Japan, Spain,
Sweden, Taiwan and
United Kingdom




TABLE 4

Cases Before the Federal Court of Canada or a Binational Panel Between
April 1, 1998, and March 31, 1999

File No./
Case No. Product Country of Origin Forum Date Filed Status
NQ-96-004 Concrete Panels United States BP July 21, 1997 CDA-97-1904-01
Decision affirmed
NQ-97-001 Certain Hot-rolled People’'s Republicof FC November 26,1997  A—856—97
Carbon Steel Plate China Withdrawn
NQ-97-001 Certain Hot-rolled Mexico BP November 28, 1997 CDA-97-1904-02
Carbon Steel Plate
NQ-97-002 Certain Prepared United States BP June 5, 1998 CDA-USA-98-1904-01
Baby Foods
NQ-98-001 Certain Stainless Steel Federal Republic of FC October 2, 1998 A—591—98
Round Bar Germany, France,
India, Italy, Japan,
Spain, Sweden,
Taiwan and United
Kingdom
RR-97-006 Certain Hot-rolled Belgium, Federative FC June 4, 1998 A—365—98
Carbon Steel Plate Republic of Brazil,
Czech Republic,
Denmark, Federal
Republic of Germany,
Romania, United
Kingdom and Former
Yugoslav Republic of
Macedonia
RR-97-007 Certain Cold-rolled Federal Republic of BP September 1, 1998 CDA-USA-98-1904-02
Steel Sheet Germany, France,
Italy, United Kingdom
and United States
FC August 27, 1998 A—483—98/
A—484—98/
A—514—98/
A—515—98
RR-97-008 Certain Copper Pipe  United States BP November 20, 1998 CDA-USA-98-1904-03
Fittings

Note: FC — Federal Court of Canada
BP — Binational Panel
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Introduction

Rules of
Procedure

CHAPTER IV
APPEALS

The Tribuna, among its other duties, hears appedls from decisions of the
Deputy Minigter under the Customs Act and SIMA or of the Minister of Nationa
Revenue (the Minister) under the Excise Tax Act. The Tribuna hears appeds
relating to the tariff classfication and vaue for duty of goodsimported into
Canada and rdating to the origin of goods imported from the United States and
Mexico under the Customs Act. The Tribunal aso hears and decides appeds
concerning the application, to imported goods, of a Tribund finding or order
concerning dumping or subsdizing and the normal value or export price or
subsidy of imported goods under SIMA.. Under the Excise Tax Act, a person may
gpped to the Tribuna the decison of the Minister about an assessment or
determination of federd salestax or excisetax.

Although the Tribuna grivesto beinforma and accessible, there are certain
procedures and time congtraints that are imposed by law and by the Tribuna itsalf
in order to provide quality serviceto the public in an efficient manner. For
example, the appeal processis set in motion with anotice (or |etter) of apped, in
writing, sent to the Secretary of the Tribund within the time limit specified in the
act under which the apped is made.

Under the Tribunal’ s Rules of Procedure, the person launching the apped
(the appdlant) normaly has 60 days to submit to the Tribuna adocument called a
“brief.” Generdly, the brief states under which act the gppedl islaunched, givesan
indication of the points at issue between the gppellant and the Minister or Deputy
Minigter (in legd terminology, the Minigter or the Deputy Minister is caled the
respondent) and states why the gppellant believes that the respondent’ sdecisonis
incorrect. A copy of the brief must aso be given to the respondent.

The respondent must also comply with time and procedurd congtraints.
Normally, within 60 days after having received the gppdlant’ s brief, the
respondent must provide the Tribuna and the appellant with a brief setting forth
Revenue Canadd s position. Once these formalities are out of the way, the
Secretary of the Tribunal contacts both partiesin order to schedule a hearing.
Hearings are generally conducted in public, before Tribuna members. Taking into
account the complexity and precedentid nature of the matter at issue, certain
appedls, especidly those under the Customs Act, can be heard before one member
of the Tribund.
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Hearings

32

Anindividual may present a case before the Tribund in person, or be
represented by legal counsel or by any other representetive. The respondent is
generally represented by counse from the Department of Justice.

Hearing procedures are designed to ensure thet the gppdlant and the respondent
are given afull opportunity to make their case. They aso enable the Tribund to
have the best information possible to make adecision. Asin acourt, the appdlant
and the respondent can call witnesses, and these witnesses are questioned under
oath or affirmation by the opposing parties, aswdl as by Tribunad members, in
order to test the vdidity of their evidence. When al the evidence is gathered,
parties may present argumentsin support of their respective position.

The option of afile hearing is aso offered to the appd lant. Where ahearing is
not required, the Tribunal may dispose of the matter on the basis of the written
documentation beforeit. Rule 25 of the Tribund’s Rules of Procedure dlowsthe
Tribunal to proceed in this manner. Before deciding to proceed in this manner, the
Tribuna requires that the gppellant and respondent consent to disposing of the
apped by way of afile hearing and file with the Tribuna an agreed statement of
factsin addition to their submissions. The Tribuna then publishes a notice of the
file hearing in the Canada Gazette s0 that other interested persons can make their
own views known.

The Tribunal dso hears gppedls by way of dectronic transmission, ether by
teleconference or videoconference.

Teleconference hearings are used mainly to dispose of preliminary motions
and jurisdictiona issues where witnesses are not required to attend or give
evidence.

Videoconference hearings are used as an dterndtive to holding hearingsin
remote |ocations across Canada or requiring parties from outside Ontario or
Quebec to present themsalves at the Tribunal’ s premisesin Ottawa. This option of
avideoconference hearing is generally used where there are no issues of
credibility. The procedures are very smilar to hearings held before the Tribuna a
its premises. However, the Tribunal requires that written materials, exhibits, aids
to arguments, etc., be filed with the Tribuna prior to the videoconference hearing.

Usualy, within 120 days of the hearing, the Tribuna issues adecison on the
mattersin digpute, including the reasonsfor its decision.

If the appellant, the respondent or an intervener disagrees with the Tribund’s
decision, the decision can be appealed to the Federd Court of Canada.




Appeals
Considered in the
Last Fiscal Year

Summary of
Selected
Decisions

Honda Canada Inc. v.
The Deputy Minister
of National Revenue

AP-97-111
Decision:

Appeal dismissed
(January 11, 1999)

During fiscd year 1998-99, the Tribund heard 48 appedls of which 44 related
to the Customs Act, 3 to the Excise Tax Act and 1 to SIMA. Decisonswere
issued in 90 cases, of which 30 were heard during fiscal year 1998-99.

Decisions on Appeals*

Allowed Dismissed
Act Allowed in Part Dismissed in Part Total
Customs Act 26 27 23 1 77
Excise Tax Act 2 - 9 - 11
SIMA - - 1 ] 1

* Reference No. AP-98-055 is excluded.

Table 1 of this chepter ligsthe goped decisonsrendered infiscd year 1998-99.

Thefollowing are summaries of arepresentative sample of significant
decisonsin gpped s under section 67 of the Customs Act. These summaries have
been prepared for genera information purposes only and have no legd status.

Thiswas an apped pursuant to subsection 67(1) of the Customs Act involving
the tariff classification of Honda H2013SC lawn tractors manufactured by Honda
Inc. in the United States and imported by the appelant, awholly owned subsidiary
of HondaInc.

The goodsin issue originaly entered as tractors under tariff item
No. 8701.90.19 of Schedule| to the Customs Tariff. The Tribuna consdered
whether the goods in issue were properly classified under tariff item
No. 8433.11.00 as powered mowers for lawns, parks or sports grounds, with the
cutting device rotating in a horizonta plane, as determined by the respondent, or
should have been classified under tariff item No. 8701.90.19 as other tractors, as
claimed by the appellant. There was one intervener in this case, MTD Products
Ltd. (MTD), which appeared in support of the respondent.

The apped was dismissed. The Tribuna was of the view that the evidence
showed that the goodsin issue are congtructed essentially for use with mower
decks for mowing lawns. The Tribund was aso of the view that the goodsin
issue came within the wording of heading No. 84.33 and the rdevant Section and
Chapter Notes.
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Rigel Shipping
Canada Inc. v. The
Deputy Minister of

National Revenue

AP-97-045
Decision:

Appeal allowed in part
(September 15, 1998)

34

Inarriving at its conclusion, the Tribuna found it useful to compare the goods
inissuewith thosein Steen Hansen Motorcycles Ltd. v. The Deputy Minister of
National Revenue in which the Tribunal concluded that various modes of lawvn
tractors manufactured by The Murray Ohio Manufacturing Co. are not
congtructed essentialy for pushing many different types of implements, but rather
are congtructed essentidly for use with mower decksfor cutting grass and come
within the wording of heading No. 84.33 and the relevant Section and Chapter
Notes. This comparison showed that the goods share very smilar characterigticsin
terms of , for ingtance, weight, horsepower and tire Sze. While these
characterigtics may dlow the goodsin issue to operate, to Some degree, with a
snowblower attachment, this does not establish that they were constructed
essentidly for such a purpose. Furthermore, the Tribuna was of the view that
characterigtics of the goods in issue referenced above are quite different from
those of the commercia machinesthat it consdered in Marubeni Canada Ltd.

v. The Deputy Minister of National Revenue and Ford New Holland Canada Ltd.
v. The Deputy Minister of National Revenue interms of, for instance, size,
weight, horsepower and the market segment to which they are sold. Moreover, the
manner in which gppliances are put on and taken off the goods in issue contrasts
greetly with the easy front-end hitch mechanism used in the commercid tractors
consdered by the Tribuna in Marubeni and Ford New Holland. In addition, the
evidence submitted by other producers about their sales of snowblowers used with
similar machines did not show significant use of those machinesfor purposes
other than mowing lawns. In any event, the evidence about use did not approach
the amount of use of different appliances reflected in Marubeni or Ford New
Holland.

Thiswas an gpped under section 67 of the Customs Act in which the Tribuna
consdered the appraisal of the vaue for duty on three vessels, the Emsstern and
the Elbestern which, when ordered in 1991, cost US$18,238,460 each, and the
Jadestern which, when ordered later in 1991, cost US$19,140,460.

The vessals were built by MTW Schiffswerft GmbH (MTW) of Wismar,
Germany, and delivered in 1992 (the Emsstern and the Elbestern) and early 1993
(the Jadestern) to Ultramar Ltd. (Ultramar), a Canadian refiner and marketer of
petroleum products, primarily in Eastern Canada. In order to move its products
from the refinery to the market, it requires accessto tanker shipsthat have the
capacity and ability to carry petroleum productsin the St. Lawrence River and
aong Canada s east coadt. In 1992, Ultramar contacted a ship broker and gave
him ingructions to search the world market to find tankers which would be
auitable for its needs. He identified three chemical and petroleum tankers under
congtruction by MTW (the Rigdl vessals).

The ship broker met with representatives from Revenue Canada to decide
upon the method of calculating the value for duty. Following a series of
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communicetions, it was agreed that the usua method for calculating the vaue for
duty, i.e. the transaction vaue method in section 48 of the Customs Act, would not
be appropriate because, as the vessals were coming into Canada pursuant to a
charter party agreement, there was no sde for export to Canada. Consequently,
Revenue Canada decided, and the appellant agreed, to use the residual method
found in section 53 of the Customs Act. In order to determine this value, Revenue
Canadadirected Ultramar to average the values indicated by two appraisds of the
Rigel vessals. The two gppraisals were averaged, and duty was paid on the
amount of US$11,280,000 for the Emsstern and the Elbestern, which were
imported into Canadain November 1993, and on the amount of US$12,150,000
for the Jadestern, which wasimported into Canadain March 1994.

Following receipt of acomplaint by the Canadian Shipowners Association,
Revenue Canada re-appraised the vaue of the Rigdl vessdls. On April 14, 1997,
the respondent issued re-gppraised values of the vessdal's pursuant to
subsection 63(3) of the Customs Act in the following amounts: US$15,370,000
each for the Emsstern and the Elbestern; and US$15,760,000 for the Jadestern.

The apped was alowed in part. The Tribuna concluded that the respondent’s
caculation of the vaue for duty of the Rigel vesslswas, in part, incorrect. The
Tribunal was of the view that section 67 of the Customs Act alowsit to subgtitute
what it believesto be the correct value for duty and thet it isnot smply limited to
accepting or rejecting the respondent’ s determination. Taking into account all of
the evidence, the Tribuna concluded that the correct values on the date of
importation were US$14,860,926 each for the Emsstern and the Elbestern and
US$14,807,000 for the Jadestern. It was these amounts on which the applicable
duty should have been paid.

These were gpped s under section 67 of the Customs Act in which the
Tribuna considered the tariff classfication of plagtic shellsfor in-line Skates. The
issue in these apped s was whether the plastic shellsfor in-line skates were
properly classfied under tariff item No. 9506.70.12 asroller skates or,
dternatively, under tariff item No. 6402.19.90 as other sports footwesr, as
determined by the respondent, or should have been classfied under tariff item
No. 6406.99.90 as other parts of footwear, as clamed by the appellants.

In alowing the appedls, the Tribund concluded that, if it was possibleto find
that, absent the skates, aproduct could till be considered to have the essentia
character of roller skates and, therefore, be classified in heading No. 95.06 as
roller skates, as argued by the respondent, the Explanatory Notes would not
expresdy exclude from that heading roller skates without the skates attached.
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The Tribund accepted that the goodsin issue are committed for use as
componentsin skating boots and, in turn, in-line skates. However, the Tribuna
concluded that the goods in issue, presented on their own, without linings or
buckles, lacked one of the principd features of footwear, that is, the ability to be
worn as a covering for the foot and part of theleg, and could not be classfied,
pursuant to Rule 2 (a) of the General Rules for the Interpretation of the
Harmonized System, as unassembled footwear with outer soles and uppers of
rubber or plagtics or, in this case, as unassembled skating boots, having the
essentiad character of such footwear. Asaresult, the Tribunal was not persuaded
that the goodsin issue could be classified under tariff item No. 6402.19.90 as
other sports footwear. Having determined that the goodsin issue did not have the
essentia character of skating boots and could not, therefore, be classfied under
tariff item No. 6402.19.90, the Tribuna had further to determine whether the
goodsin issue could be classified under tariff item No. 6406.99.90 as other parts
of footwesr, as clamed by the appd lants. The Tribuna was persuaded that both
the skating boots, absent the skates, and the finished in-line skates met the
definitions of “footwear.” It observed that the Explanatory Notesto heading
No. 64.05 provide that the heading “excludes assemblies of parts (e.g., uppers,
whether or not affixed to an inner sole) not yet condtituting nor having the essentia
character of footwear as described in headings 64.01 to 64.05 (heading 64.06).”
The Tribuna interpreted the Explanatory Notes to mean that, if the Tribuna found
that the goods in issue were parts of the finished skating boots, which are covered
by heading No. 64.02, then they should be classified in heading No. 64.06.

In consdering whether the goods in issue condtituted parts of skating boots or
in-line kates, the Tribunal observed that there was no universal test for
determining whether a product was a part, and each case had to be determined on
its own merits. The Tribuna noted that, in the pagt, it has considered that the
following factorstypicaly applied in the assessment of whether aproduct isa part:
(1) whether the product is essentid to the operation of another product;

(2) whether the product is anecessary and integral component of the other
product; (3) whether the product isingtalled in the other product; and (4) common
trade usage and practice gpplied to the goodsin issue. In the Tribuna’ s view, the
goodsin issue were essentia to and necessary and integral components of in-line
skating boots. As such, the Tribunal was satisfied that the goodsin issue should be
classfied under tariff item No. 6406.99.90 as other parts of footwear, namely,
skating boots.

On August 10, 1998, the Deputy Minister, pursuant to section 70 of the
Customs Act, asked the Tribuna to render an opinion with respect to:

the tariff classfication of butteroil blends comprising less than 50 percent
butteroil and more than 50 percent sugar (sucrose); and




the tariff classification of blends of butteroil and glucose and blends of
butteroil and processing solids, containing less than 50 percent by weight of
dairy content.

The Tribund issued anotice of review (Reference No. AP-98-055) of the
tariff classfication of butteroil blends on August 18, 1998.

Briefswerefiled by partiesin favour of achangein the tariff classfication of
the goodsin issue, aswdl as by those opposed to achange in the tariff
classfication. A public hearing relating to this reference was held from
January 26 to 29, 1999. In the context of this reference, the Tribunal dedlt with the
preliminary issue of whether, in areference under section 70 of the Customs Act,
the Tribund’ s digpogition is anon-binding opinion, which the Deputy Minister
may dect to follow or not, or adecison with the same force and effect asa
decison made in an gppedal under section 67. The Tribund cameto the view that
proceedings which cometo it by way of areference pursuant to section 70 arein
the nature of an gpped and that it has jurisdiction to issue an order, finding or
declaration with the full force and effect of any other decision that it issuesin an
apped under section 67.

On March 26, 1999, the Tribuna rendered its maority decision that butteroil
blends comprising less than 50 percent butteroil and more than 50 percent sugar
(sucrose) are classifiable under tariff item No. 2106.90.95 and that blends
comprising less than 50 percent butteroil and more than 50 percent glucose are
a0 classfiable under tariff item No. 2106.90.95. Asfor the classfication of
blends of butteroil and processing solids, the Tribund cameto the view that it was
not possible to reach a definitive view on the classfication, in light of the
indeterminate and variable nature of ingredients which may go to make up the
processing solids portion of such blends.
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TABLE 1

Appeal Decisions Rendered Under Section 67 of the Customs Act, Section 81.27 of
the Excise Tax Act and Section 61 of SIMA Between April 1, 1998, and March 31, 1999

Appeal No. Appellant Date of Decision Decision

Customs Act

AP-97-073 Atlas Alloys, Division of Rio Algom Limited April 23, 1998 Dismissed

AP-97-059 Canadian Fracmaster Ltd. May 29, 1998 Dismissed

AP-97-030 and Atomic Ski Canada Inc. and Wilson Sports Canada  June 8, 1998 Allowed

AP-97-031

AP-93-392, AP-93-393, Asea Brown Boveri Inc. June 10, 1998 Allowed in part

AP-94-001, AP-94-002,

AP-94-007, AP-94-019,

AP-94-020, AP-94-026,

AP-94-028, AP-94-030,

AP-94-033, AP-94-043,

AP-94-055, AP-94-060,

AP-94-064, AP-94-068,

AP-94-077, AP-94-079,

AP-94-097 and

AP-96-118

AP-96-228 Hibernia Management and Development June 10, 1998 Allowed in part
Company Ltd.

AP-97-083 and Nailor Industries Inc. July 13, 1998 Dismissed

AP-97-101

AP-97-013 General Mills Canada, Inc. July 21, 1998 Allowed

AP-97-002 Flora Manufacturing & Distributing Ltd. July 24, 1998 Allowed

AP-97-012 General Mills Canada, Inc. July 24, 1998 Dismissed

AP-95-182 Leeds Neckwear Inc. and Leeds International Inc. July 28, 1998 Allowed

AP-96-096 to Style-Kraft Sportswear Limited July 28, 1998 Allowed

AP-96-103

AP-97-056 P & S Filtration Inc. July 29, 1998 Allowed

AP-97-057 Zellers Inc. July 29, 1998 Allowed

AP-97-110 and Nicholson Equipment Ltd. September 2, 1998 Allowed

AP-97-113

AP-97-017, AP-97-053,  Pet Valu Canada Inc. September 14, 1998 Allowed in part

AP-97-102 and

AP-97-118

AP-97-045 Rigel Shipping Canada Inc. September 15, 1998 Allowed in part

AP-97-052 Flora Manufacturing & Distributing Ltd. September 24, 1998 Dismissed

AP-97-058 Flora Manufacturing & Distributing Ltd. September 24, 1998 Allowed

AP-96-079, AP-96-087 Advance Engineered Products Ltd. September 25, 1998 Dismissed

and AP-96-095

AP-97-010 Hilary’s Distribution Ltd. September 25, 1998 Allowed

AP-97-038 Fonora Textile Inc. September 25, 1998 Allowed
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Appeal Decisions Rendered (cont’d)

Appeal No. Appellant Date of Decision Decision
AP-97-048, AP-97-081 Cooper Industries (Canada) Inc. and Cooper September 25, 1998 Allowed
and AP-97-082 Cameron Ltd.

AP-97-029 Entrelec Inc. September 28, 1998 Dismissed
AP-97-078 Jonic International Inc. September 28, 1998 Dismissed
AP-97-122 Canadian Tire Corporation, Limited September 29, 1998 Dismissed
AP-97-140 Manju Bhogal October 7, 1998 Dismissed
AP-97-116 Gillette Canada Inc. November 20, 1998 Dismissed
AP-97-033 Technical Glass Products November 25, 1998 Dismissed
AP-97-100 Brother International Corporation (Canada) Ltd. November 27, 1998 Dismissed in part
AP-97-117 Sanofi Canada Inc. December 18, 1998 Dismissed
AP-97-070 Les Industries et Equipements Laliberté Ltée December 23, 1998 Dismissed
AP-98-006 Burlodge Canada Ltd. January 7, 1999 Allowed
AP-97-111 Honda Canada Inc. January 11, 1999 Dismissed
AP-97-043 Douglas Anderson and Creed Evans January 13, 1999 Dismissed
AP-97-062 Zellers Limited February 8, 1999 Allowed
AP-98-007 and Richards Packaging Inc. and Duopac February 10, 1999 Dismissed
AP-98-010 Packaging Inc.

AP-95-097 Flextube Inc. February 19, 1999 Allowed in part
AP-96-057 Catherine Roozen March 1, 1999 Dismissed
AP-97-104 Transilwrap of Canada, Ltd. March 3, 1999 Dismissed
AP-98-049 Soprema Inc. March 5, 1999 Allowed
Excise Tax Act

AP-94-352 Raymond Rioux Distribution June 15, 1998 Dismissed
AP-96-217 Hi-Grove Holdings Ltd. July 27, 1998 Allowed
AP-95-130 United Power Ltd. August 25, 1998 Dismissed
AP-97-072 Kellogg Canada Inc. August 28, 1998 Dismissed
AP-97-027 Movado Group of Canada, Inc. August 31, 1998 Allowed
AP-90-156, AP-90-157 North American Steel Equipment Company Ltd. September 25, 1998 Dismissed
and AP-91-037 to

AP-91-040

Special Import Measures Act

AP-96-083 Jarvis Imports and Sales Ltd. December 7, 1998 Dismissed

39




TABLE 2

Tribunal Decisions Appealed to the Federal Court of Canada Between April 1, 1998,
and March 31, 1999, and Pending as of March 31, 1999"

Appeal No. Appellant Federal Court No.
AP-96-208 and AP-97-009 Philips Electronics Ltd. A—230—98
AP-97-002 Flora Manufacturing & Distributing Ltd. A—617—98
AP-97-010 Hilary’s Distribution Ltd. A—632—98
AP-97-029 Entrelec Inc. A—755—98
AP-97-048, AP-97-081 Cooper Industries (Canada) Inc. and Cooper Cameron Ltd. A—702—98
and AP-97-082

AP-97-052 Flora Manufacturing & Distributing Ltd. A—720—98
AP-97-058 Flora Manufacturing & Distributing Ltd. A—633—98
AP-97-078 Jonic International Incorporated A—765—98
AP-97-100 Brother International Corporation (Canada) Ltd. A—81—99

1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate in
appeals to the Federal Court of Canada, it is unable to confirm that the list contains all Tribunal decisions appealed to the Federal Court of
Canada between April 1, 1998, and March 31, 1999.
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TABLE 3

Decisions of the Federal Court of Canada Rendered Between April 1, 1998, and
March 31, 1999*

Federal
Appeal No. Appellant Court No. Outcome Date
AP-91-082 Suntech Optics Inc. T—2387—92 Appeal dismissed January 14, 1999
AP-91-120 BASF Coatings & Inks Canada Ltd. T—1092—93 Appeal allowed April 6, 1998
AP-92-294 Shafer Valve Co. of Canada Ltd. A—344—96 Appeal dismissed April 28, 1998
AP-93-016 Therm-O-Comfort Co. Ltd. T—1361—94 Appeal dismissed July 31, 1998
AP-94-102 1.D. Foods Superior Corp. A—536—95 Appeal quashed April 29, 1998
AP-94-148 Suncor Inc. T—699—97 Appeal allowed July 17, 1998
AP-94-167 Security Card Systems Inc. T—2728—95 Appeal allowed in part July 3, 1998
AP-94-327 Double N Earth Movers Ltd. T—698—97 Appeal allowed July 17, 1998
AP-95-079 J.B. Multi-National Trade Inc. A—865—96 Appeal discontinued September 3, 1998
AP-95-123 PMI Food Equipment Group Canada, A—198—97/ Appeal discontinued January 18, 1999
A Division of Premark Canada Inc. A—283—97
AP-95-126 and Mattel Canada Inc. A—291—97/ Appeals allowed January 13, 1999
AP-95-255 A—292—97
AP-95-129 Carol Cable Company A—617—96 Appeal dismissed October 22, 1998
AP-95-170 Nalley’'s Canada Limited A—47—97 Appeal dismissed November 4, 1998
AP-95-182 Leeds Neckwear Inc. and Leeds A—624—98 Appeal discontinued February 10, 1999
International Inc.
AP-95-197 to Nike Canada Ltd. A—905—97 Appeal allowed January 13, 1999
AP-95-202 and
AP-95-206 to
AP-95-212
AP-95-259 Paccar of Canada Ltd. T—480—97 Appeal allowed May 8, 1998
AP-96-016 Trudell Medical Marketing Limited A—695—97 Appeal discontinued November 3, 1998
AP-96-048 Canadian Optical Supply Company Ltd. A—368—97 Appeal dismissed February 22, 1999
AP-96-054 Sunbeam Corporation (Canada) Limited A—342—97 Appeal dismissed April 1, 1998
AP-96-096 to Style-Kraft Sportswear Limited A—625—98 Appeal discontinued February 11, 1999
AP-96-103
AP-96-205 Formica Canada Inc. A—98—98 Appeal dismissed February 25, 1999
AP-96-241 and C.A.S. Sports International Inc. and A—108—98 Appeal discontinued March 22, 1999
AP-96-242 Atomic Ski Canada Inc.
AP-97-082 Cooper Industries (Canada) Inc. A—702—98 Appeal discontinued March 23, 1999

1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate in
appeals to the Federal Court of Canada, it is unable to confirm that the list contains all appeals that were decided between April 1, 1998, and

March 31, 1999.
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Introduction

Dairy Blends

CHAPTER YV

ECONOMIC, TRADE, TARIFF AND SAFEGUARD
INQUIRIES

The CITT Act contains broad provisions under which the government or the
Minister of Finance may ask the Tribuna to conduct an inquiry on any economic,
trade, tariff or commercid matter. In an inquiry, the Tribund actsin an advisory
capacity, with powers to conduct research, receive submissons and
representations, find facts, hold public hearings and report, with recommendations
as required, to the Government or the Minister of Finance.

On June 30, 1998, the Tribuna submitted to the Government its report on the
importation of dairy product blends outside the coverage of Canada stariff-rate
quotas. The report completed a public inquiry which was referred to the Tribundl
on December 17, 1997, by the Governor in Council on the recommendation of the
Minigter of Finance, the Minister of Agriculture and Agri-Food and the Minister
for Internationa Trade.

Theinitiative for the inquiry came from increasing concerns of Canadian dairy
farmers about imports of dairy product blends. Industry representatives requested
that the Government of Canada addresstheir particular concernsrelating to
butteroil/sugar blends.

In 1995, when Canada implemented its WTO commitments arising out of the
Uruguay Round of multilatera trade negotiations, import quotas in support of
supply management were converted into tariff-rate quotas. The butteroil blends
which were at the centre of the Tribund’ sinquiry were not covered by the former
import quotas and were not subject to tariff-rate quotas.

The Tribuna noted that there were anumber of factorsthat influenced the
demand for imported dairy product blendsin the domestic market. The most
important of these factors was the cost savingsthat producers of ice cream and
processed cheese achieve by using imported butteroil blends. Other factors
included the security of supply, competition in theice cream industry and certain
technica bendfits.
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The Tribund observed that the use of butteroil blendsincreased rapidly in the
period from 1994 to 1996 and then dmost doubled in 1997. In 1997, about
6.3 million kilograms of the imported butteroil blends were used in the
manufacture of ice cream and processed cheese. This corresponded to
gpproximately 3.1 million kilograms of butterfat. Expressed as a percentage of
overdl milk production in Canadain 1997, the imports were equivaent to
about 1 percent of the butterfat produced for the fluid and industrial milk markets.

The Tribuna expected that the use of imported butteroil blends, to replace
domedtic butterfat, would increase in the years ahead, athough at adower pace
than in recent years. Compared to a 1997 replacement level of 12 percent, the
Tribuna consdered that up to amaximum of 25 percent of the butterfet inice
cream and the replaceable butterfat in processed cheese could be supplied by
imported butteroil blends.

Asrequested in itsterms of reference, the Tribuna examined the domestic
market for imports of dairy product blends, aswell astheir impact on the
Canadian dairy industry. It also reviewed the legd, technicd, regulatory and
commercid consderations relevant to these imports. Findly, it identified options
for the dairy farmers and the Government to dedl with any problemsraised by
imports of butteroil blends. The Tribuna found that the following options, in
addition to the status quo, were consistent with Canada sinternational rights and
obligations:

an apped to the Tribund by the dairy farmers of the classfication of
butteroil blends;

asafeguard inquiry by the Tribund pursuant to acomplaint by the dairy
farmers or agovernment reference;

aspecid class price for butterfat for ice cream and processed cheese;
aspecia classprice for butterfat for domestic butteroil blends;
compensation of the dairy farmersfor their income losses, and

anew tariff item for butteroil blends with a different tariff trestment.

The Tribuna came to the conclusion that none of the options available for
addressing any problemsraised by imports of butteroil blends were without codt,
ether to the dairy farmers or the Government. There are economic consegquences
for the dairy farmers of an open border for butteroil blends. The types of action
available to the Government and the dairy farmers, however, are congrained by
the rules of internationa trade. These same rules, which gpply equaly to dl
Members of the WTO, provide dairy farmers with increased certainty and
protection. Aswdll, the rules provide severd avenues by which dairy farmers may
seek relief from the effects of imported butteroil blends.




Textile
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Scope of the
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Pursuant to areference from the Minister of Finance dated July 6, 1994,
as amended on March 20 and July 24, 1996, and on November 26, 1997, the
Tribunal was directed to investigate requests from domestic producersfor tariff
relief on imported textile inputs for usein their manufacturing operations and to
make recommendationsin respect of those requests to the Minigter of Finance.

A domestic producer may apply for tariff relief on an imported textile input
used, or proposed to be used, in its manufacturing operations. The textile inputs
for which tariff relief may be requested are the fibres, yarns and fabrics of
Chapters 51, 52, 53, 54, 55, 56, 58, 59 and 60; certain monofilaments or strips
and textile and plastic combinations of Chapter 39; rubber thread and textile and
rubber combinations of Chapter 40; and products of textile glass fibres of
Chapter 70 of the schedule to the Customs Tariff. Since July 24, 1996, and at
least until July 1, 1999, the following yarns are not included in the textile
reference:

Knitting yarns, solely of cotton or solely of cotton and polyester staple
fibres, measuring more than 190 decitex, of Chapter 52 or subheading
No. 5509.53 other than those used to make sweaters, having a horizonta
self-garting finished edge and the outer surfaces of which are constructed
essentidly with 9 or fewer stitches per 2 centimetres (12 or fewer stitches
per inch) measured in the horizontd direction.

Thetariff relief that may be recommended by the Tribuna to the Minigter of
Finance ranges from the removal or reduction of tariffs on one or severd, partia
or complete, tariff lines, textile- and/or end-use-specific tariff provisons. Inthe
case of requests for tariff relief on textile inputs used in the manufacture of
women's swimauits, co-ordinated beachwear and co-ordinated accessories only,
the recommendation could include company-specific rdief. The recommendation
could befor tariff relief for either a specific or an indeterminate period of time.
However, the Tribuna will only recommend tariff relief that isadministrable on a
cost-effective bass.

Domestic producers seeking tariff relief must file arequest with the Tribunal.
Producers must file with the request either samples of the textile input for which
tariff relief isbeing sought or aNationad Customs Ruling from Revenue Canada
covering theinput. If the Tribuna determinesthat the request is properly
documented, it will conduct an investigation to determineif it should recommend
tariff relief.
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Filing and
Notification of a
Request

Investigations

Upon receipt of arequest for tariff relief, and before commencement of an
investigation, the Tribund issues a brief dectronic notice on itsWeb ste
announcing the request. The minimum period of time for the notification of a
request before an investigation is commenced is 30 days.

This notification is designed to increase trangparency, identify potentia
deficienciesin the request, avoid unnecessary investigations, provide an
opportunity for the domestic textile industry to contact the requester and agree on
areasonable domestic source of supply, inform other users of identical or
subdgtitutable textile inputs, prepare the domestic industry to respond to
subsequent investigation questionnaires and give associ ations advance time for
planning and consultation with their members.

When the Tribuna is satisfied that arequest is properly documented, it
commences an investigation. A notice of commencement of investigation is sent
to the requester, al known interested parties and any appropriate government
department or agency, such as Revenue Canada, the Department of Foreign
Affarsand Internationa Trade, the Department of Industry and the Department
of Finance. The notice isaso published in the Canada Gazette.

In any investigation, interested parties include domestic producers, certain
associations and other persons who are entitled to be heard by the Tribuna
because their rights or pecuniary interests may be affected by the Tribund’s
recommendations. Interested parties are given notice of the request and can
participate in the investigation. Interested parties include competitors of the
requester, suppliers of goodsthat are identical to or subgtitutable for the textile
input and downstream users of goods produced from the textile input.

To prepare adtaff investigation report, the Tribund staff gathersinformation
through such means as plant visits or questionnaires. Information is obtained from
the requester and interested parties, such asadomestic supplier of thetextile
input, for the purpose of providing abasisfor determining whether the tariff relief
sought will maximize net economic gains for Canada

In normd circumstances, a public hearing is not required, and the Tribund
will dispose of the matter on the basis of the full written record, including the
request, the staff investigation report and al submissions and evidence filed with
the Tribund.

The procedures devel oped for the conduct of the Tribuna’ sinvestigations
envisage the full participation of the requester and dl interested parties. A party,
other than the requester, may file submissions, including evidence, in reponse to




Recommendations
to the Minister

Request for Review

Review on Expiry

the properly documented request, the staff investigation report and any
information provided by a government department or agency. The requester may
subsequently file submissions with the Tribuna in response to the saff
investigation report and any information provided by a government department or
agency or other party.

Where confidentia information is provided to the Tribuna, such information
falswithin the protection of the CITT Act. Accordingly, the Tribuna will only
digribute confidentia information to counsel who are acting on behdf of aparty
and who have filed a declaration and undertaking.

The Tribunal will normaly issue its recommendations, with reasons, to the
Minigter of Finance within 120 days from the date of commencement of the
investigation. In exceptiond cases, where the Tribunal determinesthat critical
circumstances exig, the Tribund will issue its recommendations within an earlier
specified time frame which the Tribuna determinesto be appropriate. The
Tribunal will recommend the reduction or remova of customs duties on atextile
input where it will maximize net economic gainsfor Canada

Where the Minigter of Finance has made an order for tariff relief pursuant to a
recommendation of the Tribuna, certain domestic producers may make arequest
to the Tribuna to commence an investigation for the purpose of recommending
the renewa, amendment or termination of the order. A request for the amendment
or termination of the order should specify what changed circumstances jugtify
such arequest.

Where the Minigter of Finance has made an order for tariff relief subject to a
scheduled expiry date, the Tribunal will, before the expiry date, issue aformal
notice that the tariff reief provided by the order will expire unlessthe Tribund
issues arecommendation that tariff relief should be continued and the Minister of
Finance implements the recommendation. The notice invitesinterested parties to
file submissonsfor or againg continuation of tariff relief.

If no opposition to the continuation of tariff relief isreceved, upon receipt of
submissions and information supporting the request for continuation of tariff
relief, the Tribuna may decide to recommend the continuation of tariff relief.
Conversdly, if no request for continuation of tariff relief is submitted, the Tribunal
may decide to recommend the termination of tariff relief. If it appearsthat amore
complete review iswarranted, the Tribunal will conduct an investigation to
consider whether al rdevant factorswhich led it to recommend tariff relief
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Place

Phantom Industries
Inc.

TR-97-005
Recommendation:

Tariff relief not granted
(May 8, 1998)
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continue to gpply and whether extending tariff relief under such conditions would
continue to provide net economic benefits for Canada.

In accordance with the terms of reference received by the Tribunal directing it
to conduct investigations into requests from Canadian producers for tariff relief on
imported textile inputs that they use in their manufacturing operations, the
Tribund provided the Minigter of Finance, on February 11, 1999, with its
fourth annual status report on the investigation process. The status report covered
the period from October 1, 1997, to September 30, 1998.

During fisca year 1998-99, the Tribund issued 12 reportsto the Minigter of
Finance which reated to 17 requests for tariff rdief. In addition, the Tribunal
issued 3 reports further to reviews of recommendations that were previoudy
issued. At year end, 15 requests were outstanding, of which investigations had
been commenced in respect of 5 requests. Table 1 at the end of this chapter
summarizes these activities.

By the end of fiscal year 1998-99, the Government had implemented
59 recommendations by the Tribunal, of which 53 are till subject to tariff relief
orders. Table 4 provides asummary of recommendations currently implemented.

Theimplementation of Tribuna recommendations is made by adding new
tariff itemsto the Customs Tariff. During 1998-99, these tariff items covered
imports worth $180 million (estimated) and provided tariff relief worth
$25 million (estimated), representing an increase of approximately 30 percent
over 1997-98.

A summary of arepresentative sample of Tribuna recommendationsissued
during the fiscd year follows.

The Tribuna recommended to the Minister of Finance thet tariff relief on
importations of gimped yarns, congsting of afive-filament nylon yarn not grester
than 15 decitex wound spirdly around an dastomeric yarn (Spandex), for usein
the manufacture of women’s hosiery, not be granted. In itsreport, the Tribuna
indicated that there was no disagreement among the parties that there was
production in Canada of gimped yarnsthat were identical, in terms of yarn
congtruction, to those for which tariff relief was requested and that the debate
centered on the performance problems of the yarns supplied by the domestic
producer, Rubyco (1987) Inc. (Rubyco), to Phantom Industries Inc. (Phantom)




Doubletex
TR-95-013A

Recommendation:
Indeterminate tariff
relief

(December 21, 1998)

Distex Inc.
TR-98-002

Recommendation:
Indeterminate tariff

relief
(February 8, 1999)

and on the efforts that Phantom made to communi cate these problems to Rubyco.
The Tribuna found that, while there may well have been some operating
differences between the domegtic and the imported gimped yarns, Phantom had
not demongtrated that sufficient efforts had been made to obtain domestic supply,
nor that domestic yarns could not be subgtituted for the imported yarns. Under the
circumstances, the Tribund was unableto find that granting tariff reief would
provide net economic gainsto Canada.

The Tribuna recommended to the Minister of Finance thet tariff relief on
importations of woven fabric of 100 percent cotton, unbleached, bleached for
dyeing only, of yarnswith atwist of 1,050 turns per metre or morein thewarp
and/or the weft, for use by textile converters only to produce adyed and finished
fabric for the apparel industry, be granted for an indeterminate period of time.
Initsreport, the Tribuna noted that Consoltex Inc. was the sole domestic
producer opposed to the request and that the samplesthat it submitted were not
fully subgtitutable for the finished fabrics made by Doubletex. The Tribunal
concluded that, while some costs would be incurred by Consoltex Inc. should
tariff relief be granted, these costswould be far outweighed by the benefits that
would accrue to domestic converters, such as Doubletex.

The Tribuna recommended to the Minister of Finance that tariff relief on
importations of fabric, solely of 2-ply cotton yarns of different colours, having a
decitex not exceeding 180 per single yarn, of aweight of 100 g/m? or more but
not exceeding 200 g/n?, certified by the exporter to have been knit on a Jacquard
circular weft-knitting machine and to have been “double mercerized” (i.e. the
yarns have been mercerized, knit into afabric and subjected to a second
mercerization process), for usein the manufacture of golf jerseys, be granted for
an indeterminate period of time. The Tribuna noted that, based on the information
available, there was no domestic production of identical or subgtitutable fabrics
and that, consequently, there should be no economic cost to producers from
granting the tariff relief requested. The Tribunal concluded that, considering the
benefitsto Digtex Inc., granting the tariff relief requested would result in net
economic benefitsto Canada.
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TABLE 1

Disposition of Requests for Tariff Relief Between April 1, 1998, and March 31, 1999

Request No. Requester Textile Input Date of Disposition Status/Recommendations

TR-95-013A Doubletex Fabric December 21, 1998 Indeterminate tariff relief

(previously

TR-95-013)

TR-96-014 Peerless Clothing Inc. Fabric January 28, 1999 Request withdrawn

TR-97-004, Blue Bird Dress of Toronto  Fabric July 23, 1998 Indeterminate tariff relief

TR-97-007, Ltd.

TR-97-008 and

TR-97-010

TR-97-005 Phantom Industries Inc. Yamn May 8, 1998 Tariff relief not granted

TR-97-006 Peerless Clothing Inc. Fabric and nonwoven October 29, 1998 Indeterminate tariff relief

TR-97-011 Australian Outback Fabric October 30, 1998 Indeterminate tariff relief
Collection (Canada) Ltd.

TR-97-012 Ballin Inc. Fabric In progress

TR-97-013 Blue Bird Dress of Toronto ~ Fabric April 24, 1998 File closed
Ltd.

TR-97-014 Lenrod Industries Ltd. Nonwoven November 10, 1998 Indeterminate tariff relief

TR-97-015, Helly Hansen Canada Fabric March 19, 1999 Indeterminate tariff relief

TR-97-016 and Limited

TR-97-020

TR-97-017 Helly Hansen Canada Fabric December 22, 1998 Request withdrawn
Limited

TR-97-018 Helly Hansen Canada Fabric December 22, 1998 Request withdrawn
Limited

TR-97-019 Helly Hansen Canada Fabric December 22, 1998 Request withdrawn
Limited

TR-97-021 Wire Rope Industries Sisal core January 5, 1999 Tariff relief not granted
Limited

TR-98-001 Cambridge Industries Netting February 12, 1999 Indeterminate tariff relief

TR-98-002 Distex Inc. Fabric February 8, 1999 Indeterminate tariff relief

TR-98-003 Zenobia Collections Inc. Fabric December 1, 1998 File closed
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Disposition of Requests (cont’d)

Request No. Requester Textile Input Date of Disposition Status/Recommendations
TR-98-004, Ladcal Investments Ltd., Fabric In progress
TR-98-005 and O/A Pintar Manufacturing,
TR-98-006 Nour Trading House Inc.
and T.S. Simms and
Company Limited
TR-98-007 Caulfeild Apparel Group Ltd. Fabric March 31, 1999 Indeterminate tariff relief
TR-98-008 Zenobia Collection Inc. Fabric Not yet initiated
TR-98-009 Zenobia Collection Inc. Fabric Not yet initiated
TR-98-010 Zenobia Collection Inc. Fabric Not yet initiated
TR-98-011 Zenobia Collection Inc. Fabric Not yet initiated
TR-98-012 Zenobia Collection Inc. Fabric Not yet initiated
TR-98-013 Zenobia Collection Inc. Fabric Not yet initiated
TR-98-014 Zenobia Collection Inc. Fabric Not yet initiated
TR-98-015 Zenobia Collection Inc. Fabric Not yet initiated
TR-98-016 Peerless Clothing Inc. Fabric March 24, 1999 Indeterminate tariff relief
TR-98-017 Jones Apparel Group Fabric In progress
Canada Inc.
TR-98-018 Utex Corporation Fabric Not yet initiated
TR-98-019 Tribal Sportswear Inc. Fabric Not yet initiated
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TABLE 2

Notices of Expiry of Tariff Relief Recommendations Between April 1, 1998, and
March 31, 1999

Expiry No. Original Request No. Textile Input Status/Recommendations
TE-97-002 TR-94-005 100 percent polyester herringbone woven  Review not warranted, no continuation of
fabric tariff relief
TE-98-001 TR-95-014 Cut warp pile fabrics Review initiated
(TA-98-003)
TE-98-002 TR-94-002 Certain ring-spun yarns In progress
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TABLE 3

Disposition of Reviews of Tariff Relief Recommendations Between April 1, 1998, and
March 31, 1999

Review No. Expiry No. Textile Input Date of Disposition Status/Recommendations
(Original Request No.)

TA-98-001 TE-97-004 Certain dyed woven fabrics of May 14, 1998 Continuation of tariff relief
(TR-95-009) rayon and polyester

TA-98-002 TE-97-003 VINEX FR-9B fabric June 29, 1998 Continuation of tariff relief
(TR-94-009)

TA-98-003 TE-98-001 Woven cut warp pile fabrics ~ January 13, 1999 Continuation of tariff relief
(TR-95-014)
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TABLE 4

Tariff Relief Recommendations in Place

Request No./
Review No.

Requester/Textile Input

Tariff Item(s)/Order in Council

Duration

TR-94-001

TR-94-002 and
TR-94-002A

TR-94-004
TR-94-010
TR-94-012

TR-94-013 and
TR-94-016

TR-94-017 and
TR-94-018

TR-95-003

TR-95-004

TR-95-005
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Canatex Industries (Division of Richelieu Knitting Inc.)

Kute-Knit Mfg. Inc.

Woods Canada Limited

Palliser Furniture Ltd.
Peerless Clothing Inc.

MWG Apparel Corp.

Elite Counter & Supplies

Landes Canada Inc.

Lingerie Bright Sleepwear (1991) Inc.

Lingerie Bright Sleepwear (1991) Inc.

5402.41.12

5205.14.20
5205.15.20
5205.24.20
5205.26.20
5205.27.20
5205.28.20
5205.35.20
5205.46.20
5205.47.20
5205.48.20
5206.14.10
5206.15.10
5206.24.10
5206.25.10
5509.53.10
P.C. 1996-1089

5208.52.10
5806.20.10
5309.29.20

5208.42.20
5208.43.20
5208.49.20
5513.31.10
5513.32.10
5513.33.10

9943.00.00

5603.11.20
5603.12.20
5603.13.20
5603.14.20
5603.91.20
5603.92.20
5603.93.20
5603.94.20

5208.12.20
5208.52.20

5513.11.10
5513.41.10

Indeterminate tariff relief

Three-year tariff relief

Indeterminate tariff relief
Indeterminate tariff relief
Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief




Recommendations in Place (cont’d)

Request No./
Review No.

Requester/Textile Input

Tariff Item(s)/Order in Council

Duration

TR-95-009

TR-95-010 and
TR-95-034

TR-95-011
TR-95-012
TR-95-013A

(previously
TR-95-013)

TR-95-036
TR-95-037

TR-95-051

TR-95-053 and
TR-95-059

TR-95-056

Peerless Clothing Inc.

Freed & Freed International Ltd. and
Fen-nelli Fashions Inc.
Louben Sportswear Inc.

Perfect Dyeing Canada Inc.

Doubletex

Canadian Mill Supply Co. Ltd.

Paris Star Knitting Mills Inc.

Camp Mate Limited

Majestic Industries (Canada) Ltd. and
Caulfeild Apparel Group Ltd.

Sealy Canada Ltd.

5408.21.10
5408.21.20
5408.22.21
5408.22.30

5111.19.10
5111.19.20

5408.31.10
5408.32.20

5509.32.10

5208.11.30
5208.12.40
5208.13.20
5208.19.30
5208.21.40
5208.22.20
5208.23.10
5208.29.20
5209.11.30
5209.12.20
5209.19.30
5209.21.20
5209.22.10
5209.29.20

5208.21.20

5408.24.11
5408.24.91
5408.34.10
5516.14.10
5516.24.10

5407.41.10
5407.42.10
5407.42.20
5903.20.22

5802.11.10
5802.19.10
5802.19.20

3921.19.10
5407.69.10
5407.73.10
5407.94.10
5516.23.10
5903.90.21
6002.43.20

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief
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Recommendations in Place (cont’d)

Request No./
Review No.

Requester/Textile Input

Tariff Item(s)/Order in Council

Duration

TR-95-057 and
TR-95-058

TR-95-060
TR-95-061

TR-95-064 and
TR-95-065

TR-96-003
TR-96-004
TR-96-006

TR-96-008,
TR-96-010 to
TR-96-013

TR-97-001

TR-97-002 and
TR-97-003

TR-97-006

TR-97-004,
TR-97-007,
TR-97-008 and
TR-97-010

TR-97-011

TR-97-014
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Doubletex

Triple M Fiberglass Mfg. Ltd.
Camp Mate Limited

Lady Americana Sleep Products Inc. and
el ran Furniture Ltd.

Venture Ill Industries Inc.
Acton International Inc.
Alpine Joe Sportswear Ltd.

Les Collections Shan Inc.

Jones Apparel Group Canada Inc.

Universal Manufacturing Inc.

Peerless Clothing Inc.

Blue Bird Dress of Toronto Ltd.

Australian Outback Collection (Canada) Ltd.

Lenrod Industries Ltd.

5407.51.10
5407.61.92
5407.69.10
5515.11.10
5516.21.10
5516.91.10

7019.59.10
6002.43.30
6002.43.10

5407.61.92
5906.99.21
P.C.1998-1118
P.C. 1997-1668

5407.91.10
5407.92.20
5407.93.10
5408.21.30
5408.22.40
5408.23.20
5408.31.30
5408.32.40
5408.33.10

5208.43.30
5513.41.20

5407.51.30
5903.90.22
5903.90.23
5903.90.24
6002.43.40
6002.43.50

5407.51.20
5407.52.20
5407.61.94
5407.69.20

5209.31.20
5907.00.16

5603.93.40

Indeterminate tariff relief

Indeterminate tariff relief
Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief
Indeterminate tariff relief
Six-year tariff relief

Five-year tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief

Indeterminate tariff relief




Recommendations in Place (cont’d)

Request No./

Review No. Requester/Textile Input Tariff Item(s)/Order in Council ~ Duration

TR-98-001 Cambridge Industries 5608.19.20 Indeterminate tariff relief

TA-98-001 Certain dyed woven fabrics of rayon and polyester 5408.31.20 Indeterminate tariff relief
5408.32.30

TA-98-002 Vinex FR-9B fabric 5512.99.10 Indeterminate tariff relief

TA-98-003 Woven cut warp pile fabrics 5801.35.10 Indeterminate tariff relief
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Introduction

CHAPTER VI
PROCUREMENT REVIEW

Suppliers may chalenge federd government procurement decisions that they
believe have not been made in accordance with the requirements of the following:
Chapter Ten of NAFTA, Chapter Five of the AIT or the AGP. The bid chalenge
portions of these agreements cameinto force on January 1, 1994, July 1, 1995,
and January 1, 1996, respectively.

Any potentia supplierswho believe that they may have been unfairly treated
during the solicitation or evaluation of bids, or in the awarding of contractson a
designated procurement, may lodge aforma complaint with the Tribunal.

A potentia supplier with an objection is encouraged to resolve the issue first with
the government ingtitution responsible for the procurement. When this processis
not successful or asupplier wantsto ded directly with the Tribund, the
complainant may ask the Tribund to consder the case by filing acomplaint within
the prescribed time limit.

When the Tribund recelves acomplaint, it reviews the submission againg the
criteriafor filing. If there are deficiencies, the complainant is given an opportunity
to correct these within a specified timelimit. If the Tribuna decidesto conduct an
inquiry, the government ingtitution and al other interested parties are sent aformal
natification of the complaint. An officid notice of the complaint isaso published
in Government Business Opportunities and the Canada Gazette. If the contract in
question has not been awarded, the Tribuna may order the government ingtitution
to postpone awarding any contract pending the digposition of the complaint by the
Tribuna, unless the government ingtitution certifies that the procurement is urgent
or that the delay would be againg the public interest.

After receipt of its copy of the complaint, the government ingtitution
responsible for the procurement files a Government Ingtitution Report (GIR)
responding to the dlegations. The complainant isthen sent acopy of the GIR and
has saven days to submit comments. These are forwarded to the government
indtitution and any interveners.

A daff investigation, which can include interviewing individua's and
examining files and documents, may be conducted and result in the production of

59




60

aStaff Investigation Report. Thisreport iscirculated to the parties for their
comments. Once this phase of theinquiry is completed, the Tribuna reviewsthe
information collected and decides whether a hearing should be held.

The Tribuna then makes a determination, which may consst of
recommendations to the government ingtitution (such as re-tendering,
re-evauating or providing compensation) and the award of reasonable coststo a
prevailing complainant for filing and proceeding with the bid challenge and/or
cogsfor preparing the bid. The government ingtitution, aswell asal other parties
and interested persons, is notified of the Tribund’ s decison. Recommendations
made by the Tribund in its determination are to be implemented to the greatest
extent possible

Summary of Procurement Review Activities

1997-98 1998-99
CASES RESOLVED BY OR BETWEEN
PARTIES
Resolved Between Parties 1
Withdrawn 9 6
Abandoned While Filing 2 4
Subtotal 12 10
INQUIRIES NOT INITIATED OR CONTINUED
ON PROCEDURAL GROUNDS
Lack of Jurisdiction 8 6
Late Filing 4 7
No Valid Basis 12 4
Subtotal 24 17
CASES DETERMINED ON MERIT
Complaint not Valid 9 14
Complaint Valid 7 10
Subtotal 16 24*
IN PROGRESS 11 5
TOTAL 63 66

* The Tribunal actually issued 21 written determinations which related to 24 procurement complaints.




Summary of
Selected
Determinations

Frontec Corporation
PR-97-035

Determination:
Complaint dismissed/
Complaint not valid
(May 6, 1998)

Lotus Development
Canada Limited,
Novell Canada, Ltd.
and Netscape
Communications
Canada Inc.

PR-98-005, PR-98-006
and PR-98-009

Determination:
Complaints dismissed/
Lack of jurisdiction
(August 14, 1998)

During fiscal year 1998-99, the Tribunal issued 21 written determinations of
its findings and recommendations which related to 24 procurement complaints.
In 9 of the 21 written determinations, the complaints were determined to be vaid
or vaid in part. In these cases, various remedies were granted in the form of cost
awards or recommendations. Twelve other caseswerein progress at year end,
and two cases were being filed. Table 1 at the end of this chapter summarizes
these activities, aswell asthose cases resolved by or between parties.

Of the cases heard by the Tribunal in carrying out its procurement review
functions, certain decisons stand out from among the others because of the legd
sgnificance of the cases. A brief résumé of a representative sample of such cases
follows. These summaries have been prepared for genera information purposes
only and have no legd status.

The Tribuna made a determination with repect to acomplaint filed by
Frontec Corporation (Frontec) concerning a solicitation of the Department of
Public Works and Government Services (the Department). The solicitation was
for operation and maintenance services for the 5-Wing Goose Bay miilitary
arfield, Newfoundland, for the Department of Nationa Defence.

Frontec aleged that, contrary to the provisons of the Al T, its proposa was
unfairly and improperly excluded from the subject solicitation because of an
unfair, improper or incondstent evaluation by the Department.

Having examined the evidence and arguments presented by the parties and
conddered the subject matter of the complaint, the Tribunal determined thet the
complaint was not vaid.

The Tribuna made a determination with respect to complaintsfiled by Lotus
Devedopment Canada Limited, Novell Canada, Ltd. and Netscape Communications
CanadaInc. (the complainants) concerning asolicitation of the Department of
Public Works and Government Services (the Department) for the procurement of
aMicrosoft NT server, a BackOffice server and BackOffice client access licences
for the Department of Foreign Affairsand Internationd Trade. The Department
proceeded on alimited tender basis due to the urgency of the requirement and for
national security reasons.

The complainants aleged that the procurement process was flawed because
more than one supplier was capable of supplying the requirement.

After careful condderation of the applicable legidation, the requirements of
NAFTA, the AGP and the AIT and the positions of the parties, the Tribuna
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Jastram
Technologies Inc.

PR-98-008

Determination:
Inquiry not initiated/
Late filing

(June 17, 1998)

Corel Corporation

PR-98-012 and
PR-98-014

Determination:
Complaints valid
(October 26, 1998)

Judicial Reviews
of Procurement
Decisions
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determined that it did not have jurisdiction to continue itsinquiriesinto these
complaints, and the complaints were dismissed.

The Tribuna made a decision with repect to acomplaint filed by Jastram
Technologies Inc. (Jastram) concerning asolicitation of the Department of Public
Works and Government Services (the Department) for specialized batteries, on
behalf of the Department of National Defence.

Jastram dleged that the Department failed to clearly identify how
equivalency would be determined.

Having examined the evidence contained in the complaint, the Tribunal
decided not to initiate an inquiry into this complaint because it was not filed within
the time limitsfor filing acomplaint set out in section 6 of the Canadian
International Trade Tribunal Procurement Inquiry Regulations. Jastram has
appedled this decision to the Federa Court of Canada.

The Tribuna made a determination with respect to two complaintsfiled by
Cord Corporation (Cordl) concerning asolicitation of the Department of Public
Works and Government Services (the Department). The solicitation wasfor an
enterprise licence for an office automation suite for Revenue Canada.

Cord aleged that the Department created an evauation framework for the
Request for Proposal that was biased in favour of the incumbent, Microsoft
Corporation.

Having examined the evidence and arguments presented by the parties and
consdered the subject matter of the complaint, the Tribunal determined thet the
procurement was not conducted according to NAFTA, the AGP and the AIT and
that, therefore, the complaints were vaid.

The Tribuna recommended, as aremedy, that the Department issue anew
solicitation for the procurement or, in the dternative, that the Department develop
jointly with Cord aproposa for compensation.

The Department has appedled the Tribunal’ s determination to the Federa
Court of Canada.

The Federd Court of Canada dismissed applications by both the Attorney
Generd of Canada (on behdf of Defence Congtruction Canada) and I.C.S.
Internationd Code Fire ServicesInc. to review adecison by the Tribund in File
No. PR-97-008, Symtron Systems Inc.




On September 28, 1998, the Federd Court of Canada made a decision (Court
File No. T—944—098) relating to a Tribund case (File No. PR-97-034, Wang
Canada Limited) in which the Department of Public Works and Government
Services decided not to implement the Tribuna’ s recommendation to award the
contract at issue to Wang Canada Limited. The Federa Court of Canada quashed
the decision not to implement and ordered the Department to follow the
Tribund’ s recommendation.

Table 2 ligts the procurement decisions that were gppedled to or decided by
the Federad Court of Canada during fisca year 1998-99.
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TABLE 1

Disposition of Procurement Complaints Between April 1, 1998, and March 31, 1999

Date of Receipt of

File No. Complainant Complaint Status/Decision
PR-97-033 IBM Canada Ltd. December 11, 1997 Decision issued April 24, 1998
Complaint valid
PR-97-035 Frontec Corporation December 22, 1997 Decision issued May 6, 1998
Complaint not valid
PR-97-036 Novus Incorporated December 29, 1997 Complaint withdrawn
PR-97-037 Tactical Technologies Inc. December 31, 1997 Decision issued April 30, 1998
Complaint valid in part
PR-97-040 Société de coopération pour le January 22, 1998 Decision issued April 9, 1998
développement international Complaint not valid
PR-97-041 Mirtech International Security Inc. January 28, 1998 Decision issued May 15, 1998
Complaint not valid
PR-97-045 Flolite Industries February 6, 1998 Decision issued May 8, 1998
Complaint not valid
PR-97-047 Valcom Ltd. February 12, 1998 Order issued April 21, 1998
Complaint dismissed/Late filing
PR-97-051 Safety Projects International Inc. March 12, 1998 Decision issued June 18, 1998
Complaint not valid
PR-97-052 PeopleSoft Canada Company Limited March 16, 1998 Complaint withdrawn
PR-97-054 Bell Canada March 27, 1998 Decision issued July 13, 1998
Complaint valid
PR-98-001 SHL Systemhouse April 29, 1998 Complaint withdrawn
PR-98-002 Installation Globale Normand Morin & Fils  May 1, 1998 Decision issued August 21, 1998
Inc. Complaint valid
PR-98-003 Premium DataScan Services, Inc. May 8, 1998 Decision issued August 12, 1998
Complaint not valid
PR-98-004 Rogers Enterprises Ltd. May 11, 1998 Not accepted for inquiry/No reasonable
indication of a breach
PR-98-005, PR-98-006 Lotus Development Canada Limited, May 25 and 26 and Decision issued August 14, 1998
and PR-98-009 Novell Canada, Ltd. and Netscape June 1, 1998 Complaints dismissed
Communications Canada Inc.
PR-98-007 Safety Projects International Inc. May 26, 1998 Decision issued August 24, 1998
Complaint not valid
PR-98-008 Jastram Technologies Inc. June 1, 1998 Not accepted for inquiry/Late filing
PR-98-010 M.E.C. Systems Inc. June 4, 1998 Not accepted for inquiry/Late filing
PR-98-011 Evans June 5, 1998 Abandoned while filing
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Disposition of Procurement Complaints (cont’d)

Date of Receipt of

File No. Complainant Complaint Status/Decision

PR-98-012 and Corel Corporation June 12 and July 14,1998  Decision issued October 26, 1998

PR-98-014 Complaints valid

PR-98-013 E.W. Consulting Services Corp. July 9, 1998 Not accepted for inquiry/Not a designated
entity

PR-98-015 3M Canada Company July 21, 1998 Not accepted for inquiry/Not a potential
supplier

PR-98-016 Teknion Furniture System July 29, 1998 Complaint withdrawn

PR-98-017 3M Canada Company August 7, 1998 Not accepted for inquiry/Not a designated
contract

PR-98-018 Ferriby Marine August 26, 1998 Not accepted for inquiry/Late filing

PR-98-019 Amdahl August 28, 1998 Complaint withdrawn

PR-98-020 Giga-Tron Associates Ltd. August 28, 1998 Not accepted for inquiry/Late filing

PR-98-021 Transpolar Technology Corporation September 10, 1998 Not accepted for inquiry/Not a designated
contract

PR-98-022 SHL Systemhouse September 17, 1998 Not accepted for inquiry/No denial of relief

PR-98-023 Marcomm Fibre Optics Inc. September 24, 1998 Decision issued December 7, 1998
Complaint not valid

PR-98-024 Atlantic Safety Centre September 25, 1998 Abandoned while filing

PR-98-025 M.D. Heat Techs Inc. September 28, 1998 Decision issued December 3, 1998
Complaint not valid

PR-98-026 Krista Dunlop & Associates October 9, 1998 Not accepted for inquiry/Late filing

PR-98-027 Service Star Building Cleaning Inc. October 23, 1998 Decision issued January 22, 1999
Complaint valid

PR-98-028 Spacesaver Corporation October 27, 1998 Decision issued January 11, 1999
Complaint valid

PR-98-029 Doran Canadian Expo Consortium November 2, 1998 Decision issued February 12, 1999
Complaint not valid

PR-98-030 Valcom Ltd. November 6, 1998 Not accepted for inquiry/No reasonable
indication of a breach

PR-98-031 Service Star Building Cleaning Inc. November 17, 1998 Decision issued February 12, 1999
Complaint not valid

PR-98-032 Polaris Inflatable Boats Canada Inc. November 19, 1998 Decision issued March 8, 1999
Complaint valid

PR-98-033 Polaris Inflatable Boats Canada Inc. November 19, 1998 Decision issued March 8, 1999
Complaint valid

PR-98-034 Keystone Supplies Company December 1, 1998 Accepted for inquiry
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Disposition of Procurement Complaints (cont’d)

Date of Receipt of

File No. Complainant Complaint Status/Decision

PR-98-035 Keystone Supplies Company December 1, 1998 Accepted for inquiry

PR-98-036 Colebrand Limited December 7, 1998 Not accepted for inquiry/Not a designated
contract

PR-98-037 ITS Electronics January 4, 1999 Accepted for inquiry

PR-98-038 MIL Systems January 5, 1999 Accepted for inquiry

PR-98-039 Wescam Inc. January 19, 1999 Accepted for inquiry

PR-98-040 Cougar Aviation Limited January 22, 1999 Accepted for inquiry

PR-98-041 Energy and Environmental Analysis, Inc.  January 28, 1999 Complaint withdrawn

PR-98-042 Discover Training Inc. February 1, 1999 Accepted for inquiry

PR-98-043 NFC Canada Limited February 2, 1999 Not accepted for inquiry/No reasonable
indication of a breach

PR-98-044 Ultimatrol Technologies Inc. February 2, 1999 Not accepted for inquiry/No reasonable
indication of a breach

PR-98-045 Ruiter Construction Ltd. February 5, 1999 Accepted for inquiry

PR-98-046 Deloitte & Touche Consulting Group February 8, 1999 Accepted for inquiry

PR-98-047 Novell Canada, Ltd. February 11, 1999 Accepted for inquiry

PR-98-048 Service Star Building Cleaning Inc. February 16, 1999 Abandoned while filing

PR-98-049 Malatest & Associates Ltd. February 25, 1999 Abandoned while filing

PR-98-050 Douglas Barlett Associates Inc. March 1, 1999 Accepted for inquiry

PR-98-051 National Airmotive Corporation March 10, 1999 Accepted for inquiry

PR-98-052 Marathon Management Company March 11, 1999 Accepted for inquiry

PR-98-053 KPMG Consulting Services March 17, 1999 Not accepted for inquiry/Late filing

PR-98-054 Mediascan March 22, 1999 Being filed

PR-98-055 MxI Technologies Ltd. March 31, 1999 Being filed
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TABLE 2

Cases Before the Federal Court of Canada Between April 1, 1998, and March 31, 1999

File No./
File No. Complainant Appellant Status
PR-97-008 Symtron Systems Inc. I.C.S. International Code Fire Services Inc. A—700—97
Application dismissed
PR-97-008 Symtron Systems Inc. Attorney General of Canada A—687—97
Application dismissed
PR-98-008 Jastram Technologies Inc. Jastram Technologies Inc. A—406—98
PR-98-012and  Corel Corporation Attorney General of Canada A—696—98
PR-98-014
PR-98-043 NFC Canada Limited NFC Canada Limited T—515—99
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Introduction

CHAPTER VI

FINDING THE RIGHT PROCEDURAL BALANCE IN
SIMA INQUIRIES

The Tribund isaquasi-judicia body which has rules and procedures smilar
to those of a court of law, but they are not quite as strict or formd. It is condtituted
inthisway asacourt of easy access, in part, so that large and small companies
dike may readily and effectively avail themsaves of the rights that they have
under SIMA to take and respond to trade action involving dumped and subsidized
imports.

Indeed, the size and complexity of cases which come before the Tribuna vary
widdy. There are cases brought by large, well-known Canadian firms, involving
hundreds of millions of dollarsin internationa trade, and cases brought by small,
privady held firms, involving no more than afew hundred thousand dollarsin
trade. The former casestypicdly involve numerous parties, with each represented
by legal teams from some of the largest firmsin the country. The smaller cases
typicdly involve few parties, not dl of which may be represented by counsd.

Clearly, the Tribund’ s stakeholders have widdly different levels of
understanding of the complexities of trade law and widely different levels of
financid resourcesto gpply to the exercise of their legd rights. The chalenge for
the Tribuna, from a procedural standpoint, isto put in place aprocess that
respondsfairly, efficiently and effectively to the different needs and circumstances
of dl of its stakeholders.

This procedura chalenge requires the Tribund to strike a bal ance between
often conflicting pressures. For example, while the Tribuna may drive to
streamline its procedures, to keep them smple and understandable and to keep
cogts down, the requirements of fairness and naturd justice impose certain
minimum requirements that some stakeholders may perceive aslegdidtic,
complex and cogtly. Moreover, while the Tribuna strivesto conduct an open and
transparent process, it must a the same time ensure that thereisno public
disclosure of any party’ s confidentid information which could cause that party
commercia harm.

Achieving a proper baance of these opposing procedura demands requires
congtant vigilance and monitoring by the Tribund. In this context, over the past
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severd years, the Tribuna has used avariety of consultative processesto obtain
the views of its stakeholders on its existing procedures and proposed changes to
those procedures. These include holding bi-annual meetings between the trade bar
and the Tribunal; conducting surveys of stakeholdersto obtain their views and
opinions on procedural matters; and organizing workshops for stakeholderson
specific procedurd issues.

Following feedback from its stakeholders, the Tribund has made severa
adjugmentsto itsinquiry procedures over the past few years. Generally spesking,
the thrust of these changes was to improve the quality and flow of information thet
is collected and exchanged by the Tribunad and the partiesin the period leading up
to the hearingsin inquiries and reviews. The following section will describe the
initiatives which the Tribuna has undertaken, the specific changes which have
been made and the reasons for those changes.

The Tribund was established in 1989, as part of areorganization of Canada's
trade indtitutions. Specificaly, the Tribund replaced and took over the
respongbilities of the Canadian Import Tribuna, the Tariff Board and the Textile
and Clothing Board. The Tribuna’ s cregtion aso coincided with the
implementation of the Canada-United States Free Trade Agreement (the FTA)
aong with its unique and nove approach to trade dispute resolution - the
binational panel appeal process. Under the binational panel apped process,
Tribuna decisonsin SIMA cases, which were reviewable by the Federa Court
of Canada, could dternatively be appeded, by Canadian or US companies, to a
binationa pand of trade specidigts. The binationa panel mechanism was, of
course, subsequently brought forward into NAFTA when the FTA was expanded
to include Mexico.

The new binationa pand appea processtook little time to make its presence
felt, as counse were eager to test it out as an dternative gpped route. By the
early 1990s, binationa panels had rendered severa mgjor decisions on gpped's of
Tribuna anti-dumping and countervailing decisions. It was apparent from these
early decisonsthat the binational pand apped process had placed Canadian
anti-dumping/countervailing inquiries under a heightened degree of scrutiny and
oversght. At about the same time, the Tribuna’ s inquiries were becoming more
litigious, as parties, through their counsdl, sought to assert their clams and rights
more aggressively than in the past. Thisincreased litigation may have been
prompted, at least to some extent, by the evolution of charter cases and other
developments in Canadian adminigtrative law.

All of these developments contributed to dtering the Tribunal’ s operationa
environment in away that tended to foster an increase in the length and




Information Issues

Questionnaires

complexity of Tribuna hearings, agrowth in the information burden on parties
and a corresponding expansion in the Size and complexity of the Tribund’s
inquiry record. In turn, these changes were accompanied by increasing costsfor
al participants. By 1994, the Tribuna recognized that the increasing costs and
complexity of itsinquiries, if not ssemmed or reversed, could undermine the kind
of accesshility that the Canadian anti-dumping/countervailing regime was
intended to provide. While the concern over costs and complexity applied to all
stakeholders, smaler companies with limited resources seemed especialy
vulnerable. Accordingly, inthefal of 1994, the Tribund established an interna
committee to conduct afull review of Tribuna proceduresin SIMA inquiries and
reviews with aview to proposing ways and means of making the processless
costly and more efficient, without compromising the principles of fairnessand

trangparency.

Over the next two years, the Tribuna prepared a number of discussion papers
on proposed changes which were circulated to and discussed with stakehol ders.
Inthefdl of 1996, the Tribuna implemented anumber of significant changes,
ranging from those relating to scheduling and time management to those which
addressed the way in which information is collected, exchanged and recorded in
the Tribund’ sinquiries and reviews.

In terms of scheduling and time management, the Tribunal decided that the
key datesfor thefiling and distribution of information would be advanced so that
partieswould have more timeto review materia in advance of the hearing. New
procedures were a so announced for more strictly enforcing filing deadlines for
questionnaires and submissions. The Tribunal aso decided that hearing schedules
should be subject to shorter and gtricter time limits. Beyond these scheduling and
time management issues, there were other substantive changes relating to
information collection and ditribution, and protection of confidential information
which are elaborated below.

A firgt important change dedt with expanding the investigative activities of
the Tribund. More specificaly, it was decided that the Tribuna would formally
seek the input of partiesin the design of the various manufacturer, importer,
exporter and purchaser questionnaires which it used to gather key Satistical and
other information in SIMA inquiries and reviews. Although the Tribuna had
sometimes, on an ad hoc bas's, sought the views of partiesin the past, the
consultations which took place were generdly limited to a specified narrow range
of questionnaire issues.

Informdizing and broadening the consultation process, the objective wasto
enable the Tribuna to customize its questionnaires to the particular issuesand
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Requests for
Information

Fine Tuning

information requirements of each case, having regard to the capabilities of the
parties to provide the necessary information, in atimely manner, without undue
burden. Consultations would aso tend to reduce the likelihood of collecting
redundant and unnecessary information. Moreover, it was fet that, in many
instances where parties required information that would assst in the Tribund’s
inquiry or review, it would be more effective and efficient and, hence, less costly
for the overal processif the Tribuna assumed responghbility, through its
questionnaires, for gathering the information.

A second significant change involved establishing a process for the orderly
exchange of requests for information (RFIs) between parties prior to ahearing.
Under the previous procedures, parties had usually sought additional informeation
from each other in the period leading up to the hearing, but there were no st time
frames or rulesfor these exchanges. As a consequence, there tended to be a
continual, but unscheduled, flow of requests for information between parties
throughout the inquiry. Furthermore, the problems which inevitably arosein
connection with these exchanges had to be adjudicated by the Tribuna on an
ad hoc basis. These exchanges and the related problems often spilled into
hearings, disrupting and prolonging them.

Under the proposed RFI procedures, specific time framesfor the process
were established, providing for the process to be completed well before the
hearing. Specific ruleswere aso created to govern the exchanges, including the
manner and time frames within which the Tribuna would dispose of parties
objectionsto RFIs. The proposas thusincorporated the RFI processinto the
Tribunal’ sforma inquiry schedulein away which, it was hoped, would improve
the information base for the inquiry and, a the same, encourage shorter, more
focused and less codtly hearings.

The above procedures were implemented by the Tribunal with the
understanding that their effectiveness would be subject to ongoing monitoring and
further consultation with stakeholders. After the new procedures were applied in
the first few cases, it became apparent that there were certain problemswhich
needed to be addressed. In particular, the Tribuna noted that the new RF
procedure had resulted dmost immediately in asubstantid increase in the scope
and volume of information requests. Responding to these requests represented a
substantia additiona burden on parties. Moreover, while some of the information
generated through the RFI process was useful, asignificant proportion was of
margind or no relevance, in the Tribund’ s estimation.

Following discussions with stakeholders, the Tribunal concluded that the RFI
process, as originally conceived, was too open ended and unsupervised in terms




Confidentiality Issues

Filing of Partial
Documents

of the scope and nature of the information that parties could request from each
other. Accordingly, the Tribunal decided to control excessve requests by
requiring partiesto submit their questionsfirgt to the Tribund for its
condderation, together with an explanation asto why the question was relevant.
Only those questions whose relevance the Tribuna accepted would be forwarded
to parties for response, subject to any objections that parties might have, according
to aspecified objection procedure. In the cases heard subsequent to these
amendments, the RFl process seems to have worked well in generating useful
information without undue costs and burden on the parties, both in the Tribuna’s
estimation and that of stakeholdersthat have provided feedback to the Tribund.

As often happens, changesin one areamay have unintended or unanticipated
effectsin other areas. For example, while the RFI process enhanced the
information base for inquiries, it aso raised concerns about the confidentiaity of
some of the information provided. Thiswas particularly true with respect to
documents such as future-oriented company business plans and forecasts. These
documents contained strategic information that parties felt could be extremely
damaging to their commercid interestsif they were disclosed to their competitors.

Asareault of these and other related confidentidity concerns, the Tribund
re-examined its confidentiaity procedures, over the past year, in consultation with
its stakeholders. This re-examination will culminate with theissuing of aguideine
and practice notice, in 1999, on the designation and use of confidential
information in Tribunal proceedings. Currently, this guiddineis under discussion
with stakeholders.

This guiddine reeffirms the Tribuna’s commitment to conducting transparent
inquiries with as much information as possible on the public record. At the same
time, it reiterates the importance which the Tribuna has aways accorded to the
protection of commercidly sengtive information and summarizes the messures
which are dready in place to safeguard the legitimate confidentidity concerns of
its stakeholders. However, the Tribunal recognizesthat there is aneed to adjust
the existing ba ance between the opposing requirements of transparency and
confidentidity. To thisend, the draft guideline contains anumber of initiatives.

A Tribuna questionnaire or an RFI may sometimes ask parties to produce
voluminous documents, including highly sensitive business plans and forecadts.
In consultations with stakeholders, concerns were expressed not only over the
risks of disclosure of commercidly sengtive information but dso over the costs
and burdens of having to produce entire sets of documents, whether confidential
or not, when only asmall number of pages may be relevant or necessary ina
particular case.
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Accordingly, to address the issues of risk, burden and costs, the draft
guideline announces a procedure whereby counsd who is being asked to provide
information on aclient’s behaf could request that counsdl seeking the information
view the materid beforefiling, a an agreed upon location, to determine which, if
any, of itisneeded. The procedure envisagesthat partieswill, a least initiadly,
attempt to work out an agreement amongst themselves on the viewing and filing
of documents. However, where such agreement is not possible, the Tribund, at a
party’ s request, will decide whether and how a viewing should take place before
any documents arefiled.

To further safeguard confidential documents, the draft guiddine aso
reiterates that, in certain circumstances, the Tribuna will agreeto restrict accessto
the confidentid file by certain persons, such as independent economic and
financia experts. Without such regtrictions, such persons, when retained by
counsel to assigt in case preparations, would be granted access to the full
confidentid file where they had given the required declarations and undertakings
not to disclose confidentia information. Where such restrictions were granted, the
Tribuna would limit experts accessto the confidentia record only to that portion
which is necessary for them to provide their advice and andysis.

At the same time as announcing these new confidentiadity safeguards, the
draft guiddine also contains adraft practice notice which conveysthe Tribund’s
concerns about an increase in the amount of information being designated as
confidentia in some of itsinquiries. This has affected the Tribund’ s ability to put
information on the public record and conduct hearings open to the public. It dso
undermines the Tribund’ s ability to issue reasons for decison which publicly
disclose dl relevant information relied upon by it when coming to its decisions.

Accordingly, the draft practice notice reminds parties of their obligation to
provide non-confidential summaries of information that they wish to designate as
confidentid. It dso notes the Tribund’ s authority to disregard such information
where parties are unable, if challenged, to show that the confidentidity designation
isjudtified. To assst persons and counsd in deciding what information can be
designated confidentia, the notice goes on to provide anon-exhaudtive ligt of the
type of information that has typically been considered to be public.

The draft practice notice also addresses the issue of account-specific injury
alegations which frequently contain sensitive information. While recognizing the
confidentia nature of these dlegations, the Tribuna indicates thet the
requirements of fairness and naturd justice oblige a certain minimum amount of




Conclusion

information to be disclosed to the person againgt whom the dllegetion ismade, in
order for that person to respond effectively. Thisinformation includes the name of
the account or customer, the product in issue, the date of the event and the source
of the product. The notice advises parties that failure to make such disclosure
could result in the Tribund not taking the injury alegation into account or giving
lessweight to the alegation.

Over the past few years, the Tribuna has made numerous adjustmentsto its
SIMA inquiry and review proceduresin close consultation with stakeholders. The
changes made reflect the Tribund’s commitment to facilitating accessto the
system for al stakeholders by reducing costs, burden and complexity without
compromising fairness. Aswell, they embody the Tribund’ s determination to
ensure confidence and security in the system through effective protection of
confidentid information, while sill maintaining the highest possible degree of
openness and trangparency initsinquiries and reviews.

The next two years al'so promise to be a period of trangtion, asthe SIMA
legidative changes outlined in Chapter 11 are implemented. In addition to the
amendments made to the Tribundl’ s Rules of Procedure, thiswill require further
amendments to existing procedures. The Tribuna will gpply the changesin the
same spirit of cooperation with stakeholders that has characterized past changes.
Some of the changes arising from the legidative amendments will alow the
Tribuna to be more efficient in its operations. Otherswill pose achalengeto
ensure that they do not increase the cost of proceedings. The Tribunal is confident
that the procedural framework that it now hasin place will enable it to meet this
chdlenge effectively and maintain a cost-effective access to SIMA proceedings.
Moreover, the Tribund will carry forward the same degree of commitment and
determination to the principles of access, fairness, security and trangparency that
have been, and will remain, the hallmarks of its procedures.
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June 1998

July 1998

July 1998
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Bulletin

Brochure and
Information
Documents

PUBLICATIONS

Textile Reference Guide

An Inquiry in the Importation of Dairy Product Blends Outside the Coverage of
Canada’s Tariff-rate Quotas

Annua Report for the Fiscal Y ear Ending March 31, 1998
Procurement Review Process: A Descriptive Guide
Textile Reference: Annual Status Report

Vol.10,Nos. 1- 4

A brochure and a series of documents designed to inform the public of the

work of the Tribuna are available. They include;
Introductory Guide on the Canadian International Trade Tribunal
Information on Appeals from Customs, Excise and SIMA Decisions
Information on Dumping and Subsidizing Inquiries and Reviews
Information on Textile Tariff Investigations
Information on Procurement Review
Information on Import Safeguard Inquiries and Measures

Information on Economic, Trade and Tariff Inquiries

Publications can be obtained by contacting the Secretary, Canadian International Trade Tribunal, Standard Life
Centre, 333 Laurier Avenue West, Ottawa, Ontario K1A 0G7 (613) 993-3595 or they can be accessed on the
Tribunal's Web site.
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