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The Disposal of Surplus Real Property in the Context of Aboriginal Issues

Executive Summary

The Treasury Board Policy on the Disposal of Surplus Real Property (Disposal Policy)
establishes a system for the disposal of real properties through sale or transfer when they are no
longer required by departments for program delivery purposes.

The purpose of this document isto support the Disposal Policy by providing abest practices
framework to help custodian departments identify and assess Aboriginal interests and make
informed and prudent decisions about if, when, and how to consult with Aboriginal groups.

It was developed in close collaboration with the Department of Justice Canada (DOJ) and
stakeholder departments and agencies and incorporates advice provided by officialsin all regions
of the country, during the course of two separate rounds of consultation.

It consolidates best practices; clarifies interdepartmental roles and responsibilities; facilitates
interdepartmental collaboration; and provides key information on the legal context and federal
claims policies and processes relevant to disposal in the context of Aboriginal interests.

It also provides guidance on specific issues about which there has been uncertainty, such asthe
following:

the responsibility of custodian departments for initiating and implementing all disposal
actions and for assessing and managing Aborigina interests related to disposals (including
taking decisions on if, when, and how to consult with Aboriginal groups), with advice and
support from DOJ, Indian and Northern Affairs Canada (INAC) and Public Works and
Government Services Canada (PWGSC), as appropriate;

INAC’ sresponsibility to make program decisions on whether to acquire surplus properties
for claims purposes, as distinct from its supporting role in providing advice and information
to custodians with respect to the nature and scope of Aborigina interests;

where to turn for information and assistance in assessing the legal, policy, and other risks
associated with potential Aboriginal interests; and

disposals and Aboriginal interests in the context of the Treaty Land Entitlement (TLE)
processes in Manitoba and Saskatchewan.

This document is not intended to be a definitive statement of the Crown’slegal obligationsin the
context of disposal and Aboriginal interests, nor isit intended to replace case-specific lega
advice. It should, however, help departments to identify when they need the assistance of lega
counsel and what questions need to be addressed.
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The Disposal of Surplus Real Property in the Context of Aboriginal Issues

1. Purpose, Scope, and Context

1.1 Purpose and Scope

Treasury Board Disposal Policy

On July 1, 2001, Treasury Board of Canada Secretariat (TBS) released the new Policy on the
Disposal of Surplus Real Property (Disposal Policy). The policy establishes a system for the
disposal of real properties through sale or transfer when they are no longer required by
departments for program delivery purposes.

Aboriginal interests®

Whenever the government disposes of property, it must assure itself that it owns what it thinksiit
owns, and custodian departments need to be aware of the possibility that Aboriginal rights, title,
or treaty rights may affect the Crown’s ownership.

When making disposal decisions that could affect Aboriginal rights, title, or treaty rights,
custodian departments must respect the fiduciary relationship between the Crown and Aboriginal
peoples and fulfill any federal fiduciary obligations as they relate to the interests of Aboriginal
peoplesin the property (see L egal Context below). Custodian departments must also take
account of federal policies and strategic concerns relating to Aborigina peoples.

Purpose of these guidelines

Support the Disposal Policy by

« providing arisk assessment and management framework to help custodian departments
identify and assess Aboriginal interests and make decisions about if, when, and how to
consult with Aboriginal groups,

« contributing to the larger process of assessing and taking account of the full range of federal
and non-federal stakeholders' interests, as required by the Disposal Policy;

« consolidating best practices,
 clarifying interdepartmental collaboration, roles, and responsibilities; and

« providing key information on the legal context and federal claims policies and processes
relevant to disposal in the context of Aboriginal interests.

Unless otherwise specified, use of the term “ Aboriginal interests’ in this document encompasses both potential legal interests
(Aboriginal rights, title, or treaty rights) and an Aborigina group’sinterest in acquiring a specific surplus property.
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Scope

Best practices guidelines

« provide aframework for assessing and managing risks related to disposal in the context of
Aboriginal interests that is grounded in best practices,

«  will be supported by DOJ guidance on constitutionally protected Aboriginal and treaty rights
guaranteed in section 35 of the Constitution Act,1982 and on the Crown’ s duty to consullt;
they may also be complemented by appropriate departmental and regional operational

processes; and

« supercede the TBS letter of interim guidance provided to custodian departments by Colin
Potts, Deputy Comptroller General, on March 13, 1998.

Focuson disposal in the context of Aboriginal interests

I mportant

These guidelines are not intended to be a
definitive statement of the Crown’s legal
obligationsin the context of Aboriginal
interests, nor are they intended to replace
case-specific legal advice. They will be
updated, asrequired, to reflect any
significant developmentsin Aboriginal
law.

This document is not intended to provide
guidance for al real property management
situations where Aboriginal interests may
need to be addressed by custodian
departments.

The main focusis on the transfer of rea
property through sale, gift, transfer, or any
instrument evidencing atransfer of all federal
interests in such property (not including a
transfer of administration or atransfer of
administration and control) because this type

of disposal iswhere Aboriginal interests most frequently arise.

However, given that Aboriginal interests may come into play in other real property management
situations, such as, for example, long-term leases or significant changes of use, custodians should
be mindful of the general principles and best practices set out in this document and, if in doubt
about the appropriate way to address Aboriginal interests, seek advice from legal counsel.
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The Disposal of Surplus Real Property in the Context of Aboriginal Issues

1.2 Context

This section provides key information on the legal context and federal claims policies and
processes relevant to disposal in the context of Aboriginal interests.

Legal context

The relevant legal framework is set by what the Supreme Court of Canada has said about the
Crown’sfiduciary duties in the context of constitutionally protected Aborigina and treaty rights.

Fiduciary duties: Guérin and Sparrow

The relationship between government and Aboriginal peoplesis grounded in the fiduciary
relationship of the Crown with Aboriginal peoples. The fiduciary relationship and any dutiesit
may give rise to makes Aboriginal groups unigue, as no comparable duties are owed to non-
Aboriginal groups.

Courts have identified two main categories of fiduciary dutiesin relation to Aboriginal peoples,
asfollows:

1. Guérin-type situations generally are those where the Crown has discretionary power over
the management of particular interests or assets of an Aboriginal group, e.g. in
connection with the surrender of reserve lands. In such circumstances, the Crown has a
duty to act in the best interests of the Aboriginal group concerned.

2. Sparrow-type situations are those where the Crown must respect constitutionally
protected Aboriginal and treaty rights by justifying planned government activities,
including land dispositions that will likely infringe those rights.

Fiduciary Relationship

Between
The Crown and Aboriginal Peoples
GUERIN SPARROW
A 4 A
Government has discretionary power to Aboriginal group has Aboriginal or
manage Aboriginal interests or assets treaty right
) i
Duty to manage in best interests of If planned government action
Ab0r|g| nal group will infringe the rlght
Onus on government to justify
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Sparrow-type obligations

The Supreme Court of Canada has provided a framework (the Sparrow test) for ng
whether government action infringes a constitutionally protected Aboriginal or treaty right and if
so, whether the infringement is justifiable.

Sparrow test
+ Isthere an existing Aboriginal or treaty right?
« Doesthe proposed government action infringe the right?
+ If s0, can the infringement be justified because
(i) thereisavalid legidative objective; and

(i) the infringement upholds the honour of the Crown in that there is aslittle infringement as
possible; the infringement is demonstrably reasonable; and there has been an appropriate
level of consultation.

Existing Aboriginal and treaty rights

Section 35(1) of the Constitution Act, 1982 recognizes and affirms existing Aborigina and treaty
rights but is not intended to “revive” Aboriginal rights that are otherwise extinguished.

Treaty rights

Treaty rights are set out in historic treaties (such asland cession or peace and friendship treaties)
or modern treaties (such as comprehensive land claims agreements).

Aboriginal rights

Aboriginal rights are practices and customs that are an integral part of an Aboriginal society. Not
al such practices aretied to the land (e.g. language and cultural customs), although they may
nonethel ess be protected as Aboriginal rights.

The scope of Aborigina rights to lands and resources varies along a spectrum of connection to
the land. For example, rights of access may be limited to quite narrow strips of land, and the
existence of Aboriginal rights that are based on traditional uses of lands and resources (such as
hunting and fishing) does not necessarily preclude use of the land by others.

At the far end of the same spectrum lies another form of Aboriginal right, namely Aboriginal
title. By contrast with Aboriginal rights, Aboriginal titleis aright to the land itself, giving rise to
exclusive use and occupation of the land.

Thelist below provides some examples. It is not intended to be exhaustive or to confirm the
existence or possible existence of such rights.
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SPECTRUM OF ABORIGINAL RIGHTS:

Lands & Resources

ACCESS RIGHTS

Waterfront
Sacred Sites
Rights of Way

Aboriginal title

In Delgamuukw, the Supreme Court of Canada set out the defining characteristics of Aboriginal
title; the criteriato prove Aboriginad title; and principles relating to the infringement of

HARVESTING RIGHTS

— Gathering [

— Hunting
— Fishing
— Trapping

Aborigind title, including a duty to consult.

Defining characteristics of Aboriginal title include:

« aright to the land itself, held communally;

+ theright to choose the uses to which the land can be put[] not restricted to traditional

usest] including exploitation of minerals; but

« use must be compatible with the types of activity which made it Aboriginal title land.

Proving Aboriginal title:

The onus of proof lieswith Aboriginal groups.

« Theland must have been occupied in away that is sufficient to establish title prior to
assertion of sovereignty.

«  That occupation must have been exclusive at time of assertion of sovereignty, although there

can be shared exclusivity and resulting joint title.

«  There must be a continuity between present and pre-sovereignty occupation if present

Rights of
owners hip
to land and
Fes ources

occupation isrelied on as proof of pre-sovereignty occupation.
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Infringement and justification in relation to Aborigina title:

« The Crown can infringe Aboriginal title in furtherance of a compelling and substantial
legislative objective.

« The Crown may justifiably infringe Aboriginal title for avariety of objectives, including
resource development and environmental protection.

«  Where Aboriginal title has been proved to exist, it may be necessary to seek waysto
incorporate Aboriginal interests and goals or to provide compensation in order to justify
infringement.

Aboriginal title and the legal duty to consult:

Note . . -

« Thereisaduty to consult with Aboriginal
This document is not recommending that groups when the Crown by its actions will
consultation take place only where there is infringe Aboriginal title.
alegal obligation to do so. In the absence
of alegal obligation, there are policy - The scope of the duty to consult will vary
factors that must also be assessed by the according to circumstances. In most cases,
custodian department in determining the duty will bge signifi qantly deeper than
whether to consult or inform Aboriginal mere consultation, and in some cases may

groups regarding proposed disposals. require consent.
Context: Federal Claims Policy and Processes

The federal claims policies and processes most likely to impact on disposals are those related to
land claims (comprehensive and specific) and Treaty Land Entitlement claims.

A federal policy for the settlement of Aboriginal land claims was established in 1973. The policy
divides claimsinto two broad categories, comprehensive and specific.

- Comprehensive claims are based on the assertion of continuing Aboriginal rightsto lands
and resources.

«  Specific claims are based on the assertion of non-fulfillment of lawful obligations.
Comprehensive claims policy and process

The goal of the 1973 comprehensive claims policy, reaffirmed in 1981, isto exchange claimsto
undefined Aboriginal rights for a clearly defined package of rights and benefits set out in
settlement agreements.
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The comprehensive claims policy covers negotiations with Aboriginal groupsin areas where
claimsto Aborigina rights have not been addressed by treaty or other legal means. Canada has,
however, accepted a limited number of claims for negotiation as comprehensive clamsin areas
affected by treaties.

Indian and Northern Affairs Canada// Comprehensive Claims Branch

Negotiations in British Columbia

Most First Nations in British Columbia have never signed treaties and, for this reason, claims
there represent alarge proportion of the total number of claims being negotiated across the
country. They also encompass the entire territory of the province. The British Columbia Treaty
Commission process was established in 1991 to facilitate negotiations throughout the province.

Indian and Northern Affairs Canada// Federal Treaty Neqgotiation Office

Note: Where Aboriginal groups express an interest in Dominion Coal Block landsin
BritishColumbia, custodian departments should contact the Real Property Division of Natural
Resources Canada.

Nova Scotia and New Brunswick

The Maritime Peace and Friendship Treaties did not involve land cession and there are
continuing claims to both Aboriginal and treaty rights to lands and resources in Nova Scotia and
New Brunswick. The negotiation processisin its early stagesin Nova Scotia and has not yet
been formally established in New Brunswick.

Indian and Northern Affairs Canada/7 Comprehensive Claims Branch

Disposal process and comprehensive claims

Disposal isin accordance with the requirements set out in the Disposal Policy that includes a
240-day timeline where INAC wishes to acquire surplus property for comprehensive claims
program purposes.
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Specific claims policy and process

Specific claims are based on the assertion of the non-fulfillment of legal obligations by Canada
and include claims relating to financial matters or asset administration.

Settlements for such claims are primarily financial.

While INAC may have no program interest in acquiring surplus properties for specific claims,
the presence of this type of claim may complicate a disposal.

Indian and Northern Affairs Canada/7 Specific Claims Branch

Disposal process and specific claims

Disposal isin accordance with the requirements set out in the Disposal Policy that includes a
120-day timeline where INA C wishes to acquire surplus property for specific claims program
purposes.

Treaty Land Entitlement (TLE)

TLE claims are a sub-category of specific claimsin which Aborigina groups assert that land
entitlements provided for under the relevant numbered treaties have not been fulfilled.

In Manitoba and Saskatchewan, money has been set aside to enable eligible Aborigina groups to
acquire land in fulfillment of treaty commitments.

Saskatchewan: the TLE Framework and process

« The Saskatchewan Treaty Land Entitlement Act |legislates Canada’ s obligations to the
Saskatchewan Entitlement First Nations (EFNS) that are set out in the Saskatchewan Treaty
Land Entitlement Framework Agreement (STLEFA).

- Thelegidated provisions of STLEFA take priority over the Treasury Board Disposal Policy
to the extent that they address the disposal of federal lands in Saskatchewan.

« STLEFA provides an opportunity for Saskatchewan EFNs to directly acquire available
federal lands from custodians on awilling seller/willing buyer basis at market value.

« In practice, Saskatchewan EFNs are treated as having a priority interest after federal
custodian departments or agent Crown corporations that hold property on behalf of the
Crown but ahead of provinces or municipalities.

« All disposals of federal real property in Saskatchewan must comply with the terms and
conditions of STLEFA.

»  Custodian departments should consult with regional officials of INAC and PWGSC when
they intend to declare real property surplusin Saskatchewan.
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Manitoba: the TLE Framework and process

The Manitoba Treaty Land Entitlement Framework Agreement (MTLEFA) sets out specific
principles and a process to govern the acquisition of surplus federal land by Manitoba EFNs.

MTLEFA explicitly provides that surplus federal land must be managed in accordance with
the Treasury Board Disposal Palicy.

Therefore, all the requirements and processes set out in the Disposal Policy apply in
Manitoba, including the requirement for INAC to identify any program interest it may have
within the relevant specified timelines.

In the case of routine properties, the priority circulation process applies.

In the case of strategic properties, any program interest INAC or any other department may
have with respect to the property would be considered equally with all other stakeholder
interests, during the development of arecommended disposal strategy by the custodian
department.

Custodian departments should consult with regional officials of INAC and PWGSC when the
lands they intend to declare surplus are within the area covered by MTLEFA.

April 10, 2003 9
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2. Best Practices

2.1  Aboriginal Interests and the Disposal Process

This section outlines Disposa Policy requirements with respect to addressing Aboriginal
interests.

Disposal process

The Treasury Board Disposal Policy establishes a system for the disposal of real properties
through sale or transfer when they are no longer required by departments for program delivery
purposes.

Two types of disposal process are set out in the policy, routine and strategic.
Routine disposal

This refersto the process for properties with lesser value that can be sold easily without any
substantial investment, usually on an as-is basis.

Strategic disposal

Thisisthe process for those properties with potential for significantly enhanced value, those that
are highly sensitive, or a combination of these factors.

Process

Key steps and decision points for both routine and strategic disposals are outlined in the Disposal
Policy.

Disposal policy and Aboriginal interests

The Disposal Policy requires that Aboriginal interests be identified and potential risks assessed
and addressed by custodian departments as part of both the routine and the strategic disposal
processes (see Appendix 1).

In developing a recommended disposal strategy, custodian departments are required to complete
due diligence inquiries, including alegal assessment by DOJ of the potential existence of
Aboriginal or treaty rights.

They must also identify and assess all federal and non-federal stakeholder interests, including
those of Aboriginal groups, and take account of federal government policy and strategic
considerations, including those relating to Aboriginal issues.

There are also opportunities for INAC to acquire property for program purposes, on behalf of
Aborigina groups, in accordance with the process set out for each type of disposal.

April 10, 2003 10
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2.2 Interdepartmental Collaboration

This section clarifies roles and responsibilities relating to both the core accountability of
custodian departments and the important supporting roles of other departments and agencies. It
also highlights the importance of interdepartmental collaboration in order to effectively
implement the Disposal Policy and address Aboriginal interests.

Custodian departments cannot do it alone. They need help from other departments and agencies
in identifying, assessing, and managing the risks associated with Aboriginal interests.

Meeting required timelines
Collaboration is needed if Disposal Policy timelines are to be met.

- For example, a custodian department needs a timely decision from other government
departments as to whether they are prepared to commit to acquiring the property, if itisto
comply with the TBS policy requirement to dispose of properties no longer required for
program purposes.

« Equally, other government departments need timely identification of precisely which parcels
of land a custodian department intends to declare surplus, as well as an environmental
assessment, an estimate or appraisal of market value, and information about holding costs
and legal encumbrances, if they are to make a prompt decision on whether to acquire
property for program purposes.

Accommodating different federal stakeholder interests

Collaboration is crucial to accommodating and reconciling different federal interests and to
reaching a negotiated resolution of competing or incompatible interests using existing
interdepartmental processes.

Maintaining an integrated federal position

Collaboration is aso crucial in order to develop a consistent federal position with respect to the
proposed disposal of a specific property that can be communicated to affected Aboriginal groups
by the custodian department, supported by other departments, as required.

Roles and responsibilities in the context of Aboriginal interests

Treasury Board of Canada Secr etariat

« provides leadership and co-ordination with respect to real property management, including
the disposal of surplusreal property in the context of Aboriginal interests, and

« an ADM Steering Committee on Real Property provides aforum to facilitate the horizontal
co-ordination of federal interestsin real property in order to help custodian departments
develop arecommended disposal strategy.

April 10, 2003 11
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Custodian departments

determine whether a particular real property is surplusto program needs and are responsible
for initiating and implementing all disposal actions;

are responsible for assessing and managing Aboriginal interests related to disposals,
including taking decisions on if, when, and how to consult with Aboriginal groups, with
advice and support from DOJ, INAC, and PWGSC, as appropriate; and

are responsible for making final recommendations to ministers.

Department of Justice Canada (DOJ)

in concert with custodians, ensuresthat all legal aspects of any proposed real property
disposal transaction, asidentified through a due diligence review, have been dealt with;

provides property-specific legal title search and risk analyses concerning the possible
existence of Aboriginal rights and title and makes recommendations to custodian
departments about the appropriate level of consultation with Aboriginal groups (if and when
required), as well as providing information on any relevant litigation; and

isresponsible for the preparation of all necessary conveyancing documents, including their
settlement and approval asto form and legal content.

Department of Indian and Northern Affairs Canada (INAC)

provides all available information about

I mportant - : .

specific properties to custodian
INAC does not assume the overall departments, such as the status of claims
responsibility of the custodian department and treaties; history of use and occupation
with respect to disposal of the property, by Aboriginal groups; the nature and scope
including any possible requirement to of Aboriginal groups' interest in acquiring
consult. the properties; Aboriginal group proximity

to the property; recommended contacts; and

advises whether INAC isitself interested in acquiring the property for comprehensive claims
or other program purposes.

Public Works and Gover nment Services Canada (PWGSC)

is the common service organization that offers avariety of real property servicesto
departments, including disposing of real property within Canada on an as-is basis and can
assist custodians in assessing and managing Aboriginal interests.

April 10, 2003 12
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Canada Lands Company (CLC)

« isanon-agent federal Crown corporation mandated to dispose of surplus properties
determined to be strategic in nature;

« may address Aboriginal groups’ business interests when title to a property istransferred to it,
as part of its development plan for dealing with community stakeholder interests, in
accordance with the terms and conditions of transfer; and

« operates in accordance with its own Guidelines respecting Corporate Rel ations with First
Nations.

2.3 Identifying, Assessing, and Managing Risk in the Context of Aboriginal
Interests

This section provides a best practices framework to help custodian departments identify, assess,
and address Aboriginal interests and make prudent and informed decisions about if, when, and
how to consult with Aboriginal groups.

Genera guidance on the identification, assessment, and management of risk can be found in
TBS Integrated Risk Management Framework.

In the context of disposal and Aboriginal interests, custodian departments must

 determine the scope and nature of potential Aboriginal interestsin the property and any
relevant legal, policy, or strategic considerations (risk identification and assessment); and

- make informed decisions about if, when, and how to consult with Aboriginal groups about
the proposed disposal (risk management).

Identifying and assessing risk

Carrying out risk assessment in the context of disposal and Aboriginal interestsis neither
exclusively an exercisein legal analysis, nor exclusively an exercise in fulfilling operational
requirements.

It is useful to classify propertiesinto four categories on the basis of key legal, policy, and
strategic risk indicators: no risk; minimal risk; moderate risk; and high risk (see Appendix 2).
However, the listed factors and indicators should not be viewed as exhaustive.

It is aso important not to think of these categories asrigid. For example, different combinations
of the same risk factors may lead the decision maker to conclude that therisk islow in one fact
situation and moderate in another. Risk assessment should also be an ongoing exercise, since
levels of risk fluctuate with changing circumstances and as new information comesto light.
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Assessing risk: a process map

The following questions are intended to serve as a useful starting point; they should not be
viewed as either al that needs to be considered or as providing al the answers.

Process Map

Step 1

Isthetitleclear of any Aboriginal rightsor claims?

If so, the only residual issue is how to manage any policy or strategic risks associated with the

disposal.

Questionsto Ask

Whom to Ask

Arethere any treaties that include a clear
statement of total surrender of Aboriginal
rights?

INAC (regarding treaties)
DOJ (regarding what treaties mean)

Did the Crown expropriate al the interests
in the lands in question?

Did the Crown grant new title?

Were any existing rights extinguished in
any other way?

DOJ

Step 2

Isthereany risk that thetitleisnot clear of Aboriginal rightsor claims?

If s0, gather more facts in order to be able to assess the level of risk.

Questionsto Ask Whom to Ask
What evidence is there about use and
occupation by Aboriginal groups? INAC
Is the property subject to claims
(comprehensive, specific, or TLE) either INAC
asserted or in negotiation?
Isthere any expression of interest by
Aborigina groupsin acquiring the INAC
property?

April 10, 2003
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Questionsto Ask Whom to Ask
INAC
|s there any history of disputes or DOJ (regarding legal challenges)
challengesto federal ownership, use, or
management of the property? possibly other government departments
(OGDs) if property previously held by
another custodian department

Once the legal, policy, and strategic risks associated with a specific disposal situation have been
assessed, decisions will need to be taken on if, when, and how to consult with Aboriginal groups
about the proposed disposal. This aspect is addressed in the next section.

Managing risk and consultation decisions

Custodian departments are responsible for managing the consultation process with Aboriginal
groups. As noted earlier, the Supreme Court of Canada provided some key general directionsin
Sparrow/Delgamuukw, but the law on consultation is unsettled and the nature of the duty to
consult varies with the individual fact situation.

Consult
For the purpose of these guidelines, the term
The term “consult” isused in these “consult” is used to describe a wide spectrum
guidelines in the context of best practices of dialogue between government and
and is not intended to define or imply the Aboriginal groups, including information
scope of the legal obligation to consult in exchange; seeking advice; discussions aimed at
any given situation. finding ways of incorporating Aboriginal

interests and goals or achieving a negotiated
resolution of federal and Aboriginal interests; and negotiations to secure the consent of
Aborigina groups.

Managing risk: principlesfor consultation decisions

« Consultation isakey tool and a best practice in the context of disposals and Aboriginal
interests.

« Accurate and comprehensive assessment of the level of risk, as outlined in the preceding
sections, positions custodians to make informed management decisions.

»  Consultation should be appropriate to the level of legal, policy, and other risks to government
(see following Risk Management Chart).
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« For example, where the legal and other risks are assessed as |ow, an appropriate response

might be to exchange information with an Aboriginal group and then move on to disposal.

« By contrast, where the legal and other risks are assessed as high, the appropriate response
may well be to engage in negotiation with the explicit aim of fulfilling the Crown’s
obligation to secure the consent of the Aboriginal group to the proposed disposal.

Risk management decisions and oper ational concerns. efficiency and cost-
effectiveness

The operational process of risk assessment and consultations should be made as efficient and
cost-effective as possible through the exercise of economy and discipline in information
gathering, consultation, and negotiation.

Economy and discipline of process must, however, aways be weighed in the balance of the
overall risk assessment. The financial cost of adopting certain procedures must be weighed
against the legal, strategic, and policy risks of failing to adopt them.

April 10, 2003
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No risk
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Managing the consultation process
Preparing for consultations
« Make sure you know (and can explain) why you are consultingl] and on what.

« Liaise with other departments, not just to find out if they are interested in acquiring the
property, but also to determine how your proposed consultations might affect them.

+  Check whether INAC will be approaching Aboriginal groups about potential interest in a
property in the context of their own program interests. If so, co-ordinate consultative
activities to avoid confusion or redundancy.

« Findizethelist of contacts for interested Aboriginal group(s).

Ground rules

Government

« The scope and purpose of the process should be clearly explained to the Aboriginal groups
being consulted, including an explanation of how information will be taken into account in
decision making.

+  Care should be taken that consulting with Aboriginal groupsis not interpreted as constituting
arecognition by government of the existence of Aboriginal or treaty rights or of Aboriginal
title.

» Discussions should be informed by a shared understanding of their purpose; guided by
mutual respect and clear communications; exhibit an openness to compromise; and create the
opportunity for meaningful input.

Aboriginal groups

The courts have indicated that consultation is a 2-way street that requires the good faith
participation of Aboriginal groups.

Consultation should be appropriateto thelevel of risk

The nature of consultation should be based on the risk assessment and may range along a
spectrum from simple information exchange at one extreme to negotiations to secure the consent
of the Aboriginal group at the other.

For minimal-risk scenarios

« Exchange information.

- Offer afollow-up explanatory meeting at a convenient time and place.
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For moderate- or high-risk scenarios

- Initiate contact by written communication that describes the property, sets out the purpose of
the consultations, and explains key aspects of federal disposal policy.

«  Outline the process for input, including the specific time frame, federal contacts, information
sharing, and intent to follow up with the Aboriginal group in question.

« Inthe absence of further response, make regular efforts to invite participation. Pertinent
information and updates should be sent as a matter of course. If more research is needed, ask
interested Aboriginal groups to participate in such work.

Good management practices
» Develop standard correspondence in consultation with DOJ.
« Respond to concerns expressed at meetings by telephone or in writing.

- Draft and exchange records of meetings, where this would be helpful to ensure that positions
arefairly reflected and understood.

« Keep agood departmental record (see Appendix 3, Record of Consultation Template).
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3. Monitoring

The Secretariat will

« determine how effective these guidelines are;

- find out how they are being applied in departments; and
« decide whether they need to be revised.

It will do thisthrough

+  ongoing contact with departments, including the Treasury Board Advisory Committee on
Real Property and the ADM Steering Committee on Disposal;

+ reviewing departmental strategic management frameworks,
« developing real property management overviews,
+ considering audits and reviews conducted by departments or the Auditor General; and

« consultation with DOJ with respect to implications of court decisions and other relevant
developmentsin the law.

April 10, 2003
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Appendix 1

ABORIGINAL INTERESTSAND THE DISPOSAL PROCESS

Federal real property disposal system
processes and decision points
Planning
Identify surplus or potentially surplus properties in long-term capital plan

Strategic
(determine

Circulateto priority

B Assessment of federal and non-
terest

e | 2 [al federal stakeholder interests
C

Duediligenceincluding |
legal, envi tal, and . . )
e, environmenia, an Duediligence, including

technlcall SLUEES b |. legal, environmental, and
technical studies

Estimate market value | d
* Independent third-party - _
appraisas where value Estimate value/potential
exceeds $1M. enhancement

« Independent third-party appraisal
* CLCBusiness Plan
]

Sde < Treat Strategic K
transfer asroutine analys management
v
o Seek approval sale Seek approval/mandate
Priority purchaser complete siteto CLC from ministers
no | |
Private sector CLC embarks on pre- Implement specific
development activities components of strategy
' e | | |
Salicitation _
offer CLC pays promissory Sdeto
| note na oLe Other
Revenuefromsdeto | |
CRF Custodian access to
revenue through the
| estimates process
Custodian accessto
revenue through the
estimates process

See notes a through e on following page.
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Notesto Appendix 1
Routine disposals

a) INAC must make a program decision as to whether it will acquire the property for program
purposes, on behalf of Aboriginal groups.

b) Custodian departments are required to complete due diligence inquiries, including alegal
assessment by DOJ of the potential existence of Aborigina or treaty rights and assessment of
potential fiduciary duty. INAC and PWGSC, as appropriate, may also assist in due diligence
work.

Strategic disposals

¢) The custodian department is required to identify all federal and non-federal stakeholder
interests, including those of Aboriginal groups. There is also an opportunity for INAC to
express afederal program interest in all or part of the site, on behalf of Aboriginal groups.

d) Custodian departments are required to complete due diligence inquiries, including alegal
assessment by DOJ of the potential existence of Aboriginal or treaty rights and assessment of
potential fiduciary duty. INAC and PWGSC, as appropriate, may aso assist in due diligence
work.

e) Indeveloping arecommended disposal strategy, custodian departments are required to:

take account of reports on the results of legal studies, including Aboriginal rights and
title and fiduciary duty;

consider al federal and non-federal stakeholders' interests, including those of Aboriginal
groups; and

test the recommended strategy against key federal policy and strategic considerations.
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Appendix 2

DISPOSAL:RISK IDENTIFICATION AND ASSESSMENT

o

DEFINING FACTOR
TITLEISCLEAR
OF ANY ABORIGINAL
RIGHTS OR CLAIMS

Risk indicators

or
@ Moderate

o Legal

Risk indicators .

—_ * Rights surrendered

* Treaty and * Rights extinguished
absolute « No evidence of use
surrender - o

_ occupation, or

¢ Clear and plain connection
intent to
extinguish POLICY/STRATEGIC

* No evidence of * No claims asserted

use or occupation * No history of title

disputes or
challenges

* No expression of
interest by Aborigina
groups

* Not closeto existing
reserves

* Very small parcel of
land

* Low value/
geographic location

DEFINING FACTOR

TITLE PROBABLY

NOT CLEAR
Risk indicators
Legal Legal
» No land cession treaties * Noland cession
_ treaties
* Some evidence of use, .
occupation, or connection  * Strong evi dence of use,
occupation, or
connection

POLICY/STRATEGIC

POLICY/STRATEGIC

* Qutstanding claims

* History of title disputes
or challenges

» Expression of interest by
Aboriginal groups
* Closeto existing reserve

* Medium value/geographic
location

* Claims accepted for
negotiation under
federal policy

* Active or recent title
disputes or challenges

« High vaue/geographic
location
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Appendix 3

Record of consultation template
 consolidated written record of custodian involvement in consultations
«  who was contacted and how identified
« record of all correspondence (letters/faxes/e-mails)
0 names, dates, content summary
+ record of telephone communications
0 name, dates, content summary
+ record of meetings
0 attendees, location, dates, content summary
« summary of input received
+ response provided

o includes notice of transfer, if and when completed
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