Promoting Resliency in Children and Families:
| dentifying Priorities

Purpose:

In 1998 the “Promoting Resliency in Children and Families’ discusson paper and workshops
brainstormed and reached agreement on the key issues children and families face during
separation and divorce.  In discussion of these issues, some solutions were identified but it was
clear that participants needed more information about various approaches or responses before
consensus could be reached on preferred directions.

This paper responds to the need for information and presents a range of possible services and
programs. Recognizing the limited resources of families, communities and government, the
reader is encouraged to consider the priority they would attach to the various approaches
described.

The reader is asked to address the following questions.

Prevention - What can be done to support parents and children to build resilient families that
can overcome the challenges of separation and divorce or overcome the factors that lead to
Separation and divorce?

Assessment and Addressing Conflict - If amarriage or partnership is experiencing
breakdown or deconstruction, what can be done to assess the level of support needed to help
the parents and children cope?

Dispute Resolution - Where conflict occurs, what can be done to resolve disputesin a
practicd way that will further resilliency?

Enfor cement - Once an agreement or court resolution has been reached, what can be done to
maintain the arrangement while respecting the child's best interests, parent’s or other’s
obligations as well as promoting public respect for the law?

l. Introduction

Child advocacy and child development authorities are increesingly using the term resiliency to
describe a desired ate for hedthy children. Resiliency isthe capacity of individuas to cope
successfully with chdlenges. “ Promoting Resiliency” was sdected as the title for the province's
gpproach to discuss coping srategies for new parenting and family arrangements.

Custody and access issues are emotional and often complex. These issues are easier to resolve
when parents are willing to cooperate in establishing new family relaionships. Where
cooperation isimpossible, the law and the court system may be needed to provide direction to
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the parents and safeguard the interests of the children. Underlying the process for resolution,
the best interests of the children must be served and the interests of both parents must be
secondary to those of their children.

In 1996 the government conducted consultations on child support guidelines. During these
consultations custody and access was recognized as a priority areafor future review. On March
31, 1998 aprovincia process “Promoting Resiliency in Children and Families” was announced
to bring together professonals, advocacy organizations and community organizations to
consder the needs of children and families who experience custody and access problems during
separation and divorce.

Phase | of the consultation process involved the distribution of discussion and summary papers
titled "Promoting Resiliency in Children and Families’. Five multidisciplinary workshops to
discuss the paper were held throughout the province in May 1998 with atotal of 104
participants representing 75 organizations. The workshops opened lines of communication
about the chalenges of custody and access and obtained perspectives from a cross-section of
representatives. Questions for the workshops focused participants on the role to be played by
individuals, communities/organizations and government.*

An overview of comments from the workshops was distributed in the fall of 1998. Some of the
key issues arisng from the workshops included:

» Policies and services have to address the needs of al children who experience separation
and divorce. Additiona education, information and counseling services are required for
children.

» The needs of children are paramount, including a*“voice’ for children. Children should not
have to compete with adult agendas.

» Parents need to communicate with each other and with their children to learn their new roles
in their children’slives. Parenting arrangements must revolve around the needs of the
children.

» Parents and children need a consistent support network to provide accessto centralized
sarvices, avoid duplication and confusion and dedl in aless fragmented way with the needs
of the children and family.

» Communities and schools need more information to ensure children are not stereotyped or
digmetized.

» Stuationsthat put parents and children at risk of ongoing violence or abuse must be better
understood, addressed and stabilized.

» Lega resources need to be more accessible.

! The following two general questions were asked at the workshops. 1) In your view, what

are the important issues to remember when supporting children and families who are facing custody and
access issues? 2) To address these issues, what steps could be taken by (a) individuals, (b) your
organizations (c) the community (d) the government.
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» Terminology should avoid gender assumptions and adversarid notions.

» Ealy intervention isimportant. Services need to help parents find ways to minimize conflict
and to become better post separation parents. Support and access to services should be
available at times of crisisto help parents make wise decisons.

» Any sarvices or programs must be accessible to parents and children. People should be
encouraged to access arange of support programs.

The consultation and workshop process led to a broad-based consensus and agreement on a
child-centred approach.

A child-centred gpproach has been described as " securing a process that constrains the egos of
ourselves and our notion of childhood in favour of the child's’. A child-centred gpproach is
about promoting an equa sense of saf-worth for children and treeting children with equa
concern, equal respect and equal consideration.?

Participants dso identified the need for information, education and greater awareness of
parenting after divorce and separation for parents, children, professonds and the community.
There was aso arecognition that the provincia and federal Minigters of Justice to work
together to promote consistent changes to the Divorce Act and to provindd legidation.

Throughout the document, boxed comments from the participants of the five workshops have
been included to show this response has been prepared to address the issues raised in 1998.

When consdering possible responses, the reeder should remember each family faces a unique
st of circumstances. Broad program or policy responses need to baance unique needs with
the benefits of predictability / standardization.

A chart from the "Promoting Resiliency " document noting the progressive types of interventions
possble for families experiencing low, medium and high conflict is attached on the following
page. Thisapproach to andysisis continued throughout this document recognizing thet, while it
isdifficult to predict the level of conflict families will experience, research shows that the
mgjority of families require medium to low levels of support. A smal percentage of cases
involve high levels of conflict.

2. "The Long Term Impact of Divorce on Children A First Report froma 25 year Study”. Judith Wallerstein
and JuliaLewis. Family and Conciliation Courts Review Vol 36. No. 3. July 1998.
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Some programs and services may support families during al phases of family decongtruction
and recongtruction. For example, education can help prevent family breakdowns, reduce the
level of harmful incidences during and after separation, help parents to better understand and
meet the needs of the children and help parents adjust to and maintain positive family
arrangements.

"How can we ensure that services are accessible financidly and
geographicdly” (Yorkton, May 1, 1998)

"How can culturd and linguigtic diversity be accommodated”
(Prince Albert, May 14, 1998)

"Bring back teachings of dders’ (Regina, May 22, 1998).

"More qudified peoplein remote areas' (Meadow Lake, May
27, 1998).

"Decisgon makers need to understand first hand the geographic
congraints and cultura issues of north" (Meadow Lake, May
27, 1998).

The approaches discussed in this document may not be applicable in al areas of the province or
to dl communities. As approaches are discussed throughout the document, readers should be
sengitive to the geography, culture and diversity of Saskatchewan.

A. Vision and Principles

A Saskatchewan vision of custody and access was presented and endorsed during the Phase |
workshops held in May 1998.

The Saskatchewan vision isafuture
wher e custody and accessis determined in
a nurturing, child-centred way through
appropriate dispute resolution processes that
promote child and family resiliency.
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The following principles were agreed upon as being important to a child-centred perspective:

» decison-making should focus on the needs and rights of the child;

» the“best interests of the child” test is fundamentd, but uniqueness of the family needs to be
reflected;

» children should learn from their parents and community how to develop and maintain hedthy
relationships and effectively resolve conflicts, and

» thereisaprimary need for protection of physica and emotiond wel-being of children and
parents.

Phase | focused on brainstorming the issues children and families face during separation and
divorce. Suggestions from the Phase | workshops emphasized the need for a continuum of
sarvices for children and families during the different periods of separation and divorce as
described above, including: prevention, assessment and addressing conflict, digoute resolution
and enforcement.

B. National Per spective

Custody and access issues are also being discussed nationdly. In 1998 a Joint

Parliament / Senate Committee on Custody and Access conducted nationwide discussons.
They released their report and recommendations in December 1998. The Federal Minister of
Justice responded to the Joint Committee report on May 10, 1999. * She acknowledged the
recommendations for legidative reforms but aso recognized, as did the Joint Committee, that
many difficulties cannot be resolved smply by changing the law. Rather, education, support and
other services are essentia to help children and their parents cope with their emotions.

C. Current Saskatchewan Services

The Saskatchewan government is committed to the well being, protection and development of
our most vulnerable citizens - children. This commitment has been exhibited through
Saskatchewan's Action Plan for Children. The Action Plan promotes and sustains an important
emphasis on issues affecting children, youth and families, and contributes to avareness of these
issues and actions across al sectors.

3 The federal Minister of Justice proposed a strategy for reform of custody and access with four

principles:

»  Child’s Perspective - Commitment to promoting child centred reforms.

» Governments - Governments must work together to pursue coordinated multi-jurisdictional efforts.

» Holistic approach - Statutory amendments alone cannot address many of the problems. Cooperative
parenting needs improved education and support services to encourage healthy relationships.

» Onesizedoesnot fit all - Conflict levels of parents vary, as do children’sindividual needs over time.
One model will not beideal for all children. Supports should be flexible enough to meet the best
interests of the children.



Identifying Priorities

A comprehensve list of services provided by Saskatchewan Justice, Saskatchewan Hedlth,
Saskatchewan Socia Services and the Children’s Advocate Office can be found in the
"Promoting Resliency in Children and Families' discusson paper

Some of the services children and families benefit from include the Family Law Divison of the
Court of Queen’s Bench and the Family Law Support Services office. Family Law Support
Services provides custody and access assessments, divorce and separation education for
parents and a supervised access and exchange program.

Aswell, Saskatchewan produced a facilitator's manua for children’s education on divorce and
separation dong with videos for three age categories of children. The program has been made
available to Didrict Hedth Boards, schoadl divisions and various helping agenciesin
communities. Interested community agencies may utilize this program as they fed gopropriaein
addressing the educational needs of children about separation and divorce.

Other Saskatchewan Justice family law services include the implementation of child support
guidelines and the Maintenance Enforcement Office.

Saskatchewan Justice and Saskatchewan Social Services cooperate to provide the Saskatoon
Child Centre and the Regina Children’s Justice Centre. The centres utilize ajoint investigation
gpproach to assessing children in need of protection.

Therole of Saskatchewan Socid Servicesisto focus on safety issuesfor the child. In Stuations
where there are child protection concerns, but the child can safely remain in the home, Socid
Services may provide family support services, such as counsding or in-home family support
SEIViCes.

Hedlth Didtricts provide menta hedth counsding for children experiencing distress when their
parents separate or divorce. Community counsdling agencies have alead role in supplying
sarvices to the genera population experiencing separation and divorce.

The Children's Advocate Office engagesin public education regarding children's rights, works
to resolve disputes, conducts independent investigations and recommends improvements of
programs for children to the government and/or the Legidative Assembly.

D. Resear ch and Statistical Information

@ Family structure continues to change



Identifying Priorities

In Canada fewer couples were married in 1996 and far fewer ended their marriages. A total of
156,692 couples were married (down 2.2% from 1995) and 71,528 couples were divorced
(down 7.9% from 1995). The number of divorcesin 1996 was the lowest since 1985.*

There were 260,390 families in Saskatchewan in 1996. Of those 34, 930 were one-parent
households. Of these one-parent households, afemae parent headed 29,290 and amde
parent headed 5,640.

(b) How changes in family structure affect children

The Nationa Longitudind Survey of Children and Y outh (NLSCY') involves a sample of
22,000 children who were aged 0 to 11 yearsin 1994. Datawill be collected every two years
until they reach age 25. The survey is designed to explore factors that affect children's
development.

The survey has reveded three main trends. First, while mogt children are born into two-parent
families, an increasing number of parents are not married. Second, an increasing number of
children are experiencing life in asingle-parent family and doing so a an earlier age than
previoudy. Findly, children born to common law couples face a greater risk of experiencing
parental separation than children whose parents are married.?

Over the last three decades children are experiencing their parents separation at an increasingly
younger age. Onein five children born between 1971 and 1973 have seen their parents
separate by the time they reached 11 years of age. By the time they were just over Sx years
old, onein five children born in 1983 and 1984 had separated parents. The same proportion of
children born in 1987 and 1988 were just under five years old when their parents union
dissolved.’

Custody was decided without a court appearance in over haf of the cases of children of
separated couples (53%). The remaining 47% either had a court order or were awaiting a
court decison. Among children whose parents had been separated for a year or less, decisons
were made out of court in 73% of cases. Out of court decisions were made for only 47% of
children whose parents had been separated for more than a year. ®

4 “Marriages and Divorces’ The Daily. Statistics Canada. January 29, 1998.

> “ Census familiesin private households by family structure, 1991 and 1996 Censuses’. Statistics

Canada. 1996.

"National Longitudinal Survey of Children and Youth: Changesin the Family Environment” The
Daily. Statistics Canada. June 2, 1998.

! Ibid.

8 Ibid.
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Mothers had custody in 68% of the cases and fathers had custody in 11% of cases. 21% of the
cases had joint custody, a significant increase from 1986 when only 1% of cases werejoint
custody. The definition of joint custody for this study was both physica custody and joint
decision-maeking.’

(© Effects of parenting on children's well-being

Measures of parent/child interaction indicate that poor parenting practices, regardiess of family
dructure, are strongly associated with relationship and behaviora problemsin children. The
NLSCY found that children at risk (e.g. lower income, low parenta education, family
dysfunction, prenatd problems and single parent) have fewer behaviora problems when raised
with positive and consstent parenting. Parenting style, particularly a hogtile parenting style, has
amore negative effect on behaviord problems than other factors such asincome and family
sructure.®

This data emphasizes the importance of effective parenting skills, regardless of the parenting
arangements. Parental divorce and separation have long-term impacts on children. 'Y oung
adults whose parents go through separation or divorce gppear to have higher rates of family
ingtability and more likdihood to be lone parents. For example, the likelihood of living common
law before age 25 is 70% higher among young adults whose parents were separated or
divorced.*

At the same time, the likelihood of marriage for young adults whose parents are separated or
divorced is sgnificantly lower than for children whose parents were dill married. Aswell,

Canadian Fact book. Selected Statistics on Canadian Families and Family Law. Child Support
Research Unit of Department of Justice Canada. November 1997.

1o The NLSCY measures four dimensions of parent child interaction: Hostile/ ineffective
interaction (how often parents tell children they are bad or not as good as others, get
angry when they punish children, etc); Punitive/ aversive interaction (how often parents
raise their voice or yell at children, use physical punishment with children etc); Consistent
interaction (the proportion of time parents make sure the child follows a command or
order, enforces a punishment after warning the child etc); and Positive interaction (how
often parents laugh with children, play sports, hobbies and or games together etc). Each
parenting style was assessed through a series of questions concerning interaction with
theindividual style (parenting style may vary with each of the parents' children).
Responses were combined into a scale for each child and for each parenting style. A
child's parents were considered to exhibit a negative parenting styleif they scored in the
worst 10%. “ National Longitudinal Survey of Children and Youth” The Daily. Statistics
Canada. October 28, 1998.

u “ Analytic Insights and Products Studies on Canada’s Children” SCAN. Winter 1999 at page 19.
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women from families of separation or divorce are dmost twice aslikely to give birth before age
20 or to be single mothers. *

Children are dso impacted by the change in family income. Entering or exiting low incomeis
just as frequently determined by changesin family status as by gaining or losing ajob. Whena
change in family status occurs, it has a much greater impact on income than a labour-market
change.®

(d) Family Violence in Canada

Studiesindicate that children who witness violence between their parents are at an increased
risk of behavioural and developmental problems and are a a greater risk of becoming victims
and perpetrators of violence themselves™ Further, children who witness violence by one
parent againgt the other often suffer emotiond trauma, difficulties in thair interactions with others,
increased aggression, an absence of close emotiond ties to their parents and disrupted
parenting. The negative impact on children witnessing violence in the home hasled some
provinces, including Saskatchewan, to enact legidation that extends the definition of achild in
need of protection to include children who are exposed to domestic violence.™

Witnessing violence can encompass awide range of experiences including visudly witnessing
violence between parents, hearing violence from another part of the house or seeing the physical
or emotional consequences of the battering of a parent.*

I Framework for Discussion

This part of the document reviews services and programs for children and families during
different phases of the separation and divorce proceedings. Discussion occurs around
prevention, assessment/early intervention and addressing conflict, digpute resolution and
enforcement. For each of these discussions, the section is followed by atable outlining points to
congder. Thetableisorganized in amatrix so that discusson on programs and services can
include mild, medium and high conflict families. The tables aso acknowledge the roles that
individuas, communities and governments have in heping parents and children build resiliency
during separation and divorce.

A. Prevention

© Ibid.
B Ibid.
4 “Family Violence in Canada: A Satistical Profile 1998” . Statistics Canada. May 28, 1998.
15 .
Ibid.

16 "Assaults against Children and Youth in the family, 1996". Canadian Centre for Justice

Statistics. Statistics Canada Catal ogue no. 85-002-XPE Vol 17 no. 11.
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What can be done to support parents and children to build resilient
families that can overcome the challenges of separation and divorce or
overcome the factors that lead to separation and divorce?

Families experiencing difficulties or on the brink of separation may till withstand separation with
appropriate support. Aswell, children who are taught communication, conflict resolution and
relaionship skills at an early age will be able to use these killsin their own persond
relationships as they grow, thereby reducing the number of negative consequences of separation
and divorce in the future.

(@) Individual

"Use someone e se as a sounding board to check out how you are parenting”
(Regina, May 22, 1998)."'

People who have experience with family breakdown could provide indght and information to
address parenting concerns after separation or divorce and may even act asrole models.
Individuas may wish to access sdf-hdlp information or reflect on their parenting and relationship
skillswith an impartid party.

Educeation can promote good family relationships and prevent family breskdown or the negative
consequences of breakdown. Examples of such education include pre-marital classes and pre-

natal classes or community-sponsored parent education classes.

(b) Community

"Use mentoring leadersin the community to resource help for
families’ (Regina, May 22, 1998).

"Share your stories and strengths with others through parent
support groups' (Prince Albert, May 14, 1998).

"Responsbility on businesses and organizations to cregte family
friendly workplaces' (Saskatoon, May 21, 1998).

“Educate children about relationships, communication and
conflict resolution kills’” (Yorkton, May 1, 1998).

v Throughout the paper quotes from the Phase | workshop are included to provide afocus

for the discussion.

10
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The Canadian Ingtitute of Child Hedlth has developed a Parent Kit, a home study course on
parenting skills. Information is presented on effective parenting practices and how children
develop. The Parent Kit includes tips, techniques and strategies that have a wide range of
applications. ** Community organizations may want to consider developing similar parenting kits
for separated or divorced parents. Learning positive parenting skills may help parents
communicate and help parents maintain a positive parent/child relationship. Aswell, education
can be offered to children through family life programs in the schools or community-based
programs.

Increasing public knowledge about the impact of separation and divorce provides individuas the
opportunity to congder the experiences of marriage, exiting relationships or the negative aspects
of breakdown.

Recondiliation or counsdling programs could provide support to help families endure difficult
times and stay together. |If they cannot remain together, counsdling could prevent acrimonious

Separations.

(c) Government

Each year since 1994-95 the Saskatchewan government has announced significant funding
targeted to community prevention and support projects thet:
- Improve the hedth and well-being of children, youth and families, supporting the principles
and goals of the Saskatchewan Action Plan for Children;
Emphasize prevention and /or support for vulnerable families;
Address community-identified needs and support community involvement, partnership and
ownership;
Demondrate culturd sengitivity, reflecting the background and input of the community;
Avoid unnecessary duplication of existing programs and pardld adminidrative structures,
and
Encourage and asss participating individuas, families and communities to become more
sdf-aufficient in meeting their needs.

Pease see the table on the following page for asummary of options for prevention.

1 The Parent Kit Brochure. Canadian Institute of Child Health. March 1999.

1
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B. Assessment and Addressing Conflict

If a marriage or partnership is experiencing breakdown or deconstruction,
what can be done to assess the level of support needed to help the parents
and children cope?

"Moreways a early stages to get third party professonds
involved in helping parents make decisions regarding the
children” (Saskatoon, May 21, 1998).

"Techniques such as thorough assessment, interviewing and
investigation should be utilized in order to determine the best
interess of thechild" (Regina, May 22, 1998).

"How do we make basc information avallable to those who
need it in ways they will access and understand” (Yorkton, May
1, 1998).

Families experience different leves of conflict during separation and divorce. An assessment of
afamily's conflict level and particular needs may assst in determining what services are needed.

(@) Individual

"Respongbility to sdf-educate” (Saskatoon, May 21, 1998).

Parents may benefit by assessng what they are doing positively or negatively and how that
affectstheir level of cooperation. Where needed, they may aso seek out assistance from
written information, support groups or mentors to develop communication and conflict
resolution skills. They may assess their persond anger / sadness resulting from family
decongtruction and determine if they need to seek mental hedlth services. Parents can aso
reflect on their parenting arrangements and relationships to determine if they are child-focused.
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(b) Community / Organizations

()] Traning

“Provide child education to the support people in the system”
(Yorkton, May 1, 1998).

"Building on idea of screening program, community groups and
professonas in community need to be educated and know
when to refer people at the earliest stage” (Prince Albert, May
14, 1998).

To provide the best information for parents, professionds need training in various areas such as
marriage counsdling, divorce and separation preparation, conflict assessment and the impact of
divorce on the parents and children. They need training to determine the level of conflict,
recognize menta hedlth needs and understand the impact of danger, violence and high conflict
on children.

(i)  Support

During the divorce or separation process, community support groups may benefit both parents
and children. They may aso hdp with ongoing support as families work to maintain
cooperation. Please see the gppendix for discussion of various support group models. For
example, Circle of Friendsin British Columbiais amutud support program for young people
who are experiencing some type of loss, including children whose parents are divorced or
separated. "Parents Together” is a salf-help program for parents concerned with their teen's
behavior.

(iii) Education
There are avariety of ways for community organizations to develop and deliver education
programs for families that address issues specific to their community.  For example, education
programs could be offered to help extended family members focus on the best interests of the
child and act as intermediaries in the parents disputes.

(iv)  CridsIntervention

For stuations of high conflict or violence, communities may consder the need for mobile criss
intervention, hot lines or other crisis services for parents and children.

13
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(c) Government

()] Traning

"Develop amore holigtic view. Conggtency in sarvice ddivery
and consolidate services' (Yorkton, May 1, 1998).

To ensure that families are referred to gppropriate services for their unique circumstances, front
line government workers, such as menta hedlth workers and socid workers, could be better
trained to assess conflict levels and enhance awareness of services for families,

(i) Intake process for assessment

Early intervention could be enhanced through processes such as pre-court services that assess
sarvice needs early in the divorce and separation process. An intake coordinator could
conciliate between the parents and make referrals to other services seen as helpful to that
particular family.

Family Law Support Services of Saskatchewan Justice currently performs custody and access
assessments on court order at no cost. Prior to atrid, the parties and their lawyers must meet
with ajudgein apre-tria settlement conference. At this pre-trid conference the judge may
order a custody / access assessment. An order for assessment may be made prior to the pre-
trid conferenceif both parents request it. The purpose of the assessment isto help parents
reach an agreement on parenting arrangements or to help the judge decide what parenting
arrangements are in the best interests of the child.

Other modds and gpproaches are discussed in detall in the Appendix.

(iii) Education

"Mandatory education sessons for separating parents and
children” (Prince Albert, May 14, 1998).

Education programs can help parents focus on cooperation and the best interests of the child.
Saskatchewan offers a six-hour voluntary parent education program facilitated by mediators and
socid workers from Saskatchewan Justice. The program is available to any divorcing or
Sseparating parents who wish to register for the sessonintheir area. The sessons cover arange
of topicsincluding options for resolving disputes, stages of separation and divorce, child support

14
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guidelines, children's reactions to separation and divorce and parenting after separation and
divorce. Sessonsare offered in 14 centres throughout the province.

Some jurisdictions have made parent education a mandatory component of the court process,
unless the parents are exempted by the court from attending.

Aswell as mainstream education programs, consideration could be given to an additiona
program for high conflict families. The parent education for high conflict familieswould explan
to parents the need to reduce the conflict because children do best when both parents can be
involved in a hedthy relationship with the children. The redities associated with high to very high
conflict relaionships and the redities of abusive relationships could be acknowledged and
dternative interaction models could be offered.™

Other education programs are discussed in detall in the Appendix.

(iv) Crigs Intervention
Families in moderate to high conflict may need crigs intervention programs, including police
intervention, coordination of police/justice responses to family violence, child abduction and

child protection.

Pease see the table on the following page for asummary of the discusson on assessment
options.

B "Parent Education Programsin the Court Sysem’ OrysiaZ. Kostiuk Program Coordinator for
For the Sake of the Children. Manitoba Justice.
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C. Dispute Resolution

Where conflict occurs, what can be done to resolve disputesin a
practical way that will further resiliency?

The basic decisions parents must make on separation and divorce involve determining parental
respongbilities in the best interests of the children.

"Move process out of forma court arend’ (Yorkton, May 1,
1998).

"Parents need to be able to let go of adversarid approach and
biases and understand best interests of the child (Prince Albert,
May 14, 1998).

"Indtitute mandatory counsding/mediation/education with a
focus on looking at the best interests of the child (Prince
Albert, May 14, 1998).

As each family experiences varying levds of conflict, a continuum of dispute resolution
techniques can help families find the best way for them to resolve their custody and access
ISSues.

Conflict has aggnificant impact on children. The god isfor each family to find amethod, or
combination of methods, to resolve their disputes in the least acrimonious ways. In the
"Promoting Reslliency" workshops, participants thought there needed to be more affordable and
less adversarid processes for dipute resolution and thet it isimportant for the child to have a
voicein the dispute resolution process. This paper consders options to improve the expediency
and affordability of the court process aswell as other ways to resolve custody and access
disputes.

(@) Individual

"Have parents condder non-legd options when the family isin
conflict* (Saskatoon, May 21, 1998).

“Discourage ingppropriate responses that escaate conflict”
(Meadow Lake, May 26, 1998).”

16
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Parents could use materias and information available to resolve their disputes. For example, if a
parenting workbook were available, parents could obtain a copy and work on solving their
disputes and developing a parenting plan.

The experience gained from the impact of divorce and separation on families prompted
Ausdrdian authorities to employ, in addition to the traditiond methods of intervention, new
indruments for self-initiated conflict management. The Audtrdian model activates the persond
potentia for action of those involved and enables them to participate in a controlled process of
conflict resolution on the basis of self-responsibility.

(b) Community Organizations

"More ways at early stagesto get third party professionas
involved in helping parents make decisions regarding the
children” (Saskatoon, May 21, 1998).

()] Workbook

A parenting skills worklbook on separation and divorce issues for families might help parents
develop positive parenting, communication and conflict resolution skills. Community
organizations could develop and distribute parenting workbooks to help familiesin their
community and possibly to address issues particular to their community.

(i) Resources

"For those coming from remote communities, women and children need to be
encouraged to stay where there is access to support services' (Prince Albert,
May 14, 1998).

"Increased awareness that reporting child abuseisalegd obligation” (Regina,
May 22, 1998).

"Provide awarm safe supportive environment (churches, employers)" (Regina,
May 22, 1998).

"Provide hedlthy relationshipsworkshops' (Regina, May 22, 1998).

2 Family Counseling in Court Mediation Child Guidance in Separation or Divorce.

Australian Federal Ministry of Y outh and the Family and the Australian Federal Ministry of Justice. 1997 at
page 14.

17
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Communities provide asgnificant number of resources to families. Communities may be aole to
expand the programs available to parents and children on communication, parenting and conflict
resolution. Examples of tasks communities might undertake include developing a parenting
workbook and establishing child friendly places, such as recreation centres, for parents to spend
time with their children. Communities may want to organize family education days. More
detals on this program have been included in the Appendix.

(i)  Counsding

Communities can offer programsto assis children and families through the difficulties of
separation and divorce.

The Family Centre of Winnipeg is currently operating a pilot project cdled “ Giving Children
Hope’. Itisagroup treatment program for separated families in which conflict is chronic.
Areas addressed include disputes around the child’ s time with each parent, differencesin
parenting styles, schooling and extracurricular activities of the children and the children’s
emotiona and behavioura development. The program operates free of charge and is available
to familieswho have high rates of litigation or high degrees of anger, tenson, distress, verbd
abuse and aggression.

(c) Government
()] Workbooks and Parenting Plans

Although this section gppears under the role of government, no determination has been made to
develop workbooks and parenting plans. We recognize the role community organizations and
professiona organizations can play by producing workbooks and parenting plans with smilar
considerations and components as discussed below.

Parents who can keep conflict to a minimum can focus on the needs of the children.

To support these families, amodel workbook could be produced to help parents work out a
new family arrangement or parenting plans. A mgority of parents solve matters by agreement.
To help parents have thorough discussions, aworkbook could be produced to help parents
understand the needs of their children and working out the best possible arrangements.
Discussion of the workbook could be part of a parent education program.

Rather than focusing on parenting skills, the workbook could include:
- discussion of dispute resolution processes such as mediation and court
processes
- condderations and options for a parenting plan
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- formsto be completed for aparenting plan
- liging of available sarvicesto help families.

"Put a proactive formula/guideline in place to ded with
resdency, financia, education and medicd issues' (Regina,
May 22, 1998).

"Where parents can't make a decison regarding a child, a group
or pand of people with sociology/psychology who aso have a
specific interest in the child should be involved in abest interests
decison for the child" (Regina,

May 22, 1998).

Parents may want an agreement that recognizes joint responsibility and commitment to care for
their children. A standard form of parenting plan could be devel oped to address decison
making around religion, education, hedth and socid activities as well as how and when accessis
to be exercised and how disputes are to be resolved

There are many different options to develop a parenting plan. Parents could obtain aform for
the parenting plans and on their own or through the assistance of friends, counselor or alawyer
complete the form. Parenting plans may form part of a parenting workbook.

Parenting plans and workbooks may not be appropriate for high conflict families. In Stuations of
high conflict, forcing parents to carry out a cooperative approach such as a parenting plan may
be harmful to a child and/or parents. However, with counsaling and education programs, the
level of conflict may be sufficiently reduced to alow for consderation of parenting plans.

If aparenting plan was developed for high conflict families it would need to go beyond
traditional elements of an order or agreement to ded with issuessuch as.

- communication between parents

- schedule changes

- sharing possessions - there is less dissengion if children move between households

with aslittle baggage as possible

- introducing new parenting figures to children

- handling children's refusd to vigt

- emergency procedures for interparental flare-ups®

2 MLA Review of the Maintenance Enforcement Program and Child Access. Alberta Justice. June

1998 at page 36.

z Ibid.
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The god when designing a parenting plan is the reduction of interparental conflict. Although
many programs help to reduce conflict at the time of divorce, there may be aneed for programs
that hdlp facilitate long-term co-parenting.

High conflict cases, in particular, may need support like a professond parenting coordinator.
When developing and implementing a parenting plan, the responsibilities of a parenting
coordinator could include:
- ensure the residence and access arrangements specified in the orders are followed
- teach parents communication skills, principles of child development and children’s
issuesin divorce
- act asan arbitrator on any issue over which the parents reach an impasse. %

Thelevd of conflict determinesthe level of detail and intervention required. Parents who
engage in moderate conflict will require a structured co-parenting plan and more intervention by
the coordinator than parents who engage in mild conflict. Parents with moderate conflict will
benefit from learning to parent at a distance while being guided toward disengagement through
arbitration, education and access strategies to reduce contact.

Parents with severe conflict present the most chalenging circumstances. In these cases,
parenting coordinators would need to ensure the safety of the children during access, recognize
Stuations that endanger the children and take action to secure supervised access®

(D) Case Management

Severd provinces, including Saskatchewan, have implemented pre-trial meetings for case
management. For many years, Saskatchewan has had a mandatory process where parents,
their counsdl and the judge meet prior to thetrid. These pre-trids are intended to encourage
parents to come to an agreement prior to trid.

While case management could be mandatory at the outset of a case, there could be an
opportunity to opt out. Criteriawould be needed to identify casesthat are not suitable for case
management and criteria for opting out of case management.”’

= "Caught intheMiddle’ Mitchell A. Barrisand Carla Garrity. MacMillan Publishing Inc.
1994.
2 Caught in the Middle. Mitchell Barris and Carla Garrity. Macmillan Publishing Inc. 1994
at page 121.
» Ibid at page 129.

Ibid at page 130.

Case Management Pilot Project Data Evaluation Report. E. Frank Cormier Research and
Consulting Winnipeg, Manitoba. March 30, 1998 at page 2-3.
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A case management meeting can operate in severd ways to help parents solve or narrow
disputes. The case management process is a so an opportunity to provide referrasto
professond services such as mediation and counsdling.

Case management for high conflict families needs a screening mechanism for emergency
Situations or Stuations of domestic violence. Referrdsfor those cases need specid
condderation to ensure the family members and children are safe. Aswall, training for the front
line workers (mediators, menta health workers, teachers, etc.) on accurate assessment of
conflict and available services can aso ensure high conflict families have proper referrasto
specidized services. In these cases, the role of the case manager may expand from service
referrals to continue throughout dispute resolution and beyond to continue support for ongoing
parental cooperation.

An issue identified during the Promoting Resiliency workshops in 1998 is the lack of continuity
injudicid review. Case management may be a solution. Issues do not ariseinisolation and
often are linked to what happened in the past. It may be very difficult to sort out a complicated
history based on different versons of eventsin the limited time of a chambers appearance. Itis
argued that the ingtitutiond memory of the file may not be the best subtitute for the persond
experience of the judge sorting out sometimes hostile accusations?®

A judicid case management program could ensure that the same case management judge has
the file through to completion of the case. A case management judge could meet with the
parties and go through the issues and establish tasks and time tables for the proceedings.

In cases of severe conflict, judicia case management may be beneficid. A judge could conduct
the preiminary screening and refer the parties to gppropriate dispute resolution processes or
accompanying services. For particularly complicated cases, the judge could preside over the
case each time it came before court to ensure consstency in decison making.

For more detailed information on the various case management programs, please see the
Appendix.

% MLA Review of the Maintenance Enforcement Program and Child Access. Alberta Justice. June

1998 at page 49.
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(i)  Mediation

"Mandatory mediation training for al lawyers practicing family
law" (Saskatoon, May 21, 1998).

"Mandatory mediation” (Saskatoon, May 21, 1998).

Parties, as their relationship deteriorates, may establish a pattern of adversaria conduct and
negative communication. Mediation is a process in which an impartid third party helps parties
discuss their issues and work towards asolution. The mediator does not take sides or make
decisonsfor the parties but helps parties understand their issues, develop dternatives, make
informed decisions and work towards a practicd outcome. While mediation does not dways
eliminate the conflict in the relaionship, it can reduce it to amanagesble level by developing a
new model for communication based on respect and a common focus on the best interests of
the child.

Parents can meet with a mediator who will help them understand the areas of conflict and help
them negotiate the design of their own parenting arrangements. The mediator does not offer an
opinion about the arrangements but may make some suggestions. Generdly, the parents are
interviewed jointly unless there are safety concerns. Mediation may not be advisable if thereis
intimidation or threets of violence that impair the ability of parents to represent their interestsin
negotiations®

There are severd models of mediation to condder. Aswell different modds gpply for families
with different levels of conflict.

Poor mediation outcomes are generally predicted for parents who have rigid, highly divergent
perceptions of their children's needs, which they tend to confuse with their own needs, and
harbor a pervasive distrust of each other’s capacity to provide a secure environment. They fall
to make use of mediation because it relies upon arationa decision-making process.®

For high conflict families, mediation is not necessarily an option as it may lead to unbaanced
power struggles or the parties may be unable to be in the same room with one another. One
option to consder isimpasse directed mediation or thergpeutic mediation. By understanding

» London Custody and Access Project London Family Court Clinic. London Ontario.

% In the Name of the Child. Janet Johnson and Vivien Rosenby. 1997 at page 278.
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why parents are locked in chronic dispute, therapists can focus on resolving the deeper
impasses so parents can make decisions more rationaly based upon the needs of the child.

Thismodd may be particularly hepful for bitterly litigating families. It brings therapy and
mediation together. There are four phases. assessment, pre-negotiation counseling, negotiation
of aplan and implementation. The diagnostic and counsdling component is not provided ina
Sseparate setting, apart from negotiations, because an understanding of the dynamics gleaned
during the counseling phaseisinvauable in helping to choose negotiation strategies and build
psychologically sound agreements.

Impasse directed mediation educates and counsels these parents about their children's needs.
They undertake direct therapy with their children to help them cope with and manage their
family gtuations. The god isto develop a psychologicaly sound parenting plan and to build a
gructure to support parents and children's continued growth and devel opment.®*

Another dispute resolution option isamediation / arbitration modd. This processis helpful for
parties who cannot afford to go to court but are unable to resolve the issues themselves. The
parties 9gn a binding agreement to mediate al issues they can and for those issues on which
they cannot agree the arbitrator will decide. The structure of the agreement varies depending
upon the needs of the parties and the complexity of the case. The solutions are limited only by
the creativity of the participants and the skill of the mediator /arbitrator. More discussion of
particular dispute resolution moddsis included in the Appendix.

"How do we effectively respond to dlegations of abuse or safety of the
children” (Yorkton. May 1, 1998).

"How can we assigt children who witness family violence' (Saskatoon, May 21,
1998).

"What level of violenceistolerated before accessisredtricted” (Regina, May
22, 1998).

"How can we effectively ded with false alegations of child abuse’ (Regina,
May 22, 1998).

"Training for police emergency response teams based on needs of familiesin
crissand abuseissues’ (Prince Albert, May 14, 1998).

s In the Name of the Child. Janet Johnson and Vivien Rosenby. 1997 at page 280.
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(iv) Specid sarvicesfor familieswith violence

Children who witness abuse in their families, even if they are not the targets, suffer agreeat ded.
They may grow up believing that abuse is part of anorma relaionship and may become abusers
or abuse victims themselves. Children from high conflict homes exhibit some of the following
characterigtics. congtant fear for their lives, increasing deceptiveness, lying, cheeting, poor
definition of persona boundaries, little or no understanding of dynamics of violence, blame
themsdves for violence, continuation of abuse patterns later in life, poor problem solving skills,
being a higher risk as avictim or witness and heightened suicide risks and attempts.

If there is abuse, both the crimind law and civil law offer assstance. Crimind law isintended to
stop crimes from being committed and punish offenders. When someone is arrested and
charged the court can impose conditions that may include no contact or communication with the
victim or restraint on use of acohal.

Civil law such as Victims of Domestic Violence Act, is used to settle disputes between
individuds. Aswdl, The Child and Family Services Act in Saskatchewan requires police and
socid services officids to take action to protect children whose life, hedlth or emotiond well
being is endangered, including remova of the child from the parent's home. Abuseisaground
for protection under The Child and Family Services Act and people who are aware of abuse
have alegd responghility to report it to authorities.

Pease see the table on the following page for a summary of the discussion on dispute resolution
options.

2 Condensed from Behavioural Characteristics of Domestic Violence by Vickin D. Boyd and

Karil S. Klingbell referred to in Module 13High Conflict Families For the Sake of the Children. Manitoba
Justice.
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D. Enfor cement

Once an agreement or court resolution has been reached, what can be
done to maintain the arrangement while respecting the child's best
interests, parent's or other's obligations as well as promoting public
respect for the law.

"What can be done to increase compliance or enforcement of
agreements and court orders' (Regina, May 22, 1998)

"Government enforce court orders’ (Meadow Lake, May 27,
1998).

Once an agreement or an order arranging custody and accessisin place, it is the parents
respongbility to uphold that arrangement. However, families may il require support,
education and counseling to work through the difficulties of a new family rdaionship. Aswell,
participants at the Phase | workshops raised concerns that post-separation arrangements be
upheld by the justice system aong with areview processto ensure dl isworking well or
determineif the family needs a new arrangement.

Problems of access are usually worked out by parents talking to each other or through friends, a
counsglor or amediator and least often by going to court, asit is expendve and uncertain. An
Alberta study found only 19% of custodia parents felt their experiences were very difficult and
strained compared to 45% of non-custodia parents. In addition, 70% of custodia parents and
64% of non-custodial parents reported that denial of access seldom occurred. ** However, the
fact that the mgjority of parents are able to find solutions without the need to go to court does
not diminish the problems faced by the minority for whom the courts may be the only option.

(@) Individual

Maintaining parental arrangements and cooperation is an ongoing task, even when the initia
conflict is resolved. Cooperation and low levels of conflict help maintain the best interests of the
child. Some parents may want protocols in place for communication and conflict resolution. In
more serious cases, parents may need to seek out third party help for example, anger
management.

8 MLA Review of the Maintenance Enforcement Program and Child Access. Alberta Justice. June

1998 at page 32.
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For those parents with access, time spent with their children is very vauable. There are avariety
of options of activities for parents to do with their children. However, geography, timing or
information on activities and centres where they can spend time with their child may create
barriers to quaity time for parents.

(b) Community / Organizations
0] Roles of community centres

Communities may need to be more sendtive to the needs of children whose parents are
divorced or separated. Are there options for usng recreation centers differently with different
times and activities? Community and recreation centres could consider focusing recrestiond
family activities throughout the weekend and evenings when most parents are exercisng access.

Communities could offer safe, supervised environments for children to spend time with their
parent or be transferred from one parent to the other. Supervised access and exchange services
help children who could not otherwise have contact with their parents due to high levels of
conflict or concerns about safety.

(i) Support

To maintain parenting coordination, families benefit from peer support. Communities could
establish support groups for parents and children and maintain these groups throughout the
divorce and separation process, as well as the following severa years, to encourage positive
parenting astime goes on. Support groups could provide good parenting role models and have
skill development classes.

(i)  Traning on remedies
If an agreement or order is not being followed, legidative remedies are available under The
Children’s Law Act. Counsd should be trained on the remedies available, aswdl as conflict

resolution skills, to avoid the expense of numerous court applications.

(c) Government
()] Remedies

"People don't have money to enforce interim or other orders’
(Yorkton, May 1, 1998).
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Saskatchewan currently has some of the most extensive custody and access enforcement
legidation in Canada. The Children’s Law Act includes arange of remedies where there has
been non-compliance with an order or agreement for custody or access. However, these
remedies do require that the parties return to court.

One of the remedies suggested for breach of an access order isincarceration. The ultimate
sanction for contempt of court by violating the court order is aready incarceration. However,
incarceration of a parent carries serious potentid to harm the children and harm the child’'s
relationship with the parents. **

Non-custodia parents also have obligations to exercise access. 1n 1992 the Canadian
Research Indtitute for Law and Family found that over one third of custodia and non-custodia
parents felt that the non-custodia parent was not spending as much time with the children as
either of them would have liked. ** Accessistheright of the child, and The Children's Law
Act contains arange of consequences for failing to properly exercise access, just asthere are
for failing to provide access.

There are some jurisdictions with more of arole for public officids after an order or agreement
isreached. In Cdifornia, apilot project established the office of "Specid Master”. A Specid
Master might be considered when other avenues of conflict resolution have not resulted in
parents being able to settle issues such as schedules, overnight viditation and choice of schools,
efc. A Specid Master's gods are to make legdly sound decisonsin the best interest of the
child. But, they dso hdp families learn effective problem solving strategies to learn how to
communicate well with each other and sometimes to learn more about child development and
understand their feelings about the other parent. The mgor god isto help families develop their
skills so that they do not need a Special Master and the power to make decisions about their
children can be put back in their hands® Please see the gppendix for more information on
Specid Magters.

It has been suggested an Access Enforcement Office and registry should be established. There
are no Canadian provinces with an access enforcement office. However, there are various
models to congder, such as an office like the Maintenance Enforcement Office, where the
custody and access order would be registered. Officers could then attempt, through various
remedies, to enforce a custody and access order. However, aregistry of custody orders
presents difficulties. Firgt, would it be voluntary or mandatory registration? Would only orders

# MLA Review of the Maintenance Enforcement Program and Child Access. Alberta Justice. June

1998 at page 48.

® MLA Review of the Maintenance Enforcement Program and Child Access. Alberta Justice. June

1998 at page 46.

% Special Mastersin Child Custody Cases. S. Margaret Lee, Ph.D. Published in Association of
Family and Conciliation Courts NEWSLETTER, Volume 14, Number 2, Spring 1995.
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be registered or could agreements be registered and enforced? Custody and access
enforcement differs from maintenance enforcement in that often parents and children must retain
flexibility to changing child needs. Orders and agreements may often be informaly rearranged
to adjust to changes; therefore, it may be dmost impossible to keep aregistry system up to
date.

The most aggressive access enforcement program appears to be in Michigan. The government
runs an agency known as the "Friend of the Court" established through legidation. Access
enforcement is dedlt with in ways smilar to support enforcement. Any party may complain to
this organization that he or she has been denied access. Upon receiving a complaint, the agency
is required to investigate.” Please see the gppendix for further discussion of the "Friend of the
Court".

For cases of severe conflict and/or potential abductions, consideration could be givento a
registry of custody and access orders as well asrelated orders such asrestraining orders. This
type of registry could be related to Canadian Police Information Centre ("CPIC"). Where
police officers are called to homes with domestic disputes or disputes over a custody and
access order, they would have immediate accessin their vehicles to the court order and would
be able to determine which parent’ s right should be enforced. However, as with an Access
Enforcement office, there may be difficultiesin maintaining this regisry. Would the registry
contain orders and agreements? If not agreements, then what about Situations where an order
was in place but the parents varied the order by an agreement? Also, custody and access
orders and agreements vary on afairly frequent bass and the registry would require ongoing,
accurate updating.

(D) Review process

"Review ordersin court periodicdly to seeif they are working
forindividuas' (Yorkton, May 1, 1998).

A judge or court officer could review a parenting arrangement with parents on aregular basisto
determineif it isworking or if there need to be any changes. The review process could operate
on an annua basis or lessregularly. However, this approach could lead to increased costs and
conflict for families

(iii) Supervised Access

87 Model Friend of the Court Handbook. State Court Administrative Office, Friend of the Court
Bureau. August 1998.
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" Supervised access programs could be an effective vehicle for
education on parenting skills, anger management and coping
kills' (Saskatoon, May 21, 1998).

In Situations of severe conflict, it may be necessary to have a supervised access program. There
are two types of supervised accessto help families with varying levels of conflict. Thefirgisa
supervised transfer facility so that achild can be transferred into the care of the other parent
without contact between the parents. The second occurs when there is concern for the safety
or well-being of the child to the extent that access must be supervised.

Many of the supervised access programs that currently exist are somewhat non-interventioni<t,
as they do not provide therapy or counsding. They consst of asmall saff team supplemented
by volunteers or in association with larger organizations such as a child protection service or
menta hedth agency.

In Saskatchewan, for example, trained volunteers and staff social workers provide the
supervison of access to children by the non-custodia parent and other family membersin a
safe, child-focussed environment. When there is an order for supervised accessit isimmediately
forwarded to Family Law Support Services. A volunteer and socid worker are assigned to the
case. Aninitid interview takes place between the socid worker and each parent prior to the
first vigt. Supervison of exchanges of children during an unsupervised access period is
provided upon request.

Often the difficulty around supervised accessisthe availability of a program, particularly in more
remote or rural areas. Currently, in Saskatchewan, supervised access and exchange programs
operate in Regina, Saskatoon and Prince Albert. If parents outside of those cities require
supervised access or exchange services, arrangements must be made to attend one of the cities.

Recently, there has been an innovative expangon of supervised access to include therapettic,
education programs and counseling as part of supervised access. Ausdtrdia piloted and
evauated a project to facilitate children's contact with non-resdentia parents. The pilot was
done in partnership with the court and community organizations. The primary emphasisis on
prevention of parenta conflict through information sessons and early and congtructive
intervention to resolve disputes through mediation and counsdling through court. The pilat,
athough targeted at parents convicted of breaches, provides more educative rather than punitive
pendties.

According to the Austraian report, increased attention needs to be paid to the waysin which

parents can move towards self-management. Collaborative agreements with counseling or
mediation services may help with an overdl sdlf-management mode. Aswadll, “off-gte”’
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supervison or low vigilance supervison is offered in Audrdia as part of its service. For
example, supervison may only be for exchanges or supervison may occur outsde of the
government facility. Theam isto promote hedthy relationships and improve the parents ability
to independently manage contact arrangements. It isfor low vigilance cases but is effective in
reassuring parents that effective contact can take place away from high vigilance supervison.
Other suggestions include development of Smple communication processes that allow parents to
communicate about their child such as adiary that highlights child activities, achievements and
illnesses. Please see the Appendix for more information on the Austrdian program.

(v)  Abduction

When achild iswrongfully taken by his or her parent, there are both crimina and civil remedies
to support the return of the child.

If the child is abducted outside of Canada, a parent may be asssted by the Central Authority

under the Hague Convention against International Child Abduction. The Convention

gpplies throughout Canada and in 42 other countries. The objectives of the Hague Convention

are

- to secure the prompt return of a child wrongfully removed to or retained in any contracting
State, to the environment from which the child was removed; and

- to ensurethat rights of custody and of access under the law of one contracting State are
effectively respected in other contracting States.®

If the abduction is within Canada, the parties can use existing custody and access enforcement
remedies.

In addition to civil remedies, there are crimind charges for abducting a child, either within or
outside of Canada. Charges under section 282 of the Criminal Code could be laid where:
- achild under the age of 14 isinvolved;
- thereis a court order establishing “custody rights’ granted in Canada which is not
being complied with;
- the dleged abductor is a parent, guardian or other person having the lawful right to
carefor the child;
- the alleged abductor takes, entices away, concedls, detains, receives or harbours the
child;
- the aleged abductor isin contravention of the custody provisons of a Canadian
custody order;
- the taking was done by the abductor with the intent to deprive a parent, guardian or
person with care of the child, of possession of the child contrary to a court orde;

® International Child Abductions A Manual for Parents. Department of Foreign Affairs and

International Trade December 1998 at page 7.
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- aparent, guardian or other person with care or charge of the child, did not consent to

the taking of the child; and
- there is no reason to believe the aleged abductor did not know of the existence or

terms of the custody order.
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Charges may be laid under section 283 of the Criminal Code where:
- a Canadian custody order exists but the aleged abductor did not believe or know
there was avalid order;
- no Canadian custody order exigts, but parentd rights of custody under Satute or
common law exig;
- no Canadian custody order exists but custody rights under a separation agreement or
foreign order have been violated;
- the dleged abductor is a parent, guardian or other person having the lawful right to
carefor or lawful charge of the child; and
- thetaking, enticing etc. was done by the dleged abductor with the intent to deprive
the parent, guardian or other person with care or charge of the child, of the possession
of the child.

It is not a defence that the young person consented or suggested the conduct of the accused. It
isadefenceif the aleged abductor establishes the taking was done with consent of the other
parent. It isadefenceif the child was taken to protect the child from danger or imminent harm
or the dleged abductor was fleeing from imminent harm and taking the child as well.

In 1998 federa/provincid/territoria Minister of Justice gpproved use of nationa charging
guiddines for use by police and Crown in these cases.

Pease see the table on the following page for a summary of options on enforcement.
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11 General Discussion

The above discusson has rdated to programs and services to help families come to terms with
the new family arrangement after separetion or divorce. Although there are issues regarding
current legidation, discussion of these issues needs to be coordinated with consultation on
possible amendments to the federal Divorce Act. Such consultations are anticipated to occur
within the next year.

However, in the previous workshops, some generd issuesto discuss included the best interests
of the child test, the terminology and the voice of the child.

A. Best Interests of the Child Test

"Who determines the best interest and what are the criteria of
the best interest” (Yorkton, May 1, 1998).

"How can we help parents know what isin the best interests of
thechild" (Yorkton, May 1, 1998).

"In determining 'best interests of the child how do we overcome
gender stereotypes regarding parents and redlly focus on the
children” (Prince Albert, May 14, 1998).

"There should be some criteriain deciding what isin the best
interest of the children that witnessing violence is detrimentd to
the children’ (Prince Albert, May 14, 1998).

A sgnificant amount has been written about the meaning of the best interests of the child test.
The Divorce Act acknowledges the best interests of the child test although it has been criticized
for not articulating what should be consdered in determining the best interests of the child. On
the other hand, The Children’s Law Act clearly articulates consderations to determine best
interests,

In The Children's Law Act, the test encompasses the physica, emaotiond, intellectua and mora
well being of the child. The court must look not only at the child’ s day-to-day needs but also to
the child' s longer-term growth and development. The test needs to remain fluid and flexible to
respond to the unique circumstances of each child without sacrificing predictability of outcome.
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B. Terminology

"Shared parenting should be a mandatory starting point”
(Regina, May 22, 1998).

"Government should not legidate mandatory shared parenting”
(Regina, May 22, 1998).

"What words can we use to describe parents/custody/ access
which doesn't set up assumptions and adversaria notions'
(Meadow Lake, May 27, 1998).

There are numerous terms to describe various parenting arrangements including sole custody,
joint custody, parenta responsbility and shared parenting. Terminology is an important issue;
however, further discussion will occur during federd consultations expected in the near future.

C. Hearing the Children'sVoice

How can we open up these lines of communication between
parentsand children” (Meadow Lake, May 27, 1998).

"What skills do child advocates need” (Meadow Lake, May
27, 1998).

"How can we enaure that the best interests of the children are
taken into consderation apart from the adults’ (Prince Albert
May 14, 1998).

"Using a"friend of the court” (lawyers?) who would be alink
between child and court and represent child's best interests.
Avoid becoming another legd adversary. Possble expanson of
child advocacy program.” (Prince Albert, May 14, 1998).

"How can children have avoice without being caught in the
midde" (Regina, May 22, 1998).

The United Nations Convention on the Rights of the Child was completed in 1989 and has been
ratified by over 200 countries. Canadawas asgnatory in 1989. Article 12 of the Convention
assarts the right of the child to participate in decisions that affect his or her life;
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Article 12

1 State parties shal assure to the child who is cgpable of forming his or
her own views the right to express those views fredy in dl matters
affecting the child, the views of the child being given due weight in
accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the
opportunity to be heard in any judicid and adminidrative proceedings
affecting the child, either directly, or through a representative or an
gppropriate body, in a manner congstent with the procedura rules of
netiond law.

Children testified at the Joint Parliament/Senate Committee on Custody and Access that they
felt left out of their parent’ s divorce and separation proceedings that were determining
arrangements for their daily lives. Severd children testified they should have someone - a
lawyer, advocate or extended family member - to represent them in legal proceedings.®

The Joint Committee concluded dl children in these cases should have an opportunity to
expressther views to a skilled professona whose duty isto communicate those views to the
judge. They fdt it imperative for children in high conflict casesto have legd representation,
particularly when the child's interests were not being advanced by counse for either parent.

Recognizing the need to ensure children participate in ameaningful way in decisons that affect
their lives, should lawyers for children be available only in exceptiond circumstances or should
al children whose parents are making custody and access decisions have access to lega
representation? Does the lawyer advocate the child's wishes, put forward the child's best
interests or merely assist the court in collecting relevant evidence? What about the capacity of
the child to vocalize a postion and ingtruct counse? What about very young children and
babies?

Do lawyers need specid training to represent children? The American Bar Association has
standards of practice for lawyers who represent children in abuse and neglect cases. There are
specific roles and respongbilities for alawyer gppointed to represent achild. Therearedso a
st of gandards for trid judges to assure high qudity legd representation.

Some would argue that the pressure to choose between parents and fear of hurting one of them
could be damaging to children. Others argue a child's participation ensures the decision-making
processis child-centred. It gives children the opportunity to convey their physicd, emotiond

® "For the Sake of the Children" Joint Parliament Senate Committee on Custody and
Access. December 11, 1999 at page 20.
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and socid needs to ajudge so the decision that has life long ramifications on the child is not
focused on parent’s views and preferences.

There are avariety of options to consider to hear children’svoices. Children can be heard
through judicid interviews, custody and access assessments or through non-lawyer
representatives. There are dso models for lega representation. Modelsthat relate to
representation of children are discussed in the Appendix.

When asking for a child's input, at what age should that input be
sought” (Regina, May 22, 1998)

Child-friendly processes for children who appear as witnesses, whether they do or do not have
arepresentative, are contained in The Saskatchewan Evidence Act:

0] Screens in the courtroom to prevent the child from seeing the parties and
reducing anxiety of the child so the child can give accurate comprehensive
testimony (section 42.1 of The Saskatchewan Evidence Act).

(D) Closed circuit televison where the child tedtifies in a separate room whileit is
being televised in the courtroom.

(i) Video taped testimony where the child can express his or her own wishesin an
informa setting. It is probably beneficid for young children who would be
frightened by testifying in a courtroom. Videotaped interviews could be
tendered as evidence. Saskatchewan law permits them to be admitted in civil
proceedings (section 42.2 of The Saskatchewan Evidence Act).

(iv)  Although thelaw isunsettled in the civil context, it is generdly inadmissble
because of the hearsay rule, to tranamit a child's viewsto the court through a
third party. Some argue the rules should be more libera to spare the child
testifying in court.

A judicid interview may dlow achild to express his or her views in afree and redlaxed manner.
Others argue the environment may be intimidating for achild and the interview may not have
enough depth to assess the child's wishes. Thereis dso theissue of training judgesto interview
children.

If achildisgoing to tetify, it may be beneficid for the child to have a support person who can
explain the proceedings and be present while the child iswaliting.

“0 "The Voice of the Child in Divorce, Custody and Access Proceedings” Ronda Bessner

1999 for the FPT Family Law Committee at page 45.
i Ibid at page 60.
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How are children's voices to be heard when parents are negotiating their own agreement or are
proceeding through mediation?

There are circumstances when it may be necessary and gppropriate to include the children in the
negotiation process such as.
- thechildren have expressed a strong interest in and opinion about the living
arrangements;
- the parents are confused about the children’s views and are anxious about not putting
theminthemiddle or
- thecdrcumgances are especidly difficult, the children are older or there are dlegations
of child abuse.

The decison to involve children in the mediation process rests with the parents. Factors include
the age, maturity and circumstances of the children. There are numerous reasons why children
should be involved, as the decison directly affects their lives and they can fed part of the
process. It may even give them somerelief to be listened to. It dso helps parents focus on the
child’s needs and wants. There are dso reasons why children should not participate in divorce
mediation, such as concern about the psychologica burden this places on children who may fed
guilty regarding any choices made. Aswadll, parents may discount the child’ s views, or worse, it
may jeopardize future relationships with one or both parents.*?

D. Accessibility to the Legal System

"How can we ensure that people are receiving accurate legd
information? (Regina, May 22, 1998)

"Open to interdisciplinary practicei.e. mediator, lawyer,
counsdlor for consstent services are provided to the same
family to whom they are dl working with" (Prince Albert, May
14, 1998).

"How can we support-encourage the lega professon and lega
sysemsto work in aless adversarid way" (Saskatoon, May
21, 1998).

"Make lega services more accessible to people who fdl in the
gap of income that istoo high for Lega Aid, too low to afford a
privatelavyer" (Prince Albert, May 14, 1998).

42 “The Role of Childrenin Mediation”. Mimi Lyster, P.M. AFJ, Pat Dixon, M.S., PM.AFM
and Robert D. Benjamin, M.SW., J.D., P.M. AFM presented at the Second World Congress on Family Law
and the Riches of Children and Y outh in San Francisco, California June 6, 1997.
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Accessto lega services can have several meanings, access in the sense of geography or access
to lega advice and the court process due to the cost of legal representation. There are avariety
of options to improve accessibility to the legd system. Education information and tools such as
sdf-help kits developed by community organizations or government may encourage parents to
cooperate and develop custody and access agreements on their own rather than proceeding
through the court system.

Other condderations to improve bility to lega advice could include lega insurance, duty
counsd, pro bono work or expanson of legd ad, restructuring of fees or restructuring of
SEIViCes.

Thank you for taking the time to review these very important issues. Please forward
your comments on the* Identifying Priorities” document to:

Policy Planning and Evaluation

Saskatchewan Justice

4" floor — 1874 Scarth Street

Regina, Saskatchewan

AP 3V7

(306) 787-9008

policyplanning@justice.gov.sk.ca
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Appendix

The following isamore detailed discussion of programs and services with specific references to
jurisdictions that have implemented and sometimes evauated their programs.

Assessment / Early Intervention to Address Conflict

Community

Circle of Friends was aproject piloted in Ottawa. The originators of the self-help program
encouraged Boys and Girls Clubs of British Columbiato address arange of issues related to
grief counsding. It isasupport program for young people dedling with loss, induding family
decongtruction. Coping with lossis difficult and young people need the opportunity to express
ther fedings, have mutud support and learn how to take a difficult Stuation and turn it into one
of growth and maturity. A support group facilitates an opportunity for children to discover their
own strength and crestes a safe and comfortable environment where children can participate.®

Y oung people meet in groups of 8 to 20 and participate in 8 weekly sessions conducted in
schools or selected community agencies. All potentia participants would be invited to a one-
hour orientation a which time atrained facilitator would offer them a chance to share concerns
and hear about an opportunity for them to voluntarily participate in professonaly-led weekly
mesetings. Confidentiadity would be taught and stressed.  Schools, agencies and parents may be
asked to join the project in offering children an opportunity to identify, in confidence,
persond/family concerns that negatively affect their lives*

Parents Together is a province-wide network of professionaly-monitored saf-help groups
located in 26 communities throughout British Columbia with gpproximately 500 parents meeting
weekly to support one another and seek positive resolutions to parent/teen conflicts. Trained
volunteers teach new skillsto solve problems and offer support and encouragement to follow
through on plansfor change. The groups meet weekly in many communities throughout British
Columbia. The groups share success stories and offer support. Workshops on parenting issues
aehdd. ®

“ Circle of Friends. A proposal by the Boys and Girls Cubs of British Columbia. June 11,

1997.

“ Ibid.

45 Parents Together brochure. A program administered by Boys and Girls Clubs of British
Columbia.
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The Volunteer Grandparents Society of British Columbiais anon profit organization that
matches people of grandparenting age with families who lack ble grandparents. “°

Government
Assessments

London, Ontario has a custody and access project housed within their London Family Court
Clinic. The project covers three services. assessment, mediation and arbitration.

The assessment identifies and provides an understanding of the child’s needs and the parents
willingness and ability to meet those needs. The recommendations from the assessor may help
parties reach a settlement. However, if the parties go to court, the assessment report can be
used to assist the judge.

During the assessment, the parents are interviewed about their issues and the children’s
adjusment. Parents are observed in separate playroom sessions with the children. They are
sometimes asked to attempt to discuss some of their concerns with each other near the end of
the assessment so their ability to plan together can be evaluated. These sessions occur only with
each parent's consent. Sometimes, children who are old enough are dso interviewed during the
assessment. Sessions may be arranged with other family members, new spouses, agencies or

lawyers.”’

The length of time for an assessment varies but each parent can expect to attend from three to
Sx sesson. Parents are expected to have retained alawyer for this process.®®

If the parents are able to reach an agreement on the issues during the assessment, a brief report
Setting out the agreement can be provided. However, should a plan break down, afull
assessment will be written on request. | no settlement is reached, the full report is prepared. *°

In Nova Scotia ajudge in an ongoing court matter must order an assessment that may cost as
much as $2,000 to $3,000 to prepare. The amount paid is based on the parent's income.
Assessors are socia workers or psychologists with expertise in the area of children and custody

4 Volunteer Grandparents Society of B.C. brochure. Volunteer Grandparents Society of B.C.

Vancouver B.C.

4 London Custody and Access Project London Family Court Clinic. London Ontario.

8 Ibid.

9 Ibid.
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and access matters. Disagreement with the assessor’ s recommendations can be addressed in
court.>®

%0 Overview the Family Division of the Supreme Court. Nova Scotia Justice.
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Parent education

British Columbia:

British Columbia had a mandatory parent education pilot project from June 1998 until March
31, 1999. The educationa sessons were three hours long and information was presented
through lectures, video handouts and interaction with participants. The objective was to enable
participants to make choices about resolving conflict. It was designed to address the Stuations
of varying levels of conflict. For example, some dispute resolution options such as mediation,
are not appropriate for all cases™

Both the gpplicant and the respondent must attend the education sesson whenever thereisan
original order or avariaion of child custody/access or support. They must attend the session
before the first appearance date will be set. A Certificate of Attendance is provided to ensure
attendance. However, there are circumstances when the parties do not have to attend before
the first gppearance including: a consent order has been reached; the gpplication is urgent and
based on aredl or perceived risk of harm; or aperson has dready attended asesson. Thereis
aProgram Adminigtrator who will review other requests for not attending, such asaperson is
not fluent in the language in which the program is offered or does not reside where the program
isbeing offered. Asthere are concerns about parents attending workshops together, parents
must attend separate workshops to avoid conflict. The timing and early intervention of this
course may prevent parties from becoming too entrenched in their position.

Newfoundland:

Newfoundland has a parent education program titled “Parents are Forever”. Sessonsinclude
lectures and group discussion as well as hands-on practice of skills. The Newfoundland
program is not mandatory. Both parents are encouraged to attend and are registered in
separate sessions.

Professionals who have expertise in separation/divorce facilitate the program. The program
lasts gpproximately 10 hours and includes topics such as:

- the separation experience - parent and child perspectives,

- children’s needs,

- understanding conflict its sources and how children get caught in the middle;

- communication skills - listening, spesking and body language;

- doit yoursdf mediation, afour step model; and

o “ Mandatory Parenting After Separation Pilot Project” British Columbia Bulletin. September

1998.

52 “ Parentsare Forever” informational pamphlet. Newfoundland.
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- thelegd process - legd definitions, parenting plans, child support guideines and
dternatives to court.

Nova Scotia

In Nova Scotia, parent education sessions increase parents awareness of the impact of parental
conflict on children, improve communication between parents about their children's needs and
provide new ways to avoid placing children in the middle of issues between their parents. The
sessions are mandatory if a court officer has referred aparent. Failure to attend is noted in the
court file and may affect a parent’s ability to have a court date set. >

Manitoba:

In addition to a mainstream education program, condderation was given to a specia program
for high conflict families, "For the Sake of the Children”. The education for high conflict families
contains messages such as "try to reduce the conflict between you and the other parent” and
"children do best when both parents can be involved in a hedthy relationship to the children®.
The redlities associated with high to very high conflict relaionships and the redlities of abusve
relationships are acknowledged and alternative interaction models are offered. >

Materids presented to people, who can, for the most part, communicate without acrimony,
would not be gppropriate for parents with high levels of conflict. The primary message of many
parent education programsis "let go of the past”, "communicate with the other parent for the
children's sake' and "be agood parent to your children by staying in contact with the other
parent”. These are positive post-separation messages, if they do not place the listener or his/her
children at risk.

During the education sessons parents are advised thet there isarange of conflict, within the high
conflict identification. Some individuas are engaged in high conflict interaction in the early
stages of separation while experiencing the more extreme levels of anger associated with that
phase. For others, this stage may last longer, particularly if they were not expecting the
separation and thereis a sense of betraya. People can move (and are encouraged) to move to
alower conflict relaionship, with more direct communication. However, when people are
encouraged to engage in adirect contact mode of communication before they are ready, they
will experience failure and conflict will increase. By encouraging parents to use alow contact
mode of communication during phases of anger/high conflict, normdizing anger and not indtilling
guilt for a personsinability to be the "friendly parent”, the program lays the groundwork for
coping during high conflict phases and for movement toward low conflict relationships.

There are arange of strategies presented to the parents for communication in period of high
conflict, including letter writing, e-mail and answering machines. Strategies for parenting

% Overview The Family Division of the Supreme Court. Nova Scotia Justice.

> "Parent Education Programsin the Court Sysem’ OrysiaZ. Kostiuk Program Coordinator for
For the Sake of the Children.
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rel ationships include supervised exchange or access programs. Medium conflict periods should
be atime for low contact parenting plans and a more direct gpproach on certain issues.
Counsdling to address anxiety abandonment and sadness may be helpful. Strategies for
communication include itemizing points of discusson prior to making direct phone calls, adhering
to the topic a hand without going off on emationa tangents, choosing conversation times
carefully and prearrange meetings in public places. Low conflict periods can be time for direct
contact. Strategies for communication and parenting include direct contact and phone calsto
check with each other about parenting plans and issues. >

Cdifornia

The Pre-Contempt/Contemner's Group Diverson Counsding Program in Los Angeles County
is an educationa program designed for parents who have high levels of conflict, are chronically
in violation of custody and visitation orders and seek frequent court intervention. The goals of
the program are to provide parents with information about pertinent issues - the effects of
divorce and parents conflictual behaviour on children, custody and visitation laws, the range of
child-sharing plans available, the consequences of noncompliance with court orders, and to
improve parenting skills in communicating and resolving corflicts.

Both parents are required to attend by court order. The program consists of one two-hour
session per week for Sx consecutive weeks. Three facilitators participate in the sesson and use
lectures, videotapes, group discussions and role-play exercises.™

Dispute Resolution and Par enting Arrangements

Community
Counsding

Family Centre of Winnipeg

Each parent attends 5 sessions separately and 5 sessions with their former partner. The
Separate sessions focus on psycho-educational and therapeutic issues to help parents
understand children’s needs. Emphasisis on parents taking respongbility for their rolein
continuing dispute and on building skills to reduce conflict. In the joint sesson, the parents will
try to negotiate a parenting plan and resolve issues.

Children between the ages of 6 and 10 will attend a separate 10 week group to focus on issues
that relate to witnessing conflict and violence and issues of being caught in the middle. 1t will
address their sadness anxiety and withdrawad.

» Module 13 High Conflict Families For the Sake of the Children. Manitoba Justice.
% In the Name of the Child. Johnson, Janet. And Vivien Rosenby. Free Press 1997. Pages
27410 276.
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Thisprogram isNOT an assessment program. Rather, it is a thergpeutic trestment program.
Parent involvement is voluntary and confidential. >

Counsdling must contain precise legd information and relate to the entire socid and
psychologica stuation. Joint counsding by lawyers and family counsdors offers a consderably
wider range of areasin which the persons concerns can be consdered.

Especidly where children are affected by the failure of the parentd relationship, the parents must
be required to maintain aminimum standard of communication and cooperation. The am of the
mediation part of the project is to reach ajoint responsble arrangement for the future ways of
life of their children. Parents are able to find away to exercise their repective parentd rolesin
amanner acceptable to themsalves as well asto ther children. In doing so, the children
concerned are to be included in the mediation process integrating them as directly as possible so
as to give them an opportunity to articulate and introduce their interests themsalves. A pair of
mediators congsts of aregistered psychologist and alawyer.

Very young children are usudly not able to express their Stuation with words and they need
more child-oriented models of expresson. Working with a group of children to create room
and protection for the child and to offer opportunities of expresson and problem management
removes the lack of expresson.

Case Management

Saskatchewan:

Prior to proceeding to trid in Saskatchewan, the parties and their lawyers must meet with a
judgein apretrid conference. The processisrdatively informa and in most centres can take
place within eight weeks from when the parties have the necessary information prepared. The
focus of the conference is on settlement. A judge isthere to advise lawyers and parties on legd
issues. A settlement can be quickly converted into ajudgement. A mgority of files commenced
are settled during this pre-trid process.

Manitoba:

Manitoba Justice launched the Case Management Pilot Project in November 1995. The
project objectives were to reduce costs to the litigants, reduce number of contested hearings,
reduce delay and increase litigant lawyer judge satisfaction with the court process>®

> “Group Treatment for High Conflict Families of Divorce Seeking Referrals’. The Family

Centre of Winnipeg.
%8 Case Management Pilot Project Data Evaluation Report. E. Frank Cormier Research and
Consulting. Winnipeg, Manitoba. March 30, 1998 at page 1.
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Aninitia case conference is scheduled when one of the parties requests the conference, a court
date is st for the hearing of a contested motion, an answer isfiled by the respondent or 90 days
have passed since the petition was filed and no answer has been filed. Parties must attend all
case conferences unless excused by the case conference judge.

The case conference judge will be assgned to preside at the first case conference and will
remain available to asss parties and ther lawyersin managing the case until it isfinished.

An evauation of the program has determined clients were more likely to be satisfied with the
amount of their legd fees than clients that were non-case managed. Data also showed that
cases are resolved more quickly and with fewer contested motions under the Case Management
sysem. |Infact, contested hearings were clearly reduced through the program. The program
was a o effective in reducing delay in the processing of cases. The average duration of casesin
the non-case management sample was 56 days longer then in the Case Management sample.
Aswould be expected, the data showed the program increased satisfaction with the court
system. >

Nova Scotia

The firgt step for parties to go through is an extensive pre-court intake process, asssted by
court officers. The court officers attempt to conciliate the case whereit is possible and
appropriate. The gtaff has the authority to make orders that would assst in the disclosure
process. They provide referrds to professond services, such as mediation and counsdling.
This process encourages the identification of issues, proper disclosure by the parties and helps
the parties to reach a satisfactory and fair resolution.®

British Columbia:

In January 1996 the British Columbia Supreme Court introduced early intervention meetings for
Divorce Act and The Family Relations Act matters. These meetings should reduce the number
of interim applications or the time required for such applications, reduce the number of actions
for trid and minimize the length of trids. They should help reduce delay and codsin litigetion.

After the Answer to an gpplication isfiled, an early intervention meeting will be held. No
contested cases will be heard without the early intervention meeting having first taken place,
unlessit is an emergency gpplication.

British Columbia changed their family court rules on December 1, 1998 to include a requirement
to inform parents about the range of options for resolving custody, access or support issues and

% Case Management Pilot Project Data Evaluation Report. E. Frank Cormier Research and

Consulting. Winnipeg, Manitoba. March 30, 1998 at page 2-3.
60 Family Division Update. Supreme Court (Family Division). Issue Number One, December
1998, Nova Scotia.
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their right to choose the best option for themsalves and their children. When matters are urgent,
such as those involving family violence, parents will be asssted to atend court and be referred
to emergency services. When they are not urgent, the parents meet separately with afamily
justice counsdlor to discuss options that may include attending court, referrdsto alawyer, a
child support clerk, a parenting after separation program or mediation with the other parent. The
early intervention meeting lasts about 30 to 45 minutes to identify legitimate issues and iminate
or reduce frivolous and unnecessary issues. The family justice counsglors do not provide lega
advice. When parents file applications for custody access or support they areincluded in the
program.®*

Ontario:
In 1995 the Ontario Court (Generd Division) introduced a program of Dispute Resolution
Officers (DRO's) to vet applications to vary exigting orders.

DRO's are senior members of the family law bar. Their function isto hear family law
gpplications, to conduct case conferences and from time to time, and on consent only, to sort
out contested motions referred by ajudge. The DRO's practice "an active listening” approach
asinmediation. They look for areas of potentid agreement or common concerns to build on.
Identifying the issues and trying to gpproach them in order of difficulty helps. Although
resolution of dl the issues may not be possible, it may be possible to reach an agreement on the
process. Affording the parties the opportunity to meet and discuss settlement is often al that is
necessary to divert the parties from a court process they see as expensive, time-consuming and
intimidating. The DRO's are membersin good standing of the Law Society of Upper Canada
and have practiced primarily in the fidd of family law for aminimum of ten years. They need
neutrality, an understanding of the legal issues, interpersond skills and ability to develop
innovative solutions and knowledge of the process if no agreement isreached. The program
was evaluated in 1997 and dtatistics showed 70% of cases did not proceed beyond the DRO
stage®

Arizona:

In Arizona, differentiated case flow management is available very early in the process. The case
flow manager screens cases, meets with the parties and their lawyers and will set time lines for
the process. He or she can facilitate settlement, set the case for ashort trid, refer the matter to
mediation or make an immediate referrd to ajudge if necessary.

Ontario has had ajudicia case management program since 1994. The key to their system isthe
same case management judge has the file through to completion of the case. Thefirst case
conference is about 15 minutes and the parties go through the issues and set timetable and

tasks. However, it may take an hour if the judge senses that one particular issue is a sumbling

61

Family Justice Registry Project. British Columbia Ministry of the Attorney General.
Manual for Dispute Resolution Officersin the Ontario Court General Division. November
1997. Ontario Court (Genera Division) Toronto Family Law.
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block and resolution of that issue can settle the case. Mediation services kegps two hours a day
open for quick referrd from a case management judge for mediation. |f parties have entrenched
positions and atrid isinevitable then the case conference time sets out stepsfor trid. The
success of the system rdlies on the intuition and experience of judges®®

Mediation

London, Ontario:
Parents have a choice of open or closed mediation. Closed mediation provides confidentidity.
In open mediation the mediator may prepare areport or actually appear in court. %

Parents participating in mediation are advised to retain alawyer. They can, however, waive a
lawyer. Once the mediation document is drafted, parents are strongly urged to consult their
lawyers before they dgn.

When parents have specific issues, such as Christmas vacation, but have difficulty choosing
among severd plans for the children, they may want to pursue arbitration. Parents want a clear
direction from a professond to resolve their dispute. The arbitrator evauates the plansin the
context of the parents needs. Arbitration can be binding on the parents or advisory where the
parents agree that they will carefully consider the recommendation of the arbitrator but not be
bound by it. At the conclusion of the arbitration the arbitrator provides a letter to counsd and, if
necessary, to court, setting out the conclusions and the basis for conclusions.®

Nova Scotia

In Nova Scotia, a conciliation service begins after one parent starts an action in court. The
parents, either separately or together, meet with a court officer to help them focus on their
Stuation and consider options. It is different than mediation, as there is no negotiation of the
issues. Rather, the court officer/conciliator helps the parents sort out the steps for the process.
Conciliation identifies the issues, ensures proper disclosure, reduces conflict, considers options
to resolve issues and can recommend other steps. A conciliation record is prepared and
submitted to ajudge to advise what issues have been identified. If the parties are able to reach
an agreement, the conciliator assgs the parties in drafting an order that outlines the agreement.
The parents then consult alawyer about the agreement, and, if satisfied, the order is forwarded
to ajudgeto sign. The conciliation process in Nova Scotiais mandatory. %

Case Management in the Family Division Pilot Project Discussion paper. Manitoba Justice
February 1998 (for discussion purposes only).
London Custody and Access Project London Family Court Clinic. London Ontario

& Ibid.

6 Overview The Family Division of the Supreme Court. Nova Scotia Justice.
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Develop specid services to ded with family violence and abuse dlegations

The Spousd Abuse, Child Custody and Access Research Team in New Brunswick includes
lawyers, psychologists, sociologists, socia workers, mediators, government and academic
interests. They offer research, data and guidance to the legd community on how best to make
safe, effective custody and access decisions about children in the face of alegations that one or
the other parent abuses or has abused the other.

Enfor cement
Government
Remedies

The Uniform Child Custody Jurisdiction and Enforcement Act has been adopted in the United
Satesin dl fifty sates, the Didrict of Columbiaand the Virgin Idands. Aswell, the federd
government enacted the Parenta Kidnapping Prevention Act to address interstate custody
jurigdictiona problems. The PKPA mandates that State authorities give full faith and credit to
other state's custody determinations.®’

Specid Masters

The concept of Specid Master in child custody cases expands the origina concept to include
both an on-going relationship between the Specid Magter and the parents and adding
mediative, educationa and thergpeutic e ements to the process. Thus, a Specid Master is most
often a psychologist but can be any menta hedlth professiond, mediator or family law lawyer
who specidizesin helping high conflict, post-divorce families resolve disputes through such
processes as mediation, developmenta education and quasi- therapeutic intervention. When
these effortsfall, the Specid Madter, as Judicid Officer, makes adecison in the manner ajudge
would and is subject to an appeals process.

The parents pay the fees for services of a Speciad Master. Most Specid Madters request a
retainer when they begin their work with afamily.  Hiring a Specid Madter is a serious metter.
Once you decided to have a Special Master and have named that person in a court order, you
may be "stuck™ with that person for the whole term that is defined in the order.

& Uniform Child-Custody Jurisdiction and Enforcement Act national Conference of

Commissioners on Uniform State Laws. September 1997.
68 The Special Master in Child Custody Cases. S. Margaret Lee, Ph.D. Published in Association
of Family and Conciliation Courts NEWSLETTER, Volume 14, Number 2. Spring 1995.
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Friend of the Court

Any party may complain to the Michigan "Friend of the Court” that he or she has been denied
access and the agency then invedtigates. 1t makes a determination as to whether an order has
been breached and triesto mediate the issue. If mediation is unsuccessful, the matter is referred
to areferee. Thisreferee, who isamediator, may hold hearings and then recommend an order.
The parties may apped the recommendations to a court.

If the matter is not successfully resolved, then the agency may:

- provide compensatory contact i.e. without going to court the non-custodial parent can
receive additional accesstime. An access arrears account is monitored by the agency;

- bring a contempt action in court; or

- petition the court for achange in the contact order.®

Supervised Access and Exchange

An extengve evduation of the Audtraian program was completed and is available on the
Internet. The following themesarose. The mgority of mothers expressed a sense of relief at
having accessed the service, particularly reporting atypica pattern prior to the service as
extremely sressful and threatening.  Responses were more varied for fathers. There were
many men who, at the outset, expressed anger and resentment at having to use the service,
especidly if it was court ordered.

Parenting Coordinator

A co-parenting coordinator hel ps parents make ongoing decisions about their children over the
long term. It has been in placein afew jurisdictions. specid master (Cdifornia), wise person
(New Mexico), custody commissioner (Hawaii) and co-parenting counselor or mediation /
arbitration (Colorado). Generdly, there are two modelsin practice. Firg, the co-parenting
arbitrator is called upon to arbitrate only when the parents cannot settle a pecific dispute.
Thereis no counseling function. Second, the coordinator acts as the counselor, mediator or
therapist and exercises the right to arbitrate where parentsfail to agree. To indtitute either
model, awritten contract with the parties and their lawyersis signed by both parties.”

Children's Voice
(i) Amicus Curiee:

An Amicus Curiae or "friend of the court” is alawyer gppointed to assist the court in an
impartid expodtion of the facts, the law and interests of non participantsin court

6 Model Friend of the Court. State Court Administrative Office, Friend of the Court Bureau.

o In the Name of the Child. Janet Johnson and Vivien Rosenby. 1997 at pages 293 to 295.
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proceedings. They assigt the court in determining the best interests of the child. Amicus
curiae are a neutra pogition, not an advocate for the child. They have no obligation to
ascertain or present the child'swishes.™

(i) Litigation Guardian:

Litigation guardians must take the necessary measures to ascertain the best interests of
the child and present them to the court. They can submit reports, solicit expert
testimony, examine and cross-examine witnesses. A litigation guardian may disregard a
child'singructionsif, in hisor her opinion, these ingtructions are not in accordance with
the child's best interests.

(iii) Advocate:

The advocate represents the legd rights and interests of his or her client whether it isan
adult or achild. They can suggest a child re-evaluate hisor her postion. However,
they are under an obligation to put forth the child's preferences and wishes regardiess if
they are in the best interests of the child.”

Ontario: Office of the Children's Lawyer in Toronto

Ontario has a Children's Lawyer who is an advocate of the child'swishes. The children's
lawyer advocates for a child client so that the child'sinterests are understood and communicated
to the parents. The children’s lawyer asks the child about his or her wishes and preferences.
The lawyer represents the child’ s wishes rather than the best interests of the child. Counsd is
not an amicus curiae or alitigation guardian.

Counsd will gather information from court documents and by spesking to sgnificant personsin
the child'slife. Counsel meets with the child to obtain his or her preferencesif any. Counsdl
may attend settlement meetings and pre-trids. Counsd will keep the child informed about the
datus of proceedings. Counsel will ensure dl relevant evidence of the child'sviewsisheardina
contested matter. ™

The Office of the Children's Lawyer in Toronto is an independent crown law officer gppointed
to represent children in the administration of justice. For custody and access cases, the facts
must meet the guiddines and criteria to be assigned to child's counsd.

If amodd of legal representation is considered, lawyers need to have appropriate skillsto
represent children. They need to be able to communicate with young people and comprehend
child psychology. They must understand the stages of development, be able to comprehend

n "The Voice of the Child in Divorce, Custody and Access Proceedings’ Ronda Bessner

1999 for the FPT Family Law Committee at page 23.
72

Ibid at page 24.
s Ibid at page 25.
“ "The Role of the Children's Lawyer" Wilson A. McTavish, Q.C. Office of the Children's

Lawyer. Toronto. January 1996 at appendix D.
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information conveyed by the child and possess ability to communicate information in smple
language so they can appropriately interview children. ™

Alaska has a Guardian Ad Litem (litigation guardian) program operating. Guardians ad Litem
are gppointed by the court to represent the best interests of the childrenin court. They perform
investigations of the factsinvolving the children. However, they are present in court to Soeak on
behdf of the children. This does not mean the Guardian must always ask a judge to do what a
child wants done. Rather, the Guardian listens to child and then must decide whether what the
child wantsis best for the child.”

In 1980, the State Court of Florida began implementing a court volunteer program designed to
assg abused and neglected children. The role of the Guardian Ad Litem Programisto
represent the best interests of abused and neglected children in the judicid system. Today, the
gppointment of a Guardian Ad Litem is mandated in dl juvenile dependency and divorce
custody casesinvolving dlegations of child abuse or neglect. A guardian is a specidly trained
volunteer gppointed as an officer of the court and islegdly obligated to do everything possible
to ensure the judgment rendered in the case isin the child's best interest.

The Guardian is an investigator and interviews people involved with the child. The Guardianisa
reporter and compiles the information from the investigation. The Guardian protects the child
from insengitive questioning and harmful effects of being embroiled in the adversarid court
process. The Guardian is a spokesperson to assure that the best interests of the child are
presented. The Guardian serves as a monitor of the agencies and persons who provide services
to the child.”

The Hong Kong Law Reform Commission recommended that the wishes of the child be one
consderation for the best interests of the child. In Saskatchewan, the best interests of the child
testin The Children's Law Act aready includes the child's wishes.

The Hong Kong Commission goes on to suggest that the views of the child can be determined
by ajudge interviewing the child or through asocid welfare officer or psychologist. Thejudge
decides whether a child is mature enough to express hisor her views. They aso recommend
that a separate representative for the child be gppointed to ensure dl information relevant to
determining the best interests is brought to the attention of the court. Criteriafor the

75 The Voice of the Child in Divorce, Custody and Access Proceedings' Ronda Bessner.

1999 for the FPT Family Law Committee at page 32.
7 "Investigators vs. Guardians ad Litem". Pradell and Associates Attorneys at Law.

" Leon County, Florida, USA Guardian Ad Litem Program. Second Judicial Circuit
Tallahassee Florida.
78 Ibid.
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appointment of a separate representative and guidelines as to how a person should act were
also recommended.”

79 Consultation Paper on Guardianship and Custody. The Law Reform Commission of Hong

Kong. December 1998 at page 6.



