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INTRODUCTION

Thisworking bibliography assembles written materids— books, monographs, reports, articles,
and papers — that are of value for policy makers, practitioners, academics, and citizenswho are
concerned with justice issues and projects in Canadas Aborigind communities. The field of
judtice is defined in the broad sense to include laws, justice practices and processes, policing,
and corrections. The objective has been to provide readers, where possible, with a short
description of each work, emphasizing its key themes and the issues dedlt with. For readers
convenience, the review of literature is divided into two parts. Part A, Contextuad and Academic
Bibliography, and Part B, Evauations, Manuas and Programs. Additiona sections provide a
short background or context for locating or placing Aborigind judtice initiatives and, from the
author's perspective, a short compilation of chief "lessons learned” from the previous justice
initigtives.

There has been a proliferation of Aborigind justice initiativesin recent years, and dl Sgns
indicate that there is much more to come. The main push factor has been awide-spread view,
common among both Aborigind people, and officids and key playersin the justice system, that
the conventiond crimind justice system has not worked well for Aborigina peoples. The main
pull factor has been the congruence of Aborigina wishes and governmental policy concerning
the desrability of grester Aborigind salf-government and autonomy. There is widespread
enthusiasm about the prospect of Aborigina justice moving beyond the ate or condition where
the legacy has been over-representation (as regards victims, offenders, and inmates), minima
Aborigind participation in the determination of justice, and generad Aborigind estrangement. A
future sate is envisaged where Aborigind justice furthers other Aborigina collective objectives,
incorporates appropriate traditions and experiences, manifests Aborigina control, and deals
effectively with the harm that crime and socid disorder have wrought for al parties (i.e. the
victim, the offender, and the community). If thistrangtion is to be successful, resources,
Aborigind and non-Aborigina co-operation, and well-developed, implemented, and eva uated
justice projects will be required. Thusfar, there has been little quality assessment of the projects
that have been implemented; accordingly, there is much uncertainty about the extent of projects
implementation, the nature and efficacy of the programs and trestments called for, and the
impacts on the various parties. It is hoped that this working bibliography can assst in improving
that Stuation.






THE CONTEXT FOR ABORIGINAL JUSTICE INITIATIVES:

A PERSPECTIVE FROM THE LITERATURE







Aborigind wishes and governmenta policy are in gpparent unison concerning the desrability of
greater Aborigina sdf-government. Asthe latter development evolves, entailed changes
regarding the direction of policies and programs, resource dlocation, and adminidrative
structures and procedures, require that mechanisms be put in place so that Aborigind leaders
and others can assess whether change is proceeding in an efficient, effective, and equitable
manner. This may be particularly required in a'smal community' Stuation, given the rediities of
amall scattered populations with limited resources and increasing internd differentiation, the
dangers of cliques exercisng excessive control, and of dependence upon informal processes
adone. In addition to issues of sdf-control and autonomy, there is dso the question of the extent
to which Aborigind sysemswill be different in principle, reflecting different vaues, priorities,
and world views. It isnot surprisng then that in dl ingtitutiona sectors atention isincreasingly
being paid to misson statements, objectives, performance indicators, outcomes, monitoring, and
evaluation feedback.

The judtice system has consderable importance in discussons of Aborigind sdlf-government
and outside sdf-government negotiations as well. There is awidespread view, among both
governmentd officids (especidly in the justice system) and Aborigina leaders, thet the field of
justiceis a centre-piece, if not the leading edge, in the development of greater Aborigind sdif-
government and autonomy. A common position gppears to be that sgnificant changes can and
should be readily made with regard to how judtice is organized and ddivered in Aborigind
communities. Moreover, there ssems to be considerable agreement that the conventiond justice
system has failed Aborigina people, and that dternative and innovative practices, rooted in
Aborigina traditions and experience, should be encouraged. Accordingly, there iswidespread
enthusiasm about the progpect of Aborigina justice moving beyond the present state with its
legacy of over-representation (as regards offenders and victims), minima Aborigind
participation in the determination of judtice, and generd estrangement. A futureis envisaged
where Aborigind justice furthers other Aborigind collective objectives, incorporates traditions
and experiences, manifests Aborigina control, and ded's effectively with the harm that crime and
socid disorder have wrought for al parties (i.e. victim, offender, community).

From the point of view of styles of governmentd gpproach to "aborigina people and the
crimind justice system”, there have been three mgjor policy era (McNamara, 1995), namely:

a) pre-1975: Little attention was paid in any officid or programmeatic way to the
digtinctive problems, needs, and participation of Aborigina people in the crimind justice
system

b) 1975 to 1990: Following the 1975 Nationa Conference on Native People sponsored
by the Salicitor General Canada and Justice Canada, an agenda was st forth calling for
the provision of better accessto dl facets of the justice system, more equitable
treastment, greater Aborigind control over service ddivery, recruitment of Aborigind
personnel, cross-culturd sengtivity training for non-natives, and more emphasison
aternatives to incarceration and crime prevention. Between 1975 and 1990 more than
twenty government reports reiterated these types of recommendations.



C) 1991 to the present: In 1991 two major reports set the stage for the development of a
new agenda, one emphasizing the establishment of Aborigind justice sysems where
Aborigind peoples would presumably exercise control over the adminigtration of thelr
governing justice systems and aso over how justice would be defined in those systems.
These two reports were the Law Reform Commission's 1991 report, Aboriginad
Peoples and Crimind Judtice, and the 1991 report of the Aborigina Justice Inquiry of
Manitoba. During this period the federd government re-organized its administrative
dructures and delivery systems for Aborigind justice. Responsibilities for First Nations
policing were transferred from Indian Affairsto Solicitor Genera Canada. In the
Solicitor Generd Canadathe Aborigina Corrections Policy Unit wasformed, and in
Jugtice Canadathe Aborigind Justice Directorate came into being. Both were launched
as part of the Aborigina Judtice Initiative. The mandates of these groups were to
advance Aborigind justice interests, improve the response of the conventiond justice
system and facilitate greater Aborigina direction of, and innovation in, judicein
Aborigind communities. The 1996 find report of the Royd Commisson on Aborigind
Peoples emphasized the need to develop further the new agenda of autonomy and lega
plurdism.

A mgor thrust of the Solicitor Genera Canadas Aborigind policing policy has been the
development of tripartite agreements (federd and provincid governments and Aborigina
communities). Since 1991 the number of such agreements has increased more than fifty-fold and
they now cover about two-thirds of the targeted population. A recent sudy (Murphy and
Clairmont, 1996) has indicated that the large mgority of front-line officersin Aborigind
communities across Canada are themsdaves Aborigind, and that the fastest growing type of
police organization is the self-administered, First Nations police service. The latter is popularly
cdled 'sand adone policing’. None of these police services is fully autonomous and dl have
established protocols with the R.C.M.P. and/or provincia police organizations, nevertheessthe
trend towards increased autonomy is unmistakable.

Under the sponsorship of the Salicitor General Canada, important devel opments have aso been
occurring in the area of Aborigind corrections. New Aborigind-based penitentiaries have been
congructed for female and male inmates in western Canada, supplementing extant policies and
programs of penitentiary liaison, and Aborigind counsdling and spiritudity. The Department of
the Solicitor Genera of Canada aso participated in the 1992 Aborigind Judtice Initiative and
the 1996 Aborigind Justice Strategy. The Department established an Aborigind Corrections
Policy Unit in 1992 to support, through research and development, communities to increase
their knowledge of correctiond issues and to assume greater responsibility for corrections.
More recently, the Unit has been mandated to explore offender trestment in selected Aborigina
communities returning to arestorative, heding approach in deding with crimind activity. The
Unit has an extensve communications program and is involved in negotiating the corrections
provisons of the federa sdlf-government policy.

The Correctiond Service of Canada has aso expanded its activities for Aborigina offenders.
The Service has introduced new Aborigina-specific programs, such as Aborigind substance
abuse programs, to augment their existing core Aborigind programs that included culturd,
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elders and spiritud programming and inmate liaison worker programs. Two new penitentiaries
have been condructed for female and male inmates in western Canada. Both indtitutions were
developed in partnership with Aborigina people and reflect a hedling gpproach to indtitutiona
corrections. The National Parole Board has introduced elder-assisted parole hearingsin the
Pecific and Prairie regions.

Since the early 1970s Justice Canada has had two regularly funded programs relating
specificaly to Aborigina people, namey aNative Lega Studies Program, particularly for Metis
and non-gtatus Indians, and the Native Court Worker Program. The latter is afederal-
provincid, cost-shared program which has been dightly modified over the years (e.g. to include
goplicability to young offenders) and which has been the subject of considerable policy
deliberation over the past decade. The discussions have largely centred around expanding the
authorized areas for funding (i.e. expanding the role of the court worker to include other justice
activities such as public legd education, and generd justice work in the community).

In 1992 the Federd Government established the Aborigind Jugtice Initiative in the departments
of Justice and Salicitor Generd. For its part, Justice Canada formed the Aborigina Justice
Directorate whose role was to examine community-based strategies through the funding of
Aborigind judtice initiatives on a pilot project basis. Renewed in 1996 as the Aborigind Justice
Strategy, Justice Canada expanded its role to support the creation of long-term, viable justice
programs and inditutions that are cost-shared with provinces and territories. Particular emphasis
is placed on those communities that are engaged in negotiating, or are working towards, sectora
agreements for justice under the inherent right of salf-government.

A new dement of Jugtice' s Strategy isthe Aborigind Jugtice Learning Network, an initigtive
designed to mobilize key playersin the justice system (i.e. judges, police, crown atorneys and
correctiona workers) and Aborigind people to work towards common objectives. A mgor
emphasis of the Network is to support Aborigina communities to explore culturaly appropriate
justice processes, such as circle sentencing and hedling circles, and incorporate new Aborigina-
basad approaches that appear to work in other countries (i.e. family group conferencing).

There are some peciad circumstances that are especialy relevant to the development of
Aborigind palicing, corrections, and justice initiatives, and especidly to restorative justice
initiatives. As Turpel (1993) has observed, Aborigind communities have seen their societies and
cultures destroyed in large measure by European colonization, but there remains, certainly
among some Aborigind peoplesin the highly diversfied Canadian Aborigind community, both a
difference in world view vis-a-vis the larger Canadian society, and a desire to implement a
different kind of justice system. It is adso important to gppreciate the pattern of crime and socid
disorder that characterize many Aborigind communities, namely a pattern emphasizing personal
assault and public disorder (LaPrairie. 1994; 1996). These latter offences appear to reflect, at
times, acommunity breakdown, and certainly suggest the need for judtice initiatives that
reconcile people and facilitate community development. At the same time Aborigind community
justice has to contend with the common pattern of asmal group of recidivists (usudly young
adult males), and the less common pattern of extensve femae crime, both of which present
chdlenging rehabilitative problems.



The literature indicates thet the smdl sze of many Aborigind communities raises issues of
adequate resources to sugtain judtice initiatives (e.g. avoiding burn-out among staff and
volunteers), and of biasin enforcing socid disorder. At the same time these small communities,
as Depew (1996) has observed, have an ability to "reproduce themsalves as a community of
relatives and friends', to reproduce communitarianism which can be an effective underpinning
for restorative judtice programming. With increasing education, and the development of regiond
networks (linking smal communitiesin atriba or multi-triba system), the strengths of small
communities may be harnessed to effectively serve justice objectives. The lack of resources for
many communities o can creste what LaPrairie (1994) has termed "funding dependency”,
where avallable funding rather than community needs and preferences shape Aborigind justice
initiatives. Clearly there isachalenge for Aborigina peoples to forcefully advocate their own
solutions, and a chdlenge for governments to respect Aborigina differences.

There are severd recurring themesin the literature concerning Aborigind jugtice initiatives. As
noted above, many Aborigina and non-Aborigina leaders consder Aborigind justice asthe
leading edge in the movement towards Aborigind sdf-government. These initiatives may have
congderable symbolic Sgnificance for successful Aborigind stewardship of Aborigind life, as
well asfor ther inherent rehabilitative and heding potentid. The literature shows that there are
no profound legd or condtitutional obstacles to the crestion of quite different Aborigind justice
programs and practices (e.g. Hunt, 1991; Macklem, 1992; Royd Commission on Aboriginal
Peoples, 1996). Many commentators have emphasized that for a variety of reasons, some
intring ¢ such as the strategies for hedling, and some extringc such as the band organization
imposed by the Indian Act, Aborigind justice initiatives have to be community-based. In light of
the socid disorder circumstances noted above, judtice initiatives are seen as both requiring, and
impacting upon, community development (LaPrairie, 1996; Stuart, 1997). Commentators such
as McDonnell, 1995; Fitzpatrick, 1992; and Monture, 1995), referring to the sgnificant interna
differentiation that exists and the competing aternative justice Strategies, have stressed the need
for widespread "community conversations', involving al sectors of the community. Another
important theme has been thet Aborigind communities may well be at the forefront of the
increasingly popular restorative justice movement, because the failure of the conventiona justice
system has been so evident in relation to Aborigina peoples, because Aborigina emphases on
heding and holistic gpproaches are so compatible with restorative justice principles, and
because both Aborigind and restorative perspectives emphasize rebuilding communities. At the
same time, as Jackson (1992) and others have observed, Aboriginal justice thinking appears
often to differ from restorative jugtice in the larger society in thet in the Aborigina instances there
is more emphads on collective respongbility, grester community involvement and more explicit

Soiritudlity.

Overdl then, it can be argued from the literature that the main push factor for the proliferation of
Aborigind judtice initiatives has been the consensus, among Aborigina peoples and justice
officids, that the conventiona justice system has not worked well for Aborigind people. The
main pull factor has been the congruence of Aborigind aspirations and governmenta policy with
respect to greater autonomy and self-government for Aborigina peoples. Thereis scant, quaity
materid avallable on the extent to which Aborigind judtice initiatives are any more effective,
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efficient, and equitable than the justice provided by the maindream sysem. Thereislittle
information on the actua implementation of programs, on the treetments caled for, or on the
intermediate or long-tern impact for victims, offenders, and communities. Insofar as Aborigind
judtice initiatives reflect well the ideas and methods of retorative judtice, there would be reason
for scepticism. The diversgon, mediation, and other restorative justice programs, extensvely
implemented in North Americain the 1960s and 1970s proved to be relaively ineffective and
inefficient (Fedley, 1983; Nuffidd, 1997). Still, the retorative justice movement has been
resurrected throughout North America (Braithwaite, 1996), testimony baoth to the flaws of the
conventiond justice system, and to the potentid of restorative justice. And Aborigind
communities with ther traditions, socio-demographics, and potentia for communitarianism might
well lead the way. If that isto happen then well-devel oped and well-implemented programs and
quality evauations will be required.

That Aborigina people are taking steps toward greater involvement and control over justice and
corrections in their societies is an important part of their rebuilding as nations. The nations that
inhabited this continent before contact had their own systems of justice though they were
seldom, if ever, separated from the daily workings of their everyday lives. As we agpproach the
millennium it isfair to say that it would be virtualy impossible to totaly recregte such sysems,
but that does not mean that First Nations must buy into the justice system of Canadian society
with its adversaria gpproach and long periods of unproductive detention. Aborigina people are
searching for, and some have found, ajustice that suite them in today’ s world. Understanding
these gpproaches will not only help them to refine and improve but it will dlow Canadian society
to learn more about justice systems which may very well suit better than the one which currently
servesitscitizens.






PART A

CONTEXTUAL AND ACADEMIC BIBLIOGRAPHY







Aboriginal Corrections Policy Unit (eds.). The Four Circles of Hollow Water. Ottawa:
Supply and Services, 1997

Thisis an exceptiond document which places in perspective, from avariety of slandpoints, the
well-known Hollow Water Heding Circle (see Lgeunesse below). The four circles are the
Ojibwa Circle, the Hollow Water Circle, the Victim Circle and the Offender Circle. The Ojibwa
Circleisdiscussed in rdation to a variety of themes, including sexud norms and deding with
deviance, in pre- and post- colonization Ojibwa culture and society. The Offender Circle
succinctly summarizes the latest professona knowledge about treating sexud abuse offenders,
from anon-Aborigina perspective. At the same time the authors show how the cognitive-
behavioura trestment orientations which have yielded some success are generadly quite
consgtent with the theory and practice underlying the Hollow Water approach. Some
differences are noted, especiadly the greater emphasisin the latter on holigtic trestment involving
victims, offenders, and the community & large, an emphass explained in terms of Ojibwa culture
and the imperaives of living in smal, somewhat isolated communities. The Victim circle explains
the pain and processes of victimization, often in the words of the victims, and aso convincingly
argues for adifferent type of heding strategy as being required in communities such as Hollow
Water, specificdly the drategy evidenced in the community holigtic circle heding. The Hollow
Water Circleis discussed in terms of persond histories and descriptions provided by two mgor
participants in that program. They present interesting details on the development of the program
since 1983, describe the processes, and comment on the chalenges facing this successful
indigenous initiative which has revitaized the community, empowered it, and enabled it to dedl
with amgor socid problem.

Auger, Donald et al. Crimeand Contral in Three Nishnawbe-Aski Communities.
Thunder Bay Ontario: Nishnawbe-Aski L egal Services Corporation, 1991

This report examines crime and its control in three Nishnawbe-Aski reserves in North-Western
Ontario. The methods used included interviews with community members and gethering data
from police and court files. The authors compare, by community, perceptions of the frequency
and seriousness of different crimina problems, their actud occurrence, the levd of chargeslaid,
and the extent to which internd, informa community controls are perceived to exist and are
effective supplements or dternaivesto the crimina justice system. They conclude that each
community is quite different in how it percaives and relaes to the crimind justice system but
that, overdl, resdents want both to strengthen community involvement and community controls
and, as well, to have the mainstream crimind justice (abeit an improved verson) ded with
certain crimind problems.

Barnett, Cunliffe. “ Circle Sentencing / Alter native Sentencing”, a paper presented at
Canadian Criminal Bar meeting, Queen Charlotte City, February 19, 1995

Bonta, James. Offender Rehabilitation. Ottawa: Solicitor General Canada, 1997

This brief report emphasizes that offender rehabilitation can be effectively achieved where the
gppropriate trestment principles are implemented. The author contends that what is needed isa
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cognitive-behavioura gpproach that takes into account the risk of re-offending and targets
needs which are both individual and societa (e.g. group cohesion, sdf-esteem, community
improvement). Client-specific planning, whereby aplan is developed for an offending individua
and presented to the court as an aternative to incarceration, can be an effective srategy. While
not focused on Aboriginad society the report can easly be related to, and is consstent with,
current developments such as trestment programs by Hollow Water First Nation and the Native
Clan Organization in Winnipeg.

Braithwaite, John and S. Mugford. " Conditions of Successful Reintegration
Ceremonies’, British Journal of Criminology, 34 (2), 1994

This paper advances the idea that reintegrative shaming is no small chdlenge, but that it is
possible to effect, and thereby accomplish reduced recidivism, offender reintegration and victim
satigfaction. After discussing the family or community conferencing initiativesin Audrdiaand
New Zedand, the authors outline fourteen conditions for successful reintegration ceremoniesin
practice, developing these ideas vis-a-vis the earlier theoretical work of Garfinkle on conditions
of successful degradation ceremonies. Severd key points here include the sgnificance of getting
the victim to participate, the importance of the presence of supporters for both victim and
offender, the pivotal importance of the facilitator role in drawing out dl parties and maintaining
support for al persons, designing a plan of action. and monitoring reintegration agreements.
They emphasize story-based training methods that focus on afew core principles namey
empower the victim, respect and support the offender while condemning his act, engage the
offender's supporters, and focus on the problem and the community not the offender and his

pathologies.

Braithwaite, John. “ Restorative Justice And A Better Future’. Halifax: Dorothy J.
Killam Memorial Lecture, Dalhousie University, 1996

In thistak Brathwaite contends that the crimind justice system has been alarge failure, with
class bias, ineffectiveness and an over-rdiance on imprisonment. Of course his chief argument
for thisfalureisits bassin sigmatization rather than reintegrative shaming as aguiding principle.
He advances the modd of restorative justice and discussesit in relation to victims, offenders, the
community, and control by citizens rather than professonas. He acknowledges that restorative
judtice is micro-levd (i.e. inter-persona relationships) but contends that at least it should take
into account underlying injustices that represent the macro or societd leve. Inhisview thereisa
universality of restorative traditions and these traditions now congtitute a more vauable resource
than the equdly universa retributive traditions. Since cultures shape their restorative values ad
traditions differently there will be diverse socia movements. Braithwaite outlines a path for
culturdly diversfied justice based on restorative principles and practicesin schools, churches,
and indigenous peoples communities, and the transformation of state crimina justice in urban

ne ghbourhoods through devel opments such as family conferencing. He cautions againgt a
romantic notion of smply going from state jutice to locd justice which might result in even
greater abuse of power. He is optimistic about blending the benefits of 'the datist revolution’ (i.e.
the development of the modern state and its justice systems) and the discovery of ‘community-
based justice.
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Canada, Royal Commission on Aboriginal Peoples, National Roundtable on Aboriginal
Justice I ssues. Ottawa: Supply and Services Canada, 1993

This roundtable discussion brought together leading Aborigind political representatives and
scholars, governmenta |eaders, academics and others to frame the justice issues for the Roya
Commisson There was extensve consensus on seven points, namely that the Canadian Justice
System o far hasfailed Aborigina people; that the system has been too removed from
Aborigind people and Aborigind communities; that there is an emerging Aborigind sysem

being formulated that is generating different and potentidly effective principles for action; that the
time for action is now; that there is no fundamenta congtitutiond impediment to change; that
loca communities should be the bases for change; and that a merging of Aborigind and
maingtream judtice system thrudtsis very possible.

Canada, Royal Commission on Aboriginal Peoples, Bridging The Cultural Divide: A
Report on Aboriginal People and Criminal Justice in Canada. Ottawa: Public Works
and Government Services Canada, 1996

Thisisthe report of the Royd Commission that focuses on Aborigind justice issues. Itis
consstent with the roundtable consensus and sets out a new national agenda for Aborigina
justice, one where improvements are sought in the conventiond justice system but also where
the prospects for legd plurdism are explored (i.e. where Aborigind systems of judtice are given
rein to develop). It isan important contextuad document for Aborigind justice initiatives of the
future.

Cawsey, R.A. Justiceon Trial: Task Force on the Criminal Justice System and Its
Impact on the Indian and M etis People of Alberta. Edmonton: Province of Alberta,
1991

The Cawsey task force issued three volumes, the main volume noted here, a summary volume,
and a third one which contains working papers and bibliography. The task force recelved many
submissions, made Site vigits, and collected relevant data. 1ts sections on policing, courts,
corrections, and so forth are well devel oped with solid supporting evidence. This report shows
that the Canadian-wide over-representation of Aborigind peoples in the justice system, as
offenders and incarcerates, appliesin Alberta. The task force concludes that systemic
discrimination exists within the crimingd justice system, even when uniform policies are being
goplied. It advances some 340 recommendations, athird of which pertain to policing. One of
the principa recommendations is the re-establishment of community control (as opposed to
professond, bureaucratic contral) in the crimind justice system. While sympathetic to the
possibilities of an Aborigind dternative to the conventiond justice system, it focuses upon
improving the present system and strengthening loca community controls, explicitly leaving the
issue of how autonomous Aborigina justice might be to negatiations between Aborigina leaders
and the governments. Recommendations are advanced dedling for example with diverson,
sentencing panels, Aborigind justices of the peace, and the location of provincia crimina courts.
| nteresting presentations were provided the task force by various Aborigind groups (e.g. the
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Blood Tribe andyzed over-representation from the perspective of colonization and dso
discussed its traditional concepts of justice).

Clairmont, Don. Native Justice | ssuesin Nova Scotia, 3 volumes. Halifax: Queen's
Printer, 1992

These volumes report on extensive research carried out in 1991 and 1992 for the Tripartite
Forum on Native Justice in Nova Scotia. The objective was a benchmark needs assessment of
justice for the Mi'kmaq people. The volumes are based on surveys of the on and off reserve
adult population, focus group discussions, in-depth interviews with offenders, Aborigina
politica and organizationd leaders, and with Justice officids (police, prosecutors, judges, legd
aid and correctiona personnel), and analyses of crime and other justice data. The socio-
demographics of the Mi'kmaq are detailed and there are andyses of community problems and
crime trends. The main sections dedl with policing and court-related concerns, detailing
preferences, problems and conflicts. Recommendations are advanced with respect to possible
initiativesin these two particular justice aress.

Clairmont, Don. " Alter native Justice I ssues For Aboriginal Justice" in Journal of
L egal Pluralism and Unofficial L aw, #36, 1996

This paper discusses the circumstances behind the development of, and the centrd issuesin,
recent Aborigind justice dternatives. It then examines one particular kind of justice aternative,
namely adult Aborigind diverson projects, in four areas of Canada: metropolitan Toronto,
Sandy Lake and Attawapiskat in Northern Ontario, and Indian Brook in Nova Scotia. The
projects are compared in terms of social context, objectives, protocols, operations, and impact
for divertees, victims, and the community. Analytica consderations of equity, effectiveness, and
efficiency are consdered for each project as well asissues of the extent to which the projects
have manifested Aborigina cultura themes, advanced the sdf-government agenda, and effected
new practices or lessons for restorative justice. The results to date were seen as positive but
quite modest in these regards.

Crawford, Adam. " The Spirit of Community: Rights, Responsbilities and the
Communitarian Agenda", Journal of Law and Society 23(2), 1996

This paper isan ingghtful review of Etzioni's celebrated book, The Spirit of Community (see
below). Its chief point is succinctly stated by the author: "rebuilding communitiesis not now, nor
ever has been, dways synonymous with the creation of socid order, mora superiority, and
cohesion. An assartion of community identity &t aloca level can be beautifully conciliatory and
socidly congructive but it can dso be parochid, intolerant, and punitive'. Crawford points out
some of the dangers of community and communitarianism such as having to contend with
differentid power rdations, coercion within communities, and other congraints, mora and
otherwise.

Daly K. “Diversionary Conferencesin Australia’, paper presented at the American
Society of Criminology Annual Meeting, November 20-23, 1996
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Ddly refersto the large literature on informd justice and the lively theoretica debates that have
emerged. She traces the origins of the family group conferencing moddsin New Zedand and
Audrdia Themgor critiques are identified including the critique of family conferencing
advanced as an indigenous invention, being akind of misappropriation of Aborigina culture or
neo-colonia control of same. She discusses these critiques in the light of her observations of a
number of conferencing cases. Reporting on conferencing cases she observed that the mgority
of conference participants were offenders and their supporters, afact which might explain why
victims were the least satidfied! She thought that community building can emerge from
conferencing, and that conferencing did more good than harm. In an gppended table she lays
out how the three different modds of conferencing in that region differ by initid theory or am,
pipeline, police role in conferencing, politica authority, and offences handled.

Depew, Robert. " Popular Justice and Aboriginal Communities', Journal of L egal
Pluralism and Unofficial L aw, 36, 1996

Depew places Aborigind popular judtice initiatives in the larger context of community
development and crime prevention, both theoreticaly and globdly. In discussing popular justice
as agenerd phenomenon, he emphasizes its assumption of communitarianism (i.e. a strong
consensus, cultural homogeneity), its srategic direction of reaching a non-coercive, consensua
resolution to disoutes and conflicts, and the variety of informa and flexible techniques employed.
He raises anumber of critical issues concerning popular justice. He highlights, for example, "the
rush to embrace 'nostagic’ modd s which nowadays are usudly initiated by the state and could
be aform of "net-widening", enhancing governmenta contral, but doing little to effect desirable
change with respect to how socid relations are structured. He adso argues that often popular
justice programs take on the characteristics of professionalism, hierarchy, and bureaucracy, and
exclude public participation. They become rather amilar to the structures to which they are
presumed to be aternatives, thereby becoming more or less appendages, and often second-rate
ones a that, to modern justice systems where the emphasisis on legd rights. It is not surprising
then that popular justice programs in advanced societies frequently are not selected by digible
accused persons, that the congtituency served is often the disadvantaged who cannot command
other legd resources, and that there is little actua community development or empowerment.

Y et, Depew acknowledges the promise of community-based justice systems that work and
provide not only an dterndtive to the current system but also the possibility of amore
comprehensive and effective gpproach to problems of crime and disorder.

Turning to popular justice in the Aborigind context, Depew contrasts perspectives which
emphasize Aborigind culturd uniqueness (eg. Ross, Turpel) and those which emphasize
dructurd factors (eg. LaPrairie), adiginction that could have significant socid policy
implications. While favouring the structural perspective, he acknowledges that certain cultural
factors may especidly agoply in Aborigind communities which he argues are set gpart often by
“their ability to reproduce themsalves as a‘ community of relatives and friends' rather than
‘communities of strangers™”. Depew  gppreciates the need for better accessto a qudlity of
judtice that is more in tune with Aborigind redlities and where Aborigind peoples can clam
some ownership and exercise more control. Still, he suggests that underlying proffered
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Aborigind judtice interventions (e.g. sentencing cirdes, heding circles, Aborigind traditions) has
been aniliness, hedling and hedlth metaphor which isinsufficient to the complexities of current
Aborigind society. Depew highlights the Stuation of women in Aborigina society in order to
illugtrate dysfunctiona aspects of the "Aborigina culture as heder” paradigm. He dso citesthe
preliminary results of some pilot projectsin Aborigina justice which suggest victims are less
sidfied, that "traditiona culture’ may be manipulated to defend offender behaviour, that power
imbalances are neglected, and that there has been little community-building. There has been
precious little in-depth evaluation and scant attention to what the disproportionate levels of
person offences, and high femae victimization, imply for communities culture and structure.

Depew contends that justice problemsin Aborigind communities are more complex than the
current "hedling paradigm” suggests. He refers to power and opportunity structures there that
rarely imply shared interests, values, or equdity of access. In hisview thereisaneed to
reconfigure these structures, and this imperative has somehow to become part of the popular
justice movement in Aborigind society. It isagood argument though it does not address the
larger political questions or drategies of the saf-government movement, nor the priorities for
redizing long-term common interests that may be intricately involved with current emphases on
holistic myths and cultura uniqueness.

Donlevy, Bonnie. Sentencing Circles and the Search for Aboriginal Justice. Indian &
Aboriginal Law, Universty of Saskatchewan, 1994

Dumont, James. " Justice and Aboriginal Peoples’ in Aboriginal Peoples and the
Justice System, edited by the Royal Commission on Aboriginal Peoples. Ottawa:
Ministry of Supply and Services, 1991

Dumont contrasts Aborigina vaues and behaviours with the non- Aborigina, abstracting culture
from socid organization and socid ecology. It islargely uncritical and non-empiricd inits
treatment of Aborigina culture and does not consder the greet variation that existed among
diverse groups in relaion to size, ecology, and so forth. Dumont discusses Aborigina culture as
respect for harmony, emphasis on reconciliation, respect for the teaching of eders, and the use
of ridicule and ogtracism to control behaviour.

Etzioni, A., The Spirit of Community: Rights, Responsibilities and the Communitarian
Agenda. New York: Crown Publishers, 1993

This book has been herdded around the world as advancing the socid movement for
communitarian ideds, with the attendant implications of community-based justice and
community problem-solving. Etzioni attempts to shift the mord agenda away from individudism
and formd legd rights back to the community, away from "market-driven consumerism
towards moraly-driven, inter-persond relations'. He presents a positive vison of communitarian
palitics more than an attack againg liberalism and the dl- powerful interventionist state. Arguing
for the current need for baance, he emphasi zes respongbilities more than rights, the rebuilding
of mord communities, and a decentrdized plurdism of communities (“pluralism within unity™).
Acknowledging that communities may not have resources and may be characterized by power
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imbaances and locd dlitism of one sort or another, Etzioni callsfor a'suasive rather than
‘coerciveé community power, and for evaluation to monitor the extent to which the vison of the
community is"fully respongveto dl the authentic needs of dl members of the community”.
Certainly there are red concerns raised by this book, such as the danger of off-loading

respons bilities onto resource-limited communities, but the ideas are clearly articulated and quite
timely. The arguments devel oped seem quite congruent with trends within Aborigind society for
more autonomy, more community- based solutions, and new strategies of heding and baance.

Feeley, Malcolm. Court Reform on Trial: Why Smple Solutions Fail. New York: Basic
Books, 1983

Thisisan excelent andysis of why adult diverson programs accomplished very littlein practice
in the United States during their heyday in the 1970s. Essentidly he contends, and the data bear
this out, that too few cases were handled, largely because eligible arrestees did not select this
option for very good reasons. Divertees rates of re-offending did not differ sgnificantly from
those of other comparable offenders. In his view the courts, unlike their imagein diverson
theory, have dready adopted flexible and informa aternatives on their own, with the result that
"diversonisno big ded" and offers the defendant little while it may provide more hasde and
fewer procedurd safeguards.

Fitzpatrick, P. " The Impossibility of Popular Justice". Journal of Social and L egal
Studies, 2, Vol. 1, 1992

Thisarticleisacritique of popular or informa justice asit is, and has been, implemented in
modern society. Essentidly the author argues that there is much compatibility between informad
justice and formal justice and that the former, in practice, draws upon, is constrained by, and
legitimates formd judtice. In making his points the author refers to the most famous community
mediation program in the United States namely San Francisco's Community Boards. He notes
that it has features quite compatible with forma mainstream justice such as decontextudizing
cases (avoiding larger issues unearthed by atwo- party dispute) and the quas- professiona
datus of the mediators. Fitzpatrick contends that the popularity of dternative justice rests on its
expressing vaues that deservedly dicit broad dlegiance, such as equality not only between
those in dispute but dso between them and the people charged with resolving the conflict. Yet
these values are not redized in informd justice programs and there isllittle specific information in
thisarticle on how to do so0. The author raises complex issues and his arguments are complex
and theoretica. While not ostensibly positive about the chances for ‘true informal justice (see his
title) and offering no clear recipes, he does call attention to factors such as equdity among dl
participants, participation, and community support as generating a more authentic informal or
dternative jugtice.

Francis, Bernie. “Mi'kmaw Justice Concepts’, paper given at Aboriginal Awareness
Week, Dalhousie Law School, February 6, 1997
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Here Francis highlights concepts that can be found in Mi'kmaq language which rdate to justice
concerns and processes. |n particular he isolates four chief concepts and discusses how they
represent gpology, reparation, reconciliation, and wisdom.

Galaway, Burt, and Joe Hudson (eds.). Restor ative Justice: I nter national
Per spectives. Monsey, NY: Criminal Justice Press, 1996

This book describes well the recent internationa experience with restorative justice through this
collection of mostly origind papers written by scholars from around the globe. The thirty

artides five of which focus on Aborigind initiatives, dea with awide range of restorative justice
issues and depict the condderable diversity of restorative justice thinking and projects.

In abrief introduction the editors identify some common themes. They indicate that at the core
of restorative justice, as reflected in this book, is victim-offender reconciliation. Three eements
are seen as fundamentd, namey that crime is primarily conflict between individuds, that the
gods of justice processes should be reconciliation and reparation, and thet justice processes
should facilitate the active participation of victims, offenders, and other community members.
The centre-piece of the restorative justice experience is considered to be "the offender
expressing shame and remorse for his or her actions, and the victim taking at least afirst sep
toward forgiving the offender for the incident”. The editors list numerous desired outcomes for
victims (eg. asense of closure), the offender (e.g. reintegration), and community (e.g.
humanizing the judtice system). Y e, while advocates, the editors are redlistic, noting that "little
research is reported in these chapters’, and "little rigorous evidence is available to support the
extent to which these [purported outcomes] are actualy achieved".

Giddens, Anthony. The Conseguences of M oder nity. Stanford, CA: Stanford
University Press, 1990

Thisisaclassc treatise on modernity by one of world's leading sociologigts. It discusses how
modernity arose, and became a globa phenomenon. Particularly significant are the analyses of
the kind of processesthat it has unleashed, and the risks and promises that modernity holds out
for human life. Of pecid relevance here are three idess. First, Giddens argues that modernity
has been shaped by Western culture with its particular values and structures. Accordingly,
traditional societies and cultures, such as Aborigind systems, experiencing modernity are subject
to powerful but subtle pressures to reproduce these vaues and Structures, whether in the field of
justice or some other field. Secondly, Giddens discusses processes of modernity such as
"digtanciation” (i.e. socid reations are no longer tied to particular locaes), and "disembedding”
(i.e 'lifting out' understanding of socid relations from loca contexts) which provide the
legitimizing bagis for the increasing reiance on professond and technica experts. Clearly, to the
extent that the local context is deemed to be an essentia feature of socid relations, and/or there
isinsufficient trust in professonds, community-based programsin justice (e.g. treatment
programs) will be more strongly emphasized. Thirdly, Giddens notes that modernity brings an
increased risk of the growth of totditarian power a the sametime asit holds out the promise of
multilayered democratic participation.
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Giokas, John. " Accommodating Concer ns of Aboriginal Peoples Within the Existing
Justice System”, in Aboriginal Peoples and the Justice System. Ottawa: Royal
Commission on Aboriginal Peoples, 1993

Giokas makes two principa pointsin this article. He emphasizes the need for projects deding
with the development of interna community structures for Aborigind crimind judtice and he
argues that the best way to avoid Aborigina adienation isto avoid the court dtogether, diverting
people to more appropriate forums where there can be afocus on community methods of
restoration and healing.

Green, Gordon. " Community Sentencing and Mediation in Aboriginal Communities’,
M anitoba L aw Jour nal, 1998

This paper is based on interviews and fidd observation in Sx Aborigind communitiesin
Saskatchewan and Manitoba. No victims and few offenders were interviewed. Starting from the
over-representation, inequity, and aienation perspective, the author discusses the new initiatives
in 9x communities serviced by acircuit court and policed by the RCMP. He discusses circle
sentencing (extensively utilized in Y ukon and to alesser extent in Manitoba, Quebec, and
Saskatchewan), its physical arrangements, emphasis on informality and equaity among
participants, core attenders, range of styles, lega status of circle recommendations (there is no
provisonin the Criminal Code for these and they may be likened to pre-sentence reports but
judges indicate a strong commitment to the recommendations), public accessbility, emphasison
consensus among participants (though not necessarily unanimity), and resource commitment
(they take time!). He notes the criteria for selection of cases that have developed in some areas
and mentions, too, protocol negotiations (e.g. Hollow Water) and the possible screening by a
locd justice committee. Some problems, and other limitations highlighted, concern domestic
violence cases where there may be power imbalances between the victim's and the offender's
'sdes, long delays required to shore up victim participation, the need for protection especidly
for victims, and the need for some impartia agent to facilitate the interaction. Also discussed are
elder pand's and sentence advisory committees (here the sentencing circle committee may meet
independently and then submit recommendations to the judge to save court time aswell as
empowering the community), and community mediation (the Criminal Code was amended in
1996 to recognise adult dternative measures programs). In considering the impact to-date the
author notesthat it is still premature but the following points can be advanced: the sentencing
cirde has been viewed by Aborigind people as having traditiond sgnificance; victim
involvement has been inconsistent and the support available for them sometimes less than that
for offenders, acommon view isthat for offenders "it's an easy way out" especidly as treatment
options are S0 limited; concern exists about power imbal ances though there has been little direct
ggn of attempted politica interference; usage is ill quite limited; Satutory reform is unnecessary
though there has been little appellate court comment and there may be issues regarding
Aborigind rights here that require appelate decisons. Green thinks thet the initiatives could well
apply to non-Aborigind communities

Hall, G.R. " The Quest for Native Self-Government: The Challenge of Territorial
Sovereignty", University of Toronto Faculty of L aw Review, 50, 1992
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The author presents an interesting argument that the principle of territorid sovereignty threstens
to make sdlf-government among Aborigina peoples unworkable. Saf-government presumably
requires the establishment of a separate lega order applying only to Aborigind people but the
concept of territorid sovereignty, reflected in the usud interpretations of the 'rule of law', hasled
to judicid judgements that the crimind law of Canada must dways be followed where thereis
conflict between the crimind law and Aborigind traditions and customs. Hall contends that
territorid sovereignty is not an absolute in the exigting legal order, pointing to how taxation law,
admirdty law, military law and diplomatic immunity dl provide flexibility in the gpplication of the
sovereignty principle. In hisview the exigting law, imaginatively and generoudy interpreted, can
become a pogtive force for the recognition of Aborigind sdf- government and can free
Aboriginadsto design sdf-government in creative and innovative ways. The author provides
detailed case and statute review to support his arguments.

Hamilton, A.C. and C.M. Sinclair. The Justice System and Aboriginal People: Report
of the Aboriginal Justice Inquiry of Manitoba, Volume 1. Winnipeg: The Queen's
Printer, 1991

Thisisthe firg of two volumes produced by the above commissoners of the Public Inquiry into
the Adminigration of Justice and Aborigina People in Manitoba. While this volume focuses
upon genera condderations and contal s numerous recommendations covering the whole gamut
of crimina justice issues, the second volume dedls specificaly with the deaths of Helen Betty
Oshorne and John Joseph Harper, specific incidents that sparked the demand for a public
inquiry. Volume Oneis an indictment of the justice system asfar as Aborigind peoples rights
and levd of received service are concerned. While many of the recommendations as regards
policing, and the adminidtration of justice, are Smilar to those advanced in other public inquiries,
the commissioners cdl for amgor reorganization of justice for Aborigina peoplesin Manitoba,
going far beyond the Marshal Inquiry (see below) in caling for province-wide, Aborigina-
controlled justice sructures for Aborigind peoples and a significantly autonomous Aborigind
system, based on Aborigind principles and experience.

Harding, J. and B. Forgay. Breaking Down The Walls: A Bibliography on the Pur suit
of Aboriginal Justice. Regina: Prairie Justice Resear ch, University of Regina, 1991.

Hickman, A. Report of the Royal Commission on the Donald M ar shall Jr. Prosecution.
Halifax: Province of Nova Scotia, 1989

This Roya Commission was sparked by the wrongful prosecution of Dondd Marshdl Jr., a
seventeen year old Mi'kmag youth who served eeven yearsin prison for amurder that he did
not commit. The two year inquiry issued its findings and recommendations, from hearings,
conferences, and origind research, in saven volumes. Volume 1 provides the overdl findings
and recommendations while other volumes ded with related themes. Perhaps of most relevance
hereisVolume 3, S. Clark's The Mi'kmag and Crimind Justice in Nova Scotia: Research
Study. The Royal Commission concludes that Marshall's status as an Aborigind contributed to
the miscarriage of judtice (i.e. hiswrongful prosecution) and that racism and two-tiered justice
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(i.e. one treetment for the powerful and another type for ordinary citizens) are found in Nova
Scotids justice system. Its eighty-two recommendations ded with compensation for Marshall
and hisfamily, matters of the adminigration of justice in Nova Scotia (e.g. the rdationship of
police to prosecution, the independence of the prosecutor's office vis-a&-vis politica authorities),
policy concerning the wrongfully convicted, policing, minority group issues, and Mi'kmeaq justice
concerns. The Marshdl Inquiry was focused on matters of fairness and equity and ensuring that
the justice system involve better, and treet better, the Mi'kmaq people. It had an inclusve thrugt,
improving the exigting system, and did not explore issues of Aborigina autonomy, difference and
so forth. Its recommendations as far as Aboriginal justice is concerned are modest but do call
for courts on the reserve, court workers, recruitment of Aborigina people for police and court
roles, community involvement, diverson, and so forth. Although the specific recommendations
are modest the Inquiry has proved to be of congderable symbolic significance for the Mi'kmag
and provides abasis for progress; in that sense it appears to have been seen in very positive
terms. And while the Commission's focus is on integration, it does conclude that "Native
Canadians have aright to ajustice system they respect and which has respect for them. And
which digpenses justice in a manner consastent with and sengtive to their history, culture and

languege’”.

In the accompanying volume, Mi'kmaqg and Crimina Justice in Nova Scatia, Clark discusses
Mi'kmaq justice experiences and viewpoints especialy on the three most populous reserves and
in metropolitan Haifax. He contends that "the process of justice has become an essentia
component in Aborigind plans to exercise sdf-determination” and this contention is borne out
by appendicesto his study which are submissons on justice from Mi'kmaq leaders.

Hunt, C. " Aboriginal Decision-M aking and Canadian Legal I nstitutions' in Journal of
L aw and Anthropology, 6, 1991.

This paper dedswith the question of the extent to which present methods of decisiontmekingin
law and judtice, in Aborigina communities have been built upon traditiond practices, and to
what extent have they been influenced by non-Aborigina methods. The articleis based on
library research, examining statutes, court cases and the like. The author notes that both the
Inuviduit Agreement of 1984 and the Cree-Naskapi Act (afundamenta part of the James Bay
land clam agreements of 1975 and 1978) do entall sgnificant Aborigind uniqueness. Inuviduit
procedures clearly dlow for amgor role to be played by local people (e.g. in assessment of
development gpplications) and the procedures "are very different than would be found in anon
Aborigina setting dsawhere in Canadd'. The Cree-Naskapi Act is seen as "far beyond the
Indian Act in recognizing customs and traditiond forms of decison-making" (e.g. community
involvement, band distinctiveness). Recent court rulings have aso strengthened the power of
Indian band by-laws, in the case of conflict of avaidly-enacted band by-law in conflict with a
more general federa fishery regulation. The Congtitution Act of 1982 (especidly s. 35) has
rooted the specid status of Aborigina peoples and provided an entry for them to the
condtitutiona amendment process. While congtitutiona entrenchment of Aborigind rights of self-
determination remains unfulfilled the federd government has been pursuing self-government
arrangements on a band-to-band basis. Some bands such as the Sechelt of British Columbia
have formaized decison-making (e.g. electora rules, band law authority procedures) that are
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not very different from those followed in non-native communities. The author aso notes that
there are some unique aspects (e.g. no party palitics as such) in the operations of governments
in the Northwest Territories and some differencesin the courts and law enforcement that reflect
Aborigind uniqueness. The artidleis dlearly an overview of the amagam of the old and the new,
reflecting the way Aborigind communities are evolving to their changing circumstances and
advancing in the adaptation of tradition to Canadian laws and inditutions. The article is now
somewhat dated, missing of course dl the developmentsin the justice field that have occurred in
the 1990s. Still it focuses upon an important question and by example provides a ussful
methodology for examining the question.

Jackson, Michael. Locking Up Natives In Canada. Ottawa: A Report of the Canadian
Bar Association Committee on Imprisonment and Release, 1988

This monograph details the considerable over-representation of Aborigina people in Canadas
federd and provincid prisons. The over-representation was particularly outrageousin
Saskatchewan, but it was (and continues to be) very significant throughout western Canada and
even in the eastern provinces. In addition, Jackson documents the extent to which the justice
system as awhole controlled Aborigina peoplesinsofar as they had the highest rates of charges,
arests, and incarceration of any ethnocultural grouping in Canada. The report now has the
datus of aclassc, both for itsindictment of the Canadian justice system and for its suggestions
concerning Aborigind empowerment. More up-to-date incarceration data can be found in
severd works cited in this bibliography, notably LaPrairies Examining Aborigind CorrectionsIn
Canada.

Jackson, Michael. " In Search of the Pathways to Justice: Alter native Dispute
Resolution in Aboriginal Communities’, U.B.C. L aw Review (Special Edition:
Aboriginal Justice), vol. 26, 1992

In this ninety-two page paper Jackson provides a comprehensive overview of Aborigind justice
initiatives as a socid movement. He outlines the severd theoretica explanations commonly used
to explain the over-representation of Aborigind peoplesin the crimind justice system and
observes that each entails a different package of dternaive initiatives. The culturd modd (i.e.
the clash of Aborigind and western cultures) invites dternatives such as cross-culturd training,
native court-workers and, more generdly, indigenization. The structural modd (i.e. the focus on
economic and socid margindity) invites aternatives such as greater access, fine options, and
anti- poverty drategies. The third model, and the one held by Jackson, stresses the factor of
colonization and subjugation. Its entailed dternatives would focus on Aborigind peoples right to
control their own destiny, including control over the justice process in Aborigind communities.
Jackson observes that many Aborigind groupings have advanced the latter postion (see
submissions by the Blood Tribe to the Cawsey Task Force and the report of the
Osnaburgh/Windigo Triba Council, cited in this bibliography).

In discussing, briefly, the nature of Aborigind systems of law and jugtice, Jackson refersto
American and Audrdian materids as well as Canadian. He identifies some distinctive themes
(e.g. the emphads on community, on restoration and reintegration rather than punishment, the
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higher priority given to collective rights) but cautions that Aborigind systems are themsdlves
quite diverse. Jackson dso places Aborigind judtice initiatives vis-&- vis the dternative dipute
resolution movement in the Canadian justice system. He notes that there has been aclear trend
over the past twenty yearsin caling for greater focus on retorative justice principlesin crimind
justice policy and practice. Recently much attention has been given to the many pardles
between restorative justice principles and Aborigind traditions of justice. At the sametime he
arguesthat there are sharp differences, such asthe greater emphasisin Aborigind systemson
collective respongihility, on socid and family networks, and on Aborigind spiritudity.
Consequently, while the shift in the mainstream justice system towards restorative justice may
permit greater accommodation between it and emerging Aborigind systems, Jackson contends
that the legd pathway to justice for Aborigind people must be found in their own initiatives.

In the last section of the paper Jackson discusses recent dternative dispute resolution initiatives
in Aborigind communities. He cites the recommendations of severd mgor inquiries (eg.
Marshdl, Cawsey) and specificaly detallsinitiatives advanced by the First Nations of South
Vancouver Idand (Coast Sdlish), and the Gitksan and Wet'suwet peoples of North-Western
British Columbia. Jackson notes that these initiatives focus upon issues of specia concern to the
communities (e.g. sexud abuse, wife battering) and entail Srategiesthat are unique to Aborigind
sysems (e.g. the sgnificant role of dders). While acknowledging that such initiatives can be
developed within the existing justice system, he makes it clear that enabling legidation would
guarantee respect, and perhaps funding, from nonnative participants in the crimind justice
process, aswell as facilitating a sense of ownership and accountability in the Aborigind
communities. It can be noted that virtudly al Aborigind judtice initiatives cited by Jackson were
in the prdiminary stage and did not have sgnificant secure funding; nor was there any evidence
marshdled to assess issues of equity, efficiency and effectiveness with respect to the new
Aborigind judice initiatives.

Overdl, while the examples provided may be dated, thisis an excdlent paper which consistently
develops aparticular viewpoint.

Krawll, Marcia. Under sanding the Role of Healing in Aboriginal Communities.
Ottawa: Solicitor General Canada, Aboriginal Peoples Collection, 1994 (also available
on Internet homepage (http://www.sgc.gc.ca)

What does hedling mean in Aborigind communities? How does the conception of heding take
into account the offender, the victim and the community? Do Aborigina peoples and non
Aborigind government officids understand heding in smilar ways? How can government,
especidly Solicitor Generd Canada, facilitate hedling in Aborigind communities? In this brief
report Krawll discusses the results of her research into these timely questions. Using avariety of
methods, she explored perspectives and experiences regarding hedling in severa Aborigind
communities (including interviews with eders, youths and caregivers) and secured the views and
opinions of federd and provincid officids. All told, she contacted some 121 persons across
Canada. In presenting her research results Krawll develops a handful of organizing themes and
draws out their central points, illustrating them with quotations from the persons interviewed.
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The central conclusions Krawll draws from the research are three-fold. First she suggests that
there is both a common core and aso much variety among Aborigina peoples with respect to
their perspectives and experiences of healing. The common core centres on the idea that healing
isa process which has three key aspects, that hedling comes from within individuas and moves
outward to encompass the family and the community, that it must reflect a badance among dl
parts of life, and that, while initiated in discrete fashion through specific programs (e.g. alcohol
and drug counsdlling), it must become holigtic. Secondly, Krawll contends that healing can be
Seen as community development in abroad sense. The people interviewed envisaged heding in
the context of the hedthy community. From a justice perspective this entails a recognition thet
both offender and victim are part of the same community and that the community must support
both as part of a heding-based approach. As community development, Krawll reports that the
key indicator of heding isthat people take respongbility for their community. The community
development process usudly has been initiated by core community groups and is built upon
what isdready in place. Thirdly, Krawll observes that Aborigind peoples and non-Aboriging
peoples (at leadt, in her sample) understand and fed about heding in quite Smilar ways.
Moreover, they tend to have smilar views on the role of government as listener, observer, and
fecilitator, dlowing the community itsdf to maintain control and develop/acquire the skills and
resources needed to carry on more autonomoudly.

The report has some limitations. The heavy dependence on quotations means that thereislittle
context given ether for the communities involved or the individud interviewees. It isunclear as
to how much consensus is associated with the themes that the author has derived from the
research. Also, therole of government is rather superficidly developed and it seemsthat there
are no principles for governmenta policy other than to support community actions. Still itisa
useful contribution to an important issue in Aborigind justice.

Kulig, Paula. " Balancing Rights. The Native Justice Debate" in Canadian L awyer,
February, 1993

Inthisbrief article the author presents, without revedling her own bottom:line position, some
pros and cons for the idea of a separate Aborigina justice system. The author notes that while
commission reports (e.g. the Manitoba Aborigind Justice Inquiry of 1991) and many experts,
academic and palitical, have strongly supported the concept, governments a both the federa
and provincid leves, have emphasized accommodetion within the exigting justice system, dbeit
promising sgnificant podtive change for Aborigind peoples. In the author's view a centrd issue
in the controversy concerns the status of the Charter of Rights and Freedom. Governments, as
well as certain Aborigind interests, have emphasized the need to guarantee the Charter rights
and freedoms for al Canadians, while proponents of a separate justice system, in the author's
view, ether discount the Charter's Sgnificance or suggest that Aborigind peoples can develop
an adequate dternativeto it.

LaPrairie, Caral. " The Young Offenders Act and Aboriginal Youth" in Joe Hudson et
al, (eds.). Justice and the Young Offender in Canada. Toronto: Wall and Thompson,
1988
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This paper establishes the considerable over-representation of Aborigina youth in the crimind
justice system. Associated with this pattern were mgjor structurd differences between
Aborigind and non-Aborigind youth (e.g. income, education, family background) but little
difference in the kinds of offences committed. Causes of Aborigind delinquency were identified
as culture conflict, boredom, dienation, and loss of parentd discipline, dl generated by years of
colonidization and underdevelopment. Environmenta factors such as socio-economic
margindity, geographic isolaion, and community eroson suggest that Aborigind youth may be
especidly vulnerable to justice processing and hence the harsher effects of some Y OA
provisons. To correct for this systemic structurd discrimination, in LaPrairi€'s view, requires
more community control over justice matters where traditiona customs, values, and practices
can be incorporated but thiswill require Sgnificant resources as well as creetive interventions.

LaPrairie, Caral. “Community Justice or Jus Communities? Aboriginal Communities
in Search of Justice”. Folk Law and L egal Pluralism Symposium. Mexico City, 1993

The theme of the Mexico conference was "the need to move beyond the confines of legdl
ingtitutions to other bodies and agencies which congtruct socid relaions’. There was subgtantia
criticism, however, concerning the legitimacy and the efficacy of popular justice and the extent
to which it isredly an dternative to state control and more than atool for the localy powerful
dite. AsLaPrairie obsarves, "legd plurdism and community justice have no fixed politica
content and may serve either progressve or reactionary palitics'. LaPrairie tries to make acase
for the former, arguing that popular justice, especidly Aborigind justice initiatives, should be
directed at transforming communities into 'just communities, clearly abroader role than the
maingtream justice system has.

Turning to judtice initiatives in Aborigind communities, LaPrairie discusses avariety of issuesin
relation to her own justice research among the Cree, in the Y ukon, and in the inner cities of
Canada. Her argument is that there is an absence of detail in the plans for Aborigind justice,
little discusson of community needs and redities, and that the agendais largdy driven by the
idea of sdf-government where jurisdiction isthe key issue. The over-representation of
Aboriginds among offenders and incarcerates a o fuds this uncritica discoursein her view. The
net result is less atention to structural problems and less discussion of needed resources (both
materid and educationd) for Aborigind communities, both of which militate againgt the creation
of just communities.

LaPrairie, Caral. Justice for the Cree: Communities, Crime and Order. Cree Regional
Authority, Nemaska, Quebec, 1994

Thismgor sudy involved ateam of severa scholars headed by LaPrairie. Perhapsthe
fundamenta thesis developed here is the idea that there should be less focus upon
oversentencing and the response of the justice system and more attention paid to the culturd
and dructurd factors that generate crime and conflict, and in particular to the community and
community development. She emphasizes on and off reserve differences, the problem of repeat
offenders, the erosion of traditiona socia controls due to irrevocably changed socia and
economic circumgances, and variaion by community. Thereisavison here, more than a
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convincing anaysis of ether the problem or the need for community control. Certainly, specific
interventions such as extensive mediation, dterndtive dispute resolution, and community policing
are encouraged and seemingly unproblematic but the core vison is not well delineated.

LaPrairie, Carol. Changing Directionsin Criminal Justice. Ottawa: Department of
Justice, 1994

In this paper LaPrairie discusses new initiatives in popular or restorative justice based on the
premise that the conventiond crimind justice systems ignore the socia context of offences and
margindize the offender, the victim, and the community, whereas restorative justice emphasizes
socid rather than legd gods and empowers communities and individuas in dedling with
problems and influencing the direction of the crimind justice system. She discusses the theory
behind the restorative justice movement (e.g. communitarianism, community, restoretive, or
transformative judtice). She goes on to compare family group conferencing and sentencing
circles, two of the principd restorative justice interventions and common in Audrdia/ New
Zedland and Canada (primarily the Y ukon and Saskatchewan) respectively. She compares the
two in terms of theory, definitions and objectives, process and principles, and effectiveness. In
generd, while both share alarge common 'domain of sentiments, sentencing circles are judged
to be more Aborigina-focused (though family conferencing advocates usudly link their
approach to Aborigind traditions as well), more focused on the offender than the event, more
oriented to adult offenders, less clearly formulated in theory and in operationa guidelines, and
more open to abuse and misunderstanding. For example, in her view, the sentencing circle
intervention is often accompanied by unexamined postulates (e.g. culturd consensus) and
underestimates power imbal ances in the community. LaPrairie appreciates the arguments for
flexibility and "the greater good" of palitica imperatives but argues thet criticd andyses and
assessments should be encouraged.

This paper provides a brief but vauable description of the processes and principles that
characterize sentencing circles, clearly pointing to the consderable vagueness that exists on both
fronts. LaPrarie lists the chief criticisms of commentators as the need for guiddinesin setting up
and operating circles, the potentid for sentence digparity among smilar crimind cases, therole
of and impact on victims, the 'representativeness of participants, how offences and offenders for
circle sentencing are selected, the lack of procedurd safeguards, the community impact, and the
degree to which sentencing circles reflect Aborigind traditions and value. As of the end of 1994
there have been gpproximatdy 300 circle sentencing experiencesin the Y ukon Territories,
about 100 in Saskatchewan and a handful in Manitoba and British Columbia

LaPrairie, Carol. Seen But Not Heard: Native People In The Inner City. Ottawa:
Department of Justice, 1994

This monograph presents the results of an imaginative and valuable research project undertaken
by LaPrairie. She focused upon Aborigina personsin the inner cities of Canada and, with her
colleagues, interviewed 621 such persons in four cities, namely Montred, Toronto, Reginaand
Edmonton. The research addressed severd key issues: why are Aborigina people so
overrepresented in terms of charges, arrests, and incarceration? why do these levels of
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overrepresentation vary so sgnificantly between eastern Canadian and western Canadian inner
cities? are there sources of difference and heterogeneity among inner city inhabitants thet are
crucid for policy purposes? Imaginative techniques (e.g. consulting locd service agencies, hiring
contact persons, paying participants) were utilized to identify respondents and arrange the
interviews which were conducted in the field. The monograph is divided into three sections. Part
one dedls with the inner city sample as awhole and examines the diverse socia strataand their
asociated crimind justice patterns. Part two provides a comparison of the four inner citiesin
terms of socid drata, life experiences and crimina justice patterns, part three deals with
victimization and family violence among inner city Aborigind people.

LaPrarie shows clearly the consderable socio-economic disadvantage, and overrepresentation
of inner city Aborigind people, compared to Canadians as awhole, in arrests and incarceration.
Early in the research LaPrairie developed atypology of inner city Aborigina people which had
three categories, namely street people, inner city residents but not street people, and users of
inner local agencies and serviceswho lived outsde the inner city area. To alarge extent these
groupings condtituted a continuum from high to low with respect to incidence of arrests, serious
offences, incarceration, experience of serious family violence in youth, low income,
unemployment, and current levels of socia disorder. She found that western inner cities differed
from eagtern inner cities in terms of the proportion of their Aborigind population faling into
categories one and two, and in terms of the Aborigina persons there being in more criminogenic
socid environments. LaPrairie dso found that the most vulnerable and victimized Aborigind
people were those who were most at risk of being serious violent offenders, and who had the
most violent and abusive family backgrounds. A strong link was established between early
family abuse, juvenile conflict with the justice system, and adult problems and incarceration.
There is much other vauable descriptive materid in this report involving issues such as who uses
Aborigind-oriented service agencies, variation in attitudes towards the police, racism, etc.

In drawing out the policy implication of the research, LaPrairie emphasizes the importance of
measures to effect socid stability (e.g. housing, jobs) and to ded with the serious family and
related child abuse. Unless childhood conditions can be improved and adult social and
economic margindity overcome, the prospects for pogitive change would be limited. In light of
the diversity of the inner city Aborigina population and the severity of its problems, treatment
programs have to be finely crafted and tailored to specific subpopulations. The author adso cals
for changesin the way the crimind judtice system functions with reference to the inner city,
urging amore substantial community partnership in policing, and a diverson or retorative
justice gpproach which is gppropriately generousin its criteriafor digibility.

LaPrairie, Caral. “Conferencing In Aboriginal CommunitiesIn Canada: Finding
Middle Ground in Criminal Justice?’, Criminal L aw Forum, vol. 6, no 3, 1995

Here the author reflects on the family conferencing developmentsin Audtrdia and on how they
might emerge in Canadas Aborigind communities. She reviews the origin of family conferencing
in New Zedand and Audtrdia and the associated theoretical underpinnings. The core sequence
of conferencing isidentified as the giving and acceptance of an gpology between offender and
victim. Therole of the facilitator is especidly to see that the key components of reintegrative
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shaming occur. LaPrairie observes that conferencing presents an opportunity for offendersto
meake new connections with people. In addressing the implications for Aborigina communitiesin
Canada she notes that family conferences should be expeditious, involve the extended families,
and feature trained facilitators. She suggests that such conferencing can bring people together
and hdp develop communitarianism and community inditutions. Conferences also may represent
safe places where conflicts can be talked out and resolved. She emphasi zes the required
presence of an authoritative extended family representative, and atrained facilitator to effect
both strong community commitment and protection of rights respectively.

LaPrairie stresses the need for projects and programs to be independently and dispassionately
evauated. Implementation and impact studies need be done. Community and project personnel
have to be involved in negatiating the evauation framework and key criteria (e.g. what do we
mean by success?). She concludes by arguing that projects have to be assessed in relation to
community issues, project objectives, and government priorities, and she offers very useful
guiddine questions for the community and project referents.

LaPrairie, Carol. The New Justice: Some | mplications For Aboriginal Communities.
Ottawa: Department of Justice, 1996

Here the author discusses the restorative justice movement and its emphasis on community. She
has along section on the concept of community and where its current thrust comes from —an
effort to restore "acivic culture’ in the larger society, and the self-government thrust among
Aborigina peoples. She tackles five agpects of community, namely defining the community
(geographical and interest bases), representation (warning againgt the engulfment of offenders at
the expense of victims and others), involvement and participation (warning about the smplicity
of mythswith respect to the level of communitarianism that exists), competing justice roles (how
to transcend dominant loca groupings aswell as the maingtream styles), and accountability
(regular monitoring and accounting). In her final section she bemoans the "amost tota lack of
evaduation materid and findings', and notes that the few evauations that have been done point to
the failure of incorporating victims, and to the lack of community understanding of the initictive.
LaPrairie goes on to suggest guiddines or principles to be heeded in developing locd justice
projects.

LaPrairie, Carol. Understanding The Context For Crime and Criminal Justice
Processing of Aboriginal People In Saskatchewan. Ottawa: Department of Justice,
1996

Herefocusis on the heavy over-representation of Aborigina offendersin the crimina courts of
urban centres in Saskatchewan. The mgority of offences are shown not to be serious, and the
over-representation in part afunction of recidivism among asmal group of offenders. The over-
representation itself isseen as ggnificantly, though not entirely, accounted for by demographics
and economic margindity, and the implications of the latter for current modes of processing
casesin the courts (i.e. the disadvantaged are more likely to be incarcerated). LaPrairie makes
astrong case for putting more resources into dedling with the socio-economic Stugtion of off-
reserve Aborigind youth, arguing that they congtitute the vulnerable core of western Canadas
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inner cities. She dso argues that less serious offences (and smilar such prior convictions), as
well as processing offences such asfailure to appear or failure to comply, should not exclude
such youth from diverson and dternative measures. In her view much greeter effort in the justice
system should be devoted to restorative justice and problem-solving.

LaPrairie, Carol. Examining Aboriginal CorrectionsIn Canada. Ottawa: Solicitor
General Canada, Aboriginal Peoples Collection, 1996 (also available on Internet
homepage (http://ww.sgc.gc.ca)

This monograph provides an in-depth assessment of Aborigina correctionsin Canada. It is
based on avariety of methods (interviews, analyses of corrections data, excellent bibliographica
review, efc.) and always seeksto place Aborigina correctionsin the larger contexts of

Canadds corrections policy, Aborigind socid and culturd redities, and generd criminologica
theory. The author establishes the point that Aborigina peoples are particularly over-
represented in prisons in western Canada. She contends thet thisis primarily because Canada,
as a society, uses the imprisonment sanction quite heavily in comparison to other societies, and
Aborigind peoples, particularly in the prairie provinces, fal disoroportionatey into the
disadvantaged socio-economic category most vulnerable to being caught up in the crimina
justice system. She dso discusses the programming available for Aborigind inmates, noting that
not only is there insufficient information on the vaue of the mainsiream programs for Aborigind
offenders, but dso that few criticd questions or in-depth evauations have been advanced
concerning the cultural and spiritual Aborigina programming that has become so commonplace
in prisons in recent years. Surveys of inmates have consstently indicated that education and
employment programs were deemed to be the greatest needs, and substance abuse the greatest
problem. The lack of support from the home community and the problems of reintegration there
have been quite neglected, perhaps because of presumptions made about Aborigina
communities as awhole. LaPrarie advances many policy suggestions, primarily caling for
dterndives to imprisonment, refocusing community sanctionsto facilitate reintegration, and
community development Strategiesto get at the primary causes of the socid problemsthat are at
the heart of Aborigina over-representation.

While some of LaPrairie's contentions can be challenged (e.g. the claim of little post-arrest racia
discrimination may hold for sentencing and corrections but might overlook areas such as ball
and plea-bargaining), she makes many ingghtful observations (e.g. with respect to Aborigina
offenders one especidly sees that dedling with the life circumstances and experiences that result
in federd sentencesis extremdy difficult for the crimina justice system to address). Her centrd
thessiswell developed, namely that the cause of Aborigina over-representation lieslargdly in
the socia and economic conditions of Aborigind communities (e.g. the legacy of colonidiam,
discrimination, etc.) and that these same type of factorsinhibit current rehabilitative efforts.
Consequently thereis aneed for refocusing community sanctions, and for effecting community
involvement and community programs in the context of community development and
inditutiondization, and emphasizing that the development of locd justice interventions must be
guided by that larger imperative.



LaPrairie, Carol and Julian Roberts. " Circle Sentencing, Restor ative Justice and the
Role of the Community", Canadian Journal of Criminology, 1997

In this short paper LaPrairie and Roberts make the case for amore scholarly and critical
examinaion of sentencing circles which have become quite extensive in Canada. After
describing circle sentencing (the authors refer to the paradigmatic case "R. v. Moses') they note
thet it is part of the restorative justice movement which in Aborigind communitiesis aso taking
place in the context of salf-government and empowerment of communities. They raise severd
important questions regarding retorative jugtice initiatives. is the practice carried out as
theoreticaly concelved? are dl lega guarantees there for both offender and victim? isthe overal
position of the victim better off under this approach?isit better for the rehabilitation and
education of the offenders? for what type of offences and kinds of offendersisit suitable?isit
an dternative or just another strategy? how does restorative justice impact on the community
with its diversity, conflicts, and power imbalances?

They talk about basic community issues as per earlier LaPrairie papers, namely defining the
community, representing the community, community participation and involvement, and dso
whether the community has the skills, and willingness to dedl successfully with chronic offenders,
aswell asthe occasond ones. If not, they argue, might such projects merely divert resources
from other more effective community initigtives? They also raise questions concerning
community justice roles (what is thelr transformative potentia ?), and the many levels of
accountability of these projects and initiatives — accountability to the community, the victim etc.,
accountability of community leaders to the community concerning such projects, and
accountability of funding sources to provide technica assistance and support to projects. The
authors wonder aso whether judges pay attention to awide enough range of community voices
in the sentencing circle format.

Law Reform Commission of Canada, Aboriginal Peoples and Criminal Justice:
Equality, Respect and the Sear ch for Justice. Ottawa: Law Reform Commission of
Canada, 1991

This important document caled for the establishment of Aborigina justice systems. The report
stressed the merits of Aborigind-controlled justice systems quite gpart from the "political
condderations’ of sdlf-government. While reeffirming its generd podtion on the desirability of
the crimind justice system imposing the same requirements on dl members of society, the
Commission held that Aborigina persons have a'different congtitutiond status and therefore
condtitute an acceptable specia case.

Linn, P. Report of the Saskatchewan Indian Justice Review Committee. Regina 1992

Linn, P. Report of the Saskatchewan Metis Justice Review Committee. Regina 1992

The two above reports ded with Aboriginad justice issues and concerns in Saskatchewan. The
focusin both reportsis explicitly short-term and oriented to community-based services. There
are data, anayses, and recommendations especidly in the areas of youth, palicing, and
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sentencing aternatives. Both reports are rdlatively short, about 100 pages, and contain a handful
of appendices.

MacDonald, Roderick. " Recognizing and L egitimating Aboriginal Justice” in
Aboriginal Peoples and the Justice System. Ottawa: Royal Commission on Aboriginal
Peoples, 1993

The author deals with the larger question of legd pluralism in contrast with the present system of
legd centralism or monism where adversarid adjudication is the dominant procedura model and
the key to justice is "ensuring that everyone has an equa opportunity to set in motion the system
which permits the designated 'officid" actors to play their defined roles’. MacDonad holds that
redlity is not congruent with the thrust of lega centraism, especidly at the ideologica leved and in
the adminigtration of justice. He places Aborigind dternaivesin the context of legd plurdism
and the development of mechanisms for addressing conflict in the socio-culturd frame from
which it arises. In his view the mogt significant failures of the present system of judtice are
failures of recognition not failures of access, accordingly, acknowledgement of Aborigina
difference (i.e. recognition) can benefit Canadian society as awhole and especidly
disadvantaged segments within it.

Macklem, Patrick. " Aboriginal Peoples, Criminal Justice I nitiatives and the
Congtitution" in U.B.C. L aw Review, vol. 26, 1992

The author provides an interesting and clearly stated analysis of the congtitutional bases for
Aborigind judice initiatives. His essential pogition is that the combined effect of s. 35(1) of the
Congtitution Act, 1982 and s. 25 of the Charter of Rights and Freedoms provide a strong basis
for enabling "Aborigina peoples to assume more responsbility for the adminigtration of jusicein
Aborigind communities across the country”. S. 35(1) enshrined in the Condtitution Aborigind
rights that existed & common law. The crucid issue with respect to s. 35, asseenin Supreme
Court decisons such as R v Sparrow, is establishing that a practice, a gpecific form of socid
and politica organization (such as unique arrangements with respect to crimind judtice), that had
not been extinguished by law prior to 1982 isindeed integra to the sdf definition of an
Aborigind community, and therefore can be defined as an existing Aborigind right. Macklem
gives the example that the role of the clan councilsin the mediaion of disputesinvolving
wrongdoing in lroquois society may well be integrd to the self-definition of the Iroquois nation.
Other sections of the Congtitution Act, 1982, such as s.25 of the Charter (which shields
Aborigind rights from Charter scrutiny) provide legiddive flexibility for initistives thet confer
greater control over crimind justice onto Aborigind communities and permit differentid rights
for Aborigina peoples. In sum, Macklem argues persuasively that the current congtitutiona
framework affords a great dedl of scope for the enactment of laws that recognize Aborigind
differencein the redm of crimind justice.

McDonnell, Roger. " Prospects for Accountability in Canadian Aboriginal Justice
Systems’, in P. Stenning (ed.). Accountability for Criminal Justice: Selected Essays.
Toronto: University of Toronto Press, 1995
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Thisisan interesting, thoughtful essay on the progpects for accountability in Canada's evolving
Aborigind judtice systems wherein the author draws primarily upon his own research among the
Cree in Quebec. He contends that most Aborigina justice initiatives have represented attempts
to graft locd indtitutiond creations to mainstream judtice procedures. In hisview if dternaives
are to be developed that are deemed by Aborigina peoples as appropriately reflecting
traditiond culture for their particular communities, then there has to be more thought directed to
questions of accountability, such aswhat sandards to employ in ng conduct, and what
mechanisms should be available for ensuring compliance. The author identifies the two mgor
chdlenges here as (4) community heterogeneity and diversity (traditiondly, interdependent roles
provided solidarity in a Stuation where no common law or set of regulations and condraints
bound everyone equaly), and (b) that band societies typicaly do not recognize any enduring
authority at the leve of the band (sdlf-determination implying authoritative structures seems
incongruent with band organization and appears to require conceptudizing bands as quas-
tribes).

Modern bands are adminidrative, governmental crestions that bear little relationship to
traditiond bands but in the author's view the above chadlenges remain sgnificant. Moreover he
contends that there are radically different viewsin Aborigind communities on what passes for
‘our traditions and often the populace fedls that locals who would establish priorities and
implement policies on their behaf are no less dien than the State agencies were. Aborigind
societies, in the author's view, are largely composed of people who smultaneoudy place vadue
on both amaindream ‘civic tradition’ (e.g. individudity, equdity, impartidity) and on traditions
(e.g. treating people differently by reference to age, gender, and kinship) contradictory to it.
McDonndl dlows that there may be much in the ethic of impartidity thet is meaninglessin
contemporary Aborigind societies, and much in the idea of the ageless, genderless, datus-less
abgraction of the individua that could be found objectionable. Still these pillar principles of the
dvic tradition are nowadays thoroughly enmeshed with Aborigind traditions and it is often
difficult to tel where one tradition leaves off and another begins. He sees an internd didlogue as
required, and as emerging, in many Aborigina communities, involving people from the many
diverse sectors (youth, women, adminigirators, native spiritudists etc.) and notes that these
‘community conversations can lead to Aborigind communities developing their own culturd
possibilities within present organizationa arrangements.

McEvoy, R. " Review of Bruce Clark's Native Liberty, Crown Sovereignty: The
Existing Aboriginal Right of Self-Government” in Journal of Law and Society, vol. 7,
1992

McEvoy examines Clark's argument that the time for salf-government has arrived and that there
should be congtitutiond recognition of the entrenched right. The claim goes back to the roya
proclamation of 1763. The right is deemed to be pertinent to civil more than crimina jurisdiction
because of subsequent legidation in 1803 and 1821. McEvoy notes that the words used in the
1763 proclamation refer to possession, and not being molested or disturbed rather than to any
right to saf-government. Aswdl it is noted that the right to salf-government may not carry any
federd obligation of financid support.
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McNamara, Luke. " Aboriginal Justice Reform In Canada: Alternatives To State
Control" in Perceptions of Justice. Winnipeg: L egal Research Institute, University of
Manitoba, 1995

McNamararefers to the 1975 National Conference on Native Peoples sponsored by the
Minigtry of the Solicitor Generd Canada as the landmark conference setting the stage for
Aborigind justice reforms for the next 15 years. During those years more than 20 reports
identified asimilar 'top ten' list of recommendations, chiefly greater Aborigina accessto and
participation in the crimind justice system, and more emphads on cross-culturd training and
crime prevention. It was an integrationist orientation though there was often a call for sudying
how sdf-determination might be achieved. Since 1990 there have increasingly been cdlsfor a
new direction, one where emphasisis given to the establishment of Aborigina justice sysems
(e.g. Law Reform Commission of Canada, 1991; Report of the Aborigind Jugtice Inquiry of
Manitoba, 1991). Indeed in the 1990s the congtitutional reform movement which would have
provided a condtitutionad amendment recognizing the right of Aborigind sdf-government, and
which was backed by the government and the mgor political parties, was narrowly defeated in
nationd referendum on the Charlottetown Accord. Regiond sdlf-government agreements have
provided sgnificant formd saf-government within the existing condtitutiond framework.
McNamara stresses the need for formd redization of the inherent right of Aborigina self-
government since "meaningful autonomy must include the right to define justice and to adopt and
apply laws and processes consstent with this definition”.

Merry, Sally Engle. Getting Justice and Getting Even: Legal Consciousness Among
Working-Class Americans. Chicago: University of Chicago Press, 1990

This book provides avery interesting analysis of mediation in the United States. Merry
discusses the mediation movement and the different system of discourse that characterizesit vis-
avis the mainstream justice system. Her andysis focuses largely on the court- &ffiliated
mediation system. She describes the complex nature of most incidents (often civil and crimind
elements are thoroughly enmeshed) that get directed to mediation. In generd, Merry contends
that most complainants directed to this channel of redress prefer the mainstream jugtice route
and want to end a relaionship not recongtruct it. The bulk of mediation cases involve rdaively
ordinary if not disadvantaged women as complanants.

Merry, Sally and N. Milner (eds.). The Possbility of Popular Justice. Ann Arbor:
University of Michigan Press, 1993

Thisisa collection of excellent essays on popular justice with an useful introduction by the co-
editors.

Monture-Okaneeand M.E. Turpel. " Aboriginal Peoplesand Canadian Criminal Law:
Rethinking Justice” in U.B.C. L aw Review, vol. 26, 1992

These authors emphasize that in re-thinking justice for Aborigina peoples it must be appreciated
that there isno singular answer or Aborigind system, but rather there are myriad possibilities
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associated with the diversity of experience, geography, and culture of Canada's Aborigina
peoples. As Aborigind communities develop ideas and initiatives about justice it is important,
the authors argue, that these be treated with respect by non-Aborigina peoples and the
maingtream justice system. In their words " Justice requires alegaly based commitment to
culturd diversity and Aborigind collective rights to determine our own destiny ... Justice must
mean justice as understood by Aboriginad peoples and not only as conceptualized by nor+
Aborigind Canedians'.

Morse, Brad and Linda L ock. Native Offenders Perception of the Criminal Justice
System. Ottawa: Department of Justice, 1988

Murphy, C. and D. Clairmont. First Nations Police Officers Survey. Ottawa: Solicitor
General Canada, 1996

This report deds with a nation-wide survey of police in Canadas Aborigind communities. Over
60 percent of dl front-line officers policing in these communities completed the survey. The
police were atached to one of the five following organizationa structures, namdy RCMP,
'sland-aone' independent Aborigina police services, OPP-&ffiliated Aborigind police, SQ-
dfiliated Aborigind police, and band constables. The objectives were to provide basdline data
onfidd-leve policing in Aborigind communities, to compare the perceptions, values, concerns
and policing styles of officers attached to the different organizational structures, and to andyse
specific issues such as stress, job satisfaction, the impact of culturd vaues/identity and so on. In
generd the officersindicated a commitment to both conventiond, reactive policing and to
community-based policing, amodest leve of job satisfaction, concern for further training of dl
sorts, and specid problems dependent upon organizationa attachment. The authors recommend
adud path of development, encompassing both conventiona police craft and community-based
policing and problem: solving.

Nahanee, T. " Dancing with a Gorilla: Aboriginal Women, Justice and the Charter” in
Aboriginal Peoples and the Justice System. Ottawa: Royal Commission on Aboriginal
Peoples, 1993

Nahanee addresses the basic requirements of aparale Aborigind justice sysem from afemae
perspective. She argues that two powerful driving forces which will shape Aborigind crimind
justice adminigtration are: (1) the widespread victimization of women and children in Aborigind
communities, and (2) the 30-year struggle by Aborigind women for sexua equdlity rightsin
Canada. She stresses that women have to be involved in the consultation process for a pardle
Aborigind justice sysem and points to their success in securing an unanimous ruling by the
Federal Court of Apped to that effect in 1992. She a s cites the outrage Aborigina women
have expressed regarding the leniency of sentencing in cases of wife assault, sexud assault, and
child abuse. Nahanee discusses the many reasons for under-reporting and denia by Aborigina
femde victims: cultura congderations, fear of losing children, and control of service agencies by
male leaders. She thrashes the so-cdled culturd defence occasionaly used in court by
Aborigind maesto excuse thiskind of violence and is skeptica concerning restorative justice
practices, such asthe use of eders circles, unlessthere is a genuine return to traditional ways
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and asharing of power between men and women. The traditiond system, for many Aborigina
peoples, was not patriarchd.

Nahaneeis very criticd of both the federd and provinciad governments falure to clarify
jurtisdictiond issues that could ensure gppropriate rights and living conditions. She directs much
of the blame for the high leve of victimization of Aborigind women and children to colonidism
and the resdentia school experience, to Chridtianity and its values, and to racism. In her view,
progress will require clear federd initiatives and changes among the mae leadership in
Aborigind communities. She notes that Aborigina women have embraced individud rights
found in the Canadian Charter because it aids their struggle for sexua equdity and sexud
freedom. The dominant Aborigindly-sengtive palitica theory has argued that soverenity would
put Indian governments outside the reach of the Charter of Rights and Freedom. Allied with that
position has been the mae Aborigind leadership's argument that Aborigind governments must
be established and recognized first, then sexud equality would follow. Nahanee contends that
the Charter has "turned around [Aborigind women's| hopeless struggle’. Recent federd court
decisions, aswdll as the defest of the Charlottetown Accord, have flowed from the Charter and
require that women must have avoice in determining whatever kind of crimind justice
adminigration developsin Aborigind communities.

Nielsen, Marianne. " Criminal Justice and Native Salf-Government” in Robert
Silverman and Marianne Nielsen (eds.). Aboriginal Peoples and Canadian Criminal
Justice. Toronto: Butterworths. 1992

Here Nidlsen discusses the characterigtics of traditiond Aborigind justice (e.g. woven into
society, flexible, Stuationd, welfare and harmony of the group emphasized, etc.), most of which
follows deductively from these traditiona societies being smdl, economicaly interdependent
kinship-based units, rather than from any empirica evidence. Using Black's categories she labels
that traditional system's thrust as conciliatory more than pend, thergpeutic, or compensatory;
further, she arguesit was arationd system featuring consensus and mediation rather than one
dependent upon prayer, contests, and the like to effect justice. She thinks that much of this
traditiona justice is very appropriate in current and future society and is optimigtic about its
contribution to a new and better justice system. Still she does caution that Aborigina vaues may
have changed too much with modernization; thet the basis of the traditiond system, such as
shaming, may be ineffective in the socidly and geographicaly mobile, modern Aborigind
community; that community cohesion and deep vaue sharing may be problematic; and, findly,
that there will undoubtedly be jurisdictiond issues and conflicts between Aborigind and
maingtream justice systems.

Nielsen, Marianne. “ Native Canadian Community Sentencing Panels. A Preliminary
Report”, paper presented at the American Society of Criminology Annual Meeting,
Miami, 1994

Noting that new Aborigind crimind judtice initiatives are linked to sdif-determination and
founded on the principles of community-level control and the incorporation of traditiona



Aborigind justice practices, Nielsen focuses on one such initiative namely youth justice
committees (and their condtituent sentencing pands), about 40 of which have been established in
Alberta beginning in 1990. She used some participant observation, and both in-person and
telephone interviewing of justice committee members, police, and Justice officids. Nidsen
described the sentencing pands as "a committee of community members who assst ajudge by
meaking sentencing recommendations’. The gods, according to her interviews, include increased
community involvement, heding for dl parties concerned, and reducing recidivism. Y outh
justice committees operating in this fashion are well within the rules and guideines of the Y oung
Offenders Act. In 1994 the Alberta Department of Justice issued guidelines for such sentencing
pands for both Aborigina and non-Aborigind communities. A limited number of communities
have committees that have been formaly sanctioned by the province, and where that is the case
(i.e. formd provincia sanction) the province and police offer some developmenta assstance.

Membership and recruitment vary, ranging from exclusively elders (i.e. members of the
grandparent generation) to mixed ethnic, age, and gender groupings. All members are expected
to be good role mode's, knowledgeable about community resources, comfortable with a
consensus/ mediation gpproach and, where Aborigind, informed about traditional ways.
Offender digibility criteriavary but in al cases the offence cannot be serious assault. In the basic
modd the sentencing pand comes into play after the offender has been found guilty. The
sentence pand isheld in private, consensus reached, perhaps some reintegration occurs, if only
hugs, and then awritten recommendation is subsequently sent to the judge. As avariaion of this
basic model there may a pre-court diverson modd (i.e. bypassing the court system), something
favoured by many advocates as more efficient and more empowering to the community.
Sentencing circles dong the lines of those happening in the Yukon (see“R. v. Moses™ below)
were uncommon, if at al extant. The sentences in this Alberta program are non-incarceral and
usudly smilar to community service orders, sometimes with an imaginetive angle. The offender
and higher family must agree that the sentence is fair. The judge accepts the recommendations
and, in fact, according to Nielsen, in the two cases taken to appeal because the judge did not,
the recommendations of the sentencing pane were uphdd.

Nielsen contrasts sentencing pands and the 'euro-based' system in the usud way, comparing
their objectives, styles, and so forth. She discusses the myriad of factors contributing to or
detracting from the legitimacy or acceptance of this new sentencing initiative. She raisesthe
question why such a different process would be grafted upon the conventional mainstream one
and even be so accepted by the latter's officials (e.g. police, judges) but she neglects to note
here that such sentencing panels are consstent with Y OA ideas and aso meant to increase
respect for the maingtream judtice system, considerations which suggest compatibility and
symbios's between these initiatives and that judtice system.

Nightingale, M. Just-Us and Aboriginal Women. Unpublished paper. Ottawa:
Department of Justice, 1994

Nuffield, Joan. Diversion Programsfor Adults. Ottawa: Solicitor General Canada,
1997 (also available on Inter net homepage @ www.sgc.gc.ca)
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This report reviews evauated programsto divert adult offenders from further involvement with
the crimina justice system. The author focuses on those projects where the intention was to
address offenders risks and needs through program intervention. Thereview is organized in
terms of the stagein the crimina process where the diverson occurs. pre-charge diverson,
deferred prosecution, diverson at the sentencing stage, and post-incarcerd programs. The
author neglects evaluated diverson programs in Canadas Aborigina communities, and makes
up for the overdl paucity of relevant Canadian materid by referring extensvely to American
sources (as well as afew European program evauations), and also to programs directed at
youths.

In generd, she concludes that the evauations were inadequate in that they were overly
descriptive of the process and provided little detail regarding implementation or effects. Control
groups were seldom part of the evaluation design. In the pre-charge diversion programs (e.g.
cautioning) the author found wide and unjustified disparities within and between offences and
police forces; the treatments were seldom more than alecture, and effects often were counter-
productive. Deferred prosecution, where proceedings were suspended for a specific time
pending the defendant's undertaking some kind of program (e.g. drug therapy, employment,
efc.) and subsequently referred back to the prosecution for a decision whether to withdraw
charges or proceed, was found to be widespread and sometimes effective. At the sametime
few cases were subject to deferred prosecution, and these were often cases that would have
been dismissed or given a suspended sentence. The program intervention was frequently so
short-term and modest that significant positive effects were unlikely. Diverson a the sentencing
stage often took the form of aternate sentence planning programs where a client-specific plan
was developed and submitted to the court. Insofar as the court accepted the plan, the offender
usudly received probation and of course was expected to follow the plan. Evauations of the
post-conviction diverson programs typically indicated a positive impact (e.g. lessrecidivism.
less serious re-offending). The author refers to few adult post-incarceration programs, none of
which received particularly postive evauations.

The author concludes that if diverson isto be effective the specific program interventions will

have to be better devel oped and more appropriate to offenders risks and needs, and diversion
will have to be utilized in more serious cases which justify more intensve trestmen.
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Oates, Maurice Jr. Dealing With Sexual AbuseIn A Traditional Manner. Prince
Rupert, B.C., unpublished manusxript, 1988

This monograph iswritten by an Aborigina psychologist and focuses upon the active
intervention of the community. It criticizes the way sexud abuse is now handled — theway it is
reported, the procedures followed, the disposition rendered — as reflecting alegdigtic gpproach.
He argues for focusing on the harm that has been done and the best way to repair the damage.
Emphasized are truthtdlling, identifying the needs of al concerned, establishing forums for
emotiona release and as support groups, and devel oping means for repentance and reparation.
The author argues that in Aborigina culture no one was considered ‘unchangeebl€, that
deviance or 'crime’ was deemed a Stuation where a person was 'out of balance, and that
heding was effected in an holistic manner. He emphasizes dedling with sexud abuse within the
extended family rather than through police, externd agencies, etc. which is now the legdly
required way to proceed. He recommends what might be called a diverson program where the
offender plus some supporter or aly meets with atrained Aborigind sexua abuse coordinator
and aso with extended family members and/or elders. The offender has to accept full
responsibility and cooperate or the caseis referred to the conventiond legd system. The
conclusion of the aternative process, in hismodd, is areparation feadt. In effect what he
describesis very smilar to what nowadays is cdled family group conferencing.

The author lists some 17 features of the traditiona process — disclosure, confrontation,
protection, support groups, the extended family gathering, the ceremonids, the consensus
solutions, etc. As he spells out these features, he alows for interaction with the formd justice
gystem at various stages, and, in fact, calsfor guidelines to be developed to determine what
offences can be handled specificdly in thistraditiona process. Again for the most part what is
described is something Smilar to the Hollow Water modd.

Phyne, John. " A Critique of the Panoptican Thesis", I nternational Journal of Sociology
and Social Policy, 12, 1992

Herethereis the argument and evidence againgt the theory that dternative justice programs
contribute to increased state surveillance (e.g. net-widening).

"R.v. Moses’, 11 Crim. Rep. (4th) 357 (Yukon Terr Ct); alsoreprinted in the text
Dimensionsof Criminal L aw, 1992

Thisisthe classc case which has defined the circle sentencing principles and proceduresin the
Y ukon. The offender, who had along history of substance abuse, violent acts, and
incarceration, had committed an assault with a bat on an officer, thieved, and breached
probation. He was found guilty on these charges. The disposition was nortincarcera but multi-
stage and involved family support, isolation, counsdling, etc. Apparently the resort to the circle
sentencing format was rather spontaneous, occasioned by many officias believing that the whole
dtuation from a conventiond justice- response perspective was salf-defeating and likely to
worsen things. A case is made for the circle's physica arrangements and the circle dynamics
(e.g. spesk while dtting, use persona names not titles, dl persons within the circle must be
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addressed, anyone in the circle may ask adirect question of anyone ese there). The advantages
of circle sentencing are claimed to include greeter lay participation, creative new solutions,
involving victims, extending the focus of the crimind justice system to look at the causes of
crime, mobilizing community resources and partnership, and merging va ues between first
nations and provincid and federa governments. Thisis acomplex document which deds at
depth with the issues raised by the inventive approach used to sentence an Aboriginal person.

Roberts, Julian and Carol LaPrairie. " Raising Some Questions About Sentencing
Circles', Criminal Law Quarterly, 1997

The authors indicate thet their focus is on the utility of sentencing circles to the non-Aborigind
culture, indicating thet their application in Aborigina culture raises other issues that go beyond
the scope of the paper. At the same time, in assessing the utility of sentencing circles, they
bascaly put forth criteria and then assemble evidence drawn dmost exclusively from the
Aborigind experience since there is no other experience to draw upon. They contend that while
extravagant claims have been made about Aborigina sentencing circlesin terms of reducing
recidivism and crime, supporting evidence is non-existent. Further, they argue that Aborigind
sentencing circles have had a negligible impact on the reduction of incarceration, and in fact,
Aborigind incarcerations sgnificantly increased in the Y ukon Territories and Saskatchewan
between 1990 and 1995 despite the large number of circles that took place in these two
regions. They argue that sentencing circles run counter to the 'Just Deserts theory of punishment
(where punishment is proportiona to the seriousness of the offence) since individud
circumstances are emphasized, afact that raises many questions for equity, abasic principle of
Canadian sentencing policy. In their view sentencing circles, by representing areturn to highly
individualized sentences, could possibly be seen as aretrograde step. They cdl for rigorous
examination of results to replace "anecdota evidence' and "extravagant clams'. Clearly, despite
ther disclamers, this paper isamgor critique of sentencing circlesin Aborigind communities.
Perhaps, by their disclaimer, the authors are acknowledging that a complete assessment of
sentencing circlesin Aborigind communities would aso have to take into account thelr impact
on community development and the extent to which they have fostered other goas such as
collective responshility, self-government, and so forth.

Ross, R. Dancing With a Ghost: Exploring Indian Reality. Markham: Octopus
Publishing Group 1992

This book is based upon a provocative paper written by Ross in 1987 where he speculated
upon his experiences with Aborigind peoplesin the justice system, discussng an Aborigind
‘way', atraditiona ethos. Nor-confrontation, avoidance of a show of emation or being critical
of others, use of parables rather than direct orders or statements, and so forth are components,
he argues, of adifferent, Aborigind culturd style. He explores the thesis that retention of this
culturd style, this ethos, intheradicaly different modern societd context may be amgor reason
for present-day problemsin Aborigind communities. He suggests thet individuals may not have
"the tools' to ded with dl the current critical turmoil that modernity has effected (e.g. the whole
essence of community has changed), something which explains the necessity of an dternative



justice system that encourages people to 'open up the heart', that encourages healing and getting
/ restoring balance.

Ross, R. Dudling Paradigms. Western Criminal Justice Versus Aboriginal Community
Healing. Ottawa: Aboriginal Justice Directorate, Department of Justice. 1993

Ross contrasts Aborigind traditiond justice practices and the maingtream justice system. He
argues that insofar as there are to be Aboriginad dternatives, then these interventions should be
Aborigina-basad, involving community control and heding principles, and focusng on serious
familia and interpersond violence which isamgor problem in many reserves. He contrasts
sharply thistype of 'heding' intervention which he seesin the famous Hollow Water program,
with initiatives on reserves such as Sandy Lake and Attawapiskat where the offences
consdered are modest and the program is basically an gppendage to the regular court system, a
case processing approach in his view. Ross compares these 'hedling' and 'case processng'
gpproaches on avariety of practica issues such as the successful involvement of eders. While
cdling for the former (i.e. the healing approach) as the mgor "intervention or dternative’
drategy in Aborigind society, Ross dso refers to the need for (and participation of) trained and
independent professionds or para- professionas who can command community support.

Ross, Rupert. Returning to the Teachings. Exploring Aboriginal Justice. Toronto:
Penguin, 1996

This book continues Ross ingghtful exploration of the Aborigina ethos and perspectives on
judtice. It amsat filling avoid in discussons of how Aborigina perspectives may indeed be
quite different from those underlying the mainstream system, and particularly suited to the chief
socid and justice problems facing Aborigina peoples today.

Saskatchewan Justice. Sentencing Circles. A Discussion Paper. Regina: Policy,
Planning and Evaluation, Department of Justice, Saskatchewan, 1993

This discussion paper addresses the use of sentencing circles in Saskatchewan, noting that there
has been some such experience in the northern part of the province and that amgor themein
Aborigind justice has been making the sentencing process more relevant and appropriate for
Aborigind people. The paper suggests that the idea of a sentencing circle might itself be seen as
the impaosition of aforeign idea on Aborigina people, as suggested by some scholars and
observers who contend that the traditional system emphasized non-interference and avoided
confrontation and allocation of respongbility. The paper notes that the idea of having a
sentencing circle has, in practice, been deemed relevant only after afinding of guilt has been
made, and has been advanced sometimes by judges and sometimes by others such as defence
counsdl. Review of court experience to date indicates that the purpose of sentencing circlesisto
shift to sentencing principles ather than retribution, and to involve the victim and the community.
Other factors affecting the issue of the gppropriateness of utilizing sentencing circles include the
seriousness of the offence (e.g. where the conventiona sentence would be less than two yearsin
prison), the willingness of offenders and the community to participate, the ability to involve the
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victim directly or through representations, and the attitude (i.e. contriteness) of the offender.
Clearly, each case would have to be decided on its merits and, as the authors note, one impact
of thisindividudized gpproach may wel be increasing digparity in sentencing, thereby raisng the
issue of equity.

The paper raisesissues such aswho is respongible for investigating the potentia for the Circle,
for handling its arrangements (the authors think there should be an objective service provider
here), how does one identify ‘the community’, who should attend and what should their role be,
what is the process to be followed in the actud sentencing circle (e.g. dtting arangements,
judge presiding, introductions, prosecution and defence sentencing submissions), whether the
judge's find decison is seen as informed by the discussions or as directed by the group
consensus, what if any rules apply with respect to perjury, dander, etc. Findly, the paper notes
that for evauation purposes, consderations include the resources required, and the impact on
the victim, the community, and the offender. A prior congderation is agreement on the aims of
sentencing circles.

Saskatoon Community M ediation Services. Restor ative Justice: Four Community
M odels. Saskatoon: Department of Justice, 1995

This paper reports on arestorative justice conference held in Saskatoon in 1995. The purposes
of the conference were "to listen to Aborigina perspectives on restorative justice”, to find out
what interesting developments are occurring in different socid contexts (Aborigina, Audrdia,
New Zedand, Japan), and to examine issues in vidim-offender mediation. Severd Aborigina
presenters expressed scepticism about the mainstream society's responsveness to restorative
justice. One Aborigina person argued that hedling and an holistic approach are centrd to the
Aborigina perspective, while afemae presenter contended that Aboriginal women are pivota
to developmentsin the Aborigind community —"if you see any Aborigind justice project that
doesn't centrdly involve the women, then you're not looking at red judtice’. Sentencing circles
were discussed by severd presenters and generdly seen as representing a positive step and
consderable improvement over existing mainstream justice practices. One judge contended that
"if you involve the community ... you open up the possibility of forgiveness and reconciliation so
people can get on with their lives. In smal communities thisis absolutdy critica™. The Audrdian
and New Zedand versons of family conferencing were aso discussed.  Successes were noted,
as were Aborigind influences and the paralels with Canadian Aborigind sentencing circles. The
Japanese system of restorative justice was seen as Smilar in many ways (e.g. an emphasson
harmony, hedling, and the locad community) to Aborigind judtice initiatives.

Sentencing Team, Crime and Public Policy Sector, Justice Canada. | nter mediate
Sanctions. Ottawa: Department of Justice, 1992

Hereit is noted thet Bill C-90 articulates the principle that "al available dternatives to
imprisonment that are reasonable in the circumstances should be considered, particularly in
relaion to Aborigina offenders’. In reporting on the last round of consultation for this document
the authors note that "there was generd support to find ways to involve Aborigind communities
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in the sentencing process. There was concern that the current system has too many legd
obgtacles. It isimportant to bring crimina justice closer to Aborigind communities'.

Stuart, Barry. " Sentencing Circles. Purpose and Impact” . National: The Canadian Bar
Association M agazine, 1994

Stuart, ajudge, has been credited with implementing the first modern-day sentencing circlein
Canada. Here he emphasizes that such interventions, such as sentencing circles, can empower
community members to resolve their own issues and, in that way, restore a sense of collective
respongibility. Circle sentencing, in his view, "improves the cgpacity of communities to hedl
individuas and families and ultimately to prevent crime". It offers opportunities for dl members
to better understand the causes of crime and to work together to remove conditions fostering
crimina behaviour. Stuart's gpproach is a pragmatic rather than alegd or apalitica position on
Aborigind sysems of judtice.

Stuart, Barry. Building Community Justice Par tner ships. Community Peacemaking
Circles. Ottawa: Department of Justice, Aboriginal Justice L ear ning Network, 1997

Thisis an interesting, detailed case for, and outline for initiating, community peacemaking circles,
by ajudge who has been one of the leading advocates and initiators of this justice system
development in the Y ukon Territory. Stuart focuses on community court circles which entall
much community involvement, as opposed to sentencing circles which he defines as court-
initiated courtroom circles. He discusses the principles of the circle process (especidly
digtinctive isthe focus on halistic heding), the participants (circles differ from the maindream
system in emphasizing equa opportunity and respect for al participants), and the operating
philosophy ("community development is as centrd to the work of circles as community justice").
In discussing the maintenance of community judtice initiatives that pawn circles, Stuart
emphasizes the importance of a number of factorsincluding community support, volunteers, and
evaduation. In the latter case he stresses the importance of internd evauations that get a the
secondary impacts of community peacemaking circles (e.g. reduced interpersona conflict).

Stuart makes it clear that community peacemaking circles are more than sporadic, spontaneous
events occasioned by a particular judge. He stresses the essentid role of a community justice
committee which receives gpplications for circles and which channedls cases to avariety of
options. Also emphasized are key community roles such as 'keeper of the circle, the occupant
of which has sgnificant responsibilities for organizing the cirde and guiding its implementation in
a specific case. Pre-circle preparation is deemed to be very important for the success of
community court circles as are training courses (for professonals as well as for volunteers) and
public meetings. In along chapter on the circle hearing he informs the reader asto issues of
logigtics, consensus building, and spiritudity, and describes the hearing in terms of seven stages
(e.g. opening the circle, legd steps, closing the circle). In an appendix to the text Stuart provides
an example of such an initiated program from his Y ukon experience.

Stuart contragts the circle innovation with the mainsiream system which he says "doesn't work”.
Heis very postive about the circleinitiatives, arguing that they produce reduced recidiviam,
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community development, and improved justice delivery. A number of "mythsthat act as barriers
to community justice” are identified including the myth thet only professonas can be effective,
and the myth that such justice programming can only work in smal, homogeneous communities.
Throughout the monograph Stuart exudes humility and openness to dternative processes. He
does gppear somewhat more combative on the issue of evauation and especialy towards the
media and academic researchers who, in hismind, are quick to disparage community justice on
the badis of too narrowly conceived performance indicators such as recidivism.

Tavuchis, Nicholas. Mea Culpa: A Sociology of Apology and Reconciliation. Stanford
University Press, California, 1991

Tavuchis provides an interesting and in-depth analys's of gpology, akey dimension of
restorative justice and often deemed arequisite to an offender's successful rehabilitation. He
contends that gpology is essentidly a socid exchange. 1t begins with "the knowing and wilful
violation of amutualy binding norm that defines those affected as members of amord
community”. In al societies there are socidly patterned and objectified definitions of what
congtitutes an apologizable offense and how one is expected to speek to it. Apology can come
in many modes, and the author discusses the "many to one’, the "one to many”, and the "many
to many" modes. In Canadian society examples reaedily come to mind of dl these forms (eg. the
"many to many” form is seen in the government's apology for the abuse of resdentia schools).
Tavuchis describes these modes of gpology largdly in rdation to Western civilization, but he
does offer some contrasts with Japanese culture. He argues that there is athree-phase, universa
dynamic to apology. Firs, there is the wrongdoer's responsveness in terms of sorrow.
Secondly, thereis explicit acknowledgement by the offender which entails taking responghility
for the action, expressing sorrow, and seeking forgiveness from the offended party. Thirdly, the
loop is closed by the forgiveness of the offended, which symbolizes reconciliation and dlows the
resumption of norma socid relaions.

Tavuchis stresses the humanizing and civilizing potentid of gpology for individuas and
inditutions. At the same time he observes that "there are actsin the mora spectrum that are
beyond forgiveness, individud and collective actors gpparently impervious to sorrow, and
inditutiona imperatives that can effectively sllence such speech”. Apology, he holds, is alearned
phenomenon and therefore it isimportant to ask in any society, "to what extent isan
gppreciaion of the remedia aspects of gpology cultivated in different socid environments, such
as family and peer groups'. Clearly, it would be very appropriate to ask to what extent such
cultivation of gpology isacentra dimenson of justice processes in modern society.

Turpel, Mary Ellen. On The Question Of Adapting The Canadian Criminal Justice
System For Aboriginal Peoples. Don't Fence M e In. National Round Table On
Aboriginal Justice I ssues, Royal Commission on Aboriginal Peoples, Ottawa, 1993

In this paper prepared for the Nationa Roundtable on Aborigina Justice Issues (Roya
Commission on Aborigind Peoples) Turpd discusses the generd issue of whether the Canadian
Crimina Justice System can be adapted for Aborigina people. She emphasizesthat there are
differencesin vaue-orientations, principles, and dstrategic directions between Aborigind peoples
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and their traditiona systems on the one hand and the Canadian system on the other. At the same
time she congders the impact of the destruction caused by colonialism and oppression, and dso
the diversity among Aborigind peoples. She stresses differences between Aborigina and
maingtream sysems that exist on avariety of fundamental Judtice principles, and emphasizes the
Aborigind focus on harmony, hedling, and consensus. She argues that dua respect of
differences (and rights) should be the theme of future Justice considerations and collaboration,
and holds that asingle inclusive modd will be problematic, especidly outsde urban aress.

Webber, Jeremy. " Individuality, Equality And Difference: Justification For A Paralld
System Of Aboriginal Justice” in Aboriginal Peoples and the Justice System. Ottawa:
Royal Commission on Aboriginal People, 1993

Webber deds with the mora and everyday rationdization for a pardle Aborigind justice
sysem vis-a-vis Canadian concerns for fairness, equity, commonness and so forth. He sees
Aborigind justice as a matter of roots, context, and identity. He dedls with severd possible
objections to an autonomous Aborigina system. In discussing concerns about the protection of
individud liberty, Webber observes that undoubtedly there would be the possibility of opting-
out, and the Charter of Rights and Freedom would protect certain rights. On another possible
objection, namely the legitimacy of authority, \Webber contends that concern would be about
indtitution building at the community, band or First Nation leve. and the question of whether
Aborigind societies lack the safeguards which non-Aborigina Canadians consider important.
Here he argues for areinvention of tradition appropriate to the new societa Aborigind
circumstances which may, for example, require inventing checks to prevent abuse which were
unnecessary hundreds of years ago. He contends that any Aborigind system will have to pass
some standards for effectiveness and lack of corruption. On equaity and commonness, Webber
notes that Since some basic standards are essential to the continued cooperation of Aborigina
and non-Aborigind peoples, there would need to be some consstency in minimad standards of
conduct upheld by the crimind law or other means. Webber emphasizes that he is not
suggesting that acompletely separate Aborigind justice system is essentiad or even desirable.

Zimmerman, Susan. " The Revolving Door of Despair: Aboriginal Involvement in the
Criminal Justice System™, U.B.C. L aw Review, Vol. 26, 1992

Thisisawdl-written, comprehensve overview of Aborigind involvement in the Canadian
Jugtice System. The author, affiliated with the Law Reform Commission of Canada at the time,
caried out the study in conjunction with the Manitoba Inquiry on Justice and Aborigind
Peoples. She provides a brief factud description of Aborigina involvement in the crimind justice
system, aong with some policy discussion and extensive recommendations, for each stage or
levd of the justice system, from policing to parole and aftercare. At each step it is clear that
Aborigind people are disadvantaged if not discriminated againgt. In generd, the main thrust of
the paper is advancing recommendations for a more equitable Canadian justice system for
Aborigind peoples, and the main themeisthe call for more governmental funding (i.e. human,
meateria, and program resources) and more Aborigind control over and direction of these
resources. The author acknowledges that such recommendations can be characterized as mere
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"tinkering" and fdling far short of "the aspiration of Aborigina peoplesto assert control over
their lives and degtinies’, something she strongly supports as along-run objective.

The paper represents well the conventional, progressive non-perspective on Aborigina peoples
and the Canadian justice system. But andyses are limited (e.g. what is the role of socio-
economic status?) and few hard choices are made; for example, in referring to the debate over
whether in corrections the emphass should be on cross-culturd training of non- Aborigind steff
or the hiring of Aborigind gaff, the author's solution is "more of both”. Moreover, the article
could not take into account justice system developments of the 1990s including the development
of diverson and of sentencing circles, as well asthe indigenization and increasing Aborigina
adminidration of policing across Canada. Still, it is afine article and two pointsin particular
should be noted. The author observes that the responses of Aborigind participants during the
Law Reform Commission consultations emphasized the need for respect for Aborigina vaues
and customs, and for their having ownership of the system of laws which govern them.
Additiondly, she notes that community involvement (and by implication, community
development in al respects) is centra to the success of Aborigind justice dternatives.
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Aboriginal Corrections Policy Unit (eds.). Community Development & Resear ch.
Ottawa: Aboriginal Peoples Collection, Solicitor General Canada, 1995 (also available
on I nter net homepage@ www.sgc.gc.ca)

This monograph isthe result of an intensve two-day sesson focused on community
development and research in relion to justice issues in the broad sense and especidly relating
to Aborigind corrections. The consultation was held in Ottawa August 25-26, 1994 under the
auspices of the Aborigina Corrections Policy Unit of the Solicitor Genera. The purpose wasto
assg in the preparation of a community development manua which Aborigina people would
find useful in furthering communities effective and efficient initistion of justice and corrections
projects. All phases, from resource mohilization to securing funding to having evauations carried
out, were consdered. A number of Aborigind communities were represented as were some of
the more well-known Aborigind justice projects (e.g. Hollow Water). There was much
discusson of how research fitsin, how it can be participatory, entail some community
ownership, be a positive force for community development, and what should be in a protocol
guiding the evaudive research.

Some basic themes of community development are detailed including developing a capacity to
sf-direct, integrating past and present customs and practices, and involving al members. The
complexity and mutua requirements entailed in the government-community relationship were
highlighted. The Community Action Pack (Hedth Canada) was deemed to be a useful kit for
communities wanting to act on problems and refers to dl aspects from running amesting to
evauating results. There was much concern too about the lack of community involvement in
developing research projects and new styles of research were caled for such that participation
and community empowerment results. There was consensus that research funding should include
money for the development of proposasin order to respond to the Aboriginal view that money
is available for research but not programs. A large section of the report is devoted to how a
community might undertake a research project — reasons for the project, specific objectives,
establishing a committee, informing the community, usng consultants and outside resources, €tc.
Thereisauseful checklist for developing community projects and also acomprehensive list of
funding sources (i.e. funding programs that might be accessed).

Aboriginal Corrections Policy Unit (eds.). The Four Circles of Hollow Water. Ottawa:
Solicitor General Canada, 1997

See annotation in Part A.

Aboriginal Justice Directorate. National Inventory of Aboriginal Justice Programs,
Proj ects and Resear ch. Update. Ottawa: Department of Justice, 1992

This document provides a detailed listing of Aborigind justice programs, projects and research
asof 1992. It ligts these more than 400 items by federa department (Justice, DIAND, Solicitor
Generd, Other) and aso by province and territory. In each ingtance there is specification of the
delivery agency, the purpose of the project, its target groups, funding arrangement, contact
person, and starting and completion dates. The projects cover the entire spectrum of justice
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concerns from family violence, dternative measures for youth, to training for specid congtables.
In addition there is an executive summary and useful updated socio-demographic and crime and
corrections data for each province and territory as well as for Canada as awhole.

Aboriginal Legal Servicesof Toronto. Community Council Reports, Quarterly
Reports, 1993-1995, Toronto

Aborigind Legd Services congsts of a courtworker program, an Aborigina lega aid clinic, a
training program for court workers, an inmate liaison program, and a diverson program. This
latter intervention diverts adult Aborigina offendersin Toronto before their cases get processed
in court. The protocol established with the federal and provincia governments is quite broad
excluding only the most serious offences and incidents of family violence. In most respects the
program is quite smilar to other mgor Aborigind adult diverson programs (e.g. Indian Brook,
Nova Scotid) in terms of protocol, selection of panel members, post-charge referrd, format of
the hearing, minimum involvement of victims, types of digoostions, budget leve, and pivotd
datus of crown prosecutor. It differsin having abroader digibility for offences, in its handling of
cases where the dispogition is not completed, in the pattern of offences dedt with (primarily
theft, prostitution, and court offences), and in its aggressive advocacy and pursuits of cases for
diverson. Extendve data are systematicaly compiled on the socio-demographic characteristics
of clients, type of offencesinvolved, dispositions rendered, completion rate, and recidivism. It
has been one of the most successful Aborigind adult diversion programs initiated in Canada.

Arnot, David. " Sentencing Circles Permit Community Healing" . National: The
Canadian Bar Association M agazine, 14, 1994

This paper presents a srong argument for Justice interventions such as sentencing circles which
can both assst community hedling (something rarely achieved under conventiond sentencing
practices) and restore a sense of ownership (and ‘tradition’) to Aborigina peoples. Arnot holds
that sentencing circles have fodtered a revitdization and sdf-worth in the individuas who came
before the circles and "revitdized a collective pride in Cree communitiesin the ared’.

B.C. Caalition For Safer Communities. An Elaboration Of Community Needs In Crime
Prevention. Vancouver: The B.C. Coalition For Safer Communities, 1997

This report provides an overview of the concerns and needs, with respect to deding with crime
and related socia problems, of a sample of communities across Canada. Focus groups were
held (utilizing a common discusson guide) and relevant Satisticd information gathered for
twenty one communities, three of which were firgt nation communities. Common themes that
emerged included a desire for more detailed information on crime and socid factorsin loca
communities, the need for more resources to be designated for basic socio-economic
development and conflict resolution, and the view that crime prevention should be seenina
much broader sense than is usudly the case.
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Bopp, Judie and Michad Bopp. Responding To Sexual Abuse: Developing A
Community-Based Sexual Abuse Response Team In Aboriginal Communities. Ottawa:
Solicitor General Canada, Aboriginal Peoples Callection - Technical Series, 1997

Asthe authors note, nowadays dmost al Aborigind communities are struggling with the issue of
dedling with sexua abuse. It is an extensve and serious issue in Aborigind society and one
where Aborigina peoples have been dissatisfied with the response provided by the mainstream
justice system and, more importantly, with the gpproach and conceptudization of theissuein
maindream society. Increasingly, Aborigind communities and Aborigind professonds have
favoured aternatives rooted more in communitarianism, retorative justice, and healing. New
drategies such as community response teams and community wellness programs are dso
favoured. Thismanua has been written "to assst Aborigind community sexud abuse response
teams (CRTS) to develop ... strategies for addressing the issues of sexud abuse ... [introducing]
the main issues and problems with which CRTs should be prepared to ded”. The authors
discuss the understanding of sexud abuse in First Nations communities, the community wellness
approach, care for the caregivers, response to abuse a the time of disclosure, the development
of acommunity response team, involvement of the community, and legd and adminidrative
concerns. Resource information is provided on most topics and appendicesinclude abasic
workshop program geared to enable community teams "to engage the materid in the manud", as
well as an outline for atwo-year sexua abuse worker training program.

The monograph presents a credible account of why sexual abuse became so prevaent in
Aborigind communitiesin the post-World War Two era. The authors trace the decline of clear
traditiona boundaries and rules regarding sexua conduct to the impact of colonization and its
asociated drategies and palicies (e.g. resdentid schools). Thereis an interesting discussion of
traditiona values and traditiona teachings on healing. The authors contend that over the past
twenty yearsin particular an Aborigina heaing movement has emerged which has spawned the
recent effective community-based gpproaches to the problem of sexual abuse. The movement
has been fuelled by are-awakening of traditiond spiritudity, culturd identity, and politicd
action.

Among the highlights of this reference manual, perhgps the most important, are the discussions
of how to develop community response teams and community wellness programs. The authors
aso provide a clear and thorough account of dedling with the critical first phases of responding
to sexua abuse incidents (see At The Time Of Disclosure below). Throughout the monograph
the authors are continuoudy differentiating and integrating Aborigind and mainstream
gpproaches and experiences in relation to sexud abuse and to justice issues in generd. They are
cautious in their arguments and in their advice to potentid community practitioners. In other
words, they gppreciate the complexity of the issues and the need to balance the various
congderations. They emphasize the importance of establishing protocols with the mainstream
justice system and of attention to records and to detailsin general. A specid aspect of the
manud isthe congderable atention given to caregivers, with tips to recognize and avoid stress
and burn-out (avery red threat given the intendty and time-consuming nature of the caregiver
rolein smdl, densdy- networked communities) and guideines for their activities.
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Overdl, thisis an excdlent reference manud for front-line caregivers. Its higtorica and
explanatory modds may be somewhat smplistic but the authors are more interested here in
fadlitating community development than in advancing scholarship — though a careful reading
would reward those who have that orientation. This reference manud is wdl-written, contains a
host of interesting resource materiads, good tips and useful procedurd information, and succeeds
in its objective "to inform anyone interested in working on the challenge of sexud abuse from a
community-based platform about what isinvolved in mounting an effective community

response’.

Bopp, Judie and Michael Bopp. At The Time Of Disclosure: A Manual for Front-Line
Community Workers Dealing with Sexual Abuse Disclosuresin Aboriginal
Communities. Ottawa: Solicitor General Canada, Aboriginal Peoples Collection -
Technical Series, 1998

Thismanud isaby-product of the above, more broadly-focused manua prepared by the
authors. The objective here is to focus upon the time of disclosure of sexud abusesin the
community and to asss the front-line community workersin responding effectively to that
gtuation. The authors reiterate their perspective on traditional Aborigina societies and sexud
abuse (eg. that there were strongly held and widdly shared norms againgt sexud abuse and little
actud abuse) and the shattering of these normative systems and the effective community
sanctioning as a result of colonization and its associated Strategies and policies. They contend
thet the terrible sate of abuse in Aborigind communities in the post-World War Two era has
begun to be dedt with as aresult of the movements (i.e. piritudity, identity, hedling) which have
been impacting on Aborigind communities sSince the 1980s. The authors argue that there is now
aclear dterndive to the gpproach followed in mainstream society, one that emphasizes
restorative rather than retributive justice, and wellness rather than sickness. At the same time the
authors acknowledge that both mainstream and Aborigina gpproaches have to accommodate
one another, and note that spiritudity, heding and restorative justice have strong rootsin the
maingtream society. Accordingly, their manual draws heavily on both sources of literature for
definitions, lessons learned, strategies to follow and so forth. Moreover, the authors, while
emphasizing the Aborigind gpproach and the achievements atained thusfar in locd
communities, condstently show a sengtivity to the demands and requirements of the larger legd
system and to the values of impartidity, professondism and technicad competence when dedling
with sexua abuse.

The authors discuss what abuseis, why it is a serious problem, the patterns of abuse, Sgns of
abuse, guiddinesfor intervention (especidly when deding with children) and the issues and
needs of the various parties at the time of disclosure. These are dl strikingly similar to what one
would describe for mainstream society and indeed the literature cited here islargely non+
Aborigind. They aso discuss why and how sexud abuse, and especidly the response to sexud
abuse, are different in Aborigind societies. Here they highlight the pervasiveness of the problem,
and the specid challenges and opportunities presented by Aborigind community life. The
preferred model for response advanced in this reference manud calls for the establishment of a
community-based response team and for the development of a community wellness program.
The community response team includes representation from the legd and child protection
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agencies and represents an integrated and coordinated response involving agents and
perspective from both the local community and larger society. Particular attention is paid to the
stress and burn-out that front-line caregivers and members of the community-based response
team frequently experience. The authors dso utilize available Aborigind materids to highlight
examples of community response teams, and prevention and healing programs that appear to
have been successtully implemented in Aborigind communities.

The manud should be seen in appropriate context. While the authors premise that thereisan
increasingly pervasive and credible Aborigind approach or justice movement is vaid enough, it
isdill the case that few communities are actudly implementing the extensive dternative sysems
described in the manud. Fewer dill are the qudity evauations which examine the extent to
which such intervention strategies as community response teams for sexud assault are equitable
(fair to dl community members), efficient (justify the consderable costs and community
involvement required), and effective (achieve welnessfor victims, offenders and the
community). It isinteresting that the chief source for most of the guidelines, Sgns of abuse,
issues for the various parties and so forth is a non- Aboriginal handbook published in 1982 (i.e.
Sgrai). It could be said that the development of a better, more Aborigindly-reevant system for
dedling with sexud abuseisjug beginning. This reference manud will certainly asss caregivers
and front-line workersin advancing that development.

Burford, Gale and Joan Pennell. Family Group Decision-M aking Pr oj ect:
I mplementation Report Summary. St. John's Newfoundland: | nstitute of Social and
Economic Research, Memorial University, 1996

This report deds with the gpplication of the principles of New Zedand's family conferencing to
cases of family violence, including some sexud abuse cases, in Newfoundland. As a pilot
project the program was implemented in 1993 at three Stes, Nain (the home of some 1200
Inuit), S. John's, and Port au Port Peninsula. The report answers numerous questions about the
purpose, procedures, and impact of the initiative. The authors argue that the modd is gpplicable
across culturd boundaries providing there is high involvement of loca peoplein adapting it to
their use. The report deals with commonly raised questions about objectives and implementation
(eg. typicd problemsin setting up afamily conference, dedling with the possibility of
intimidation, cogts, family assessments of the experience). The authors conclude that family
group conferencing is an effective way to ded with violence and sexud abuse without
discounting the seriousness of these problems.

Campbell, Jane and Associates. Evaluation of the Nishnawbe-Aski L egal Services
Corporation. Toronto: Ontario Ministry of the Attorney General, 1994

Campbell, Jane and Associates. Justice Development Workers: Review and
Recommendations. Ottawa: Justice Canada, Aboriginal Justice Director ate, 1995

This paper presents a basic bare-bones review of federd and provincid projects generating
justice development workersin Aborigind communities. Using a mailed questionnaire the views
of saventeen justice development workers (varioudy called justice coordinators, facilitators,
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researchers) were obtained. These data were supplemented by information from afew
community managers and a handful of funding officids. The primary role of the justice worker in
practice was seen to be serving as a bridge between the community and the externd justice
system, filling service gaps, more than doing community justice development. Mgor problems
included the implications of short-term funding, and the lack of training for most workers. Still, a
number of interesting initiatives were launched by the justice workers and they clearly found lots
of useful judtice activities to focus upon, usudly sretching their initid mandates. Apparently, too,
the communities supported and valued the projects as did the externd justice officids. The
report highlights the factors that have led to successful justice worker programs (e.g.
community participation, formation of justice committees, good pre-implementation work, good
communications to the community) and correspondingly, factors that were associated with the
least successful programs (e.g. lack of clearly stated objectives, poor communication of the
project's mandate and limits). The report dso cdls attention to the importance of in-service
training, networking with the external justice system, and collaboration with other service
providersin the community.

Campbell, Jane and Associates. Sentencing Circles— A Review. Ottawa: Justice
Canada, Aboriginal Justice Director ate, 1995

This report provides a summary overview of how sentencing circles have operated in Canada,
especidly in the Y ukon and Saskatchewan where these initiatives have been concentrated. The
sentencing circles key ingredients are consdered to be aprior guilty pleaor finding of guilt, and
the assembly of justice system officia's and community representatives along with the offender
and the victim, to discuss and reach a consensus on the digposition of the case. In compiling the
information the author depended upon interviews of participating judges and crown prosecutors,
and asmall number of available case files. After abrief discusson of reasonsfor the
development of sentencing circlesin the early 1990s (citing the 1992 case of "R. v. MoseS' as
path-breaking), there is reference to factors influencing a decision to hold a sentencing circle,
factors such asthe willingness of dl participants, the type of offence, community readiness, and,
especidly, awilling judge who is the authoritative decison maker in virtualy al aspects. Since
the sentencing circles have no specific legidative basisit is not surprisng that thereis
consderable variation in practica aspects (e.g. location of the circle, notification procedures,
diverdity of participants, pre-circle activities, and seating arrangements). Still, a style has been
developing which incorporates some culturd traditions, is bascdly informa in dress and
discussion, assembles core participants in acircle, and where consensus decisions are respected
by the judge. Although little systematic evidence is presented on the impact of this phenomenon,
the reported (by the interviewees) pogtive outcomes and community benefits are many — chiefly
meaningful, direct offender, victim, and community involvement, the mobilization of community
resources, and the merging of First Nation and Western vaues. The issues and concerns
reported included the obvious diversity as regards selection of cases, community participation,
legd condderations (eg. legd datus of satements made in the circle), and resource implications
for communities and for the justice system.



Cawsey, R.A. Justiceon Trial: Task Forceon the Criminal Justice System and Its
I mpact on the Indian and M etis People of Alberta. Edmonton: Province of Alberta,
1991

The Cawsey Task Force issued three volumes, the main volume noted here, a summary volume,
and athird one which contains working papers and bibliography. The Task Force received
many submissions, made Ste vidts, and collected relevant data. Its sections on policing, courts,
corrections, and so forth are well developed with solid supporting evidence. This report shows
that the Canadian-wide over-representation of Aborigind peoplesin the justice system, as
offenders and incarcerates, gppliesin Alberta. The Task Force concludes that systemic
discrimination exigs within the crimind justice system, even when uniform policies are being
applied. It advances some 340 recommendations, a third of which pertain to policing. One of
the principa recommendations is the re-establishment of community control (as opposed to
professiond, bureaucratic control) in the crimind justice systlem. While sympathetic to the
possbilities of an Aborigind dternative to the conventiond justice system, it focuses upon
improving the present system and strengthening locad community controls, explicitly leaving the
issue of how autonomous Aborigind justice might be to negotiations between Aborigina leaders
and the governments. Recommendations are advanced dealing for example with diversion,
sentencing pands, Aborigind justices of the peace, and the location of provincia crimina courts.
Interesting presentations were provided the task force by various Aborigina groups (eg. the
Blood Tribe andyzed over-representation from the perspective of colonization and also
discussed its traditional concepts of justice).

Church Council on Justice and Corrections. Satisfying Justice. Ottawa: Church Council
On Judtice and Corrections, 1996

This book is a story-based compendium of some 100 judtice initiatives that, for the authors,
represent credible aternatives to prison and convey the spirit of restorative justice. Throughout,
the emphagisis on successful initiatives that have promoted to varying degrees, the gods of
reparation, victim and community involvement, reduced recourse to incarceration, and the de-
professondization of justice. Epecidly highlighted are recent devel opments, and successful
dterndives to maindream judtice, in the Aborigind community (e.g. circle sentencing,
community heding programs, cregtive sentencing). In particular, thereisagood, brief discussion
of the Hollow Water project and of the emergence of circle sentencing 'north of sixty'. Also
congdered (viadiscusson and brief stories/ examples) are family conferencing' models,
diversion programs, mediation programs and other programs that effect reparation and/or
reduce incarceration. Contact persons are given for virtuadly al projects discussed. Relevant
initiatives from other societies are aso presented. Thisis awell-written book that conveys
effectively the posshilities of the restorative justice movement as well as the demandsit makes
on community resources. Judtice initiatives are grouped by theme (e.g. Aborigina people, youth,
sexud offences) in the gppendix.

Clairmont, Don. Shubenacadie Band Diversion Program: Analyssand Interim
Evaluation. Halifax: Tripartite Forum on Native Justice, 1993
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This monograph provides an interim assessment of the adult diverson intervention undertaken
by the Shubenacadie Band in collaboration with the federa and provincid governmentsin 1992.
Chapters are devoted to crime and socia problemsin the Indian Brook community, to the
andyses of court records a the provincid crimind court, to the findings of community surveys of
adults and youths dedling with their perceptions of community justice issues and their views on
diversion and this specific project, and to the history of the diversion project to date.
Concerning the latter, attention was paid to the objectives of the project and the extent to which
they were being redlized, the sdlection and training of panel members, the evolution of the
diverson organization, the evolving protocol for cases and concurrent negotiations with Justice
officids, the penetration rate for the project, the diversion procedures and ceremonies, and the
impact on the various parties. The main conclusion was there had been significant inditution
building but that the penetration rate was low (i.e. few of the eigible cases went to diversion)
and that the project was quite conventiond in its procedures and dispositions. There wasllittle
victim-offender reconciliation and little community participation beyond the diverson
organization itsdf.

Clairmont, Don. " Alter native Justice I ssues For Aboriginal Justice" in Journal of
L egal Pluralism and Unofficial L aw, #36, 1996

See annotation in Part A.

Clairmont, Don. Shubenacadie Band Diversion Program: Final Report and Overall
Assessment. Halifax: Tripartite Forum on Native Justice, 1996

This monograph provides an assessment of the last year of the Shubenacadie Band diverson
project and then provides an overdl assessment of the four year project. The last year was one
of gress and uncertainty asthe project limped to its end. The penetration rate of the project was
disappointingly low and the return of cases to the provincia crimina court because of nort
attendance or non-compliance was disgppointingly high. While offenders, victims, and the
community in generd till supported the diverson concept, itsimplementation |eft much to be
desired because there was little community involvement, an aura of secrecy, little networking
with Judtice officids, and alack of morae associated with the organization's passvity (the style
was to wait for cases to be referred by the Crown and not to pursue cases nor exhibit high
vighility). In the second part of the monograph this project is discussed in the more generd
context of restorative justice and diverson strategies which were initiated throughout North
Americain the 1970s and 1980s (pre-family conferencing) and its Smilar "adminidrative jusice’
thrust (i.e. cases are handled by program gtaff rather than at open court or with much
community participation) is highlighted.



Clairmont, Don. The Civilian Native Community Worker Project. Halifax: Tripartite
Forum on Native Justice, 1996

This report deals with a quite successful police-based urban justice intervention wherein an
Aborigina person was hired asacdivilian coordinator for Aborigind cultural sengtivity training,
liaison and other activities designed to improve police- Aborigind relationsin the city. A two-
way path model was developed wherein Aborigina people learned about the police culture and
organization from police officers while officers were being exposed to Aborigina life and justice
concerns by Aborigina presenters. The project was popular with police and Aborigind

persons, and subsequent to project termination the Aborigind civilian worker was hired full-time
by the Halifax Police Service to carry on and elaorate these activities.

Crynkovich, Mary." A Sentencing Circle", Journal of Legal Pluralism and Unofficial
Law, 36, 1996

This paper representsiits author's observation of the first sentencing circle held in the Nunavik
region of Quebec in the spring of 1993 (see dso her Report On A Sentencing Circlein
Nunavik. Ottawa Department of Justice, 1994). The specific case dedt with wife battering and
was the accused's fourth conviction for the same crime. Theinitiation of the circle was described
as pragmatic with the judge asking the group assembled, "what are we going to do with this
man." There was no explanation given about the idea of sentencing circles nor was anything said
about their connection to Inuit customs, but the judge did mention that this practice (i.e.
sentencing circles) was in use in the Y ukon and was being employed in kegping with the
recommendations of Inuit Justice Task Force. The organization of the sentencing circle
gppeared to have been "l€eft to the day of the event” (e.g. Sitting arrangements, participants). The
judge indicated that everyonein the circle was equa but also stated that he was not obliged to
follow the advice rendered by the circle members. The author observed that the circle
discussions were low-keyed and focused on the accused with "virtudly no discusson about the
harm suffered by hiswife, children and family relations because of hisactions'. Crynkovich
recommended caution in the use of circle sentencing for cases of spousal assault, expressing
concern for the victims and referring to the discriminatory nature of some Inuit traditions (e.g.
elders might excuse wife abuse on the grounds that the woman has not been obedient to her
husband, but Inuit women would not share this view). Further she argued that more discusson
should be required concerning what cases go through the circle, and that the community —which
knows best what its resources are — should have a say in that matter.

Edmonton Police Service. Family Group Conference— 7 November 1996

Herethereisabrief discusson of one particular family group conference involving a school and
an Aborigina youth, conducted by the Edmonton Police Service where al participants were
pleased with the process and the results to-date.



Edwards, Baob. " A Risky Experiment: LawyersCriticize Circle Sentencing", British
Columbia Report, August 31, 1992

Thisisan interesting, brief account of a court case where the presiding judge decided to utilize a
circle sentencing format subsequent to a non-native, physcaly and mentaly disabled teenager
pleading guilty to ‘assault with awegpon' againgt another non-native a school. The judge
contended that the justice system too often had failed offenders and he did not want to
incarcerate the youth so, despite the objections of the defence attorney, he was going to borrow
from Aborigind practice and use a sentencing circle. Circle sentencing procedures were
followed and severa Aborigind persons experienced in the procedures were involved as
advisors. While the sentence rendered was not controversid, both crown prosecutor and
defence attorney were critical of the judges initiative, arguing chiefly that procedura safeguards
were lacking in that no record was kept of the circle discussons, no cross-examination was
alowed, and the bases for opinions offered there were unexamined.

Ellis, D. and D. Beaver. The Effects of Formal-L egal and Traditional Inter ventions on
Woman Abusein a First Nations Community. A Report Prepared for Health and
Weéfare Canada. Toronto: The LaMarsh Research Programme, York University,
1993.

Federal-Provincial-Territorial Working Group. Step by Step: Evaluating Y our
Community Crime Prevention Efforts. Ottawa: The National Crime Prevention Council
of Canada, 1997 (also available on I nternet homepage www.crime-

prevention.or g/ncpc/str ategy/s-by-s)

Thismanua builds upon the work produced by Prairie Research Associates, Building A Safer
Canada, which provides amodd for problemsolving, crime prevention efforts at the community
level. Here thereis a short review of the four phases of the model and the mgjor stepsto follow
in carrying out each phase. This manua then proceeds to e aborate upon the phase, "Monitoring
and Evauating Y our Program”*, providing nine steps to follow, from "getting started” to
"implementing the evauation plan”. Thisis a useful complement to Building A Sefer Canada, in
thet it is directed a probably the most sgnificant shortcomings in community justice initiatives,
namey ensuring that the initiative is implemented as planned, and assessing whether it has
achieved the desirable objectives. Appendices provide information on funding sources, sample
instruments, and where to obtain further help.

Green, Gordon. " Community Sentencing and Mediation in Aboriginal Communities'.
M anitoba L aw Jour nal, 1998

See annotation in Part A.

Hamilton, A.C. and C.M. Sinclair. The Justice System and Aboriginal People: Report
of the Aboriginal Justice Inquiry of Manitoba Volume 1. Winnipeg: The Queen's
Printer, 1991
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See annotation in Part A.

Hickman, A. Report of the Royal Commission on the Donald M ar shall Jr. Prosecution.
Halifax: Province of Nova Scotia, 1989

See annotation in Part A.
Howley, Brendan. " In From the Cold" in Enroute, September 1992
Thisisashort journaligtic description of the diversion initiative in Attawapiskat Ontario.

Lajeunesse, Thérése & Associates. Community Holistic Circle Healing, Hollow Water
First Nation. Ottawa: Solicitor General Canada, Aboriginal Peoples Collection, 1993

This report discusses the prdiminary stages of one of the more famous Aborigind justice
interventions in Canada namey Community Holistic Circle Hedling in Hollow Water and
neighbouring Metis communities. The short description notes that the project's seeds go back to
1984 when a group of persons began to meet to discuss the problem on the reserve. Their
dissatisfaction with the way the maingtream justice system dedlt with their people led them to
develop amore halidtic, hedling, community-based programme for sexud abuse conveyed in a
"13 Steps’ modd which begins with "Disclosure”, may go onto "A Specid Gathering” and,
some two years later, may conclude with "The Cleansing Ceremony”.

This report dedlt with the early stages of the program and consequently provides limited
information about the implementation and operation of CHCH. The author contended that it has
resulted in more victim disclosure and that the program leaders did not encourage incarceration
for offenders who acknowledged their guilt.

LaPrairie, Carol. Exploring The Boundaries of Justice: Aboriginal Justiceln The
Yukon. Report to the Department of Justice, Yukon Territorial Government, First
Nations, Yukon Territory, Justice Canada, 1992

Here the author makes a strong case for community justice development which can provide
community-based aternatives to forma crimina justice processing described as "'not working™
and out- of-sync with the disruption and disorder problems with which it isinvolved. She
advances the view that the varied community conditions, small widely-scattered population,
Aborigind and non-Aborigind mixing, and politica-congtitutiond context of the Y ukon make it
an gppropriate Ste for comprehensive justice programming where approaches and programs
can be implemented, evauated, and subsequently exported to other jurisdictions. After
identifying the mgjor partners, namdy First Nations, Y ukon Territorial Government and Justice
Canada, and discussing the crime and correctiond data along with extant Justice programming
(e.0. native courtworker program, circle sentencing, police diversion), the author examinesthe
judtice activities and interests of First Nationsin the Y ukon. Virtudly dl these bands have
ggnificant agpirationsin the judice fidd.

58



LaPrairie notes that the pattern of repeat offenders, problem families, and the ostracized can be
found in virtudly al the communities. Also, the role of the eder while sgnificant in Aborigind
justice discourseis problematic in practice. Community resources required for justice
interventions are scant and most previous justice projects have been introduced piece-med,
with little pre-implementation work, little community participation, and minima monitoring and
evauation. As aresult there has been little sense of any incrementa development. She contends
that advocates may be serioudy underestimating the complexities of introducing viable justice
dternatives. LaPrairie spdlls out a strategy for community justice development siressing
information needs/dissemination activities, research and evduation, and identifying possible
projects and specific research questions.

LaPrairie Carol. Evaluating Aboriginal Justice Projects. Ottawa: Department of
Justice, 1994

LaPrairie discusses the context for evauation, including what she perceives as the overemphasis
on Aborigina culture a the expense of socio-economic status and heterogeneity, the dominance
of funding definitions in communities redefinition of their problems; the type of judtice problems
typicaly extant (e.g. interpersond violence, asmal group of chronic offenders), and the lack of
aknowledge basis to properly guide funding decisons. In particular she stresses the under-
funding of off-reserve justice Srategies and the limitation of isolating an Aborigind drategy in a
multiculturd urban context. She dwells on the relation between justice Structures and community
development, and while aware that the former could be part of the latter's emergence, she
cautions againgt an emphasis on new complex justice structures. In her view emphasis should be
on whether new justice approaches stimulate ingtitution-building or an environment conducive to
community development and, corrdatively, whether there is abuilding of bridges with
maingream inditutions and regiona Aborigina structures. She recognizes that many initigtives
have an important symbolic function, but holds that that value must be transcended if Aborigina
justice concerns are to be met.

Turning to substantive aress, LaPrairie found, based on interviews with representatives from
those largely governmenta bodies with Aborigind justice functions, that these officids could
articulate the mogt serious crimind justice system problems facing Aborigina people and
communities and could indicate their policy priorities and how these are reflected in programs
and projects. At the same time, they had little systematic information on the actua programs and
projects, depending basicaly upon informa "lessons learned”. As regards these lessons,
LaPrairie listed the following: the need to consult with a representative sample of community
members and not just a select dite (i.e. Community Consultation); the need for community
justice structures such as sentencing circles, diversion, and community courts, and eva uating
whether these achieved their objectives, the type of offenders and offences they are suited for,
and their impact on recidiviam and rehabilitation, on victims, cost effectiveness, politica
independence, and equity (i.e. Community Justice Structures); the need to eva uate treatmentsin
terms of cultural sengtivity, effectiveness, and efficiency (i.e. Community Treatments); the need
to assess access to judtice, and the role of culture in Corrections (e.g. does getting in touch with
Aborigind traditions make a difference, and, if S0, how?); the need to evauate first nations
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policing arrangements, the need to determine community readiness for projects, including how
people are selected and trained to deliver new services (i.e. Community Capacity).

LaPrairie, Carol. Seeking Change: Justice Development In L al. oche, Saskatchewan.
Ottawa: Department of Justice, 1997

Thisreport isa short case study of crime, crimina justice processing, and justice developments
in anorthern nonprimary resource Dene community in Saskaichewan. Laloche has avery high
crime rate which generates a high rate of incarceration. The chief offenders are young male
adults ill-educated, underemployed, and prone to recidivism and to a high level of court-related
offences (e.g. fail to appear, breach of probation) and person offences. The author examines
justice developments including the umbrella Community Development Corporation, the
Community Justice Development Worker, and Alternative Measures, and makes
recommendations for both these latter initiatives. She aso stresses the need for grester
collaboration between the crimind justice system and the community as well as between the
police and the community.

In discussing this troubled and welfare-dependent community the author reports on the decline
of community and communitarianism that presumably have accompanied materia improvements
and other facets of modernity, but she is careful to ddinesate both community strengths and the
factors conducive to crime and disorder. LaPrairie emphasizes that the community's informda
mechanisms of socia control and dispute resolution are quite weak and there tends to be alack
of communication, apathy, and a smdl volunteer base for boards and other community activities.
Thereis agreat dependence on the police (RCMP) "for a huge variety of things' and the police
in this busy detachment have not initiated forma cautioning or diverson programs nor become
involved in activities such as the Aborigina Shield Program for schools. The author identified the
specid crime problem as young mae adults who are repeat and chronic offenders, and their
margindized families

LaPrairie describes the Lal oche Community Development Corporation (CDC) as heavily
engaged in judtice-rdaed initiatives but suffering from the common problem of attempting too
many things at one time. One of its projectsis the justice devel opment worker program but
there is ambiguity in it concerning mission, direction, and accountability. Smilarly, thereisalack
of networking on the part of the CDC and/or justice worker with officids of the crimind justice
system who expressed both a willingness to become involved and a surprise about the lack of
contact. LaPrairie suggests a need for a communications strategy, and, as noted above, also
advances recommendations to improve the two main judtice initiatives, namely the justice
worker program and alternative measures.

Linn, P. Report of the Saskatchewan Indian Justice Review Committee. Regina 1992

See annotation in Part A.

Linn, P. Report of the Saskatchewan M etis Justice Review Committee. Regina 1992

60



See annotation in Part A.

Martens, Tony, Brenda Daily and M aggie Hodgson. The Spirit Weeps.
Characteristics & Dynamics of 1ncest and Child Abuse With A Native Per spective.
Edmonton: Nechi Institute, 1988

Thisis an oft-cited monograph on child sexud abuse and genera issues of abuse and hedling
potentia in Aborigind communities.

Moyer, Sharon and Lee Axon. An I mplementation Evaluation of the Native
Community Council Project of the Aboriginal L egal Services of Toronto. Toronto:
Ontario Ministry of the Attorney General, 1993

Thisis acomprehensive evauation of the adult diverson project implemented by Aborigind
Legd Services of Toronto in 1991. Evauators reviewed documentation, conducted interviews
with awide range of appropriate role players (including outside officias), and sat in on hearings
for four different clients. The objectives of the project are specified. The process of selection
and hearing procedures are described. Interestingly, the members of the diversion hearing
councils, while Aborigind, are not eders asinitidly planned for, but rather, asin such programs
in the larger society, are primarily active and economically successful people between the ages
of 35 and 55. The evauators suggest that the project has been wel implemented, is efficient,
and has maintained good relations with outsde Judtice officids. Project clients viewed their
diverson experience in avery favourable light. Other role players were dso postive. Overdl the
project is deemed quite successful in relation to its objectives but evauators note thet it has
been somewhat under- utilized, that there is too little monitoring of non-compliance, and that
there has been little forma client needs assessment. They aso suggest that therebe a
developmentd phase for dl future Aborigind justice projects, especidly perhaps for projectsin
urban contexts.

Nechi Ingtitute and KAS Corporation Ltd. Healing, Spirit and Recovery - Factors
Associated with Successful | ntegration. Ottawa: Solicitor General Canada, Aboriginal
Peoples Collections, 1995

Thisreport looks a "successes ... Aborigina people who have made a better life for themsdves
and their families after being incarcerated”. It provides brief case-studies of twenty Aborigind
persons who have made the trangtion from incarcerate (often a multiple incarcerate) to
employed, law-abiding citizen. For dl the participants, getting into trouble was associated with
extengve use of dcohol or drugs or both. " Getting in touch with one own's Spirituaity was
identified as akey to recovery by dl the participants.” The desire to change their crimina
lifestyle was juxtaposed with a developing awareness of their Aborigina culture and spiritudity.
They found a new way of life which empowered them with a sense of direction, vaued their
culture and provided away of relaing postively to others. This new way of life took time and
was the culmination of an holigtic gpproach to heding. All participants were known to the staff
at an Aborigind hedling indtitute so more research is required to establish how pervasive their
experience is among successful ex-inmates. The report cdlsfor amore holistic gpproach to
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correctiond programming and the continuing availability of Aborigind spiritua programs and
representatives in correctiona settings.

Nielsen, Marianne. “ Native Canadian Community Sentencing Panels. A Preliminary
Report”, paper presented at the American Society of Criminology Annual M eeting,
Miami, 1994

See annotation in Part A.

Nuffield, Joan. Diversion Programsfor Adults. Ottawa: Solicitor General Canada.
1997 (also available on Inter net homepage @ www.sgc.gc.ca)

See annotation in Part A.

Obonsawin-lIrwin Consulting Inc. An Evaluation of the Sandy L ake First Nation Justice
Pilot Project. Ottawa: Department of Justice, 1992

The Sandy Lake adult diverson project began in 1990 with the swearing in of an eders justice
council which would st with the judge and the justice of peace to assist in the adjudicating and
sentencing process. This evaluation was based solely on interviews with awide range of role
players but neither files nor data were accessed. Project documentation identified the objectives
as increasing s f-determination and community involvement while reducing offences and
incarcerations. By far the most frequent offence involved the misuse of intoxicants. Both the
elders and the project coordinator were paid. The eders gpparently received little training.
Accused persons, community leaders, and outside officias were generdly satidfied that the
intervention represented an improvement over the extant justice sysem. Whileiit is argued that
objectives were being met a number of recommendations were made including grester
development of the hedling and the preventive / educative gpproaches, and of conflict of interest
guiddines. Clearly this project dedt only with minor offences and while there was community
involvement through the elders it was not clear whether an dternative philosophy wasin
operation. Trangtion problems occasioned by new band e ections and conflict over the role of
elders have serioudy limited this project.

Obonsawin-Irwin Consulting Inc. An Evaluation of the Attawapiskat First Nation
Justice Pilot. Ottawa: Department of Justice, 1992

The Attawapiskat adult diverson project was Smilar to that of Sandy Lake in many respects
(e.g. objectives, dders st with judges, pay and budget, post-charge diversion, dients were
mostly young men, participation of offender was voluntary, misuse of intoxicants was the chief
offence, smilar dispositions were rendered, the coordinator acted like a court clerk) but was
different in that ders handled some minor offences (i.e. band bylaws) on their own. There was
ggnificant satisfaction with the project on the part of the offenders but victims and community
leaders were often ambivaent, especialy arguing that some serious sexud assault cases were
ingppropriately diverted to not sufficiently well-trained elders. Friction developed between
Council and the project. The project coordinator had to act as probation monitor snce
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Correctiona Services had no jurisdiction in diverted cases. The evaluators recommended that
the project be scaled back in scope pending areview of the project's mission, operationa
philosophy and objectives, something they said should be done with sgnificant community
involvement. They aso recommended criteriaand guiddines for the selection of membersto,
and the operation of, the elders council. This project was in astate of limbo after two years of
operations.

Osnaburgh-Windigo Tribal Council Justice Review Committee. Tay Bwa Win: Truth,
Justice and First Nations. Report prepared for the Ontario Attorney General and
Solicitor General, Toronto, 1990

This report discusses the adminigtration of justice in the context of the larger issues of economic
development, language, education, and hedth. The Committee advances many specific
recommendations, some forty-three in total, covering topics from housing to the conducting of
inquests, but its report is most noteworthy for locating justice issues facing Aborigina peoplein
the wider context of coloniaism; "any attempt to reform the justice syslem must address this
centrd fact: the continuing subjugation of First Nations people’. Consstent with that emphasis,
the Committee stresses that justice reforms have to be placed in the context of awider agenda
of re-establishing Aborigind communities as hedthy, strong, and vibrant. Economicdly viable
land bases and powers of salf-government, including the power to develop Aborigind judtice
systems, are deemed to be required. The authors "fed that our Report confirms [that First
Nations must have recognition of their right to control important aspects of their lives which must
include control of the crimind justice system on thelr reserves and in their communities]”.

Pennell, Joan and Gale Burford. " Widening the Circle: Family Group Decision-
Making" in Journal of Child and Youth Care. 9 (1), 1994

One of the Newfoundland communities where the family was brought into the corrections
treatment process was an Aborigind community (see Burford et d, above).

Prairie Research Associates. Building A Safer Canada: A Community-based Crime
Prevention Manual. Ottawa: Department of Justice, 1996

This manud, produced for Justice Canada, provides amode for community-based crime
prevention which adopts a problem-solving perspective. It outlines four phases, namely
identifying and describing problems, developing an action plan, implementing the action plan,
and monitoring and eva uating the program. For each phase the authors specify stepsto follow
and suggest drategies and possible solutions for advancing the objective of 'a safer community'.
This 'bare bones manua could be adapted for Aborigind communities by contextudizing the
mode with reference to the specid Aborigina circumstances, experiences to date, sources of
expertise and support, and funding possibilities.

"R.v.Moses', 11 Crim. Rep. (4th) 357 (Yukon Terr Ct), also reprinted in the text
Dimensions of Criminal L aw, 1992




See annotation in Part A.

Saskatchewan Justice. Sentencing Circles. A Discussion Paper. Regina: Policy,
Planning and Evaluation, Department of Justice, Saskatchewan, 1993

See annotation in Part A.

Saunders, Lauren. First Nations Police Governing Authorities: A 'How To' Manual.
Ottawa: Solicitor General Canada, 1995

The author discusses four areas, namey structure, roles and respongibilities, operating
procedures and identifying and meeting community needs. Concerning structure, the author
refers to issues such as the size of the board, the selection of its members, the establishment of
specific subcommittees, and the role and term of the chairperson and other appointees.
Regarding policies and procedures, the author talks of clarifying gods and objectives with the
ad of amisson satement, a drategic plan, developing policies, and doing periodic reviews.
Spdling out procedures for the hiring, training and accountability of personnel is aso stressed.
Operating procedures are, of course, crucia to detail and, in this regard, the author deals with
issues of frequency of meetings, conflict of interest guideines, and achievement of non+
politicization. The findl section dedls with identifying and meeting community needs; here, both
formd (council meetings, interagency meetings, media reports) and informa (open door palicy)
methods are discussed.

Schrimi, Ron. Community Development Project: Final Report. Prince Albert
Saskatchewan: Prairie Justice Resear ch, 1992

This report evauates recent community initiatives undertaken by Correctional Services of
Canada (CSC), primarily the utilization of a community development officer to develop
community linkages and resources for offenders either released or on day parole. It isinteresting
for two mgor reasons. one, that the Community Development Officer was found to spend far
too much time and energy on adminigrative rather than community development matters, and,
two, that the author emphasizes that there is aneed for CSC to have an orientation to loca
communitieswhich invites alarger role for them, one that is empowering and has input into
correctiond policies and practices.

Solicitor General Canada. M odel Protocol for Evaluation of First Nations Police
Service. Ottawa: Solicitor General Canada, unpublished, 1997

Here objectives are devel oped, areas to be examined specified, and suggested methods
advanced. Subsequently, a number of research questions and associated recommended
methods are detailed for each of the nine specified areas, namey operations, governance,
management, personnel, morae, compliance, impact of the loca environment, and adequacy of
resources.

Sparwood B.C. RCMP Detachment. Sparwood Y outh Assistance Program, 1995
64




Enclosed there isabrief statement of the protocol and procedures for a youth family
conferencing program utilized by RCMP in Sparwood B.C. Copies of the information sheet,
consent forms, RCM P undertaking regarding evidence, the digposition agreement, and victim
evauation form are included.

Statistics Canada. Criminal Jugtice Indicators. Ottawa: Statistics Canada, 1997

Hereindicators are st forth in order to monitor the sate of the crimind justice system in
Canada. Three types of indicators are specified, namely workload (measures of activity),
performance, (measures of efficiency and effectiveness) and environment (e.g. poverty levels,
availability of sheltersfor battered women etc.). Regarding performance measures, the report
Stuates these in the context of five commonly cited gods of the crimind judtice system. Clearly
there could be much overlgp with respect to the monitoring of Aborigina justice systems.

Stuart, Barry. Building Community Justice Par tner ships: Community Peacemaking
Circles. Ottawa: Aboriginal Justice L earning Network, Department of Justice, 1997

See annotation in Part A.

Williams-L outtit, Pennie. BIIDAABAN: The Mnjikaning Community Healing M oddl.
Second Edition. Mnjikaning Ontario, 1996

This document describes the modd developed by this First Nation to dedl with the problems of
sexud abuse. Basically, it adheres to the principles and procedures developed in the Hollow
Water Circle Hedling modd. The Biidaaban Circle has been accepting families for healing since
the summer of 1996 dthough the program has yet to be fully implemented. The program was a
response to concern about "the degree of child sexua abuse in the community and the hidden
nature of this problem". A core group of Sixteen persons who constituted the circle received
training (some 13 full days) and aso prepared the manua. The mode described ams at "hedling
the person who has abused, the person who has been abused, the spouse of the abuser, the
family and the entire community”. In the modd there is a Biidaaban coordinator, a disclosure
team (including the coordinator, the police, crown attorney, and a representative from family
sarvices), and a vaidation team (including the disclosure team plus ajustice of the peace and dl
Circle members); specific Circle members provide support for the various parties. According to
the proposed model, when al parties have been "prepared” there is a Specia Gathering where a
Hedling Contract is generated, and the completion of the latter (anticipated to be usudly at least
two years after the Specid Gathering) isto result in a Cleansng Ceremony.

Wiseman, Marie. Smart Policing: Faust Detachment, 'K' Division. Ottawa: Aboriginal
Policing Services, 1996

This report discusses RCMP policing in alargely Aborigind detachment area where the RCMP
are doing community-based policing, community revitalization work, and much varied problem
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solving. The RCMP isworking there on establishing a family conferencing program as an
possible option to the forma crimina justice system in some ingtances.
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PART C

OTHER MATERIALS
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There is an extensve and growing literature of academic studies and program descriptions and
evauaionsin thefied of restorative justice. For dl the mgor new drategies such asfamily
group conferencing and sentencing circles there are descriptions, 'how to' manuds, and
evauations. The literature cited above can be gleaned for further references. Thereisaso
copious materid on specid Aborigina justice areas such as the native courtworker program
(see Clairmont, 1992 and Campbell, 1995 above).

The Aborigina Peoples Collection published by the Aboriginal Corrections Policy Unit contains
awedth of reated materids. A copy of thelist of available publications may be obtained by
writing to:

Aborigind Corrections Policy Unit
Solicitor Generd Canada

340 Laurier Avenue West
Ottawa, ON K1A 0P8

Phone: (613) 991-2846

Fax: (613) 990-8295

E-mall: bullere@sgc.gc.ca

Many Aborigind justice initiatives will entail the collaboration if not the leedership of the police.
Three publications avalable through the library of the Solicitor Generd Canada may be hel pful
in understanding the role of policing in Aborigind communities today. They are Socid Policy
Research Associates, Nationd Evauation Overview of Indian Policing, 1983; Jamieson, Beds
and Lalonde Associates, Evaluation of the First Nations Policing Policy and Program, Volumes
1 and 2, 1995; Murphy and Clairmont, First Nations Police Officers Survey, 1996.

In addition to print there are many video productions now availadle dealing with Aborigind
judtice issues aswell as with restorative justice projects or ideas in generd. Some of the better
ones are Cardina, Gill, Nationd Flm Board, The Spirit Within, 1990 which deals with inmates
search for culture and spiritudity; Obomsawin, Alanis, Nationa Film Board, Poundmaker's
Lodge, 1987; Abarigind Justice: A Time For Action, Royd Commission on Aborigind
Peoples, 1993; The Making of Rage, Native Counsdlling Services of Alberta, 1995; Y outh
Jugtice Committees, Native Counsdlling Services of Alberta, 1996; Sentencing Circles, Vison
TV, Northern Native Broadcasting, 1997; Firg Nation Blue: Policing in Aborigind
Communities. Ontario TV, 1996; Restoring Justice, National Council of Churches of Chrigt in
the USA, 1996. Two sources of useful videos on Aboriginad youth, young offenders, and the
circle of life are Magic Lantern Communications Ltd and Why Not Productions. The Aborigind
Corrections Policy Unit, Solicitor Generd Canada, in addition to supporting Rage, a
documentary four-part video series on Aborigind mae inmates caught up in the cycle of
violence, has supported severa videos on Aborigind female inmates (Getting Out, and To Heal
The Spirit, both produced by Why Not Productions), and on post-incarcerd rehabilitation
(Drum Song, and Hedling The Spirit). The Nationd Film Board will soon berdeasng afilm
about Community Holigtic Circle Hedling in Hollow Water and The Nitinaht Chronicles, afilm
about a community dealing with sexud abuse.
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Another recent initiative has been the opening of the Centre for Municipa-Aborigind Relations
in January 1997 to facilitate collaboration and effective relations between municipa and First
Nations governments and Aborigina communities. A 'best-practices literature review

concerning municipa-Aborigina relations has been produced. For some, if not many, Aborigina
communities efficient a

nd effective justice initiatives could well entail collaboration with surrounding municipa
governments, of coursethisis especidly true for Aborigind communities in urban contexts.
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1. Need to preparefor theimplementation of the project

Deveoping new judtice initiatives requires time, planning, community collaboration and
resources. Where there has been little pre-implementation development work Aborigind justice
programs have often been less successful than hoped for (e.g, the Shubenacadie Band Diversion
Program, South Vancouver Idand program, diverson programsin Sandy Lake and
Attawapiskat). On the other hand where much effort was expended on activities such as
community preparedness, spelling out objectives and procedures and clarifying accountability,
the programs have usudly fared well (e.g, self-administered First Nations policing services, the
Hollow Water Hedling Program, the diverson program of Aborigina Legd Servicesin
Toronto). Unfortunately the funding context often limits necessary preparatory work since
funding is usudly for a specified time period, for a pecific objective entailing a specific hiring.
Thereisthen atendency to rush into a service activity wheress clearly both government funders
and community advocates must recognize that developing efficient effective justice initiativesin
typicaly smal communities with limited resources usudly requires a pre-implementation
development phase.

2. Need to select theright staff

Padt judtice initiatives typicaly have entailed the hiring of one or two staff persons to coordinate
developments, provide services and the like. With the limited resources made available, the
short-term time frame, and the combination often of high expectations and 'lotsto do' (either
because of little other programming or lack of effective collaboration of community programs),
the need to sdect the right person(s) is very crucid; often the wrong choice isfatal for the
project. A sdlection committee should determine the kind of program/project objectives and
processes desired, the kind of person(s) most suitable under those circumstances, and then
arrange for a selection process.

3. Networking with mainstream CJS officialsis essential

Virtudly al Aborigind judtice initiatives will require collaboration with mainsream judtice
officids. Whether it be the judge who facilitates sentencing circles, the prosecutor who channds
cases to adiversion program, corrections official's sponsoring various parole aternatives, or the
provincid police who provide backup and specid servicesto First Nation police services
and/or Firgt Nation communities, mainstream justice officids are crucid contact points and
regular networking must be done with them in order to ensure a program's success. Thisis
especialy the case since there are few on-going funded Aborigind justice programs and little
explicit conditutiond basisfor most Aboriging justice initiatives. The evidence from interviews
with Aborigind role players appears to be that most maindream justice officids are fairly
positive about the new initiatives but they are often confused about the project's objectives and
procedures, and about the role of their front line Saff (e.g. community justice workers). The
officids often refer to the need for more communication with the projects staff. Successful
Aborigind judtice initiatives such as Aborigina Legd Services Hollow Water Hedling, and Six
Nations Police Service dl have in common, excdlent networks with maingtream justice officids.
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4. Equity in carrying out a program isakey to thelegitimation of authority

Whileit is expected thet dl Aborigind judtice initiatives will have the forma gpprova of chief
and council, the legitimation of their authority in the community (and certainly the leve of respect
for the program and its staff) will aso depend upon how effective the saff have been in treating
cases and persons equitadly (i.e. being fair to dl participants and treating al persons equaly
insofar as the case circumstances and community-sanctioned bio-socid statuses are smilar) and
in communicating that accomplishment to the community at large. This accomplishment is dways
difficult and perhaps especidly so in smal communities where kinship ties are dense and where
formdity and distant relations between saff and service users are less likely. Where equity has
not been seen to have been achieved (e.g. severa diversion projects) the Aborigind justice
initiatives have fatered but its achievement can effectively cancd out many other project
shortcomings.

5. Need to buffer the project's operations from political issues whether local or
between First Nations and the wider society

Unlesstheinitiative is buffered from direct locd political pressure it may not survive eectord
changes in chief and council membership (as has happened in severd ingtances) and/or will not
achieve equity, efficiency and effectiveness. In the case of palicing services, awel functioning
board accomplishes this buffer function wheress for other justice initiatives a representetive
community justice committee can perform this vauable function. Written guiddines (conflict of
interest guidelines and other operating procedures) and program mission statements and service
philosophy statements can dso be helpful and are the hallmark of some of the best Aborigind
judticeinitiatives. Of course projects can sometimes aso become hostages in conflicts between
community authorities and outside governments; indeed, a common reason for aproject's
demise has frequently been thiskind of political conflict. It may not be possible or even
desirable to buffer aproject from these conflicts snce clearly the larger politicad agendas may
well represent more important priorities. Nevertheless a well-managed operation with a good
communication system and practised networking can sometimes carry on in the midst of
sgnificant larger conflict.

6. Involvethe community at large

It isimportant to involve the community at large and not Smply the few personsinvolved directly
in the judtice initiative whether as Saff or committee members. Reaching out to the larger
community facilitates the development of a srong community, and the legitimation of the
program; it provides accessto further ideas and resources, and helps the organization avoid
burn-out; in smal communitiesit is often the case that only a smdl handful of people serve on dl
committees. This objective of involving the community a large can be achieved through
community information sessons, newdetters, and expanded committees or panels.

7. Assessand communicate
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A wdl-run program is one where the gaff is regularly ng its activitiesin relaion to the
program's mission statements, goals and objectives, AND reporting on these assessments to
targets groups and the community in generd. Preparing regular reports (they need be only afew
pages in length) focuses staff on its main tasks and enables it to see the forest aswdll asthe
trees. Communicating such reports beyond the organi zation establishes the willingness of project
leaders to be accountable to their congtituency.

8. Avoid being spread too thin

Developing an efficient, effective and equitable Aborigind judtice initiative is usudly ademanding
task, requiring sgnificant inditution building at the locd level even while operating in a Stuation
where objectives may be unclear, jurisdiction ambiguous and funding short-term. Thereis
tremendous pressure to pursue other funding leads and to expand the mandate and core
activities/services rather than degling with shortcomings and problems basic to the tasks at hand.
Getting involved in too many activities and services has been one of the chief problemsin
Aborigind justice projects, an understandable, though often fatal, response to the absence of
sarvice infragtructure in the community, the funding congtraints, and the lack of management

expertise.
9. Youth programming isalways popular

Studies, program evauations and basic research, generdly point to the widespread view in
Aborigind communities that justice initiatives of diverse sorts are especidly needed for youth.

Y outh-oriented programs typicaly receive strong community support. These initiatives might
include schoal programs such asthe RCMPs Aborigind Shield Program, aternative measures
for youth (e..g. sentence advisory groupsin Alberta), and family group conferencing. Sentence
dispositions can range from wilderness experience to more conventional community service
orders. While a strong case can be made for emphasizing youth-oriented initiatives, it is
unfortunate that few programs are directed at the chief offenders (according to police and court
ddidics) namely young mae adults; virtualy dl research on crime and socid disorder in
Aborigind communities has condstently identified the young mae adults as disproportionately
involved and asmal subset of them as condtituting amgjor recidivist grouping; yet few programs
are directed at this subgroup.

10. Raisingtheissuesand dealing with criticisms

It isimportant to remember that criticism does not mean disapprova of the program.
Evauations of many Aborigind diverson projects for example reveded much victim and
community criticisms but the respondents till vaued the initiative. Criticiams can be used to
develop a better program. Also sometimesit isimportant to discuss with people to remind
people why theinitiative is being undertaken and what the dternatives are; for example many
persons may say that diverson isonly adap on the wrist but at least the offender does
something for the victim and/or the community whereas in the maingream judtice system one
cannot even guarantee that kind of action. Raisng the issues and dedling with criticisms dlow for
program clarification, reflects an openness to ideas, awillingness to be accountable, and
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conveys dearly to community membersthat "it'stheir project too". This collaborative partnering
can be accomplished by specid discussion sessons with specia groups (focus groups), by
periodic review of project protocols, and by regularly scheduled community sessions.

11. Need toretain a balanced per spective

Paienceis clearly arequirement in the process of developing new judtice initiatives. Community
expectations may be very demanding, and even unredigtic in the short-run (e.g. acommon
experience of sdf-administered First Nation police services). Sometimes there may be much
ambiguity about an initiaive in the community and aso among maindream judice system
collaborators (e.g. acommon occurrence in Aborigind adult diverson programs); thisisto
expected when projects are 'breaking new ground'. Asthe old saying goes, "Rome was not built
inaday"; certainly the Canadian Justice system was not, and a distinctive, well-functioning
Aborigind dternative will not be. At the same time complacency must be avoided since
resources have to be carefully husbanded (they generdly fall short of staff's perceived leves of
need) and rarely does project funding carry along time frame (virtualy al previous Aborigind
justice projects have received only short-term funding); accordingly, it is necessary for project
managers to be 'on top of the stuation', able to marshall evidence for implementation and
impact, to make a case for project continuance if desirable, and/or to build on accomplishments
and pursue other related possibilities. In other words there is aneed for balance, for patience
tempered with preparedness and activism.



