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EXECUTIVE SUMMARY

Background

In 1993, Inuit of Nunavut and the Government of Canada reached a comprehensive land claims
agreement. As part of this agreement, the Government of Canada agreed to establish the Nunavut
Territory, with its own Legidative Assembly and public government, separate from the government of
the remainder of the Northwest Territories. The Nunavut Territory was established on April 1, 1999.

The adminigiration of justice in Nunavut could best be described as a“work in progress.” Parts of the
justice system operating in the NWT prior to April 1, 1999 have been adopted by the Nunavut
Government while other parts have been discarded. Amendments to the Nunavut Act passed in March
1999 did away with the two-tier trid court system, modified the appellate court operations and,
implicitly, encouraged an expanded role for justices of the peace.

Purpose of the Report

This report focuses on three specific components of the crimina justice system in Nunavut—the
unified court structure, justices of the peace and community-based justice committees. It
presents a snapshot of complex and multi-layered issues in relation to these three components of
the justice system and their impact on Inuit women. Inuit women of Nunavut strongly supported
the creetion of the new territory and, like other Inuit, look to the new government as a means of
securing greater control over their lives. Thereis, however, some uneasiness that the pace of
change may inhibit the full involvement of Inuit women and the incorporation of thelr issues.

Summary of Conclusions

The systemic racid-cultura discrimination faced by Aborigind peoplesin the exigting justice system has
been well-documented. Prior to April 1, 1999, the justice reforms undertaken within the Northwest
Territories were at the initiative of government or justice system players (e.g., judges, police) and
remained within the context of the exigting justice system.

The Nunavut Social Development Council’s (NSDC) 1998 Justice Conference resulted in
recommendations that offer a Significant departure from the existing system of justice. They promote a
community-based judtice system that does not Ssmply relocate the responsibility of dispensing justice
from officias based outside of the community to those based within it. Rather, NSDC promotes
edtablishing pivota roles for Jugtices of the Peace and community justice committees and equipping
these dternative dispensers of justice with grester independence from officias within the exigting justice
system. These expanded roles suggest a broadening view of justice that embraces Inuit values and
culture. The unified court structure smilarly helps to bridge the distance between judtice in the exigting
system and judtice in Inuit culture,

The strengths of the Nunavut adminigtration of justice and of the proposed recommendetions of the
NSDC are not without their challenges. For example, reforms addressing the need for cultura sengtivity
1



can result in the exclusion of gender sengtivity. A fundamentd lesson learned is that reforms must be
undertaken with due regard to the need for a process of community involvement that is accountable and
community-based, representative and sengitive to gender as well as culture.

Following is a summary of recommendations in five discrete but inter-related areas. education and
training; public education; increasing public confidence; support services, and monitoring and evauation.

Training and Education

Educetion for al justice personnd, including JPs, community justice committees and court workers will
ensure that dl have athorough understanding of the crimina justice system rules, procedures and
practices. Integral components of education and training include Inuit traditions and practices as well as
the dynamics of abuse, in particular sexud violence againg women and children.

Public Education

Training for community justice committee members and JPs could aso include information about
broader legd concepts that would enable them to function as resource people in the community. The
use of the justice committees and JPs as public educators would increase the level understanding among
Inuit of the judicid system, particularly around such broad concepts as criminad procedure, the
adminigration of justice, substantive and procedura law, the history of the justice system and the roles
of judtice personndl.

Thereis aso aneed to increase the level of community support for the work and decisons of justice
committees and JPs. If community members, in their capacity as judtice personnd, are making decisons
involving cases of violence against women, more community education is required about these crimes.
Public service announcements could be developed for radio and television (in Inuktitut and English) with
ample messages, such asviolenceisacrime; sexud assault isacrime; child abuseisacrime, etc. With
this campaign, JPs and community justice committee members (and the judiciary) dedling with such
crimes will be better understood by the community &t large.

Increasing Public Confidence and Judicial Accountability

The effort to enhance the public' s knowledge of the system and its playersis an important step in
increasing public confidence in both. In particular, an increased awareness of the work of the courts,
JPs and committees will equip community members to evauate the performances of these players.

The need continues for an improved mechanism to screen candidates for dl judicid positions—
community justice committees, JPs and the courts — regarding their awareness of gender, racia and
culturd bias. Inuit women and men must be involved in selecting and gppointing justice personnd. The
discipline process for judtice personnd must be trangparent, with Inuit women involved in developing
this process.

Support Servicesfor All Community Members



Victims of violence who have the choice of participating in community-based initiatives require support
to make an independent decison regarding their involvement. Anything less than a fully supported right
to decide, has the potentid to make the community based initiative as coercive as, and therefore no
better for them than, the Euro-Canadian justice system.

Monitoring and Evaluation

Many of the challengesidentified in this report highlight the need for some mechanism to assess
beforehand and monitor and evaluate the impacts of the system and its dternatives. Moreover, since
the potentid for JP courts and community-based justice committees to further victimize women is no
less than that of the exigting system, it isimportant that mechanisms bein place to respond to complaints
about the committees or JPs and their determinations.

The prerogative writ remains in place for JPs, however there seemsto belittle, if any, discusson
regarding how to ded with complaints involving community justice committees or how participants can
seek redress.

Thereisaneed to establish a system of evauation and monitoring of the impact of these reforms. The
burden should not remain with Inuit women to continualy spesk out after the justice system has harmed
them.

Evauation and monitoring of the administration of justice, including such matters asthe use of jury trids,
community-based justice committees, JP decisons, are effective means of kegping officids and the
public informed on how the system is operating.



1. A NEW TERRITORY AND A NEW APPROACH

In 1993, Inuit of Nunavut and the Government of Canada reached a comprehensive land claims
agreement. As part of this agreement, the Government of Canada was obligated to introduce legidation
to establish the Nunavut Territory, with its own Legidative Assembly and public government, separate
from the government of the remainder of the Northwest Territories. Pursuant to this commitment, the
Nunavut Act was passed in 1993 requiring the Nunavut Territory and government be established on
April 1, 1999.

The Nunavut Implementation Commisson (NIC) was established to advise its founders—the
Government of Canada, Nunavut Tunngavik Incorporated and the Territoria Government—"on a
variety of topics centra to the smooth inauguration of the new Nunavut government.'

The adminidration of jugticein Nunavut, like the government and territory, is new and evolving. The
NIC noted that improvements would result where there is a sustained commitment to cooperation on
the part of justice personnel and anyone who works with people who come into contact with the justice
system. Any successful reform to the adminigtration of justice will require a“ cross-organizationa effort
" to fully think through the impact of proposed reforms and to identify measures which can be built into
the infrastructure of anewly established justice system. 2

Thejudice sysem plays asgnificant role in the lives of Inuit women and their familiesin Nunavut. One
only hasto consder the nature of judicia docketsin Nunavut to understand its significance.

While there is no Nunavut-specific study addressing crime, a recent study® completed on crimeiin the
Northwest Territories did include the area now identified as the Nunavut Territory. Inthis study
completed for the Government of the Northwest Territories (GNWT), it notes that in 1996/97, “the
Territory’s prisons were operating at 43% over capacity” * with crime rates still greeter than those in the
rest of Canada. The nature of the crimes for which offenders were serving time were primarily crimes of
violence againg women and children:

The NWT has the highest rate of reported crime of dl the provinces and territories in Canada.
..Specificdly,

= theviolent crimeratein the NWT isover five times that for Canada. The NWT hasthe
highest violent crime rate of al provinces and territories. While the rate of robbery in the
Territory isone half that for Canada, the assault rate is over five times (560%) the rate for

"Nunavut Implementation Commission, Footprintsin New Snow (Ottawa: NIC, 1995) p. 3.
2 Nunavut Implementation Commission, Footprints |1, (Ottawa: NIC, 1996)p. 279.

3John Evans, Robert Hann and Joan Nuffield, Crime and Corrections in the Northwest Territories, August 31, 1998. This report was
prepared for the territorial government Ministers of Justice and Health and Social Services.

4John Evanseta., p. ES: 1.



the country as awhole, and the sexual assault rate is over seven times (730%) the genera

rate.
= property crimeisaso higher in the NWT than for Canada but by only 43%.°

Those crimes noted to have increased in reported numbers over the twelve year period from 1986 to
1997 included,

...sexua assault, common assault, public order offences (including disturbing the peace),
“other Criminal Code offences’ and “ offences againgt the adminigtration of justice’
(broad categories which encompass breaches of a probation order, failure to appear in
court, failure to comply with certain court orders, crimina negligence, and uttering
threats), mischief trafficking in and importing drugs and impaired driving.®

The impact of such statistics has not gone unnoticed by Inuit women over the years. Violence against
women and children in Inuit families continues to be a core issue a the annua mestings of the nationd
Inuit women's Association, Pauktuutit. Through these annua meetings, Inuit women in Nunavut--like
their counterparts in other parts of the Inuit homeand--have called for meaningful reform to the justice
system to adequatdly respond to this ongoing violence. Inuit women of Nunavut strongly supported the
cregtion of the new territory and government through their land claims agreement, and like other Inuit,
look to the new government as a means of securing greeter control over their own lives. Despite this
enthusiasm, Inuit women are especidly cautious about the changes to the adminigration of justice—as
noted by an Inuk delegate a a nationd Aboriginad women'’s consultation on justice:

| would like to suggest that the process of transferring adminisiration of justice is dowed
down until Inuit women are consulted, fed safe and fully involved. | would liketo go at
the speed of the women, and wait for Inuit women to do their own research and
assessment. | do, however, recognize that may not be possible and we must take
advantage of the current initiatives. ...the long term solution is that the transfer of the
adminigration of justice must be accountable to Inuit women and their children. There
must be participation of women, not just as"victims' but because these policies and
initiatives directly impact on al women's lives and further entrench the inequality of
women. Many of these policies and initiatives victimize women. Justice can't be blind
when it comes to gender.’

In these early days of the Nunavut government, parts of the justice system operating in this territory
prior to April 1, 1999 have been adopted while other parts of the system have been discarded. Bill C-
57 - An Act to Amend the Nunavut Act was passed on March 11, 1999. These amendments dealt
amos exclusvely with changes required to the Nunavut Act that would accommodate the newly
proposed court structure for Nunavut. The Nunavut Act passed in 1993 had adopted the two-level
tria court system that was operating in the existing Northwest Territories. Under Bill C- 57, asngle-

John Evanset al., p Al: 31.
€John Evanset al., p. 5.

"Inuit delegate's comments made at the Aboriginal Women and Justice Consultation, April 1994, see the Record of Proceedings, April
6-7, 1994, pages 32- 35. Thisisincluded in Appendix #2 of this report.
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level trid court system will now be operating in Nunavut. In regards to other components of the
adminigration of justice, such as community-based justice and the role of the justices of the peace, what
is being changed and what remains the same is not so clear.

This report focuses on three specific components of the crimind justice system in Nunavut—the
unified court structure, justices of the peace and community-based justice committees® It
presents a snapshot of complex and multi-layered issues in relation to these three components of
the justice system and their impact on Inuit women. Red and potentid reforms are examined
aong with their respective strengths and chdlenges. Again, this examination is undertaken
within the context of how these changes impact on Inuit women and their families® Other
components of the justice system—most notably, policing and corrections— are not addressed.
Civil law, while important, has not been addressed and the discussion on family law is brief.

At this point in time, the administration of justice in Nunavut could best be described asa“work in
progress’. Accordingly, it is assumed the two components discussed in this report and not addressed
expliatly in Bill C-57—justices of the peace (JPs) and community-based justice initiatives—may aso
be reformed to reflect the recommendations made at the Nunavut Socia Development Council's
(NSDC) judtice conference. While the NSDC has no decison-making authority, many Inuit
participating in this conference are influential |eaders as dected members of the Nunavut Legidative
Assembly.*°

8 The report is further limited to examining the role of the courts, justices of the peace and community justice committeesin criminal
and family law. Civil law, while important, has not been addressed in this paper. The component on family law is also far less detailed
than materials on the criminal law component.

° A large portion of the information relied upon in preparing this report has been extracted from the documents listed in Appendix #1
of thisreport. Many of the publications document Inuit women's concerns and recommendations regarding the administration of
justice. In addition to these reports, a select group of other documents are relied upon to identify the concerns raised by or about Inuit
women and the justice system. The list is not exhaustive; rather, it is a selection of materials identified by the project funder and
researchers for the purposes of this particular project. Details in these documents pertaining to the three justice components and Inuit
women are provided in Appendix #2 of this report. In addition to a document review, the researchers relied on their own experiences
with justice issues in Nunavut and with Inuit women as a source of insight and knowledge in identifying the strengths and limitations of
the proposed system in Nunavut.

*The NSDC held its justice conference in Rankin Inlet, NT, from September 1-3, 1998. It was the direct result of the Nunavut
Implementation Commission’s recommendations in Footprints |1. Both officials of what is now the Nunavut government Department
of Justice were in attendance along with individuals who successful ran and won positions in the Nunavut Legislative Assembly,
including the Executive.



2. UNIFIED COURT STRUCTURE

2.1 The Courts

2.1.1 Court of Justice

The Bill C-57 amendments did away with the two-tier trid court system, modified the appellate
court operations and, implicitly, encouraged an expanded role for justices of the peace.

The Nunavut Court of Justice, as a superior court, is respongble for al crimind, civil and family
law matters. It isadso the youth court for Nunavut and it is responsible for gpplications for
prerogative writs against decisons of justices of the peace and other subordinate decison-
makers.

It is composed of three superior court judges resident in [galuit. Two of three judges have been
appointed.™ In addition, twenty-one deputy judges have been appointed to the Nunavut Court
for atrangtiond period. The deputy judges are intended to " help ensure a smooth trangition for
the justice system of the new territory. ”*? They have dl of the powers of a superior court judge
in the Nunavut Court of Justice.

212 Appea Courts

The Nunavut Court of Apped assumes the responsibilities for Nunavut which were previoudy
held by the NWT Court of Appeal. Unlike its predecessor, the Nunavut Court of Apped hears
summary conviction appeds. A judge of this court will hear the first apped of a summary
conviction, and a panel of three members of the Court of Appea will hear any further apped.
Asin the previous system, the Nunavut Court of Apped isresponsible for al gppeds of
indictable offences.

With the demise of alower court, Bill C-57 dso did away with prerogative writs for judges. As
isnoted in afedera government document discussing this change, historicdly, prerogetive writs
were available to review the decisions of lower-court personnel.™® In their place, Bill C-57 set

Madam Justice Beverley A. Browne of Igaluit has been appointed Senior Judge of the Nunavut Court of Justice. Prior to this
appointment, Madame Justice Browne was a Territorial Court judge in the NWT. Also appointed to the court was Robert Kilpatrick.
Prior to his appointment, Mr. Justice Kilpatrick was a Crown Counsel in Inuvik, NWT. The third judge is to be appointed within one
year of the establishment of the court.

2Department of Justice (Canada), News Release: Appointment of Deputy Judges to the Nunavut Court of Justice Announced, March
25, 1999.

3Department of Justice, Canada, Options for Court Structures in Nunavut - A Discussion Paper (Ottawa: Department of Justice),
November 1997. In this paper, it states that "At common law, such writs could be issued only by superior court judges and only against
the so-called "inferior" courts. The use of prerogative writs has declined as a result of the rights of appeal in the Criminal Code and
the remedies available under the Charter. Aswell, the modern requirement that lower-court judges be legally trained, in addition to their
accumulated expertise in criminal law, may reduce the practical need for prerogative-writ review. Prerogative writs remain valuable,
however, as an expeditious method of correcting certain errorsin criminal matters. This is particularly true in matters where time is of
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out a statutory review process to review the decisions by the judges in matters such as warrants,
subpoenas, preliminary inquiries and orders relating to public access to court proceedings. A
single judge of the Court of Apped will hear the review, and the second leve of gpped will bea
three-judge panel of the same court.

The Nunavut Court of Apped is composed of superior court justices from the three territories
and a number of judges from other courts across Canada. At present there are no Inuit on this
court and none of the judges resde in NunavLt.

2.2 Bill C-57 Amendments. The Strengths

The Nunavut Court of Justice, asa single-level trid court, is expected to improve accessibility
and reduce delays and to reduce judges travel and the number of court circuits.™

Bill C-57 amendments supported the recommendations proposed in the Nunavut
Implementation Commission (NIC) report caled Footprints I1. The unified court sructure is
expected to achieve the intentions noted above because, unlike the previous two-tier system,
this circuit court will be able to hear dl judicid mattersto be addressed. “Inasinglevistto a
community, the judges will be able to ded with both minor and mgor crimind offences, as well
as divorce matters and disputes over money and property.”*

2.3  TheRemaining Challenges

While the unified court may address the issues associated with the delays caused by the two-tier
trid system™®, there are other outstanding challenges of the court structure. Theseinclude a
number of accessibility issues resulting from linguigtic, culturdl, gender, racia, economic, and
socid barriers and alack of adequate services to support the delivery of justice. These
chdlenges disadvantage dl Inuit but, in particular, they have adetrimenta impact on Inuit
women.

2.3.1 Cultural Sengtivity of the Court Structure

Perhaps the most persistent issue regarding the Nunavut court structure is that it remains rooted
in the Euro-Canadian justice system. The results of an andyss of the justice system thet takes

the essence (for example, an application to recover the fruits of an illegal search) or where matters will become moot if allowed to
proceed to trial (for example, a decision to commit an accused for trial after a preliminary inquiry)."

Department of Justice (Canada), News Release: Creation of Nunavut One Step Closer as Nunavut Court of Justice Bill Receives Royal
Assent, March 12, 1999.

5Communications and Executive Services Branch, Department of Justice, Backgrounder: The Nunavut Court of Justice, p. 1.

18 For amore detailed discussion of the impact of delays of the two-tiered circuit court on women refer to Department of Justice
(Canada), Record of Proceedings of the Aboriginal Women and Justice Consultations April 1994. Thisisincluded in Appendix #2 of
this report.



account of the perspective of al of its diverse congtituents can be complex and the solutions far
from straightforward. For example, the 1986 reforms to the Jury Act of the NWT dlow Inuit
who speak only Inuktitut and reside close to the community (i.e. in out-post camps) to
participate in jury trids. These changes have been commended for their cultural
appropriateness.’’  In fact in the Report of the Aborigina Justice Inquiry of Manitoba, Justices
A.C. Hamilton and C.M. Sinclair noted that they were "impressed by the Northwest
Territories method of limiting the areafrom which ajury is drawn."®® The Justices noted a
number of advantages to this approach with the most important being thet it involves the
community in thetrid of one of its members

This solution is atractive to us, Snce it seeks to return to the community involved in a
direct sense of involvement in, and control and understanding of, the justice system. ...In
aborigina areas, those people would be able to understand the nuances that might apply
to the relationship between victim and accused, or loca factors that might escape the
atention of non-Aborigina people.’®

This reform speaks directly to recent lega arguments made elsewhere in Canada that an
Aborigina offender'srights are denied where Aborigina people are not available or sdected for

jury duty. %

At the same time, this reform and the lega arguments obscure the fact that within Inuit culture it
is not acceptable to “judge’ one another or to “pass judgment”.* This cultural vaueisin direct
opposition to the role of the jury. Furthermore, not only does the jury process require Inuit to
“judge’ another individud, as aresult of the judgement the jurors are indirectly responsible for
the sentence meted out for the accused. This conflict between Inuit values and the judicia
process, when coupled with the redlity that Inuit communities are small, remote and closdly knit,
have particularly negative consequencesin crimes involving violence againgt women.

In anumber of communities, where accused have dected to be tried by jury for sexua assault
crimes, the jury gppears unwilling to convict. This has become a particular problem in the
community of Pond Inlet. Between 1983 and 1995, not one sexual assault conviction occurred
in the many jury trias that took place in Pond Inlet. % Many have speculated about the reasons
for thelack of convictions. The two most common reasons noted by Inuit are the unwillingness

In 1986 the Jury Act of the NWT was amended to allow for unilingual Inuit who reside no more than 20 miles from the place fixed
for the sitting of the court to be included in the jury list.

18A.C. Hamilton and C.M. Sinclair, Commissioners, Report of the Aboriginal Justice Inquiry of Manitoba, Volume 1, Government of
Manitoba, 1991, p. 386.
Ibid., p. 386.

20See Margo Nightingale's, "Just Us" and Aboriginal Women(Ottawa: Department of Justice, 1994), p. 18. Thisis included in Appendix
#2. In this article, Nightingal e notes that these failures to have Aboriginal people available or selected for jury duty denies an
Aboriginal offender's rights.

ZINSDC, Report of the NSDC Justice Retreat and Conference, November 1998,, p. 16; Curt Taylor Griffiths et al. (1995). Crime,
Law and Justice Among Inuit in the Baffin Region, NWT, Canada. pp. 116, 141. Both of these reports are included in Appendix #2.

#2See Margo Nightingale, "Just Us" and Aboriginal Women, p. 18



of Inuit to “judge’ one another, and the unwillingness of jurors to be responsible for having an
individual removed from the community to serve a prison term.”

While no formd inquiries or sudiesinto the jury triad process have been undertaken, the reasons
cited above are worth noting and considering.

Thisfalure of juriesto convict has been the focus of serious discussions a many of the annua
meetings of Pauktuutit. For example, at its 1994 annua meeting, delegates passed a resolution
cdling upon the justice systemn not to locate jury tridsin the same community as the dleged
sexual assault took place®* This resolution was a response to the failure of juriesto convict in
Pond Inlet and other communities, such as Rankin Inlet and Pangnirtung.

The use of juriesin sexua assault trids has contributed to a shared view among many Inuit
women that the justice system is not effective in deding with and preventing violations to their
persond security. At the nationa consultation on justice and Aborigind women, Inuit women
participants noted that "[j]uries do not work in Northern communities” and reinforced the
Pauktuutit resolution, in their satement that there be no "[n]o jury tridsin communities where
the crime is committed (it should be noted that this recommendation was made to sexud assault
cases involving women and children).'®

Those committed to reforming the Nunavut justice system gppear committed to recognizing
incarceration has a role as the appropriate disposition for some “serious’ crimes.® However,
what condtitutes a“serious’ crime and who definesit is cause for concern. Thereisapapable
tenson between the commitment to having offenders dedt with in their communities and the
need to condemn violence againg women. Assuch, it is unlikely the Nunavut adminigtration of
judtice, in the foreseeable future, will be able to dispe the impression Inuit women have that a
judicid response to violence againgt them is weighted in favour of an accused.

2.3.2 Cultural Sendgtivity of the Judiciary

23 See Department of Justice (Canada), Record of Proceedings of the Aboriginal Women and Justice Consultations, November 1993;
and Pauktuutit, Inuit Women and the Administration of Justice, Phase |1: Project Reports -Progress Report #2 (January 1, 1995 -
March 31, 1995) -Appendix #6 - Minutes of Proceedings and Evidence from the Standing Committee on Justice and Legal Affairs
Respecting: Bill C -41, Tuesday February 28, 1995, Witnesses: Inuit Women's Association of Canada. This latter document is also
included in Appendix #2.

%*This resolution initiated Pauktuutit's justice project to begin the work necessary to undertake an in-depth review of the use of the
jury trial in sexual assault and child sexual abuse cases in Inuit communitiesin NT[Nunavut]. This work isin direct response both the
AGM Resolution and the growing concern around the judiciary's unwillingness to order change of venues when requested by the Crown
in these specific cases. The project funding ended before this study could be pursued. Following the end of the project, Archibald &
Crnkovich did prepare and donate a research design for ajury trial study in consultation with both Pauktuutit and the Crown'’s office
of the NWT. The proposal was submitted to SAGE in 1996 but due to administrative difficulties Pauktuutit did not undertake the study.

ZDepartment of Justice (Canada), Record of Proceedings of the Aboriginal Women and Justice Consultations, November 1993, pp. 2

and 14.

26 NSDC, Report of the NSDC Justice Retreat and Conference, November 1998, p.9.
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All of the judges serving on the two courts in Nunavut are non-Inuit and most live outsde of
Nunavut. The life experiences of the mgority of deputy judges of the Court of Justice and the
appdlae court judges are far removed from those of the people living in the communities of
Nunavut.*” Accordingly, their familiarity with Inuit and with Inuit culture and values is based
primarily on what is learned through reading, cultura orientation workshops, and their
interactions through court work and vigits to the communities. Those reforming the Nunavut
court structure were not oblivious to these problems. The expanded role of the JPs and use of
justice committees in the communities are attempts to bridge these linguistic and cultural gaps?®

In the meantime, Inuit women remain the unfortunate victims of ajudiciary that struggles with the
biases that plague an Euro-Canadian justice system that is male dominated. Smilar to al other
courts in Canada, the courts in Nunavut will no doubt continue to have their share of gender
bias® Asthe next few paragraphs attest, previous courts serving Inuit living in Nunavut have
demonstrated their capacity for: (1) sexud stereotyping about the proper roles and true nature
of women and men; (2) cultural misinterpretation and misunderstanding about the roles between
the sexes and the relative worth of women and men; (3) acceptance of myths and
misconceptions about socia and economic redlities encountered by both sexes; and (4)
behaviours that impose greater burdens on Inuit women than men.

Inuit women who have come into contact with the justice system because they have suffered
violence have spoken about their feding of having no control. They have aso noted that they
have fdt afraid, humiliated and blamed for the violence and that they were not taken serioudy. ¥
In proceedings before the court, the treatment of Inuit women is, in part, attributable to an
inadequate understanding on the part of justice personnd of the dynamics of abuse aswell as
misconceptions about Inuit culture. This attitude has been displayed most flagrantly in judgments
from the bench which have created a separate category where Inuit women are unconscious
due to eep or intoxication.* In these cases, judges have held that women who were

27 Superior court judges from Alberta, Manitoba, Ontario, and Saskatchewan have been appointed as deputy judges of the Court of
Justice. Also, Mark de Weerdt, now retired and formerly the Senior Judge of the Supreme Court of the NWT since 1981, was also
appointed. Of the twenty-one deputy judges, four are women. In the brief biographies presented by the Department of Justice, it is
not possible to determine if any of the justices are of Aboriginal ancestry. Two of the appointed justices are specifically identified as
having practiced Aboriginal law. The Nunavut Court of Appeal is composed of superior court justices from the three territories and a
number of judges from other courts across Canada. The core of the Nunavut Court of Appeal, like its predecessor the NWT Court of
Appeal, remains the Alberta Court of Appeal. The Chief Justice of the Court is Chief Justice Catherine Fraser of the Alberta Court of
Appeal and the NWT Court of Appeal. In addition to Chief Justice Fraser, 15 other superior court judges have been appointed to the
Court. Of the fifteen, one third of the appointments are women and of the five women, one has been a judge of the Supreme Court of
the NWT for the past four years. Among the male appointments, two are from the Y ukon and two are from the Northwest
Territories. The remaining female and mal e appointments are from Alberta and Saskatchewan.

%8 See comments made by Elijah Erkloo, Chair of the NSDC Justice committee in the NSDC Report.

29 These four behaviours /attitudes are widely accepted across the United States as components of the working definition of “gender
bias’ in the courts. See Norma Wikler, “Researching Gender Bias in the Courts: Problems and Prospects,” in  Joan Brockman and
Dorothy Chunn (eds.) Investigating Gender Bias — Law, Courts and the Legal Profession (Toronto, Thompson Educational Publishing,
1993), p. 50.

%0 K atherine Peterson (1992). The Justice House Report of the Special Advisor on Gender Equality. p. 57.

31 See Pauktuutit, Inuit Women and the Administration of Justice, Phase I1: Project Reports -Progress Report #2 (January 1, 1995 -

March 31, 1995) -Appendix #6 - Minutes of Proceedings and Evidence from the Standing Committee on Justice and Legal Affairs
Respecting: Bill C -41, Tuesday February 28, 1985.



intoxicated when assaulted did not suffer as serious an assault as they would have had they been
sober.*

There have been instances where the court has displayed an incorrect understanding that sexua
assaullt against women and sexua abuse of children are acceptable in Inuit society. > For
example, a case in which the sentence was mitigated because, as the judge pronounced, thereis
no prima facie age restriction on sexud intercourse in Inuit culture, that mengruation sgnasthe
age a which sexud relations can commence. This caseis often cited by Inuit women as an
example of the court accepting a myth about Inuit culture and using it to mitigate sentence.®

In other cases, incorrect culturd assumptions on the part of judges have resulted in reluctance to
sentence an Inuk offender convicted of a sexud assault to afedera penitentiary. The reasoning
turns on the judges perceptions of culture. These include cases in which short sentences were
given to avoid sending offendersto federd indtitutions and cases in which lenient sentences were
given to someone convicted of a sexua assault who was seen by the judge to come from a
good family, who is an accomplished hunter, and not a violent person. Other factors that have
been usad by the court to mitigate sentences include having traditiona skills, being afamily man
with no record; not being well educated; being under the influence of acohol; and being a
‘respected” community member.*

More fundamentally, the culturd insengtivity displayed by the judiciary in past cases
demondirated the fdlibility of the judicia selection process. In her report, Katherine Peterson
reported that there was an inadequate screening of judicia candidates of culturd attitudes and
stereotypes with respect to women.* The same selection process remains for Nunavt,
therefore so do the problems identified by Peterson. Other problems she noted were the lack
of lay representation on the committee that makes judicia gppointments to the court; the inability
to have extrajudicia conduct reviewable as a ground of discipling; and the dow and inflexible
judicid discipline process.

Inuit women have spoken out againgt the judiciary and their sentences. Primarily, they have
criticized judges for their lenient sentencing of sexua assault and domestic assault cases. In
particular, the women have decried these sentences because, in their view, they demondtrate
that violence againgt Inuit women is not taken serioudy. In the exigting justice system, the longer
the period of incarceration the more serious the crime. In commenting on the gppropriateness

%2 Margo Nightingale, Judicial Attitudes and Differential Treatment: Native Women and Sexual Assault Cases, (Ottawa: University of
Ottawa, 1991). Thisisincluded in Appendix #2.

33 See Pauktuutit Phase 11, Progress Report #2, Appendix # 6 and Nightingale's Judicial Attitudes and Differential Treatment for
further details.

34 See Pauktuutit Bill C-41 presentation and Margo Nightingale's Judicial Attitudes and Differential Treatment: Native Women and
Sexual Assault Cases, for further details.

% See Pauktuutit Bill C-41 presentation and Margo Nightingale's Judicial Attitudes and Differential Treatment: Native Women and
Sexual Assault Cases, for further details.

% K atherine Peterson, The Justice House Report of the Special Advisor on Gender Equality, 1992. Thisisincluded in Appendix #2 of
this report.
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of sentences in these cases, however, Inuit women face the risk of being isolated within their
own families and communities when they advocate for longer sentences.

Critiques of sentencing are made within the context of the existing punitive sysem of judtice if
meaningful rehabilitation is not serioudy considered or provided Smply because of the significant
absence of resources and support services for both perpetrators and survivors. Accordingly,
Inuit women have felt they have no other option than to cal for longer sentences to ensure
violence againgt women is taken serioudy. This position places them on a“sde’ whereby they
are seen by other community members as advocating or promoting the existing system (including
corrections)—a system that systematically discriminates on the basis of race and culture and
does little to address the underlying factors of crimina activity experienced by the accused.

%" The issue of appropriateness of sentencing and the dilemma confronted by women who speak out being considered as promoters or
advocates of the current correctional system is discussed in detail in Manitoba Association of Women in the Law, Gender Equality in
the Courts Criminal Law, (Manitoba: MAWL, 1991).
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31

JUSTICES OF THE PEACE

The JP Program

In the absence of legidative changes, the Nunavut JP program is operating under the same terms
as the previous GNWT program in theinitid stages. Accordingly, the JPsjurisdiction is set out
inthe Criminal Code, however the extent to which JPs exercise thelr full jurisdiction depends
on other factors. Following their gppointments, the Chief Justice of the Court of Justiceis
responsible for directing JPs and assigning duties.

Depending on the level and the assigned duties, JPs are authorized to conduct trids of any by-
law offence, territorid offence, or federa summary offence (but not trids involving ayoung
offender).® They canimposejail sentences of up to 18 months. They are dso authorized to
conduct judicid interim release hearings for both adults and young offenders, issue or cancedl
search warrants under dl federal and territorial statutes, conduct remand courts for criminal
meatters and bail gpplications, peace bond hearings and perform other judicid functions. JPs are
empowered to conduct some preliminary inquiries and hear guilty pleas, however, prior to April
1, 1999, no JP had conducted a preliminary inquiry in Nunavut (or elsewhere in the NWT).

With the creetion of a unified court system, it is anticipated that JPswill bein a postion to take
on more of the minor cases leaving the superior court to dea with the more serious cases.
Although Bill C-57 did not expresdy ded with JPs when she introduced Bill C-57, Justice
Minister Ann McLelan described the Nunavut JPs as “the key to the ability to ddiver ahigh
quality justice system.”*

Higoricdly, JPsin Nunavut have not exercised dl the powers available to them under the
Criminal Code. In aNunatsiagq News article about the JP program, the duties performed by
Nunavut JPs are summarized into three areas of experience—" d9gning documents, hearing guilty
pleas and conducting trids'—which is considered by the Nunavut Government’s Deputy
Minigter of Justice to be the "lower end of the scal€' compared to powers exercised by JPsin
other parts of Canada.*°

% Each JP is appointed to one of five levels of JPs. Of the five levels, two are administrative and the remaining three are presiding
justices of the peace.

9This quote of McLellan’s was recited in Annette Bourgeois's article, “JPs to play larger role in single court system,” Nunatsiaq News,
March 19, 1999.

“0Annette Bourgeois, "JPs to play larger role in single court justice system”, Nunatsiaq News, March 19,1999, p.1. In comparison,
there are two categories of Native Justices of the Peace in Ontario—presiding and non-presiding justices. The presiding justices can
receive and swear information and complaints; issue summons and warrants; preside over first appearances and set trial dates; conduct
bail hearings; conduct trials and sentencing offenders for provincial offenses and violation of certain statutes such as the Indian Act;
and conduct weddings. The non-presiding justices cannot conduct trials or sentence offenders. See the Inuit Justice Task Force,
Appendix #2, for further details of this comparative analysis.
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3.2

The absence of continuing educetion left many JPs uncomfortable with exercising duties that
extended beyond swearing information, and arrest warrants* In terms of cases, it is estimated
that prior to April 1, 1999, JPs heard from 30% to 60% of al cases that came to court with the
circuit courts hearing the indictable offence cases.*

The Nunavut Justice of the Peace program has a coordinator whose primary responsibility, as
identified by the Deputy Minigter, is recruiting and training JPs. Deputy Minister Nora Saunders
briefly described this postion as follows,

We see that this JP adminigtrator will have arolein taking ahead of time to
people who are considering [becoming a JP], perhaps by traveling to different
communities and different regions and by talking with locd officias about the
kind of person needed, 0 that they have a sense of what that person’s
expected to do.®

Prior to April 1, 1999, there were 82 individuas ( 26 women and 56 men) working asjustices
of the peace in 27 Nunavut communities® The number of Inuit participating as JPsin the
communities today was not available at the time this report was prepared. While most of the JPs
have full time-employment other than as a JP, having JPs paid a sdary remains an outstanding
issue.® The Nunavut government is committed to ensuring JPs are paid for their services.

The NSDC presented an dternative to paying JPs a sdary directly. It proposed
establishing a protocol that would compensate employers of the JPs for the employee's
absence from work while performing jury duty.

The Strengths

The expanded role envisioned by the federd Minister of Jugtice is one shared by the Nunavut
Department of Justice and reflective of the recommendations from the NSDC Justice
Conference. None the less, both the Nunavut Deputy Minister and Assistant Deputy Minister of
Justice have given assurances that an expanded role for JPs depends entirely upon the training
made available and the willingness of JPs to take on these added responsibilities.*®

41 See Margo Nightingale, Nunavut Single-Level Trial Court (Yellowknife: GNWT Department of Justice, December 1998), p.2. This
isincluded in Appendix #2 of this report.

“2|nuit Justice Task Force, Inuit Justice Task Force Final Report: Blazing the Trail to a Better Future (Lachine, Quebec, Makivik,
1993), p. 164.

“*Annette Bourgeois, March 19,1999, p. 2. Under the GNWT program, an individual becomes a JP by first being appointed by the
hamlet council and then being appointed by the territorial government. It is not clear whether the community justice committees
have played arole in identifying individuals to the hamlet councils as potential JPs. There do not appear to be any guidelines on the
selection of individuals for position of JP.

“4Annette Bourgeois, Nunatsiaq News, March 19,1999, p. 1.

“5 Prior to April 1, 1999, under the GNWT program JPs received an honorarium of $200.00 per year for their services.

“6See article by Annette Bourgeois, Nunatsiag News, March 19,1999, p.1.
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At the NSDC justice conference, recommendations regarding JPs and their role in the Nunavut
justice system were based on the following principles:

1) Wherever possible, conflict should be resolved through consultation
with those involved.

2) If the conflict only involved afew people, these people should be the
ones involved in the resolution of the conflict. It is not necessary to bring
out the big guns every time.

3) If the “lesser group” cannot resolve the problem, then access to larger
or moreinfluentid individuas or groups is important.

4 Every opportunity should be made to encourage a person to accept
responghbility for what he or she did. Thisis somewhat contrary to the
present system whereby people only accept responsibility if they are
proven to be guilty, athough there is some opportunity for people to
plead “guilty” .*’

The NSDC report notes that traditionaly it is believed that hiding on€ s guiilt creates sicknessin
the individua and if hidden for alonger period of time, this Sickness spreads to others around
the individua, and those individuas aso become sick or dysfunctiond. Eventudly the whole
community could be infected with this sckness. It is not until the story istold and the person
discloses his or her wrongdoing that those who are unhedthy can become hedthy again. It is
therefore important to dedl with issues as soon as possible. Furthermore, where there was a
breach of rules a consultation process would have to take place. Where it was a minor offence,
the consultation would be within afamily. If the breach resulted in amgjor offence, the
consultation would be within the community.®® 1t remains to be determined what factors are
consdering in making the distinction between mgor and minor offences (e.g. scale of impact of
the offence on community members).

From these principles the NSDC recommends an expanded role for JPs and encourages JPsto
“involve othersin helping to make decisons as to sentencing.” Wherever possible, families of
both the accused and the victim should be involved. The victims should be involved as often as
possible, recognizing thet a times the victim might not fed comfortable in being involved and
that it isimportant to protect and respect his or her rights. However, the traditiona approach to
dedling with problems generally involved everyone, induding the victim.*

The NSDC recommendations regarding JPs are as follows:

47 NSDC, Report of the NSDC Justice Retreat and Conference, November 1998. , p. 15.
“81bid., p. 14.
“Ipid., p. 14.
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1 Increase community support for justices of the peace so that people are
encouraged to take on the duties and responghbilities and so that people will fed
more confident having matters dedlt with in JP Court.®

2. Increase the Judtice of the Peace Training Program in order to meet the
responsibilities JPs are provided with under the Criminal Code.™ This should
include providing more legd training programs to train JPsin laws and
regulations that they must ded with, including the crimind law, family law,
procedures of the court, young offenderslaw, and some civil law; and
developing ajustice of the peace support network.

3. Change the way JP court operates to reflect the Inuit traditional
practices of having groups not individuals make decisions>

4. The Court’s physical set up should be much lessformd to facilitate consultation
and lessen the adversaria approach.

5. Screen al cases by the Justice of the Peace and the Community Justice
Committee for referrds to the Community Justice Committee, Jugtice of the
Peace court or higher court.

6. Egtablish a protocol to ded with the employer of the JPsto alow time to be
freefor gttings and training. The idea of the protocol isto establish an
arrangement whereby employers are compensated for the employee’ s absence
from work.

7. Expand the sentencing options available to the Justices of the Peace,
including Community Correctiona Centres and Outpost Camps.

What is positive about the NSDC gpproach is the attempt to have Inuit culture and traditions
form an integra part of the JP court structure and program, including JP selection, training and
mandate. The NSDC recommendetions reflect the work being done to ensure that while Inuit
traditions and culture are respected and incorporated, the concerns of 1nuit women regarding
thisincluson are not overlooked. For example, in making the recommendation for al chargesto
go through an initia screening involving loca JPs with the justice committees, the NSDC notes
that concern was expressad about preserving the privacy of complainants in domestic assaults
and sexud assault cases and ensuring that no pressure is brought to bear on these complainants.
In response, the report states that “it was felt that these types of cases should only be screened
by the JPs and the justice commiittee if the complainant agrees to the process.” >

Likewise, the NSDC acknowledges that there was some discussion about actualy having the
JPs st with “hand-picked” panelsin certain instances such as sentencing hearings. These hand-
picked panels would provide for the benefit of personsinvolved or involve those individuas
who are considered most suited to deal with the particular matters. Asthe NSDC report states,
“[t]raditionaly, women would ded with matters which were considered “women’sissues’ and

*Ibid., p. 17
*bid., p. 17
*2|bid., p. 18.
3Ibid., p. 20.
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3.3

men with the “men’sissues’ and it may be that there are instances when it is appropriate to
sdlect apane based on gender.”*

The Remaining Challenges
3.3.1 Community Perceptions of JPs

The NSDC recognizing the current status of JPsin the eyes of the community is not sufficient to
absorb an expanded role, has suggested measures that would increase community support for
JPs. It recommended, for example, achangein title for JPsto “Community Judge’ in order to
reflect the importance of the JP in the community.

Such a change is more than cosmetic. If JPs are to take on such expanded roles as presiding
over domestic violence and sexud assault matters, which was a key NSDC recommendation,
thenitiscritica that JPsfirst have credibility and the respect of the community.

It isworth noting that while the NSDC proposes JPs begin to hear casesinvolving violence
againgt women; it also cdls for JPsto have more freedom to expand their sentencing options.
Such recommendations when viewed collectively, as the NSDC intended, suggest thet the
NSDC is attempting to use methods other than incarceration as appropriate dispostions for
serious crimes. The court structure, legally, does not recognize JPs as having an authority
grester than alower court.”®

The chdlenge of this gpproach for the NSDC and Inuit generdly, is the reliance upon adequate
services and resources being available in the communities from which JPs can rely upon when
creting dternative digpostions. At present, there is an extreme shortage of services for victims
of violence. At the same time, the services to assst those who are convicted of sexual assault or
other forms of violence againg women are not available in the communities. This specific
chdlenge will only be overcome if JPs and their communities are adequatdly equipped to
provide dternatives to incarceration that Inuit women and other members of the community
identify as. accountable, effective in dedling with the underlying factors leading to the crime, and
do not jeopardize women's sfety.

3.3.2 JPsPreparedness

The NSDC assessed that before JPs take on greater responghilities such as preliminary
inquiries, child wdfare maters and smdl cdams actions, they would benefit from the
development of a judtice of the peace support network and from regular legd training on the
subgtantive components of criminad law. The Nunavut government's commitment to and

*Ibid., p.18.
%5 JPs are limited to giving a sentence of imprisonment that does not exceed 18 months.
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recognition of the need for ongoing training of JPs is essentid to the success of this program. In
light of the JPs expanding role, their lack of training impacts on the quality of the justice system
in Nunavut.

For example, the mgority of preliminary inquiries conducted in the North are for sex offences.
Margo Nightingale notes, in inquiries for these types of offences there are significant risks of
both jeopardy of an accused and of psychologica harm to a complainant and the potential for
violations of his or her rights to privacy. She explains this point by way of the following
example,

...it is not uncommon for defence counsd to seek information about prior
sexud conduct between the complainant and the accused (or others) which is
subject to regtrictions under s. 276 of the Criminal Code, or to dicit persona
records in the hands of third parties which is subject to redrictions under s.
278.1-278.8. Given that there are still many debates among counsd about the
goplication of these provisons there is red concern that a JP. may not
adequately understand the Criminal Code in these areas to act as arbiter.*

To conduct a preiminary inquiry of this sort requires a skillful gpplication of the sections of the
Criminal Code that address disclosure of persond records, for example, as wel as the ability
to properly respond to objections from the Crown which seek to protect a complainant from
inappropriate questions.”’

In the past, concerns were raised that JPs did not possess sufficient knowledge about the
Criminal Code and of evidentiary issues to be able to competently fulfill their duties. This lack
of knowledge and understanding greetly affected the JPs credibility within the communities and
the understanding of the role of the JPs among community members.®

Uniform training in repect of subgtantive law métters is even more important in view of recent
caelaw. A recent Court of Apped decison involving a charge under the GNWT Liquor Act
suggests that trials conducted by JPs may be held to alower standard of legal and evidentiary
requirements.> The implications of this decision for training are significant since the decision
suggests that trials conducted by JPs may result in lower standards of legd protection for the
accused than trial's conducted by judges®

%6 Margo Nightingale, Nunavut Single-Level Trial Court (SLTC), p.3.

" 1bid., p.3.

%8 Inits Phase | Justice project report, Pauktuutit noted that in order to be more credible, JPs needed to be selected from the
community they serve. However, the current criteria create a barrier for unilingual Inuit, since training is not available in Inuktitut.

(Pauk. PhaseIl, July —Dec. 1994). In its report, the NSDC noted that the community has a limited understanding of the work that JPs
do, and the process by which they are appointed. It noted, for example, that there is a perception that JPs do not do important work.

%9 Camsell v. Her Majesty the Queen,_unreported, July 9, 1998.

€01t is unclear at this point whether a future Charter challenge to this case or the principle for which this case stands, would be
successful particularly if the trial were in respect of a Criminal Code offence (see Nightingale, Nunavut Single-Level Trial Court
(SLTC), p. 2, 3 for further dicussion)

18



As noted above, this type of decision reinforces the attitudes and perceptions that the subject
meatter dedt with by JPsis of lesser sgnificance and therefore the consequences of such crimina
activity isaso not as serious.

One remaining chdlenge in reation to JP preparedness is the matter of training with
respect to awareness of issues of sexism and gender bias. As noted below, thereisan
attempt to ensure that a more representative group of JPs serves a community. None the
less, there remains a challenge on how to reconcile gender bias issues and the conflicts
arisgng in reation to attitudes and behaviours rooted in religious, culturd, or traditiond
vauesthat devaue and discriminate againgt Inuit women. Inuit delegates to a nationd
Aborigind women and justice consultation raised the following concerns on this point:

Traditions and culture are often confused. They are not the same thing. ...
There is a need for a balance between the past and present to be achieved.
Aborigina peoples must stop romanticizing the past and address the redlities
of the present. ®* ...

It was noted that the Chrigtian influence can be responsible for many "bad
habits', especidly for the non-acceptance of certain community members,
such as gay community members® ...

With regards to abuse, one must explode the myths and promote understanding

about the dynamics of why men abuse. Common myths include:

1. Myths about culture and Chridtianity - Elders are holy and |leaders
are above the law;

2. Elders, leaders and Christians who abuse are under stress,

3. Women ask for abuse;

4. Inuit culture dlows assault againg women and children;

5. Inuit culture dlows men to control women;

6. Children can be sexually assaulted when they reach puberty ; and
7. All Inuit people are drunks.®

Excuses used to support myths and absolve the offender from respongbility for
the crime are asfollows:

1. if you learned to abuse in your upbringing;

2. if you are "nagged” by the woman you assaullt;

3. if you have agtressful job;

4. if you are an Elder, leader or "good" Chrigtian;

5. if you are or planning to undergo treatment

6. if you plead guilty;

7. if the woman you assault was under the influence of acohaol or

acohal involved in some way;

®1 Department of Justice, Record of Proceedings of the Aboriginal Women and Justice Consultation, November 1993, p. 7.
62 Department of Justice, Record of Proceedings of the Aboriginal Women and Justice Consultation, November 1993, p. 7.
63 Department of Justice, Record of Proceedings of the Aboriginal Women and Justice Consultation, November 1993, pp. 7-8.
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8. if you support your family (for government employess, it is assumed
the wife will become homdess); and
9. if you are" born again.®*

The message must be conveyed that violence is not part of Inuit culture. A
positive gpproach must be taken in the development of role models for the
community. Children must be taught their rights to protection and persona

A judtice sysem must be defined as one which is culturaly relevant yet does not
romanticize the past. It must deal with the redlities of today®®

With the recent court decisions and lack of guidancein Bill C-57 the door has been left wide
open for JPs to operate with more autonomy and less understanding of the law. At the same
time, the serious concerns raised by Inuit women regarding attitudes, values and bdiefsin the
communities about violence againg women and children relate directly to thosein the
community who act as JPs. These concerns regarding JPs preparedness need to given the
attention and response they deserve.

3.3.3 An Inuit-based JP program

Other challenges remaining for the JP program are those related to making the JP court system
more reflective of Inuit traditiond practices. The incdluson of more Inuit, especidly unilingud
Inuit, is seen as a pogtive step. None the less, the NSDC notes that the lack of extensive
training, in both English and Inuktitut for dl JPs leaves them ill-equipped to fulfill their
respongbilities and more dependent upon the RCMP and others to tel them what to do.
Recognizing the importance of maintaining the impartidity of the decison-meaker in the eyes of
the community, the NSDC warned, “if JPs are not well trained, they may be open to influence
by the RCMP. JPs who lack the necessary legd training tend to rely only on the RCMP for
advice, and in fact sometimes just do what the police ask them to do, rather than be
independent as they should be.”®’

Another chalenge the program confrontsis achieving a JP program thet is also
independent of the pressures brought to bear on individud JPs living in their small, inter-
related community by other community members (e.g. relatives, powerful families, ec).
The NSDC recommends that the JP court consider using a group of JPs and possibly
othersto decide amaiter in order to overcome the cultura conflict faced by Inuit
“judging” another Inuk. This gpproach of sharing respongbility aso may serveto

6 Department of Justice, Record of Proceedings of the Aboriginal Women and Justice Consultation, November 1993, p. 8.
%5 Department of Justice, Record of Proceedings of the Aboriginal Women and Justice Consultation, November 1993, p. 9.
% Department of Justice, Record of Proceedings of the Aboriginal Women and Justice Consultation, November 1993, p. 9.
7 NSDC, Report of the NSDC Justice Retreat and Conference, November 1998, p. 18.
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dleviate the other chdlenges facing community members. Asdiscussed earlier in relation
to jury trids, there are conflicts arising when community members are | eft to judge or
participate in matters dealing with sexud assault and other crimes of violence againgt
women. The NSDC recommends JP selection focus on identifying longer term residents,
with amix of ages and gender, and aminimum of four for eech community to ensure JPs
are more representative of community values and therefore encourage more respect for
their decisions, to avoid conflict of interest issues that presently arise, and dlow JPsto
team up and St as alarger group for support.
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4.1

COMMUNITY-BASED JUSTICE

Community-based Justice I nitiatives

Community-based judtice initiatives were fird introduced in Nunavut by the GNWT in the early
1990s. These initiatives were presented as a means to address the many long-standing problems
identified by Aborigina peoplesin the NWT communities. The program had its foundation in
principles of restorative justice which focus on hedling damaged relationships to restore harmony
within the family and the community, rather than on punishment.® This approach was seen as
compatible with and easly incorporating the teachings of Aborigind people emphasizing heding,
respect, cooperation and balance.®® As such, the process of resolving conflictsin away thet
repairs, hedls, and restores harmony includes the victim, the offender, and the community.
Theinitiatives introduced by the GNWT included:

» the promoation of a community-based justice system, consisting of locdl judtice
committees supported by a community justice specidist, employed by the
GNWT to serve a pecific region;

» the promotion of dternative measures to the existing crimind justice system
such as the adult court diverson program set up in Baffin regiond communities,
and

» the promotion of sentencing dternatives, especidly by Justices of the Peace
such as reparative sanctions (ie. probation requiring community service work,
rehabilitation, and restitution to the victim) and on the land programs for young
offenders; ™

Officidly, the Nunavut government has said little about the community-based judtice initiatives it
intends to pursue. Likewise, Bill C-57 did not addressthis area directly.

4.1.1 TheProgram

The most obvious departure from the previous government’ s program and policies isthe
Nunavut Government’ s current endeavour to incorporate Inuit Qaujimgjatugangit (1Q) asa
fundamenta policy and operating principle of itswork. Trandated into English, 1Q refersto the
traditiona knowledge of Inuit. What the 1Q policy is and its relationship to the workings of the
various departments is still being sorted out. The example readily presented (by most Nunavut
government officias, including those in the Department of Jugtice) to describe the role of 1Q in
policy development is the incorporation of the knowledge of Inuit hunters with western scientific

% Department of Justice, Community Justice Division, Your Community Justice Committee: A Guide to Starting and Operating a
Community Justice Committee (Y ellowknife: GNWT, 1997) p. 1.

% 1bid. p.1

" See Pauktuutit, Inuit Women and Administration of Justice, Progress Report #2 (January -March, 1995, Appendix 2: Male Abuser
Counselling Program Pilot Project Proposal, pp. 1-2.
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knowledge when it comes to management of wildlife resources. What 1Q meansfor the justice
system is not o gpparent but this approach could compliment the recommendeations of the
NSDC.

The NSDC Justice Conference report links the need to give loca people greater control over
justice matters in their communities with expanded roles for existing justice bodies in the
community such as the justice committees and JPs. The report calls upon JPs and justice
committees to work more closdly together and proposes ways in which this can be achieved.

In his remarks at the conference, the President of the NSDC, Elijah Erkloo identified the need
for Inuit to take on a gregter role in community justice issues.

We want to know how we can alow Inuit to take more responsibility for
dedling with judtice issues a the community leve, in ways which respect our
traditiond vaues and bdliefs. ...This meeting is about Inuit taking more
responghility for justice issuesin their communities. ...\WWe want to come up with
clear recommendations about what more we can be doing in our communities
that we are not doing now. We want to know how the Nunavut justice system
can bring peace to Inuit.”*

The Nunavut government has recognized that the former community-based judtice initiative
lacked the necessary infradiructure to support the committees operating in the communities. The
Nunavut Department of Judtice has indicated it is committed to providing adequate physica
gpace for the committees to carry out their work. Aswedll, it will encourage the development of
a communications network between the various justice committees and provide ongoing training
for committee members. Information regarding the type and subject matter of thistraining was
not provided. Whether individuas participating on the committees will be paid for this public
sarvice that they provide voluntarily is still an unanswered question.

Within Nunavut there remain four community justice specidists operating as the link between the
Department of Jugtice and the community. Thetitleand role of the “specidigts’ are being
reconsidered by the Department. The four individuals operating in Kitikmeot, Keawatin, North
Baffin and South Baffin as community justice speciaists are expected to take on the role and
responsibilities of coordinating and supporting community justice committees within the
communities of their region. The Nunavut Department of Justice is committed to having the
coordinators assigt in the design and ddlivery of the community-based justice committees work.
This changein roles aso reflects a broader, perhaps, philosophical shift —from the “ specidist”
or “expert” directing the community to the “coordinator” who asssts and supports the
community in its work.

" NSDC, Report of the NSDC Justice Retreat and Conference, November 1998, pp. 4-5.
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4.1.2 Community Justice Committees

The GNWT program adopted by the Nunavut government empowers community justice
committees to operate within the communities once amotion is passed by the hamlet council
recognizing the authority of its community justice committee to ded with cases involving youths
and/or adults. Pursuant to the the Young Offenders Act, the territoria government will
formaly appoint members to the community justice committees to ded with cases involving Inuit
youth upon concluding an agreement with the hamlet council.

In some casesin the padt, adult offences, including minor cases of wife assault, have been
diverted to the community-based justice committees according to protocols signed by the
federd Crown counsd office (Snce the federal government retains the prosecutorial powersin
Nunavut), the RCMP, and hamlet councils.

For the most part, whether or not a protocol existed, it appears that in Nunavut, criminal cases
have been and continue to be diverted to these committees at the discretion of the Crown and
the RCMP.

The Nunavut Department of Justice hasindicated that it would include, asits parties, the chairs
of the community justice committees, Crown Counsdl, RCMP and the Nunavut Department of
Justice. It gppearsthis new diversion protocol compliments the NSDC recommendations
regarding the involvement of the justice committees and JPs in the important decision-making
processes. For example and as discussed below, the NSDC recommends that the with RCMP
and Crown Attorney’ s office powers to determine which cases be diverted should be shared
with the committees and JPs of the community.

The NSDC report recommends that the justice committees take on the following tasks to
improve their effectivenessin thair repective communities:

= drengthen and incresse capability, through the use of traditiona ways and elders,
and through ongoing training and networking;

= ded with serious matters, including domestic violence;

= ded with matters brought to them by community members and groups, not only the
RCMP,

= communicate with RCMP to ded with problem quickly;

= require better community awareness and respect for these committees, and

= teach young people about traditional values.

As commitment to greater Inuit control over justice matters, the NSDC report recommends that
committees join with JPs to be responsible for hearing serious crimes by firgt time offenders and
aso dedling with repeat offendersfor crimesthat are not serious offences. The report does not
clarify what it consdersto fdl within or outside of the category of serious offences. However,
there is specific reference made to the justice committees dedling with “domedtic violence'. The
specific role of the committee in dedling with these cases (for example: a what stage of the

25



process) is not clarified. The report suggests that the committee could assist the JP and higher
courts in proposing and implementing sentences in cases involving these offences.”

4.1.3 Committee Methods

In the NSDC report, consultation isidentified as a fundamental component of resolving
disputes. The consultation method used and participants involved depend upon the nature of the
offence. Asdated inthe NSDC justice report, traditionaly, where there was a breach of rules,
a consultation process would have to take place. Where it was aminor offence, the consultation
would be within the family. If the breach resulted in amgor offence, the consultation would be
within the community.”

Consultation gppears to be at the heart of many of the diversion programs commonly
used by justice committees in Nunavut today. While the government program uses
different labels for the methods such as victim/offender mediation, family group
conferencing, basicaly the committee consults with the offender, individuds impacted by
the offence and other community members in determining whet is needed to “make

thingsright.”

The following is a generd description of the established GNWT criteriafor a matter diverted to
acommunity justice committee:
= The offender accepts responsibility for the offence;
» The offender voluntarily agrees to work with the Community Justice
Committee;
= Thevictim can have arole in the proceedings, and in any case, is consulted
to determine what needs to be doneto “make thingsright.” If thevictimis
not actudly present during the Justice Committee mesting, the victim's
statement will be used.
= At the meeting(s), the Community Justice Committee serves to teke the
offender through the following process.
1) the offender isrequired to take responghility for the behaviour;

Ibid., p. 11. The GNWT diversion program states that a Community Justice Committee can handle such matters as:
* Providing arbitration in civil cases.

« Providing advice to the court with respect to sentencing. This could include ajudge asking the community justice committee for
advice on sentencing. Community justice committees can also hold a sentencing circle at which ajudge will invite members to assist in

the sentencing decision. 72

 Providing counselling or supervision. Committee members or elders can counsel offenders and victims, and provide cultural
opportunities such as arranging for an offender to work with an elder. Counselling or supervision can be offered to offenders whose
case has been processed either by the court or by the community justice committee, as well as to offenders after they have been
incarcerated.

«Diversion in cases where the police have not laid charges. For further details see Department of Justice, Community Justice Division,
Your Community Justice Committee: A Guide to Starting and Operating a Community Justice Committee (Y ellowknife: GNWT,
1997) pp. 4 to 15.

NSDC, Report of the NSDC Justice Retreat and Conference, November 1998, p. 14.
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2) the offender is asssted to explore the consequences of his
actions;
3) the offender commits to repair the harm through an agreement;
and
4) the offender looks for guidance to turn towards a hedthier life
syle;
= At any time the offender can have the matter referred back to the RCMP,
= A Community Justice Committee can rgject areferral from an RCMP
officer.

The GNWT program identifies victim-offender mediation and family group conferencing as
possible methods of resolving problems. Where the victim-offender mediation model is used,
the victim and offender meet face to face. The role of the committee isto act as a mediator and
to focus atention on problem solving. The committee moves through the same four-stage
process described above.

Family group conferencing is a method which the RCMP has strongly supported throughout the
north. It isunclear whether support for this dternative among some committessis aresult of its
being a primary aternative supported by the RCMP or because it complements Inuit traditiona
practices and values.

In the GNWT family group conferencing method, the committee is supposed to bring together a
circle made up of the victim, the offender, the community and dl of their repective support
persons for afamily group conference. The process isto address such issues as the offender’s
behaviour and the impact of the offender’ s behaviour on the victim. A facilitator gppointed by
the community justice committee helps the parties arrive at an appropriate solution to
compensate the victim and ensures that meaningful consequences are established for the
offender. If consensusis not reached, the case returns to the RCMP for processing through the
courts.

The NSDC Justice Conference made specific recommendations dealing with family group
conferencing. The NSDC report notes that family group conferencing is being practised “with
great success’ in the Kitikmeot region. The NSDC report endorses this initiative and indicates
that it can be provided by community residents and adapted to suit a particular community once
training is provided. The report dates that “it has the greet effect of getting everyone involved
and making the offender redlize the consequences of his’her actions and recognize thet there is
community support and concern.” ™ The NSDC conference report calls upon government to
provide training in family group conferencing in al regions of Nunavut.” According to the
NSDC report, “family group conferencing training aso provides away for our young people to
fed important and involved, to take responghility for their actionsin ameaningful way. ... Family

"Ibid., p. 24.
lbid., p. 24.
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4.2

Group Conferencing [sic] gets everyone together who isinvolved, in an informd setting, when
there is agreament to participate.” ®

4.1.4 Community Justice Committee — Member ship

A guide was prepared by the GNWT setting out the basic guidelines to be followed when
Seiting up acommunity justice committee. 1t described participants as respected members of
the community; they must not be involved in crimind or otherwise offensive activities, and they
could not have been convicted of acrimind offence in the last three years. In addition,
committee members must represent a broad cross-section of the community, and should be able
to contribute a wide range of experience and knowledge.”

Within Nunavut, there is no uniformity to the membership or operation of community justice
committees. Where committees exist, they operate on avoluntary basis and vary in size and
mandate. On the latter point, it appears that the role of a committee is dependent on the
willingness of the Crown and RCMP to recognize and work with the committee and the
commitment of its membership.

The community justice committee is consdered by NSDC as the vehicle by which
elders can play avita role. The NSDC recognizes that the elders are essentia to
ensuring those using and providing committee services do not lose touch with Inuit
traditions. It acknowledges that committees have been used in the past astools for the
defence’ and now must take the whole community into acocourt, including the victims
and their families. However, the means by which this god will be met are not darified.

The Strengths

When considering the NSDC recommendeations regarding community justice committees
collectively with those regarding JPs, it is clear the NSDC is promoting a new system whereby
the justice committees and JPs will be the "nudleus’ of the justice system for the community. For
example, as noted in the JP discussion, the NSDC proposes that the committees and JPs
together screen dl cases and determine which route each case should take—determining
whether it should be a matter dedlt with by the court, a JP or the committee. Thisis a departure
insofar as the RCMP have tended to be the community representative on justice matters with
JPs working under the guise of RCMP officers.

The nature of the justice committees’ work, as proposed by the NSDC, isrooted in traditiona
approaches and responses to problems in the community. The committee is promoted as a

®lbid., pp. 26-27.
" Department of Justice, Community Justice Division, Your Community Justice Committee, p. 3.
NSDC, Report of the NSDC Justice Retreat and Conference, November 1998, p. 10.
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4.3

body that can counsd, discipline and provide activities for wrongdoersin away that dlowsa
"tradiitional gpproach” to be used in "modern times."”

The NSDC views the increased use of community based justice committees as a means of
ensuring loca people have a greater say and control over justice mattersin the communities, and
can perform their role in ways which respect traditional values and beliefs® This, in the words
of Chair Erkloo, is ameans to ensuring that “the Nunavut justice system can bring peace to
Inuit.”®* Providing Inuit with the ability to regain control over their affairsin this way aso hasthe
potentia effect of fadilitating a more efficient handling of matters, and ultimately a quicker
resolution of issues,

The work of the NSDC brings the fundamenta conflict of Inuit gpproachesto justice
and the punitive nature of the exigting justice system to the fore. The approach taken by
the NSDC is a positive step towards reflecting Inuit values of restoring harmony and
peace within the community rather than punishing an individud for a crime committed
againg the state. Asnoted in its report, the NSDC dirives to achieve this by keeping
one god in mind, "Wherever possible offenders must be kept in their community”. This
isbest achieved, it isthought, "... by giving more responghility to Community Justice
Committees and Justices of the Peace."®? The NSDC aso recommends expanding the
sentencing options of committees, asit did for JPs, when dedling with maitersinvolving
firg time offenders of serious offences and repeat offenders cases.

Thisisadear shift from the ideologica framework of the Euro-Canadian justice system.
For the NSDC, incarceration is no longer the only means to respond to criminal
activity.

The Remaining Challenges

Certainly, improvements in the technical adminisiration of justice and gpproaches to the judtice
system that are culturally sensitive would benefit al people who encounter the justice system in
Nunavut.2® However, reforms which meet the aspirations of Inuit for a culturally sensitive
goproach to justice may dill fal short of ddivering a satisfying experience of justice for Inuit
women. Specificaly thiswill be o, if the reformsfail to consider the compounding disadvantage
experienced by Inuit women and the ways in which race, gender, age, sexua orientation,
geographica proximity, and menta or physica ability might converge to affect the needs of Inuit
women who come into contact with the justice system.

Ibid., p. 10.
% Ibid., pp. 4-5.
& hid., pp. 4-5.
#pid., p. 11.

8 Most of the documents listed in Appendix #1 noted that community-based justice initiatives responded to repeated calls for more
community involvement in the justice system, and for resolution mechanisms that are responsive to traditional Inuit ways and cultural

values.
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The NSDC recommendation to have committees dedl with “more serious matters including
domestic assault” is based on the NSDC conference participants view that “the community
knows more about what is wrong than someone from the outside and can make more effective
recommendations for rehabilitation and heding.®*

A credible resolution of these more serious matters by community justice committees presumes
that the committee istruly reflective of the community and that participation in the resolution
processes of the committeeisvoluntary.  The “voluntary” nature of avictim’s participation in a
community justice initigtive is questionable for many Inuit women.

The potentia for avictim to fed pressured to participate in such a committee is great.*> When
the community, including the accused and the victims, are given the choice between the outside
Euro-Canadian justice system and their “own,” the pressure to choose their own system will be
great.

Those choosing the existing system are perceived as not supporting “their own” system. This
has the effect of further alienating women and places pressure on them, making it difficult for
them to choose the exigting system.

In Inuit communities, many people are rlated. These family and kinship linesimpeact severdy
upon avictim if her abusive partner is related to a powerful family or leader. \WWomen and
children may therefore be silenced and not believed when they speak about their abuse. If they
do spesk out, they are often blamed.

Pauktuutit and others have challenged how committees are structured. In particular,
controversies have arisen regarding the range of the “community” members represented on
these committees. The controversies gppear to be rooted in the fundamenta value differences
between the committee members and members of these margindized groups associated with
such factors as age, gender, and religion.

For example, community-based initiatives provide arole for elders to work one on one with the
offender. However, as noted in the discussion regarding JPs, there are concerns that
community justice committees will put eldersin the avkward position of judging the offender.®®
Again, as noted in the discussion regarding JPs, there may aso be conflicts between an elder’s
vaues and those of other members of the community, particularly women. Some women have

84NSDC, Report of the NSDC Justice Retreat and Conference, November 1998, p. 20.

8 Pauktuutit (1994). Inuit Women and the Administration of Justice, Phase 1 Progress Report, Number 1, p. 22. Curt Taylor
Griffiths et al. (1995). Crime, Law and Justice Among Inuit in the Baffin Region, NWT, Canada. p. 206.

8 Nightingale, “ Just Us’ and Aboriginal Women, p. 25.

30



experienced eders that do not perceive violence againgt women as a serious problem or do not
have the required skills to provide effective counsdling to an offender of thistype of crime®’

Perhaps a more fundamenta challenge underlying the issue of representative membership isthe
ability of the community to take on the responghilities required of community judice initiatives.

Inuit women see an essentia determinant of a community preparedness to do thiswork as the
heelth and well being of the community and those participating in the committees®

If this achieved, the next challengeis ensuring that al committee members are adequatdly
trained. For example, it is generaly accepted that members of community justice committees
must have an adequate grounding in the Crimina Code offence with which an individud is
charged.®

However, the importance of training with respect to the dynamics of abuse is less often
acknowledged. Inadequate training in this area has left many Inuit women choosing not to turn
to the exigting justice systemn to address the violence they have experienced. The solution liesin
gender and racid sengtivity training for dl justice personnd — including judges, Crown Attorney,
RCMP officers, JPs, community justice committee members — to help bridge the distance
between the experience of Inuit women with both the community-based judtice initiatives, the
Euro-Canadian justice system, and the promise of these reforms.

While training and awareness of the issues described above is essentid, just asimportant is
providing community justice committees with necessary support. To acertain extent, the
community justice coordinator positions being considered by the Department of Justice and
referred to earlier in this report, may dleviate the burdens associated with organizationd details,
including the work associated with providing the infrastructure services.

It remains a challenge to ensure that the other supports and services required to assist the
committees in carrying out their work and achieving the goas of community-based jutice are in
place.

Without proper consideration of the interests and needs of the victim, the offender and the
community, committees may increase the vulnerability of women and girls® To date, justice
committees have been percaived by Inuit women to inordinately focus on the offender.®* This

87 Nightingale, “ Just Us’ and Aboriginal Women, p. 26, Canadian Panel on Violence Against Women (1993). Changing the
Landscape: Ending Violence — Achieving Equality. P. , Curt Taylor Griffithset al. (1995). Crime, Law and Justice Among Inuit in
the Baffin Region, NWT, Canada. p. 202.

8 Department of Justice, Record of Proceedings of the Aboriginal Women and Justice Consultation, November 1993, p. 16.

8 There is some question asto whether elders understand the definition of sexual assault found in the Criminal Code. This point was
raised in the Report of the Canadian Panel on Violence Against Women, Changing the Landscape. Ending Violence — Achieving
Equality , Chapter 14: Inuit Women, 1993, pp. 103-104. This Chapter of the report isincluded in Appendix #2 of this report.

% Griffiths et al., Crime, Law and Justice Among Inuit in the Baffin Region, NWT, Canada, 1994.
°1 Nightingale, “ Just Us’ and Aboriginal Women, 1994.
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perception reflects the earlier noted point of the NSDC that committees have been used as a
tool by defence counsdls.

The justice committees methods of addressing the issues before them have been criticized by
advocates of Inuit women survivors of violence. This has lead the same advocates to cdl upon
the various levels of government to prevent the committees from dedling with offenses involving
violence againg women. For example, in its publications, Pauktuutit recommends that the
federa and territorid governments set guiddines, standards or criteriafor both membership on
these committees and for the types of cases they are able to deal with.*

It is evident when these arguments are reviewed in detail that the concerns being raised by Inuit
women are rooted not so much in the methods used by the committees, but rather the lack of
adequate resources and ongoing training provided to these committees to perform these tasksin
amanner that protects and supports the women and adequately addresses the underlying
problems of the violence.

The issue of a community’s preparedness to take on the responghilities of community-based
judice initiatives is ongoing. The chdlenge in preparing a community to take on this
respongbility is multi-faceted. The further chdlenge is sugtaining the commitment of the
community and the members of these committees. Again, the individuds participating on the
committees are providing an essentid public service on avoluntary basis. The question remains
whether they will be able to continue to provide this service if other opportunities arise that
remunerate them for their services.

92 pauktuutit, Inuit Women and the Administration of Justice, Phase | and I Reports, In particular, the organization’s presentations
to aNational Symposium on Offenders (the male batterer’s program) and on Bill C-41 to the Standing Committee on Justice and
Legal Affairs.
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5. FAMILY LAW

All family law matters are dedlt with by the Nunavut Court of Justice® It is anticipated that JPs may be
encouraged to hear matters regarding interim custody, support and temporary orders related to child
protection.

The use of the courts to resolve family law mattersis limited in Nunavut. In 1996, atotd of 66 family-
related cases from Nunavut were processed by the Supreme Court and Court of Appeal.* As of 1992,
only ten women in Nunavut, outside of 1gduit, were registered with the Maintenance Enforcement
Program for child support orders® Prior to April 1, most family law matters were cases which the
lower court would hear. With the unified court structure, it is anticipated that JPs will be encouraged to
take on more responsibilities formerly faling within the purview of the Territorial Court.

Among Inuit women, there is lack of awareness of the legd remedies available to those involved in
family law disputes. This sems, in part, from the severely redtricted access to legd aid as discussed
exlier.

Therole of the community in family law matters is much less prominent than in crimind law metters. The
community-based judtice initiatives introduced prior to April 1, 1999 focused entirely upon crimina law.
This absence of community-based family law initiatives may be attributed to the crimind law focus of
the government. Reforming the crimina justice system gppears to have overshadowed any reform
initiativesin family law and civil metters. Thisis mogt evident in the work done by aMinisterid working
group on family law reform established by the Territorid Government in 1988. A discussion of the

93 Prior to April 1, 1999, the territorial court shared jurisdiction with the Supreme Court on matters regarding child protection, custody
and support applications pursuant to territorial legislation and enforcement of child support.

In addition to these matters, the Supreme Court also has the jurisdiction to hear matters regarding adoptions and applications for
divorce; support and custody when tied to divorce; restraining orders against parents; all matters related to division of property upon
family break up; and guardianship and property of child. Asthe superior court, it also hears first level appeals from final and interim
order or judgments of the Territorial Court.

%4This statistic was cited in the Department of Justice, online document entitled Options for Court Structures in Nunavut - A Discussion
Paper, Ottawa: Department of Justice, November 1997.

%This information was also obtained from the federal department’s online document, Options for Court Structures in Nunavut - A
Discussion Paper, Ottawa: Department of Justice, November 1997. Note that of the six women registered in the Child Support
Maintenance Enforcement program for the Nunavut region, excepting lqgaluit, it is noted two women were in the Baffin region with
four women each in the regions of Kitikmeot and Keewatin.
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findings of thisworking group and the legidative amendments resulting from their recommendationsis
provided in Appendix #3.
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6. CONCLUSIONS: A BLUEPRINT FOR A MORE RESPONSIVE
SYSTEM

The success of any judtice system will be determined in part by the ability of administrators to manage a
sysem which is efficient, timely and fiscdly respongble. Certainly, the federd government fashioned
these criteriainto the core objectives of the legidative reforms for the court of Nunavut. In its news
release announcing the legidative framework for the new court structure, the Department of Justice
dated that the reforms were intended to smplify the structure, improve bility and reduce delays,
judges travel and the number of court circuits.®

It isequdly true, however, that a sysem will dso be judged by the extent to which it isreflective of the
community which it serves. A judtice system that does not reflect the redlities of the public it serveswill
be perceived by that public as not being credible®  To this end, components of the justice system in
Nunavut - whether a vestige of the court system of the Northwest Territories prior to April 1, 1999 or
an innovation borne of Bill C-57 —must also be representative of the men, women and children who are
the resdents of Nunavut. Member of Parliament Nancy Karetak-Linddl framed the expectations of the
population of Nunavut in the following way:

Establishing the Nunavut court of justice reflects the long-standing desire of the people and leaders of
Nunavut to create a new inditution which is more suited to our unique traditions, culture and needs. The
court reforms reflect the desire of the Nunavut people to have an accessible and integrated justice
system, #

The need for such arepresentative and responsve system is evident. The systemic racid-cultura
discrimination faced by Aborigind peoplesin the existing justice system has been well-documented and
was most recently affirmed by the Supreme Court of Canadain its decisionin R. v. Gladue.®® In
Gladue, the Court resffirmsits view that there is widespread bias against Aborigind people within
Canada, and "[t]hereis evidence that this widespread racism has trandated into systemic discrimination
in the crimind judtice system”. It goes on to State that "statements regarding the extent and severity of
this problem are disturbingly common™ and quotes Bridging the Cultural Divide, supra, at p. 309, the
Royd Commisson on Aborigind Peoples report, whereit listed asitsfirst "Mgor Findings and
Conclusons' the following striking yet representetive statement:

The Canadian crimind justice system has failed the Aborigind peoples of Canada -- First Nations, Inuit
and Métis people, on-reserve and off-reserve, urban and rurd -- in dl territoria and governmenta
juridictions. The principa reason for this crushing fallure is the fundamentaly different world views of

%Department of Justice (Canada), News Release: Creation of Nunavut One Step Closer as Nunavut Court of Justice Bill Receives Royal
Assent, March 12, 1999.

7 Honourable Madam Justice Rosalie Abella, “Introduction to a Panel Discussion on “Who is the Public and how are Perceptions
Created,” in Canadian Institute for the Administration of Justice, Public Perceptions of The Administration of Justice (Montreal: Les
Editions Thémis, 1995), p. 11.

%Hansard Government Orders,
R. v. Gladue, April 23, 1999, [1999] S.C.J. No. 19 in the SCJ database.
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Aborigina and non-Aborigind people with respect to such dementa issues as the substantive content of
justice and the process of achieving justice.

Prior to April 1, 1999, the judtice reforms undertaken at the initiative of government or justice system
players (eg. judges, police) and funded through the federa and territoria government remained within
the context of the existing justice system. This system requiires the confrontation of the accused within
an adversarid system, afinding of guilt, and sentencing consequences that may take a convicted
individua out of the community for aperiod of incarceration. While more recent retorative justice
practices emphasizing reconciliation and healing have been introduced as dternatives to the Euro-
Canadian system, these dternatives have till been implemented through the existing system.  For
example, the community-based reforms often had at the center of decision-making and operations those
individuas working within the existing system at the community level, such as RCMP officers, the
community justice specidigt, and to alesser extent, judges and Crowns. Therefore, while the reform
was |located in the community, it was questionable to what extent it was community-based. It is further
questionable whether the notion of a"community-based" reform was in fact Inuit-based since the
principles and values under which these reforms operated are interpreted within the context of the
exiging non-Aborigind judtice system.

The NSDC conference recommendations offer a significant departure from the existing system of
justice. The recommendations in the NSDC report promote a community-based justice system that
does not smply relocate the respongibility of dispensing judtice, as understood within the existing
system, from justice officids outside of the community to those based in the community. Rather, it
promotes establishing pivota roles for JPs and community justice committees and equipping these
dternative dispensers of judtice with greater independence from officials within the exigting justice
system. These expanded roles further suggest a broadening view of justice that embraces Inuit vaues
and culture. The unified court structure smilarly helps to bridge the distance between justice in the
exiding system and justice in Inuit culture where it aso encourages the expanded role for the JPs and
justice committees.

The strengths of the Nunavut adminigtration of justice and of the proposed recommendetions of the
NSDC are not without their challenges as this report notes. However, these challenges are not
insurmountable.

Notably, while these challenges emphasize shortcomings or gaps relaing to different aspects of the three
components of adminigtration of justice—unified court, JPs and community justice committees, there are
certain themes that flow through these challenges that are worth considering when developing responses.
They are:

= Accountability - isthe response accountable to the community?

= Culturd Sengtivity - isthe response sendtive to Inuit culture?

= Gender Sengtivity - isthe response sendtive to its impact on Inuit women?

»  Representativeness - does the response represent Inuit women?

= Community Preparedness - is the community prepared and able to implement the response?
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This report has demongtrated that emphasis on one of these themes to the exclusion or lack of
importance of another can cause more harm than good. The examples of the judiciary’ s atempt to
make the judicia process more cultural sensitive noted in Section 2.3.2 of thisreport are one casein
point. Another example, also focused on the same theme of culturd sengtivity was the expanded role of
JPs. . It is noted by those advocating this reform that in order to be successful, JPs would require more
training on legal procedures and substantive eements to perform their expanded role.

The report noted the impact on Inuit women when judicid reforms like these have been made to
address the need for cultura sengitivity to the exclusion of gender sengtivity, representativeness of
women in the design and delivery of these reforms and the community’ s preparedness and role in the
accountability chain. A fundamenta lesson learned isthat there is need in any reform to give due regard
to the need for developing a process of community involvement that is accountable and community-
based, representative and sengtive to gender as well as culture.

With thisin mind, possible responses to the chalenges identified include the following:

= Training and educeation of justice personne!;

= Public Education — The educators and the message;

» Increasing Public Confidence and Judicid Accountability to the Community;
= Support Servicesfor All Community Members, and

= Monitoring and Evauation.

6.1  Training and Education

Without question, decison-makers must recognize the need for Smilar education for al justice
personnd, including JPs, community justice committee members, and courtworkersin the
communities. Thiswill ensure that dl justice personnel have a thorough understanding of the
crimind justice system rules, procedures and practices as well as the Inuit traditions and
practices. Funding for this type of continuing education/training must be on even terms for dll
justice personndl.

The training must not only be comprehensive in its gpplication but aso in its scope. Training and
athorough understanding of the dynamics of abuse, in particular sexud violence against women
and girls, for dl justice personnd must aso be included in this continuing education/training
component. It iscritica that these individuals and groups have grounding in the redity of abuse
before they exercise their consderably wide discretion regarding the appropriate method for
addressing a case involving violence againgt awoman or child.

Providing training on these maitersto al those working on justice issues in the community also
provides an opportunity to begin to explore and, hopefully, learn to ded with the conflicts arising
when vaues, traditions or practices based on different cultures, race, religions, gender, and age
cash. Within alearning environment, the various players can explore these sengtive issues and
conflictsin a supportive way rather than confronting them in an actua case and further
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6.2

6.3

victimizing those involved. Continuing education and training in these areas must be incorporated
asintegrad parts of the larger education and training program for al justice personnd.

Public Education
6.2.1 TheEducators

Training for community justice committee members and JPs could aso include training about
broader lega concepts that would enable them to function as resource people in the community
about such matters as the unified court, and other genera legd concepts. This use of the
committee members and JPs as public educators would help to address the more chronic lack
of Inuit understanding of the judicia system, particularly around such broad concepts as crimind
procedure, the adminigtration of justice, substantive and procedura law, the history of the
justice systern and the roles of justice personnel. Thelack of understanding among Inuit about
such ‘foreign’ conceptsis well documented and has been damaging to their support for the
justice system.'®

Members of community-based justice committees have the potentia to more easily convey
information about this component of the justice process to the community, thereby increasing
public confidencein the initiative. Aswadl, an increased awareness of the work of JPs and the
committees will also equip community members enhance the community’s confidence in the
individuas performing these roles.

6.2.2 TheMessage

In addition to increasing community awareness about the roles and responsibilities of JPsand
community justice committee members, there is aneed to increase the level of community
support for their work and decisons. If community membersin their capacity asjudice
personnd are making decisons involving violence againgt women, more community educetion is
required about these crimes. The federd government could support the increased decison-
making roles of these community members by undertaking a comprehensive public education
campaign. For example, public service announcements could be developed for radio and
televison (in Inuktitut and English) with smple messages, such asviolenceisacrime; sexud
assaultisacrime; child abuse is a crime, ec., from respected elders and other community
members. With this campaign, JPs and community justice committee members (and the
judiciary) dedling with such crimes will be better understood by the community at large.

Increasing Public Confidence and Judicial Accountability

100 K atherine Peterson (1992). The Justice House Report of the Special Advisor on Gender Equality. pp. 14-15.
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6.4

6.5

The €efforts to enhance the public’ s knowledge of the system and its players isimportant step to
enhancing it's confidence in both. In particular, an increased awareness of the work of the
courts, JPs and committees will aso equip community members to evauate the performances of
these players. Also, it isanticipated that with an increase in peopl€' s knowledge of the roles of
these various judtice players, more community memberswill be encouraged to participate as JPs
or committee members. Ultimately, confidence in JPs, committees and the judicial process, in
particular the confidence of Inuit women, rests with the individua's selected or gppointed to
perform these roles

The need continues for an improved mechanism to screen candidates for dl judicid postions—
community justice committees, JPs and the courts—regarding their awareness of gender, recid
and culturd bias. Engaging Inuit women and men in the sdlection and gppointment processes

and the development of a more transparent system of discipline of justice personnd is essentid.

These reforms will help to encourage, rather than deter, women turning to the justice system.
They will dso help to convey the message that women are vaued in the community and that
violence againg women will not be tolerated. They will help dispel the impresson Inuit women
have that ajudicid response to sexud assault isweighted in favour of an accused at the expense
of therights of the victim.

Support Servicesfor All Community Members

Adequate support and services for JPs and justice committees aso includes supports and
services for women and children who are victims, especidly those who decideto participatein
JP court or community justice initiatives. *** For these reasons, dl victims who have the choice
of participating in community-based initigtives, at aminimum, require support to make an
independent decison regarding their involvement. Anything less than afully supported right to
decide, has the potentia to make the community based initiative as coercive as, and therefore
no better for them than, the Euro-Canadian justice system can be.

Monitoring and Evaluation

Many of the challengesidentified in this report highlight the need for some mechanism to assess
beforehand and monitor and evauate the impacts of the system and its dternatives. Moreover,
snce the potentid for JP courts and community-based justice committees to further victimize
women is no less than that of the exigting system, it is equally important that mechanismsbein
place to respond to complaints about the committees or JPs and their determinations.

101 pauktuutit, Inuit Women and the Administration of Justice, Phase I1: Project Reports -Progress Report #2 (January 1, 1995 -
March 31, 1995) -Appendix #6 - Minutes of Proceedings and Evidence from the Standing Committee on Justice and Legal Affairs
Respecting: Bill C -41, Tuesday February 28, 1995.
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The prerogative writ remains in place for JPs, however there seemsto belittle, if any, discusson
regarding how to ded with complaints involving community justice committees or how
participants can seek redress.

Thereis aneed to establish a system of evauation and monitoring of the impact of these
reforms. The burden should not remain with Inuit women to continually spesk out after the
justice system has harmed them. As discussed, to spesk out isarisky propostion in the
communities.

Evauation and monitoring of the adminigration of justice, including such matters as the use of
jury trias, community-based justice committees, JP decisons, are effective means of keeping
officids and the public informed on how the system is operating.

It is worth noting thet under the federal Aborigina Justice Strategy, the federal government will
provide financia support of up to 50% (and in some ingtances 70% in any one year) of the
costs of ajustice program arrangement agreed to by the territorial government and the
Aborigind community. However, there are criteria that the communities must meet before the
federd department will enter the agreement to implement the programs. The criteriainclude the
fallowing:

= the Charter and the Criminal Code will goply to the program;

= the community supports the initiatives, established through reports of consultations
with the communities

= the community demondrates that support through financiad assstance or in-kind
community support;

= theinitiative dso has the support of the territoria government;

= women in the community play aggnificant rolein dl sages of the development,
negotiation and implementation of the arrangements;

= the program meets the community’ s needs;

= thegods of the justice program can be met in atimely fashion, and & reasonable
cost;

= interrelated services such as police, hedlth, education, substance abuse, welfare,
child protections, and other services must be in place and that these services must
be coordinated with the justice programs, and

= programs have accountability mechanisms to ensure open decision making, that
decisons are free from ingppropriate influence, and conflict of interest guidelines are
in place.%?

While these criteria are admirable, there do not appear to be any criteriathat apply once the
program isin place in order to monitor or evaluate whether the ongoing operation of the
program continues to adhere to the criteriaidentified above.

102 Department of Justice, Aboriginal Justice Programs Handbook (Ottawa: Department of Justice Canada, 1997) pp.7-9.
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6.6

As noted in this report, Inuit women have raised concerns about the existing justice system and
some of the dternatives being used in their communities. In spite of these concerns, the system
and dternatives continue to operate. Failing to respond to these concerns challenges the intent
of the system and dternatives and their potentid effectiveness. Ongoing evauation and
monitoring are aso useful means to examine the impacts and better understand how the
concerns being raised can be adequately addressed. They may offer useful means of redressto
those who have complaints about the system or its aternatives.

Sddom are written judgements available in the areas of concern to Inuit women, such as
crimind trigs for sexud assault. The expense incurred in having the transcripts of proceedings
crested makes this an unredlistic option for women in the communities to undertake.™®
Nonetheless, there is a need to monitor what is happening in the courts (judges and JPs) and
within community justice committees. How thiswork will be undertaken and by whom requires
further discusson with dl parties affected, including Inuit women in the communities.

At aminimum, monitoring and evaluation of government-funded programs are integrd
components of funding agreements. How the monitoring and eva uations are done and by whom
areissues that go beyond the scope of this paper. Evauation and monitoring of the system, like
the system itsdlf, must be accountable to and fully representative of dl community members,
especidly those marginaized and often silenced. If evauation and monitoring are to be used, a
shared understanding of their purposeis required.

Thenext step...

Recongtructing amodd of acrimina justice system that meets the needs and reflects the culture,
traditions, vaues, ideas, and ways of al community members is amonumenta task. Thiswork is
developmenta in nature and accordingly, isamaor chalenge not only to government and its
funding agencies but aso government agendas to move forward on certain issues and
demondirate “success’ and the “effectiveness’ of these government-funded initiatives. At the
sametime, it isaso amgor chalenge to the communities designing and implementing justice
dternatives and living with this work-in-progress and its impacts. Determining whet is meant by
“effectiveness’ and “success’ requires discussion and shared understanding by al members of
the community.

103 gheilah Martin raises this point in her article “Proving Gender Biasin the Law and Legal System”, Joan Brockman and Dorothy
Chunn (eds.), Investigating Gender Bias — Law, Courts, and the Legal Profession (Toronto: Thompson Educational Publishing, 1993),

p. 33.
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Appendix 2:
Overview of Issuesand Concernsof I nuit Women

This Appendix presents excerpts of materias listed in Appendix 1 and relied upon to prepare this
report. The excerpts identify or refer to issues or concerns of or associated with Inuit women with the
three components of the Nunavut administration of justice examined in this report. For ease of review,
the excerpts from each document are categorized under the relevant component — court structure,
Justices of the Peace, or community-based justice.

Pautuutit. I nuit Women and the Administration of Justice, Phase 1: Project Report, 1993

@ Court Structure

Decisons of Court have failed to reflect any understanding of the impact of sexua assaults and
abuses upon women and children who are victims. Women who are victims have little
confidence in the system’ s ahility to demongtrate to the community that women are avaued part
of the community and violent acts againgt them will not be alowed.

However, it is commendable that the judiciary in NWT have crested more opportunities for
community members to participate in the syssem. Moreover, NWT judges are more open to
incorporating Inuit culture into the judicia process and the content of decisions (eg., circle,
elders groups, community diverson). However, the fact remains that judges, when consulting
with community, have to consult more widely, and incorporate a wider range of views.

(b) Community-based Judtice Initiatives

Community-based judtice initiatives have the potentid to permit meaningful community
participation. They reflect acommitment to responding to repeated concerns of the community,
as represented in the comments of the Chair of the Inuit Justice Task Force who said people
want to be more involved in how people in the justice system are treated.

However, much remains to be done to ensure equality of access, equa representation and
accountability within the adminigtration of jugtice. In one sentencing circle, it was observed:

= Peopleinvolved in circle didn’t know why judge was holding the circle.

= No explanation was provided to community about its goas or origin of circle.

= Nothing said about how it relates to Inuit customs.

» Thejudge didn't explain what participants to circle could do “to help” the accused.
= Thetiming of circle precluded alot of community participation.

= Theszeof the room limited number of people who could observe.

= No plan was prepared regarding how to set up the actual circle.
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= Little thought was given to how circle could be structured and where specific
participants would Sit.

=  Gresat responghbility was placed on Mayor, putting a burden on histime and
resources.

= Thejudge did not provide any information about the ground rules, or about what
was expected of participants.

=  Vay little was said about the victim.

= Some circle members spoke of the assault as “their” —the couple’'s - problem.

= Thevictim never spoke about what the impact of the actions had been on her or her
family.

= No one from community indicated didike for what offender had done..

= The Judge suggested wife should attend the support group. What was troubling
about this suggestion was that the judge overlooked his own power over the victim,
consequently, that suggestion was percelved as an order.

Thereis great pressure not to speak out against a sentencing aternative supported by so many.

Pauktuutit. I nuit Women and the Administration of Justice, Pauktuutit, Phase Il Project
Reports -Progress Report #1 (July 1, 1994 -December 31, 1994)

@ Court Structure

Jury Trialsin Sexual Assault and Child Abuse Cases

At the 1994 Pauktuutit AGM, the delegates called upon the justice system to not locate jury
tridsin the same community as the dleged sexud assault took place. The Jugtice Project will be
undertaking an in-depth review of the use of the jury trid in sexud assault and child sexud abuse
casesin Inuit communitiesin NT[Nunavut]. Thiswork isin direct response both the AGM
Resolution and the growing concern around the judiciary's unwillingness to order change of
venues when requested by the Crown in these specific cases. (p.4)

.. itisessentia Pauktuutit and the women we present be prepared to negotiate and lobby for a
justice system that they fully support. This requires focusing on initiatives currently being
proposed by both levels of government that will impact on the new territories justice systems
such as the devolution of the prosecutoria function; community-based justice and its impact on
women and children who are victims of violence; and the transfer of corrections to community-
based operations.(p.5)

On December 9, 10, and 11[,1994], an NWT-wide victims advocacy and services workshop
was held as part of the Jugtice Project. The Victims Advocacy / Victims Services workshop
was a continuation of the work completed in thefirst phase. In the earlier phase, Pauktuutit
played an active role in commenting on the GNWT's Filot Project on Victim Impact Statements
(VIS) and caling for Government to adopt a permanent program that was not a police-based
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system and that was structured to meet the needs of women and children who are victims of
violence. (p.5)

The President of Pauktuutit, along with members of the Pauktuutit Justice Project, met with
Stephen Kakfwi and his officids to discuss the VIS Program and the GNWT's efforts to build a
drategy to address violence against women and children in July 1994. At that time, the
proposed permanent VIS project was presented to us. Pauktuutit was and remains very
concerned that this permanent project will provide little, if any, assistance to women and
children who are the victims of sexud assaults or victims of non-sexud assaults where the
victimsarein intimate relations, trust or dependency relationships with the abusers.

Thereis very little money being committed by the Government to addressing violence againgt
women and children through the VIS program or other victim services. The permanent program
lacks any formad sructure and relies entirely upon volunteers within the community to assist
victimsin participating in the program. To date, it is unclear what the level and extent of training
will be for volunteers in communities who perform these sarvices. (Inuit Women and the
Adminigtration of Justice, Pauktuutit, Phase |1 Project Reports -Progress Report #1 (Jduly 1,
1994 -December 31, 1994 pp.5-6)

We strongly support the development of a victim services and victims advocacy infrastructure
for Inuit women and children. We believe the VIS program isan initid step. To ensure women
and children benefit from this program we are hoping this workshop will be the starting point for
building a victims advocates and victims services workers network for the specific communities
being represented in the workshop. (Inuit Women and the Adminigtration of Justice, Pauktuutit,
Phase 11 Project Reports -Progress Report #1 (July 1, 1994 -December 31, 1994) (p.6)

Pauktuutit, I nuit Women and the Administration of Justice, PhaseIl: Project Reports -
Progress Report #1 (July 1, 1994 -December 31, 1994), Appendix 3 -Presentation to the
Advisory Committee on the Administration of Justicein Inuit Communities'™

There is extengve information provided in this document on concerns and opinions of Inuit
women regarding Justices of the Peace and community-based justice in Nunavik (Northern
Quebec). The excerpts reflect smilar concerns raised by [nuit women in Nunavut and,
therefore, have been included as a useful reference for reeders.

@ Justices of the Peace (pp.34-39)

[1. Referrd the Justice

194The participants of the justice workshop held in Ottawa August 12-16, 1994 presented their views, recommendations and response
to the working document of the Quebec Advisory Committee on the Administration of Justice for Native Communities. Two
representatives from the Ungava Coast and two representatives from the Hudson Coast accompanied Martha Flaherty and Ruby
Arngnanaaq in the oral presentation to the Committee members. This presentation took place in Ottawa on August 16th before the
Committee Chair, Judge Coutu. This was an Advisory Committee established in Quebec however, the issues raised parallel the issues and
concerns identified by women in Nunavut.
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Question: Do you see aneed to gppoint ajustice in your community?

Answer
-there isaneed for loca Justices, we have assumed these justices would be Justices of the
Peace with more powers than they presently have in Nunavik
-the people appointed as a Justice should be Inuit, and other well respected people in
Community,
-the criteria could serve to create barriers and systemicaly discriminate againgt unilingua
Inuit from ever getting appointed- for example the need to be available and open to getting
training and indruction; training isto be done by the judges and their association, if it is not
donein Inuktitut, these people would not be available or able to train in English so they
would not meet the criteria

Question: Inyour opinion, should the justice who is gppointed be aresident in your community
or come from another community?
Answer
-there should be JPs in each community, and if there is a conflict of interest or the JP does
not fed comfortable taking acase in her or his own community that should be able to ask
and have resources to bring a JP from another place who is willing to take the case, to do
the work
-the discretion to do a case should be l€ft to the JP
-the Justice should be free to consult with other Justices in other places whenever they want
to

Question: Should there be more than one judtice Stting in the community in the event of conflict

of interest, kinship, absence due to hedlth reasons vacations, eic.

Answer
-the number of Justices per community would seem to depend upon a number of factors
such as the size of the community, the rate of crimes that the Justice would be deding with
and a so the factors mentioned above

Question: Do you it would be preferable to have more than one justice who would st at the
same time?
Answer
-it may be very useful to have more than one Justice hearing a case, thisis done in NWT
with new JPsto train and assist them
-the Justice should dways have the option and resources available to have another Judtice
gt with him or her when doing the work

Question: Assuming that proper training would be provided, are there men and women in your
community or outside your community would be willing to take on this respongbility?

Answer

Training of Justices
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on theissue of training, thisis essentid that al Justices have equa accessto avery high leve
of training so they know what the Criminal Code is about, what it says and how it works,
in the Working Document it says the training would be the responsibility of the ministére de
lajustice under the supervision of the Chief Justice of the Cour du Québec, if there Justices
who are unilingud Inuktitut speskers, they should get their training in Inuktitut and if there
are non-Inuit Justices they should be educated and learn about Inuit ways, they should get
ongoing training about Inuit ways, dl JPs should get training on the dynamics of family
violence and sexud assault if they are going to ded with these cases it is essentidl
Selection Criteriafor Justices
-the working document suggests, as we understand it, a person who was charged and
convicted of an indictable offence of the Crimina Code,
there are some people who never get charged because people are afraid to call police or
press charges or there are some who have been charged and convicted of a summary
conviction where they have abused or assaulted someone; these people would be digible
to be Justices under this criteriawho may not be healed and till abuse
if they were recommended by the loca authority, people with summary convictions for
minor crimes that do not involve any socid conflict should not be banned from becoming
Judtices, if they unknowingly broke the law or have reformed and corrected themselves they
should be considered
-the issues raised under the sections on mediation and diversion about people who can
mediate or do diversion gpply to an even greater extent to the saection and appointment to
Justices - since the Working Document appears to see Justices as more important and more
powerful than Diversion Committee or mediators and they are permanently employed to do
thiswork
-there should be a clear job description and job application provided to people interested in
applying for thisjob; this application would outline the job and set some very basic criteria
and standards for the job
-a the same time the reference to a crimina chargeis a permanent ban- there may be a
person who has a crimina record from over ten years ago who may have changed alot and
isavery good candidate and they should be alowed to be at least considered
Screening Process for Justices
-people in the community who would be appointed to be Justices must be thoroughly
screened
-the screening process must be confidentia
-peoples past employment history, crimina records, should be screened
-need to talk to others who have information about a candidate
al candidates for Justice should be thorough screened, community and regiona groups
involved in socid issues should be involved in the screening process
-not sure how the process should work but it is essentia to have this process
-thought has to be given to the process because locally there may be people afraid to speak
out againgt a person who is abusive or has other problems that are not public knowledge
because that person isin apostion of authority or hasalot of power
-a aminimum there must be more detailed guiddlines set out about what is required to be a
Judtice, making sureit does not discriminate againgt unilingua Inuktitut Speskers and there
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must be a screening process developed to screen out people who are not suited to have this
role
Other Issuesregarding Appointment
-some discussion required about whether an elected person could be a Justice, right now
some mayors who are justices of the Peace, this might be a problem with their expanded
role as proposed in the Working Document
-need to look at the proposals of KRG which proposes through devolution that mayors
take more responghilities as Justices of the Peace and get more involved in the
adminigration of judtice
-ordinary citizens who are not part of a Board or Committee should aso be consulted about
aparticular individua being consdered for gppointment as a Justice on a confidentid basis
Code of Conduct
-the Working Document suggest people can be removed for "improper behaviour”
-what is "improper and who decides what isimproper”,

-the Justices should have to follow a Code of Conduct which are guidelines that address a
variety of aspects, including lifestyle, for example, if you dont drink, do drugs, but a home
neglect your kids or wife, or if you behave & home and then leave town drink, act up, have
affairswith othersthisis not acceptable conduct and you would be removed because you
went againg the Code of Conduct (Pauktuutit has devel oped a Code of Conduct that is
being congdered by Inuit organizations in the NWT and the Minigter of Jugtice in the NWT)

Question: Do you believe that the jurisdiction of a Jugtice should be restricted, at firgt, to
hearing cases pertaining to band or municipa by-laws?

Answer

Yes

Question: Should the jurisdiction be restricted &t first to cases where apleaof guilty will be

entered, thus leaving the courts to hear disputed cases ?

Answer
-this question is a bit unclear- if Justices are only doing by-law and municipa infractions
these are not so complex, they could probably hear these cases and get experience doing
some disputed cases

Question: Should the jurisdiction eventudly be extended to dl offences againg federd and
provincid pend statutes and Crimina Code offences that are punishable by summary
conviction?
Answer
(Note: the issues raised about mediators and diversion committees dedling with offences that are
identified by the Crown as summary conviction (ie. spousal assault, sexud assault, child abuse)
aso apply to thejurisdiction of the Jugtices)
-perhaps, this depends entirely upon the training that JPs get,
if they don't get good training in areas such as family violence, sexua assault, must serioudy
consder if they are able to dedl with these cases
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-if they are dealing with these cases, then consider whether they can be done by locdl
Jugtice or by some Justice from other region, aso whether more than one Jugtice should
hear the case

Question: Should the placement of a young offender in ayouth center or afoster family
eventudly be brought under the jurisdiction of the justice?

Answer

-possibly yes, due to time congraints we discussed this briefly and we did not explore thisin
any detall.

Question: Should the same apply in matters of adoption?

Answer
-JPs should only have responsibility for adoption once they have had adequate specidized
training in thisarea

Question: Areyou of the opinion that customary adoption (if it existsin your community)

should be codified and incorporated in to the Civil Code of Québec?

Answer
-this was not discussed
-we would like an opportunity to explore the gpproach used in the NWT, where thereisa
law being proposed that would not codify the customary adoption practice but legally
recognize customary adoptions and leave the substantive issues of what a " customary
adoption” out of the law and leave it up to locd Inuit to determine whether specific
adoptions would be recognized as " customary”

Question: At what interval should the Justice or Justices schedule hearings?

Answer
-this depends on the JP, the rate of crime, the Size of the community, there is no one answer
each community may vary

(b) Community-Based Justice (pp. 23-33; pp.)

The working group examined the Working Document within the context and from perspective
of women living in Nunavik. As such, this Document was evauated and its proposas were
assessed in terms of how such models or proposals could address family violence, sexua
assault, child abuse and assault. In evaluating and assessing the models and initiatives abasic
assumption isthat the safety of women and children in the communities cannot be compromised
or jeopardized in any way.

With this basic assumption, in genera there was considerable concern many of the options
would not promote the safety of women and children who are or could be victims of abuse or
assault in the communities.  his concern prompted this very important question from one of the
working group members. what do we give up to get what they are offering us? If such modes
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are given to the communities at the sake of the safety of women and children thisistoo high a
price to pay to "improving" the exigting judtice system.

We recognize that the exiting system isfalling Inuit, yet & the same time, new dternatives must
be serioudy examined to ensure that they do not compound the damage and suffering aready
caused by the existing system. We are serioudy exploring aternatives that meet the needs of dl
persons in the community including victims and accused.

Asaminimum standard to any of these dternatives there must be guarantees that provide
women with an effective and meaningful role in the adminigtration of justice. Accordingly, we
would support the inclusion of a guarantee of equa representation of women and men on any
justice or diverson committee and as Justices.

[ Mediation

Question: Is mediation amethod for resolving conflicts which interests you? If so why and

how?

Answer
-Inuit have said the long waiting period to gppear in court is a problem, during that time the
person accused of the crime and the victims are reluctant about life and worried- the answer
is not mediation but having the circuit court come more often to the community or have a
judge in the community who isavallable dl thetime
-the Committee proposes that mediation would be used to dedl with "disputes and conflicts
of asocid nature”; more congderation must be given to what is meant by conflicts and
disputes of a socid nature; many conflicts and disputes of asocid nature include family
violence, assaults, abuse in the home, and abuse and neglect of children; many of the
conflicts are seldom reported to the police or considered to be criminal offences because
they do fit within the definitions of assault within the Crimind Code; for example, spousa
abuse takes many forms other than physica assaults that can be equdly debilitating and
threaetening and could easily fal within the category of conflicts or disputesthet are
mediated; thisis not acceptable to our working group
-the type of disputes to be mediated are to be negotiated by members of the community and
the Department of Justice. However, thereis very little confidence that the type of disputes
we have described above would be considered ingppropriate for mediation; we are very
sure that these types of disputes that often get downplayed or blamed upon the women in
relationships would be |eft for mediation, asthey are not taken serioudy
-in our view, mediation is agood method for resolving disputes arising from the James Bay
Agreement, labour disputes, business differences, but not disputes that are minor crimina
law matters or could become crimind law mattersin Inuit communities.
-in order for mediation to work, both have to consent to go, which means one of the two
involved, if it isatype of abuse would have to come forward; there istoo much
responsibility placed upon victims to come forward to seek assistance of amediator to
resolve the abuse;
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-it is usdess to go through mediation when dedling with issues like family violence, spousa
assault and other abuse because the conflict will not be taken serioudy,

-mediaionisadap inthewrigt

if person repeatedly abuses other and each time goes to the mediator thisis usdess

-if someone does something to me | want to go to court right away, we have to go through
the judtice system and use the law that isthere

-mediaion istoo informa and we would put people in danger until an even more serious
abuse takes place and then the crimind court has to get involved

-abuse is alearned behaviour and if it is not dedlt with it will go on it cannot be "mediated”
-can't play with law today, treet it carefully, mediators would not have much powers; if
something goes wrong in mediation who is respongible

-in many cases the individuds involved in certain types of socid conflict are like atime
bomb waiting to go off, if amediator confronts them and they go off this could be very scary
-in the case of an abuse or assaullt, the victim would be l€&ft to go to the mediator to get help
but many times the victim in spousd assault isblamed, it is her fault and told that things will
get better if she just didn't complain or tried to be more happy, the victim isthe onewho is
punished when thiskind of thing happens

-mediation istoo weak

-what type of agreement do you reach when one person has abused another person, man to
woman or child; thereistoo much of a power imbaance

-what if they break the agreement then what happens

-what local authority does the mediator report to,

-who monitors the agreement to make sure it is being followed

-how do we protect people in danger who are going through mediation or if the agreement
is broken

-if they go ahead and bring in mediators they should only be responsible for issues that might
be considered summary convictionsif charged under the Crimind Code that relate to
property crimes

it would take many years of on the job training and specidized training before they could be
ready to dedl with summary convictions about assault, abuse, sexud assault

-in the communities when there is a problem+-like a spousa assault it is very hard to say
something abouit it to someone

-if weforgive or the justice system doesn't redly do much or take this serioudy the victim is
hurt even more

-there are high rates of suicide of victims who are hurting, the person who did the harm may
go on but the victims are affected and don't hedl, they may try to kill themsdves.

Question: Arethere eders, men or women, in your community who are aready acting as

mediators?

Answer
-Inuit had leaders in camps, camp leaders who were elders would counsd and help women
and men where there was abuse, these € ders who would counsd people in trouble- men
who beat their wives for example- in traditiona days these people maybe could be
consdered as mediators
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-today the elders are rluctant to use their knowledge and do things, they may have the
knowledge to counsdl but wait to do their work and wait to be asked because now they are
told thet thisis "none of their busness’

-traditions like this have been left behind

-today there are socia workers, prevention workers, who aready seem to do what a
mediator would do

-the explanation of "mediator” in Inuktitut suggests the mediator resolves the dispute but that
is not to be the case- the mediator only facilitates, and it is the people involved that are
respongible for finding solutions

-if you introduce a new worker- the mediator- its alot like another socid worker and it will
be hard to understand the difference

-confusing

Question: Can you identify personsin your community who would be willing to act as
mediators?
Answer

there is nothing in the Working Document that says how many mediators would be needed
in the community

-not very clear on who agppoints or identifies mediators

-it may not be appropriate for amediator to mediate in their own community, perhaps
mediators should mediate in other communities where they don't know the people as well,
are not related and are more objective - in the other region

-the criteria for becoming a criteria are not strong enough

-what does "respected” redlly mean

-there are leaders who might be considered "respected” but they are not redly they may be
privately using drugs, drink alot or have problemswith their family- they cannot be
mediators and have these problems

-you aso have to look back in their past, think about their past,

-Judges should appoint mediators but only people who, even if they are respected, are
screened and trained (to a certain leve- to see if they would be appropriate)

-someone who is being considered as a mediator has to be someone who isfully healed, if
not healed they should not be alowed to be a mediator

-in one community a person who abused a child, became aborn again Chrigian and a
minister, he has power as aminister people are afraid to gpesk out againgt him and could
never redly say heisnot "respected” and afraid to spesk out againgt him to the locdl
authority; a the same time to ajudge or officia from the outside he may look very
respected

-very difficult in asmal community to say something about someone

-in Inuit communities we often are very willing to "forgive" and encourage everyoneto
forgive someone who has done something wrong- yet there are people still hurting after we
have forgiven, if that person who has hurt othersis a mediator, people will continue to hurt
and will not spesk out

-mediators would have alot to do, if they are redlly respected people sometimesthey are
dready doing something ese, they may not have time to be trained and do their work,
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-mediators would have to be paid they cannot be volunteer-they have to be readily
avalable, if it is volunteer work their job will aways come first

Question: Would beit ussful to have the person selected to act as amediator receive specific

training to perform that role?

Answer
-not useful but a necessity, extensive training required
-law is serious business and a mediator would have to be someone who has knowledge of
the lega system and issues to know their limits- if this person is dedling with "socid conflict”
-they would need congderable training if dedling with any relationship where any type of
abuse is exigting, Sarting, they need specia counsdlling and standards to know when it is not
appropriate to do mediation - alot of people who are family law mediators in Canada and
US go through extensive screening and have to do alot of screening before undertaking a
gpecific mediation to make sure that it is not dangerous, many will not mediate afamily law
matter where there has been any type of abuse; dl academies, associations and
organizetions of Family law mediators have agreed that training and education on the
dynamics of abuse is essentid to do family law mediation, at a minimum this would have to
apply in mediating cases that could be seen as crimind law matters or becoming crimina law
meatters

[l. Diversion

Question Do you congder that it would be possible to implement this method for resolving
conflicts in your community?
Answer
-yesfor cases for youth who are in trouble with the law
-there are no resources in the communities to take on diversion and, more importantly,
deliver the appropriate measures or sanctions for adults who commit crimina offences of
assault and abuse againg others
-the type of dternative measures described in the Working Document would be too lenient
for adults or even youth who are involved in sexud assault, abuse or other smilar violent
acts
-if diverson is consdered for adult offendersit should be restricted to summary offence
type incidents that relate to property, for example vandaism, break and enter, theft under
$200, but not for assaults or sexua assaults

Question: Inyour opinion are there members of your community who would be willing to
participate on diverson committee and decide on dternative measures?
NOTE: the concernsraised under the section on mediation about selection, gppointment,
screening, and training of mediators, apply aso to the selection gppointment, screening, and
training of diverson committee members
Answer

-the justice committee could aso act as the diverson committee not just oversee it

-the communities are too small to have layers of communities there are not enough people
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Question: Would some members of your community be willing to assume responghility for the

dternative measures chosen and see to their implementation?

Answer

- thereisaneed to daify in this modd what the role of the community socia workers and
probation officer would be, for example would a probation officer be responsible for
making sure a person on diversion was following the committee's orders or would that be
the respongibility of the diverson committee?
-the diversion committee when deciding what to do in a particular case and on dternative
messures should not just talk to the probation officer and socid worker but aso talk to
family members, foster parents and guardians; these people should be well informed about

what is happening?

Question: Would you limit the use of this method to minor or lesser offences?

Answer
-based on the type of aternative measures available ( as described in the Working
Document and dso due to financia resources), the powers of the diverson committee
would have to be limited to minor or lesser offences involving property offences, by-laws,
driving offences because the measures would be considered too lenient for other offences or
that the type of services outlined are not available in the community (how do could you
order weekend custody if thereis not place to hold someone, or order aworkshop on
violence or sexua assault if there are no workshops available or no funds available to send a
person out to attend a workshop esewhere?)
-recognizing we think diverson is only ussful for youth as provided for under the Y oung
Offenders Act, we think diversion in Inuit communities should not be used for cases where
youth involved in serious crimes like sexud assault, abuse of agirlfriend, child, or murder,
and other crimes againgt a person
-don't want diversion to be considered an easy way out, now people are seeing "circle
sentencing” as an easy way out, to avoid jall,
-people will begin to think it is not worth pressing charges because the problem is not dedlt
with serioudy and the sentence istoo lenient
-aso community committee may not have the resources to provide the measures needed for
example workshop or therapy for sexud assault or violence or acohol and drug abuse, they
can only do weekend or overnight stays, but if not facilities, no police, no guard how can
this be done?

Question: Inyour opinion, would dternative measuresin certain cases make it possble to

revive or gpply traditional methods for resolving conflicts?

Answer
-must be careful that "traditional methods' or traditional practices are not used to Smply get
the easy way out, "created" to be used as an excuse for behaviour or conduct prohibited in
the Criminal Code or other pend datute, or used to unduly influence ajury or other
members of an aternaive modd like a diverson committee or justice committee or Inuk
justice
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-if the system uses its laws to convict it should aso follow its laws when it decides the
sentence

Justice Committee

Question: Isthe justice committee a more effective method to meet your expectations.
Answer

-unclear what the Committee is being compared to, if it isthe exigting crimind justice system

use of circuit court judges, we don't see the committee replacing the justice system
-have to continue to ask the question in order to get this committee and the other models
proposed in this paper, what do we have to give up

Question: Isthe justice committee as described in the Working Document in harmony with
your culturd vaues
Answer

-the Committee is dill very much rooted in the exigting crimind justice system, to the extent
it gives back to the community some control over its own affairs, it isin harmony with our
view that we are respongble for our own affairs but there is still some concern that when the
"community" is given to control there are some who may abuse that power to the detriment

of women and children who are victims of abuse and assault
-in terms of the "committeg’ being within our "culturd vaues', it would be hard to say
because we have not traditiondly had justice committees

Question: Should eders only be gppointed to this committee?
Answer
No

Question: On the contrary, do you believe that a justice committee should include besides
elders, men and women of al ages as well as young people?
Answer
-alot of consideration has to be given to who can have responsihility for justicein the
communities, the same process of selection appointment and codes of conduct that we

have proposed for Judtices, diverson committee members should apply for members of the

justice committee
-a aminimum there should be certainty that women and men are equally represented
regardless of age

Question: Are the powers granted to the justice committee sufficient?
Answer
-taking into account our earlier responses to mediation and diversion, therole of the justice
committee seems adequate
but there could be more in relation to probation (see next answer)
-if the committees take on more respongibility that should be done so ONLY if they have
adequate resources and training to take on different responsibilities
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-as discussed under the diverson section, in many smal communities having adiverson
committee and a justice committee istoo many layers, the should have one committee to do
both.

Question: Do you see other possible functions which could be performed by the justice

committee?

Answer
-the Committee or Justices should be mandated to oversee probationary orders granted by
the judges, the probation officers are too few and do not adequately follow-up and there
arealot of breaches
-the Committee could meet with probeationers on aregular basis to ensure they are following
their orders, if thereis a breach, they would be responsible for notifying the Judge and
police immediately to take action

Question: Do you bdieve that members of your community would be willing to participatein a

justice committee? If s0, could you identify them?

Answer
-our comments regarding who would be mediators, the need to be paid not volunteers
(which was raised under mediators and diversion) and the need for extensive screening and
selection criteria (as proposed by us for Justices) would have to be undertaken for ajustice
committee

-there are too many committees on a volunteer basis, thisis far too important to leave it to
volunteers, we need people paid to do this and they must be thoroughly screened and
would apply just likea JP

-they should a0 receive extensive training about the crimind justice system, impacts and
dynamics of family violence, abuse, child abuse and assault and sexud assault on victims

Question: Do you have any other suggestions regarding other methods of participation by the
community in the adminidration of justice
Answer
-we would welcome the opportunity to further develop dternatives, we haven't had an
opportunity to spend some time thinking about this
-thisisthefirs time we have been consulted on this matter, with more time we can fed we
can develop some safe and workable dternatives and models
-we have reviewed the proposals of the Inuit Justice Task Force and we do not fully agree
with their proposals as they would not adequately address the needs of women and children
who are victims of violence and could compromise the safety of women and children in our
communities even more 0 than the exigting system

Potential Initiatives Under the Current System

Question: Should judges consult the community in the choice of sentences?
Answer
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-the answer depends very much on how that consultation takes place, and who is being
congdered "the community”

-there are some leaders who may be consulted who are abusers themselves

-people in the communities are close friends, relaives by blood or marriage it is hard to
expect friends or relatives who make up the community to tell the judge he should send a
person leave the community for many reasons, for this reason the people in the community
designated to advise the judge may be in avery difficult and awkward position and if
pressured to advise may advise the judge do something that may not be the most
appropriate sentence for the accused smply because they do not want to be responsible for
sending him south, away from his community, family, relatives and friends, causing pain and
hardship for the family that stays behind, etc.

-judges have responsibilities to sentence as described under the laws of Canada and
provincid laws, they are dso independent from politica interference when doing so, in their
decisons and the laws there are often guidelines or maximum sentences set out, & a
minimum these should be followed to ensure that people get sentences that are appropriate
-the "independence”’ will belessif ajudge relies upon the direction of aleader in the
community who is asked to give his opinion to the judge on whét is best for the community,
there seems to be some value in having someone independent, a mayor or some other
community officid or eected leader cannot dways be thisway and that may be a problem
-in Nunavik judges take into consideration what would be considered néative practices or
Inuit factors such as whether the accused is a "good hunter” or "good provider” and that
seems to influence the judge since he knows Inuit are hunting people, that is not dways
appropriate though; the judge should not give more lenient because the Judge relies on
"native methods' or "native practices’

Question: Do you believe persons chosen by your community would be willing to give their
opinion to judges concerning the types of sentences to be rendered?
Answer

-the communities are very smal in the sense that people know each other or are related
through marriage or blood so the judge would have to be very careful about who is being
consulted regarding the sentence there could be a conflict of interest

-people chosen to give their opinion regarding the sentence should be screened and there
should be some process to exclude persons with certain biases or familia connectionsin
favour or againgt the accused

Question: Which gpproach, among those proposed in the Working Document, would be the
best way for the judges to consult the community?

Answer:

Circle Sentencing

-thisis not an Inuit method, it is not Inuit tradition
-when thisis used in spousal assault, sexua assault, child sexua assault, abuse casesit only
victimizes the victims more, it Slences them
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-in the Y ukon the drop in the crime rate could be attributed to the fact that many women are
afraid of sentencing circles and don't report abuses and assaults; these models have to be
severdy scrutinized for abuse and assault cases
-when it was used in Kangigsujuag, we were used like guinea pigsin atest, we cannot play
with peoples lives
-the recommendations and concerns raised in our Pauktuutit report on the circlein
Kangigsujuag should be reviewed and considered by the Committee
-sentencing circles are not "group theragpy™ and did not lead to a "very sgnificant
involvement of the community prior to during and after the sentence’ when dealing with
spousal abuse
-more focused on meeting the needs of the accused at the expense of the victim
-victims may "consent” due to family pressure or percaiving that they consent because the
judge wants to do this
-it isa contradiction in terms to suggest someone who livesin an augve stuation is"freg” to
express her or hisview
Exhaustive Examination of Sworn Witnesses
-this may be useful method where the offence was an offence that was againg the entire
community - i.e. vanddism of the community hal,
-use of sworn ""community” witnesses in assault or abuse cases seems ingppropriate
Consultation of the Justice Committee
-thiswould be useful for some cases, again it may not be appropriate for abuse and assault
casesin that gpecific community due to the inter reatedness of the community or if they have
had no specidized training relating to family violence and sexud assault
-thiswould be useful aslong as the committee is adequately resources and the concerns
raised under our response on the judicia committee are addressed

Question: Would it be preferable to use different approaches depending on the circumstances
Answer:
-as mentioned above, the type of offence would seem to indicate which approach is better
suited
-could use some approaches dready provided for in the Code that are not being used now
such as use of Victim Impact Statements
-the use of VISswould be beneficid if there were adequate resources available to have
persons trained and experienced in deding with victims who could work with victimsin
filling out a VIS and providing the necessary counsdlling necessary when dedling with the
impact of the offence

Question: Isthere adanger that ajudge or justice would lose hisjudicid independencein

conaulting with the community?

Answer
-yes, if the judge wants to involve the community and make this process credible in the eyes
of the community, it will be very difficult to take a contrary view of what the recommend for
sentence, to avoid such conflict ajudge may either go dong with what is said, even though
he/she may have some concerns or e try to get some information unofficiadly about the
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accused before agreeing to a certain gpproach in sentencing methods- either way judicia
independence is being eroded

-judicid independence would appear to be weakened with the concept of justices from the
community, judicid committee members or diverson committee members if it is possible
justices or either diverson or justice committee members could aso be eected officias such
asamayor or dected officid of Makivik, etc.

(© Family L aw
Pauktuutit completed its workshop/ consultation of seven Inuit women from each of the NWT

regions to review the policy paper produced by the (GNWT) Department of Socid Services,
the Family Law Reform Report and the proposed Custom Adoption Ordinance. Asaresult of
this consultation, Pauktuutit requested territorid funding to assst in the development of a
detailed review of the impact of the proposed legidation on Inuit women. This was not
approved. The report of the consultation held this past summer will be completed shortly.

In the meantime, Pauktuutit has met with the Department of Socid Services officiason

December 20, 1994 to review their proposed Child Welfare Legidation to discuss problems,
concerns and issues that have been raised by Inuit women. (p.8)

Pauktuutit, I nuit Women and the Administration of Justice, Pauktuutit, Phase | I: Project
Reports -Progress Report #2 (January 1, 1995 - March 31, 1995)
(@ Court Sructure
Transfer of Prosecutorial Function to GNWT
We met separatdy in Y dlowknife with Deputy Minister of GNWT and with federal Director of
Public Prosecutions for the NWT Region to discussthe GNWT proposa to have the
prosecutorid function transferred from the federd leve to the territorid level.  The concerns
raised by Pauktuutit were outlined in aletter sent to Minigter of Judtice Allen Rock.

I nuit Batterer's Counselling Program

Whilein Rankin Inlet in December 1994 conducting our Victims Advocacy /Victims Services

105 At the last Aboriginal Women's Justice Consultation, we approached the Solicitor General representative about the possibility of
applying for funds for a male abusers' counselling program pursuant to program funding under s.81 Corrections and Conditional Release
Act.
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The proposa was completed and submitted to the Aboriginal Offendersin March. A copy of
the proposd is attached to this report and identified as " Appendix #2".

In addition to this pilot project, the justice project prepared a presentation for the Nationd
Symposium on Aborigina Offenders held in Prince Albert in February. A copy of the
presentation given by Martha Flaherty is attached to this report and identified as " Appendix #3".

(b) Community-Based Justice

Community Justice

The Justice Project continues to receive calls from women in the NWT raising concerns or
sharing persona experiences with community justice metters. Often the cdls are from women
who are victims of abuse and are seeking assistance and support, asthey have very littlein ther
community, to address the abuse and ded with the crimina justice system. Attached to this
report and identified as " Appendix #5" isa copy of letter sent to a GNWT community justice
specidigt which further illustrates the problem. To date we have not received a response to this
|etter.

One specific community justice matter involving the Pangnirtung's Men's Group was the subject
of discussion in the presentation made by Pauktuutit before the Standing Committee on Justice
and Legd Affarsregarding Bill C-41. It gppearsthereis very little commitment on the part of
the GNWT to st standards or guiddines to ensure community justice initiatives in Nunavut do
not further victimize or harm Inuit women who are victims of violence. For further details please
refer to the copy of Pauktuutit's Bill C-41 presentation to the Standing Committee which is
attached to this report and identified as " Appendix #6".

Pauktuutit, I nuit Women and the Administration of Justice, Phasell: Project Reports -
Progress Report #2 (January 1, 1995 - March 31, 1995) -Appendix #5 -Letter from Justice
Project Coordinator to Baffin Community Justice Specialist, February 16, 1995

@ Community-Based Justice
..writing to you about some information we received since our workshop in Rankin Inlet
regarding the community justice committee's activities in Sanikiluag,

Asyou are aware, Pauktuutit's Justice Project has focused on the need to ensure community-
based justice reforms be accountable and acceptable to al members of the community.

Flowing from this, we have been advocating for the use of negotiated guiddines and sandards
that would be used to guide communities in the way in which the establish their committees, who
can participate and what types of matters they can undertake.

We have increasingly become more concerned with the operations of the committee in
Sanikiluag. | wasinformed that you have the respongbility for community-based justicein
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Sanikiluag and therefore have directed this matter to you as we understood from Krigtinas
presentation in Rankin Inlet, the concerns we are raising would be matters you are addressing as
the community justice specidid.

We would very much like to know what is being done to rectify the problems with this
committee- its membership; the type of casesit isinvolved with; thelack of training provided,
the lack of any procedures regarding referrals to the committee.

We would like to know how this committee was established -wasit under your program. We
understand that this committee came to be established by Judge Brown. We would like to
know if the Department plans to establish some type of procedura guidelines as to how these
committees get established; who can participate; and what their mandate is? How is this body
sanctioned to be dedling with justice issues through a diversion program? We would like any
information that you can provide on these issues.

Pauktuutit, I nuit Women and the Administration of Justice, Pauktuutit, Phase | I: Project
Reports -Progress Report #2 (January 1, 1995 - Mar ch 31, 1995) -Appendix #6 - Minutes of
Proceedings and Evidence from the Standing Committee on Justice and L egal Affairs
Respecting: Bill C -41, Tuesday February 28, 1995, Witnesses: | nuit Women's Association of
Canada

@ Court Structure

Perhaps with the exception of 1gduit, where there is a Judge permanently based, a courtroom, a
legd ad sarvice, an Inuit-women run victims advocacy group, and permanently based police
force, the services are nomindly better than Labrador and Nunavik. (p. 85:10)

There are Justices of the Peace being used in the Baffin communities quite regularly to dea with
summary conviction matters, traffic matters and municipa by-law infractions. There are police in
most communities in the Baffin, Kitikmeot region. In the Keewatin, there are police based in
four of the seven communities.(p. 85:10)

Thereare no legd aid services permanently based in the Kitikmeot and one legd aid lawyer
based in the Keewatin region. For these two regions and the Baffin communities, other than
Igaluit, the fly-in court, with judge, Crown and defence counsdl, court worker and interpreter is
the only thing available.(p. 85:10)

Purpose and Principles of Sentencing

We stand behind the right of Inuit women to receive maximum benefit and protection of the law.
For this reason, we have caled for appropriate sentences for offenders convicted of violent

crimes againg women and children. Within the exigting system, however, this would mean
longer jail termsin digant inditutions - inditutions that are geographicaly and culturaly digtant.
Pauktuutit recognizesthe hardship and ineffectiveness of this approach if it means offenders are
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isolated from their own culture for long periods of time AND are without access to counselling
that will help them address the underlying reasons for their violent behaviour. (p. 85:17)

Bill C-41 states that the fundamenta purpose of sentencing isto contribute, dong with crime
prevention, to a repect for the law and to maintain ajust, peaceful and safe society by
imposing just sanctions that have one or more of the objectives listed in Section 718. Without
sounding, like a broken record, we remind you that in many Inuit communities women and
children are not safe from abuse and assault. To suggest the purpose of sentencing isto
maintain the safe society we live in, ignores the redity. (p. 85:18)

Judicial Attitudes - Sexism/Racism

These provisons dill leave judges with consderable discretion in determining the appropriate
sentence. The problem with thisisthat it assumes judges are sufficiently informed and aware to
exercise their discretion in way that is neither racist nor sexist. We do not have this same
confidence. (p. 85:18)

Sections 718. 1 and 718.2 ligt the principles to guide the judges when determining sentences
and clearly direct judges to ensure the sentence is equa to the seriousness of the offence and
degree of respongbility of the offender. While we fed that there are other aggravating factors
that should have been listed, we strongly recommend that the aggravating circumstances listed in
section 718.1 (a) should not beremoved. Thislig, asincomplete asitis, is ill necessary. We
do not support suggestions being made to amend paragraph (a) in such away asto delete
reference to the specific circumstances listed such asrace, religion, sex, age, mentd or physicad
disability and sexud orientation. We are not confident that the judges we have presently serving
our communities at the trial and lower level gpped courts fully comprehend the nature and
impact of sexud assault and spousa assault crimes upon Inuit women.  This list goes some way
to addressing the current gender and racid biasin the courts. (p. 85:18)

Sentencing - Cultural Factors

Reviewing some of the sentencing decisons of trid and lower level gpped judges for violent
crimes againgt women in one Inuit region, illugtrates the extent to which Inuit culture is often
misunderstood and misgpplied. It is not uncommon in these decisons to see the judge's
reluctance to sentence an Inuk offender convicted for sexud assault of an Inuk women to a
federa penitentiary. The reasons are often expressed in terms of culture. (p. 85:19)

In 21987 casethe tria judge gave a sentence of two years less a day to an accused convicted
of having non-consensua sexud intercourse with adeeping victim. The judge Sated:

"Our courts have been conscious for many years of the undesirability of

sending Inuit or other aborigina offenders of the NWT to penitentiaries
in southern Canada... The infection of those communities by the culture
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of the penitentiary population is something which should be avoided, if
at dl possible."(p.85:19)

Thistype of case demondirates how there are too many areas in which misunderstandings can
occur when people from different cultures and circumstances, who know nothing about the
people who they are judging or their lives. ... In one case aman pleaded guilty to having
committed sexud assault on an young woman. In this case, we are told by the judge that the
woman told the young man that she did want to have sexud intercourse and yet he went ahead
despite her crying and telling him no, pushing him away. The accused told her that "he had sold
his soul to the devil and that she would dieif he did not complete intercourse’. Thejudge dso
informs us that he accepts this as a death threat and that the accused was drunk at the time of
the attack. In this case, the accused was given a suspended sentence for two years. Hewas
required, in addition to keeping the peace and being on good behaviour, to report to a senior
probation officer in his home community and during the first year of his probation he would
abgtain from dcohol, and perform 200 hours of community work. In coming to this decision,
the judge stated:

"...we can understand why thiskind of offence is a serious crime under
our law, the Parliament of Canada speaking for al of us has made alaw
under which the Court may send aperson to jail for up to 10 yearsfor
this offence. When a person goesto jail for more than two years, they
can be sent to a penitentiary in Southern Canada which is a place where
murderers and sexud perverts go. Itisnot agood place for an Inuit or
ayoung man but if it is necessary to teach people sexud assaultisa
serious crime, the Court will send even young men to the penitentiary.”

... Inanother case, afather was convicted of indecently assaulting his daughter with violence
over aperiod of years. While condemning this act of incest, the judge noted the accused had
no previous crimina record and stated:

"l have nothing before me to indicate that he is anything but a good
hunter and a competent provider for hisfamily.”

The accused received a 6 month sentence.

A man was convicted of sexualy assaulting two adult women in their homes during the course of
one night. The accused was intoxicated when he committed these crimes and stated that he did
not recall the assaults.  The accused was 35 years old and no crimina record. The judge gave
the man a suspended sentence for one year with conditions of 300 hours of community [work]
and abgtaining from dcohoal. In pronouncing his sentence, the judge said:

"I'm satisfied [the accused] enjoyed a good reputation in his home

community...He comes from a good family and learned from his father
that traditiond Inuit way of life, as aresult of which heis accomplished
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hunter. He has a grade nine education in the forma sense; however
having him spegk in Court he appears to me to be more intdlligent and
articulate than most people with a grade nine education. Character
references favourable to [the accused] were provided to the court [by
two prominent non-Inuit business leaders] in the community. ..I'm
satisfied that what [the accused] did was completely out of character for
him. Heisnot aviolent person. ...

More often than not, offences such as those committed by [the

accused] result in afjail term] when the cases come before this court,
but in my view jail is not the only possible answer or solution.”

In another trid case, the judge sad;

"For the people of [this specific Inuit region] thereisno primafacie age
restriction when it comesto sexud intercourse. The acculturation
process of children does not include the terms 'statutory rape, ‘jail bate
and other terms suggesting prohibition. Rether, the mordity or vaues of
the people here are that when a girl begins to mengiruate sheis
consdered ready to engage in sexud rdations. That isthe way life was
and continuesin the small settlements... It is clear on the materid before
me that each of the accused was raised with this attitude and value. |
note each one did not consder their actions "wrong" until confronted by
the police and the Crimind Code."

This case involved three men who sexua assaulted a 13 year old girl. In the eyes of the judge,
these men were smply doing what their culture permitted. Each accused was sentenced to one
week imprisonment based on the cultura defence discussed above. While culture was not
accepted by the judge as a defence, it was used to mitigate the sentence. The case was
appeaed and each accused was sentenced to four months. The appeal court did not correct or
comment on thetrid court's misinterpretation of Inuit values. In effect, both levels of court
condoned this misinterpretation.

Based on these specific cases and others, it gppears that mitigating factors when the offender is
an Inuk include:

-having traditiond skills;
-being afamily man with no crimind record;
-not being well educated,
-under the influence of acohal; and
- being a"so-cdled" respected community member.

The bottom lineisthat if your an Inuk and convicted of sexud assaulting an Inuk women in the
NWT you will not serve more than two yearslessaday. (pp. 85: 19-21)
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Sentencing must be meaningful and gppropriate. While we recognize penitentiaries do little to
rehabilitate offenders and may often do little more than encourage them to recommit their
offences, the response of the judiciary has been inappropriate weighted in favour of the accused
and at the expense of the rights of the victims. (p. 85:22)

Sexist Judicial Attitudes

In the case referred to earlier where athirteen year-old girl was sexudly assaulted, the judge
referred to the victim as"dow”. 1t gppears that this menta disability was consdered amitigating
circumgtance. Asaresult of the assaults the girl became pregnant. Thisis not considered a
harm or injury rather it gppearsto beirrdevant. The judge States.

"...She did not object to the intercourse, but I must temper that with the
fact that she may not have completely understood what was going
on...In any event, | note that she was not injured or hurt in any way."

At the appedl levd, the judges did not seem to do much better in thiscase. In fact, the apped
court demongtrated even greeter lack of regard to the harm suffered by the victim. It Sates:

"No affection wasinvolved here. It was a Smple matter of sex.”

We are not lawyers or judges but one thing we do know isthat sexua assault isNOT asmple
matter of sex.

In another series of a cases, the judges have established a specid category of sexual assault
when determining the sentence. These involve cases where the Inuit women victims are
unconscious due to deep or intoxication. In these cases, the judges accept the unconsciousness
of the victim as amitigating factor, if no physicd injuries are sustained. They conclude no harm
or injury was doneto the victims as they were not conscious &t the time of the assault. The
violence and power in thistype of crime seemsto go unnaticed by the judges, unless there are
visble physicd injuries.

In acase where a 36 year old man attacked a deeping 22-year old woman, the judge

denounced the offence but in away that was degrading to Inuit women:

“You might think of that the next time you've had afew drinks and you
see awoman lying around, adeep. Fird of dl, you have no right to
force yoursdf on any woman, adeep or any other way...They're not
there just to keep you happy....[no man] can smply go aong helping
himsaf to whatever he thinksis available.

This unfortunate use of "whatever" to describe Inuit women, in our view is offendve and
degrading. (pp. 85:21-22)

Community Resources
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| nadequate supervision within the community is largely a problem of alack of resources and
proper fecilities. There are very few parole or probation workers in the communities and so
very often offenders are repeatedly bresking their conditions of probation or parole but there is
nothing that can be done. ...

While there is congderable compassion and concern for the offender, at the same time, thereis
consderable concern for the safety of other in the community if there are no proper safeguards
in place. (p. 85:22)

Conditional Sentences

Thefind area of concern with Bill C-41 which we wish to raise with you today isthe
introduction of a new sentence caled "conditiona sentence" in Section 742. Section 742.1
outlines when the conditiona sentence can beimposed by ajudge. If werely on the past
practice of judgesin sexua assault and spousd assault casesin the North, it islikely they would
consder these cases are digible because the safety of the community would not be
endangered. (p. 85:22)

Based on past practice, the judges are more likely to consider the safety of the community to be
endangered if a conditiona sentence is not imposed. In other words, they will more likely to
accept that the community and the offender’'s family cannot afford to lose the good hunter, the
good provider, the family man, the heavy equipment operator, the respected community
member or arepented member. These interests of the community will outweigh the harm that
the victim may suffer should a conditiona sentence be imposed. (p. 85:22)

If conditional sentences are allowed, then we must ensure we have the necessary resources to
adequately ded with offendersin our communities.(p. 85:22)

We addressed the need to have express reference to funding guarantees for dternative
measures. This point also gpplies to conditiond sentences. We recommend the Bill expresdy
identify funding respongibility for compulsory and optiond conditions listed in Section 742.3.
Again, it isimportant to reiterate that in our communities we do not have the same resources
urban centresin the south have. We do not have trained Inuit psychologist, sexud assault
counsdlors. We have only one independent, Inuit-women victims advocacy and support
program in dl of the North. We do not have any culturaly-gppropriate counsdling and
treatment programs or facilities for offenders who sexud assault or abuse. We do have acohol
programs but thisis not sufficient. Based on our experience, we have painfully learned that
acoholism is a contributing factor not the cause of violence. (p. 85:23)

Pauktuutit could support conditiona sentences for male abusersif and only if there are programs
for abusers and services for victims of abuse run by specialy-trained, permanent members of
the community. We have stressed the development of programs that will be responsible and
accountable to the community, including the women and children who are the victims of the
gpecific abusers within the program.(p. 85:23)
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We are not confident this can be done and therefore can conclude this proposa will not make
Inuit communities safer unless Sgnificant resources are available and there are trained Inuit
available to provide the many services required. (p. 85:23)

(b) Community-Based Justice
Existing community-based justice initiatives

In evauating and assessing the amendments presented in Bill C-41, our basic assumption isthat
the safety of women and children in the communities cannot be compromised or jeopardized in
any way. We recognize that the existing system isfailing Inuit, yet a the same time, the new
dternatives being proposed in Bill C- 41 must be serioudy examined to ensure that they do not
compound the damage and suffering aready caused by the existing system. (p. 85:23)

Since 1991, the Government of the Northwest Territories -the GNWT- has taken a number of
gepsin introducing community-based justice dternatives. These have included the promotion of
a community-based judtice system, conssting of loca justice committees supported by a
community justice specidigt within each region; the promotion of aternative measuresto the
exiging crimind judtice system such as adult diverson programs aong the lines of diverson
programs for Y oung Offenders; and the promotion of sentencing dternatives, such as sentencing
circles, reparative sanctions and redtitution in the form having to go hunting and providing
country foods to victims and community service. (p. 85-8)

The experience to date, however, provides certain lessons about how they should - and should
not - be implemented if they are going to be successful a meeting the needs of all members of
the community. (p. 85:8)

Culturally inappropriate community -based justice models

Like many other community judtice initiatives, Pauktuutit is concerned that the dternative
measures provisons of Bill C-41 will sanction and result in the implementation of aborigind
models that do not relate to Inuit, or will focus on the needs of the offender to the exclusion of
dl others - namely women in the community. (p. 85-8)

Community-based systems are dso said to offer Inuit and other Aborigind communities the
chance to dedl with accused and offenders in ways that are more consistent with our own
traditiona culturd vaues. The expectation isthat thiswill lead to less emphasis being placed on
"retribution” or "mere punishment” and more on "restorative justice” that is directed a restoring
harmony between the offender, the victim and hisher community. The underlying intent isto
empower acommunity to dedl with its own problemsin away that meets broader socid gods,
not just narrow legal ones. (p. 85:8)

Women's Safety
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In Bill C-41, it Sates Alternative Measures may be used to dedl with an accused person ONLY
IF it is not incongstent with the protection of society and the listed conditions are met. Before
we discuss the specific conditions, we would like to remind you that in many communities there
are no palice, no probation officers, no speciaized or trained workers who can counsel either
offendersor victims. In these communities, there are many who live in fear and cannot and will
not report crimesin fear of the reprisals they will suffer. Some of you may reply, thenitis
unlikely such dternatives would be legdly sanctioned. We remind you some of these measures
are presently operating in Inuit communities and the Situations within which we live is accepted
by governments as adequate and safe.(p. 85:10)

The efforts to reform the justice system in the North so far have been initiated primarily by
reform-minded people working within the justice system and who do not live in the community.
The obvious problem in these dternative messuresis that the reforms are from the outside, they
are not redly community-based. Thisis not to suggest that everything must by an origind
crestion by the community in order to be ussful or successful. We will ook anywhere for
solutions to our problems, but it is us Inuit that must make the decision about what will work for
us. We grongly believe the measures most likely to succeed will be ones that have grown out of
the community's own efforts to dea with their problems. A home-grown gpproach will better
reflect acommunity's sense of its own needs and priorities, in light of the resourcesiit fedsit has
at itsdisposal. (pp 85:11-12)

In preparing for this presentation, one woman told us that one of the reasons she left her
community in the North was because she was not sure she would be able to protect her
daughters and keep them safe from harm in her home community. The tragic consequence for
this women and othersisthat in order to find a safe community, they must leave their homes and
search out larger urban settings, where they have access to services and supports necessary to
surviveasawoman.  This means that their children are raised outside of their culture and when
they become adults, may have a very difficult timefitting back into Inuit society. (p. 85:18)

With this basic assumption, in generd there was congderable concern many of the options
would not promote the safety of women and children who are or could be victims of abuse or
assault in the communities.  This concern prompted this very important question from one of the
working group members. what do we have to give up to get what is the government offering us
inthis Bill? If these amendments are being offered & the risk of the safety of women and
children. Thisistoo high apriceto pay to "improve' the existing justice system. (p. 85:23)

" Community-based” meanswomen's participation

A truly "community-based" gpproach, therefore, must be one that reflects all segments of the
community in particular, the women and children who are the victims of abuse.
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We welcome the proposal that al not just one or more of the conditions must be met. Y,
even S0, from our perspective there is something missing in dl of this. Thet is the needs of the
victims. (p. 85:11)

Thereis no certainty the programs authorized in (&) will be programs negotiated with the
communities. Accordingly, when this provison isread in the context of Inuit, we recommend
that there be specific recognition in the Bill regarding that of the right of aborigina peoplesto
define our own dternative messures through salf government negotiations. In saying this, we
are speaking only for Inuit women, when we say, that these are matters better suited for sdif-
government negotiations, once we have secured full and effective participation for Inuit women
inthis process. (p.85:12)

Lack of Resources

The other mgor problem we have identified that has the potentia to undermine the effectiveness
of any dternative measureis alack of resources, both technicd and financid. Recent reformsin
the NWT provide acasein point. These initiatives have focused on the rehabilitation of
offenders (mainly through dternative sentencing reforms), and the provison of assstanceto
victims (through the establishment of Victim Impact Statements)  In both cases, the
communities are being given responsbility to deliver these new programs without any support
gructuresin place, specialy-trained, local personne or additiona financid resources at their
disposd. This gpproach could easily have the effect of setting communities up for falure
because their exigting resources are aready serioudy over-extended. While the intent behind
this specific amendment is positive, it can nonetheless do a disservice to the remote, northern
communities that don't have the resources to implement them successfully. (p.85:12)

We are concerned that these measures will become part of an authorized program and police,
Crown attorneys and judges will encourage their use without securing the adequate resources to
deliver an effective and accountable service. In addition to our earlier recommendetion for this
specific paragraph, we recommend an express statement identifying funding responsibility for
such measures. (85:12)

Offender-focused community-based justice

We are now learning the consequences of reforms that have been community-based in name
only. Alternative measures that focus on the needs of offenders, for example, and neglect the
needs of victims and othersin the community cannot be said to be reflective of the community as
awhole: restoring harmony within the community means deding with all those involved in, or
affected by, the crime, equdly. A truly "community-based" approach, therefore, must be one
that reflects all segments of the community in particular, the women and children who are the
victimsof abuse. (p. 85:11)
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Our concerns with Paragraphs 717 (1)(b) to (g) are related to the issues we discussed
regarding the focus of these amendments being on the offender, to the excluson of the victim.
(85:13)

While neither English nor French, is our firgt language, we fully understand the consequences of
using words like "needs’ or "besoins' for the accused and "interests’ or "interet” of the society
of the victim in paragraph (b). Thereis apriority implied in these words, that the accused needs
come first and second interests of society and the victim. Especidly when paragraph (b) isread
aongside the remaining conditions. What if the victim does not want to participate in the
aternative measure because of fear, reprisas from the accused, the accused's family or the
community? This does not seem to matter, or if it does, it isone of last and least consderations
given. (p. 85:13)

The needs of the victim must also be recognized, this can be done without violating the Charter
rights of the accused. (p. 85:13)

Based on our experiences, we recommend, as a minimum, not only must the "needs’ of the
person dleged to have committed the offence be consdered when determining whether or not
an dternative measure is appropriate but dso the "needs of the victim®, followed by the interests
of society. (p. 85:15)

Definition of " Community"

It is the underlying assumption that the interests of victim and society are one in the same. When
we consder Inuit society and narrow this done to particular Inuit communities, often the
interests of the victim may be in conflict with thet of the "community”. Frdly, what interest does
the "community” a large have in sexud assault case that directly impacts on a specific victim
and family. Insmal Inuit communities, there are many people who are related by marriage,
powerful families, and mae-leadersin charge. These family and kinship lines dong with the
power structures impact severely upon avictim if her aouser is someone related to a powerful
family or aleader. Not unlike the South, in our communities women and children are sllenced
and not believed when they speak about their abuse. If and when they do spesk out these
women are then blamed in some way for the assaults they have sustained. (p. 85:13)

We must recognize thet the term "community” must be dl inclusive. For Inuit women, thisaso
means not using "community” to prevent organizations such as Pauktuutit from participating. For
many women, Pauktuutit is the only safe and non-threatening forum in which these issues can be
discussed. We know from experience many women are often afraid to speak out in their
communities about their specific concerns on these issues.(p: 85:15)

Victims/Complainant Consent

Pease notice that we are not making a recommendation that the section regarding dternative
measures include a condition that sates the victim/complainant must be fully informed and
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consent to the dternative measure. We have specifically avoided this recommendation, athough
it is one we see appearing judicid decisons as conditions for conducting a sentencing circle. To
place the onus once again upon the victim, isolates her and may result in her being further
victimized should her wishes differ from those of the accused. Such a condition, ignores the
redity facing women and children who are victims of abusg, it ignores the power imbaance that
exists between the abuser and victim and, in many ingtancesin our communities, the power
imbaance between the victim and her community.(p: 85:15)]

We must recognize that the term " community” must be dl inclusive. For Inuit women, thisaso
means not using "community” to prevent organizations such as Pauktuutit from participating. For
many women, Pauktuutit is the only safe and non-threatening forum in which these issues can be
discussed. We know from experience many women are often afraid to spesk out in their
communities about their specific concerns on these issues.(p: 85:15)

In making this a condition, the judges are assuming that dl members of the community have

equal access to information and equal opportunitiesto spesk out. Thisisnot the case. The
barriers preventing women from fully participating in these decisions must be addressed if all
members of the community are to participate in ameaningful way. (p: 85:15)

Limitation of Jurisdiction

Alternative measures for cases involving sexud assaults, child abuse and spousal assaults cannot
be dlowed. We know based on our experiences that where women inform the police of abuses
or sxud assaults they have suffered and charges are laid againgt another community member,
depending on who that member is, the community may or may not support the victim. In many
cases where women have had charges laid againgt men for sexud abuses they sustained as
children, these women are being isolated and ridiculed for bringing these cases forward by their
communities. In specific incidents we have documented, women have not only not been given
support, they have been threatened and intimidated for participating in the court process as
witnesses. (p. 85:13)

Accountability - Community Power | mbalances — Religion

In one community there was a request made to the judge by a group that had assumed
respongbility for working with offenders who return to the community, to have a sexud assault
case diverted out of the court to them. Members of this group had worked with the accused
and felt he should not have to go through the court system. The specific case involves an assault
aleged to have taken place 24 years ago. The complainant in the case, now an adult was 13
years old at the time of the aleged assault. The community's response to this particular incident
and more specificdly, this group's response to the judge for the reason's for having the matter
diverted, raised a number of concerns and issues for Pauktuutit while a the same time
demondtrating how dternative measures can be result in greater injustices than the current
system for the victims. In the letter sent to the judge, the group presentsiits reasons for having
the matter diverted to them. We would like to read a portion of thisletter:
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" [Our group] during our last meeting agreed to help the accused after hislast
court appearance.
[ The accused] attended the last [group] meeting to ask for our help. He has
recognized the function of the [group] and asked for our help regarding him
being charged with a sexud offence which happened years ago.
[He] was charged for an incident that happened many years ago and from
what [he] has said, [he] has dready et this pass when he confessed hissinsin
church. We [the group] are proposing, instead of going through court, we
[the group] can handle this through counselling [the accused]. [The accused]
aso commented thet at the time, [the victim] had told him that she was having
boyfriends now.
We [the group] know of [the victim], when she was young, she used to go out
with everybody, even older men, sheis divorced from her husband... and now
married to [someone elsg]. And for a Christian to go back to the past and
persecute someoneis not fair, to just get back a what happened many years
ago. Especidly at aperson who has confessed his sinsto let go of the past.
We [the group] al agreed that we should help out the accused. [The
accused] was dso very concerned about hiswife and children and what this
would do to hisfamily." (p. 85:14)

Accountability - Lack of guidelines

There are no guidelines set down in alaw for the use of sentencing cirdes, only the criteria
being set down by judgesin their decisions. Y ukon Territorid Court Judge Barry Stuart is
recognized as the person who introduced this dternative measure to Canada. It wasfirst used
in casein which he presided over in the Yukon, In that case, R. v. Moses, he described
sentencing circles as ameans of "empowering community members to resolve their own issues,
restoring peopl€'s sense of collective respongbility and improving the capacity of communitiesto
hed individuas and families and ultimatdly to prevent crime’.

The experiences to date with the use of these circles in Inuit communities and other aborigina
communities when dedling with sexud abuse and spousd assault have not been postive for the
victims. It would seem that dternative measures must adhere to the safeguards dready
provided in the exising system. For example, within judicia proceeding the principles of judicia
independence and impartidity are basic tenets. Thistoo should be he case for aternative
measures. In other words, this would mean that community politica leaders cannot be given
decison-making rolesin dternative measures. To date this has not been the case.

| ssues of Fundamental Justice
Alternative measures, like the judicia proceedings they replace, would be required to adhere to

the principles of fundamenta justice and other basic tenets of the system. For example, the
need for judicid impartidity in resolving these mattersis a srongly held founding principle of the
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system. When it comes to aternative measures, thiswould aso have to apply in our view. In
other words, political leaders cannot be given decison-making rolesin any aternative messure
because of this principle. (p: 85:16)

Likewise dternative measures, like judicid proceedings, must be designed, in our view to seek
out the truth NOT hide it. If this cannot be achieved, it would seem the specific dternative
measure could not be used. We believe thisview of oursis shared by the highest court in
Canada. (p. 85:16)

We are not lawyers, so we cannot discuss the Supreme Court rulingsin such casesas R v.
Seaboyer, [1991], R. v. B (K.G) [1993] and R. V. L. (D.0O) [1993] from the legal perspective,
but we do want to raise some points from these cases as they relate to alternative measures. In
these cases, the court addressed the principles of fundamenta justice from the rights of the
accused. In the most recent of the three cases, the R. v. L. case, Madame Justice McLaughlin
that when explains that when looking at this condtitutiond issue before the court, it hasto be
looked at in context. She saysthat it is necessary to look at the broader political, socia and
historical context to be truly meaningful. The context in which Judge McLauglin looks a the
section 7 and 11(d) rights of the accused is the context of child sexua abuse in Canadian
society.  She reminds us the same Court agreed that a particular right or freedom may have a
different value depending on the context. She acknowledges the pardld between the historica
discrediting of children and women who report sexua assaults.  She goes on to state that,

" the innate power imbaance between the numerous young women and
girlswho are victims of sexua abuse a the hands of dmost exclusvely
mal e perpetrators cannot be underestimated when ‘truth' is being sought
before amade-defined crimind justice system.”

Therights of the accused should then be assessed in terms of the context of the specific case. It
seems this balancing of rights exercise done by the Supreme Court has not been adequately
reflected in Section 717. (2). (pp. 85:16-17)

In this same case, Madame Justice L'Hereux-Dubé informs us that

"the god of the court processis truth seeking and to that end, the
evidence of dl those involved in judicid proceedings must be givenina
way that is most favourable to diciting truth. ...If the crimind justice
sysem isto effectively performits role in deterring and punishing child
sexud abusg, it isvita that the law provide aworkable, decent and
dignified means for the victim to tdll her story to the court.”

When we take these remarks of the Supreme Court of Canadain these decisions and the
experiences of Inuit women into congderation with respect to the dternative measures
proposed in Bill C-41, it is not only recommended but necessary that there be an explicit
statement under section 717.2, which prohibits the use of dternative measures to ded with a
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person dleged to have committed ether an indictable offence or summary conviction offence of
sexud assault, child sexual assault or spousal abuse. (p. 85:17)

Accountability - Lack of Evaluations of Existing Community-based initiatives

There have been no formally eva uations done on the circles, yet we have learned that in these
circles, when they are dedling with sexud assault or spousal assault, seldom can victims spesk
fredy. Pauktuutit, through its Justice Project has begun to conduct its own evauation of the use
of sentencing circles for sexud assaults and spousal abuse cases.(p: 85:15)

Pauktuutit, Memorandum from Pauktuutit Justice Project Coordinator to General Counsel of
Aboriginal Justice Directorate, David Arnot, Comments on the Justice Memorandum,
November 7,1995

@ Community-based Justice

#16 - recognition of power imbalances and the difficulties women have making their
voices heard within the political institutions in the community-

This paragraph stops short of addressing the issue of what happens to those women who cannot
gpeek in their community. In the case of Inuit women, it is through the Justice Project that
community women have been able to seek not only the assistance and support of Pauktuutit but
voice their concernsin way thet they are less vulnerable than they would have been had they
said nothing or risked speaking out in their own communities. For women, Pauktuutit is seen as
the organization that can represent their interests without the women feding threatened. Thisis
important to acknowledge because if we define "community” astheloca geographic unit, the
end result means women may be further discriminated againgt and unable to spesk ot.
Pauktuutit clearly does not fit within this definition of “community” if defined by geography, yet
many women recognize this organization to be their "community voice'- the community of
women.

#17 - use of phrase " recognized elders’

The use of this phrase or smilar phrases (“respected elders’) should be more thoroughly
addressed-these are terms used frequently and have lost their Significance. Thereisaneed to
clarify what these terms are intended to mean. For example, doesiit refer to elders that groups
in the community identify as persons who are respected; or persons that the outsiders consider
or see as "respected” or "recognized” elders?

#18- thisnotion of a" consensus” approach and community-based solutions-
Must make sure “consensus’ does not become the mechanism used to decriminalize violence
againg women. The adoption of restorative modds that involve community members has been

reflected in civil law matters (ie. family law mediation). Thereisaneed to addressthe
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relationship between the use of these dterndives in matters faling within the crimind judtice
system with related civil dispute issues.

The models of restorative justice are broader and may be able to adapt and address issues that
are not only crimind meatters - for example the use of family counsdling groups to resolve
custody disputes may be appropriate in a specific matters, not involving violence, rather than
the spousal assault cases we see these dternatives being used for.

Thereisaneed to work closdy with provincia and territoria authorities to assst communitiesin
developing dternatives that can reach out beyond the crimind justice system and can be utilized
for civil matters, when these initiatives are found to not be gppropriate to address the crimind
matters.

Theissue of what "consent” means arises when we discuss the use of the consensus approach.
The issues of power imba ances between the individuas involved, inequaities and forced
consent must al be considered and what measures can be taken to ensure "consensus' does
not smply mean sanctioning the transfer of power from the judges and others of the existing
system to with local powerful (economic, political) leeders.

#20 - "The demands for the return of the traditional systems of justice must be balanced
against the needs of women and children not to be forced into reconciliation nor should
they be required to surrender access to the mainstreamjustice initiatives.." (also #17)

The reference to the "return to traditiona systems' begs the question, who is requesting this and
when they are, what are they redlly requesting? This phrase suggests thet there are "systems' or
"practices’ within aborigina cultures that are well known, shared and that can dedl with matters
presently dedlt with through the crimind judtice system.

What does it matter that an dterndive initictive or sysem isidentified as "aborigind"? If it isthe
code for sanctioning grester inequalities and practices that put women and other victims at
greater risksthis has to be specificaly addressed. A practice that isidentified as part of an
"aborigind" system and part of "self government” ( paragraph #21) may alow for certain
flexibility that is not alowed for in policies and laws subject to the Charter.

We would certainly advocate that al dternatives are subject to the Charter, however, we know
from our experiences in the Condtitution negotiations and Aborigina Justice Reform inquiries,
that law makers, politicians and others that are not Aborigina become very "hands off" about
the "detalls' of many systems and practicesin so far asit deals with matters of the victims. They
can and do discuss the "rights’ of the accused and the requirement to respect these rights,
regardless of the system or practice being used. Sdf government rights do not collectively
sanction internd inequalities based on gender or any other of the enumerated or non-
enumerated grounds of the Charter. However, there appears to be a certain degree of
complacency with or discomfort among these individuas in questioning and scrutinizing whether
these aternatives are gppropriate in addressing the "needs’ or "interests' of victims. | do not
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mean culturally-appropriate, but rather or not they are gppropriate in promoting equality among
its members and not undermining the individua rights of those who are not as powerful or
privileged as leaders in the communities. When identified as "aborigina™ those representing the
larger "public’ do not make certain demands or requiring certain standards to ensure women
and others are not further victimized by the dternative sysem because it is"aborigind”. This
clearly is not acceptable.

The reference to "systems' dso implies not only that these sysems exist but that thereisa
certain degree of homogeneity among Aborigind peoples and within each indigenous people
grouping, which isin fact not the case. Within Inuit communitiesin Canada., the practices and
language of Inuit in each region varies. Accordingly, the variation between regions and
communities will aso result in different sysems among Inuit, depending what region you locate
yoursdlf. Having said this, the predictability and professed universalism of the exigting system
may be more appeding because it iswdll known and experienced by many.

There are certain safeguards in place in the exigting system dong with infrastructura supports
where victims have some protection. So, if these are not available in the dternatives, then it
would seem likely that women ultimately will choose wheat offersthem the most protection.

Y et, when the community - the accused and victims- are given the choice between the outside
system and their "own", the pressure to choose their own system will be grest. Those choosing
the existing system gets interpreted as not supporting “their own" sysem. Thisfurther dienates
the women and places unbearably, yet intangible, pressure making it difficult for them to
choose the exiging system.

In the context of Inuit culture, there is nothing so exact, complete as a “traditiond system” or
"traditiond practices’ you can immediately identify and implement. The traditional practices
such as a shaming song, parties individualy fighting one another, banishment, -are not being

cdled upon by women to replace the existing system.

There seems to be a practice adopted by those who write about aboriginal justice reform
wherein they refer to "community-based initiatives' and "traditiond practices’ asif they are
synonymous. People may be cdling for ‘community participation’ but that does not necessarily
mean areturn to an actual "traditiona practice’. Traditiona values and areturn to these, may be
what some are caling for - but that is not always the case.

Thereisaneed for carity and digtinction between conventional community-based initiatives and
traditiond practices. These are seen to be one in the same by many observers. Thereisan
assumption that because the members of the community are aborigind therefore the dternative
being proposed must be a“traditiona practice’, or at leadt, “aborigina”. | sensethisisaso a
theme in this federal document-that | would suggest be confronted and dedt with.

It would be ussful to examine the system or practice being advocated in the community
(regardless of whether it isatraditiond practice or a community-based initiative involving
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community people. designed by and implemented by loca people), in terms of the issues raised
above around creating further obstacles and barriersto victims.

The crimind justice system asit operatesin the community is identified and the dternatives
(traditiona or community-based) are presented here as two separate systems operating
mutudly exclusive of one another- the didtinction being used (artificidly) being non-traditiona
and traditiond. Many of the dternatives being initiated and used in Inuit communities are
initiatives such as diverson, mediation, sentencing circlesand are part and parcel and very
much dependent upon the exiting crimind justice system asit exigsto day. They are far from
separate and gpart from each other. In fact the amendments of Bill C-41 regarding dternative
measures attempt to incorporate these dternatives into the system.

The right to choose between the systems or practices means that one of the group of rights,
those of the accused, no doubt will be focused upon. Ultimately the "rights’ of the accused vis-
avisthe "needs’ or "interests’ of victims, are percelved as paramount- S0, where choiceisan
issue between what initiative is used, it is clear that the right of the accused, as defined by the
exigting system will be presented as be paramount to the "interests’ of the victim. Theright to
choose, unless standards sanctioned by laws were in place that provided guidelinesto be
followed when making the choice, ultimatdly means the choice of the accused will prevail. The
amendments to Bill C-41 regarding Alternative Measures and their use are vague in setting out
guideline or andards- thisis left to programs to be designed.

This begs the questions, how do you ensure the victim has a say in this determination or choice
of what route to follow and that the victim is able to fully participate without coercion, harm or
fear of reprisds? These questions must be asked and their response should help determine the
standards and guidelines gpplying to the use of these dternatives and the election or choice of
gpecific dterndives.

#21 - " consensus'

(see also #18 - "consensus'; #16 - " consensus-based")

need to ensure that the assumption that "community” and "victim™ are one in the same, share the

same values, interests and outcomes- is challenged
-thisis an assumption that is perpetuated in the existing system - the Crown represents the
“public”, induding “victim” asif they are one in the same-the conflicts surrounding this have
been addressed to a certain extent with independent victims advocates, working with
victims of violence, or, in the case of the NWT, Victims Assstance workers employed by
the Crown, to work with the victim (again this person is till working with the victim to
prepare them to participate in the court process and would not be able to provide support
should this matter not be in the courts)
-in the community-based dternatives process, this assumption is even more problematic
because the models are premisad on this notion of "consensus’ and that creates pressures
upon victim to support the community.
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#21 - advocacy support and confidential protections

The issue of lack of support and protections are indirectly addressed in this comment to ensure
aborigina women and men requiring the same level of services available to other victims and
offendersin Canada. Thisreference, which implies that women and men now have the same
level of services and that these should not be diminished, minimizes one of the mgor criticisams
raised by Pauktuutit with respect to these community-based initiatives. Pauktuutit is very clear
that unless services are in place to provide support to both offenders and victims and do not rely
on these services being provided without additional resources - to train and pay those involved-
dterndtives are not welcome,

It isimportant to identify the success of the implementation of these dternatives is conditiona
upon the necessary infrastructure being implemented or aready in place- such as victims service
workers, male batterer counsdlling program, in addition to the socid worker and addiction's
counsdlorsin the communities. This point again reaes to the earlier one on credibility and
accessihility of dternatives.

Theissue of credibility of an dternaive will ariseif it is poorly funded and not accountable;
these issues must be addressed so that the choice between the existing system and dternative
does not come down to which is better funded and able to support, assst and protect the
woman. If thisisthe basis of the decision, the dternative will never be seen to be crediblein the
eyes of the woman, young girls and children who are the victims in these cases.

The women working with Pauktuutit on the Justice Project have been very clear in stating that
one of the reasons the existing system is not working is because they don't have the advocacy
services available in other parts of Canada, and other services available to victims and offenders
found esewhere.

Thisraises agenerd point/issue that | think is missng and perhaps a separate paragraph under
the Aborigina Women section isrequired. Any dternative, beit traditional or a community-
based conventiond initiative, must have the necessary infragtructure in place to sustain this
dterndive, including trained and skilled community service providers who are paid for their
savices. If an dternativeis reliant upon a significant volunteer component, it will be unreligble
and can vary congderably in level of services, it dso meansthat existing, over-utilized
community resources will be further taxed. In the new Corrections legidation deding with early
release, there is an express provison deding with the need to establish within aborigina
communities, haf way houses (s. 81). Thisprovisonsis followed by avery explicit provison
expressing the federal government's obligation to fund theseinitiatives. Thistype of Satutory
commitment is needed for dternatives we are discussing aswell | think.

The reference to "traditiond systems' or "practices’ implies there is something dready in place,
waiting to be implemented by people who are skilled and trained to do so. We know thisis not
the case with respect to Inuit communities. Thisterminology, furthermore, makes it difficult to
argue and substantiate the need for funding to promote activities a a community leve that
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provide opportunities for members of the community to design community-based initiatives and
implement them and to provide training for community members to deliver these sarvices. We
must address the need to have infrastructure and services in place prior to implementing a
community-based program or initiative.

Furthermore, the requirement for funding of infrastructure and resources associated with the
initiative can aso be directly connected to the requirement of funding being conditiona on these
programs or initiatives having certain safeguards and protections in place for victims thet are
supported by organizations representing women before they are digible for funding.

# 21 - negotiation of protection of women'srightsin self-government arrangements

-earlier | raised the issue surrounding those involved in these types of negotiations not being
concerned with women's rights and issues of concern to women (government and aborigind
leaders)

-if there is a serious commitment to addressing these issues a this leve, then there must be a
serious commitment to ensure the "red™ representatives of women's voices are fully
participating and fully funded- right now the negotiations model as proposed by Irwin at
community and regiond levels provide no safeguards or opportunities for the inclusion of
women's groups such as Pauktuutit, we are told Nunavut Tunngavik represents "al” Inuit.

#23 - Inuit youth in pre-trial incarceration and suicide

Thelevesof Inuit mae youth committing suicide while awaiting trid was the subject of a
research study done by an Inuk man in Igauit. Hisfindings were very disturbing and reveded a
very high number of youth who commit suicide awaiting trid.

#25- the nature and scope of youth crime has to be addressed

In Inuit communities a significant number of offences of youth involve serious violent offences by
male youth againg women and young girls. This needs to be addressed in terms of gppropriate
response to these offenders and identification of their needs aswell as the needs of their victims.

-while we don’'t want to see aternatives used to decriminalize violence against women and
girls, for youth, there are other issues that need to be considered more thoroughly

#25 - child abuse

Thereis reference to child abuse in this paragraph.  Studies have shown there is a correlation
between child sexud abuse, child abuse, children witnessing abuse and youth crime. Thereisa
need to address this corrdation. In the context of violence againgt Inuit women, of the 80 to
90% of women being abused, most of this abuse istaking place in homes where Inuit children
are exposed or aware of such violence. This exposure to violence impacts upon youth and their
own crimina activity as youth or later as adults. This should be addressed.
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#27? (paragraph not noted)

Thereis reference to "women may have needs and demands different than males’. As accused
or victims, we know that the needs and demands are different, who so tentative?

Thereisreference to "other socid ills may differ by gender”. Thereis very clear factud
evidence demondtrating the impacts of poverty being very different for women than men, for
example, again why written so tentatively. Thereis aneed to identify the connection of gender
inequality to violence and other socid ills- you quote and rely on the Canadian Panel on
Violence Againgt women for statistics, they adso point thislink out clearly, and make
recommendations on the need to address this link - why not here?

Evaluation of these Alternatives

-measures of success of projects and dternatives must not Smply look at recidivism rates,
rates of reported crimes. These measures further victimize women by relying only on
quantitative statistics women have chdlenged as not reflective of what is the true picture of
the community. For example, many crimes are not reported for fear or safety reasons.
Some women may not report crimesif they know the response will be use of adiverson
program and not go to court.

Measures used in evauation must address the barriers and systemic inequdities facing women in
the communities not promote them.
Department of Justice (Canada), Record of Proceedings: Aboriginal Women and Justice -
Consultations - I nuit Women, - November , 1993

@ Court Structure

Individuasin the justice system must be sengtive, they must unlearn racism and they must be
culturdly aware without romanticizing Aborigind life and culture. (p. 3)

Training of justice workers should be evaduated. (p. 3)

Cross-cultura training for lawyers, judges and other justice representatives should be
mandatory. In order for the justice system to be culturdly sensitive, the personnd must be
educated about the Inuit communities, the culture and traditions, and the laws which highlight

women'sissues and needs. (p. 9)

A victim must ded and resolve their own pain before they can help others. A victim support
program is needed. (p. 14)
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The women must be given means with which they can protect themsdves. i.e,, accessto
services such as police protection and information about support, legal rights, etc.(p. 14)

A need for independent victim advocates to provide support and information to victims. A
victims advocated would aso ensure that sengtivity to dl the needs of the victim is given by al
justice workers.(p. 14)

Women need help facing their fearsin order to spesk out againg their abusers. The Inuit women
fed the need for support from an women's advocate. An advocate would counsdl and support
them when searching for solutions to problems of violence. The Inuit women fed that the
advocate should be someone outside of socid services and accountable only to the victim.

Court support is also necessary. (p. 13)

Effective services targeted to women and victims must be staffed by women in al areas of
justice - from advocates to Crown offices. (p. 14)

Thereisaneed to diminate myths about women, violence and Inuit culture (i.e. the myth that
Inuit culture dlows sexud assault). (p. 14)

Juries do not work in Northern communities.(p. 2)

No jury tridsin communities where the crime is committed (it should be noted that this
recommendation was made to sexua assault cases involving women and children) (p. 14)

In order for victimsto serve asjurors, it isimportant that they have undergone hedling. Thisis
essentia to perform their duties objectively. (p. 16)

The jury systemn does not adequately meet the needs of the Aborigind people in the North. For
example, community members are usudly reluctant to serve asjurors - an offender could be a
relative. (p. 18)

(b) Community-based Justice and JPs

Note to Readers. The issuesraised in these excerpts spesk are relevant to both community-
basad judtice initiatives and JPs working in the communities. 1t is difficult to separate excerpts
specificaly directed at JPs from those specific to community-based justice, as the women often
saw JPs as part of community-based justice.

Justice committee selection is inappropriate. (p. 2)

The am of the jutice sysemsis to ensure the safety of al community members and to help

creste a hedthy community Services should be suited to the community and not the reverse.(p.
16)
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Diverdgon programs have been implemented before community hedling and development. One
must be careful not to put the "cart before the horse." (p. 16)

Diverson must begin a the regiond leave only when comprehensive development training has
been undertaken and completed. (p. 16)

There mugt be a balance between community diverson and the needs of the victim. Victims
must be included in the processiif they select to do so. (p. 16)

A mgor dilemmafor victims of abuse is that the community often supports the accused. Thereis
no understanding of "zero tolerance’ of violence in the North. In order for victimsto serve as
jurors, it isimportant that they have undergone hedling. Thisis essentid to perform their duties
objectively. (p. 16)

Inuit women...must work towards a baance between two worlds. It is essentid that Inuit
women participate in the planning of priorities and development of a process by which specific
needs can be identified and addressed. It is crucid that women be in the forefront of change and
play arolein solutions for today's world. Acceptance and support of these solutions can only be
accomplished through active participation in the process. (p. 2)

With regards to arole in the justice system, Inuit women stressed the importance of equdity
between men and women. They must be given equa access to the same opportunities. (p. 2)

A judtice system must reflect and support equaity between men and women. As an integra
foundation of this Aborigind justice system, the fundamenta principle of equality between men
and women as defined by the respective traditions and cultures of the Inuit, Métisand First
Nation, must exit (p. 2)

Traditions and culture are often confused. They are not the same thing. Traditions can be "bad
habits' where culture alows one to be the best s’he can be. Thereis aneed for a balance
between the past and present to be achieved. Aborigina peoples must stop romanticizing the
past and address the redlities of the present. (p. 7)

A vision should include a broader perspective and go beyond the role of the Elders. It was
noted that the Chrigtian influence can be responsible for many "bad habits', especidly for the
non-acceptance of certain community members such as gay community members. (p. 8)

With regards to abuse, one must explode the myths and promote understanding about the
dynamics of why men abuse. Common myths include:

1) Myths about culture and Chrigtianity - Elders are holy and leaders are above the
law;

2) Elders, leaders and Christians who abuse are under stress;

3) Women ask for abuse;
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4) Inuit culture dlows assault againgt women and children;

5) Inuit culture alows men to control women;

6) Children can be sexudly assaulted when they reach puberty ; and
7) All Inuit people are drunks.

Excuses used to support myths and which dismiss the offender from being responsible for the
crime are asfollows:

1) if you learned to abuse in your upbringing;

2) if you are "nagged" by the woman you assault;

3) if you have a stressful job;

4) if you are an Elder, leader or "good" Chridtian;

5) if you are or planning to undergo treatment

6) if you plead guilty;

7) if the woman you assault was under the influence of acohol or acohal involved
in some way;

8) f you support your family (for government employess, it is assumed the wife will
become homeless, and

9) if youare" born agan."(p. 8)

The message must be conveyed that violenceis not part of Inuit culture. A positive gpproach
must be taken in the development of role modd s for the community. Children must be taught
their rights to protection and persona safety. Pauktuutit is a good role model and should initiate
steps to generate public interest. (p. 9)

A judtice sysem must be defined as one which is culturdly relevant yet does not romanticize the
past. It must ded with the redlities of today. (p. 9)

Changes to the justice system are happening too fast and without the involvement of Inuit
women.(p. 2)

Legal Aid

Legd Aid should be accessible to dl women who are in need. Access to the justice system must
be made possible through lega aid so that al women including isolated communities have access
to family law and other aspects of the justice system.(p. 16)

Thereisaneed to support the family before a child is removed from the home. (p. 20)

Disabled Women

Disabled women are more vulnerable to abuse (p. 2)
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Department of Justice (Canada), Record of Proceedings: Aboriginal Women and Justice -
Consultations - I nuit Women, April 6-7, 1994

@ Court Structure

Circuit court was described as "hit and run”. Common problems are postponements, plea
bargaining, pressure is put on an accused to plead guilty to minor criminal cases when they are
in fact not guilty. The accused does not reslize the consequences of having acrimind record,
even if the chargeisaminor one. The court does not schedule time satisfactorily; cases can take
up to two years for disposition. During such lengthy waists, victims and witnesses can become
fearful and gpprehensive, and accused persons may commit more crimes. Suicides have been
linked to lengthy delays. Because cases can take so long to be concluded, offenders don't see
the immediate consequences of their actions and don't take the judicia process serioudy or asa
deterrent to future crimind actions. (p.30)

"l have never seen a case resolved even in six months™ (p.30)

"People commit suicide during the long wait for digposition.” When it
takes s0 long, how can the judge be surprised when the victim has
forgiven her abuser and tried to get on with her life."(p.30)

Even in Igduit...which does not rely on acircuit court, there are lengthy delays. During delays,
offenders who have been charged with dangerous crimes of violence remain freein the
community, until such time as they may be incarcerated. The need for public safety is not
paramount in the non-Inuit crimina justice system.(p.30)

One delegate said that offenders play the system in order to manipulate an gppearance before
particular judges who may be percelved as lenient. (p.30)

They have inaufficient time to meet with the defence attorneys and encounter patronizing
attitudes and lectures from lega representatives. (p.30)

The court is only concerned with whether you broke alaw, and if you did, what you owe the
date, not the community or the person you offended. One could say the Crimina Code has no
relevance in communities, because it does not force an offender to compensate or make peace
with the person who has been offended, it only considers the Crown and state's interests. (p.
31)

There must be mandatory charging - with increased education about the dynamics of violence.
Inuit women endorse mandatory charging. Police must respond to calls. Even if both partners
request that acharge not be laid, it is up to the police to lay the charge. When police dontt
charge, they increase the power exercised by the abuser. Women can be forced to fed the only
way the can escapeisto kill their abuser or themsalves. Someone who has not experienced
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violence can empathize but not truly understand. Often the only thing that kegps women from
resorting to violence is their children. (p. 9)

"l would like alist of priorities before we leave herer | suggest policing,
the court system, circult court, the question of wehther the punishment
fist the crime and the need for Inuit research into reform of the crimind
judtice system.” (p. 33)

(b) Community-based Justice I nitiatives

An Inuit women commented on the use of circle sentencing and how this has affected her
community. "Inuit don't have circle sentencing. We are not Indians. The feds often treat Inuit like
Firgt Nations people. | am glad circles are being re-evauated and a closer look is being taken at
the adminigtration of justice. ... Circle sentencing has increased the problem in our communities.
Offenders st in circles and they have relatives. Those relatives have in-laws. They often hold the
power. Asyou said, crime suddenly went way down and we have hedled in ten months. Thank
you for taking a second look. ... On circle sentencing, no thank-you." (p. 27)

Fundamenta differences exist between the adminigration of judtice, the justice system itsdlf and
the needs and wishes of Inuit. Who determines the priorities? A delegate explained that the
word "rights' does not exist in the Inuit language. A participant related "we have hurts, problems
and obstacles to a group operating effectively.”(p. 18)

A participant noted that "the government officials and judges are telling communities what
dterndives to the justice they use. While thisis coming from ‘well-intentioned outsiders, it is not
coming from the community” asit mug. (p.18)

Delegates explained that hedling circles and sentencing circles are not part of Inuit culture. One
participant ated that "outsders may think thet it's a nice touch” (p. 18)

The concept of diversion might be more appropriate. They explained that because Inuit have
been told how to do things for the last fifty years they have come to expect it. ..Inuit, especidly
women, are much more likely to assert their views now and that some communities are ready to
take over respongibility for some aspects of the adminigtration of justice. (pp. 18)

...there are many unreasonable demands put on volunteersin the implementation of dternative
justice. They contended that adequate funding and recognition of the vaue of work done by
volunteers is both lacking. People providing these services should be paid for their efforts. (p.
19)

"...the Nunavut government could indicate what crimes police should

focus on, and subsequently have a significant degree of control of the
adminigration of justice.” (p.19)
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When Inuit are charged, for example, with petty crimes for actions that are not considered
crimina by Inuit society, such as borrowing, they are totadly baffled by the court system and why
they are there. The concept of ownership of law determines what becomes the norm and affects
priorities such astreating property offenses more serioudy than crimes againgt the person.”

(p.19)

Participants held that by not dlocating funding for justice initiatives equaly among the regions,
problems are created. One delegate stated "if you have a group of children and give candy to
only two, you have a problem. If you're going to do something somewhere, do it everywhere
not only in lgduit.” (p. 19)

Participants aso expressed that they felt it was unreasonable for southern professonds
"parachuted” into communities to expect Inuit people to compensate for their lack of ability to
communicate. It was aso aproblem to expect people to provide this service without
compensation. (p. 19)

Inuit women began this session by raisng anumber of key points: ...questioning red justice and
whose it is, congdering the safety of children; and asking who evauations community vaues?
(p. 30)

"The question of ownership of the law becomesthe larger question. Patch-
working a system that never applied or worked in the first placeis not
solution. ...if someone maicioudy damages my persona property it isnot an
offence againg the Crown, it is an offence againgt me and my property. By
extenson, harm doneto a child is dso done to amother. My child is merely a
gdtidtic to the legal system. When you own your own laws you can place
emphasis on people over property and power. What is vauable in our society
is human life. The western world on discovered this recently, and thisis not
reflected in the Crimina Code. The whole premise of the system is based on
something foreign to Inuit, so it will never work. Band-aid solutions will not
solve the problem.” (p. 31)

| am not afraid of the court system. | might be afraid of having a crimina record and perhgps not
getting a nice government job. | would be scared shitless of going before respected elders and
having to explain why | had committed a crime. Not only does the southern system impose
itself, they try to redtrict what we say.” (p. 31)

The government has assumed the responghility for the administration of justice by imposing
white male-dominated judicia system on Inuit. Elders were not consulted and were excluded
from the process. Whereas the community traditionaly would have intervened to maintain socia
order and safety, the impersona southern justice system does not make alowances to permit
the time or support needed to bring change and does not dedl with Stuations immediatdy, as
would happen in traditiond society. (p. 31)
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It seems society is afraid to say no to anything any more and everyone cites the human rights of
the offender if we ask for labour or for redtitution. In the Baffin, we can't find anyone to
supervise people on fine option. (p.32)

"The cogt of maintaining the exigting system is not solving the problem. "Will
community justice mean inheriting the exigting system or will it mean
designing anew system.”(p. 33)

"l would like to suggest that the process of transferring adminigtration of
judtice is dowed down until Inuit women are consulted, fed safe and fully
involved. | would like to go at the speed of the women, and wait for Inuit
women to do their own research and assessment. | do, however, recognize
that may not be possible and we must take advantage of the current
inititives” (p.33)

"..thelong term solution is thet the trandfer of the adminigtration of justice
must be accountable to Inuit women and their children. The must be
participation of women, not just as "victims' but because these policies and
initiatives directly impact on adl women's lives and further entrench the
inequdity of women. Many of these policies and initiatives victimize women.
Justice can't be blind when it comes to gender.” (pp. 33-34)

Nunavut Social Development Council, Report on the Rankin Inlet Justice Conference, 1998
Excerpts of this document have been included and referred to in the text of this report.
@ Court Structure
In the current system, allot of time passes after an incident occurs which requires hegling.
People have committed suicide because of delays. The justice system miakes it easy for
offenders to avoid the consequences of their actions when they are sent away. It iseasy for
young people to lose touch with their families and their € ders when they are removed from the
community.
(b) Justices of the Peace
Thereis a poor understanding of the ways in which Justices of the Peace (JPs) operate in the
community. People have questions about how JPs get gppointed, for example, and why it is

difficult to get Inuit to become JPs. It has also been observed that the relationship between JPs
and Community Justice Committees is not well understood.
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Thereisawidely held perception that JPs and the proceedings in JP Court are not important,
pointing to the need for better public legal education regarding the role of the JPs.

The JPs who are appointed are not adequately representative of the community, neither in
gender nor in age.

JPs need better legd training, and they need a support network. JPs themsalves fed
uncomfortable with their role in the community, and people who become JPs put their families at
risk of ridicule.

JP Court istoo forma. Thereisaneed for increased flexibility to permit JPsto it more
frequently, and to ded with matters where delay brings hardship to the family and community.
JPs do not have an adequate range of sentencing optionsthat are dternativesto jail.

JPs can help to ded with repeat offenders and more serious crimes committed by first
offenders. A positive development is that JPs have assumed more responsibility for crimina
matters, addressing some long-standing concerns about court delays. This increased
responghility requiresincreased training on the substantive law as well as on the dynamics thet
often accompany acts of mae violence againg women in the community.

(© Community-based Justice I nitiatives
It has been widdly observed that the government has not been very successful at reducing the
number of inmates. Jails seem to befilling up. Moreover, the current system does not show
much respect for Inuit ways. There is no recognized role for traditiona Inuit approachesto
conflict resolution. For example, thereisno clear role for eders and their methods, and giving
the individua achoice to act on the eders advice.
The current system, by contrast, is more focused on what a person does rather than who they
actudly are. Thisis an offence-based approach that ignores the individua needs of the offender.
There are dso many pressures on the members who make up the Community Justice
Committees. And they have been used as atool for the Defence.
Since incarceration takes Inuit away from their homes, and this makes reintegration harder,
Community Justice Committees should be more involved with inmates.

Nancy Karetak-Linddl, Member of Parliament, Nunatsiaq, Hansard, November 1998

@ Court Structure

93



Those members familiar with the ddivery of justice in the eastern Arctic will know that with the
exception of Igauit, court parties mugt fly into various communities of the eastern Arctic in order
to ded with trall matters. Currently there are two circuits, on e for the territorid court and one
for the supreme court. Neither of these two courts will hear dl matters arising in a particular
community. On average each of the courts visits a particular community only three or four times
ayear. Asaresult there can be sgnificant delays between the laying of a charge and findl
determination of guilt or innocence, or in family law matters, solution of custody issues for
example. This can have a devadtating effect on the parties and can lead to divison within the
community until the metter isresolved. | can give some examples of what we have to go through
with these court procedures.

Currently acourt party will fly into acommunity. The lawyer arrives on the same plane with the
court party. In some cases the accused spends 15 minutes with the lawyer before the caseis
heard... the future of the accusesisto be determined in thet little time. There are dso suicides
directly related to people waiting for the dates of the court cases. ...The long waits between
cas=sisjudt not hedthy for anyone. All the communities are smal and the accused and the
victim have to live in the same community. Consequently the have to see each other in the store
and the community hall. They are forced to live near each other which is very stressful for both.

(b) Community-based Justice

Thereisaso agtrong desirein the north for more matters to be diverted from the formal justice
system or in criminal matters if charges are laid, to have the court cases hear by locd justices of
the peace. Having matters dedlt with in the community rather than by the circuit court enhances
access to justice by removing time and distances barriers between the parties involved and the
decison maker. Thiswould help address those Stuations which | just gave examples of.

Katherine Peterson, The Justice House Report of the Special Advisor on Gender Equality,
1992

@ Court Structure

People have a poor understanding of the administration of justice. Thereis awidespread
experience of dienation, particularly outside of urban areas. Thereisadso apoor understanding
of the justice process, justice personnd, dispute resolution methods. Languageis hard to
understand even for those who speak English.

It is promising that GNWT has resources devoted to training interpreters for court; the
Department of Justice has dso funded full-time interpreter/trandator to work in Igauit and goes
on circuit with the court in the Baffin. However, the trandation into Aborigina languages needs
to be more broadly available. Interpretation should be provided for al proceedings, whether or
not the direct participants can speak English. This last recommendation goes to making the court
more of apublic place. An amendment to the Jury Act which permits non-English spesking
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aborigina personsto St on juries can be viewed as making the court a more accessible place
for Inuit people.

Court proceedings should use plain language. People have little understanding and harbor
numerous misperceptions about crimina procedure, the adminigtration of justice, subgtantive
and procedurd law and history of the justice system, and the roles of justice personndl.

There are ongoing efforts to raise the awareness of the community regarding the court structure:
for example, from time to time, lawyers have provided public lega education. Arctic PLEI has
published pamphlets and conducted workshops to increase public awareness of lega remedies.
Aswdl, some limited work ongoing to link adminigtration of justice with other agencies and
community organizations

Under standing gender fairness

“In order for women to fully utilize legal remedies, they must firstly have an awareness of the
exigence of them.” (P. 15) No forma effort has been made to coordinate an interagency
response to violence againgt women and the experience of women who come into contact with
the judtice system.

Grester public avarenessis required of the dynamics of violence and the position of avictim of
violence. Women victims of violence did not understand the court process, had no one to
explain it to the, felt they had not control, decisons out of their hands, felt blamed, had no
credibility, were not taken serioudy, in proceedings they fdt afraid and humiliated. Moreover,
cultural conditioning and ingppropriate assumptions can underlie the problem of understanding
violence against women. Justice personnel — Crowns, defence, judges, RCMP - do not have
an adequate understanding of the dynamics of abuse and of gender attitudes.

The Canadian judiciary has taken some significant steps forward with respect to generd fairness
and culturd sengtivity. And thereisagreater willingness to permit persons other than lawyers
or judges to offer training. For example, in May 1990, the Nationd Judicid Ingtitute Sarted a
gender equdlity program for itsjudges. Some judges have made an effort to make remarks that
show an undergtanding of the victim and an intolerance of violent conduct. JPs have aso
indicated awillingness to take training on gender equdity.

Accessto Civil Remedies

Women are not aware of various forms of remedies available to them, particularly child support
orders. Lega ad dlinics do not adequately provide service for civil cases. Lega ad not
available, as amatter of policy, for protection from violence (unless custody of children or
maintenance isinvolved.) Having the RCM P seeking peace bond gpplicationsis not sufficient to
provide women with adequate coverage for peace bond matters.
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Not surprisingly, crimind legd ad is given higher financid priority than family law particularly the
needs of victims, children and questions of financid support. Not many people know that one
can apped from decisions pertaining to legd aid. Thereisapoor leve of knowledge among
women living in smaler communities regarding the existence of crimina injuries compensation.
Thereisaso apoor knowledge of remedies available for obtaining child support and the ability
to have assstance in enforcing support orders.

On apostive note, regiond clinics have been indtituted with aview to increasing accessbility of
lega assigtance to residentsin the regions; however, thisincreaseis limited because its focuses
on cimind.

Mandatory Charging/Servicesto Victims

With respect to mandatory charging, there has been a notable absence of support and
counseling to the victim to decide whether to proceed with the prosecution. The absence of
victim support and services as well as support for child victims of violence has been voiced most
gtrongly and consstently by women in the community. Thereis dso an absence of victim
advocacy services at the community level, both in the court process and in other areas. No
agency has the mandate to provide service to victims, therefore leading to a fragmented
response to the problem.

Court Process

Physical resources are inadequate to keegp women who are the victims of domestic
violence/sexud assault separate from their abusers. Court delays impose great pressure on both
the victim and the accused.- they often live in the same community or house. As has been noted
before, there is an absence of support for the victim before, during and after the court process.

Courts are not aufficiently familiar with the strain of raising children in single parent families, the
cost of maintenance, and the inability of women to have the same economic strength as men in
the workplace. They do not recognize the extent of inequaity which women experience, to see
the position of women in society in accurate terms.

Proceeding by way of indictment means the victim has to give evidence 2 times. once @ a
preliminary inquiry and once at trid; it dso means ddays.

M ediation

Court is not the place to resolve issues about the breakdown of arelationship

-mediation isavailable for family law but not widdly. There are currently no legidated
gtandards governing the training of mediators nor licensing or other requirements directed at
controlling competence.

Judicial Selection, Appointment and Discipline
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The judiciary carry around cultural attitudes and deeply imbedded stereotypes about the role of
women. Thereisinadequate screening of potentid candidates for judicia office regarding their
attitudes about women. Ingppropriate attitudes about women need to be a factor in determining
the suitability of potentia candidates. A policy is required to ensure representative appointment
of lay personsto the Judicid Council. Thereis no requirement for lay representation on the
committee which appoints judges to the Supreme Court of the NWT. There are currently no
policy directives that encourage the appointment of qualified women candidates and members of
visble minorities to the committee.

Whileit is true and commendable, that some of the judges have made an effort to learn the
aborigina language spoken in their region. the bench is not representative of the people thet it
serves. either women or Aborigind people. Thereis no active recruitment of competent women
candidates. The conditions of work for judges need to be modified to make it easier for women
who have child-rearing respongbilities. There is no procedure for anonymous complaints by
lawyers with respect to the conduct of Territoria Court Judges. Extra-judicia conduct that
would erode confidence in the judge' s ability to do the job is not currently reviewable for
disciplinary purposes. Expanded grounds are needed for discipline, such as neglect of duty and
incompetence.

Codes for judicia conduct are not well understood by the public; judiciary must engagein
interaction with members of the public, and better public legdl education. A postion of Chief
Judtice of the Supreme Court is required to have responsibility for reviewing at first instance
concerns raised about the conduct of superior court judges and the adminisiration of justice.
Lay representation required on the Canadian judicia Council —with appropriate gender and
culturd representation. Disciplinary measures need to be more flexible.

Judicia evaluation should be established to permit problems to be addressed by a quick
informal mechanism. (programs are ongoing in the U.S))

(b) Justices of the Peace

JPs need to be sdlected disciplined and removed by an independent and impartid council with
adequate lay representation. The selection process encourage sdection of aborigina women.
Thereis currently no mechanism in force for making acomplaint againg a JP and no mechanism
for discipline or for review of conduct of JPs. Furthermore, the grounds for discipline not
adequately specified and should include behaviour out of court.
-JPs can adminiger judtice in the communities where the live

-they are increasingly assuming larger rolesin the adminigration of judtice

-they can be the symbol of community standards.

JP training materials don’t ded with gender equality, nor do they participate in

interagency training
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-little effort has been made to train justices of the peace to hear civil matters arising
from family law issues. This has resulted in diminished accessibility &t the
community leve for these matters.

(© Community-based Justice I nitiatives

Any input received must be truly representative of community opinion or vaue. Aborigind
women have expressed concerns that their voices are not heard when input from the community
is solicited regarding community justice.

The issue of violence againgt women is not seen to be treated with seriousness. To that end, the
voice of women on community justice committees must be guaranteed; dternatives to the
traditional justice process must not become a mechanism for excusing violence conduct.

It is dso true however, that Community Justice Committees represent an attempt by the court s
to get more input from communitiesinto the resolution of cases. These committees show a
greater willingness by the courts to consider other cultura vaues and approaches and to accord
agreater degree of respect to aborigina culturein the NWT. They also reflect a greater
undergtanding that other cultures might have different god's such as reconciliation and hedling.
The crestion of these community-based initiatives shows an acceptance that the current system
does not have dl the answers nor doesit achieve dl of its goas

Curt Taylor Griffithset al., Crime, Law and Justice Among | nuit in the Baffin Region, NWT,
Canada, 1995

@ Court Structure

dilemma of the court: harsh sentences and incarceration critiqued as being culturally
insengtive. But lighter sentences criticized for imposing a double sandard

circuit court is an imposed ingtitution

people have little understand of the role and objective of the circuit court

critiques of the court: delay, double standard, overuse of probation, ineffectiveness of
community-based sections, comprehensgon difficulties understanding administration of
justice, and sexua assault sentences and sentences for violent crimes

court not effective in deterring offenders from re-offending regardless of the type of
sentence

likelihood that spousal assault suspect would not receive a prison sentence or would spend
little time out of the community means victim discouraged from reporting assault because
nothing meaningful is done

*some fed that people outside the community more likely to be objective

court isignorant of culture, the communities and about crime victims and the offender
judges lack traditional wisdom

-schedule of circuit court is hurried and mekesiit ineffective
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frequent change in court personnel is a problem

court reguires Inuit to behave in non-traditiona ways. confronting in public, judging

Inuit culture stresses apologies, reconciliation, and forgiveness which does not fit with the
court, and which are foreign to non-Inuit, especialy the approach that attemptsto
reintegrate offenders. community feds sorry for the one going to jall

language amaor barrier to Inuit becoming more knowledgeable about the court, procedure
and case processing, and many lega concepts and terms that are not easily trandated or
understood

defence lawyers know little of the community, don't take the time to prepare, cause delays
encourage dishonesty

Crowns don't understland community and impact of sentences and don't take enough time
to prepare

consequences of case dday on victims, offenders families, justice personnd and
communities particularly problemetic in Baffin: source of tenson for the accused, victim can
become confused

suggestion that defence come to the community in advance, and the court vists should
happen more often and that JPs have wider jurisdiction

view that the court does not make more decisive action on repeat offenders

view that sexua assault sentences to lenient and court doesn't provide sentences that deter
offender and protect women in the community

Reuctance of Inuit to Judge One Another

confrontation and passing judgment in a public forum opposite to the manner in which Inuit
resolved disputes and sanctioned offenders traditionaly

reflected in Inuit juries reluctance to convict

some question whether jury members understand the court proceedings

*putting Inuit on Juries reflects an effort to involve the community

*Territorid court judge involves community in sentencing: makes effort to maintain contact
with community through community mestings and involving elders and the JPs, goeson
radio to inform the community to answer lega questions, welcomes JPsto sit with the judge
in hearing cases

guestion iswhether an “outside’ court premised on Canadian law, will ever be able to
respond effectively to crime and trouble in Baffin region communities

court might pay atention to the offender, but does not smilar attention given to the victims
of crime, somefed

To improve the ddivery of court services:
increase the participation of Inuit in the court process

expand the JP program
develop community sentencing paned with different age groups and men and women
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JP tribunas that would involve multiple JPs and would reduce community pressure on a
single UP-community-based programs may be more effective than the court-Inuit elders
should be more involved

less serious offences should be managed by the community

Territoria court needed to be educated

circuit court should extend their stay to severa days or even aweek

cases should be resolved more quickly

more direct communication between the court and the community required.

(b) Justice of the Peace

JP courts designed to speed up the precisian of cases and to encourage the resolution of
cases in aforum more closdly linked to the community

1995: JPs handle summary conviction offences

*widespread support among the Inuit and non-Inuit with respect to the work of the JP
courts

* JPs have a better undergtanding of the community, the defendant and the families involved
*JPs more likely to impose tougher sentencesin certain cases than the Territorid Court
judges on circuit court

*successful pand of non-Inuit/Inuit pand (femae and mae) which addresses the traditiond
reluctance of Inuit to pass judgment

Inuit and non-Inuit believe the role of JPs should be expanded

JPs often come under pressure from community residents when hearing specific cases
because they pass sentence

JPsfind it difficult to make decisgons about community resdents

*JPs process their cases in hdf the time of the Territoria and Supreme Courts

(© Community-based Justice I nitiatives***

-decentraized judtice initiatives must consder the impact on crime victims, communities and
offenders

-some evidence that ¢c's might increase the vulnerability of some community residents,
particularly women and girls

-policies to decentraize justice must consder each community’ s environment, including
hierarchy levels of crime and trouble and the capacity of each community to effectively
manage these programs and services to the benefit of all.

* decentrdization is the territory’ s effort to increase community involvement in the ddlivery of
justice services.

*ad 0 an effort to prepare for the increased authority which Inuit will excise over judicein
Nunavut

-some concern that high levels of dependency of Inuit on outsde government may
undermine any attempts to transfer authority for justice services to the communities

-not clear that hamlet councils and palitical positions — like mayor- can support the creation
of loca justice programs and deliver judtice services
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-use of committees undermines the role of the edersin settlement life.

-committees not recognizable way of doing things

-successful loca committees due to residents who commit time and energy, where elders
play apivotd role, communities are close knit , and low trouble

-authority and role of elders has been eroded

*some elders expressed an interest in being involved in justice initiatives and providing
assistance and guidance

* e ders make an impact one on one

-should be focus on the education and development of younger personsin the communities
-RE: Elder abuse: little discusson, but they are victimized, physicaly and sexudly abused,
have their persond property and money stolen

-elders do not support women who have experienced abuse at the hands of their partners
-these elders dso have an impact on sentencing

-need for community initiatives that will hed the victim especidly in casesinvolving violence
and sexud assault

-women and young girls have little authority in many of the communities ; a fundamental
restructuring will be required to reduce their vulnerability and to empower them

-sdf-help committee in the community could provide assstance to victim's family and to the
offender

-victims family could be involved in decison to return offender to community

--difficult to sustain the interest and participation of community residentsin various justice
initiaives

-Inuit less inclined to partake of activities where they are passng judgment

-high volunteer burnout on the CICs

-different RCMP have differing levels of support for community initiatives

-problem of the collective interests paramount over individuds rights, and the implications of
this priority for women and young girls

-higtorically there has been a dependency of community residents on outsde agenciesto
solve problems, therefore difficult for community to seize theinitiative

--community residents have to be encouraged to become involved in the administration of
justice

-practice of paying for community work has an impact of willingness of community residents
to volunteer

-some familiesin the community feud with one another, some families have more power in
the community which will impact on the response of the community to crime and trouble,
particularly for vulnerable groups in the community including women and girls

*potentid isthere for young people to take on law-enforcement roles

*people available to establish outpost camps and to take young offenders out with them on
theland

-alcohol education committee amixed success

Community law Enforcement Groups (CLEGS) have frequently failed but its mandeate isto
improve police-community relaiions— involved in investigating cases of child abuse,
providing counsding for offenders on probation and working with offenders one-to-one
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* decentralized justice services have potentia to increase community involvement and to
create programs and services that may be more effectiveif: 1) perspective of dl resdents
including vulnerable groups be considered; 2) at a certain point, it's necessary for socid
service and judtice personnel must becomeinvolved; particularly for cases of violence and
sexud assault better to uses CICs for young offender issuesand B & Es; 3) the inter-family
and power dynamics in the community should not compromise the adminigtration of justice
in the community; 4) leadersin the community should have addressed their own issues of
sexud abuse, violence, acohol abuse and abuse or neglect of children; 5) it would be
dangerous to reduce the presence or the jurisdiction of the RCMP in the community
especidly for women and young girls

Canadian Panél on Violence Against Women. Changing the Landscape. Ending Violence —
Achieving Equality , Chapter 14: Inuit Women, 1993

@ Court System/Court Structure

The circuit court system aso serves to deny women in the North the right to timely disposition
of sexud assault, wife assault and child sexua abuse cases. In the Baffin region of eastern
Arctic, for example one judge serves 13 communities, resulting in large backlogs and long
periods between court appearances. Many abusers have learned to use the circuit court system
to their advantage by obtaining frequent ddays. (p.121)

Owing to the smdl population ...there is competition between defendants and prosecutors for
available legd services. Asaresult, lawyers and court workers are placed in a conflict-of
interest Stuations since they represent the batterers who have peace bonds againgt them and
a so represent the victims in court when necessary. (p.121)

(b) Justices of the Peace

..there are judtices of the peace in each community, the positions are becoming difficult to fill
with Inuit. Inuit are sometimes reluctant to assume these positions because judging others—who
are often family members—is contrary to Inuit culture, and those who do are often subject to
retribution. (p.121)

(Mary note - contrast "judging” afamily member with "shaming them or disciplining them - asin
the old days- the role played and means used - so while community-based in the sensethat is
where the bodies are coming from - the structure is il culturdly problematic - how and what
they aretrained in may help to address the systemic discrimination

Justices of the peace can only hear certain offences, defendants who plead not guilty are
automaticaly referred to circuit court. (p.121)

(© Community - Based Justice
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. Elders

Y oung Inuit women have expressed their concern that justice dispensed by community
committees and/or tribunas of elders cannot adequately ensure their safety or provide effective
counsdling(p.122)

Elders today report confusion about the Crimina Code because the definition of assault in
traditiona Inuit law was quite different. Today's definition of sexua assault would have been too
broad for the days of arranged marriages. (103-104)

. Traditiona Ways

Many young Inuit women, however, are concerned about the danger they face when traditiona
counsdling is not effective in diminating violence againg them. (p. 120)

The underpinning of Inuit justice was the respect and authority given eders. Thisbasic law of
respect was taught from early childhood, the key to its success being the intensive training
children received from their parents, grandparents and other relatives. Elders describe how
important discipline was in their childhood in learning to be productive people, knowledgegble in
the laws that preserved the community. These laws included the protection of people within the
community from violence.(103-104)

Justice was handed out by elders. The Inuit Cultura Indtitute describes the Inuit equivaent to the
courts as tribuna made up of elders who were asked to intervene when the re was trouble. The
elders would give advice and positive support to a troublemaker or, if the crime was severe,
they would embarrass, shun, banish or, in very extreme cases, order the killing of an offender.
(103-104)

Traditiond Inuit society was Smilar to other cultures the practice of arranging marriages which
ensured dl adults found partners during he childbearing years and bloodlines were protected
againg intermarriage. Strict laws around surrounded marriages, discouraging promiscuity, incest
and early pregnancy. To many young women, however, marriage was a frightening event, and
there are many stories of women being carried off kicking and screaming by their potentid
husbands. (p. 103)

Men used to fight with women to have sex. That was the way it used to be. Aslong asthe
parents agreed, then the man could have the daughter, even if she didn't want to go. When we
took awife she had to be taught for along time before she would agree to sex [willingly]. That
is because she had been taught al her life not be with men... Today if we did the thingswe
used to do, dl the men would beinjail.

(p-104)

. Women's Participation
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L.86 Ensure any new Aborigind system(s) of justice are developed and administered with the
full participation of Aborigind women. (p. 58 of the Action Plan)

Margo Nightingale, " Just Us' and Aboriginal Women, 1994
@ Court Structure
0] Culturd-bias

"recognition of culture in the courts has led to the portraya of Inuit culture asoneinwhichiitis
acceptable to physicaly and sexualy assault women; it is acceptable to sexudly abuse
children...Pauktuutit has rejected these as myths about Inuit culture and has expended a great
dedl of effort trying to diminate these and end their gpplication within the justice system (p.17);

...cultural misunderstanding and the acceptance of offenders misrepresentations of cultural
defences are often only heightened by the inadequate training of those within the justice system
on the dynamics of family violence and sexud abuse. (p. 17)

(i) Jury Tridsin Sexud Assaults

Another emerging issuesis the appropriateness of jury trids against Aborigind offenders.
Recently lega arguments challenging the jury selection process have been made, arguing that an
Aborigina offender'srights are denied where Aborigina people are not available or sdected for
jury duty. Controversy over the effectiveness of the jury systemin Pond Inlet which relies
primarily upon Inuk [[Sic] jurorswas raised in April 1993. It was noted that since 1983, no
offender choosing ajury trid was convicted of sexua assaullt.

(p. 18)

...In 1992, one offender came close to a conviction in the case of R. v. Tongak where the jury
presented a note to the judge stating that they believed the victim, but though there was consent
and "if he ever doesthis again hell bein trouble.”

(p. 18)

A counsdllor had been working wit the victimsin this case and in the community more generdly
prior to thistria. The worker isno longer in Pond Inlet and her efforts at providing support and
education, which likely had a significant role in ensuring a conviction, are now absent.(p. 18)

(b) Justices of the Peace
Many aso fear that the continued reliance upon individuas with no training in the dynamics of

family violence and sexud abuse may be incapable of providing workable solutions which will
eliminate the violence and reform the offender. (p.23)
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(© Community -Based Justice

Many dso fear that a"traditiona” responses to address the virtua epidemic of physical and
sexud violenceislikdy to fail and will alow for recidivism. Commenting on the incdluson of
violent offendersin adiverson program in lgduit, one resdent said: "Violence againg women
should not be in this program because such violence is avery big offence against women. The
offender might do the same crime over and over again in the future.” (p.23)

. Traning

Many aso fear that the continued reliance upon individuas with no training in the dynamics of
family violence and sexud abuse may be incapable of providing workable solutions which will
eliminate the violence and reform the offender. (p.23)

. Elders or Community Group - counsdlling

Women are also concerned that continue focus upon the offender does not ensure that pandl
members can or will address victims needs or that their safety and well-being will be provided.
Thereisdso afear that emphasis on sporadic, unstructured family counsdling, rather than
individua or group counsdling specific to abusers and victims will not change the violent or
abusive behaviour. (p. 24)

People who have returned to a practice of traditional ways have raised concerns about the
potentid to place eldersin ingppropriate positions by, for example, requiring them to judge
others where their traditiond role was dways non-judgmenta. (p.25)

...Elder involvement in these projects is too often exploitative as they are expected to devote
themsdlves to these projects often with sufficient or any payment for their services or time.

(p.25)

Some question the utility of eder involvement in project where the respect for Eldersin the
community is eroded... (p. 25)

Some Aborigind people also suggest that Elders can be targets of financid, physica, sexud or
emotiond abuse from their family or community, something which contradicts traditiona vaues.

(p. 25)

There has dso been the identification of a problem inherent in conflicting va ues between some
Elders and younger women, particularly regarding wife abuse and sexud offences. Some Inuit
eldersfor example, beieve the wife abuseis "not a serious crime or isthe result of awoman's

lack of obedience to her husband or non-acceptance of her traditiond role. (p.26)

Severa women have dso said that some "dders use traditiona healing methods as opportunities
to physicaly or sexudly abuse women and children and then when someone discloses abuse
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involving an Elder, the victim/survivor is mogt likely to be shunned and harassed. Aborigind
women have been reluctant to identify these problems fearing this will diminish respect of their
true Elders and hedlers, yet they fed that the abuse of their positions of trust must be stopped.

(p. 26)
. Diverson

Other problems arise when diverson projects operate without sufficient community awareness
and support. Allegations made that he project was not community-based, did not reflect the
communities vaues and re-victimized women. Many of the eldersinvolved in the project came
from outside of the community and were dl from the same extended family. (p. 24)

Margo Nightingale, GNWT Department of Justice, Nunavut Single-Level Trial Court
(SLTC), December, 1998

@ Justices of the Peace

The legidated jurisdiction of JPswill remain unchanged under the SLTC gructure. However,
there have been suggestions that the roles of JPs could expand. For example, JPs could
become responsible for the conduct of preliminary inquiries and for conducting tridsin Y outh
Court. 1t should be pointed out that the jurisdiction to conduct preliminary inquiriesis aresdy
vested in JPs under Section 2 of the Criminal Code, however JPsin NWT have not used it.

(page 1

The government’s stated god is to increase the role of Inuit in the judtice system. As such,
designating lawyers as JPs — none of whom are Inuk —would not be consigtent with this god.
Nor isit practica to think that lawyers would take the salary decrease to become JPs. (page 4)

Individuals who appear as representatives of the Crown and the accused are not usualy
lavyers, but RCMP officers and court workers. They are not competent to conduct
complicated court proceedings. Without recelving intensive training in crimind law, evidence and
advocacy, neither would be able to competently represent thelr interests in a preliminary inquiry.
(age 5)

106



Margo Nightingale, “ Judicial Attitudes and Differential Treatment: Native Women in Sexual
Assault Cases,” Ottawa Law Review, Vol. 23: 1, 1991, 71

@ Court Structure

"Another indication that judges misunderstand the nature of sexud assault is by placing blame
for the assault on thevictim. ... A more prevadent form of victim-blaming often results where the
complainant was intoxicated at the time of the assault.” (p.87)

The casesinvolving "passed out” victims then only congtitute gpproximeately one-seventh of the
sexua assault cases studied. These numbers clearly contradict the comments of Judge Bourassa
that the "mgority of rapes in the Northwest Territories occur when the women is drunk and
passed out." Regardless of whether or not the numbers refute his assertion, it is unacceptable to
suggest that because awoman is adeep or passed out, the violation experiencesisless serious
or non-existent. (pp. 88-89)

Egtablishing sentencing guidelines may be helpful to diminate disparities in sentences. However,
guidelines are only truly beneficid when judges are able to understand the nature of the offence
to which they apply. For guiddines to be applied appropriatdly, it is dso necessary that judges
adopt the rationale without the influence of persond attitudes or biases. (89)

Amid Native requests for self-determination and for the recognition of Native justice systems,
two judicid decisons atempting to give Inuit communities more control have been subject to a
grest dedl of controversy. Judicid sengtivity to Native vaues, community interests and
community treatment programsis essential and has anumber of advantages. Such an approach
affords great respect to Native peoples and their values. Reference to community standards is
aso preferable to subordinating a community's views regarding a federdly based sentencing
policy "particularly where the gpplication of that policy will have the effect of undermining the
Native community’ s cohesion and ability to resolve its own problems.” (Jackson, ) However,
identifying an community’s values, interests or rlevant culturd differencesis problemétic. The
tow Northwest Territories cases R. v. Nagitarvik and R. v. Curley, Nagmalik and
Issigaitok, outline some of the difficulties thet arise.

While the trid decision shows a greater awvareness of culturd diversity, neither it nor the apped

decision is acceptable as both fail to address, or consider the effect of the assault on the victim.
(pp. 92-93)
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FAMILY LAW REFORMSIN NUNAVUT
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Appendix 3:

Family Law Reformsin Nunavut

In 1988, an eght-member working group was appointed to examine family law inthe NWT. This
working group was comprised of representetives from Aborigind organizations, including Pauktutit, the
gtatus of Women Council, the Law Society of the NWT and the GNWT Departments of Justice and
Socid Services.

The report of the working group was released in September 1992 and contained 256
recommendations.'®

The family law issues examined by the working group included family property and dividing upon family
break-up, leves of financid support for spouses and children, access issues, intestate laws, child welfare
and adoption. A component of the study did explore Aborigind customary family law.

A magor recommendation of the group was the need to develop anew body of legidation for family
matters. As aresult, asgnificant portion of the recommendations and the report itsdlf were very
legdigtic. Many of the recommendations are proposed wording changes to the existing laws and
proposed wording for anew Children’s Law Act. Upon review, the recommendations are directed at
harmonizing the territorial legidation with family lawsin other provinces'”’

The report makes one generd but significant recommendation worth noting—the establishment of
Aborigind Justice Councilsis recommended to enable communities to control their own lives according
to Aborigina custom and community-based vaues of an dternative system to the existing court process
for Aborigina peoplesinthe NWT. The report recommends establishing Aborigina Justice Councils
with respongibilities for family law meatters, operating on acommunity or regiona bass. Working group
members suggest that the primary responsibility of the Councils be child welfare and adoption of
Aborigind children. The communities themselves should determine what kind of respongihilities by the
Aborigina Justice Councils should assume® The structure, mandate and membership of the Councils
isto be determined by the communities and regions in which they are established.

While the concept of Aborigina Justice Councils was not acted upon, legidative reforms arisng out of
this report encourage community participation and control in family law matters. Only the Aboriginal
Customary Adoption Recognition Act, passed in 1994, has an Aborigina-specific focus.

106 See the Ministerial Working Group on Family Law Reform, Family Law Review Report: Report of the Ministerial Working Group on
Family Law Reform (Y ellowknife, GNWT), September 1992.

197|_jttle guidance regarding family law issues specific to the socio-economic and cultural realities of Inuit women was provided in the
final report of the working group. An Appendix to the Report contains a chapter on Aboriginal Law. The chapter outlines an
alternative for communities to the current court system for family law matters and information regarding the laws, customs and
practices of Inuit when dealing with families and children.

%M inisterial Working Group on Family Law Reform, Family Law Review Report: Report of the Ministerial Working Group on Family
Law Reform , p. 6.

109G N.W.T. 1994, c.26.
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The Aboriginal Custom Adoption Recognition Act sets out the procedure within the community by
which an Aborigina customary adoption is legaly recognized by the Courts. Under the Act, an
"Aborigina custom adoption commissioner” is appointed for each community. The community councils
are responsible for nominating up to four individuals for this position.™° Other than specifying that
"Adoption Commissioners must know their community's customs and traditions about Aborigina
customary adoptions,*** the guiddines set down by the government leave much of the discretion
regarding criteriafor the position to each community. The guidelines specify that the Cabinet will
consider the backgrounds of nominees before appointing them. If there are no objections or directions
from Cabingt, the Minister will gppoint an individud for the nominations provided by the community.
Commissioners are required to receive training before they are gppointed. The term is for three years
and a Commissioner is paid $100.00 for each adoption that they are asked to confirm. The
Commission isrespongible for ensuring that traditional custom adoption procedures have been followed.
Once stisfied of this, the commissioner can confirm a custom adoption has taken place according to
tradition and issue a Certificate of Custom Adoption.

Alternatives to the courts resolving family law matters became more of aredity with the recent
legidative changes and initiatives—Adoption Act,*? a Children’s Law Act,"*® Children and Family
Law Services Act,** and aFamily Law Act.**>. All of these laws while passed by the GNWT are
grand-parented into Nunavut legidation and remain as Nunavut laws until such time as amended or
repeded by the Nunavut Legidative Assembly.

The Children’s Law Act and Family Law Act, both provide the courts with the power to appoint a
person selected by the parties to mediate any matter that the court specifies™®

The Child and Family Services Act provides for greater community control over matters under the
Act. These mattersinclude:

edtablishing a Child and Family Services Committeg;

defining the committeg's role and the power and duties that it would fulfill under the Act; and
Setting a procedure to establish and change community standards with regards to the level of
care adeguate to meet a child's needs and whether or not a child isin need of protection.**’

Community standards must include the minimum community standards established by the regulations.

11%Hamlets and communities are limited to nominating only two members, and towns can nominate up to four people.
Mpepartment of Health and Social Services, The Aboriginal Custom Adoption Act, August, 1995, p. 5.
1125 N.W.T. 1998, c. 9. This Act is not in force until an order is made under section 79.
M35 NLW.T. 1997, c.14
M4 N.W.T. 1997, ¢.13.
M55 N.W.T. 1997, c.18.
1165, 71(1) of theChildren’s Law Act 1997, c. 13 and s 58(1) of the Family Law Act, S.N.W.T. 1997, c. 18.
175, 57(1) , 58(2) and (59(1) of the Child and Family Services Act, 1997, c. 13
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