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The Canadian International Trade Tribuna (the Tribunal)
is an independent administrative tribunal operating within
Canada s trade remedies system. It is a quasi-judicial
body that reports to Parliament through the Minister of
Finance. The Tribunal is a court of record and has the
powers of a superior court with respect to certain matters.
The Introductory Guide on the Canadian International
Trade Tribunal provides an overview of the Tribunal and
its responsihilities.

One of the responsibilities of the Tribunal isto conduct
inquiries to determine if Canadian producers are being
seriously injured by increased imports of goods into
Canada. The Tribunal may initiate import safeguard
inquiries following a complaint by domestic producers.
The Government may aso direct the Tribuna to conduct
import safeguard inquiries (see the information brochure on
economic, trade and tariff inquiries). Pursuant to an inquiry
wherethe Tribunal determines that increased imports of
the goods have caused, or are threatening to cause, serious
injury to Canadian producers of like or directly
competitive goods, the Government may apply import
safeguard measures to assist those domestic producers.

If the Government initially excludes from safeguard
measures imports from countries with which Canada has
bilateral free trade agreements, the Tribunal may,
following a complaint by domestic producers, conduct an
inquiry to determine if a surge in imports from those
countries is undermining the effectiveness of the
measures. The Tribunal aso conducts “mid-term reviews’
of import safeguard measures to determine if they should
remain in effect, be revoked or be amended. The Tribunal
may also, following a request by domestic producers,
conduct “extension inquiries’ to determine if import
safeguard measures that are due to expire continue to be
necessary.
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LEGISLATIVE BACKGROUND FOR IMPORT
SAFEGUARD INQUIRIES AND MEASURES

Canada, like many trading nations, has legislation that allows the
application of import safeguard measures to assist domestic
producers that have suffered or are threatened by serious injury
from increased levels of fairly traded imports. Thislegidation
implements Canada’s rights and obligations under the World
Trade Organization (WTO) Agreement on Safeguards (the WTO
Agreement) (“global” safeguard inquiries and measures), the
North American Free Trade Agreement (NAFTA), the
Canada-lsrael Free Trade Agreement and the Canada-Chile Free
Trade Agreement (“bilateral” safeguard inquiries and measures).
These agreements establish the conditions for applying import
safeguard measures as well as notification and consultation
procedures for safeguard inquiries and measures.

The Tribunal conducts import safeguard inquiries, exclusion
inquiries, mid term reviews and extension inquiries pursuant to
the Canadian International Trade Tribunal Act (the CITT Act)
and its Regulations and the Canadian International Trade
Tribunal Rules. The Government may apply import safeguard
measures in the form of surtaxes pursuant to the Customs Tariff
or in the form of quantitative restrictions pursuant to the Export
and Import Permits Act.




INCREASED IMPORTS

Ina*“globa” safeguard inquiry, the Tribunal considers the
effects of imports from all sources on domestic producers.
The object of the inquiry is to determine whether or not a
product is being imported into Canada in such increased
quantities and under such conditions as to cause or
threaten to cause serious injury to domestic producers of
like or directly competitive goods.

Ina“bilateral” safeguard inquiry, the Tribunal considers
the effect of goods imported from a country with which
Canada has a bilateral free trade agreement. The object of
the inquiry is to determine whether, as aresult of the tariff
reductions provided for in the free trade agreement, a
product is being imported from the country with which
Canada has the agreement in such increased quantities
and under such conditions as to cause or threaten to cause
serious injury to domestic producers of like or directly
competitive goods.

WHAT ISINJURY?

The CITT Act provides that “ serious injury” means“a
significant overall impairment in the position of the
domestic producers.” In considering thisissue, the
Regulations instruct the Tribunal to consider whether
there have been significant increases in imports or
significant price undercutting, depression or suppression.
Other important factors to be examined include the impact
of the imported goods on domestic producers with respect
to their output, sales, market share, profits, capacity
utilization, inventories and employment. The CITT Act
also provides that the increased imports should be in such
quantities and under such conditions as to be a principal
cause of serious injury or threat thereof. A principal cause
is an important cause that is no less important than any
other cause of theinjury. In abilateral safeguard inquiry,
the increased imports must alone constitute a principal
cause of seriousinjury.

EXCLUSIONS FROM GLOBAL
SAFEGUARD MEASURES UNDER
BILATERAL FREE TRADE
AGREEMENTS

If the Tribunal determines, in aglobal safeguard inquiry,
that increased imports are causing or threatening to cause
serious injury, it must also determine if the goods being
imported from a country with which Canada has a
bilateral free trade agreement are “ substantial” and
“contribute importantly” to the serious injury. If the
Tribunal does not so determine, the Government must
exclude imports from that country from any global
safeguard measures that it applies.

SAFEGUARD MEASURES

The Government may apply a surtax on imported goods or a
quantitative restriction to limit the level of imports to prevent or
remedy serious injury to domestic producers. The Governor in
Council may impose surtaxes, on the recommendation of the
Minister of Finance or quantitative restrictions, on the basis of a
report of the Minister of Foreign Affairs.

The WTO Agreement permits the application of global import
safeguard measures for an initial period of up to four years. It
also provides that such measures are to be progressively
liberalized during their period of application. The measures can
generally be extended, if the Tribunal determines that they
continue to be necessary to remedy serious injury and thereis
evidence that domestic producers are adjusting to the import
competition. The maximum period of application of measures,
including the period of initial application, cannot exceed eight
years, If aninitial import safeguard measure is to be applied for
aperiod exceeding three years or is extended, the WTO
Agreement provides for the maintenance of the level of trade
concessions and obligations between the country applying the
measures, and countries whose exports are affected by them. In
the absence of agreement on trade compensation, the government
of the country whose exports are affected may, subject to the
natification and consultation provisions of the WTO Agreement,
suspend the application of substantially equivalent trade
concessions or obligations. Global safeguard measures applied to
imports from countries with which Canada has bilateral free trade
agreements are subject to similar provisions, whatever their
duration.

In critical circumstances where delay might result in damage that
would be difficult to repair, the WTO Agreement permits the
application of provisional measures before there has been a
determination of injury. The measures shall not exceed 200 days
and must be in the form of surtaxes on imports that are refunded
if it is determined that increased imports are not causing or
threatening to cause serious injury. This period counts as part of
theinitial period of application of any safeguard measure.

Bilateral import safeguard measures may be applied during the
transitional period of tariff reductions under the terms of the free
trade agreements. They are limited to the temporary suspension
of tariff reductions or restoration of tariffsto MFN levels.
Measures may be applied for up to three years, followed, in some
cases, by a phasing out period of one year. Temporary measures
may be applied on imports of textiles and clothing once an injury
inquiry has been initiated. The free trade agreements provide for
trade liberalizing compensation or, in the absence of agreement,
equivalent tariff action by the government of the country against
whose goods the safeguard action is taken.

There are three other kinds of import safeguard measures for
which the Tribunal has no statutory role. Under the WTO
Agreement on Textiles and Clothing and the Agreement on
Agriculture, and the agriculture provisions of the bilateral free
trade agreements, the Government may apply temporary
safeguard measures on imports of certain products during the
transitional periods of those agreements.
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IMPORT SAFEGUARD INQUIRIES

Starting the Process

When one or more Canadian producers of goods believe
that an increase in imports of like or directly competitive
goodsisinjuring their businesses, they may file a
complaint with the Tribunal. An association of Canadian
producers can also make a complaint. The Tribunal first
determines if the complaint is properly documented.

The Tribunal initiates an inquiry if the properly
documented complaint and any other information
examined by the Tribunal disclose that thereisa
reasonable indication that increased imports are causing or
threatening to cause serious injury to Canadian producers
of like or directly competitive goods and if the complaint
is made or supported by domestic producers that represent
a“major proportion” of domestic production of the goods
in question.

The complaint processisidentical for Canadian producers
that believe that, because of tariff reductions under a
bilateral free trade agreement, they are being injured by
an increase in imports from the country with which there
is an agreement. Textile and clothing producers may file a
complaint on the basis of either an absolute or arelative
increase in imports.

I nterested Parties and the Tribunal Inquiry

When it initiates an inquiry, the Tribunal issues a notice
of inquiry, which is published in Part | of the Canada
Gazette, and forwards it to al known interested parties
and the governments of countries whose exports will be
the object of the inquiry. The notice identifies the product
and outlines the general rules for parties wishing to
participate in the inquiry. It also gives information on the
dates for the submission of briefs and the filing of
information requested by the Tribunal, as well as the date
and location of the public hearing.

In any safeguard inquiry, the Tribunal typically requests
information from interested parties, receives
representations and holds a public hearing. Parties may
adduce evidence and make argument in support of their
position. While parties may choose to be represented by
counsel, they are not required to do so.

The Tribunal staff obtains information through
questionnaires and other sources and may visit
manufacturers, importers and purchasers of the goods in
question. The Tribunal staff prepares areport that sets out
the facts relating to the factors that the Tribunal isto
examine in arriving at its decision. This report becomes
part of the record and is made available to counsel and
partiesin the inquiry.

Where confidential information is provided to the Tribunal, it is
protected under the confidentiality provisions of the CITT Act.
The Tribunal will distribute confidential information only to
counsel acting on behalf of a party who have signed a declaration
and undertaking agreeing not to disclose confidential information.

Public Hearing

The Tribunal holds the public hearing phase of itsinquiry once
the staff report has been distributed and interested parties have
made their submissions.

At the public hearing, the domestic industry normally provides
evidence that increased imports have caused or are threatening to
cause injury. The domestic producers evidence may cover such
factors asloss of salesto imports, price depression or
suppression, as well as declines in market share, profitability and
employment. Importers or exporters, and sometimes users of the
product, typically challenge the domestic industry’s case. They
may submit evidence that the particular variety of goods that they
are bringing into the country is not contributing to any serious
injury that may be suffered by domestic producers. After
cross-examination and questions from Tribunal members, each
party has an opportunity to summarize its case and respond to the
other parties' casesin final argument.

Other Considerationsin an Import Safeguard
Inquiry

During or after an inquiry, the Government may direct the
Tribunal to examine and report on related matters, such as the
effects on domestic producers of possible courses of action to deal
with any seriousinjury. The CITT Act also requires the Tribunal
to refer the matter to Revenue Canada if, before or after the
initiation of an inquiry, it forms the opinion that the alleged
injury appears to be caused by dumped or subsidized imports. If
Revenue Canada does not act or terminates its investigation into
dumping or subsidizing, the Tribunal may initiate or resume the
inquiry, if requested by the complainant.

| ssuing a Report to the Government

The Tribunal submits its report to the Government within

180 days (270 days in complex cases) from the date of the
initiation of itsinquiry. Notice of the submission of the report is
sent to all interested parties and governments and is published in
the Canada Gazette. The Government submits the Tribunal’s
report to Parliament if the Government has requested the inquiry.




INQUIRIES ON EXCLUSIONS FROM
GLOBAL SAFEGUARD MEASURES

In cases where the Government has excluded, from global
safeguard measures, imports from countries with which
Canada has bilateral free trade agreements, domestic
producers may file a complaint with the Tribunal that a
surge in imports from those countries is undermining the
effectiveness of the measures. The Tribuna must decide
within 30 days of receipt of acomplaint if it will conduct
an inquiry. It must report to the Government within

60 days after initiating an inquiry. If the Tribunal reports
that a surge in imports is undermining the effectiveness of
the measures, the Government may impose the measures
on imports from the relevant countries. Natice of the
report is given to interested parties and governments and
published in the Canada Gazette.

MID-TERM REVIEWS

If an import safeguard measure is to remain in place for
more than three years, the CITT Act requires the Tribunal
to conduct a mid-term review of the measure before its
“mid-point.”

The Tribunal notifies interested parties and governments
of amid-term review five months before the mid-point of
ameasure. The Tribunal’s natice is published in the
Canada Gazette. Interested parties are asked to make
written submissions on why a measure should remain in
effect, be revoked or be amended. Based on these
submissions and other information, the Tribunal prepares
areport to the Government on developments since the
measure was applied and advises on whether the measure
should remain in effect, be revoked or be amended. Notice
of thereport is given to interested parties and
governments and published in the Canada Gazette.

EXTENSION INQUIRIES

The Tribunal may conduct an extension inquiry to
determine if an import safeguard measure that is due to
expire continues to be necessary. The Tribunal issues a
notice of expiry eight months before ameasure is
scheduled to expire. The noticeis provided to al
interested parties and governments and published in the
Canada Gazette.

Domestic producers may file a request for an extension inquiry by
providing information specified by the Tribunal, including facts
on the proportion of domestic production accounted for by
producers making the request. If the Tribunal determines that the
request is properly documented, it notifies the requester and other
interested parties and governments. The Tribunal will initiate an
extension inquiry within 30 daysif it is satisfied that the
information provided by the requester and any other information
disclose a reasonable indication that the measure continues to be
necessary to prevent or remedy injury and that the request is
made on behalf of producers accounting for amajor proportion of
domestic production.

The Extension Inquiry Process

The extension inquiry is similar to the initial safeguard inquiry.
The Tribunal issues a notice, informs interested parties,
governments and the Minister of Finance, obtains information
through questionnaires, calls for submissions and holds a public
hearing. The Tribunal must submit its report to the Government
no later than 45 days before the date of expiry of the measure.

During its extension inquiry, the Tribunal must also determine if
there is evidence that the domestic producers are adjusting to the
competition from imports of like goods. Asin import safeguard
inquiries, the Government may ask the Tribunal to examine and
report on any other matter relating to the request for an extension
inquiry.

Notice of the Tribunal’s report is given to interested parties and
governments and published in the Canada Gazette. If the
Tribunal has determined that the measures remain necessary to
prevent or remedy serious injury and that there is evidence that
the domestic producers are adjusting to import competition, the
Government may extend the safeguard measures.

JUDICIAL REVIEW

Any person directly affected by the Tribunal’sreport in a
safeguard inquiry may seek judicial review in the Federal Court
of Canada.

DISPUTE RESOLUTION

Provisions of the WTO and the bilateral free trade agreements
establish consultation and dispute resolution procedures for
governments respecting import safeguard inquiries and measures.




INTERACTING WITH THE TRIBUNAL

This document is one of a series that describes the work of
the Tribunal. Others include:

> Introductory Guide on the Canadian
International Trade Tribunal

> Information on Dumping and Subsidizing
Inquiries and Reviews

> Information on Appeals from Customs, Excise
and SIMA Decisions

> Information on Economic, Trade and Tariff
Inquiries

> Information on Textile Tariff Investigations

> Information on Procurement Review

These documents provide general information only. When
interpreting and applying the law, readers should refer to
the CITT Act, its Regulations, the statutes that the
Tribunal administers and the Canadian International
Trade Tribunal Rules.

The Office of the Secretary of the Tribunal will provide
more detailed information on the handling of individual
cases. For more information, dial (613) 993-3595.

I nternet

The Tribunal operates a Web site on the Internet. The site
provides general information about the Tribunal,
publications of the Tribunal, as well as notices, appeal
decisions, advices, findings, orders, statements of reasons,
procurement review determinations and textile
recommendations. The Tribunal’s Web site addressis
www.citt.gc.ca.

THE BULLETIN

The Tribunal aso publishes the Bulletin. This quarterly report
provides brief descriptions of decisions issued, cases under
consideration, appea withdrawals and other information about
cases appealed or referred to the Tribunal. The Bulletin is
available on the Tribunal’s Web site.

Canadian International Trade Tribunal
Standard Life Centre

333 Laurier Avenue West

Ottawa, Ontario

K1A 0G7
Tel.: (613) 990-2452
Fax: (613) 990-2439

E-mail:  secretary@citt.gc.ca




A GLOBAL IMPORT SAFEGUARD INQUIRY
Complaint by Domestic Producers
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