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This appeal comes to the Tribunal by way of a reference by the Deputy Minister of National Revenue pursuant to section 70 of the Customs Act. The Deputy Minister requested the Tribunal’s “opinion” regarding the tariff classification of a butteroil blend comprising less than 50 percent butteroil and more than 50 percent sugar. The Deputy Minister also sought the Tribunal’s opinion on whether the tariff classification of two other blends, specifically, blends of butteroil/glucose and butteroil/processing solids, when containing less than 50 percent by weight of dairy content, would result in the same classification as the butteroil/sugar blends or in a different one.


HELD: A threshold issue, which arose in connection with this proceeding, related to the nature of the Tribunal’s disposition in a matter which comes to the Tribunal by way of a reference under section 70 of the Customs Act. The Tribunal is of the view that a proceeding initiated pursuant to a reference under section 70 is, once initiated, in the nature of an appeal under section 67 of the Customs Act and that its disposition in such proceedings is a decision, as opposed to a non-binding opinion.


With respect to the tariff classification, the Tribunal is of the view that it is not possible to reach a definitive view on the classification of the blends of butteroil and processing solids, in light of the indeterminate and variable nature of ingredients which may go to make up the processing solids portion of such blends. The Tribunal is of the view that the butteroil/sugar and butteroil/glucose blends are correctly classified under tariff item No. 2106.90.95.
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REASONS FOR DECISION


INTRODUCTION


By letter dated August 10, 1998, the Deputy Minister of National Revenue (the Deputy Minister), pursuant to section 70 of the Customs Act� (the Act), asked the Canadian International Trade Tribunal (the Tribunal) to render an opinion with respect to:


	the tariff classification of butteroil blends comprising less than 50 percent butteroil and more than 50 percent sugar (sucrose); and


	the tariff classification of blends of butteroil and glucose and blends of butteroil and processing solids, containing less than 50 percent by weight of dairy content.


On August 18, 1998, the Tribunal issued a notice of review of the tariff classification of butteroil blends.


Preliminary Issue


As noted, this matter came to the Tribunal pursuant to a reference under section 70 of the Act. During the course of the hearing in this proceeding, the Tribunal requested counsel to address, in argument, the nature of the proceeding. Specifically, the Tribunal sought views on whether, in a reference under section 70, the Tribunal’s disposition is:


a non-binding opinion, which the Deputy Minister may elect to follow or not; or


a decision with the same force and effect as a decision taken in an appeal under section 67 of the Act.


Legislation


Section 70 of the Act provides:


70. (1) The Deputy Minister may refer to the Canadian International Trade Tribunal for its opinion any questions relating to the origin, tariff classification or value for duty of any goods or class of goods.


(2) Sections 67 and 68 apply in respect of a reference made pursuant to this section as if the reference were an appeal taken pursuant to section 67.


Sections 67 and 68 of the Act provide:


67. (1) A person aggrieved by a decision of the Deputy Minister made under section 60 or 61 may appeal from the decision to the Canadian International Trade Tribunal by filing a notice of appeal in writing with the Deputy Minister and the Secretary of the Canadian International Trade Tribunal within ninety days after the time notice of the decision was given.


(2) Before making a decision under this section, the Canadian International Trade Tribunal shall provide for a hearing and shall publish a notice thereof in the Canada Gazette at least twenty�one days prior to the day of the hearing, and any person who, on or before the day of the hearing, enters an appearance with the Secretary of the Canadian International Trade Tribunal may be heard on the appeal.


(3) On an appeal under subsection (1), the Canadian International Trade Tribunal may make such order, finding or declaration as the nature of the matter may require, and an order, finding or declaration made under this section is not subject to review or to be restrained, prohibited, removed, set aside or otherwise dealt with except to the extent and in the manner provided by section 68.


68. (1) Any of the parties to an appeal under section 67, namely,


(a) the person who appealed,


(b) the Deputy Minister, or


(c) any person who entered an appearance in accordance with subsection 67(2),


may, within ninety days after the date a decision is made under section 67, appeal therefrom to the Federal Court of Appeal on any question of law.


(2) The Federal Court of Appeal may dispose of an appeal by making such order or finding as the nature of the matter may require or by referring the matter back to the Canadian International Trade Tribunal for re-hearing.


Positions of Parties


Counsel for the Dairy Farmers of Canada (DFC) submitted that section 70 of the Act incorporates sections 67 and 68. Counsel submitted that subsection 67(1) is not pertinent to a proceeding initiated pursuant to section 70 because, in a reference, there is no person aggrieved, no decision under section 60 or 61 and no notice of appeal. Counsel submitted that subsection 67(2) is pertinent to a proceeding initiated pursuant to section 70. They submitted that the procedures provided for under subsection 67(2) (i.e. notice of proceeding, appearances, date of hearing) are the reason why section 70 refers to section 67.


Counsel for the Deputy Minister submitted that it was clear from both the Deputy Minister’s letter of August 10, 1998, and section 70 of the Act that, in this proceeding, the Tribunal was to provide the Deputy Minister with an “opinion.” In counsel’s submission, subsection 67(3), which empowers the Tribunal to make such order, finding or declaration as the nature of the matter may require, is a general provision which is expressly overridden by the language of subsection 70(1). Counsel for International Dairy Ingredients Inc. (IDI) submitted that an “opinion” has no force of law, but can be applied at the Deputy Minister’s discretion. Counsel for the National Dairy Council of Canada (NDC) submitted that a proceeding conducted pursuant to a reference under section 70, though following the same process as an appeal under section 67, is essentially the same as a reference under section 18 or 19 of the Canadian International Trade Tribunal Act.�


Tribunal’s View


Section 70 of the Act allows the Deputy Minister to refer certain questions to the Tribunal for its opinion. The word “opinion” is not defined in the Act. Subsection 70(2) provides that sections 67 and 68 apply in respect of a reference as if it were an appeal taken pursuant to section 67. The referral to sections 67 and 68 is unreserved. There are no words which serve to limit or alter the application of those sections in the context of a reference. Elsewhere in the Act, where a section incorporates by reference other sections and there is an intention that the incorporated sections are to be limited or altered, Parliament has made that intention clear.� That Parliament, in referring to sections 67 and 68 in section 70, elected not to include words altering or limiting their application suggests that it intended those sections to apply, without restriction, to a proceeding initiated pursuant to section 70.


Moreover, subsection 70(2) of the Act refers to section 68. Section 68 provides that any party to an appeal under section 67 may appeal the Tribunal’s “decision” to the Federal Court of Appeal. The word “decision” is not defined in the Act. The Canadian Law Dictionary� defines decision as a “judgment or decree or order pronounced by a court in settlement of a controversy submitted to it.�” Black’s Law Dictionary� defines “decision,” in part, as follows:


A determination arrived at after consideration of facts, and, in legal context, law.… A determination of a judicial or quasi judicial nature. A judgment, decree, or order pronounced by a court in settlement of a controversy submitted to it and by way of authoritative answer to the questions raised before it.�


In Rothmans, Benson & Hedges Inc. v. Canada (Minister of National Revenue - M.N.R.),� the Federal Court of Canada - Trial Division dealt with an application for judicial review of an “advance ruling” issued by the Department of National Revenue (Revenue Canada) to Rothmans, Benson & Hedges Inc. The applicant disagreed with the ruling and sought judicial review under section 18.1 of the Federal Court Act,� which provides for the review of certain “decisions.” However, before the application was heard on its merits, the Court found that it was flawed, in that an advance ruling is not a “decision.” The Court stated:


The advance ruling does not grant or deny a right, nor does it have any legal consequences.… It does not have the legal effect of settling the matter or purport to do so. It is at the most a non-binding opinion.�


For an appeal under section 68 of the Act to proceed, there must be a “decision” of the Tribunal under section 67. A non-binding opinion is not a decision. If counsel’s characterization of the Tribunal’s disposition in a reference under section 70 were accepted, then a party to such a reference could not avail itself of the right of appeal provided for in section 68. In the Tribunal’s view, to accept this characterization of section 70 would effectively read out the reference to section 68 from subsection 70(2) and defeat Parliament’s intention to allow parties to have recourse to the Federal Court of Canada.


The Tribunal notes that, in interpreting legislation, the courts have espoused a contextual approach, in which provisions within legislation are not construed in isolation, but rather with regard to the scheme of the legislation in which they are found.� The tariff classification provisions in the Act set out a sequence of steps for the determination of the tariff classification of goods imported into Canada. Under section 58 of the Act, customs officers may determine the classification of goods imported into Canada. Under section 59, certain customs officers designated by the Minister of National Revenue may re-determine the classification of imported goods. Under section 60, a person who receives notice of a determination, re-determination or further re-determination under subsection 59(2) may, within 90 days thereof, request a re-determination or further re-determination by the Deputy Minister. Under section 67, that person may appeal the Deputy Minister’s re-determination or further re-determination within 90 days of the receipt thereof to the Tribunal. As noted, Tribunal decisions under section 67 may be appealed to the Federal Court of Canada.


If the Tribunal’s disposition in a reference under section 70 of the Act is a non-binding opinion, regardless of whether or not the Deputy Minister implements that opinion, a person who is unhappy with the Deputy Minister’s subsequent determination regarding the classification of one of the blends in issue could appeal that determination back to the Tribunal. Therefore, the Tribunal could be called upon to again consider precisely the same issue that it considered in this proceeding, the second time to render a decision proper. In the Tribunal’s view, that result would be inconsistent with the overall scheme of the Act as it relates to tariff classification. As noted, the Act sets out a logical progression through various stages of determination and re-determination and leading to appeals to the Tribunal and ultimately the Federal Court of Canada. Section 70 provides a means of shortcutting that process. To require parties, many of whom are importing products in a commercial context where speed and certainty are essential, to go back to the beginning of the process, after the Tribunal issues an “opinion,” would make little sense.


Finally, in MTD Products Ltd. v. Canada (Tariff Board),� the Federal Court of Canada - Trial Division considered the meaning of section 49 of the Act, the predecessor to section 70. In MTD Products, the Deputy Minister requested the Tariff Board’s opinion regarding the classification of certain tractors. The Tariff Board advised the Deputy Minister that an opinion that it had previously provided was sufficient and, on that basis, decided not to provide a second opinion. One of the parties then requested a “clarification” of the Tariff Board’s decision not to look afresh at the issue. The Tariff Board indicated that it might reconsider that decision. One of the parties then sought an order prohibiting the Tariff Board from proceeding in that manner.


One of the issues before the Federal Court of Canada - Trial Division in MTD Products was the nature of the Tariff Board’s disposition in a reference under section 49 of the Act. The Court concluded, notwithstanding the word “opinion” in section 49, that the Tariff Board’s disposition was a “decision” and that the Tariff Board, therefore, had no power to reconsider it. The Court noted that, under subsection 49(2), a matter referred to the Tariff Board was “deemed” to be an appeal and that orders of the Tariff Board were “final and conclusive subject to further appeal as provided in section 48.�” The Court stated that “it is axiomatic that there must be finality in judgments.�”


Subsection 70(2) of the Act provides: “Sections 67 and 68 apply in respect of a reference made pursuant to this section as if the reference were an appeal taken pursuant to section 67” (emphasis added) (i.e. the word “deemed” has been removed). However, the Tribunal is of the view that this change in wording did not alter the law substantively. In reaching this view, the Tribunal relies on the points discussed above. In addition, the Tribunal notes that the explanatory notes to Bill C-59, pursuant to which section 49 was amended, provide no indication that the amendment was intended to alter the law substantively. Moreover, subsection 67(3) provides that orders, findings and declarations made under section 67 are “not subject to review or to be restrained, prohibited … or otherwise dealt with except to the extent and in the manner provided by section 68.”


For all of the foregoing reasons, the Tribunal is of the view that proceedings which come to it by way of a reference pursuant to section 70 of the Act are in the nature of an appeal and that it has jurisdiction to issue an order, finding or declaration with the full force and effect of any other decision that it issues in an appeal under section 67.


EVIDENCE AND ARGUMENT


Evidence


Dr. Armand Boudreau, Mr. John Hirsch, Mr. Ronald A. Pelzer, Dr. Margaret Treloar and Ms. Carol Culhane all testified on behalf of the DFC.


Dr. Boudreau, who is an independent consultant and Professor Emeritus at the Department of Food Science and Nutrition at Université Laval, was accepted by the Tribunal as an expert in the composition of foods. Dr. Boudreau testified that butter has three general uses: as a spread, as a cooking fat and as a cooking ingredient. He indicated that the blends, like butter, have a soft plastic consistency. He noted, however, that the butteroil/sugar blend is granular due to the presence of sugar. He stated that the blends are substitutes for butter because they can be used in two of butter’s three general applications. He offered as an example use as a cooking ingredient in pastries and confectionery and in the manufacture of sweetened spreads. In testimony before the Tribunal, Dr. Boudreau stated that margarine, shortening, tallow and like products are substitutes for butter. He noted that margarine could be substituted for butter in each of its three general applications. However, he explained that he also considered shortening and low-fat margarine to be butter substitutes because they could be employed in one of butter’s three general applications.� Dr. Boudreau testified that he would consider the blends to be products of natural milk constituents because butteroil has the same physical and chemical properties as milk fat.�


On cross-examination by counsel for the Deputy Minister, Dr. Boudreau acknowledged that he had no knowledge of the blends actually being used to make sweetened spreads. When asked about the assertion in his expert report that the blends are suitable for household applications, Dr. Boudreau acknowledged that he had no knowledge of them being used in the household or being available in the retail market.� On cross�examination by counsel for IDI, Dr. Boudreau agreed that the presence of sugar or processing salts in the blends means that they can only serve as a replacement for butter in certain cooking applications. However, he maintained his view that, notwithstanding the fact that the blends could only partially be used in one of butter’s three general applications, they were butter substitutes. Dr. Boudreau also agreed with counsel that the butteroil/sugar blend, butter and cream are used by manufacturers of ice cream as sources of milk fat.


Mr. Hirsh, who is an independent consultant, was employed by Revenue Canada from 1974 through 1988 in a variety of senior positions working in areas involving tariff matters. In his written evidence and testimony, Mr. Hirsh provided the Tribunal with an overview of the development of the Harmonized Commodity Description and Coding System� (the Harmonized System). He testified that heading No. 04.04 of the schedule to the Customs Tariff� was amended by adding the words “products consisting of natural milk constituents, whether or not containing added sugar or other sweetening matter, not elsewhere specified or included” specifically to cover engineered dairy products. Mr. Hirsh testified that it was the intention of the Harmonized System Committee that certain dairy products which had been classified in residual heading No. 21.07, as it then was, be moved back into Chapter 4.


In cross-examination, Mr. Hirsh was referred to two rulings of the US Department of the Treasury. Those rulings state that a blend composed of 51 percent granulated sugar and 49 percent anhydrous milk fat or butteroil would, on import into the United States, be classified in subheading 2106.90.64 of the Harmonized Tariff Schedule of the United States, which provides for: “Food preparations not elsewhere specified or included … Other … Containing over 10 percent by weight of milk solids … Other.” (If access control limits for imports in subheading 2106.90.64 have been reached, the goods are classified in subheading 2106.90.66.) Mr. Hirsh was asked to comment on these rulings in light of his assertion regarding the intent of the Harmonized System Committee to move products from Chapter 21 back to Chapter 4 and in light of the fact that the United States was a member of that committee. Mr. Hirsh suggested that the rulings were contrary to the intent of the Harmonized System Committee. While he agreed that they were valid US customs rulings, he stated that he believed that they were incorrect.


Mr. Pelzer is employed by Dairyworld Foods, the operating arm of Agrifoods, and has worked in the dairy industry, and the ice cream industry in particular, since 1974. He described the process for making ice cream. He explained that the process for making ice cream from butter or the butteroil/sugar blend would be very similar in terms of the handling and mixing of the ingredients, whereas the process would be quite different if one used cream. He noted that additional equipment is required where butter or the butteroil/sugar blend is used. Mr. Pelzer stated that the blends are a source of milk fat and, as such, are not substitutes for milk fat.


On cross-examination, Mr. Pelzer testified that using a blend to make ice cream can result in the ice cream having flavour defects. However, based on a study performed by Dairyworld Foods, Mr. Pelzer agreed that, in taste tests, just over half of the testers preferred the ice cream manufactured with a butteroil/sugar blend. In questioning from the Tribunal, Mr. Pelzer was asked if the blends are used in making something other than ice cream. He indicated that they were used in the candy, fudge and chocolate bar industries. In Mr. Pelzer’s words: “I haven’t physically seen it myself, but I have talked to people in the industry who have looked at these products.�”


Dr. Treloar was accepted by the Tribunal as an expert in the use and application of food ingredients, and Ms. Culhane was accepted as an expert in market assessments and evaluations of novel food ingredients and technologies. Dr. Treloar testified that, in a blend made of 49 percent butteroil and 51 percent processing solids, it is unlikely that all of the processing solids would be emulsifying salts. She indicated that the solids might include emulsifying salts, but might also include a variety of other products as well. Dr. Treloar agreed that the term “processing solids” is not a recognized term in the food industry and was not particularly descriptive because it could cover a wide range of ingredients. Dr. Treloar testified that the formulation of a blend made of 49 percent butteroil and 51 percent processing solids would vary depending on the intended end use.


Dr. Treloar and Ms. Culhane were asked whether the blends are used primarily as substitutes for milk fat or as substitutes for butter. Dr. Treloar testified that the blends are used as a replacement for other sources of milk fat and sugar. She stated that another commonly used source of milk fat for which the blends may be substitutes is butter, but she indicated that butter is not the only other source of milk fat that can be used in making ice cream or cheese. She stated that, in those facilities where butter is normally used as an ingredient, when the blends are used, they are substitutes for butter. She concluded by stating that the butteroil/sugar blends, in some cases, may be substitutes for butter and, in others, substitutes for cream, or a combination thereof, but that the main thing that they provide is the source of milk fat.


Dr. Arthur R. Hill and Mr. Alan Sargant gave evidence on behalf of IDI.


Dr. Hill, a professor in the Department of Food Science at the University of Guelph, was accepted by the Tribunal as a food scientist with expertise in cheese and butter. He agreed that butter has three general uses (i.e. cooking ingredient, cooking fat and spread) and is used in the home and in industrial settings. He stated that, on the industrial side, butter is used only as a cooking ingredient. He also testified that butter has three main properties: colour, texture and flavour. He testified that the unique texture and flavour of butter result from the way butter is processed or manufactured. Dr. Hill testified that butter’s unique texture results from the crystal structure created when it is manufactured. He noted that the butteroil/sugar blend, because of its high sugar content, has a granular texture that is very different from butter. He stated that butter has a unique flavour and that butteroil and the butteroil/sugar blend have a very different flavour from butter. Dr. Hill testified that, in the preparation of foods such as ice cream, the specific properties of butter are not relevant. He stated that the properties of anhydrous milk fat or butteroil are relevant. Therefore, whether the ice cream formulation includes butter, butteroil or cream, what is really being sought is the properties of milk fat and not the particular properties of butter. In Dr. Hill’s opinion, the dairy food and ice cream industries do not consider the butteroil/sugar blend to be a substitute for butter.


Dr. Hill testified that, in the manufacture of ice cream, the butteroil/sugar blend has advantages which distinguish it from butter. He noted that both butteroil and the blends, because of their extremely low water content, are very stable and are much less subject to spoilage from rancidity. Dr. Hill expressed the view that, in the dairy industry and in general, the term “butter substitute” means a dairy spread or perhaps a non-dairy spread intended to take the place of butter in the typical uses of butter, i.e. cooking oil, spread on bread or ingredient in cooking. On cross-examination, Dr. Hill was reminded of his testimony that, in terms of industrial use, butter is only used as a cooking ingredient. He agreed that, similarly, the blends are used as ingredients in industrial food production. Therefore, he agreed that, for butter on the one hand and the butteroil blend on the other, on the industrial side, both are ingredients, not spreads or cooking oils. Dr. Hill also acknowledged that the butteroil/sugar blend could be used in making bakery products and confectionery products, provided those products contained some quantity of sugar. However, he did not agree that the butteroil/sugar blend could be viable as a retail product designed for household use.


On questioning from the Tribunal, Dr. Hill was asked about his view that margarine could be considered a butter substitute and his view that butter has a unique flavour. He agreed that, in terms of flavour, margarine cannot be substituted for butter. However, he explained that margarine and butter are both fat-based spreads with a plastic consistency. He also noted that, like butter, margarine can be used as a cooking ingredient and a cooking oil. He reiterated that, in making ice cream, butter is not used for its unique flavour and texture: it is used as a source of milk fat. He stated that whatever the source of milk fat, it is the flavour and other properties of milk fat that provide something unique to ice cream, in association with all the other ingredients. He indicated that the unique flavour of butter is lost once butter is incorporated into the ice cream mix.


Mr. Sargant has, for three years, owned and operated the London Ice Cream Company, which he described as a “micro” ice cream producer. Prior to that time, Mr. Sargant worked in the food industry for 35 years, 15 of which he spent with a major ice cream manufacturer. Mr. Sargant was not presented as an expert witness, but rather as a member of the dairy industry, with experience in and knowledge of ice cream formulation and processing. He testified that he uses cream and the butteroil/sugar blend as his two primary sources of milk fat. He explained that he receives cream in a liquid state and that it is stored in refrigerators. He noted that cream is very perishable and that, therefore, he is careful to order only what he needs for a given period of time.


Mr. Sargant indicated that the primary advantage of using a butteroil/sugar blend in making ice cream is the flexibility that it offers in managing inventory because of its stability. He stated that the blend has a much longer shelf life, therefore, it can be kept with less attention to rotation and it provides more flexibility in production planning. He stated that the blend shows no deterioration in flavour when stored at ambient temperatures for up to nine months. He noted that, by comparison, butter has a tendency to pick up “off” flavours.


Mr. Sargant testified that, in the production of ice cream, the butteroil/sugar blend offered an advantage over cream in terms of the handling of materials.� He stated that the blend also offers an advantage over butter in that, in the mixing phase of ice cream production, the presence of sugar in the blend helps blocks of the blend break down more quickly than similarly sized blocks of butter.� Mr. Sargant testified that butter flavour is not an attribute that he understood consumers to be seeking in choosing ice cream or grading ice cream. He stated that most consumers cannot differentiate between ice cream made using cream, butter or the blend as the source of the milk fat. He testified that he uses cream in making his premium brand for marketing reasons, specifically, the consumer perception that premium ice cream should be made with fresh cream.


Dr. H. Douglas Goff, a professor in the Department of Food Science at the University of Guelph, testified on behalf of the Deputy Minister. He was accepted by the Tribunal as an expert in food science and food processing, with particular expertise in the manufacture and processing of ice cream. Dr. Goff testified that the primary role of milk fat in ice cream is to provide smoothness in body and texture. In the production of ice cream, he testified that butter and the butteroil/sugar blend would be handled in a similar manner. They are put through a high-speed blender which chops up the butter or blend and disperses it into the liquid ingredients. From that point on, the process is exactly the same whether one has incorporated either the sugars or the milk fat as a liquid or as a dry ingredient.


Dr. Goff testified that the consistency and texture of the blends are highly dependent on temperature. At refrigerated temperatures, they would be very brittle hard substances, crumbly upon fracture. As one warmed them up, they would be very sticky, coarse and grainy. He testified that the butteroil/sugar blend could be spread at the appropriate temperature; however, it would be very crumbly.


In terms of the advantages of the butteroil/sugar blend over other sources of milk fat, Dr. Goff testified that the blend is more stable. He stated that the blend could be stored for long periods of time at ambient temperatures, provided it was protected from light and oxygen. Also, he stated that, due to its crumbly nature, the butteroil/sugar blend melts down and blends more easily than butter. He also noted that there could be some material handling savings associated with using blends. In terms of taste, Dr. Goff testified that, provided they are of good quality, butteroil/sugar blends do not add a different taste to the ice cream from other sources of milk fat such as cream or butter. Dr. Goff stated he was not aware of the blends being used to make spreads of any kind. He also expressed the view that, while the butteroil/sugar blend could be used in a household setting, he could not see any particular advantage to buying a premixed blend of the sugar and milk fat for household use.


When asked whether the blends are being used as substitutes for butter, Dr. Goff stated that they are being used as sources of milk fat. He stated that butter is a source of milk fat, as is cream. He indicated that an ice cream manufacturer that ran out of butter could, in using a butteroil/sugar blend, be said to be using it as a substitute. However, he testified that it is important to recognize that butter per se is not required in ice cream; it is simply supplying milk fat. The milk fat is required; the source of the milk fat does not matter.


In cross-examination, Dr. Goff was asked about the potential use of the butteroil/sugar blend in bakery applications. He agreed that, in that context, the blend would be a substitute for butter and not cream. Dr. Goff did not agree that cream was necessarily more desirable than butter in making ice cream; provided the ingredients were of good quality, the ultimate product would be exactly the same.


In his written expert report, Dr. Goff identified margarine as a butter substitute, because it tries to deliver all of the identifying characteristics of butter as a spread; however, he noted that it falls short of butter as a substitute in terms of flavour. He also stated that there is no universal substitute for butter. In cross�examination, he agreed that, before deciding whether a given product is acting as a butter substitute, the intended use of that product must be known. Therefore, he agreed, if one is looking for butter flavour, margarine is not a butter substitute, but if butter flavour is not important, then it could be considered a substitute.


Positions of Parties


Counsel for the DFC argued that the blends should be classified under tariff item Nos. 2106.90.33 and 2106.90.34 or, in the alternative, under tariff item Nos. 0404.90.10 and 0404.90.20. Counsel said that they agreed with opposing counsel that the blends were other food preparations not elsewhere specified or included and, therefore, should be classified in subheading No. 2106.90. They submitted that the two competing tariff items under subheading No. 2106.90, tariff item Nos. 2106.90.33 and 2106.90.34, and tariff item No. 2106.90.95 were at the same level and were, therefore, directly comparable for tariff classification purposes.


Counsel for the DFC noted that tariff item Nos. 2106.90.33 and 2106.90.34 use the words “containing more than 15% by weight of milk fat” (emphasis added), whereas tariff item No. 2106.90.95 uses the words “containing, in the dry state, over 10% by weight of milk solids” (emphasis added). Counsel submitted that “milk fat” is a more specific term which describes only one of a number of possible milk solids. Counsel submitted that tariff item Nos. 2106.90.33 and 2106.90.34 were preferable to tariff item No. 2106.90.95, in that they more specifically describe the blends.


Counsel for the DFC submitted that the words “suitable for use as” mean that it is not necessary that the preparation actually be used as a butter substitute. It is sufficient to show that the preparation is suitable for such use. They submitted that, even if the Tribunal were persuaded that, when used in making ice cream, the butteroil/sugar blend is not a butter substitute, if it were nevertheless persuaded that the blend is a butter substitute when used in baking or confectionery applications, it should be classified under tariff item No. 2106.90.33 or 2106.90.34. In other words, the intended or actual use of the blend should have no bearing on its classification.


Counsel for the DFC submitted that the evidence of the expert witnesses was that, to be a butter substitute, a product need not fulfil all the functions of butter. They also submitted that Dr. Goff and Dr. Hill both agreed that, if used in bakery and confectionery applications, the butteroil/sugar blend would be a substitute for butter. Finally, they noted that Dr. Goff stated that there were no universal substitutes for butter: no substitutes that would satisfy all of the uses of butter. Counsel also referred the Tribunal to tariff item No. 2106.90.39, which is subsumed as a residual or “other” tariff item under “Milk, cream or butter substitutes and preparations suitable for use as butter substitutes.” They noted that classification No. 2106.90.39.20 refers to “Coffee whitener.” In counsel’s submission, coffee whitener cannot be a substitute for milk and cream in all or even any other of their main applications. Counsel argued that, if coffee whitener can be a milk or cream substitute, the blends that are usable in ice cream, bakery and confectionery applications are butter substitutes.


Counsel for the DFC submitted that, absent a statutory definition of the term “substitute” or “butter substitutes,” the Tribunal should apply dictionary definitions. Counsel noted that Webster’s Third New International Dictionary of the English Language, Unabridged� defines “substitute” as “something that is put in place of something else or is available for use instead of something else (honey is an excellent [substitute] for sugar in many recipes).�” Counsel submitted that the foregoing definition contains nothing to suggest that a substitute must be capable of serving as a replacement in all applications.


Counsel for the DFC submitted that the blends are not milk fat substitutes, but rather contain milk fat. They submitted that it was clear from the evidence that the blends are butter substitutes or suitable for use as butter substitutes. Finally, counsel cautioned the Tribunal against relying on certain US cases filed by other parties. They submitted that the US authorities were decided prior to the establishment of the modern classification principles embodied in the Harmonized System.


With respect to the DFC’s alternative classification, counsel for the DFC submitted that the blends are “products consisting of natural milk constituents” and are “not elsewhere specified or included.” In counsel’s submission, pursuant to Rule 1 of the General Rules for the Interpretation of the Harmonized System� (the General Rules), the blends should be classified in heading No. 04.04. Counsel submitted that, if the Tribunal felt it necessary to go beyond Rule 1, the blends should still be classified in heading No. 04.04 pursuant to Rule 3 (a), which provides that the heading which provides the most specific description shall be preferred to headings providing a more general description. Counsel submitted that, in referring to the elements of the blend (i.e. butteroil, a natural milk constituent and sugar), heading No. 04.04 was more specific than heading No. 21.06.


Counsel for the DFC submitted that the blends could be classified in heading No. 04.04 notwithstanding they are minor weight dairy products. In support of that position, counsel referred the Tribunal to the decision of the Exchequer Court of Canada in Moirs Limited v. The Deputy Minister of National Revenue for Customs and Excise and National Council of the Baking Industry� and to the fact that elsewhere in the Customs Tariff, where there is an intention to limit the amount of sugar in a given product, that intention is clearly stated. Counsel also argued that the words “added sugar or other sweetening matter” in heading No. 04.04 modify the word “products.” They submitted that the comma after the word “constituents” would be out of place if it were intended that “sugar or other sweetening matter” refer to natural milk constituents.


Finally, counsel for the DFC submitted that the phrase “not elsewhere specified or included” modifies the word “products.” Classification is performed on a product as imported. It is part of the logic of the Harmonized System that the phrase “not elsewhere specified or included” modifies all of the words that precede it in order to set off competing headings by direct comparison of all of their terms.


Counsel for the Deputy Minister, counsel for IDI and counsel for the NDC submitted that the blends should be classified under tariff item No. 2106.90.95. With respect to heading No. 04.04, counsel submitted that it is clear that the words “added sugar or other sweetening matter” modify the entire phrase “products consisting of natural milk constituents.” Counsel submitted that, based on the language of the heading and the way that it is punctuated, it is clear that the phrase “not elsewhere specified or included” modifies “products.” In counsel’s submission, it is clear that, in classifying goods in heading No. 04.04, the issue is whether the products consist of natural milk constituents, not elsewhere specified or included. The presence of sugar is an irrelevant issue for making that determination.


Counsel for the Deputy Minister, counsel for IDI and counsel for the NDC submitted that the blends could not be classified in heading No. 04.04 because butteroil, the natural milk constituent of which they are made, is specified or included in heading No. 04.05. However, they noted that the blends could not be classified in that heading because they contain substances other than butteroil, which heading No. 04.05 does not contemplate. They also submitted that the blends are 51 percent sugar or other ingredients and are, therefore, not based on or made primarily of natural milk constituents. In counsel’s submission, the presence of sugar or other ingredients changes the very nature of the product.


With respect to classification in subheading No. 2106.90, counsel for the Deputy Minister, counsel for IDI and counsel for the NDC maintained that the blends could not be classified under tariff item Nos. 2106.90.33 and 2106.90.34 because they are not butter substitutes and are not suitable for use as butter substitutes. With respect to the meaning of the word “substitute,” counsel referred the Tribunal to a number of authorities. Counsel submitted that the blends do not have the soft plastic consistency associated with butter and, unlike butter, cannot be used as a spread or a cooking fat. Counsel submitted that the blends have no retail or household use and that, in industrial applications, they can only be used in those food ingredient applications where sugar or processing solids are acceptable. Moreover, in the uses to which the blends are put (i.e. ice cream manufacture), the evidence was unequivocal that the unique properties of butter are of no value whatsoever. In other words, in those applications, the blends serve not as a substitute for butter per se but merely as a vehicle for the delivery of milk fat and sugar. Finally, counsel argued that a preparation cannot be considered “suitable for use as a butter substitute” unless it is a “butter substitute.” In terms of the variance in language between “butter substitute” and “suitable for use as a butter substitute,” counsel suggested that a “butter substitute” might be a preparation that is manufactured and marketed specifically as a butter substitute, whereas preparations suitable for use as butter substitutes could have applications other than use solely as a butter substitute.


CLASSIFICATION OF THE BLENDS


Preliminary Matter


The Deputy Minister’s letter of August 10, 1998, referring this matter to the Tribunal, sought the Tribunal’s opinion regarding, among others, blends of butteroil/processing solids, containing less than 50 percent by weight of dairy content. During the course of the hearing, the Tribunal heard evidence that, in a blend made of 49 percent butteroil and 51 percent processing solids, the solids might include emulsifying salts, but might also include a variety of other products. The Tribunal heard that the term “processing solids” is not a recognized term in the food industry and was not particularly descriptive, in that it could cover a wide range of ingredients. The evidence indicated that, in a blend of processing solids, the make-up of the solids would vary depending on the intended end use of the blend.


In light of the foregoing, the Tribunal has come to the view that it is not possible to reach a definitive view on the tariff classification of blends of processing solids as described in the Deputy Minister’s letter. The appropriate classification of such blends is likely to vary as the ingredients making up the processing solids portion of the blend varies. For that reason, the Tribunal provides no view as to the tariff classification of blends comprising less than 50 percent butteroil and more than 50 percent processing solids.


Classification of the Butteroil/Sugar (sucrose) and Butteroil/Glucose Blends


In his letter, the Deputy Minister sought the Tribunal’s opinion as to the tariff classification of the butteroil/sugar (sucrose) blend. He then asked whether the tariff classification of blends of butteroil/glucose and butteroil/processing solids, containing less than 50 percent by weight of dairy content, would result in the same classification as the butteroil/sugar blend or in a different one. The Tribunal has addressed the blend of processing solids. In the analysis that follows, the Tribunal considers the classification of the butteroil/sugar blend. The Tribunal is of the view that its analysis regarding the butteroil/sugar blend is equally applicable to the butteroil/glucose blend and that the two blends should be classified under the same tariff item.


Section 10 of the Customs Tariff provides that the classification of imported goods under a tariff item shall be determined in accordance with the General Rules and the Canadian Rules.� Section 11 of the Customs Tariff provides that, in interpreting the headings and subheadings in the schedule to the Customs Tariff, regard shall be had to the Compendium of Classification Opinions to the Harmonized Commodity Description and Coding System� (the Classification Opinions) and the Explanatory Notes to the Harmonized Commodity Description and Coding System� (the Explanatory Notes).


In considering “competing” tariff items, the Tribunal must compare tariff lines at the same level of classification. The Tribunal cannot compare tariff lines at different levels (e.g. headings, subheadings, individual tariff items). In this case, the Tribunal will begin its analysis by considering heading No. 04.04 and heading No. 21.06.


Heading No. 04.04 and Heading No. 21.06


The tariff nomenclature relevant to this issue is as follows:


04.04	Whey, whether or not concentrated or containing added sugar or other sweetening matter; products consisting of natural milk constituents, whether or not containing added sugar or other sweetening matter, not elsewhere specified or included.


21.06	Food preparations not elsewhere specified or included.


With respect to heading No. 04.04, counsel for the DFC argued that the blends are products of natural milk constituents, whether or not containing added sugar or other sweetening matter, not elsewhere specified or included. Counsel submitted that the words “not elsewhere specified or included” modify the word “products” and that the products, in this case, are the blends. Opposing counsel argued that the words “not elsewhere specified or included” modify the entire phrase “products consisting of natural milk constituents.” In his submission, the product contemplated by the first phrase is a product of natural milk constituents, in this case butteroil.


The General Rules are structured in a cascading form. If the classification of an article cannot be determined in accordance with Rule 1, then regard must be had to Rule 2, etc. Rule 1 provides:


The titles of Sections, Chapters and sub-Chapters are provided for ease of reference only; for legal purposes, classification shall be determined according to the terms of the headings and any relative Section or Chapter Notes and, provided such headings or Notes do not otherwise require, according to the following provisions.


Heading No. 04.04 contains two distinct parts, each of which contemplates different types of products. The first part, “Whey, whether or not concentrated or containing added sugar or other sweetening matter,” is not at issue.


The second part of heading No. 04.04 is made up of three phrases which are separated by commas: (1) “products consisting of natural milk constituents,” (2) “whether or not containing added sugar or other sweetening matter,” and (3) “not elsewhere specified or included.”


In the Tribunal’s view, the first phrase identifies the type of products which may be classified in the second part of heading No. 04.04. In the Tribunal’s view, that phrase must be read as a whole. The word “products” is modified by the words “consisting of natural milk constituents.” Therefore, the “products” covered by heading No. 04.04 must consist of natural milk constituents. The Concise Oxford Dictionary� defines, in part, the word “consist” as “be composed of (esp. material things); have its essential feature(s) … harmonize with.�”


The butteroil/sugar blend which is the subject of this proceeding is comprised of less than 50 percent butteroil and more than 50 percent sugar. In the Tribunal’s view, contrary to the view expressed by Dr. Boudreau, the butteroil/sugar blend is not simply a “product of natural milk constituents with added sugar;” rather, it consists of sugar to which butteroil has been added. In the Tribunal’s view, the butteroil/sugar blend is a major weight sucrose product and not a product “consisting of” natural milk constituents. It is, therefore, excluded from heading No. 04.04.


In addition to the foregoing, the Tribunal is of the view that there is another basis upon which the butteroil/sugar blend is excluded from heading No. 04.04. As noted, the second part of heading No. 04.04, “products consisting of natural milk constituents, whether or not containing added sugar or other sweetening matter, not elsewhere specified or included,” is made up of three phrases. The first one identifies “products consisting of natural milk constituents” as the products which are prima facie classifiable in the second part of heading No. 04.04. The Tribunal is of the view that the second phrase, “whether or not containing added sugar or other sweetening matter,” is permissive. It provides that products consisting of natural milk constituents may contain added sugar or other sweetening matter, and that fact does not disqualify them from classification in heading No. 04.04. In other words, the presence or absence of sugar or other sweetening matter has no bearing on whether products of natural milk constituents may be classified in heading No. 04.04. In the Tribunal’s view, having concluded that the second phrase is merely permissive, it is clear that the phrase “not elsewhere specified or included” modifies the phrase “products consisting of natural milk constituents.”


The Tribunal’s view regarding the meaning to be ascribed to heading No. 04.04 is supported by the Explanatory Notes to Chapter 4. The General Notes identify the products which are covered by that chapter. They provide, in part, as follows:


This Chapter covers:


(I) Dairy Products:


Milk, i.e., full cream milk and partially or completely skimmed milk.


Cream.


Buttermilk, curdled milk and cream, yogurt, kephir and other fermented or acidified 	milk and cream.


Whey.


Products consisting of natural milk constituents, not elsewhere specified or included.


Butter and other fats and oils derived from milk; dairy spreads.


Cheese and curd. (Emphasis added)


The foregoing list “tracks” heading Nos. 04.01 through 04.06. The Tribunal considers it of significance that items (D) and (E) refer, respectively, to “[w]hey” and “[p]roducts consisting of natural milk constituents, not elsewhere specified or included.” No reference is made to the fact that that such products may or may not contain sugar or other sweetening matter. The Tribunal is of the view that this construct supports its view that what is covered by heading No. 04.04 is products consisting of natural milk constituents and that the presence or absence or sugar or other sweetening matter in irrelevant to classification in the heading. The General Notes to the Explanatory Notes to Chapter 4 also make it clear that it is products of natural milk constituents which may be classified in heading No. 04.04, provided they are not elsewhere specified or included in the nomenclature.


In addition, the Explanatory Notes to heading No. 04.04 provide, in part, as follows:


The heading also covers fresh or preserved products consisting of milk constituents, which do not have the same composition as the natural product, provided they are not more specifically covered elsewhere. Thus the heading includes products which lack one or more natural milk constituents, milk to which natural milk constituents have been added (to obtain, for example, a protein-rich product).


Apart from natural milk constituents and the additives mentioned in the General Explanatory Note to this Chapter, the products of this heading may also contain added sugar or other sweetening matter. (Emphasis added)


Again, the phrases “products consisting of natural milk constituents” and “not more specifically covered elsewhere” are clearly linked. In the Tribunal’s view, the reference to “sugar or other sweetening matter” is incidental and simply permissive.


The Tribunal is of the view that, in this case, the relevant product consisting of natural milk constituents within the meaning of heading No. 04.04 is the butteroil contained in the butteroil/sugar blend. Therefore, leaving aside the issue of weight discussed above, the butteroil, being a product consisting of natural milk constituents, is prima facie classifiable in heading No. 04.04. The fact that it contains added sugar does not disqualify it from classification in that heading. However, before it may be so classified, it must be determined whether butteroil is elsewhere specified or included in the nomenclature.


Heading No. 04.05 covers, among other things, “[b]utter and other fats and oils derived from milk.” The Explanatory Notes to heading No. 04.05 specifically list butteroil as one of the fats or oils covered by that heading. On that basis, the Tribunal is of the view that butteroil is elsewhere specified or included in the nomenclature. Therefore, butteroil, whether or not containing added sugar or other sweetening matter, cannot be classified in heading No. 04.04. Moreover, heading No. 04.05 does not provide that the butter and other oils and fats classified therein, including butteroil, may contain sugar or other sweetening matter. Therefore, the butteroil/sugar blend cannot be classified in that heading. Moreover, in the Tribunal’s view, there is no other heading within Chapter 4 in which the butteroil or the butteroil/sugar blend may be classified.


The Tribunal is of the view that the butteroil/sugar blend is classifiable in heading No. 21.06. That heading refers to “[f]ood preparations not elsewhere specified or included.” Therefore, to fall within that heading, a product must be a “food preparation” and must not be “elsewhere specified or included.” The consensus among the parties appearing before the Tribunal was that the butteroil/sugar blend satisfied both conditions. The Tribunal agrees. The Explanatory Notes to heading No. 21.06 state, in part, that, provided they are not covered by any other heading in the nomenclature, the heading covers:


Preparations consisting wholly or partly of foodstuffs,… for incorporation in food preparations … as ingredients.


The Explanatory Notes to heading No. 21.06 go on to state that the heading includes, inter alia:


Preparations based on butter or other fats or oils derived from milk and used, e.g., in bakers’ wares.


Pastes based on sugar, containing added fat in relatively large proportion and, sometimes, milk or nuts, not suitable for transformation directly into sugar confectionery but used as fillings, etc., for chocolates, fancy biscuits, pies, cakes, etc.


Even if the Tribunal were persuaded that counsel for the DFC’s reading of heading No. 04.04 was correct and that the product referred to in “products consisting of natural milk constituents” is the butteroil/sugar blend, the Tribunal would remain of the view that the blend should not be classified in heading No. 04.04. Using counsel’s construction, the words “not elsewhere specified or included” would modify the blend, not butteroil. However, the Tribunal is of the view that the blend is elsewhere specified or included. In the Tribunal’s view, the “products” contemplated by heading No. 04.04, and Chapter 4 generally, are largely in the nature of basic dairy products. Heading No. 04.04 includes whey and products consisting of natural milk constituents. As noted, Chapter 4 covers, inter alia, milk, cream, buttermilk, yogurt, kephir, whey, butter and cheese. By contrast, Chapter 21 covers a variety of miscellaneous edible preparations. In the Tribunal’s view, having regard to the Explanatory Notes to heading No. 21.06, a food preparation, as contemplated by that heading, is a foodstuff or more often a combination of foodstuffs, which are generally prepared for use in making foods for consumption. The Tribunal is of the view that the butteroil/sugar blend is elsewhere specified or included, specifically, in heading No. 21.06.


Heading No. 21.06


The parties agreed that, if the butteroil/sugar blend was classifiable in heading No. 21.06, it should be classified in subheading No. 2106.90. However, the parties disagreed as to which tariff item under subheading No. 2106.90 covers the blend. The DFC contends that the butteroil/sugar blend should be classified under tariff item Nos. 2106.90.33 and 2106.90.34. The remaining parties submit that it should be classified under tariff item No. 2106.90.95. The relevant nomenclature from Chapter 21 is as follows:


21.06		Food preparations not elsewhere specified or included.


2106.90		-Other


			---Milk, cream or butter substitutes and preparations suitable for use as butter substitutes:


2106.90.33	----Preparations, containing more than 15% by weight of milk fat but less than 50% by weight of dairy content, suitable for use as butter substitutes, within access commitment


2106.90.34	----Preparations, containing more than 15% by weight of milk fat but less than 50% by weight of dairy content, suitable for use as butter substitutes, over access commitment


			---Other:


2106.90.95	----Other preparations, containing, in the dry state, over 10% by weight of milk solids but less than 50% by weight of dairy content.


To be classified under tariff item Nos. 2106.90.33 and 2106.90.34, the butteroil/sugar blend must first fall within “[m]ilk, cream or butter substitutes and preparations suitable for use as butter substitutes.” To be classified under tariff item No. 2106.90.95, the blend must fall within the description “[o]ther.” Clearly, the latter item is residual in nature. In classification under the Harmonized System, tariff items which more specifically describe goods are to be preferred over those of a more general nature. Therefore, if the blend is covered by tariff item Nos. 2106.90.33 and 2106.90.34, it must be classified thereunder, even if it could be said to be also covered, in a general way, by tariff item No. 2106.90.95.


Counsel for the DFC submitted that the butteroil/sugar blend is suitable for use as a butter substitute. They submitted that the words “suitable for use as butter substitutes,” in effect, mean that, for a food preparation to be classified under tariff item Nos. 2106.90.33 and 2106.90.34, it is sufficient that the preparation may be used as a butter substitute, even if it is not actually used in that manner.�


The Tribunal is of the view that, to understand the meaning of “suitable for use as butter substitutes,” it is first necessary to consider what is meant by the words “butter substitute.” Neither the Customs Tariff, nor the Explanatory Notes nor the Classification Opinions contains a definition of “butter substitute” or “substitute.” As noted, a number of dictionary definitions of “substitute” were provided to the Tribunal by counsel. The common element running through these definitions is the quality or ability of something to stand in the place of another. As noted, counsel also provided the Tribunal with a number of decisions in which various US authorities addressed the meaning of the word “substitute.”


In Bulova Watch Co. v. United States,� the Customs Court, after noting that “the word ‘substitute’ has a very general meaning and its particular meaning in a given relation [cannot] be determined alone from its general meaning,” stated:


To illustrate, in one sense of the word, mineral water is a substitute for beer in that both beverages are used to quench thirst, but it would hardly be said that if, in addition to a tariff duty on beer, there should be a provision in the tariff act that the word “beer” should include “substitutes for beer,” mineral water would be dutiable at the same rate as beer.


In Faehndrich, the Customs Court considered whether butteroil was a butter substitute. In its decision, the Customs Court stated, in part:


However, the mere fact, standing alone, that a substance is used in lieu of another does not, of itself, establish that it is in fact a substitute for the latter. The phrases “in lieu of” and “substitute for” are not always synonymous in a tariff sense.


The word “substitute” surely means that some thing or body takes the place of some other thing or body in substantially all respects and under substantially sall [sic]conditions.


The butter oil involved in this case is used in the production of ice cream and in the bakery and candy-making industries. Butter is also so utilized, but it has many additional uses which butter oil does not have. For instance, butter oil is not used as a spread on bread. In fact, from the description of the merchandise and from an examination of the sample, it is clear that it could not be served at the table for use with bread or rolls as butter is ordinarily and primarily used. There is no evidence that it is used in cooking, either in the household or in hotels or restaurants. There is no evidence that it is used in home baking or candy making. According to the stipulated facts, it is used in the ice cream, baking and candy manufacturing industries as a source of butterfat. It may also be utilized by these industries because it does not become rancid as quickly as butter. On the other hand, butter is selected for use as a spread and in cooking, not only as a source of butterfat but because it adds flavor and tastiness to other foods. While the instant merchandise has some of the characteristics of butter and is used as a source of butterfat in the commercial production of ice cream, candy and baked goods, it cannot take the place of butter in substantially all respects and in substantially all conditions. It has some characteristics which butter does not have and butter has some characteristics which it does not have. By way of contrast, note that oleomargarine, the well-known butter substitute, is used in all the ways in which butter is used.


We hold, therefore, that [butteroil] is not a butter substitute.


Counsel for the DFC cautioned the Tribunal against relying on the US authorities submitted by counsel for the Deputy Minister and counsel for IDI, on the basis that they were decided prior to the adoption of the Harmonized System. While it is true that these authorities were decided prior to the Harmonized System, the Tribunal finds the analysis contained within the US authorities to be helpful. They are helpful, not for their discussion of tariff classification principles per se, but rather for their discussion of the meaning of the word “substitute.” While the principles of tariff classification did change with the adoption of the Harmonized System, the meaning to be ascribed to words and phrases of the English language did not.


The Tribunal must determine the tariff classification of goods as they are presented on import. The Tribunal examined a physical sample of the butteroil/sugar blend placed on the record by the DFC. The sample examined was different from butter in almost every respect. It had a granular, as opposed to a smooth, texture; it was very sweet and somewhat oily in taste; it was of a deeper yellow colour than butter; and it had a stronger odour than would normally be associated with butter. These differences are not surprising, given that the butteroil/sugar blend is of a fundamentally different composition from butter. The blend is 49 percent butteroil or anhydrous milk fat and 51 percent sucrose and contains no milk solids. Butter contains at least 80 percent by weight of milk fat, with the balance being water (18 percent) and milk solids (2 percent).


In the Tribunal’s view, on its face, the butteroil/sugar blend does not present as a butter substitute. It does not have the physical attributes of butter. Moreover, based on their differing compositions, in a recipe which called for 10 units of butter, one could not simply substitute with 10 units of the blend. The recipe would have to be substantially modified to accommodate the differing composition of the blend. The blend is not a substitute for butter. It is not a substitute for sugar. It is neither simply butteroil nor sugar. Rather, in the Tribunal’s view, the blend is a food preparation unto itself. In Canada, it is, at present, used for specific purposes as an ingredient, largely, if not exclusively, in the making of ice cream. While, in theory, the sugar and butteroil combined to make the blend can be separated from one another, it is not practical to do so, and the Tribunal heard no evidence which would suggest that this is in fact done.


In addition, in expert testimony, it was established that the unique attributes of butter, primarily taste and texture, are lost when the various ingredients required to make ice cream are blended together. In other words, there is no quality inherent in butter which drives ice cream manufacturers to use butter over any other source of milk fat. Thus, it is clear that what is being sought by the ice cream maker is not the unique flavour or texture of butter, but rather the milk fat contained therein. Therefore, to the extent that the blends are used in the manufacture of ice cream, the Tribunal is of the view that they are not being used as butter substitutes per se, rather as economical and stable sources of milk fat.


As noted, goods must be classified as they are presented on import. However, even if one goes beyond the point of import and considers actual use of the butteroil/sugar blend, in the Tribunal’s view, the blend cannot be considered a butter substitute within the meaning of the Customs Tariff. As noted, butter has three general uses: as a spread, as a cooking fat and as a cooking ingredient. The Tribunal is of the view that, to be considered a butter substitute, the blend must perform essentially the same functions and act in the same way as butter. The blend would have to be capable of substituting for butter in its principal applications. Moreover, the term “butter substitute” is, in the Tribunal’s view, a term of art which commonly means that the product, like butter, is used as a spread, a cooking fat and a cooking ingredient.


The evidence is that the butteroil/sugar blend is an industrial food ingredient. The evidence established that the blend does not possess the unique taste and texture of butter. The blend is not a substitute for butter as a spread or as a cooking fat. There was some anecdotal evidence that the blend may be used as an ingredient in certain bakery and confectionery applications; however, most of the testimony and argument with respect to these uses focused only on the potential use of the blend in these applications. By far, the most significant use of the blend is in the manufacture of ice cream. Moreover, the blend is used only in the production of certain non-premium grades of ice cream. Therefore, the use or possible use of the blend in this narrow range of applications has convinced the Tribunal that the blend cannot be considered a butter substitute.


In argument, counsel for the DFC referred the Tribunal to tariff item No. 2106.90.39, “Other,” which is under “Milk, cream or butter substitutes and preparations suitable for use as butter substitutes.” They noted that classification No. 2106.90.39.20 refers to “Coffee whitener.” Counsel argued that, if coffee whitener, which is not a substitute for milk and cream in any of their main applications, can be considered a milk or cream substitute, the blends should also be considered butter substitutes. The Tribunal notes that the 9th and 10th digits do not form part of the schedule to the Customs Tariff. They have been added by Statistics Canada solely for the purpose of gathering statistical information. It may be that they reflect Statistics Canada’s view as to the classification of various products. However, the Tribunal has consistently maintained that it is inappropriate to have regard to the 9th and 10th digits in deciding matters of tariff classification.�


For all of the foregoing reasons, Tribunal is of the view that the butteroil/sugar blend is not a butter substitute.


It was argued that the butteroil/sugar blend is suitable for use as a butter substitute. In the Tribunal’s view, the words “suitable for use as a butter substitute” simply indicate that a product which has multiple uses, only one of which is as a butter substitute, may nonetheless be classified as a preparation suitable for use as a butter substitute. However, to be considered suitable for use as a butter substitute, a product must actually be suited for use as a butter substitute. The Tribunal has concluded that the butteroil/sugar blend does not possess the unique and defining qualities of butter and is not suited to be a substitute for butter in household applications. The Tribunal has also concluded that, in the industrial context, the blend cannot be a substitute for butter because its composition is so different. More than 50 percent of the blend is sugar. Except for trace levels, butter contains no sugar. Butter is 18 percent water. The blend contains virtually no water. Finally, as discussed above, where the blend is used in the industrial context, it is used not as a butter substitute but rather as a source of milk fat. For these reasons, the Tribunal is of the view that the blend is not suitable for use as a butter substitute.


Being of the view that the butteroil/sugar blend cannot be classified in subheading No. 2106.90 under “Milk, cream or butter substitutes and preparations suitable for use as butter substitutes,” the Tribunal is of the view that it must be classified in subheading No. 2106.90 under “Other,” and, specifically, under tariff item No. 2106.90.95, “Other preparations, containing, in the dry state, over 10% by weight of milk solids but less than 50% by weight of dairy content.” The evidence adduced in this proceeding suggested that most of the butteroil/sugar blend currently imported and used in Canada is made up of 51 percent butteroil and 49 percent sugar. In the Tribunal’s view, as the composition of the blend moves away from the 51/49 threshold to a blend with a greater proportion of sugar and a lesser proportion of butteroil (e.g. 60/40), if anything, the arguments in favour of classifying the blend under tariff item No. 2106.90.95 gain force.


������Pierre Gosselin	


Pierre Gosselin


Presiding Member


���Richard Lafontaine	


Richard Lafontaine


Member


�
MINORITY DECISION


I agree with my colleagues on their interpretation of section 70 of the Act and their conclusion regarding the Tribunal’s inability to classify the third product in the reference (i.e. the butteroil/processing solids blend). I also agree that the arguments used to establish the classification of the butteroil/sugar blend (the blend) are equally valid for a butteroil/glucose blend. Furthermore, I agree that the butteroil/sugar blend is classified in subheading No. 2106.90, but my reasons are somewhat different.


First, I rely, as do my colleagues, upon Rule 1 of the General Rules, which states that “classification shall be determined according to the terms of the headings and any relative Section or Chapter Notes.” Further guidance for Rule 1 is provided by provision (X) of the Explanatory Notes to Rule 2 (b), which states, in part, that “[m]ixtures being preparations described as such in a Section or Chapter Note or in a heading text are to be classified under the provisions of Rule 1.”


The blend is called “Confectionery Mix AMF.” It is a blend of butteroil and sucrose, described by witnesses as a bona fide food ingredient.� All of the parties that appeared before the Tribunal in this matter agreed that the blend is a “food preparation” and that it should be classified in heading No. 21.06 as “[f]ood preparations not elsewhere specified or included.”�


Heading No. 21.06 is, however, a residual heading and, as such, can only be turned to if there exists no other more specific heading for this particular food preparation. Rather than examining the alternative classification put forward by counsel for the DFC (heading No. 04.04), in my view, it is heading No. 19.01 that requires examination. That heading refers to, among other things, “food preparations of goods of heading Nos. 04.01 to 04.04,… not elsewhere specified or included.”


Only heading No. 04.04 describes this food preparation. The heading provides for, among other things, “products consisting of natural milk constituents, whether or not containing added sugar or other sweetening matter, not elsewhere specified or included.” The dairy product in the blend is butteroil, which is another word for anhydrous milk fat. Butteroil is a commercially prepared extract of cow’s milk fat, whereby most of the water and solids non-fat are removed.� As such, butteroil is not a natural milk constituent per se. Milk fat is the natural, i.e. unprocessed, milk constituent.� However, the Explanatory Notes to heading No. 04.04 state that “[t]he heading also covers fresh or preserved products consisting of milk constituents, which do not have the same composition as the natural product, provided they are not more specifically covered elsewhere.” Therefore, butteroil could be classified in heading No. 04.04. However, as noted by my colleagues, butteroil is expressly provided for in heading No. 04.05. The blend, therefore, cannot be classified in heading No. 19.01, as it is not a food preparation of goods of headings Nos. 04.01 to 04.04.


Moreover, in my view, there are no headings in Chapter 17 of the schedule to the Customs Tariff, “Sugars and Sugar Confectionery,” which provide for food preparations such as the blend. General Note (b) of the Explanatory Notes to Chapter 17 excludes “[s]weetened food preparations of Chapter 19, 20, 21 or 22.” Even if one takes the position that the blend is not a sweetened food preparation, but a preparation of sugar with butteroil added, as do my colleagues, one can still not classify the product as a sugar preparation. The only possible heading within Chapter 17 is heading No. 17.04, which, though it covers sugar preparations, specifically excludes in Note (d) of the Explanatory Notes to heading No. 17.04 “pastes based on sugar, containing added fat in a relatively large proportion … not suitable for transformation directly into sugar confectionery (heading 21.06).” The blend, consisting of 49 percent butteroil, contains a relatively large proportion of fat. This, combined with the fact that the Tribunal heard no direct evidence� that the blend could be transformed directly or otherwise into sugar confectionery, leads me to the conclusion that the blend cannot be classified in Chapter 17. Having eliminated the referenced chapters, which might have offered a more specific description of the blend than heading No. 21.06, I am satisfied that the blend is appropriately classified in that heading of Chapter 21.


Of the two subheadings under heading No. 21.06, I agree with my colleagues that subheading No. 2106.90 is appropriate. I do not concur with my colleagues, however, on the 8-digit tariff line under which the blend should be classified. In my opinion, the blend should be classified under tariff item No. 2106.90.33, if the product is imported within the access commitment, or under tariff item No. 2106.90.34, if it is over the access commitment. My reasons follow.


Tariff item Nos. 2106.90.33 and 2106.90.34 are, first of all, more specific. At the four-dash level, the tariff items read: “Preparations, containing more than 15% by weight of milk fat but less than 50% by weight of dairy content, suitable for use as butter substitutes, within [or over] access commitment.” My colleagues prefer the tariff item which reads: “Other preparations, containing, in the dry state, over 10% by weight of milk solids but less than 50% by weight of dairy content.”


Both tariff items could apply, given that blend has less than 50 percent dairy content, more than 10 percent milk solids and more than 15 percent milk fat. However, pursuant to Rule 3 (a) of the General Rules, when a product is prima facie classifiable in two or more headings, it is the more specific heading that is to be preferred. Milk fat is one of several milk solids.� Therefore, the blend, which is 49 percent butteroil (which is, in turn, 99.3 percent milk fat), is more specifically defined by the tariff item that includes milk fat than one that deals more generically with milk solids.


That being said, the issue to be determined is whether the blend is suitable for use as a butter substitute. I do not agree that, in order for a product to be “suitable for use as a butter substitute,” it has to have the appearance and taste of butter and to be a substitute for butter in all, or almost all, of the principal uses of butter.


It is a well-established principle of legal interpretation that legislation should be presumed not to contain superfluous words. “Suitable for use as a butter substitute” must mean something other than “butter substitute;” otherwise Parliament would not have used both terms. The three-dash level under subheading No. 2106.90, which covers all of the “2106.90.30 series” of tariff items, makes the distinction between “[m]ilk, cream or butter substitutes and preparations suitable for use as butter substitutes.” Whereas tariff item Nos. 2106.90.33 and 2106.90.34 refer to “[p]reparations … suitable for use as butter substitutes,” tariff item Nos. 2106.90.31 and 2106.90.32 and tariff item No. 2106.90.35 refer simply to “butter substitutes.” Clearly, tariff item Nos. 2106.90.33 and 2106.90.34 contemplate one type of product and tariff item Nos. 2106.90.31 and 2106.90.32 and tariff item No. 2106.90.35 contemplate another. In my view, the words “suitable for use as butter substitutes” create a less onerous test.


Support for this view can be found in both Canadian and US cases. In Ballarat Corporation Ltd. v. The Deputy Minister of National Revenue,� a tariff classification appeal, the Tribunal considered the meaning of the phrase “of a kind used” as it appeared in a tariff item. With respect to that issue, the Tribunal stated:


To the extent that tariff item No. 9107.00.20 requires that time switches be “used” with certain other goods, the Tribunal interprets this use condition to mean that the goods must be capable of, or suitable for, use with such goods. They need not actually be used with those goods.� (Emphasis added)


In US case law, the words “suitable for use” have been interpreted, using a commercial reality standard, to mean “actually, practically, and commercially fit” for such use.� In those cases, US authorities have maintained that, for a product to be “suitable” for a particular use, there has to be more than a mere possibility that the product can be used in that way. The Ballarat case cited above actually contains a more liberal interpretation of “suitable for use” (i.e. while the goods must be suited to a particular use, they need not be actually used in that way). For the reasons which follow, even applying the more stringent commercial reality standard set down by the US courts leads to the conclusion that the blend is suitable for use as a butter substitute. If a product is commercially used as something (in this case, a substitute for butter),� then it is “suitable for use” as that thing (in this case, a substitute for butter). This means, in my view, that, if it can be demonstrated that the blend is being used commercially as a butter substitute, it is “suitable for use” as a butter substitute.


When butter is used to make ice cream, the melting process which occurs during production alters the fat structure in the butter.� The evidence further established that the flavour� of butter, its most unique property,� is also lost in the making of ice cream.� Hence, a preparation’s suitability for use as a butter substitute in making ice cream does not depend upon the preparation’s similarity to butter in appearance or flavour.� In this regard, I note that one of the expert witnesses testified that there is no universal substitute for butter, not even margarine, as it does not have butter’s unique flavour. The witness agreed that, before it can be determined whether a given product is acting as a butter substitute, the purpose for which that product is being used must be ascertained.� It follows, in my view, that, in applications where the flavour and texture of butter are unimportant, such as in the making of ice cream, when a product such as the blend is used instead of butter, it is acting as a butter substitute.


Butter is both a retail product and an industrial food ingredient.� As a retail product, butter is a spread, a cooking fat and a cooking ingredient. “As an industrial food ingredient butter is used in many formulated foods … for example ice cream.�” The blend is not a retail product; it is an industrial food ingredient� used in the making of ice cream.� In my view, whether it spreads like butter or cooks like butter is irrelevant for the purpose for which it is being used (i.e. making ice cream).


“In 1997, about 6.3 million kilograms of butteroil blends were used in ice cream and processed cheese production. This represented about 12 percent of the total butterfat in ice cream.�” When the blend is used in the making of ice cream, it displaces another product, also a source of butterfat.� This is another way of saying that the blend is a substitute for that other product.� “Both butter and a sugar/butteroil blend can supply the milkfat requirement for an ice cream mix, as can all of the other potential sources. This would imply that an ice cream manufacturer can substitute one for the other, or substitute either for fresh cream.�”


The blend is not a substitute for sugar in the making of ice cream in that it contains sugar; it is rather a source of sugar. When the blend is used in making ice cream, the recipe is modified; additional sugar is not added, or at least not to the same extent.� Similarly, the blend is not a substitute for milk fat: it is a source of milk fat. Rather, the blend is a substitute for products that are also sources of milk fat in the making of ice cream.�


“It is obvious from the convening of this tribunal that the use of sugar/butteroil blends in ice cream is both possible and is happening in Canada…. [E]ither cream or butter or butteroil (or sugar/butteroil blends) or any combination thereof provides a satisfactory source of the milkfat requirement for ice cream.�” Cream, butter and the blend can all serve as sources of milk fat. It does not matter which of these products is used. “[O]ne can choose a number of different ingredients, all of which will supply milk fat to the ice cream mix. From the point of view of structure of fat in the ice cream, it doesn’t matter what the source of fat is.�” Nor does the fact that both cream and butter provide water to the ice cream mix, whereas the blend does not, pose an issue for the processor given the ease of adding water from the tap. As the expert witness for the Deputy Minister explained: “So, as far as butter being a source of water, that component is unnecessary.�”


The processors, especially those not integrated with a dairy and, therefore, subject from time to time to shortages of cream, can and do switch their source of milk fat between batches of ice cream.� This substitution between products is reflected in the labelling. Only “milk ingredients” are mentioned on the package of these usually lower-end economy ice creams.� For the higher-end products where this substitution does not take place, only cream is listed as an ingredient on the package.�


When using the blend instead of cream in the making of ice cream, different procedures, equipment and considerations are required.� The cream arrives at the plant in liquid form; both butter and the blend are dry ingredients and arrive in 20- to 25-kg blocks. Both the blend and butter can be stored frozen, but then need to be tempered, i.e. warmed, agitated and chopped before being introduced into the mix. The blending process is the same for butter and the blend, but is different for liquid cream. Moreover, both the blend and butter have viscosity properties in the pasteurization process that cream does not have.�


As an expert witness testified: “A blend of sugar and butteroil as a source of milkfat in ice cream possess[es] some of the same advantages and disadvantages as the use of butter. It is less perishable than fresh milkfat sources (e.g., cream) and stores well for long periods of time. It is a solid product and is less easily incorporated into a manufacturing plant designed for handling liquid ingredients. Thus, it is subject to the same recombination considerations as butter.�” The blend is, therefore, more accurately a substitute for butter than for cream in the making of ice cream. A processor equipped to use butter can use the blend. A processor using only cream would likely have to modify its processing equipment before being able to use the blend.�


For the reasons stated above, the blend, in my view, meets the commercial threshold for suitability. Not only can the blend be a substitute for butter in the making of ice cream, but it is used as a substitute for butter in the making of ice cream. As such, the blend is suitable for use as a butter substitute. I, therefore, dissent from the decision of my colleagues. In my view, the blend should be classified under tariff item No. 2106.90.33, if it is within the access commitment, or under tariff item No. 2106.90.34, if it is over the access commitment.


���Patricia M. Close	


Patricia M. Close


Member
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