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This is an appeal under section 81.19 of the Excise Tax Act of a determination of the Minister of National Revenue dated June 30, 1992, that rejected the appellant’s application for a federal sales tax inventory rebate filed under section 120 of the Excise Tax Act, on the basis that the application was not filed before 1992. The application was dated December 22, 1991; however, the Department of National Revenue received it on January 15, 1992. The appellant’s activities involve the reconditioning of generators, starters and alternators. In order to do this, the appellant purchases a variety of parts and materials and incorporates these into the units provided by the customers. The appellant never becomes the owner of these units. In other words, the appellant only replaces defective parts. It does not sell the parts separately. However, it sells generators as finished products, but does not hold any of them in inventory. The issue in this appeal is whether the appellant filed its rebate application before 1992. If so, the Tribunal must determine whether the goods in issue qualified as the appellant’s inventory under the Excise Tax Act.





HELD: The appeal is dismissed. The Tribunal did not have a postmarked envelope. It, therefore, examined the evidence presented by the appellant in order to determine whether the rebate application was mailed before 1992. After carefully examining the evidence, the Tribunal is of the opinion that the appellant undoubtedly filed the application before 1992, that is, that the application was mailed on December 22, 1991. The Tribunal is also of the opinion that the goods in issue did not qualify as inventory under the Excise Tax Act. More precisely, the Tribunal is of the opinion that the goods must be sold “as is” to qualify for a federal sales tax inventory rebate. In addition, the requirement, according to which the goods must be “held ... for sale ... separately, for a price,” excludes cases where the goods are secondary to the appellant’s provision of a service to its customers.
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	REASONS FOR DECISION


This is an appeal under section 81.19 of the Excise Tax Act� (the Act) of a determination of the Minister of National Revenue dated June 30, 1992, that rejected the appellant’s application for a federal sales tax (FST) inventory rebate filed under section 120� of the Act, on the basis that the application was received beyond the time limit prescribed by the Act. The application was dated December 22, 1991; however, the Department of National Revenue (Revenue Canada) received it on January 15, 1992. The appellant served a notice of objection which was received by the respondent on January 6, 1993. On September 16, 1994, the respondent issued a notice of decision confirming the determination.


During the hearing, the appellant was represented by its accountant, Mr. Yvan Guérin. Mr. Guérin and Mr. Benoît Lessard, President of Super Générateur Inc., appeared on behalf of the appellant. Mr. Lessard explained that the appellant’s activities involve the reconditioning of generators, starters and alternators. In order to do this, the appellant purchases a variety of parts and materials and incorporates these into the units provided by the customers. The appellant never becomes the owner of these units. In other words, the appellant only replaces defective parts. It does not sell the parts separately. However, it sells generators as finished products, but does not hold any of them in inventory. Mr. Lessard stated that he completed an application for an inventory rebate on December 22, 1991, and mailed it on the same day. He testified that he put all the mail in the mailbox at the end of the day, as was his normal practice every evening on working days. The respondent did not present any evidence to refute this testimony.


The issue in this appeal is whether the appellant filed its application for an FST inventory rebate within the time limit prescribed by the Act. If so, the Tribunal must determine whether the goods in issue qualified as the appellant’s inventory under the Act.


The appellant’s representative submitted that the Tribunal must accept Mr. Lessard’s testimony, according to which he mailed the rebate application on December 22, 1991. In addition, he submitted that the goods in issue were sold separately for a price in money in the ordinary course of a commercial activity. In support of this proposition, he noted that the parts were identified separately on the customer’s final invoice.


Counsel for the respondent submitted that the goods in issue could not qualify as inventory on January 1, 1991, because they were not being held “for sale, lease or rental separately, for a price or rent in money,” but were rather being held to be consumed in fulfilment of a service for the appellant’s customers.


For the purposes of this appeal, the relevant legislative provisions regarding the FST inventory rebate are set out in subsections 120(1), (2.1), (3) and (8) of the Act and provide, in part, as follows:


	120.(1) In this section,


“inventory” of a person as of any time means items of tax-paid goods that are described in the person’s inventory in Canada at that time and that are


(a) held at that time for sale, lease or rental separately, for a price or rent in money, to others in the ordinary course of a commercial activity of the person, or


	(2.1) For the purposes of paragraph (a) of the definition “inventory” in subsection (1), that portion of the tax-paid goods that are described in a person’s inventory in Canada at any time that can reasonably be expected to be consumed or used by the person shall be deemed not to be held at that time for sale, lease or rental.


	(3) Subject to this section, where a person who, as of January 1, 1991, is registered ... has any tax-paid goods in inventory at the beginning of that day,


(a) where the tax-paid goods are goods other than used goods, the Minister shall, on application made by the person, pay to that person a rebate in accordance with subsections (5) and (8);


	(8) No rebate shall be paid under this section unless the application therefor is filed with the Minister before 1992.


The Tribunal has already referred to Revenue Canada’s departmental policy and to section 79.2 of the Act to decide that, according to subsection 120(8) of the Act, an application is deemed as having been filed by the appellant on the date of mailing, as evidenced by the postmark.� In this appeal, the Tribunal did not have a postmarked envelope. It, therefore, examined the evidence filed by the appellant, more particularly, Mr. Lessard’s testimony, in order to determine whether the application was mailed before 1992. After carefully examining the evidence, the Tribunal is of the opinion that the appellant undoubtedly filed the application before 1992, that is, that the application was mailed on December 22, 1991. Therefore, the appellant filed its rebate application within the time limit prescribed by the Act. The Tribunal must then determine whether the parts and materials that the appellant incorporated into generators, starters and alternators qualified as inventory under the Act.


In Light Touch Stenographic Services Ltd. v. The Minister of National Revenue,� the appellant, in addition to being a wholesaler of parts and supplies for stenotype machines, also repaired those machines. A customer might purchase one of three maintenance agreements, depending on the desired degree of protection against the cost of replacement parts, labour and maintenance. The issue was whether the goods held by the appellant for use in fulfilment of its preventive maintenance agreements qualified as inventory for purposes of an FST inventory rebate under section 120 of the Act.


The Tribunal, in Light Touch Stenographic, was of the view that it had always ruled that a person was entitled to an FST inventory rebate for goods provided to a customer when providing a service to that customer.� However, this reasoning was modified by retroactive amendments to the provisions of the Act governing the FST inventory rebate. More precisely, the Tribunal indicated that the definition of “inventory” had been amended and that it now deemed that goods must be “held ... for sale, lease or rental separately, for a price ... in money.” In addition, section 120 of the Act had been amended by the addition of subsection 120(2.1), which deems that the portion of the tax-paid goods that are described in a person’s inventory which “can reasonably be expected to be consumed or used by the person shall be deemed not to be held at that time for sale, lease or rental.”


The Tribunal interpreted the requirement, according to which the goods must be “held ... for sale ... separately, for a price,” in a way that excluded cases where the title to goods is transferred to a customer during the provision of services for a fixed price. In addition, the Tribunal considered the goods used by the appellant under its maintenance agreements to be goods consumed or used in fulfilment of those agreements. The Tribunal noted that, as such, subsection 120(2.1) of the Act deems those goods not to be held for sale, lease or rental.


In Harry M. Gruenberg, Synoda Co. Reg’d. v. The Minister of National Revenue� and Jostens Canada Ltd. and Jostens of Quebec Ltd. v. The Minister of National Revenue,� the Tribunal was of the opinion that only the goods in issue in those appeals held for sale separately to others in the ordinary course of the commercial activities of the appellants fell within the amended definition of “inventory” under section 120 of the Act. More precisely, the Tribunal concluded that the goods had to be sold “as is” to qualify for an FST inventory rebate.


In this appeal, the Tribunal is of the opinion that the parts and materials that the appellant incorporated into generators, starters and alternators did not qualify as inventory under the Act. It bases its reasoning on the cases mentioned above. More precisely, the Tribunal is of the opinion that the goods must be sold “as is” to qualify for an FST inventory rebate. In addition, the requirement, according to which the goods must be “held ... for sale ... separately, for a price,” excludes cases where the goods are secondary to the appellant’s provision of a service to its customers.


Accordingly, the appeal is dismissed.
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