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Inquiry No.: NQ-96-003

IN THE MATTER OF an inquiry under section 42 of the Special Import Measures Act respecting:

FACED RIGID CELLULAR POLYURETHANE-MODIFIED POLYISOCYANURATE THERMAL INSULATION BOARD ORIGINATING IN OR EXPORTED FROM THE UNITED STATES OF AMERICA

F I N D I N G

The Canadian International Trade Tribunal, under the provisions of section 42 of the Special Import Measures Act, has conducted an inquiry following the issuance by the Deputy Minister of National Revenue of a preliminary determination of dumping dated December 12, 1996, and of a final determination of dumping dated March 7, 1997, respecting the importation into Canada of faced rigid cellular polyurethane�modified polyisocyanurate thermal insulation board originating in or exported from the United States of America.

Pursuant to subsection 43(1) of the Special Import Measures Act, the Canadian International Trade Tribunal hereby finds that the dumping in Canada of the aforementioned goods originating in or exported from the United States of America has caused material injury to the domestic industry, excluding:

(i)	the subject insulation board imported into British Columbia for use or consumption in British Columbia; and

(ii)	the subject insulation board in excess of 16 ft. in a single length imported by or on behalf of manufacturers of wood drying kilns for use in the manufacture of wood drying kilns for the lumber industry.
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Inquiry No.: NQ-96-003

IN THE MATTER OF an inquiry under section 42 of the Special Import Measures Act respecting:

FACED RIGID CELLULAR POLYURETHANE-MODIFIED POLYISOCYANURATE THERMAL INSULATION BOARD ORIGINATING IN OR EXPORTED FROM THE UNITED STATES OF AMERICA

TRIBUNAL:	CHARLES A. GRACEY, Presiding Member

	ANTHONY T. EYTON, Member

	RAYNALD GUAY, Member

STATEMENT OF REASONS

BACKGROUND

The Canadian International Trade Tribunal (the Tribunal), under the provisions of section 42 of the Special Import Measures Act� (SIMA), has conducted an inquiry following the issuance by the Deputy Minister of National Revenue (the Deputy Minister) of a preliminary determination of dumping� dated December 12, 1996, and of a final determination of dumping� dated March 7, 1997, respecting the importation into Canada of faced rigid cellular polyurethane-modified polyisocyanurate thermal insulation board (polyiso insulation board) originating in or exported from the United States of America.

On December 13, 1996, the Tribunal issued a notice of commencement of inquiry.� As part of the inquiry, the Tribunal sent detailed questionnaires to Canadian manufacturers, importers, purchasers and foreign manufacturers of polyiso insulation board. Respondents provided production, financial, import, sales, pricing, export and market information, as well as other information relating to polyiso insulation board, for the years from 1993 to 1996. From replies to the questionnaires and other sources, the Tribunal’s research staff prepared public and protected pre-hearing staff and pricing reports.

Public and in camera hearings were held in Ottawa, Ontario, from March 10 to 13, 1997. The domestic producer, Exeltherm Inc. (Exeltherm), was represented by counsel at the hearing. Schuller International, Inc. (Schuller), NRG Barriers Inc. (a division of Schuller) (NRG), Jim Walter International Corporation (Jim Walter) and The Celotex Corporation (a sister company of Jim Walter) (Celotex) (exporters) and Salton Fabrication Ltd. (Salton) (importer) were also represented by counsel at the hearing. BUILDmat Distribution Ltd. (BUILDmat) and Lexsuco Canada Limited (Lexsuco) (importers) also participated at the hearing.

PRODUCT

The Deputy Minister’s preliminary and final determinations of dumping define the subject goods as faced rigid cellular polyurethane-modified polyisocyanurate thermal insulation board originating in or exported from the United States of America.

Polyiso insulation board is a thermo-set, rigid, closed-cell polyisocyanurate foam insulation used in both new and retrofit wall and roofing applications. In the trade, commercial polyiso insulation board used in wall applications is referred to as “wall insulation,” while residential polyiso insulation board used in wall applications is referred to as “sheathing.” Since the disappearance of phenolic insulation board from the Canadian market, polyiso insulation board is the only thermo-set insulation used in Canada.

Generally, polyiso insulation board has the same physical properties whether it is used for roofing or wall applications. Differences between the two applications usually relate only to thickness, type of facers (i.e. facing material bonded to both sides of the foam core) and board dimensions.

Polyiso roof insulation board is generally offered in sizes of 3 ft. x 4 ft., 4 ft. x 4 ft. and 4 ft. x 8 ft. and can be produced in thicknesses ranging from 1 to 4 in. Custom sizes and thicknesses are also available. This board is used mainly in the commercial construction sector. It is also available as tapered board which is used in pre-engineered sloped insulated roofing systems to provide positive drainage.

Polyiso wall insulation board is generally offered in 4 ft. x 8 ft. and 4 ft. x 9 ft. sizes and can be produced in thicknesses ranging from 0.5 to 4.0 in. As with roof insulation board, custom sizes and thicknesses are also available. This board is generally used for construction applications in both residential and non-residential wall systems.

The main ingredients in polyiso insulation board are aromatic polyester polyol (polyol), isocyanurate (iso) and a blowing agent. The “iso” product arrives in liquid form and is transferred to a holding tank where it is recirculated through a heat exchanger before being transferred to a processing tank. A second tank contains the polyol, blowing agent and a blend of catalysts. These chemicals are mixed and heated to ensure a correct blend and temperature and then transferred to a secondary processing tank.

The chemical mixtures of the two tanks are then pumped under pressure to a mixing unit. In mixing the contents of the two tanks under pressure, polymerization starts, and the heat generated by the reaction boils the foaming agent. The mixture is laid between two facers which are being continuously fed through a moving laminator. Once laid, the mixture expands, filling the space between the two facers, and, in solidifying, bonds to the facers. Various facers may be used, providing different specifications and allowing for different construction applications.

Upon exiting the laminator, the polyiso insulation board is trimmed to the correct width and cut to the required length. The product is then packaged and placed in the warehouse for a period of two to four days for curing before shipment.

RESULTS OF THE DEPUTY MINISTER’S INVESTIGATION

The Deputy Minister’s investigation covered shipments of polyiso insulation board made from January 1 to June 30, 1996. Normal values were determined pursuant to section 15 of SIMA where there were profitable sales of like goods. Section 19 of SIMA (i.e. constructed cost) was used to determine normal values where domestic sales could not be used. For exporters that did not cooperate with the Department of National Revenue (Revenue Canada) by providing information required to determine normal values (i.e. A.B.C. Supply Co. Inc., Atlas Roofing Corporation, Homasote Company and some of the plants of Apache Products), the normal value of the goods was estimated to be the export price of the goods, plus an advance representing the highest estimated margin of dumping found during the investigation, expressed as a percentage of the export price. Export prices were determined pursuant to section 24 of SIMA.

The Deputy Minister found that, during the period of investigation, 91 percent of the subject goods exported to Canada were dumped. The margins of dumping ranged from 0.01 to 72.28 percent, with an overall weighted average margin of dumping of 36 percent for all imported goods. Table 1 summarizes the results of the Deputy Minister’s investigation.

TABLE 1

RESULTS OF FINAL DETERMINATION OF DUMPING

(January 1 to June 30, 1996)���Exporter/Plant�Quantity of Goods Dumped�(%)��Margin of Dumping�(%)1�Weighted Average Margin of Dumping�(%)2��A.B.C. Supply Co. Inc.�100�54.5�54.5��Atlas Roofing Corporation�100�54.5�54.5��Firestone Building Products��Denver, CO�59�0.5 to 32.6�6.3��Salt Lake City, UT�71�0.1 to 17.4�3.3��Springfield, MA�65�0.2 to 35.8�4.9��Homasote Company�100�54.5�54.5��Jim Walter and Apache Products��Belvidere, IL�100�54.5�54.5��Linden, NJ�100�8.2 to 54.5�41.3��Riverside, CA�100�54.5�54.5��Jim Walter and Celotex�����Charleston, IL�83�1.1 to 45.2�14.9��Pennsauken, NJ�95�1.4 to 28.0�13.8��Tracy, CA�96�0.2 to 32.9 �19.4��NRG�����Bremen, IN�36�0.4 to 17.2�1.1��Hazelton, PA�88�0.01 to 23.50�6.3��Kent, WA�80�0.4 to 15.6�6.5��Saco, ME�94�0.03 to 72.30�16.3��	

Source: Department of National Revenue, Final Determination of Dumping and Statement of Reasons, March 7, 1997, Tribunal Exhibit NQ-96-003-4, Administrative Record, Vol. 1 at 126.

Notes:

1.	Expressed as a percentage of the normal value for the dumped goods only.

2.	Expressed as a percentage of the normal value for all imported goods.��POSITION OF PARTIES

Domestic Producer

Counsel for Exeltherm submitted that the subject goods, as defined by the Deputy Minister, represent a single class of goods for both wall and roofing applications, regardless of how the industry is organized on the demand side. In this regard, counsel noted that the margins of dumping were set in respect of polyiso insulation board and not in respect of product application. Furthermore, the polyiso insulation board used in wall applications has similar uses and characteristics as that used in roofing applications and, therefore, one is substitutable for the other.

Counsel for Exeltherm submitted that the principal cause of the injury suffered by Exeltherm was the dumping of the subject goods. Counsel submitted that, in considering the evidence in this case, the Tribunal should keep in mind that the importers and exporters participating in the Tribunal’s inquiry represent less than half of all imports during the Deputy Minister’s period of investigation.

Imports increased significantly from 1993 to 1996. As a result, Exeltherm lost sales of polyiso insulation board, as proved by the specific allegations made by Exeltherm being confirmed during the inquiry and going unchallenged during cross-examination. Together with lost sales of polyiso insulation board, Exeltherm lost sales of related products. In addition, there has been an erosion of prices in the market, also proved by Exeltherm’s specific allegations being confirmed during the inquiry and largely unchallenged in cross-examination. Furthermore, Exeltherm made numerous attempts to raise prices, which, for the most part, did not hold. Exeltherm has lost profits for all these reasons.

In considering changes in market share held by domestic and imported goods, counsel for Exeltherm reviewed the rigid thermal insulation market in Canada. This includes the production of polyiso insulation and phenolic insulation. Domestic producers held approximately 40 percent of this market in 1993, which dropped significantly in 1994. The domestic share of the rigid thermal insulation market in Canada has remained at this lower level despite competitive advantages in such areas as service and delivery and despite lower prices as a result of competition from dumped imports.

Counsel for Exeltherm submitted that Exeltherm should not be viewed as a new entrant in the rigid thermal insulation market in Canada. Rather, it should be viewed as a continuation of Domtar Inc. (Domtar). Exeltherm bought Domtar’s business, including the fixed assets, the goodwill and accounts receivable. Many of its technical, sales and marketing people were formerly employed by Domtar.

Exeltherm’s production and capacity utilization have fallen short of its reasonable expectations. Furthermore, Exeltherm’s capacity utilization is considerably lower than that of its US competitors. Higher levels of production and capacity utilization would reduce Exeltherm’s unit fixed costs, increase bulk material purchases and reduce material costs. Reduced costs would enhance Exeltherm’s ability to service distant markets.

It was submitted that the injury suffered by Exeltherm is a direct cause of the price competition from dumped imports. Polyiso insulation board from Canada and the United States is interchangeable. As a commodity product, it is easy for customers to change suppliers, particularly as very few term contracts are used in the market. Prices started to decline in 1993 as a result of a price war between Celotex and NRG. Prices rapidly declined in 1994 following Schuller’s entry into the market and because Schuller sold polyiso insulation board directly to contractors, through its Canadian subsidiary Schuller International Canada Inc. (Schuller Canada), using Atlas products. Exeltherm’s sales to distributors fell, as sales of US imports to distributors rose. Given the commodity nature of the product, Exeltherm was required to match dumped prices to limit its lost sales. The responses to the purchaser’s questionnaire indicate that Exeltherm was responding to, rather than initiating, the downward trend in prices.

As far as certain requests for exclusion were concerned, counsel for Exeltherm indicated that, in the event that the Tribunal made an injury finding, Exeltherm consented only to an exclusion for the subject goods in excess of 16 ft. in a single length imported by two particular companies for use in the manufacture of wood drying kilns by these two companies. With respect to other products, Exeltherm does not consent to an exclusion. The other products, or substitutable products, are available from domestic production. Although some of the products for which an exclusion was requested may have some specialty features, in counsel’s submission, the consumer does not distinguish between the imported products and those available from domestic production.

As to the request for exclusion for the subject goods imported into Canada west of the Ontario/Manitoba border, counsel for Exeltherm submitted that Exeltherm serves Manitoba, Saskatchewan and Alberta and that it hopes to serve British Columbia, absent any dumping. As to the requests for exclusion for particular producers, counsel submitted that it is the Tribunal’s practice to consider injury to the domestic industry by exporters en masse. The Tribunal has not excluded a particular producer in the past. 

Importers and Exporters

Schuller and NRG

Counsel for Schuller and NRG submitted that the price of polyiso insulation board started to decline in 1994 after Exeltherm entered the market. From its inception, Exeltherm has experienced rapid growth in sales over a short period of time. To achieve such growth in a commodity market, Exeltherm was required to be extremely aggressive on price. Thus, it was Exeltherm, and not US exporters that already served the Canadian market, that drove prices down. As proof, counsel referred to the evidence and testimony of a number of persons who appeared before or filed information with the Tribunal attesting to Exeltherm’s aggressive pricing.

Counsel for Schuller and NRG submitted that Exeltherm did not lose any sales as claimed. As Exeltherm had never made any sales to several of the firms that it claims to have lost, such claims must be viewed as a loss of additional sales. Furthermore, as Exeltherm has experienced rapid growth in both the volume and the value of its sales over the period of its short existence, it has gained considerably more sales than the additional sales that it claims to have lost. In fact, Exeltherm’s sales volume of polyiso roof insulation board exceeded the reasonable expectations of its initial market projections.

It was submitted that, for Exeltherm to be successful in this case, it must establish that it was injured through price suppression. However, as far as its allegations of price suppression were concerned, counsel for Schuller and NRG submitted that, for many of the projects identified in the allegations, either Schuller’s or NRG’s bid price was higher than Exeltherm’s price or Schuller or NRG did not bid on the particular project. In fact, counsel contended, the preponderance of evidence points to Exeltherm as the price leader.

Counsel for Schuller and NRG submitted that material injury implies injury of real importance or significance. After reviewing the financial information reported by Exeltherm, including its long-term debt, cost allocations and cost of goods manufactured, counsel suggested that Exeltherm was not suffering the injury that it claims and that any problems that it may be experiencing are not caused by dumped imports. As to what went wrong for Exeltherm in terms of its business plans and projections, counsel pointed to Exeltherm’s failure to achieve targeted export sales and sales of laminated boards. In addition, the market for polyiso wall insulation board has been stagnant, contrary to expectations.

Counsel for Schuller and NRG argued that, for anti-dumping duties to be imposed from the date of the Tribunal’s finding, the Tribunal must find that the domestic industry will suffer material injury in the future or that there is a threat of future injury. As such, counsel is opposed to the approach articulated by the Tribunal in Inquiry No. NQ-95-001,� to the effect that anti-dumping duties will be imposed on imports of the subject goods solely on the basis of a finding of injury, without the Tribunal making a finding of future injury or threat of future injury. Counsel further submitted that, if the Tribunal were to consider threat of injury, the evidence would show that US imports do not threaten to cause injury to the domestic producers of polyiso insulation board.

It was submitted that none of the injury allegations made by Exeltherm relate to tapered, composite or vented products and that these products should be excluded from any injury finding. Moreover, based on prohibitively expensive freight costs relative to the value of the goods being shipped, Exeltherm cannot serve the market in the province of British Columbia.� Consequently, counsel for Schuller and NRG also requested an exclusion from the finding for the subject goods imported into that province. 

Jim Walter and Celotex

Counsel for Jim Walter and Celotex submitted that domestically produced polyiso insulation board constitutes two classes of like goods: polyiso wall insulation board and polyiso roof insulation board. In support of this proposition, a number of distinguishing features between wall insulation board and roof insulation board were noted: (1) they are sold through different distribution channels in the market; (2) roof insulation board, unlike wall insulation board, is often sold as part of a complete roofing system; (3) a different and patented technology, the “free rise” process, is available for making wall insulation board but not for making roof insulation board; and (4) roof insulation board is generally thicker than wall insulation board and, though wall insulation board may be substituted for roof insulation board, the opposite does not appear to be possible.

Counsel for Jim Walter and Celotex further submitted that imports of wall insulation board have not injured domestic production of polyiso wall insulation board. There is more significant competition in the wall market from other undumped products such as polystyrene, mineral wool and fibreglass insulation. The presence of these undumped alternatives in the wall market creates a “competitive equilibrium” which affects the demand for and price of polyiso insulation board. Counsel also noted that a considerable volume of imports were either undumped or dumped at very low margins. Moreover, the evidence� indicates that prices for wall insulation board have been relatively steady and, in some cases, have actually improved relative to prices for roof insulation board.

Counsel for Jim Walter and Celotex submitted that the fact that Exeltherm did not meet its business projections should not be seen as evidence of injury from dumping. Exeltherm was entering a commodity market where suppliers had established relationships with customers. Its projections for capacity utilization, gross profits and market shares were, therefore, unreasonable and unrealistic. Further, Exeltherm could only capture market share with low prices. As such, it must be held responsible, at least in part, for the price declines in the market. In addition, any injury from Exeltherm’s failure to penetrate the northeastern United States could not be blamed on dumping. 

Counsel for Jim Walter and Celotex contended that Exeltherm had adopted market practices that have alienated market players and resulted in increased costs, thereby contributing to its own injury.� Moreover, counsel noted that, although the volume of imports increased in the fourth quarter of 1996, Exeltherm’s financial situation actually improved, suggesting that increased imports were not the problem.

In sum, counsel for Jim Walter and Celotex submitted that US imports had not caused injury to Exeltherm, nor did the evidence establish that US imports posed a threat of injury. However, in the event that the Tribunal finds that Exeltherm has been materially injured by dumped imports, counsel requested that certain products manufactured by Celotex be granted an exclusion from the finding. The request for exclusion encompassed numerous wall sheathing products: Thermax Sheathing, Thermax AgTherm, Thermax Light Duty, Thermax Metal Building Board, Thermax Heavy Duty, Thermax Heavy Duty Plus, CDN Sheathing and Quik-R Sheathing. Counsel submitted that these Celotex products have different characteristics than domestically produced goods, that they represent a very small percentage of the market and that they are priced higher than domestically produced wall insulation board. Counsel further noted that certain specialty products produced by Exeltherm are only available in minimum orders of two truckloads. Counsel also supported the exclusion for goods imported into British Columbia.

Salton

Counsel for Salton requested that, in the event of an injury finding, Salton be granted an exclusion for polyiso insulation board in excess of 16 ft. in a single length solely for use in the construction of drying kilns used in the lumber industry. Counsel indicated that Exeltherm had agreed to this exclusion.

Buildmat

BUILDmat’s representative limited his arguments to those in respect of wall insulation board. He argued that Exeltherm led prices down and that price competition in this segment of the market is between Exeltherm and distributors that have had to cut their margins to stay competitive. Low prices in a commodity market explain how Exeltherm has obtained a dominant position in Ontario in such a short period of time. This, and other factors such as Exeltherm’s minimum order requirement and debt load, can explain whatever injury that it may be suffering.

BUILDmat’s representative submitted that an exclusion should be granted for many of the specialty products imported into Canada. With such a low demand for these products in the Canadian market and Exeltherm’s minimum order requirement of two truckloads, these products will never be supplied from domestic production. Furthermore, these products can be significantly more expensive than those produced by Exeltherm. 

BUILDmat’s representative also requested an exclusion for polyiso insulation board in excess of 16 ft. in a single length imported by a customer of BUILDmat for use in the construction of drying kilns used in the lumber industry. This request for exclusion was identical to a request from Salton to which Exeltherm had already agreed.

Lexsuco

Lexsuco’s representative submitted that any injury suffered by Exeltherm was self-inflicted. He stated that, over the past two years, there has been a steady decline in the Canadian market price for polyiso insulation board, which, he believed, was initiated by Exeltherm. He further submitted that this aggressive pricing by Exeltherm has forced Lexsuco to pressure its US suppliers to lower their pricing. Although these US suppliers had come down in price and he had, himself, shrunk Lexsuco’s own margins, he submitted that Lexsuco still could not meet Exeltherm’s price. As a result, he stated that Lexsuco has lost considerable sales volume, which, he believed, went to Exeltherm. Accordingly, the representative saw no justification for an injury finding to protect Exeltherm.

ANALYSIS

Pursuant to section 42 of SIMA, as amended by the World Trade Organization Agreement Implementation Act,� the Tribunal is required to “make inquiry ... as to whether the dumping or subsidizing of goods [to which the preliminary determination applies] ... has caused injury or retardation or is threatening to cause injury.” It was not alleged that the domestic industry has suffered retardation. As such, in making a finding under subsection 43(1) of SIMA, the Tribunal will first consider whether the domestic industry has suffered injury. Injury and threat of injury are distinct findings, and the Tribunal is of the view that it does not need to make a finding relating to both under subsection 43(1) of SIMA. Only where the Tribunal makes a finding of no injury will it consider threat of injury.�

“Injury” is defined in section 2 of SIMA as “material injury to a domestic industry.” “Domestic industry” is defined, in part, as “the domestic producers as a whole of the like goods or those domestic producers whose collective production of the like goods constitutes a major proportion of the total domestic production of the like goods.” Therefore, in arriving at its decision in the present inquiry, the Tribunal will first determine which domestically produced goods are “like goods” to the subject goods and then determine who are the domestic producers of those goods and, thus, which producers constitute the domestic industry. The Tribunal will then determine whether the domestic industry has suffered injury and, if so, whether a causal relationship exists between that injury and the dumping of the subject goods. 

Like Goods

Subsection 2(1) of SIMA defines “like goods,” in relation to any other goods, as:

(a) goods that are identical in all respects to the other goods, or

(b) in the absence of any goods described in paragraph (a), goods the uses and other characteristics of which closely resemble those of the other goods.

The Deputy Minister described the subject goods as “faced rigid cellular polyurethane-modified polyisocyanurate thermal insulation board originating in or exported from the United States of America.” The evidence before the Tribunal is that the foam component of the subject goods and that of the domestically produced polyiso insulation board have substantially the same chemical composition and physical properties. These products are sold in similar thicknesses, have similar insulation values (R-values) and have the same end uses. Although there may be some differences between these products in the facer materials regularly used, there are considerable similarities, and both imported and domestically produced goods employ a facer of some kind.

All polyiso insulation board sold in Canada must meet or exceed the Canadian General Standards Board (CGSB) specification CGSB-51.26-M86, which specifies tolerances for physical properties such as compressive strength, thermal resistance, water vapour permeance, dimensional stability and water absorption. Compliance with established standards of organizations such as the CGSB and Underwriters’ Laboratories of Canada ensures the physical and technical interchangeability of polyiso insulation board regardless of the source of supply. Of the 22 respondents to the Tribunal’s purchaser’s questionnaire, 19 that have experience with polyiso insulation board from Canadian and US sources reported that the domestic and imported products were physically interchangeable. Therefore, the Tribunal finds that domestically produced polyiso insulation board constitutes “like goods” to the subject goods.

Counsel for Jim Walter and Celotex argued that polyiso insulation board is comprised of two classes of goods: polyiso wall insulation board and polyiso roof insulation board. If the Tribunal finds that there is more than one class of goods, it must conduct its injury inquiry with respect to each class of goods and make a separate finding for each class.� In this regard, counsel limited their arguments to polyiso wall insulation board, submitting that domestic production of that product has not been injured by dumping.

In considering whether there is more than one class of goods, the Tribunal must determine whether the alleged separate classes of goods constitute “like goods” to each other. If the alleged separate classes of goods exhibit this relationship to each other, they will be regarded as comprising a single class of goods. In terms of the criteria set out for “like goods” under subsection 2(1) of SIMA, this examination typically, as in this case, involves goods that are not “identical in all respects.” Therefore, the Tribunal must consider whether the “uses and other characteristics” of the goods “closely resemble” each other. This involves a comparison of their physical characteristics, such as composition, properties, appearance and method of manufacturing, and their market characteristics, such as use, substitutability, pricing, channels of distribution and customer perceptions.�

Regardless of its intended application, the foam component of polyiso insulation board has substantially the same chemical composition, physical properties and appearance. Both wall insulation board and roof insulation board are, for the most part, manufactured using the same method and employing the same facilities and production employees. Although roof insulation board traditionally uses facers (e.g. black felt) that may be different from those usually used in wall insulation board (e.g. foil kraft), the Tribunal received evidence that certain roof and wall products can be, and sometimes are, used interchangeably. 

The Tribunal notes that roof insulation board and wall insulation board may be distributed through different marketing channels. However, on balance, this difference is not sufficient for the Tribunal to find that there is more than one class of goods. The Tribunal also notes that one US producer employs a unique process for the production of polyiso wall insulation board, namely, the “free rise” process. However, with the exception of this one producer, all other Canadian and US producers employ the same process for both roof and wall products, namely, the “restrained rise” process. In any event, the Tribunal is not convinced from the evidence that insulation board produced by the “free rise” process is actually perceived by customers as different from insulation board produced by the “restrained rise” process.

Reviewing the evidence in its entirety, the Tribunal is satisfied that there is a single class of goods comprising polyiso insulation board.

Domestic Industry

Having determined that the like goods in this inquiry are domestically produced polyiso insulation board, the Tribunal must determine which producers constitute the domestic industry for purposes of assessing injury. The term “domestic industry” is defined in subsection 2(1) of SIMA, in part, as “the domestic producers as a whole of the like goods or those domestic producers whose collective production of the like goods constitutes a major proportion of the total domestic production of the like goods.” In this case, there are four domestic producers of polyiso insulation board, with Exeltherm accounting for well in excess of three quarters of total domestic production. As Exeltherm constitutes a major proportion of total domestic production of polyiso insulation board, the Tribunal regards it as constituting the domestic industry for purposes of this inquiry.

Injury

Subsection 37.1(1) of the Special Import Measures Regulations� (the Regulations) prescribes certain factors that the Tribunal may consider in determining whether a domestic industry has been injured by dumped or subsidized imports. These factors include the volume of dumped or subsidized goods and their effect on prices in the market for like goods and the consequent impact of these imports on a number of economic factors, such as actual or potential declines in output, sales, market share, profits and return on investment. Prior to considering such factors in its analysis of economic indicators in this inquiry, the Tribunal considers it useful to briefly discuss the evolution and structure of the polyiso insulation board market in Canada. 

Market Structure

Domestic Industry

As noted above, in addition to Exeltherm, which accounts for more than three quarters of Canadian production of polyiso insulation board, there are three known smaller Canadian producers of polyiso insulation board, namely: isox Maritime Limited (isox Maritime), Cocagne, New Brunswick; Polytherm Isolation Inc., Saint-Côme, Quebec; and Enerlab Inc., Boucherville, Quebec. These smaller producers are essentially regional suppliers of specialty products, such as tapered and composite polyiso insulation board, that compete only to a limited extent with large suppliers such as Exeltherm.�

Prior to 1994, Canadian demand for high thermal insulation was largely satisfied by two products, thermo-set, rigid phenolic foam insulation board and fibreglass insulation. Phenolic insulation board was produced by both Domtar and Owens Corning Fibreglass (Owens), while fibreglass insulation was produced by Owens. In 1994, Owens closed its phenolic insulation board plant and also sold the marketing rights for its fibreglass roofing products to Schuller. In the same year, Domtar also left the phenolic foam insulation business and sold its phenolic foam insulation plant in Cornwall, Ontario.�

Exeltherm was incorporated in July 1994 to purchase Domtar’s Cornwall plant and convert it for the production and sale of polyiso insulation board. Exeltherm started out as a joint venture between a management/employee group, represented by Exeltherm Holdings Inc., and Domtar. On December 28, 1995, Exeltherm purchased the shares held by Domtar, and the company is currently owned, directly and indirectly, by its management and employees. Exeltherm has produced polyiso insulation board since July 1, 1994, and does not produce any other products.

According to the evidence, in 1993-94, the phenolic foam insulation board industry, in both Canada and the United States, declined rapidly and essentially disappeared.� This was, apparently, largely due to product liability concerns amid indications in the United States that phenolic foam roof insulation could accelerate corrosion of steel roof decks and affect their structural integrity. These same concerns also arose in the Canadian market, resulting in plant closures and product liability actions.�

Against this background, with the commencement of production of polyiso insulation board in the second half of 1994, Exeltherm (then called Techni-Therm) believed that it would secure a large portion of Domtar’s previous phenolic insulation market share. Exeltherm acquired not only Domtar’s physical phenolic insulation business assets, accounts receivable and goodwill but also its related management, production and sales staff.� Exeltherm also expected to capture some of Owens’ phenolic insulation business.

In addition, Exeltherm envisaged a partial displacement of the fibreglass roof insulation market in Canada by polyiso insulation, some market share gains in the single-ply roofing segment in Canada and increased sales from a certain assumed annual rate of growth in the foam plastic insulation industry. Exeltherm also expected to capture a small portion of the market in the northeastern United States. Details of these projections are contained in Exeltherm’s business plan.�

Importers and Exporters

Revenue Canada identified 8 exporters and some 80 importers of the subject goods over the investigation period. However, there exists a relatively high concentration of imports, with the top 3 importers, Convoy Supply Limited (Convoy), Schuller Canada� and the Roofmart chain, representing an estimated 30 percent of total imports in 1995. Similarly, the top 2 exporters, Atlas and NRG, represented well over half of total shipments to Canada during the period of investigation.�

US producers have had a long-standing interest in the Canadian polyiso insulation board market. Indeed, US producers, such as NRG, Celotex and Firestone Building Products, were selling polyiso insulation board through distributors in the Canadian market well before the entry of Exeltherm. According to the evidence, with the demise of phenolic insulation board, US interest in the Canadian polyiso insulation board market has intensified, with numerous US producers competing for market share since 1994.�

In particular, Schuller entered the Canadian market in 1994, following the Owens transaction, selling primarily product manufactured by Atlas. According to the evidence, the Atlas product, as sold in Canada by Schuller Canada and other importers, was the single largest source of US polyiso insulation board supplied to Canada from 1994 until the summer of 1996.� At that time, Schuller acquired NRG, and its relationship with Atlas ended.�

Marketing, Pricing Practices and Distribution

The commercial side of the polyiso insulation board business has two levels of trade. The first level is represented by “single source” suppliers and distributors/retailers. The second level of trade is represented by roofing and wall contractors, which purchase either from distributors or directly from the manufacturer. In certain instances, brokers or sales agents are used by manufacturers to market commercial polyiso insulation board to the first level of trade. Exeltherm presently sells its commercial roofing products, which comprise the vast majority of its sales, directly to contractors in Manitoba, Ontario and Quebec. In the rest of Canada, it sells its roofing products to distributors. As for its commercial wall products, for the most part, Exeltherm sells these through distributors/retailers across Canada.�

According to Exeltherm, it initially intended to sell its commercial polyiso roof insulation board and its polyiso wall insulation board through distributors in all Canadian provinces, with the exception of direct sales to roofing contractors in Ontario.� The Ontario exception was a continuation of the Domtar practice, whereby Domtar had always sold directly to contractors in that province.� However, things did not develop as planned, and Exeltherm began selling directly to roofing contractors in Manitoba and, in 1996, in Quebec. Witnesses for Exeltherm testified that the company had to go directly to roofers because the availability of low-priced US product to distributors had eroded margins at this trade level to the point where these sales had become non-sustainable.� Accordingly, Exeltherm was compelled to bypass this trade level with a view to improving its margins by direct sales to roofing contractors. 

As with its commercial wall products, on the residential side of its polyiso insulation board business, Exeltherm sells virtually all of its sheathing products through building supply distributors located across Canada.

Most of the US producers of polyiso insulation board market their products in Canada through distributors. In many cases, these distributors are also the importers of the goods. The one notable exception was Schuller, which initially entered the Canadian market by selling directly to roofing contractors through its Canadian subsidiary, Schuller Canada. However, following Schuller’s recent acquisition of NRG in the summer of 1996, Schuller’s sales to Canada are through NRG which, in turn, are exclusively through distributors.�

Single source suppliers sell “private label” polyiso insulation board roofing systems, or components thereof, directly to roofing contractors or through distributors/retailers. Given the generic nature of polyiso insulation board , single source suppliers of roofing systems purchase polyiso insulation board from any one of a number of manufacturers for incorporation into their brand-name roofing systems. A single source supplier provides a system warranty for its roofing system, regardless of the origin of the polyiso insulation board. Thus, all other things being equal, price can and, according to the evidence, does become a principal factor in a single source supplier’s choice of polyiso insulation board.�

The market for polyiso insulation board in Canada is dominated by single project sales for both new and replacement commercial roofs. Term contracts for either roof sales or wall sales are seldom used in the industry.� The market is, therefore, not characterized by fixed or long-standing supplier-customer relationships. On the contrary, the evidence shows that relationships are highly transitory, and purchasers readily switch between suppliers, often on the basis of the latest and lowest price quotation.

Delivery costs are an important element of the purchase price of the goods, given that polyiso insulation board is a relatively light but bulky product to ship. This creates primary and secondary economic shipping “rings” for manufacturers. According to the evidence, the primary economic shipping ring for both Canadian and US manufacturers is about 600 to 700 miles from the plant.� The farther outside this radius, the more freight costs affect a manufacturer’s ability to compete, especially against suppliers in closer proximity to the relevant point of sale.

According to the evidence, Exeltherm establishes list prices for polyiso insulation board.� However, the evidence shows that, over the period of inquiry, Exeltherm’s actual market prices were at a significant and increasing discount to list prices.� The use of price lists appears to be less common in the case of suppliers of US product.� For both Exeltherm and the US suppliers, the evidence indicates that prices are set on the basis of prevailing competitive conditions.�

Moreover, as noted earlier, sales are usually made on the basis of verbal quotations. Typically, purchasers solicit quotations from more than one supplier. The various quotations will often be used by the purchasers to reduce competing quotations in a process referred to by witnesses as “price peddling.�” As part of this process, whether a sale is to a contractor or to a distributor/wholesaler, purchasers will often come back for quotations from a given polyiso insulation board supplier more than once, although, given the verbal nature of the process, this may not be evident on the final bid documents. Occasionally, contractors may seek further price reductions from a chosen supplier, even after the sale has been awarded.�

Analysis of Economic Indicators

In determining whether the domestic industry has suffered injury, the Tribunal reviewed the key economic indicators over the period from January 1, 1993, to September 30, 1996, inclusive (hereinafter referred to as the Tribunal’s period of inquiry), as updated by more current information filed by parties during the course of the inquiry, such as that pertaining to Exeltherm’s financial data for the period ending December 31, 1996. Table 2 summarizes some of the key economic indicators over the period of inquiry. For reasons of confidentiality, only the index values of most indicators can be presented.

TABLE 2

ECONOMIC INDICATORS

(January 1, 1993, to September 30, 1996)������Jan. 1 - Sept. 30���1993�1994�1995�1995�1996��Production -Exeltherm1 (1994=100)��N/A��100��184��130��189��Total US Imports2 (1994=100)��57��100��136��102��106��Apparent Market (MBF3)�������Volume�78,815�146,643�218,895�160,728�184,977��% Change�-�86�49�-�15��Market Share1 (% Volume)-(1994=100)1�������Exeltherm’s Sales�0�100�167�160�193��Sales of US Imports�114�100�91�92�87��Average Net Delivered Selling Prices1 (1994=100)�������Exeltherm�N/A�100�97�97�93��Importers4�104�100�91�92�84��Gross Margins - % of sales - (polyiso insulation board)1 (1994=100)�������Exeltherm�N/A�100�113�100�138��Capacity Utilization Rate1 (1994=100)�������Exeltherm�N/A�100�88�84�104��	

N/A = Not applicable.

Notes:

1.	Represents indexed values, using 1994 as the base year, calculated separately for Exeltherm and imports.

2.	There were no known imports from other countries over the period of inquiry.

3.	MBF= thousand board feet. One board foot has an area of one square foot by a thickness of one inch.

4.	Average for questionnaire respondents only.

Source: Protected Pre-Hearing Staff Report, February 5, 1997, and revised February 20, 1997, Tribunal Exhibits NQ-96-003-7 and 7B (protected), Administrative Record, Vol. 2 at 33-109.��Apparent Market

The apparent market for polyiso insulation board expanded significantly over the period of inquiry. In volume terms, it almost tripled from 1993 to 1995 and grew by a further 15 percent in the nine-month period ending September 1996 over the corresponding 1995 period. Based on actual sales data, Exeltherm’s share of the domestic market grew in 1995 over 1994 and showed some additional growth in the first nine months of 1996 over the corresponding period in 1995.

As to total imports from the United States, volumes increased strongly from 1993 to 1996. However, given the substantial expansion of the total market, the market share held by US imports actually declined over the 1993-96 period. Despite this overall decline in market share by US imports, the evidence shows that certain US suppliers, such as Schuller and Atlas, actually experienced market share gains over this period.�

It should be noted that Exeltherm’s 1994 domestic market share, as indexed in Table 2, reflects only a half year of sales in 1994, as it began producing polyiso insulation board only in July 1994. This inflates Exeltherm’s apparent rate of market share growth, when comparing its 1995 market share, based on a full year’s sales, to its 1994 market share. When this factor is taken into account, the data show that Exeltherm’s market share has only increased somewhat over the period of inquiry.�

In evaluating the movement of market shares over the period of inquiry, the Tribunal considers it relevant to take into account the evidence that, in the pre-1994 period, phenolic foam insulation board was competing with polyiso insulation board in the Canadian rigid insulation board market. The United States was dominant in polyiso insulation board, while the Canadian producers, Domtar and Owens, were dominant in phenolic foam insulation board.� With the demise of phenolic insulation board, a void in Canadian production was created, which Exeltherm sought to fill by converting the Domtar facility to the production of polyiso insulation board.

However, right from its inception, Exeltherm only managed to capture a portion of the total market for rigid insulation board that had been previously supplied from Canadian production, as US imports also moved quickly to fill the void.� Indeed, the volume of US polyiso insulation board imports increased by 65 percent in the year in which Exeltherm entered the marketplace and by a further 36 percent in 1995.� Although Exeltherm has been able to increase sales volumes because of a quickly expanding market, it has not been able to re-capture the previous Canadian position in the rigid insulation board market that it had anticipated in its initial business plans� or make any significant gains in market share beyond the initial level captured.

Production and Capacity Utilization

While Exeltherm’s polyiso insulation board production increased over the period of inquiry, its capacity utilization remained at low levels, both in absolute terms and in relation to some of its US competitors.� Moreover, both total production and capacity utilization were below the target levels established by Exeltherm in its initial business plans.�

According to the evidence, one of the reasons for the shortfall in production and capacity utilization is that Exeltherm’s expected sales to the market in the northeastern United States have not materialized. A witness for Exeltherm testified that the company’s plans for the US market had had to be put on hold because of the difficulties that it was having in its home market with dumped US imports.� According to the witness, if Exeltherm had been operating at higher production and capacity utilization rates, it would have been able to increase bulk material purchases, reduce unit fixed costs and extend its competitive economic ring of operation.�

Pricing Trends

Over the Tribunal’s period of inquiry, average net delivered selling prices fell for both Exeltherm and suppliers of US polyiso insulation board, despite the fact that there was robust demand for the product. In fact, Exeltherm’s average net delivered selling price dropped by 7 percent from January 1, 1994, to September 30, 1996, with the importers’ average selling price dropping by 16 percent over the same period.� Because such average prices may be affected by product mix, the Tribunal also looked to specific trends in bellwether items. 

In this regard, US imports’ and Exeltherm’s average prices for selected high-volume roofing products� reveal a similar pattern of decline to the overall average pricing, with US import prices falling farther (17 percent) than Exeltherm’s prices (11 percent). Price declines on specific roofing products ranged from 10 to 21 percent for US products and from 5 to 14 percent for Exeltherm products, over the period of inquiry.� During the same period, Exeltherm’s prices for wall insulation board present a more mixed pattern and somewhat firmer pricing, although prices did drop for two out of its three bellwether items.�

The discrepancy between Exeltherm’s list prices and its actual average selling prices for its bellwether roofing products for the key Ontario market widened considerably over the period of inquiry, i.e. Exeltherm sold at increasingly greater discounts off list prices during this period.�

Finally, Exeltherm’s prices have been falling as raw material costs have been rising. More particularly, during the period covering July 1994 to March 1996, the price of MDI and polyol, which represent the lion’s share of the total material costs to produce polyiso insulation board, increased by 22 and 16 percent respectively.�

Financial Performance

Exeltherm reported net losses on sales of polyiso insulation board for fiscal years 1994 and 1995 and for the nine-month period ending September 30, 1996. However, net losses declined over the period and were marginal for the nine months ending September 30, 1996.� According to evidence presented at the hearing, preliminary results for Exeltherm’s 1996 fiscal year ending December 31, 1996, show sales of polyiso insulation board to be slightly profitable.�

Gross margins achieved on sales of polyiso insulation board remained fairly constant over 1994 and 1995 and, based on preliminary full year figures, appear to show some improvement for 1996.� During the period of inquiry, Exeltherm’s cost of goods sold expressed as a percentage of net sales declined by 3 percentage points, while total expenses expressed as a percentage of net sales remained relatively constant.� This suggests that the slight improvements in Exeltherm’s financial performance over the period of inquiry are due to improvements in its cost structure, keeping in mind that average unit selling prices have been declining.

Counsel for the US exporters raised a number of arguments regarding Exeltherm’s financial statements. These included: (1) the manner in which Exeltherm had written down certain assets and long�term debt; (2) the existence of certain apparent inventory discrepancies; (3) matters relating to the calculation of general selling and administrative expenses and factory overhead; (4) the allocation methodology and ratios used by Exeltherm in charging expenses to polyiso insulation board; (5) the manner of accounting for potential warranty claims; and (6) the appropriateness of certain management fees.

The Tribunal examined each of the arguments raised and finds that, for the most part, while accounting methodologies may be a subject for debate, Exeltherm has been fully transparent in its financial reporting and that it made its best efforts to provide a reasonable financial statement of its polyiso insulation board business. Moreover, while certain data were revised following questions by counsel, there is nothing which indicates any fundamental misstatement of facts.

The Tribunal notes that the crux of Exeltherm’s case of injury on financial performance is that the dumping has resulted in margins which are substantially lower than those expected in the business plans that it prepared for its bankers in 1994 and which are lower than those found in related industries.� The Tribunal further notes that, although there was some improvement in gross margins in 1996, Exeltherm’s gross margins are still at injuriously low levels by any reasonable measure.

Indeed, its gross margins over the entire period are not only well below its projections and comparable industry benchmarks but also well below actual or targeted gross margins for some of its US competitors such as NRG� and the Jim Walter organization.�

The low gross margins reported by Exeltherm would be expected to produce unsatisfactory net income or losses as, in fact, Exeltherm has reported. This picture of financial under-performance and injury, particularly reflected at the gross margin level, remains convincing to the Tribunal, notwithstanding the arguments raised by counsel for the US exporters.

Summary

To sum up, Exeltherm saw its prices decline over the period of inquiry, despite an increase in raw material costs and strong increases in demand for polyiso insulation board. Although it has increased its production and sales of polyiso insulation board since 1994, its market share and plant loading have fallen short of expectations and its gross margins are at injuriously low levels. In the Tribunal’s opinion, the extent of the injury suffered by the domestic industry, particularly as reflected in Exeltherm’s financial performance, is material.

Causation

Dumping Effects

The Tribunal must next consider whether there is a causal link between the material injury suffered by the domestic industry and the dumped imports. Subsection 37.1(3) of the Regulations prescribes factors that the Tribunal may consider in examining this issue. The Tribunal must also examine other factors to ensure that injury caused by such factors is not attributed to the dumped imports. In considering the issue of causation in this inquiry, the Tribunal examined, in particular, the nature of the product, market share developments in the polyiso insulation board and the broader rigid insulation markets and pricing trends. In addition, the Tribunal examined the evidence relating to specific allegations of lost sales, price suppression and price erosion at certain accounts.

The Tribunal notes that the evidence clearly indicates that the overwhelming majority of polyiso insulation board sold in the Canadian market is sold on a commodity-type basis. This was confirmed by the written and oral testimony of witnesses for the domestic industry and witnesses for the importers and exporters.� Respondents to the Tribunal’s questionnaires also described the commodity nature of the product.

Indeed, the Tribunal finds little to indicate any strong product differentiation between the high�volume core products sold by Exeltherm and those sold by suppliers of US products in the Canadian market. These core products can generally be described as polyiso insulation board ranging from 0.5 to 4.0 in. in nominal thickness, with typical facers such as felt, fibreglass, foil kraft, foil kraft foil or equivalent facers. These products comprise a very significant portion of total Canadian demand for polyiso insulation board. The Tribunal recognizes that US producers have tried to differentiate some of their products which possess certain specialty features provided, for the most part, by the facer used on the insulation board. However, according to the evidence, these products constitute only a small portion of total US imports and an even smaller portion of the Canadian market.� Moreover, the evidence indicates that Exeltherm’s products can be and have been substituted for many of these US products. This suggests that, as a number of witnesses stated, from a purchaser’s or an end user’s perspective, any technical or physical differences which may exist can be compensated for and, therefore, are not critical to the purchasing decision.� Moreover, the foam component of the insulation board has substantially the same physical properties. In any event, the presence of small quantities of specialty products in the Canadian market does not alter the overall picture for the Tribunal, which is that of a commodity market. 

In a commodity market, one of the principal factors governing buying and selling decisions is price. According to the evidence, the polyiso insulation board market strongly exhibits this typical characteristic of a commodity market. In this connection, the Tribunal notes that, in the survey conducted by Tribunal staff regarding market characteristics, about half of all purchasers that responded indicated price as the single most important factor in choosing a supplier, and about 90 percent identified price as one of the three most important factors.� This evidence was confirmed by numerous witnesses, including a witness for Carlisle, a major Canadian distributor of membrane-based roofing systems,� a witness for isox Maritime, a small Canadian producer of polyiso insulation board,� as well as several witnesses representing importers and US exporters,� all of whom attested to the importance of price in making or not making a sale. 

The importance of price in the polyiso insulation board market is reinforced by the highly fluid nature of the relationships between buyers and suppliers. As discussed earlier in these reasons, most sales of polyiso insulation board are done on a one-time project-specific basis, there exists little or no customer loyalty and “price peddling” is common.� In addition, several major distributors carry both domestic and imported products and have a history of switching between suppliers.�

In a commodity market, competitors have to match prices or be faced with potentially substantial loses in sales and market share. In this case, the evidence shows that both US import and domestic prices fell substantially over the period of inquiry.� Exeltherm readily admits that, to maintain its market share, under the prevailing market conditions, it has had no choice but to drop its prices. Similarly, the evidence shows that US producers have chosen to defend their market share by tailoring their prices to prevailing Canadian competitive conditions. In this connection, the Tribunal notes, for example, the testimony of a witness for a major supplier of US product regarding the setting of “target” prices for Canada and the approval process for adjusting these prices for competitive situations.�

Indeed, the evidence also shows that a certain US producer, which was an important supplier to the Canadian market over the period of inquiry, undertook a strategy of aggressive pricing by accepting lower margins on its Canadian sales than on its US sales in order to meet what it considered to be intense competition in the Canadian marketplace.� The evidence also shows that another important US producer was willing to accept low margins in the hope that the market would improve and that the low margins would ultimately eliminate some competitors from the market.� This evidence amply illustrates to the Tribunal the ferocity of the price competition which existed in the Canadian polyiso insulation board market over the period of inquiry. 

This observation is further supported by specific allegations describing lost sales, price erosion and price suppression which Exeltherm provided to illustrate the injury that it claims to have suffered from dumped imports.� A number of these allegations were investigated by Tribunal staff through purchaser’s and importer’s questionnaires.� This investigation clearly reveals that Exeltherm has lost business to lower�priced US products. It also reveals that Exeltherm has won business after lowering its prices from initial bids because of lower competing bids from suppliers of US product. Indeed, in almost all cases, the contract or sale was awarded to the lowest-priced bidder, underscoring the importance of price in choosing suppliers.�

The Tribunal notes that a number of the specific injury allegations made by Exeltherm were challenged by opposing counsel through cross-examination and/or the submission of evidence.� In some instances, opposing counsel were able to show that Exeltherm’s allegations were inaccurate or incorrect in some respect. After taking this into account, the Tribunal finds, nonetheless, that the evidence pertaining to these allegations, on the whole, substantiates that there is price competition between the domestic product and imported product at specific projects and at specific accounts and that this competition is exerting downward pressure on prices in the polyiso insulation board market.

The Tribunal also conducted a price study of bellwether products.� This study indicates that US product supplied through Schuller, in most cases and for most times over the period of inquiry, was sold not only below Exeltherm’s prices but at the lowest average prices for any supplier to the Canadian market that responded to the Tribunal’s requests for information.�

Finally, the foregoing evidence on the aggressiveness of US pricing is corroborated by the testimony of several witnesses. For example, the witness for Carlisle, which, for much of the period of inquiry, sourced its polyiso insulation board requirements from US imports, described Schuller as the most aggressive bidder in Canada over the 1993-95 period.� Another witness, who appeared at the hearing on behalf of a major US producer, also described Schuller as the price leader in Canada in 1995, with Exeltherm and Atlas jockeying for price leadership in 1996.�

The Tribunal notes that the evidence shows that Exeltherm tried a number of times over the period of inquiry to raise prices through price increase announcements to recoup some of the increases in input costs, but was largely unsuccessful.� Having said that, the evidence presented leaves no doubt in the mind of the Tribunal that Exeltherm was competing aggressively with major US suppliers and lowering its prices where necessary in an attempt to make sales. It would also seem from the evidence that, at various times and in various situations, either Exeltherm or one or more of the many US suppliers to the Canadian market were taking turns offering the lowest prices to purchasers and users.�

However, this does not resolve the question of who is acting and who is reacting; who is leading the market on pricing and who is following the market. Such questions are extremely difficult to answer, especially in a commodity-type market such as this one, where there are literally thousands of yearly transactions that are made, in large part, on the basis of verbal quotations and agreements. However, even if Exeltherm was pricing aggressively, the Tribunal is of the view that it was entitled to follow that strategy to defend its market share and, beyond that, to try to increase its sales. Suppliers of US product are, of course, entitled to do the same, but only up to a point - the point at which they “cross the line” by selling at dumped prices in Canada in a way which causes injury to domestic production.� In the Tribunal’s opinion, the preponderance of evidence presented in this case supports the conclusion that suppliers of US product have “crossed the line” and, through their price strategies, including price undercutting, have caused injury to domestic production.

The Tribunal notes that, absent the dumping, Exeltherm claims that it would have been able to increase its market share to levels approaching those levels projected in its business plans. Production and sales volumes would have been correspondingly much higher, especially in light of the explosive growth in market demand for polyiso insulation board which transpired, but which was not envisaged in its business plans. Increased sales would also have enabled the company to increase plant loading, thereby contributing to increased manufacturing efficiencies, lower unit costs and enhanced competitiveness.�

In addition, absent the dumped imports, Exeltherm submits that it would have been able to achieve higher prices for its products and, hence, better operating margins. According to Exeltherm’s estimates, it has lost several millions of dollars in sales revenues and profits as a direct result of the effects of dumping on its polyiso insulation board business and the sale of related products.� The Tribunal notes that the precise effects of dumping, in this case, as in most cases, are difficult to establish on a quantitative basis. However, the Tribunal is satisfied from the evidence that the dumping of US imports of polyiso insulation board has adversely affected Exeltherm’s production, capacity utilization, sales volumes and values, gross margins and overall profitability, to a degree that is material in magnitude.

The Tribunal notes that a number of parties that participated in the inquiry focused their arguments almost exclusively on the wall segment of the polyiso insulation board market. As has been noted, the Tribunal considers the roof and wall segments of the market to constitute a single class of goods, with the wall segment comprising a small proportion of the total polyiso insulation board market. However, given the arguments made, the Tribunal is inclined to make some additional observations regarding this particular market segment.

More particularly, the evidence shows that, although Exeltherm’s wall business is much smaller than its roof business, it still comprises an important part of its product offerings.� The witnesses for Exeltherm described the company’s ongoing efforts to expand this segment of its business.� Despite these efforts, sales have fallen well short of expectations.� Indeed, the evidence shows that, as a percentage of total sales of polyiso insulation board, Exeltherm’s wall sales are disproportionately small compared to those of most US producers.�

Exeltherm also submitted evidence to show that it was unable to sell or to increase sales volumes to many building supply distributor accounts of polyiso wall insulation products.� An examination of this evidence reveals that these accounts were, indeed, sourcing US polyiso insulation board in lieu of domestic product.� As noted earlier, the Tribunal is satisfied that Exeltherm’s product is substitutable for US insulation board and that any physical or technical differences in product offerings are generally not recognized by customers. 

The Tribunal acknowledges that there is more competition from non-subject product alternatives in the wall segment, such as polystyrene, mineral wool and fibreglass, than there is in the roof segment of the market. It follows that prices for wall insulation board may be affected by these alternatives, as well as by the dumped subject goods. However, once polyiso insulation board is specified on a wall project by the architect or the consultant, the domestic and imported products compete directly against each other.� Likewise, where polyiso insulation board is being purchased by building suppliers to be stocked along with other insulation products, polyiso insulation board offered from domestic supply only competes against polyiso insulation board offered by suppliers of imported US product.�

Given the interchangeability of the domestic and imported polyiso insulation board and the importance of price, the Tribunal considers that Exeltherm has suffered adverse effects from dumping in the wall segment of its business and that this has contributed to the material injury that it has experienced on its total polyiso insulation board business.

Factors Other Than Dumping

In making their cases, counsel for the US exporters argued that any injury suffered by Exeltherm was caused by factors other than dumping. The other factors raised included: (1) Exeltherm’s decision to switch from selling through distributors in Ontario and Quebec to selling directly to roofing contractors; (2) its inability to develop export markets; (3) its limited product range; (4) the relatively high cost of its raw materials; (5) its high debt load; and (6) the fact that it “shot itself in the foot” by underpricing the market, thereby “leaving money on the table.” The Tribunal has considered these other factors and finds that they do not explain the injury suffered by Exeltherm, to any meaningful degree, for the reasons stated briefly below.

As far as the decision to sell directly to roofing contractors is concerned, this may well have angered or frustrated certain customers that had previously been Exeltherm’s distributors, but that now found themselves in competition with Exeltherm. However, Exeltherm has stated that it had little choice but to sell directly to roofers because dumped US imports left no room for both manufacturer and distributor markups. In any event, the evidence shows that the practice of direct selling is not new. Prior to Exeltherm, Domtar had always sold directly to roofing contractors in Ontario.� Moreover, other suppliers, such as Schuller Canada, have sold directly to contractors without the use of distributors. Finally, the Tribunal notes that Exeltherm has been able to continue to sell to many distributors despite simultaneously selling to roofers.�

As to Exeltherm’s lack of export sales to the United States, the Tribunal is satisfied from the evidence that this result should be attributed not to any mistakes or disinterest on the part of Exeltherm, but rather to the difficulties faced by Exeltherm since 1994 because of dumped US imports in its home market.� Regarding Exeltherm’s product range, the evidence indicates that Exeltherm has supplied or is able to produce the vast majority of products demanded by Canadian customers.� As for Exeltherm’s raw material costs, although these costs may be somewhat higher than those of one of its US competitors, there is little to suggest that these costs are unreasonably high or uncompetitive with US producers’ costs generally.�

Regarding debt load, the Tribunal has looked at the ratio of Exeltherm’s total debt to total company sales� and does not consider the debt load to be unusual or the associated carrying costs to be excessive. 

Finally, as to the argument about Exeltherm “leaving money on the table,” there is nothing to indicate that Exeltherm’s market intelligence was any better or worse than anyone else’s. Exeltherm, like all suppliers, bid on the basis of the best information available to it, having regard to the intense competitive conditions which existed. If Exeltherm sometimes came in at prices that were lower than necessary to win business and, thereby, “left money on the table,” this must, in large part, be attributed to the price instability and uncertainty caused by dumping and not to other factors, in the Tribunal’s opinion.

Therefore, the Tribunal concludes that factors other than dumping had a negligible impact on the injury suffered by Exeltherm.

Threat of Injury

As noted earlier, the Tribunal is of the view that it need not address threat of injury, where, as in this case, injury has been found. Nevertheless, in view of the arguments made and the evidence submitted in this case on threat of injury, the Tribunal feels that it may be helpful to provide some brief comments in this regard.

The Tribunal notes that important importers and exporters of the subject goods did not cooperate with Revenue Canada or with the Tribunal.� Some of these exporters, which have large margins of dumping against them, appear to have withdrawn from the market in conjunction with the initiation of the dumping investigation. The Tribunal is of the view that, absent an injury finding, such exporters will return and compete for market share as aggressively in the future as they have done in the past.

Furthermore, the evidence available shows that US producers are not operating at full capacity utilization rates;� that new US capacity has recently come on stream or is under construction;� and that existing US facilities, like Canadian facilities, can be geared up relatively quickly to higher production levels, given the relatively low fixed costs associated with the production of polyiso insulation board.� Moreover, considerable US capacity hangs ominously over Exeltherm’s principal Canadian market zones of Ontario and Quebec since it is clustered near the Canadian border, especially in the northeastern United States, within easy shipping distance of many Canadian customers.�

REQUESTS FOR EXCLUSION

Counsel for a number of the parties requested various exclusions in the event that the Tribunal made an injury finding. As mentioned above, counsel for Salton and BUILDmat’s representative requested an exclusion for polyiso insulation board in excess of 16 ft. in a single length for use in the construction of wood drying kilns used in the lumber industry. With certain qualifications, including limits on who may import and use the insulation, counsel for Exeltherm consented to that exclusion. As the Tribunal wants to avoid creating competitive advantages for particular manufacturers of wood drying kilns, it is of the view that the exclusion consented to by Exeltherm should be broadened to apply to imports of these goods by or on behalf of all manufacturers of wood drying kilns, for use in the manufacture of wood drying kilns for the lumber industry.

Counsel for Schuller and NRG and for Jim Walter and Celotex requested an exclusion for polyiso insulation board imported into the province of British Columbia. Although Exeltherm was opposed to this exclusion, the Tribunal is satisfied that an exclusion for the subject goods imported into British Columbia for use in that province is warranted. The evidence shows that very few sales of domestic product have occurred in British Columbia.� The evidence also shows that transportation costs from points in Ontario to British Columbia, relative to the value of the goods shipped, are very high.� In light of this, it is apparent, as acknowledged by a witness for Exeltherm, that British Columbia is not a natural market for the company.� On the basis of the evidence, the Tribunal is satisfied that, even with increased plant efficiencies and absent dumping, Exeltherm is not in a position to competitively serve this market from its single plant in Cornwall. 

The Tribunal also received requests for exclusion for numerous polyiso insulation products, including wall insulation, tapered board, composite board and various “specialty products.”� However, the Tribunal is not satisfied that an exclusion for such products is warranted. As noted in these reasons, although there may be some technical differences between certain domestic and imported products primarily associated with the facer, these differences can be compensated for and are often not recognized by purchasers and end users. In this connection, the Tribunal notes that, in the vast majority of the responses to the Tribunal’s importer’s and purchaser’s questionnaires, there is no indication of any inflexible demand for specific US products. This lends support to Exeltherm’s position that products manufactured by Exeltherm are substitutable for the products for which exclusions are sought.�

Further, Exeltherm has stated that, where customer demand warrants, it can manufacture polyiso insulation board with any facer available in the market� in lengths up to 40 ft. without major modifications to facilities.� The company has also stated that wall insulation is an important part of its business which it hopes to increase. Finally, the evidence shows that Exeltherm has manufactured certain composite board and has recently begun to manufacture tapered board, adding to existing tapered board production by another Canadian producer. 

CONCLUSION

For the foregoing reasons, in accordance with subsection 43(1) of SIMA, the Tribunal finds that the dumping in Canada of faced rigid cellular polyurethane�modified polyisocyanurate thermal insulation board originating in or exported from the United States has caused material injury to the domestic industry, excluding:

(i)	the subject insulation board imported into British Columbia for use or consumption in British Columbia; and

(ii)	the subject insulation board in excess of 16 ft. in a single length imported by or on behalf of manufacturers of wood drying kilns for use in the manufacture of wood drying kilns for the lumber industry.
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