Ottawa, Friday, February 7, 1997

File No. PR-96-021

IN THE MATTER OF a complaint filed by London Photocopy, a member of IKON Office Solutions under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended by S.C. 1993, c. 44;

AND IN THE MATTER OF a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.

DETERMINATION OF THE TRIBUNAL

Pursuant to section 30.14 of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal determines that the complaint is valid in part.

Pursuant to subsections 30.15(4) and 30.16(1) of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal awards the complainant its reasonable costs incurred in preparing a response to the solicitation and in relation to filing and proceeding with its complaint.
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File No. PR-96-021

IN THE MATTER OF a complaint filed by London Photocopy, a member of IKON Office Solutions under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended by S.C. 1993, c. 44;

AND IN THE MATTER OF a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.

FINDINGS OF THE TRIBUNAL

Introduction

On October 10, 1996, London Photocopy, a member of IKON Office Solutions (the complainant) filed a complaint under subsection 30.11(1) of the Canadian International Trade Tribunal Act� (the CITT Act) concerning the procurement by the Department of Public Works and Government Services (the Department) on behalf of the Royal Canadian Mounted Police (RCMP) for the rental/lease of a high�speed photocopier, including maintenance for a 36-month period for the “O” Division print shop, London, Ontario (Solicitation No. LON M6500-6-2927/00/A).

The complainant alleged that it was not given a fair opportunity to participate in the solicitation, in that the RCMP gave significant advantage to Xerox Canada Ltd. (Xerox), thereby not acting in the best interest of exploring new advantageous opportunities for which the RCMP should be accountable, given the source of its funding. Specifically, the complainant alleged that: (a) it was not given a fair opportunity to demonstrate its product before bid closing and/or contract award; (b) critical product information communicated to certain RCMP personnel was not represented at the time of bid evaluation, given the absence from the bid evaluation process of the said RCMP personnel; and (c) a contract was awarded in this instance without clear communication of the Department’s intent, thereby permitting Xerox to offer a remanufactured unit, while other bidders offered brand new equipment as requested by the RCMP. In summary, the complainant alleged that the collage of RCMP participants in the process and the various oral representations and actions of the participants were inconsistent with the original stated requirements of this contract.

The complainant requested, as a remedy, that the designated contract be terminated, that a new solicitation for the designated contract be issued, that the bids be reevaluated and that the contract be awarded to it or that it be compensated for the losses that it incurred as a result of not being awarded the contract. The complainant also claimed its cost of participation in this “unfair” process.

Inquiry

On October 15, 1996, the Canadian International Trade Tribunal (the Tribunal), having determined that the conditions for inquiry set forth in section 7 of the Canadian International Trade Tribunal Procurement Inquiry Regulations� (the Regulations) had been met in respect of the complaint and pursuant to section 30.13 of the CITT Act, decided to conduct an inquiry.

On November 15, 1996, the Department filed with the Tribunal a Government Institution Report (GIR) in accordance with rule 103 of the Canadian International Trade Tribunal Rules.� The complainant filed its comments on the GIR on December 9, 1996. On December 24, 1996, the Tribunal asked the Department to provide an explanation of the origin of the total estimated cost figure in the contract. The Department responded to this question on January 2, 1997, and more fully on January 6, 1997. The complainant submitted its last comments to the Tribunal on January 20, 1997.

Given that there was sufficient information on the record to determine the validity of the complaint, the Tribunal decided that a hearing was not required and disposed of the complaint on the basis of the information on the record.

Procurement Process

The complaint provides that, on March 19, 1996, the complainant met with the RCMP to discuss photocopier requirements and to introduce the RCMP to the complainant’s Océ photocopier technology. According to the complainant, the meeting concluded with those present agreeing that the Océ technology was well worth considering. Accordingly, it was decided to organize a demonstration to view the Océ technology and to determine, pending a conclusive demonstration, whether or not the open bidding process should be pursued for this requirement. The demonstration took place on April 4, 1996.

On April 24, 1996, representatives of the RCMP and of the Department’s London office met to discuss a requirement for a high-speed photocopier. The GIR provided that, although such photocopiers were available through existing standing offers, the RCMP indicated that it had seen a demonstration of new technology (an Océ product) and, given that the Océ product was not one of the photocopiers available through existing standing offers (the Xerox products were), it wanted to explore whether it could achieve greater value by competing the requirement through a competitive open bidding process.

In late May 1996, the RCMP sent a signed requisition to the Department for a high-speed photocopier. The special instructions box on the requisition reads, in part, as follows:

Suggested Suppliers:�High Volume Copier-Duplicator��1. London Photocopy (1994) Inc.�OCE’ 2600 Duplicator��2. Kodak Canada Inc.�Kodak Image Source 110��3. Xerox Canada Ltd.�Xerox 5100��On June 21, 1996, a Notice of Proposed Procurement for this requirement was posted on the Open Bidding Service and in Government Business Opportunities with a bid closing date of July 31, 1996.

The Request for Proposal (RFP) included, inter alia, the following:

We hereby offer to sell to Her Majesty the Queen in right of Canada, in accordance with the terms and conditions set out herein, referred to herein or attached hereto, the services listed herein or on any attached sheets at the price(s) set out therefor.

REQUIREMENT

To provide rental/lease of a hi-speed photocopier including maintenance for a 36 month period in accordance with specifications, Annex A attached for RCMP, London, Ontario.

Under the heading “Evaluation of Proposals,” the RFP indicates that those areas designated mandatory “must” be met for a proposal to be considered. The areas designated “desirable” are to be point rated. The RFP then reads that the selection of the winning contractor will be made on the basis of the best overall value to the Crown in terms of technical merit and cost, i.e. “dollar per point evaluation (bid price divided by rating point).”

The RFP incorporates, by reference, Standard Instructions and Conditions DSS-MAS 9403 (06/94) (DSS-MAS 9403) which provides, under Instruction A.1.(1)(d) that bidders are responsible to “provide a comprehensive and sufficiently detailed bid, including all requested pricing details, that will permit a complete evaluation in accordance with the criteria set out in the bid solicitation.” Instruction B.3., “Condition of Material,” provides that “[m]aterial will be new production of current manufacture conforming to the current issue of the specifications, drawings or part numbers as applicable, unless otherwise indicated in the contractual document.�”

Also included in the RFP is clause A0012T (31/03/95) which deals with bidders’ enquiries during the bidding stage. It states, in part, that “[a]ll enquiries regarding the bid solicitation must be submitted in writing to the Contracting Authority named on page one (1) of this document as early as possible within the bidding period.” Page 1 of the RFP identifies the Department’s contracting officer as the person to whom to direct enquiries. The same clause also states, in part, that “[a]ll enquiries and other communications with government officials throughout the solicitation period are to be directed ONLY to the Contracting Authority named on page one of the solicitation. Non-compliance with this condition during the solicitation period may (for that reason alone) result in disqualification of your bid.”

Two bids were received by the closing date and time: one from Xerox and the other from the complainant.

According to the Department, at the request of the RCMP, the evaluation of offers was deferred to September 4, 1996, to allow the print shop supervisor for the London office of the RCMP to participate in the evaluation. The Department determined that both proposals met all the mandatory requirements of the RFP. Of the total 180 evaluation points available, the complainant received 155 points, and Xerox received 135 points. The Department then calculated the price per point and, on this basis, Xerox’s bid was determined to offer the best overall value to the Crown.

A contract in the amount of $139,860.00 dated September 20, 1996, was established between the Crown and Xerox for the lease during a 36-month period of a Xerox Model 5100 high-speed photocopier. The same day, Xerox telephoned the Department to inform it that there was an error with regard to the monthly rate in the contract. The amount shown was the rate normally used for five-year lease periods, as opposed to three-year lease periods, as was being contracted for by the Department. The Department informed Xerox that the price in the contract was the price that it quoted in its bid. The Department also advised Xerox that it must either honour the price that it submitted or withdraw its bid.

On September 26, 1996, Xerox informed the Department that it did not wish to withdraw its bid. On the same day, the complainant was informed that a contract had been awarded to Xerox. The complainant indicated that Xerox’s Model 5100 photocopier was not a new machine, but a remanufactured product.

On October 31, 1996, Xerox wrote to the Department, in part, as follows:

Clearly, the tender received by us does not require anywhere that the product tendered [be] newly built in our factory. As per your request, I acknowledge in writing that the Xerox 5100 meets and/or exceeds all the criteria set out by the Canadian government in their national standing offer for duplicators. As you know, we did provide a factory processed/built 5100 duplicator and not a used/re-manufactured machine.

As all environmentally sensitive countries require of manufacturers, and to meet Government requests, we have strong environmental practices that actively reduce, reuse and recycle. At Xerox, we only have two types of equipment that we market: “Factory Processed” and “Used”. Each product from the manufacturing plant will never have been at a customer’s location previously, but some parts (ie bolts) may be new or are certified (Xerox is ISO Standards certified) to meet our original equipment specifications. “Used” products, on the other hand, have been at a customer’s location previously, and simply restored to working condition.

In an attachment to the complainant’s submission dated December 6, 1996, “Factory Produced New Model” is defined as follows: “Xerox equipment that has been converted to New Model status, and maintains features and/or functions of the previous model and adds new features and/or functions not available on the previous model. The New Model has been disassembled to a predetermined standard established by Xerox and manufactured to New Model status. It has a new serial number. The New Model contains reprocessed and/or recovered parts that fully meet new product specifications.”

Validity of the Complaint

Complainant’s Position

The complainant submits that, due to severe weather conditions and operational requirements of the RCMP, it was not capable of fully demonstrating the Océ technology, particularly the Océ 2600 system. The demonstration was limited to several minutes and just a couple of sample copy runs. The complainant states that the RCMP agreed that a further opportunity to demonstrate the Océ product should be scheduled to see truly the enhanced opportunities of the Océ system. This opportunity, however, never arose before bid closing and/or contract award. The complainant asserts that both Xerox and Kodak Canada Inc. were given ample time with the RCMP staff to demonstrate fully, prior to award, their proposed offerings. The complainant characterizes the demonstration witnessed by the RCMP using the following analogy: “If the Océ were a car the RCMP has done nothing more than look at it in the showroom. Our company would have expected at least a test drive if not a fair opportunity to show the opportunity for the RCMP under our hood.”

Moreover, the complainant submits that, due to the sudden departure during the evaluation process of two RCMP personnel members originally involved in setting up the decision process, critical information communicated only to that personnel, such as migration to a digital solution, custom lease payment and renewal opportunities and overall technological advantages of the Océ technology for now and in the future, was absent in the award of this contract. The complainant submits that the absence of these two personnel members, who were committed to an open bidding process, “seriously crippled the Océ’s chance of a fair analysis.” In this respect, the complainant contends that the RCMP print shop supervisor repeatedly stated, during and after the procurement process, that the Océ was his product of preference, given the strength of its technical and environmental features.

The complainant further submits that unsatisfactory communication surrounded this procurement process. For example, the awarded unit installed, a Xerox Model 5100, is a remanufactured unit that is a significantly discounted version of the new Xerox Model 5100A. However, the complainant submits, the RCMP clearly indicated in its discussions with it that it would only accept brand new equipment. Had the complainant known that a remanufactured product was acceptable, it could have proposed a less expensive “factory processed” Océ 2500 which also meets all stated criteria in the RFP. Consequently, the complainant submits that the Department’s “best value” evaluation was not fair, due to the absence of a definition of the word “new,” the monetary disparity in comparing a rebuilt Xerox to a brand new Océ system and the fact that neither the Department nor the RCMP knew that the Xerox Model 5100 was not “new.” As such, the Department could not derive the true technical merit to be evaluated. The complainant also submits that, given the launch of the Xerox Model 5100A in October 1994, the Xerox Model 5100 was not new and was not the latest issue of the applicable drawing specification and/or part number. Finally, the complainant submits that the fact that the product offered by Xerox was not “new” should have become evident to the Department after reading the Xerox response of October 31, 1996, indicating that its Model 5100 was a factory processed/built duplicator.

In concluding, the complainant submits that, had the Department’s objective to secure best value to the Crown been properly implemented and had the award process been followed in a concise and detailed manner, the RCMP would have selected the Océ system.

Department’s Position

In its response to the complaint, the Department submits that the RCMP was sufficiently satisfied with the capabilities of the product offered by the complainant to go to competition without reserving the right to further inspect the equipment. Instead of going to open competition, the RCMP could have purchased a Xerox photocopier from the existing National Master Standing Offer.

Concerning the departure of two RCMP personnel members, the Department submits that the complainant had already submitted a proposal to the RCMP dated April 15, 1996, with details concerning the Océ product. This proposal gave the RCMP the information that it deemed necessary at the beginning of the process. The transfer of the RCMP personnel was totally unrelated to this procurement and took place before the bids were received. Further, the RCMP print shop supervisor attended the Océ demonstration of April 4, 1996, reviewed the initial proposal and was part of the team that evaluated the offers. Therefore, a loss of critical information cannot be substantiated. Finally, the Department submits that the Océ equipment was evaluated technically higher than Xerox’s equipment and probably would have won the competition except for the pricing error made by Xerox.

On the issue of “new” versus “remanufactured” status of the equipment offered, the Department asserts that the Xerox machine is new and not a remanufactured model. It further submits that the RCMP advised potential suppliers before the RFP was issued that it wished to acquire a “new” machine and not necessarily “new technology,” as is suggested by the complainant. Further, Instruction B.3. of DSS�MAS 9403 prohibits the supply of used equipment, that is, a unit that has had part of its useful life consumed by another customer. The Department also submits that the question of what portion of the components of a unit may have been recycled has not been extensively studied, and the Department would not want to lay down rigid guidelines in this respect without proper study. The Department concludes by stating that, “[i]f the machine supplied by Xerox turns out not to correspond to the government’s expectations arising out of this procurement, this contract term will be enforced against Xerox.”

The Department further submits that, in the description of events and facts in support of the complaint, the complainant alleged that the Department conducted negotiations with Xerox. The Department denies this allegation and states that no negotiations took place. As a clarification, Xerox was given the choice to stand by its original pricing in its bid or to withdraw its bid. Xerox decided to stand by its bid, and the contract was awarded strictly in accordance with the terms of the bid.

Concerning the complainant’s allegations that the Department possibly showed preferences for Xerox, the Department submits that the selection of a three-year lease term rather than a five-year term is totally within the discretion of the RCMP. The term was clearly stated in the RFP and applied equally to all bidders. The RCMP has consistently used a three-year lease term, as this gives it the ability to assess new technology more often. Finally, given the fact that the RCMP could have properly purchased a Xerox product through the standing offer without a new competitive open bidding process, it is unreasonable to conclude that the RCMP’s intention was solely to give a contract to Xerox.

In summary, the Department requests that the complaint be dismissed in its entirety, given that the tendering and evaluation process was conducted strictly in accordance with the North American Free Trade Agreement� (NAFTA). The evaluation criteria were clearly identified, weighted and defined in the RFP. The evaluation of proposals was carried out strictly in accordance with the criteria stipulated in the RFP. The evaluation process was clear, fair and consistent, and contractor selection and contract award were strictly in accordance with the terms stipulated in the RFP.

Tribunal’s Decision

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribunal limit its considerations to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other requirements prescribed in respect of the designated contract have been observed. Section 11 of the Regulations further provides, in part, that the Tribunal is required to determine whether the procurement was conducted in accordance with the requirements set out in the Agreement on Internal Trade� (the AIT) and NAFTA.

In the Tribunal’s opinion, the most important and overriding issue before it in this instance is whether, in evaluating offers and in awarding the contract, the Department acted according to the evaluation and award criteria that it had set out for itself and for bidders in the RFP. In particular, the Tribunal must determine whether the Department acted in accordance with Articles 1015(4)(a) and (d) of NAFTA and Article 506(6) of the AIT if and when it determined that the product offered by the bidders met the requirement for a “new” product within the meaning of DSS-MAS 9403.

Article 506(6) of the AIT requires that the Department clearly set out, in the solicitation documents, the evaluation criteria, including the methods of weighting the criteria that it will use in evaluating offers. Article 1015(4)(a) of NAFTA provides that, “to be considered for award, a tender must, at the time of opening, conform to the essential requirements of the notices or tender documentation and have been submitted by a supplier that complies with the conditions for participation.” Article 1015(4)(d) provides that “awards shall be made in accordance with the criteria and essential requirements specified in the tender documentation.”

The Tribunal first notes that the requirement that material offered by bidders be “new” within the meaning of DSS-MAS 9403 is an essential requirement of the RFP.

The Tribunal also notes that DSS-MAS 9403 is incorporated, by reference, in the RFP under clause A0000T (01/05/96). This clause provides, in part, that “[s]ubmission of a bid constitutes acknowledgement that the Bidder has read and agrees to be bound by such instructions.”

Instruction B.3. of DSS-MAS 9403 provides that “[m]aterial will be new production of current manufacture conforming to the current issue of the specifications, drawings or part numbers as applicable, unless otherwise indicated in the contractual document.”

The complainant claims that, given the launch of the Xerox Model 5100A in October 1994, the Xerox Model 5100 launched before that date is not new anymore, as it is not the latest issue. The complainant seems to be arguing that the release of the Xerox Model 5100A means that available 5100 models can no longer be considered new, as these do not conform to the latest specifications, drawings or part numbers. In the Tribunal’s view, such an interpretation is too restrictive. This clause, in the Tribunal’s view, does not require that a bidder offer its most recent model. Rather, this clause requires that a bidder offer a product that conforms to the latest issue of the specifications, drawings or part numbers applicable to the model offered. Accordingly, the existence of Xerox Model 5100A, a new more recent model, is not determinative of the question of whether Xerox Model 5100 itself is a new product.

Xerox, for its part, indicated in its letter of October 31, 1996, to the Department documenting the new or otherwise status of its product that “[c]learly, the tender received by us does not require anywhere that the product tendered [be] newly built in our factory.” The Tribunal is of the view that this assertion by Xerox is incorrect. In the Tribunal’s opinion, DSS-MAS 9403 clearly requires that “[m]aterial ... be new production of current manufacture.”

Concerning the Department’s submissions that it “would not want to lay down any rigid guidelines in relation to a particular product” concerning what portion of the components of a unit may have been recycled before ceasing to declare it “new,” the Tribunal observes that the Department has done just that in the RFP by stating, without any qualifier, that materials must be new production unless otherwise stated. The only exception provided in the RFP in this regard concerns replacement parts, where it is stated that “[a]ll parts supplied by the contractor in performing the maintenance services will be new or of substantially equal quality” (emphasis added).

In short, the Tribunal finds that the RFP clearly required that the material offered in this solicitation, except maintenance parts, be new within the meaning of DSS�MAS 9403.

It would appear from the Department’s submission that it was not entirely clear as to the precise needs in this requirement, and it is also possible that Xerox interpreted this requirement for new material liberally or used a definition of the trade to interpret the requirement. The Tribunal is not satisfied that the Department assessed the requirement for new material properly, or at all, at the time of bid evaluation and, as a consequence, that it was in a position to properly declare a winner in this solicitation. After publishing what the Tribunal considers to be a clear direction relative to the status of the material to be offered, the Department paid little or no attention to these evaluation criteria at the time of bid evaluation, allowing an unknown amount of recycled parts. This, the Tribunal believes, goes beyond the plain meaning of the provision in the RFP dealing with the status of the material to be offered and supplied.

The Tribunal further believes that, if the Department does not assess or does not fully assess the goods and/or services offered with respect to all the criteria and essential requirements specified in the tender documentation, then, the Department assumes the risk that the goods and/or services offered may not conform in all respects to those criteria. Indeed, what would prevent the Department from improperly assessing, or not assessing, certain mandatory criteria contained in an RFP, thereby, in effect, modifying the evaluation criteria in the RFP in a manner that is not transparent. The Department cannot forego its duty to assess the conformity of offers to stated essential criteria and cannot use its ignorance of the true status of the material offered at the time of bid evaluation as a defence. Indeed, it is required by Article 1015(4)(a) of NAFTA that the Department assess the conformity of offers with all the essential requirements of the solicitation documents. Similarly, the Tribunal believes that the Department cannot systematically defer the determination of product conformity with essential criteria to the time of delivery. This could have the effect of turning the determination of bid compliance into a non-transparent contract administration matter. The Tribunal was clear on this point in its determination in File No. PR-95-001,� where it stated that “[t]he compliance of a proposal should be fully determined once the evaluation of the proposals is completed. What is fully determined at acceptance testing under the contract is compliance with the contract terms and conditions, a matter different from proposal compliance.�” 

Accordingly, in light of the foregoing, the Tribunal determines that the Department failed at the time of bid evaluation to evaluate correctly the status of the material offered by bidders in assessing whether or not it met all the essential requirements of the RFP, specifically, whether or not the products offered were new within the meaning of DSS-MAS 9403. To the extent that the Department visited the issue at a later date at the request of the complainant, the Tribunal further determines that the Department failed to utilize, in its assessment of the status of the material offered, an interpretation that agrees with the plain meaning of the said requirement as set out in the RFP. The complainant, therefore, prevails on this point.

The Tribunal believes that the Department would benefit if it clarified its bid solicitation instruments so that, wherever prospective bidders are required to provide “new” material to the government, such instructions are conveyed in a manner that expresses fully and clearly the government’s expectations, including, as appropriate, the use of recycled, remanufactured or otherwise processed parts and the acceptable proportion thereof, thereby setting out clear criteria to evaluate offers.

The Tribunal further notes that the complainant’s representations that the RCMP wanted and confirmed that it wanted a “new” photocopier are not determinative of the proper or improper conduct of the procurement. What is determinative is the requirements of the RFP. This observation by the Tribunal is broadly applicable to other allegations of the complainant. For example, in reference to the demonstration, the complainant appears to have put more emphasis on informal commitments that the RCMP made or might have made before the issuance of the RFP than on the contents of the RFP itself. In that respect, the Tribunal notes that the solicitation documents, when issued, should constitute the Department’s complete statement of requirements and, to the extent that contradictions or omissions may exist between the requirements set out in the RFP and earlier understandings or commitments made by the RCMP for example, the RFP clearly supersedes any such informal or even formal commitments or understandings. Bidders are at risk if they assume otherwise or ignore the directions in the RFP. In the same vein, the Tribunal notes that, in most instances, as is the case here, bidders are required to limit their contacts with the government during the bidding process, including seeking clarifications, to the designated contact in the RFP. As well, all substantive communication is to be in writing. Any communication or representation made by bidders to requisitioning departments during the bidding process may have detrimental consequences on the bidders and is made at the bidder’s own peril.

The complainant also alleged that it was not offered a fair opportunity to negotiate with the Department or to demonstrate its product and that critical information concerning its product was missing at the time of bid evaluation due to changes in personnel at the RCMP. After careful examination of the facts of this case, the Tribunal finds no evidence to support these allegations. The Tribunal is satisfied that no negotiations took place with Xerox. In addition, the Tribunal finds that the RCMP and the Department voluntarily broadened the scope of this solicitation to products other than those currently covered on standing offers for duplicators to be capable of considering the Océ product offered by the complainant. Further, the RCMP and the Department set out, in the RFP, an evaluation scheme that allowed taking into consideration best value to the Crown in selecting a winner by trading off technical superiority against price according to a set formula. The bid evaluation team rated the technical capability of the complainant’s offer higher than that of Xerox’s offer and, but for price, the complainant’s offer might have been the winner. It is a fact that, due to circumstances explained above, this evaluation exercise cannot be relied upon; however, this is due to no fault on the part of Xerox or on the part of the complainant, nor can it be attributed to a preference being demonstrated in any way by the Department towards Xerox or to a bias against the complainant.

Determination of the Tribunal

In light of the foregoing, the Tribunal determines, in consideration of the subject matter of the complaint, that the procurement was not conducted in complete accordance with NAFTA and the AIT and that, therefore, the complaint is valid in part.

Pursuant to subsections 30.15(4) and 30.16(1) of the CITT Act, the Tribunal awards the complainant its reasonable costs incurred in preparing a response to the solicitation and in relation to filing and proceeding with its complaint.
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