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IN THE MATTER OF a complaint filed by Atlantic Safety Centre under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended;





AND IN THE MATTER OF a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.











DETERMINATION OF THE TRIBUNAL


Pursuant to section 30.14 of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal determines that the complaint is not valid.
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Ottawa, Wednesay, May 14, 1997


File No.: PR�96�034


IN THE MATTER OF a complaint filed by Atlantic Safety Centre under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended;





AND IN THE MATTER OF a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.


FINDINGS OF THE TRIBUNAL


Introduction


On March 7, 1997, Atlantic Safety Centre (the complainant) filed a complaint under subsection 30.11(1) of the Canadian International Trade Tribunal Act� (the CITT Act) concerning the procurement by the Department of Public Works and Government Services (the Department) for the supply of on-site health and safety inspection services to oversee contaminated site remediation activities at the former US naval facility at Argentia, Newfoundland (Solicitation No. PWD ENPW1-6-2279/000/A).


The complainant alleged that: the successful bidder should have been declared ineligible as a qualifying firm; the successful bidder had access to information to which the other bidders did not have access; there exists a conflict of interest because three employees of the successful bidder were provincial government employees; its bid should have been given a “better” evaluation based on its past experience and performance; and its financial bid was lower than that of the successful bidder.


The complainant requested, as a remedy, that it be awarded the contract or, in the alternative, that it be financially reimbursed for same plus punitive damages.


Background


On March 10, 1997, the Canadian International Trade Tribunal (the Tribunal) determined that the conditions for inquiry set forth in section 7 of the Canadian International Trade Tribunal Procurement Inquiry Regulations� (the Regulations) had been met in respect of the complaint and decided to conduct an inquiry into this matter.


On April 4, 1997, the Department filed with the Tribunal a Government Institution Report (GIR) in accordance with rule 103 of the Canadian International Trade Tribunal Rules.� On the same day, the Tribunal granted Rogers Enterprises Ltd. (Rogers) leave to intervene in this matter. On April 16, 1997, the complainant filed its comments on the GIR with the Tribunal.


Given that there was sufficient information on the record to determine the validity of the complaint, the Tribunal decided that a hearing was not required and disposed of the complaint on the basis of the information on file.


Procurement Process


The US naval facility at Argentia, which was established in 1941, was closed on September 30, 1994, and turned over to the Government of Canada. As a result of a preliminary environmental site assessment that it conducted in 1993, the Department, in 1994, commissioned a full site assessment to the Argentia Remediation Group. This group’s report, which was completed in March 1995, was released to the public in April 1996 and included an $81 million remediation action plan for Argentia to be conducted over a 5-to-10-year period with targeted expenditures of $7.4 million for fiscal year 1996-97. As part of these expenditures, the Department identified a need for a consultant firm to provide on-site health and safety inspection services to oversee contaminated site remediation activities at the base. Accordingly, on November 18, 1996, a Notice of Proposed Procurement (NPP) for this requirement was published on the Open Bidding Service.


On November 21, 1996, the Department hosted a mandatory site visit at Argentia relating to several large building demolition projects, unrelated to this requirement. According to the Department, following the site visit, the Department met with the provincial Department of Environment and Labour regarding the new provincial requirements for asbestos assessments prior to implementation of asbestos abatement contracts for building demolition. One of the provincial employees who will be working with Rogers, the eventual contract awardee, attended the meeting in the capacity of occupational health and safety inspector for the provincial Department of Environment and Labour. According to the Department, it was not aware that this individual was to be a prospective employee of Rogers nor was any aspect of the procurement in question discussed or information thereon provided to this person.


Section 6.0 of the Request for Proposal (RFP) provided that bidders include in their proposals full details of the program proposed, including the proposed approach and personnel qualifications and certification.


Further, the RFP stated, at section 8.1, that proposals were to be submitted using a two�envelope system. The technical and descriptive sections of the proposal (envelope “A”) were to be submitted separately from the financial portion of the proposal (envelope “B”) and were to be enclosed in envelopes clearly marked as to the contents. The complete proposal (the two above�mentioned envelopes) was to be submitted in a sealed envelope.


Section 8.2 of the RFP provided that the evaluation would consist of assessing proposals on the basis of the factors noted in the “Evaluation Ratings” form. Specifically, it stated, in part, that, “[f]or consideration of any proposal, the contractor must achieve not less than 15 points below the highest rated proposal (items 1 to 3 only).” The lowest financial successful proposal would be assigned full value (15 points), with all financial proposals greater than 150 percent of the lowest submitted price receiving no value (0 points). Linear scaling was to be used to evaluate intermediate ratings.


Section 9.0 of the RFP outlined the evaluation rating table in the following manner:


FACTORS�
WEIGHT�
�
�
�
�
1.0�
UNDERSTANDING OF THE PROJECT�
�
�
 .1�
Definition of special issues and/or constraints�
10�
�
�
�
�
�
2.0�
SCOPE OF SERVICES, WORK PLAN AND SCHEDULE�
�
�
 .1�
Work Plan/Approach�
10�
�
 .2�
Project Schedule�
 5�
�
�
�
�
�
3.0�
CONSULTANT TEAM�
�
�
 .1�
Qualifications and overall experience�
25�
�
�
�
�
�
4.0�
QUALIFICATIONS AND EXPERIENCE OF THE FIRM�
�
�
 .1�
Experience on similar completed projects�
25�
�
 .2�
Depth of firm’s resources�
10�
�
�
�
�
�
5.0�
COST OF THE SERVICES�
15�
�
�
�
�
�
�
Total�
100�
�
Section 11.0 of the RFP defined for bidders the type of information that should be addressed in their proposals for each of the four non-financial rated factors mentioned above.


Six proposals were received, including one from the complainant and one from Rogers. The proposals were evaluated on January 20 and 21, 1997. Rogers was assessed to be the top ranking company in terms of technical merit and received a score of 77.3. The complainant ranked 5th in terms of technical merit and was awarded a score of 33.6.


All successful proposals, not including the complainant’s proposal, were then evaluated for price, and Rogers was assessed to be the top-ranked bidder, combining technical and financial points, and was recommended for award. On February 26, 1997, the Department awarded the contract to Rogers in the amount of $327,700.00. On March 6, 1997, the Department notified the unsuccessful firms in writing of the award decision. The winning firm was mistakenly stated in the award letter to be “R.S. Rogers Limited.” The envelopes containing the financial proposals of the unsuccessful bidders, unopened during the evaluation process, were returned to the bidders at this time as well. On March 12, 1997, the Department responded to the complainant’s request and presented a debriefing on this procurement.


Validity of the Complaint


Complainant’s Position


In its comments on the GIR, the complainant submits, first, that the eligibility of a firm and its qualifications should be based on existing current facts relating to that firm’s credentials and not on credentials that could be brought together, if the firm was successful. Moreover, the complainant submits that the purpose and intent of sections 9.3.1 and 9.4.2 of the RFP were to rate the credentials of the resources that work for a proponent now, not the resources that one can find and hire. Indeed, the complainant surmises how a bidder can demonstrate that it has sufficient human and technical resources as required by section 4.2 of the RFP when these employees and resources are not in place.


Concerning the conflict of interest issue, the complainant submits that it never suspected nor implied collusion. It only wanted to emphasize that government employees, “by nature of their position, had access to information that other bidders did not.”


Moreover, the complainant states that it did not conclude or say that it should have the best evaluation based on its experience or record. Rather, it asserts that it was qualified and that, on the basis of its considerable experience and excellent track record, clearly spelled out in its submission, and despite a “lack of detail,” its proposal should have received more than 33 points. In the complainant’s words, “[t]he successful firm was certainly not that much better than this firm, details or no details.” As well, it submits that, though it omitted details from its proposal, this does not make its submission technically weak, implying that it is not qualified. Lack of detail, it suggests, is a lack of information, not of technical capability. The complainant concludes on this point by submitting that the evaluators chose to put a spin on their overall conclusion that does not reflect the truth and states that “it was obvious [that the Department] didn’t want to give [the contract] to us anyway.”


After addressing briefly various specific issues dealing with certification, qualification, prior work experience, the submission of résumés and the complexity of the current requirement relative to other work projects, the complainant concludes that, in addressing these issues, the GIR clearly attempts to discredit the qualifications of its firm as opposed to claiming a lack of information.


Finally, the complainant submits, in respect of the “stalwart and sacred RFP” upon which everything is based, that the evaluation of the proposals was supposed to be based on items 1 to 3 only. In fact, it was based on items 1 to 4. This in itself, the complainant submits, flaws and jeopardizes this procurement process. Indeed, a guideline to assess on three points could be much different from an assessment based on four points and could, potentially, greatly affect the outcome of any assessment.


In concluding, the complainant states that it stands by its complaint and requests the Tribunal to decide the matter on the basis of the existing record.


Department’s Position


In its response to the complaint, the Department submits that it acted in good faith, was consistent in its application of the evaluation criteria and correctly applied the procurement provisions of the North American Free Trade Agreement� (NAFTA) and the Agreement on Internal Trade� (the AIT). The complainant’s technical proposal was evaluated based on the information provided and was found not to meet the requirements necessary for consideration of its financial proposal.


Specifically, the Department submits that it has previously contracted with Rogers and that, contrary to the complainant’s allegation, Rogers clearly demonstrated its qualifications within its proposal. In fact, the evaluation board assessed Rogers’ proposal as technically superior in all aspects.


The Department further submits that it did not provide Rogers or any of its prospective employees with any information that was not also made available to all prospective bidders. The so-called “lengthy discussions” that one of the provincial employees had with the Department actually consisted of discussions relating to new provincial regulations respecting asbestos as it might affect several building demolition projects at Argentia.


On the question of the conflict of interest, the Department submits that its contracting regulations do not preclude a company from proposing individuals who may be employed elsewhere, as it would restrict competition. Further, the fact that two of the provincial government employees have taken a leave of absence, as opposed to resigning their positions as originally indicated in Rogers’ proposal, has no bearing on the scoring or validity of the proposal. Indeed, the Department states that the Minister of Environment and Labour has advised Rogers in writing, with a courtesy copy to the Department, that his department does not consider the individuals to be in any conflict of interest.


Concerning the evaluation of the proposals, the Department submits that its policy is that proposals are rated on the information contained within the proposal document itself. Evaluators are not to assume any information relative to the bidder that is not specifically set out within the proposal. Moreover, the Department submits that the health and safety requirement in question is much more in-depth and diverse than any previous health and safety work carried out in Argentia, as it supports and oversees the entire remediation project. In this context, the Department required bidders in the RFP to demonstrate a complete understanding of the technical concerns, as well as the risks involved and how to manage same through resources, workplaces and schedules, and contingency planning outlines. The complainant’s technical proposal failed to clearly demonstrate in writing its technical and management capabilities. The technical merit assessment of the complainant’s proposal was a reflection of the assessed quality of its submission and not a departmental assessment of the prior contract performance of the company.


Finally, the Department submits that it cannot verify the complainant’s alleged price, as its financial proposal was returned unopened, as was provided for in the provisions governing the evaluation of proposals.


In summary, the Department submits that the evaluation criteria and the basis on which proposals would be rated were clearly set out in advance in the RFP. Further, the procurement was conducted in accordance with open access and equal treatment. In essence, the Department submits that the complainant has failed to establish that, in conducting this evaluation, the Department has violated any obligations of the trade agreements. This complaint, the Department submits, is without foundation and, therefore, should be dismissed.


Tribunal’s Decision


Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribunal limit its considerations to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other requirements prescribed in respect of the designated contract have been observed. Section 11 of the Regulations further provides, in part, that the Tribunal is required to determine whether the procurement was conducted in accordance with the requirements set out in NAFTA and the AIT.


The complainant alleged that, given its past experience and performance, the Department improperly evaluated its bid and that, contrary to certain provisions of the RFP, the Department varied the basis of the evaluation from a three-point evaluation to a four-point evaluation. In addition, it alleged that certain employees of Rogers were in a conflict of interest by virtue of their positions within the provincial government, positions which, the complainant further alleged, gave them privileged access to certain information not available to the other bidders.


Dealing, first, with the conflict of interest and preferential access to information issues, the Tribunal finds that there is no foundation for these allegations. In the Tribunal’s opinion, the fact that the Department accepted a proposal that included individuals who, at the time of bidding, were employees of a provincial government does not constitute a violation of any trade agreement. In this instance, the complainant suggests that a conflict of interest arises from the fact that, by the nature of their positions, these individuals have, and have had, access to information not equally available to other bidders. In the Tribunal’s opinion, there is no evidence that these individuals were privy to any information not available to other bidders. If, by virtue of their positions, these individuals have expertise or information of general applicability and worth, this is no different from information and knowledge that the complainant might have gained as a former contract awardee to the federal government at Argentia. The Tribunal sees nothing improper about this reality. Further, the Tribunal is satisfied that the information that one of Rogers’ employees might have gained by attending a meeting on November 21, 1996, of federal and provincial officials regarding the new provincial requirements for asbestos assessments was information of a general nature not directly related to this procurement.


Concerning the issue of the three-point versus four-point evaluation, the Tribunal notes that the RFP, section 8.2, “Evaluation of Proposals,” provides, in part, that the evaluation will consist of assessing each proposal received on the basis of the factors noted in the “Evaluation Ratings” form as they relate to meeting the project requirements. It also provides that, “[f]or consideration of any proposal, the contractor must achieve not less than 15 points below the highest rated proposal (items 1 to 3 only).” Section 9.0 of the RFP defines, in addition to cost of services (15 points), four rating factors as follows: (1) understanding of the project (10 points); (2) scope of services, work plan and schedule (15 points); (3) consultant team (25 points); and (4) qualifications and experience of the firm (35 points), for a total of 100 points. In the Tribunal’s opinion, the RFP was clear in stating that the evaluation of offers would consist of assessing proposals in relation to the factors in the evaluation rating table and it is also clear from section 9.0, “Evaluation Rating Table,” and section 11.0 “Definition of Rating Factors” that there were five evaluation factors (including price). From the wording of the RFP, in order to be considered for price, a proposal had to achieve not less than 15 points below the highest-rated proposal on the basis of items 1 to 3 only. It appears that the Department meant to identify items 1 to 4. The Tribunal is satisfied, however, that, even if the complainant’s offer had been considered for price, it could not have been the successful bidder. If 15 points are added to the complainant’s proposal for being the low bidder, the complainant’s proposal would nevertheless obtain only 48.6 points. This is still significantly less than the 77.3 points obtained by Rogers for technical merit only.


Addressing, last, the issue of whether or not the Department acted properly in limiting its evaluation of the proposals to assessing the contents of the proposals, the Tribunal is satisfied that the rules governing the evaluation of proposals were clearly set out in the RFP. The Tribunal is also satisfied from its review of the evidence that the Department applied the evaluation methodology systematically to the complainant’s proposal and properly documented its conclusions.


The Tribunal finds that limiting the rating of the proposals to what was contained in the proposals is consistent with the requirements stated in the tender documents. The Tribunal also finds that the weight attributed to technical merit (85 points) versus price (15 points) in the RFP clearly signalled to potential bidders the emphasis that the Department would put on technical factors relative to price. Finally, the Tribunal also notes that suppliers are at liberty to describe, in their proposals, their firm’s capabilities on the basis of their past successes, their current strengths and the resources that they will control and marshal to achieve the requirement.


The Tribunal, therefore, determines that there is no basis for the allegation that the Department improperly applied the evaluation methodology in the RFP or that it varied its basis after award.


As a final note, contrary to the complainant’s assertion that the Department pronounced negatively on the complainant’s expertise, know-how and performance track record, the Tribunal is of the opinion that the Department’s assessment of the complainant’s proposal was a reflection of the quality of its proposal and not of the prior contract performance of the company.


Determination of the Tribunal


In light of the foregoing, the Tribunal determines, in consideration of the subject matter of the complaint, that the procurement was conducted in accordance with the applicable agreements and, therefore, that the complaint is not valid.
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�.	R.S.C. 1985, c. 47 (4th Supp.), as amended.


�.	SOR/93-602, December 15, 1993, Canada Gazette Part II, Vol. 127, No. 26 at 4547, as amended.


�.	SOR/91-499, August 14, 1991, Canada Gazette Part II, Vol. 125, No. 18 at 2912, as amended.


�.	Done at Ottawa, Ontario, on December 11 and 17, 1992, at Mexico, D.F., on December 14 and 17, 1992, and at Washington, D.C., on December 8 and 17, 1992 (in force for Canada on January 1, 1994).


�.	As signed at Ottawa, Ontario, on July 18, 1994.
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