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File No.: PR-96-023

IN THE MATTER OF a complaint filed by Bell Canada under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended by S.C. 1993, c. 44;

AND IN THE MATTER OF a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.

FINDINGS OF THE TRIBUNAL

Introduction

On November 27, 1996, Bell Canada (the complainant) filed a complaint under subsection 30.11(1) of the Canadian International Trade Tribunal Act� (the CITT Act) concerning the procurement by the Department of Public Works and Government Services (the Department) of a Military Message Handling System Proof of Concept (MMHS PoC)� for the Department of National Defence (DND) (Solicitation No. W8474-6-A801/A).

The complainant alleged that the disqualification of its proposal from full consideration for failing to comply with two mandatory requirements of the Request for Proposal (RFP), i.e. alleged modification of terms and conditions in respect of copyrights and alleged failure to provide subcontractor statements on assurance documentation, is unfair and inequitable. The complainant further alleged that the Department’s failure to notify it of the perceived deficiencies in its clarification statements deprived it of an opportunity to clarify its proposal in a meaningful way. This constitutes a treatment that is unfair, inequitable and non�transparent. Such treatment, the complainant submitted, does not accord with the Department’s past practice, attacks the integrity of the competitive bidding process and is in violation of Chapter Ten of the North American Free Trade Agreement� (NAFTA), including Articles 1008, 1009(2)(b) and 1015(1)(g), and of Chapter Five of the Agreement on Internal Trade� (the AIT), including Articles 506(6) and 514(2). Finally, the complainant alleged that the procurement process was further tainted by the Department’s decision to award the contract prior to permitting the complainant to cure the perceived deficiencies in its proposal.

The complainant requested, as a remedy, that the contract awarded to Motorola Military and Aerospace Electronics, Inc. (Motorola) be terminated, that the bids for the MMHS PoC be reevaluated in a fair and reasonable manner and that its costs for proceeding before the Canadian International Trade Tribunal (the Tribunal) in relation to this complaint be reimbursed.

Inquiry

On December 3, 1996, the Tribunal determined that the conditions for inquiry set forth in section 7 of the Canadian International Trade Tribunal Procurement Inquiry Regulations� (the Regulations) had been met in respect of the complaint and decided to conduct an inquiry into whether the procurement was conducted in accordance with the requirements of Chapter Ten of NAFTA and Chapter Five of the AIT. On December 9, 1996, the Tribunal informed the parties of its decision to inquire into the matter. Given that the complainant raised an issue about the classification of the goods and/or services being purchased in this procurement and the implications of the said classification on whether the Tribunal has jurisdiction to inquire further into this matter, the Tribunal requested early submissions from the parties on this point before finalizing its decision thereon. The Tribunal rendered its final decision on this point on January 9, 1997, and the reasons are set out below. On January 2, 1997, the Department filed with the Tribunal a Government Institution Report (GIR) in accordance with rule 103 of the Canadian International Trade Tribunal Rules.� On January 9, 1997, the Tribunal granted Motorola leave to intervene in this matter. On January 16 and 21, 1997, the complainant filed its comments on the GIR with the Tribunal. On January 28, 1997, the Tribunal determined that a hearing was not necessary given that the factual matters surrounding the issue before the Tribunal, i.e. whether or not the complainant’s proposal was properly declared non-compliant, had been sufficiently dealt with in the complaint, the GIR and various other submissions. The complainant was informed of this decision on January 29, 1997.

Jurisdiction Issue

In a notice of proposed procurement published in the July 15, 1996, edition of Government Business Opportunities (GBO), the Department advertised the MMHS PoC requirement under the commodity header “Communications, Detection and Fibre Optics/Communications, détection et fibres optiques,” which describes group 58 of the Federal Supply Classification (FSC) system.

In its complaint, the complainant submits that the subject matter of the MMHS PoC contract relates to designated goods or services under NAFTA. Specifically, it submits that the MMHS PoC is a combination of goods and services more accurately classified as automatic data processing (ADP) systems development services under FSC� D302, which are not excluded from NAFTA under Section B of Annex 1001.1b-1. Alternatively, the complainant submits that, in the event that the goods required by the RFP are treated as the primary element of the RFP, the goods should be classified as ADP components under FSC class 7050 and not communications equipment under FSC group 58 as advertised in the GBO. Consequently, before reaching a final decision on the proper classification of the MMHS PoC, the Tribunal asked the parties to make submissions on this point.

In its response of December 13, 1996, the Department submits that the normal practice to determine the classification of a requirement is to examine the relative value of the goods and/or services included in the total requirement, with the classification being decided by the component with the greatest value. For this MMHS PoC requirement, the Department submits that it was not capable of definitively determining whether greater value should be apportioned to goods or services, since the procurement was competitively tendered. However, the Department submits that, for purposes of its submission, this determination is academic since the requirement is excluded from NAFTA, but is covered under the AIT in either case.

The Department further submits that the primary deliverable for this MMHS PoC requirement is a working, integrated turnkey secure messaging system� representative of a potential MMHS architecture. The system is to be used by DND to demonstrate that the proposed MMHS architecture can be developed and implemented within the bounds of manageable risks. This, the Department submits, is distinct from simply providing the service of developing a system design. Further, DND may continue to use and/or develop the delivered MMHS PoC system after the completion of the contract. On this basis, the Department maintains that this requirement is primarily for goods, specifically, a communications system. Moreover, classification under FSC class 5810 more appropriately describes the MMHS PoC requirement, as it reflects its secure communications function. The Department notes that FSC class 5810 is excluded from Chapter Ten of NAFTA for purchases for DND under Section B of Annex 1001.1b-1, as well as under subparagraph 1(c) of the Schedule of Canada under the General Notes to Annex 1001.2b.

The Department further submits that, should for any reason the requirement be described as general purpose ADP equipment under FSC group 70, the specific MMHS PoC requirement for an integrated turnkey system brings it within FSC class 7010, automatic data processing equipment (ADPE) system configuration. FSC class 7010 is excluded from Chapter Ten of NAFTA for purchases for DND under Section B of Annex 1001.1b-1. The Department then submits that the complainant’s suggestion that FSC class 7050 might apply in this instance is inappropriate, since FSC class 7050 only covers procurements of discrete ADP component assemblies that are part of data processing devices and not systems as is the case here.

Moreover, the Department submits that, in the event that this requirement is considered primarily services rather than goods, it would be services with reference to either a secure communications system (FSC class 5810) or an ADPE system configuration (FSC class 7010). Such services would be excluded from NAFTA by virtue of Note 1 of the Schedule of Canada under Section B of Annex 1001.1b-2, which exempts from coverage all services with reference to those goods purchased by DND which are not identified as subject to coverage under Chapter Ten (Annex 1001.1b-1). This position, the Department concludes, would be valid regardless of the particular CCS group or class to which the MMHS PoC requirement is assigned, including D302.

In its submission of December 20, 1996, the complainant notes first that, irrespective of whether the requirement is for goods or services, the Department concedes that the complaint is covered under Chapter Five of the AIT.

On the subject of the proper designation of this requirement under NAFTA, the complainant submits that the MMHS PoC is a service properly classified under CCS D302 (ADP Systems Development Services) and that CCS D302 is covered under Appendix 1001.1b-2-B of NAFTA. Alternatively, the complainant submits that the MMHS PoC requirement is a telecommunications and transmission service under CCS D304 because it delivers an “enhanced or value added” telecommunications and transmission service, as provided for under category D of the Schedule of Canada under Section B of Annex 1001.1b-2 and as defined in Article 1310 of NAFTA, and, therefore, that it is also covered under NAFTA.

The complainant further submits that the services component of the requirement, including the provision of training, design and testing, documentation, customization and installation, constitutes the greatest value of the requirement. In addition, it submits that what the Department was willing to pay for was, in short, a demonstration by the successful bidder that it could design a workable customized solution. The requirement demands that bidders integrate various hardware and software components in an innovative manner, and this, the complainant submits, makes the requirement clearly “development services.” In addition, the fact that the requirement includes providing a PoC and not the end product itself also supports this conclusion. The complainant concludes on this point by stating that services provided under CCS D302 do not fall within the categories of excluded services under Section B of Annex 1001.1b-2 of NAFTA.

Alternatively, the complainant submits that the MMHS PoC is an “enhanced or value added” telecommunications and transmission service as provided for under category D (CCS D304) of the Schedule of Canada under Section B of Annex 1001.1b-2 of NAFTA because the MMHS PoC provides complex, enhanced security services that an ordinary “off-the-shelf” electronic messaging system cannot provide. Such services, the complainant submits, do not fall within the categories of excluded services under Section B of Annex 1001.1b-2 of NAFTA.

The complainant submits as a further alternative that, if the Tribunal classifies the MMHS PoC as goods, then FSC class 7050, “ADP Components,” is the appropriate classification. Indeed, the complainant submits that explicitly excluded from FSC group 58 is “data transmission and communications equipment such as terminals, sensors, and other devices designed for use with a configuration of ADPE.” Therefore, the goods in the MMHS PoC requirement cannot fall within this group. Further, the same goods cannot appropriately fall within FSC class 7010, as FSC group 70 contemplates goods which, if assembled as a system, constitute something more akin to a mainframe computer than a message handling system. Given that the goods cannot properly be classified elsewhere under FSC group 70, and given that these are “ADP component assemblies that are parts of analog, digital or hybrid data processing devices,” these goods, the complainant concludes, should therefore be classified under FSC class 7050, a class of goods covered under paragraph 1 under Section A of Annex 1001.1b-1 of NAFTA.

On January 9, 1997, the Tribunal determined that the MMHS PoC requirement was covered under the AIT, but was excluded from NAFTA.

Dealing first with coverage under the AIT, the Tribunal is satisfied that the MMHS PoC requirement has an estimated value in excess of $100,000 and that it is a requirement for services and goods not excluded from coverage under the AIT when procured for DND. On this basis, the Tribunal determined that the requirement is a designated contract under the AIT.

Concerning coverage under NAFTA, the Tribunal determined that the MMHS PoC requirement was a mixture of services and goods whose exact proportion is not easy to determine. The Tribunal further concluded that, irrespective of the exact composition of this requirement by way of services or goods, the services component of the requirement is certainly in reference to the goods, within the meaning of Note 1 of the Schedule of Canada under Section B of Annex 1001.1b-2. As well, the Tribunal determined that the goods described in the RFP belong to FSC group 70, class 7010. Indeed, the Tribunal concluded that the goods and services described in the RFP belong to, or are with reference to, general purpose analog, digital or hybrid electronic or electromechanical devices that are interconnected to operate as a system. Consequently, these goods and services cannot properly be classified as, or be with reference to, goods in FSC class 7050 since this class of goods is reserved for ADP components. Concerning the classification of certain elements of the RFP in FSC group 58, the Tribunal is of the view that the exclusion of data transmission and communications equipment such as terminals, sensors and other devices designed for use with a configuration of ADPE applies in this instance. Accordingly, the Tribunal finds that the MMHS PoC requirement is a mixture of goods and services which belong to, or are with reference to, goods in FSC group 70, class 7010 and which, consequently, are excluded from NAFTA pursuant to Section B of Annex 1001.1b-1 and Note 1 of the Schedule of Canada under Section B of Annex 1001.1b-2. On this basis, the Tribunal determined that the requirement is not a designated contract under NAFTA and that, therefore, it does not have jurisdiction to continue its inquiry in this matter under NAFTA.

Accordingly, on January 9, 1997, the Tribunal decided to pursue this matter on its merits under the AIT only.

Procurement Process

A notice of proposed procurement for this requirement was published in the July 15, 1996, edition of the GBO. The notice indicates under the commodity header “Communications, Detection and Fibre Optics/Communications, détection et fibres optiques” that the solicitation type is an AIT tendering procedure, i.e. covered under the AIT. The RFP dated July 5, 1996, was originally to close on August 27, 1996. The bid closing date, however, was subsequently extended to September 18, 1996, to allow the Department additional time to respond to the questions submitted by bidders and to allow the bidders time to consider and incorporate into their proposals changes in the requirements of the RFP. Six solicitation amendments, numbered 001 to 006, confirming, clarifying or modifying elements of the RFP were issued by the Department before the bid closing date.

The RFP, under Article 55.3, “Terms and Conditions of Solicitation and Resulting Contract,” provides, in part, that “[c]ompliance with DSS�MAS 9624 (01/05/96) as modified below is a mandatory requirement for this RFP.” Article 57 of the RFP, dealing with copyright, provides, in part, that “[n]otwithstanding any statements in DSS-MAS 9624, including Article 23 ‘Contractor to Own Foreground Information’ the following shall apply to this contract: ... 57.3 Copyright in the Material shall vest in Canada and the Contractor shall incorporate in all Material the copyright symbol and the following notice: © HER MAJESTY THE QUEEN IN RIGHT OF CANADA (year).”

Solicitation Amendment No. 003 dated August 8, 1996, includes under question and answer No. 4 a clarification by the Department regarding the trusted gateway (TGW) and the multi-function gateway (MFGW). The clarification informs bidders that the mandatory requirements relating to the TGW and MFGW are specified in Section 2.10 of the Technical Specification and Section 3.2 of the Functional Specification and in Section 2.11 of the Technical Specification and Section 3.3 of the Functional Specification, respectively. It further informs bidders that protection profiles for the TGW and MFGW are currently being developed by the Communications Security Establishment in conjunction with the Defence Message Handling System Project office. These protection profiles will identify the functional and assurance requirements for each of the gateways. These requirements are to be considered desirable goals for the purposes of this PoC. These common criteria requirements supersede the B2 evaluation/assessment requirements specified in the Technical specification of the RFP. The clarification also reads, in part, that “[i]t is not a mandatory requirement that the gateways proposed be evaluated, assessed or in process to be evaluated or assessed to meet these Common Criteria requirements. In addition to the functional demonstrations as outlined in the tests and trials Appendix 1 and 2 to Annex B it is a mandatory requirement of the PoC that prior to completion of the PoC Contract the DND Technical Authority must be provided with the assurance requirements (detailed in the PP [protection profile]) documentation (draft copies as a minimum) as evidence of their intention to produce/provide a high assurance gateway. The ability of the gateway to meet the functional requirements (detailed in the PP) will be determined using the above mentioned documentation. This evidence can be delivered through the PoC Contractor or directly from the gateway vendor. In its proposal the MMHS PoC Bidder must provide a statement from its TGW and MFGW subcontractor(s) confirming compliance with this requirement in order to be considered technically compliant.” (Emphasis added)

Solicitation Amendment No. 005 dated August 13, 1996, provides under question and answer No. 2 additional clarification on the question of the TGW as follows: “The protection profiles describe the functional and assurance requirements for the gateways. As per A4 of amendment 003 these requirements are to be considered desirable goals for the PoC, not imperative mandatories.... The commitment to provide at least drafts of the assurance documentation is a mandatory requirement for this RFP.”

According to the Department, subsequent to the issuance of Solicitation Amendment No. 003, discussions within the government led to the belief that DND might not be able to afford the cost of supplying the assurance documentation within the budget allocated for this procurement, that it might not be possible to deliver the documentation within the mandatory time frame for the completion of the contract and that bidders might interpret the requirement for “draft copies as a minimum” differently, thus making a valid comparison of costs difficult and potentially unfair. Accordingly, Solicitation Amendment No. 006 dated September 4, 1996, instructed bidders that they had to provide their quotations for delivering the assurance documentation as two separate options to the main requirement: one option item for the TGW assurance documentation and a second option item for the MFGW assurance documentation. The amendment further indicates that these options “shall remain valid for the duration of the contract.” It then specifies that “the requirement for delivery of the assurance documentation (if exercised) does not entail review, revision or acceptance (other than with respect to completion of delivery) by the Crown as part of the MMHS PoC contract.” It also indicates that the cost associated with these two option items will not be included in the bidder’s price for the purpose of evaluating the proposal. The amendment concludes with the following paragraph:

This amendment, together with all previous amendments, form part of the MMHS PoC bid solicitation package and shall be addressed in the Bidder’s Statement of Compliance.

According to the Department, no questions, comments or objections relating to this requirement were received from any bidder after Solicitation Amendment No. 006 was issued.

Three vendors, including the complainant, submitted bids on or before the closing date of September 18, 1996.

The complainant’s “Qualifications of Corporation” section of the Management Proposal (Vol. 2) provides, in part, as follows:

Qualifications of Corporation

The Bell Canada team consists of the united capabilities of three world class specialist or “best of breed” corporations - Bell Canada (prime), Harris Corporation and CGI Inc. - as well as two software product vendors to Harris, NEXOR Corporation and CommPower.

In addition, the complainant’s “Proposals/Evaluation” section of the Technical Proposal (Vol. 3) includes, in part, the following in relation to Article 69� of the RFP, “Joint Venture”:

69.1	The Bidder represents that the bidding entity ... is not ... a joint venture in accordance with the definition in subparagraph 3 below.

Please refer to item 69.4 a).

COMPLY

Bell Canada is the Prime Contractor using Subcontractor Agreements.

According to the Department, it conducted an initial review of the proposals to determine if the three proposals included all the information required to be considered responsive as per Article 70.2� of the RFP. As a result, the Department identified four areas in the complainant’s proposal, including the two areas that are the subject of this complaint, which, in its opinion, required clarification.

On the issue of the copyright, the Department noted that the complainant’s Financial Proposal (Vol. 1) states the following at page 2: “Bell Canada proposes SACC clause K3002D to apply to DSS�MAS 9601. We intend to explore the market potential for this application which could lead to increase employment opportunities for Canadians.”

Finally, concerning the assurance documentation with respect to the TGW and MFGW, the Department also noted that the complainant’s Financial Proposal states the following at page 4: “If any of these options are exercised then we would be in full compliance with the protection profile requested in Amendment #6.”

On September 27, 1996, the Department wrote to the complainant seeking clarification in four separate areas. On October 4, 1996, the complainant responded to the Department’s request for clarification. These letters read, in part, as follows:

[Question]

3)	RFP amendment 006 includes the following statement: “It is a mandatory requirement that the bidder’s proposal include a statement from its TGW and MFGW subcontractor(s) confirming that should the option(s) be exercised it will supply the assurance documentation (draft copies as a minimum).” Where within the material provided has Bell supplied the required statement(s)? Your response to this request for clarification should indicate what volume and page this information can be found. Do not provide new or additional information. New or additional information cannot be accepted as this would constitute bid repair.

[Answer]

3)	Please refer to the Financial Proposal, Volume 1, Page 4, Item 7 “Options” - where it is indicated that we the Bell consortium (consisting of Bell, Harris Corp. and CGI Group Inc.) will provide the assurance documentation and the associated costs. Further refer to Appendix 4 to Annex B (SOW [Statement of Work]) Item 3.2 TGW pages 117-121 and Item 3.3 MFGW pages 121-126. These sections discuss the technical baseline for the MFGW and the TGW, namely the CyberGuard Firewall used in conjunction with the Nexor MTA and the CommPower Message Translation Engine. The CyberGuard Firewall base product, which is responsible for enforcement of multilevel security policy in the [MFGW] and TGW is currently under evaluation at the B2 level of trust according to the Trusted Computer system Evaluation Criteria. The assurance documentation for the product is presently in draft form pending review by the evaluation team. DND is invited to view the assurance documentation and processes in place at CyberGuard in Ft. Lauderdale, Florida.

	The modifications to the Trusted Computing Base required to support the MMHS PoC are well contained and minimally impact the foundation secure operating system. As such, preliminary draft assurance documentation is already available for the TGW and MFGW.

[Question]

4)	Volume 1, Section 5 “SACC CLAUSE K3002D” of Bell’s proposal includes the statement: “Bell Canada proposes SACC clause K3002D to apply to DSS-MAS 9601(sic).” Bell is requested to clarify this statement and in particular explain what is meant by the use of the word “proposes”. Bell is requested to explain the relationship of this Section of its proposal to Articles 55.3 and 57 of the RFP document and [Bell’s] statements of compliance to those Articles included in Volume 3 of its proposal.

[Answer]

4)	This statement was included in error and should be disregarded. The purpose of the word “proposes” was to indicate compliance to SACC clause K3002D.

According to the Department, after receiving and reviewing the clarifications offered by the complainant, its proposal was deemed non-compliant with respect to two mandatory requirements of the RFP. First, the complainant’s proposal was seen to conflict with the mandatory requirement in the RFP that ownership of material copyright vest with the Crown. Second, the complainant’s proposal was found to have failed to include the mandatory statement from its gateway subcontractor with respect to gateway assurance documentation. Accordingly, the technical evaluation of the complainant’s proposal was not finalized and was not a factor in the outcome of the evaluation of the complainant’s proposal.

On November 6, 1996, a contract was awarded to Motorola, the lowest-priced compliant bidder and, on November 12, 1996, the complainant was informed of this award.

Validity of the Complaint

Complainant’s Position

In its comments on the GIR, the complainant maintains its position that the Department’s decision to disqualify it for alleged non-compliance was unfair, contrary to the federal government’s obligations under the AIT and prejudicial to the integrity of a competitive bidding system.

The complainant first asserts that the Department has conceded in the GIR that its proposal was compliant with standard Instructions and Conditions DSS-MAS 9624.

On the second point, the complainant submits that it met the assurance requirements in the RFP and that its bid was, therefore, fully compliant. It further submits that the statements concerning the assurance requirements in the solicitation amendments to the RFP are ambiguous and unclear and, therefore, contrary to Article 506(6) of the AIT. In any event, the complainant submits that its proposal met those requirements in all material and practical respects. Indeed, the complainant gave the Department a greater assurance than that now demanded by the Department. In any event, the complainant submits that, “even if it were found that Bell Canada’s bid’s documentation assurances were not on all fours with any of the versions of the RFP which called for them, a new RFP for the MMHS PoC should ... have been issued” because of the ambiguity surrounding the assurance requirements for the TGWs, the importance that the Department attached to the issue and the change in the evaluation requirements of the TWG and MFGW from the Trusted Computer System Evaluation Criteria to the Common Criteria Standard of Evaluation. Finally, the complainant submits that, throughout the bidding process, it was acting and speaking on behalf of a group of companies, including the gateway provider, and that the Department was fully aware of this. In fact, in many instances in its proposal, the complainant spoke and made commitments on behalf of the bidding group, which includes Bell Canada, CGI Group Inc. and Harris Corporation (the gateway provider), as well as its software suppliers, namely, NEXOR Corporation and CommPower. As such, the complainant had been giving undertakings and making commitments by and on behalf of the group.

Specifically, the complainant submits that, at a very minimum, it has demonstrated compliance with the assurance requirements and, in fact, exceeded the intent and purpose of these requirements. The complainant submits that the RFP requires that proposals demonstrate compliance and that it has done so in respect of the assurance requirements by providing access to the Department to the assurance documentation, by offering to provide a demonstration of the gateway process at the premises of the gateway subcontractor, by quoting the price of assurance documentation and by confirming in its proposal that the available assurance documentation complied with the requisite protection profiles. It is clear from these commitments that the complainant has fully consulted with its proposed gateway subcontractor on providing a high-assurance gateway and that all parties understood that the requirement was for a high-assurance gateway.

Moreover, the complainant submits that, through commitments in its proposal, the Department received assurance that the documentation not only could be provided but also actually existed in the draft form of which the RFP spoke. In fact, the complainant asserts that it was in a position to disclose the actual draft documentation which, it submits, is much more than a simple statement that drafts could be provided later. In light of the foregoing, the complainant submits that it “believed at the time that the assurance documentation was made available for actual review by [the Department] at the premises of the subcontractors, that a statement to the effect that such assurance documentation would later be available, in mere draft form, was not necessary. This was reasonable.” The complainant further contends that its statement to the effect that the assurance documentation was already available from its subcontractor(s), by implication, addressed the requirement for a statement regarding the fact that draft assurance documentation would be made available later. Further, the complainant submits that the price quotation for the provision of the assurance documentation was a clear and sufficient indication that it had consulted with its subcontractor regarding the high assurance requirements. The offer of a demonstration at the subcontractor’s premises is a further indication thereof. In concluding on this point, the complainant submits, citing the Supreme Court of Canada,� that “[s]ubstance should be given precedence over form.�” Applying the same standard and approach in interpreting the MMHS PoC tender documents, the complainant submits that it “has met, in fact exceeded, the policy reason and purpose behind the assurance requirement and it is only a matter of form that the gateway subcontractors did not themselves provide a statement.” It contends that the Department’s decision to disqualify it on this point is “at best seizing on a minor question of form.”

Concerning the ambiguity of the assurance requirements in the RFP and solicitation amendments, the complainant submits that Solicitation Amendment Nos. 003, 005 and 006 have given rise to confusion, given the ambiguous and inconsistent use of the terms “bidder” and “contractor,” the requirement for a subcontractor to bind a bidder and conflicting requirements on whether draft documentation is required or whether the actual documentation is required. It further submits that the solicitation amendments must be read together, since they all form part of the solicitation package, and that reading Solicitation Amendment No. 003 together with Solicitation Amendment Nos. 005 and 006, even with today’s hindsight, leaves the reader perplexed. Indeed, it is difficult to determine if the Department wanted the assurance documentation prior to or after bid closing. What appears to be clear, however, the complainant submits, is that the Department was concerned that some bidders might not be able to provide the assurance documentation on time. This could not have been applied to the complainant, since it already had the documentation available.

The complainant submits that what Solicitation Amendment No. 006 really meant to say was that the Department had decided to modify the requirement to provide assurance documentation and that it now only sought a quotation for the cost of that documentation if it were ever requested. Therefore, while other bidders may not have been able to provide assurance documentation within the time frame, the complainant told the Department that it had assurance documentation ready for immediate review.

Finally, the complainant submits that the Department correctly asserted that the gateway assurance documentation already existed in draft form at the premises of the complainant’s gateway supplier at the time of bid evaluation. The fact that this information was brought to the Department’s attention only in the complainant’s October 4, 1996, clarification letter is irrelevant, since that letter does not contain new information and in no way amounts to a substantive revision to or modification of its proposal. The October letter, the complainant submits, is an explanation of statements already contained in its proposal; it is not causing adverse effect on or prejudice to other bidders and did not alter its bid price or any substantive element of its proposal.

In summary, the complainant submits that the Department claims to have required a mere statement from some person that draft assurance documentation for the TGWs would later be provided and finalized if required by the Department. In the complainant’s opinion, “[s]uch statement of willingness to produce the documentation, if requested, pales in comparison to the actual provision of the documentation, which is precisely what Bell Canada did. In other words, even if it could be argued that Bell Canada was non�compliant ..., it is of absolutely no consequence to the Government and only a triumph of technicality over common sense.”

Department’s Position

In its response to the complaint, specifically the finding of non-compliance based on the complainant’s statement concerning the general conditions dealing with the ownership of copyrights, the Department submits that the two officers responsible for the assessment of the proposals took the view that the complainant’s request to disregard the statement in its proposal referring to SACC clause K3002D and DSS-MAS 9601 constituted a bid repair on a mandatory issue. However, in the GIR, the Department indicated that it was “reviewing this position in light of a developing practice” within the Department to permit the withdrawal of one of two conflicting statements in a proposal as a clarification of a bidder’s position. As a result, under the circumstances, the Department does not contest the complainant’s position that it should have been allowed to withdraw one of two conflicting statements within its proposal as an allowable clarification. Therefore, the Department now accepts that the complainant’s proposal should not have been declared non-compliant on this point.

Concerning the complainant’s allegation in respect of the failure to provide statements on assurance documentation, the Department submits that the requirement that bidders include in their proposals a statement from the bidder’s gateway subcontractor was explicitly identified as a mandatory requirement of the RFP. The complainant’s proposal failed to include this statement, and it is, therefore, non-compliant with an essential element of the RFP. Moreover, the Department submits that, if the complainant was of the opinion that the requirement with respect to the assurance documentation was unclear or confusing, it had the opportunity to communicate its concerns and objections to the Department before bid closing on September 18, 1996. Further, the Department submits that it is clear from the context of the complete statement in Solicitation Amendment No. 003 that the evidence which can be delivered through the contractor or directly from the gateway vendor is the assurance documentation itself.

The Department states that the intent of this requirement was to evaluate the intention of the subcontractor, not the prime contractor, with respect to supplying a high-assurance gateway. Indeed, due to the nature of the evaluation and assurance process, the Department submits that it was vital to establish that the actual supplier of the gateways was prepared to supply the assurance documentation and that it was not just the prime contractor making the commitment without the support of the gateway designer.

Concerning the complainant’s reference to Article 1009(2)(b) of NAFTA, the Department submits that this article is not relevant to the present case. Indeed, this article refers to the qualification of suppliers such that they may be eligible to participate in tendering procedures. The Department has never taken the position that the complainant was not qualified to participate in the MMHS PoC solicitation nor the position that the complainant’s proposal was rejected because it was not a qualified bidder for the requirement. In addition, the Department states that the requirement in dispute was essential and not onerous or unreasonable, as is demonstrated by the compliance of the two other bidders. This requirement was imposed to avoid any negotiations over increased compensation or terms of confidentiality at a later time.

The Department also submits that it was clear from the complainant’s clarification response that its proposal did not include the required statement. Since the Department had no intention to enter into negotiations with the complainant on this or any other matter, the Department submits that further communication on this issue was not required. Moreover, the Department refuses to accept the complainant’s position that it should have been given opportunities to cure the perceived deficiencies in its proposal, and it submits that this position is consistent with the terms of the RFP (Articles 70.3 and 70.4), previous Tribunal decisions� and the requirements of the AIT. Finally, concerning the complainant’s submission that the Department did not provide it with notice of any continuing deficiencies, the Department states that it is standard policy that there be no notifications to unsuccessful bidders prior to contract award. As well, it is the Department’s standard practice not to discuss the status of competitive evaluations with bidders until the contract has been awarded.

Finally, the Department asserts that the complainant’s affirmation that the gateway assurance documentation already existed in draft form at the premises of the complainant’s gateway supplier at the time of bid evaluation was not provided in the complainant’s proposal, but, in fact, was provided separately by the complainant in its letter of October 4, 1996, responding to the Department’s request for clarification. The complainant was expressly instructed not to provide new or additional information in its response and was advised that any such information could not and would not be accepted by the Department in evaluating proposals.

In summary, the Department submits that proposals were evaluated in accordance with the terms of the RFP, which were consistent with the Department’s policy, and the requirements of the AIT and, for this reason, it respectfully submits that this complaint should be dismissed.

Tribunal’s Decision

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribunal limit its considerations to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other requirements prescribed in respect of the designated contract have been observed. Section 11 of the Regulations further provides, in part, that the Tribunal is required to determine whether the procurement was conducted in accordance with the requirements set out in the AIT.

Dealing, first, with the issue of the copyright terms and conditions, the Tribunal notes that the Department has indicated in the GIR that, due to a developing practice which permits the withdrawal by bidders of one of two conflicting statements in a proposal as a clarification, it is willing to concede that, in this instance, the complainant’s proposal should not have been declared non-compliant on this point. In the Tribunal’s opinion, since the complainant has withdrawn the statement in its proposal which conflicted with the mandatory requirement of the RFP and the Department accepts this withdrawal as a bid clarification, the concession made by the Department effectively removes the foundation on which this ground for complaint was based. The complainant understandably accepted this concession and, in the circumstances, the Tribunal will, therefore, not deal with this matter further.

Concerning the complainant’s contentions that it did not have an opportunity to negotiate with the Department after it provided clarifications, that it was not given an opportunity to cure the perceived deficiencies in its proposal or that it was not informed of any continuing deficiencies in its proposal after it submitted its clarifications, the Tribunal determines that none of these actions by the Department constitute a breach of the procedural requirements of the AIT or of any of the provisions of the RFP. Indeed, the Department was under no obligation to seek clarification from the complainant. Given the complexity of this requirement and of the proposals developed in response thereto, however, the Tribunal believes that the Department was prudent to seek clarifications. Nevertheless, in this instance, there was no obligation on the Department to conduct negotiations on the basis of the clarifications received. The Tribunal also agrees with the Department’s assertion that, in the circumstances, the complainant had no right to cure the deficiencies in its proposal by means of a substantive revision to its proposal. In fact, the RFP and the Department’s instruction to the complainant when it sought clarification of its proposal clearly indicated that no new information would be accepted that substantially modified the complainant’s offer. In this context, it should have been clear to the complainant from the beginning that it would not be allowed to modify or to cure deficiencies in its proposal after bid closing, unless of course none of the proposals received had been judged acceptable and the Department decided to communicate with all bidders to attempt to secure an acceptable proposal by inviting best and final offers. However, this is not the case here. Finally, the Tribunal also believes that the Department’s practices not to notify unsuccessful bidders and not to discuss the status of competitive evaluations with bidders prior to contract award are sound and in keeping with the transparency requirements of the AIT.

The only other issue before the Tribunal is whether or not the Department acted according to the provisions of the AIT when it declared the complainant’s proposal non-compliant for failing to meet the requirement that “the bidder’s proposal include a statement from its TGW ... and MFGW ... subcontractor(s) confirming that should the option(s) be exercised it will supply the assurance documentation (draft copies as a minimum).”

Article 514 of the AIT indicates that the purpose of the bid protest procedures is to promote fair, open and impartial procurement procedures. In this context, Article 506(6) of the AIT expressly provides, in part, that “[t]he tender documents shall clearly identify the requirements of the procurement, the criteria that will be used in the evaluation of bids and the methods of weighting and evaluating the criteria.”

In its complaint and subsequent submissions, the complainant contends, in relation to the above matter, that: (1) the requirement to submit a statement to the effect that certain assurance documentation would be provided by the subcontractor of the gateways was not clearly stated in the solicitation amendments; (2) it has demonstrated compliance with the assurance requirements and satisfied the intent and purpose of the requirement; (3) it nevertheless provided the said statement when it signed its proposal and made representations therein on behalf of the Bell consortium, consisting of Bell Canada, Harris Corporation and CGI Group Inc.; and (4) to the extent that one might judge that there exists in its proposal irregularities of form in respect of the required statement of assurances (the complainant expressly does not admit to that), such irregularities of form pale in comparison to the substantive contents of the assurances that it has provided. Consequently, the complainant submits that the Department should have declared its proposal compliant on this point.

The Tribunal first notes that the provision of a statement or certification by the subcontractor(s) as part of the bidders’ proposals was an “absolute mandatory” requirement of this RFP within the meaning of Solicitation Amendment No. 002, which clarified under question and answer No. 1 the mandatory requirements of this RFP.� The Tribunal further notes that the complainant was also made aware, through article 70.3 of the RFP, of the importance of mandatories and of the serious consequences on its proposal if it failed to meet only one such essential requirement. In its proposal, the complainant indicated that it had noted and understood these provisions.

The Tribunal has carefully reviewed the evolution in the solicitation amendments of the requirement that gateway subcontractor(s) submit, as part of a bidder’s proposal, a statement in respect of certain assurance documentation and concludes that the said requirement was clearly stated in the solicitation amendments. In particular, the Tribunal believes that question and answer 3c) of Solicitation Amendment No. 005 clearly and plainly state that the certification letter is to be submitted by the gateway subcontractors.� The same requirement is repeated clearly and plainly in the penultimate paragraph of Solicitation Amendment No. 006 which states, in part, that “[i]t is a mandatory requirement that the bidder’s proposal include a statement from its TGW and MFGW subcontractor(s).” The Tribunal does not see how the Department might have been clearer about this requirement. 

It is a fact that the requirement to provide the assurance documentation itself as opposed to the requirement that subcontractor(s) provide a statement/certification that such documentation would be provided was modified significantly during the bidding process both in content and in timing. However, there is nothing surprising or improper about these changes. They were made transparently by the Department, with all prospective bidders being informed of the changes and being given a chance and the time to adjust their proposals accordingly. As well, no clarification questions were raised by any bidder on this point after Solicitation Amendment No. 006 was issued by the Department on September 4, 1996, some 14 days before bid closing. 

The complainant argues that, reading all the solicitation amendments together, as one should, it was reasonable for it to assume that the need for such certification was not very important, considering that it was in a position to offer and, in fact, was offering in its proposal greater assurances than would be secured by meeting the express requirement of the said certification/statement. In this respect, the Tribunal observes that bidders are not at liberty to interpret the importance of mandatories in the RFP in such a manner as to turn them effectively into desirables. The complainant, on its own initiative, apparently chose this dangerous course of action.

Concerning the complainant’s argument that it has met the intent and purpose of this mandatory requirement, the Tribunal notes that this argument hinges essentially on the proposition that the complainant has the authority to act and speak on behalf of the gateway subcontractor(s) and that it has, in its proposal, delivered the substantive requirements of the provision in dispute. These two propositions are discussed immediately below.

Concerning the complainant’s proposition that it provided the said statement/certification when it signed its proposal because it was acting and speaking on behalf of the consortium, including the gateway subcontractor(s), the Tribunal is satisfied that the complainant is the prime contractor and was acting as such and that the other members of the complainant’s team were subcontractors. The complainant clearly stated this fact in its proposal where, after indicating that it was not a joint venture, it positively affirmed in response to Article 69.4a) that “Bell Canada is the Prime Contractor using Subcontractor Agreements.” As well, the complainant confirmed in its submission of January 21, 1997, to the Tribunal that it would not be delivering the TGW or MFGW. Specifically, it stated that: “Bell Canada has clearly identified to the Government the identity of the members of the bidding group for the MMHS PoC, namely Bell Canada, CGI Group Inc. and Harris Corporation (the gateway provider), as well as its software suppliers, namely NEXOR Corporation and CommPower.” (Emphasis added) Having established that the complainant will use a subcontractor to deliver the gateways and having also established that the complainant itself, and it alone, is the prime contractor, the Tribunal determines that, when the complainant signed its proposal, it did not, in so doing, fulfil the requirement that the gateway subcontractor(s) provide a statement/certification as part of the contractor’s proposal. Accordingly, the Tribunal is not satisfied that the complainant could act and speak on behalf of the subcontractor(s) for the purpose of providing a statement/certification from the gateway subcontractors, which was a mandatory requirement of this RFP.

Finally, addressing the complainant’s proposition that it demonstrated, in its proposal, compliance with the substantive requirements of the provision in dispute, the Tribunal determines that, irrespective of the weight that such an argument might carry in reaching a decision, this assertion does not accord with the facts of the case. Indeed, of the four elements advanced by the complainant to support this proposition, namely, (1) that the Department was provided access to the assurance documentation in the complainant’s proposal, (2) that the Department was offered in the proposal a demonstration of the TGW process at the premises of the gateway subcontractor, (3) that the complainant quoted the price for the assurance documentation in its proposal and (4) that the complainant had to confirm in its proposal that the available assurance documentation complied with the requisite protection profiles, the Tribunal notes that only elements (3) and (4) were part of the complainant’s proposal at the time of bid closing. Elements (1) and (2) were introduced for the first time by the complainant in its clarification response of October 4, 1996. The complainant disputes that the above elements constitute information of substance. However, in the Tribunal’s view, the fact that the complainant itself proposed that these information elements be considered as key elements of its “substance over form” argument supports the Tribunal’s view that these two information elements are new and constitute a substantive revision to or modification of the proposal. For these very reasons, these data elements cannot be considered clarifications and, accordingly, cannot be accepted as forming part of the proposal as submitted by the complainant at the time of bid closing. For the Tribunal to consider these significant data elements as part of the complainant’s proposal would be tantamount to sanctioning what, under the terms of this RFP and the solicitation amendments, is clearly prohibited. Without pronouncing on the merit of the argument in this instance, the Tribunal observes that, in the absence of these two data elements, the complainant’s “substance over form” argument loses its foundation. Accordingly, the Tribunal is not satisfied that the complainant has demonstrated compliance, in its proposal as submitted and as clarified, with the mandatory requirement in dispute.

For the reasons stated above, the Tribunal finds that the Department properly declared the complainant’s proposal non-compliant for failing to meet a mandatory requirement of the RFP. The Department arrived at this decision fairly, equitably and transparently and used, in so doing, evaluation criteria and weighting that were clearly set out in the tender documents.

Determination of the Tribunal

In light of the foregoing, the Tribunal determines, in consideration of the subject matter of the complaint, that the procurement was conducted in accordance with the AIT and, therefore, that the complaint is not valid.















Robert C. Coates, Q.C.	

Robert C. Coates, Q.C.

Member

�.	R.S.C. 1985, c. 47 (4th Supp.).

�.	The MMHS PoC requirement forms part of the larger Defence Message Handling System Project. The MMHS must provide the security, survivability and robustness needed to support Classified (up to but not including Top Secret) and high precedence operational and management electronic mail message traffic. Trusted gateways will need to be implemented as part of the MMHS to provide internal interoperability between the unclassified Defence Electronic Mail System and MMHS networks and to provide for external connectivity to military allies, other government departments and industry. Due to the potential for significant technical risk associated with the MMHS, a PoC stage has been required by the Treasury Board Secretariat to identify the potential risk areas and to demonstrate that these risks are manageable via the supply of a working MMHS system.

�.	Done at Ottawa, Ontario, on December 11 and 17, 1992, at Mexico, D.F., on December 14 and 17, 1992, and at Washington, D.C., on December 8 and 17, 1992 (in force for Canada on January 1, 1994).

�.	As signed at Ottawa, Ontario, on July 18, 1994.

�.	SOR/93-602, December 15, 1993, Canada Gazette Part II, Vol. 127, No. 26 at 4547, as amended.

�.	SOR/91-499, August 14, 1991, Canada Gazette Part II, Vol. 125, No. 18 at 2912, as amended.

�.	The complainant mistakenly referred to the FSC system. The classification system applicable to services covered under NAFTA is the Common Classification System (CCS).

�.	The MMHS PoC involves integrating and assembling a turnkey system from commercial off-the-shelf components, including hardware (e.g. secure trusted gateways, multi-purpose gateways, backbone routers, backbone nodes, workstations, high-grade cryptographic network encryption units, high-grade cryptographic secure telephone units, etc.) and software (e.g. encryption and digital signature applications, user agents, directory user agents, message transfer agents, directory system agents, message store applications, mail list agents, etc.) elements.

�.	Under Article 69, the RFP provides that bidders must indicate whether or not the bidding entity is a joint venture in accordance with the following definition:

69.3	Definition of joint venture

	A joint venture is an association of two or more parties who combine their money, property, knowledge, skills, time or other resources in a joint business enterprise agreeing to share the profits and the losses and each having some degree of control over the enterprise....

69.4	The joint venture team arrangement is to be distinguished from other types of Contractor arrangements, such as:

a)	prime Contractor, in which, for example, the purchasing agency contracts directly with a Contractor (prime) who acts as the system assembler and integrator, with major components, assemblies and subsystems normally subcontracted.

�.	Under Article 70, “Proposals,” the RFP provides, in part, as follows:

70.2	Responsive Proposals

In order to be considered responsive the following must be provided:

2.	Paragraph by paragraph RFP and Statement of Work Statement of Compliance.

70.3	Compliant Proposals

Proposals must meet all the mandatory requirements identified as such in this RFP document including all the mandatory requirements identified in Annex D hereto in order to be considered compliant. The proposals not demonstrating compliance as identified in the RFP will be deemed non-compliant and will receive no further consideration.

70.4	Proposal Evaluation

Your proposal’s evaluation will be based solely upon the contents of your submission. Failure to provide sufficient information in any area will result in the assumption of non-compliance in that area.

After the proposal closing date, no amendment to the proposal will be accepted. However, during the evaluation, [the Department] may, at its discretion, conduct interviews with Bidders to obtain clarification.

It is the responsibility of Proposers to obtain clarification of the requirements contained herein, if necessary, prior to submitting their proposals.

70.5	Statement of Compliance

A paragraph by paragraph statement of compliance with each paragraph of this Request for Proposal and its annexes is required.

Your reference to each paragraph shall consist of ... one of the following responses:

a)	“Comply” or “Do Not Comply” for all paragraphs which describe a requirement to be met. Sufficient comment must be supplied to indicate a clear understanding of the requirement of each paragraph and to indicate how compliance will be achieved.

�.	See Québec (Communauté urbaine) v. Corp. Notre-Dame de Bon-Secours, [1994] 3 S.C.R. 3; Bronfman Trust v. The Queen, [1987] 1 S.C.R. 32; Johns-Manville Canada Inc. v. Her Majesty the Queen, [1985] 2 S.C.R. 46; and Her Majesty The Queen v. Imperial General Properties Limited, [1985] 2 S.C.R. 288.

�.	Ibid., Québec (Communauté urbaine) at 4.

�.	Mechron Energy Ltd., File No. PR-95-001, August 18, 1995, and Martin Marietta Canada Ltd., File No. 94N66T-021-0020, April 20, 1995.

�.	Q1)		General: It is assumed that all mandatory requirements, within the Technical and Functional Specifications, are indicated by reference to “must”. All other requirements (i.e., indicated by “will”) are considered to be optional. Please confirm.

	A1)		Not entirely correct. With respect to evaluation of the proposals: For the purposes of determining the compliance of a Bidder’s proposal only those elements of the RFP and SOW which are identified as being mandatory requirements are absolute mandatories, i.e. failure to comply with any will result in the proposal being deemed non-compliant and therefore rejected. Annex D of the RFP lists the sections of the SOW and its appendices which contain mandatory technical requirements which must be met in order for the Bidder’s proposal to be deemed compliant. Within each referenced section the terms “must”, “shall”, “will” and “is to” (note that “will” is included in this group) indicate the mandatory requirements within the section, requirements that are desirable but not absolute mandatories are indicated by the terms “should” or “desirable”. In addition there are a number of other mandatory requirements within the RFP which must also be met in order for a bid to be deemed compliant. These essential requirements are identified explicitly by inclusion of the statement “... is a mandatory requirement ...” or “it is mandatory that...”. Within the RFP terms and conditions document many of the “shall”, “must” and “will” statements indicate information which is required in order for a bid to be properly evaluated, e.g. “The proposal must describe the Bidder’s corporate organizations...”.

�.	What is the nature of the letter from the gateway subcontractors that must be provided as part of the proposal? Does it state the intention to meet the requirements of the protection profiles during the MMHS PoC program? Or during the MMHS ... Program? If so will both of these protection profiles be delivered next week so there is ample time to discuss such a letter with the potential subcontractors?

	...

	The letter from the gateway subcontractors is a certification that the assurance documentation (draft versions at a minimum) will be provided to DND as evidence of the gateway subcontractor’s intention to produce/provide a high assurance gateway. No commitment is being sought with respect to the timing of the gateway’s assurance evaluation or assessment.
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