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Ottawa, Monday, November 18, 2002

File No. PR-2001-052
IN THE MATTER OF a complaint filed by CMC Electronics Inc. under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47;

AND FURTHER TO a determination made pursuant to subsection 30.16(1) of the Canadian International Trade Tribunal Act to award CMC Electronics Inc. its reasonable costs incurred in preparing and proceeding with the complaint.

ORDER

In a determination made on May 2, 2002, pursuant to subsection 30.16(1) of the Canadian International Trade Tribunal Act,
 the Canadian International Trade Tribunal (the Tribunal) awarded CMC Electronics Inc. (CMC) its reasonable costs incurred in relation to preparing and proceeding with the complaint.

On June 3, 2002, CMC submitted to the Tribunal its claim for costs in the amount of $103,282.00. The Department of Public Works and Government Services (PWGSC) filed comments on CMC’s claim on June 27, 2002. CMC responded to those comments on June 28, 2002.

CMC claimed a total of $71,191.41 (including GST) in legal fees for 237 hours. That amount represents 112.4 hours at $345.00/hour for counsel with 14 years’ experience, 121.5 hours at $225.00/hour for counsel with 4 years’ experience and 3.1 hours at $135.00/hour for articling students. CMC also claimed $965.94 in disbursements relating to legal services. 

CMC claimed $31,124.66 (including GST) for in-house costs incurred in relation to preparing and proceeding with this complaint. That amount includes representative’s fees incurred for the work of six of its employees, 60.5 days by five employees at $400.00/day and 4 days for another employee at $500.00/day, for a total of $28,034.00 (including GST) for in-house representation. Disbursements that related to in-house costs were claimed in the amount of $3,090.66.

PWGSC commented that the fees claimed for legal services are excessive, both in rate and number of hours claimed. PWGSC also submitted that there is considerable duplication of tasks and that CMC may have included time spent in support of its status as an intervener in File No. PR-2001-051.
 It submitted that there is no reason to deviate from the hourly rates set in the Tribunal’s Procurement Cost Guidelines (the Guidelines). 

With respect to representative’s fees, PWGSC submitted that, consistent with the Guidelines and past Tribunal decisions, fees claimed on behalf of CMC officials should be denied, since CMC was represented throughout the proceedings by counsel.

With respect to disbursements, PWGSC submitted that the claim for disbursements relating to legal services includes a charge of $0.15/copy for in-house photocopying and that the Guidelines only allow $0.10/copy. It submitted that, since the complaint was filed on December 6, 2001, all costs incurred prior to that date should be denied. It also submitted that the disbursements should be reduced in case any of them relate to CMC’s intervention in File No. PR-2001-051. PWGSC submitted that disbursements incurred by CMC employees should not be granted. It indicated that the claim for external photocopies of $1,282.98 is supported by a transaction record for only $1,115.64. Finally, PWGSC submitted that CMC claimed $140.00 as travel expenses, the purpose and time for which were not disclosed and, therefore, they should be denied.

In its comments filed on June 28, 2002, CMC submitted that its claim relates exclusively to preparing and proceeding with this complaint. It also submitted that there was no duplication of work and that the hours worked were reasonable, given the particular circumstances of this case. It submitted that the time claimed in regard to work performed by its employees relates to time spent in relation to the preparation of the complaint before outside counsel was retained. With respect to disbursements, it submitted that the travel expenses claimed were for travel by CMC’s in-house counsel from Montréal, Quebec, to Ottawa, Ontario, to meet with, retain and instruct counsel. Finally, CMC submitted that 1.4 hours at $225.00/hour should be added to its claim for preparing a response to PWGSC’s comments on the claim. 

The Tribunal is of the view that the total number of hours claimed for legal services, namely, 237 hours, is not unreasonable, given the particular circumstances of the case. It is of the view that there is no reason to deviate from the hourly rates established in the Guidelines. Therefore, the Tribunal will allow an hourly rate of $150.00 for the senior counsel, $85.00 for the second counsel and $60.00 for the articling students. Accordingly, it will allow legal fees, plus GST, in the amount of $29,289.65, representing 112.4 hours at $150.00/hour for the senior counsel, 121.5 hours at $85.00/hour for the second counsel and 3.1 hours at $60.00/hour for the articling students.

With respect to the claim for representative’s fees, the Tribunal notes that CMC retained independent counsel to act on its behalf in proceeding with this complaint and that, in the Tribunal’s opinion, CMC personnel who participated in the proceedings were acting in their capacity as employees, not as counsel or representatives. Accordingly, it does not allow these costs. Similarly, the Tribunal has not generally awarded a litigant its disbursement costs incurred in association with an employee’s participation in proceedings, unless these costs were associated with an employee’s attendance and/or appearance as a witness at a hearing in the proceedings.

Regarding the disbursements relating to legal services, the Tribunal finds that, with the exception of the charges for in-house photocopying, all other costs are reasonable and consistent with the Guidelines. The claim of $638.25 for in-house photocopying is reduced to $425.50 (representing $0.10/copy plus GST) and, therefore, the total amount allowed is $756.64.

The Tribunal will not permit any additional claims beyond those already submitted. Therefore, it denies the request made by counsel on behalf of CMC to claim costs incurred in relation to the preparation and submission of CMC’s response to PWGSC’s comments on the claim for costs.

In consideration of the above, the Tribunal hereby awards CMC costs in the amount of $30,046.29 for preparing and proceeding with the complaint and directs PWGSC to take appropriate action to ensure prompt payment.





Patricia M. Close


Patricia M. Close

Presiding Member




Richard Lafontaine


Richard Lafontaine

Member




Ellen Fry


Ellen Fry

Member






Michel P. Granger


Michel P. Granger

Secretary

�.	R.S.C. 1985 (4th Supp.), c. 47.


�.	Re Complaint Filed by DRS Technologies Inc. (2 May 2002) (CITT).


�.	See, for example, Aerlinte Eireann Teoranta v. Canada, [1993] F.C.J. No. 1462; Bayliner Marine v. Doral Boats (1987), 15 C.P.R. (3d) 201.





