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IN THE MATTER OF a complaint filed by Aviva Solutions Inc. under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47;

AND FURTHER TO a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.

DETERMINATION OF THE TRIBUNAL

Pursuant to subsection 30.14(2) of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal determines that the complaint is valid in part.

In accordance with subsection 30.15(2) of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal recommends, as a remedy, that the contract resulting from Solicitation No. 46577-022191/A be amended to reflect maintenance and support for Attachmate Extra! only.

Pursuant to subsection 30.16(1) of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal awards Aviva Solutions Inc. its reasonable costs incurred in relation to preparing and proceeding with the complaint.
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Ottawa, Monday, April 29, 2002

File No. PR-2001-049

IN THE MATTER OF a complaint filed by Aviva Solutions Inc. under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47;

AND FURTHER TO a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.

STATEMENT OF REASONS

COMPLAINT

On December 13, 2001, Aviva Solutions Inc. (Aviva) filed a complaint with the Canadian International Trade Tribunal (the Tribunal) under subsection 30.11(1) of Canadian International Trade Tribunal Act
 concerning an Advance Contract Award Notice (ACAN) (Solicitation No. 46577-022191/A) issued by the Department of Public Works and Government Services (PWGSC) for the renewal of software maintenance and support services for the Canada Customs and Revenue Agency (CCRA).

Aviva alleged that PWGSC improperly sole-sourced this requirement. In particular, it submitted that the North American Free Trade Agreement
 does not permit that an ACAN be used in this case because the requirement goes beyond what might reasonably be viewed as replacement parts, continuing services or the extension of existing supplies. In its submission, Aviva submitted that the current maintenance requirement indicates that a change of product platform (thin client
 products) occurred. Aviva submitted that PWGSC, on behalf of the CCRA, has allowed ACANs to be used for acquisitions of new licences and products. Aviva requested, as a remedy, monetary compensation in the amount of $2 million to cover the cost of the proceedings, lost revenue and profits, and lost opportunity.

On December 21, 2001, the Tribunal informed the parties, pursuant to subsection 30.13(2) of the CITT Act and subsection 7(2) of the Canadian International Trade Tribunal Procurement Inquiry Regulations,
 that the complaint had been accepted for inquiry. On January 9, 2002, the Tribunal informed the parties that Attachmate Corporation (Attachmate) had been granted leave to intervene in this matter. On January 15, 2002, PWGSC filed a Government Institution Report (GIR) with the Tribunal in accordance with rule 103 of the Canadian International Trade Tribunal Rules.
 On January 28, 2002, Aviva filed its comments on the GIR with the Tribunal. On February 5, 2002, PWGSC requested permission to file a response to Aviva’s comments on the GIR. On that same day, the Tribunal granted its permission, and PWGSC filed its response to Aviva’s comments. On February 11, 2002, Aviva submitted comments in reply.

On March 1, 2002, Aviva requested permission from the Tribunal to file information that it had just received pursuant to a request under the Access to Information Act.
 The Tribunal granted its permission, and Aviva filed these additional documents and arguments on the same day. On March 11, 2002, Attachmate provided comments on Aviva’s most recent submission; PWGSC advised that it had no additional comments. The Tribunal informed Aviva that it would not allow, on the record, additional comments made by Aviva on March 22, 2002, with respect to comments filed by Attachmate on March 11, 2002.

Given that there was sufficient information on the record to determine the validity of the complaint, the Tribunal decided that a hearing was not required and disposed of the complaint on the basis of the information on the record. 

PROCUREMENT PROCESS

On September 12, 2001, an ACAN for the renewal of software maintenance and support services was published by PWGSC on MERX.
 The ACAN indicated that the procurement was subject to the NAFTA, the Agreement on Government Procurement
 and the Agreement on Internal Trade
 and that the limited tendering provisions of these agreements were applicable to this procurement. The closing date of the ACAN was September 27, 2001. Suppliers that considered themselves fully qualified and available to provide the goods and services described in the ACAN were required to submit a statement of capabilities before the closing date.

The following portions of the ACAN are relevant to this case:

REQUIREMENT

Renewal of maintenance and support for the products identified below for a period of one (1) year (including options for two additional 12 month periods) on behalf of Canada Customs & Revenue Agency (CCRA). Public Works and Government Services Canada (PWGSC) intends to enter into a sole-source contract with Attachmate Corporation of Ottawa, Ontario.

Product

Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance 

Plan
33,000 users

2.2
128
Bit Encryption Edition

· Java and Active X Enterprise Viewers only in Host Viewer Services for UNIX Component

· Java and Active X Enterprise Viewers only in Host Viewer Services Component 

· Extra Personal Client - Version 2.2

· E-Vantage Management Console Component

· Host Session Services Component 

· E-Vantage SNA Gateway Host Session Services Component

· Elite Support EHG/OSG Elite Plan

This maintenance renewal will protect the installed investment that [Canada] Customs & Revenue Agency (CCRA) has implemented for supported connectivity issues within CCRA. Attachmate’s e‑Vantage Enterprise Viewer has been selected as the premium client option in e-Vantage family. With e-Vantage, CCRA can deploy this client technology as needed while still maintaining the Attachmate Extra! installed base.

Section 6 of the Government Contract Regulations is being invoked in this procurement as only one person or firm is capable of performing the contract.

The reason(s) for single tendering is (are):

Renewal of Maintenance and Support Services

On September 20, 2001, Aviva sent a letter to PWGSC in response to the ACAN outlining the capabilities of Aviva’s emulation software products, which Aviva stated were equivalent to the Attachmate products listed in the ACAN. Aviva stated that it believed that the Aviva Enterprise License would offer the Government of Canada a “comparable or superior functionality Canadian solution at a significant savings.” Aviva requested that the Government of Canada proceed to a full tendering process for this requirement.

PWGSC and Aviva exchanged telephone calls and written correspondence throughout October and early November 2001. A meeting was held on November 19, 2001, which was attended by representatives of PWGSC, the CCRA, Aviva and Aviva’s federal government reseller. At this meeting, PWGSC stressed that the CCRA’s requirement was to maintain the existing products that it owned and that it was not seeking to acquire new products.

On November 21, 2001, Aviva wrote to PWGSC stating that it was formally contesting the proposed award of the maintenance and support contract to Attachmate.

On December 3, 2001, PWGSC formally rejected Aviva’s challenge to the ACAN. PWGSC advised Aviva that this was because “Aviva Solutions, Inc. has failed to provide documentation to PWGSC establishing that it could provide maintenance to CCRA’s Attachmate e-Vantage software as detailed in the ACAN.” On the same day, PWGSC awarded the contract at issue to Attachmate. On December 12, 2001, PWGSC advised Aviva, in writing, that a contract had been awarded to Attachmate.

On December 13, 2001, Aviva filed this complaint with the Tribunal.

POSITION OF PARTIES

PWGSC’s Position

PWGSC submitted that it had given full consideration to Aviva’s objections prior to awarding the contract to Attachmate through extensive correspondence,
 as well as telephone conversations and a face‑to-face meeting, over a two-month period. PWGSC submitted that the allegation that it did not provide adequate time for consideration of Aviva’s concerns was without merit.

PWGSC submitted that the CCRA’s requirement for ongoing maintenance and support services for its installed emulation software was both reasonable and routine, in the context of its need to maintain its information management system, and was consistent with common practice in the information technology industry. PWGSC submitted that, for any organization, public or private, it is normal to maintain the optimum performance of an information management system through ensuring the provision of maintenance and support services for the constituent software in that system.

PWGSC submitted that the rapid evolution of the information technology industry requires that a key part of such maintenance be the provision of upgrades to installed software products. If not upgraded to accommodate changes in other software with which it works, a software product will lose its ability to function in accordance with the customer’s requirements. PWGSC submitted that Aviva too offers upgrades and new releases as part of its maintenance package for its emulation software.

PWGSC submitted that organizations ought not to be expected to contemplate the complete replacement of an existing installed software product with competing products whenever the installed software product requires the renewal of maintenance and support services. PWGSC further submitted that, at some point, organizations may conclude that their best course of action is to consider such a replacement process, but this is a judgment to be left to such organizations, based on their own technical assessment of their needs.

PWGSC submitted that Aviva sought to have the CCRA acquire the replacement emulation software that it offers. PWGSC submitted that the CCRA did not seek and did not require alternate products to the installed Attachmate emulation software.

PWGSC submitted that Attachmate Extra! was tightly integrated with many other applications at the CCRA and that a replacement of Attachmate Extra! with another product would require these integrated applications to be modified or replaced.

PWGSC submitted that the services contemplated in this procurement cannot be characterized as a “competitive upgrade”, as alleged by Aviva. PWGSC submitted that a “competitive upgrade” is an industry term that refers to the replacement of an existing product with a different and competing one from a different vendor. PWGSC submitted that, as the CCRA’s requirement was for upgrades to its existing Attachmate Extra! software, this was not a “competitive upgrade”.

PWGSC submitted that Aviva never contested the fact that it could not supply the required services described in the ACAN.

Referencing two previous Tribunal decisions, File Nos. PR-2000-037
 and PR-2000-078,
 PWGSC submitted that it was its responsibility to set out the CCRA’s requirements in the procurement documents. PWGSC submitted that the Crown was not required to alter those requirements to accommodate Aviva’s circumstances. PWGSC further submitted that, in this procurement, the CCRA’s requirements for maintenance and support services for its installed software were entirely reasonable and in keeping with the necessary routine ongoing maintenance requirements of any organization with respect to its information management system.

PWGSC submitted that the award of the contract at issue to Attachmate on a sole-source basis was entirely consistent with the provisions of the applicable trade agreements.

PWGSC submitted that Attachmate has reserved exclusive rights to itself and has not authorized any other company to have the right to supply maintenance and support services for Attachmate Extra!. Accordingly, Attachmate was the one supplier able to meet the CCRA’s requirements, as set out in the procurement documentation. For these reasons, PWGSC submitted that the procurement at issue met all the requirements of Article 506(12)(a) of the AIT. In addition, PWGSC submitted that it was clear that there is an absence of competition for technical reasons, that the products sought can only be supplied by a particular supplier, Attachmate, and that no alternative or substitute existed for the supply of maintenance, upgrades and support for the installed Attachmate Extra!. As a result, PWGSC submitted that the procurement at issue met all the requirements of Article 506(12)(b) of the AIT.

Given that Attachmate had protected its proprietary rights regarding Attachmate Extra!, by reserving exclusive rights, it had not authorized any other company, such as Aviva, to have the right to supply maintenance and support for that product. Accordingly, Attachmate was the one particular supplier able to meet the CCRA’s requirements, as set out in the procurement documentation. For these reasons and the resulting absence of competition for technical reasons, no alternative or substitute existed for the supply of maintenance, upgrades and support for the installed Attachmate Extra!. As a result, PWGSC submitted that the procurement at issue met all the requirements of Article 1016(2)(b) of the NAFTA.

In addition, the procurement contract for the supply of maintenance, upgrades and support for Attachmate Extra!, an installed software product, constitutes continuing services for existing supplies, services or installations. As a result, PWGSC submitted that the procurement at issue also met all the requirements of Article 1016(2)(d) of the NAFTA.

For the reasons set out above with respect to Articles 1016(2)(b) and (d) of the NAFTA, and in the absence of any evidence of intent of “avoiding maximum possible competition”, PWGSC submitted that the procurement at issue also met all the requirements of Articles XV(1)(b) and (d) of the AGP. PWGSC submitted that Aviva was not a “potential supplier” of the required products and that, therefore, Aviva did not have standing to bring this complaint. PWGSC referred to the Tribunal’s determination in Eurodata in support of this argument. 

PWGSC requested the opportunity to make submissions with respect to the award of costs in this matter.

In its February 5, 2002, comments, PWGSC submitted that Aviva’s new allegations that the CCRA intended to change product from Attachmate Extra! to another Attachmate product and that the Crown allowed ACANs to be used for the acquisition of new licences were incorrect.

PWGSC submitted that the sole purpose of the procurement at issue was the supply of maintenance and support services for the CCRA’s installed base of Attachmate Extra! and that the procurement clearly did not include the acquisition by the CCRA of any new licences for new products.

As background, PWGSC submitted that the CCRA initially acquired 15,000 licences for emulation software called IRMA from Digital Communications Associates Inc. (DCA). In 1995, Attachmate acquired DCA, and IRMA became Attachmate Extra!. Over the years, the CCRA has acquired additional licences for Attachmate Extra!, 10,000 licences in 1997 and a further 8,000 in 1998. PWGSC submitted that, since 1998, the CCRA has entered into a series of maintenance and support contracts with Attachmate to provide the necessary support for the installed Attachmate Extra!.

PWGSC submitted that, in 1998, when the CCRA sought to renew its maintenance and support contract with Attachmate, it was advised by Attachmate that it could continue to contract for a maintenance and support package limited to Attachmate Extra! or a standard maintenance and support package that would provide maintenance and support for a series of products in Attachmate’s Suite, including Attachmate Extra!, at no additional charge. The CCRA contracted for the standard maintenance and support package for the period from 1997 to 2000. Since 1998, the standard maintenance and support package has been developed further and is now called the “Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance Plan”. PWGSC submitted that, as part of this maintenance and support package, Attachmate made available to the CCRA in 1998, at no additional charge, the right to use the products in Attachmate’s Suite other than Attachmate Extra!. PWGSC noted that the CCRA has never exercised its right to deploy these products. In 2000, the CCRA renewed the maintenance and support package with Attachmate. PWGSC submitted that the renewal did not involve the acquisition of any new licences.

With respect to Aviva’s allegation that the name of the Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance Plan explains that this was an upgrade to a new product, PWGSC noted that the procurement at issue renewed the previous maintenance and support contract between Attachmate and the CCRA entered in 2000 and that the ACAN issued at that time also referred explicitly to the Attachmate e‑Vantage Enterprise Viewer Upgrade Maintenance Plan. PWGSC submitted that the time for any complaint arising from the original procurement of the Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance Plan had long expired.

PWGSC submitted that Attachmate Extra! remains the sole emulation software installed and used by the CCRA and that the CCRA had no plans, in its current informatics five-year forward planning projections, to migrate from the Attachmate Extra! installed base.

PWGSC submitted that there was no basis to the allegations by Aviva that the procurement at issue was being used for the acquisition of a new product. PWGSC also submitted that there was no basis for the allegation that the CCRA intends to use the procurement at issue to change emulation product from Attachmate Extra! to another Attachmate product.

As Aviva had conceded that only Attachmate could provide maintenance and support services for Attachmate products, PWGSC submitted that Aviva was not a potential supplier of the services required by the CCRA.

Aviva’s Position

In its comments on the GIR, Aviva restated its position that, by proceeding through an ACAN, PWGSC had not followed the proper procurement process and had further entrenched Attachmate as the supplier of terminal emulation software to the CCRA for an additional three-year period. Aviva submitted that it believed that the CCRA intended to change product from Attachmate Extra! to another Attachmate product and, in fact, already had licences to use the new product through the Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance Plan. Aviva submitted that the CCRA paid for these 33,000 new product licences via the guise of maintenance renewal. It further submitted that this new product fell into a technology category (thin client software) understood by respected market analysts as being targeted to replace the traditional product, such as Attachmate Extra!. Aviva then submitted that it was for this reason that the Attachmate maintenance price was higher than the price for which Aviva could provide both comparable licences and maintenance.

With respect to the issue of integration with other applications at the CCRA, Aviva submitted that it would only be able to address this issue with precision after it had received a proper description of the operating environment in the form of a statement of work or a statement of requirements. However, Aviva submitted that it believed that it could easily remedy any integration issues at hand, as it had for other customers upgrading from competing vendors.

Aviva agreed with PWGSC that organizations must keep their software upgraded and that all vendors offer similar maintenance programs. Aviva submitted that it could provide both licences and maintenance for a price lower than Attachmate’s price for maintenance alone, which supported its belief that a new product had been procured through the guise of maintenance and support services.

Aviva acknowledged that Attachmate is the only vendor able to provide maintenance services for the Attachmate products. However, Aviva submitted that, if given the chance to compete, it believed that it had the product depth to provide a competitive solution at a cost saving to the CCRA. Aviva submitted that, as the CCRA seems to intend to migrate products, now would be the time to go to tender for the new requirements.

In its response of February 11, 2002, Aviva submitted that, if the maintenance and support package was solely for the Attachmate Extra! installed base, then this was not reflected in the ACAN, as many other products were mentioned.

Aviva submitted that, if one purchases a product that includes another product (in this case, designed as a successor to the original product), then one is indeed purchasing the second product. Aviva further submitted that the CCRA has purchased the new product licences, regardless of whether they are currently in use. Aviva submitted that, by PWGSC’s own admission, the CCRA has the right to deploy the successor product at any time, whether this is in the official plans or not.

Aviva submitted that, although its arguments also concern previous ACANs, the current ACAN, for which a contract was awarded in 2001, was for the renewal of these terms that would otherwise have expired. Therefore, Aviva submitted that these same arguments hold true because, although it is a new contract covering a temporal term, the terms and conditions of coverage are likely unaltered. Aviva submitted that its complaint was, therefore, valid and had not exceeded the time constraints, as argued by PWGSC.

In its submission of March 1, 2002, Aviva submitted that Contract No. 46577-7-1289/001/ET dated September 15, 1998, included IRMA and four other Attachmate products, even though the ACAN associated with this contract only indicated that IRMA was being procured.

Aviva submitted that IRMA did not become Attachmate Extra!, as claimed by PWGSC. Aviva submitted that Attachmate still markets two separate products: IRMA and Attachmate Extra!. Therefore, Aviva submitted that the CCRA’s switch from IRMA to Attachmate Extra! was not the result of a simple name change or direct product evolution, as stated by PWGSC.

Aviva further submitted that the CCRA has licensed the new Java and Active X products, regardless of whether the CCRA has deployed or is planning to deploy these products.

Attachmate’s Position

On March 11, 2002, Attachmate provided comments on Aviva’s submission of March 1, 2002. Attachmate submitted that the statement that it continues to market and sell IRMA is incorrect. Attachmate submitted that the switch from IRMA to Attachmate Extra! was the simple result of a product name change, as the evolution of emulation products within Attachmate matured. Attachmate submitted that features and functionality are continually added to all its products, as new releases are developed. Attachmate further submitted that the practice of enhancing product offerings as new releases are developed is the whole reason behind customers purchasing upgrade maintenance. 

Attachmate submitted that the evolution of its products at the CCRA was due to the fact that Attachmate products matured, as new releases of its connectivity software were released.

TRIBUNAL’S DECISION

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribunal limit its consideration to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other requirements prescribed in respect of the designated contract have been observed. Section 11 of the Regulations further provides, in part, that the Tribunal is required to determine whether the procurement was conducted in accordance with the NAFTA, the AGP or the AIT. Both Article 1016 of the NAFTA and Article XV(1) of the AGP provide that an entity may, in certain circumstances and subject to certain conditions, use limited tendering procedures, provided such procedures are not used with a view to avoiding maximum possible competition or in a manner that would constitute a means of discrimination between suppliers of the other parties or protection of domestic suppliers. Article 506(12) of the AIT provides that, where only one supplier is able to meet the requirements of a procurement, an entity may, in certain circumstances, use limited tendering procedures.

In the Tribunal’s view, the NAFTA, the AGP and the AIT are all applicable to this procurement. In this regard, the Tribunal notes that, although Aviva alleged in its complaint that only the limited tendering provisions of the NAFTA had been breached, the ACAN indicated that the AGP, the NAFTA and the AIT applied. Further, in the GIR, PWGSC responded to the grounds of complaint in respect of each of the three trade agreements. 
Aviva alleged that the ACAN at issue was not in accordance with the limited tendering procedures of the NAFTA because the ACAN for maintenance goes beyond what reasonably might be viewed as replacement parts, continuing services or the extension of existing supplies. PWGSC submitted that the procurement was for the renewal of a contract for maintenance and support services for the installed Attachmate Extra! used by the CCRA. Therefore, according to PWGSC, this procurement process was entirely consistent with the provisions of the limited tendering provisions of the trade agreements, specifically Articles 506(12)(a) and (b) of the AIT, Articles 1016(2)(b) and (d) of the NAFTA and Articles XV(1)(b) and (d) of the AGP.

The Tribunal wishes to make clear that only Solicitation No. 46577-022191/A is before the Tribunal. Prior procurement actions referred to or mentioned by the parties in the record of these proceedings are not before the Tribunal. Accordingly, the Tribunal will limit its determination of the validity of the complaint to whether PWGSC properly invoked the limited tendering provisions of the applicable trade agreements to sole-source this requirement to Attachmate. With respect to PWGSC’s characterization of this procurement as a “renewal”,
 the Tribunal is of the view that the fact that PWGSC has previously procured the Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance Plan from Attachmate by ACAN does not impact either the timeliness or the validity of this complaint.

In the Tribunal’s opinion, the CCRA’s requirement for and use of the ACAN process for software maintenance and support services for the existing installed base of Attachmate Extra! is reasonable. The CCRA was required to state fully and clearly its requirements in the ACAN. It was entitled to express any reasonable needs that it had, and it did express them. The Tribunal is of the opinion that Aviva wished to replace Attachmate products used by the CCRA with its own products. The Tribunal is of the view that the CCRA was under no obligation to modify its statement of needs for maintenance and support services for Attachmate Extra! currently in use at the CCRA to accommodate Aviva’s desire to sell its products and services, which, allegedly, would perform the same function as Attachmate Extra!.

Further, the evidence shows that Attachmate was the “one [particular] supplier able to meet CCRA’s requirements as set out in the procurement documentation” with respect to the maintenance and support for the installed Attachmate Extra!. Relying on its proprietary rights to the installed software, Attachmate does not authorize any company to provide maintenance and support services for Attachmate Extra!. For these reasons and given the resulting absence of competition for technical reasons, no alternative or substitute exists for the supply of maintenance and support for the installed Attachmate Extra, the Tribunal finds that the procurement by ACAN of the maintenance and support services for Attachmate Extra! is consistent with the limited tendering provisions of the trade agreements.

However, it is clear that the designated contract described in the ACAN is for maintenance and support for more than just Attachmate Extra!. The ACAN indicates that the product is to be maintained and supported within the Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance Plan, which includes several products other than Attachmate Extra!.
 PWGSC indicated that products in the “Attachmate Suite” were offered to the CCRA (then Revenue Canada) in 1998 as a standard maintenance contract at no additional charge. This maintenance package has since been developed further to the Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance Plan.

It is in this context that the Tribunal will address PWGSC’s allegation that Aviva does not have standing as a “potential supplier” to file this complaint. The Tribunal notes that Aviva admitted that it was not able to maintain and support Attachmate Extra! due to the proprietary rights held by Attachmate. The Tribunal is of the opinion that, while Aviva cannot directly provide maintenance and support for Attachmate Extra!, it can, nevertheless, challenge the aspect of the procurement process that deals with those additional software products mentioned in the ACAN. In the Tribunal’s opinion, the “technical reasons” of Article 1016(2)(b) of the NAFTA, Article XV(1)(b) of the AGP and Article 506(12)(b) of the AIT for limited tendering do not apply to these products.

The designated contract for maintenance and support services for the Attachmate software products includes what Aviva describes as the next generation of thin client software products targeted to replace the more traditional Attachmate Extra!. These additional software products were not obtained by way of public tendering and, according to PWGSC, have not been installed and will not be required in the foreseeable future. In order to be found to be a potential supplier for these products, Aviva need only demonstrate that it could have been a bidder or prospective bidder for the maintenance and support services for software products that could meet the same requirements as these additional products included in the Attachmate e‑Vantage Enterprise Viewer Upgrade Maintenance Plan. The Tribunal is satisfied from the evidence supplied that Aviva meets this test. It claims that it could supply and maintain these new products cheaper than the current maintenance contract with Attachmate.

The Tribunal notes that, in the GIR, PWGSC justified its use of an ACAN to procure the Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance Plan with reference only to the installed Attachmate Extra!. It did not explain how the use of an ACAN to procure maintenance and support for these additional products is justified under the trade agreements. In addition, PWGSC has not provided a satisfactory explanation of how these additional products can be considered to be a legitimate upgrade of the installed Attachmate Extra!, in terms of a routine maintenance and support contract.

In the Tribunal’s opinion, the procurement of maintenance and support for those additional products within the designated contract does not fall within the scope of the limited tendering provisions of the trade agreements. The use of limited tendering procedures to acquire maintenance and support for such products cannot be justified. They are not, in the view of the Tribunal, “continuing services for existing supplies, services or installations, or as the extension of existing supplies, services or installations”, as is contemplated by Article 1016(2)(d) of the NAFTA, for example.

Further, the Tribunal notes that, in accepting these additional products for free and procuring maintenance and support for them by the ACAN procedure, the competitive process for the additional products and for their maintenance that would normally occur is side-stepped. In the Tribunal’s view, since these additional products were not initially procured under the competitive rules of the trade agreements, the maintenance and support for such software cannot be procured by the limited tendering provisions of the trade agreements.

The Tribunal is concerned that ACANs, such as this, could be justified into perpetuity should companies, under the guise of such maintenance programs, be able to add to the stable of products that they are willing to maintain, without the discipline of the competitive process.
For these reasons, the Tribunal is of the view that the complaint is valid in part.

DETERMINATION OF THE TRIBUNAL

Pursuant to subsection 30.14(2) of the CITT Act, the Tribunal determines that the complaint is valid in part. In accordance with subsection 30.15(2) of the CITT Act, the Tribunal recommends, as a remedy, that the contract resulting from Solicitation No. 46577-022191/A be amended to reflect maintenance and support for Attachmate Extra! only.

Pursuant to subsection 30.16(1) of the CITT Act, the Tribunal awards Aviva its reasonable costs incurred in relation to preparing and proceeding with the complaint.





Patricia M. Close


Patricia M. Close

Presiding Member

�.	R.S.C. 1985 (4th Supp.), c. 47 [hereinafter CITT Act].


�.	32 I.L.M. 289 (entered into force 1 January 1994) [hereinafter NAFTA].


�.	A thin client, in a client/server network, is a client that occupies relatively little memory or disk storage space and that leaves most of the processing to the server, Webster’s New World Computer Dictionary, 9th ed., s.v. “thin client”.


�.	S.O.R./93-602 [hereinafter Regulations].


�.	S.O.R./91-499.


�.	Aviva advised, in its original submission, that it was awaiting documentation pursuant to a request under the Access to Information Act to confirm details of the original award and subsequent ACANs. Aviva stated that the Access to Information Co-ordinator at PWGSC had informed it that PWGSC was in “[d]ifficult negotiations” concerning the release of this information and that this had delayed its receipt of requested documents.


�.	Tribunal’s letter dated April 3, 2002.


�.	Canada’s Electronic Tendering Service.


�.	15 April 1994, online: World Trade Organization <http://www.wto.org/english/docs_e/legal_e/final_e.htm> [hereinafter AGP].


�.	18 July 1994, C. Gaz. 1995.I.1323, online: Internal Trade Secretariat <http://www.intrasec.mb.ca/eng/it.htm> [hereinafter AIT].


�.	Exhibits 3, 6, 7, 8, 10, 11 and 12 of the complaint.


�.	Re Complaint Filed by Computer Talk Technology (25 October 2000) (CITT).


�.	Re Complaint Filed by Eurodata Support Services (11 April 2001) (CITT) [hereinafter Eurodata].


�.	Although PWGSC refers to this procurement as a “renewal” of a similar contract with Attachmate previously solicited by CCRA by way of ACAN, it is clear that Solicitation No. 46577-022191/A contemplated the formation of a new contract for the maintenance and support for the Attachmate e-Vantage Enterprise Viewer Upgrade Maintenance Plan. 


�.	See list above .





