Ottawa, Thursday, April 10, 1997


File No.: PR�96�027


IN THE MATTER OF a complaint filed by Philip Environmental under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended by S.C. 1993, c. 44;


AND IN THE MATTER OF a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.


DETERMINATION OF THE TRIBUNAL


Pursuant to section 30.14 of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal determines that the complaint is valid.


Pursuant to subsection 30.16(1) of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal awards the complainant its reasonable costs incurred in relation to filing and proceeding with its complaint.
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Ottawa, Thursday, April 10, 1997


File No.: PR�96�027


IN THE MATTER OF a complaint filed by Philip Environmental under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended by S.C. 1993, c. 44;


AND IN THE MATTER OF a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.


FINDINGS OF THE TRIBUNAL


Introduction


On January 10, 1997, Philip Environmental (the complainant) filed a complaint under subsection 30.11(1) of the Canadian International Trade Tribunal Act� (the CITT Act) concerning the procurement by the Department of Indian Affairs and Northern Development (the Department) of services to dispose of chemically contaminated soil from an abandoned military site, Snag Airstrip, in western Yukon (contract No. 96-0042).


The complainant alleged that the Department accepted proposals for consideration and award that did not comply with the terms of the tender call, specifically, the requirement that bidders submit three copies of their offers to the Whitehorse, Yukon, office in a sealed envelope by the bid closing date.


The complainant requested, as a remedy, that any proposals that failed to comply with the specifications be disqualified prior to evaluation. In the event that a contract is awarded to a bidder that failed to comply with the submission requirements, the complainant requested that it be compensated for the costs of preparing its bid and for profits foregone.


Inquiry


On January 14, 1997, the Canadian International Trade Tribunal (the Tribunal) determined that the conditions for inquiry set forth in section 7 of the Canadian International Trade Tribunal Procurement Inquiry Regulations� (the Regulations) had been met in respect of the complaint and, pursuant to section 30.13 of the CITT Act, decided to conduct an inquiry.


On January 15, 1997, the Tribunal issued an order, pursuant to subsection 30.13(3) of the CITT Act, to postpone the award of any contract in relation to the subject procurement until the Tribunal determined the validity of the complaint. On January 23, 1997, in accordance with subsection 30.13(4) of the CITT Act, the Department certified that the services to which the designated contract relates are urgent and that a delay in awarding the contract would be contrary to the public interest. After receiving this certification by the Department, the Tribunal rescinded its order, as required by subsection 30.13(4) of the CITT Act. 


On February 6, 1997, the Department filed a Government Institution Report (GIR) with the Tribunal in accordance with rule 103 of the Canadian International Trade Tribunal Rules.� On February 18, 1997, the complainant filed its comments on the GIR with the Tribunal. On March 10, 1997, the Staff Investigation Report (SIR) was sent to the parties for comments. The Department filed comments on the SIR on March 17, 1997.


Given that there was sufficient information on the record to determine the validity of the complaint, the Tribunal decided that a hearing was not required and disposed of the complaint on the basis of the information on the record.


Procurement Process


On November 21, 1996, the Department published a Notice of Proposed Procurement (NPP) on the Open Bidding Service. The NPP states, in part, that the requirement is for GSIN E108D (goods and services identification number), “Hazardous Substance Removal, Cleanup, and Disposal Services and Operational Support.” The tendering procedure was identified as “W-1,” which means that the procurement is subject to the Agreement on Government Procurement� (the AGP) and open to all interested suppliers. The solicitation package included an invitation letter, dated November 21, 1996, which was signed by the contracting officer. The letter reads, in part, as follows:


Three copies (3) of your proposal shall be delivered to the following address, sealed in the enclosed envelope, on or before January 6, 1997, 15:00 hours, Pacific Daylight Saving Time:


Mailing Address:	Contracting Services


		Department of Indian Affairs and 


		  Northern Development


		Central Operations Complex


		Mile 917.8 Alaska Highway


		Whitehorse, Yukon


		Y1A 5X7


In order to be considered, proposals or any amendments thereto must be received on or before the exact time and date set for the receipt of proposal. Please note that the lowest priced, or any proposal, will not necessarily be accepted.


No other reference is contained in the solicitation documents with respect to the acceptable manner in which bids are to be delivered.


Prior to bid closing, the contracting officer received a number of telephone inquiries as to whether or not bids could be sent by facsimile. All such inquiries were answered in the affirmative, and bidders were told that they had to submit a confirmation bid by hard copy.


Five proposals were received by the Department before bid closing, one by courier, two by hand (including the complainant’s proposal) and two by facsimile.


The two bidders that responded by facsimile inquired before bid closing as to whether proposals sent by facsimile would be acceptable. The complainant was not advised that facsimile bids would be acceptable because, according to the Department, the complainant did not inquire about submitting bids in this manner. The proposals received by facsimile included all the information necessary for the evaluation of tenders, and they were subsequently confirmed by hard copy.


Tenders were opened on January 7, 1997. No bidders were present at the Department’s Whitehorse office during bid opening.


After evaluating the bids, the Department determined that Hazco Environmental Services Ltd. (Hazco) submitted the lowest-priced responsive proposal. Hazco was one of the two firms that submitted their bids by facsimile. Hazco was subsequently awarded the contract.


Validity of the Complaint


Complainant’s Position


In its comments on the GIR, the complainant first expressed a concern with the great deal of latitude that the Department used in interpreting the solicitation documents. In its opinion, the language in the solicitation documents is explicit. After stating that it, too, had some difficulty in meeting the tender closing deadline, the complainant submits that it did not contact the Department, since it had no specific question on the clarity of the solicitation documents. The complainant recognizes that one of the options available to the Department was to extend the bid closing deadline. Nevertheless, the complainant was under the impression that, should the Department modify terms or conditions of the solicitation documents, notices of such modifications would be sent to all potential bidders through the “addendum” process to ensure a level playing field for international and Canadian bidders. The arbitrary exemption by the Department of any proponents from the specification of the tender was, the complainant submits, an extreme departure from institutional procurement policies.


The complainant further submits that, if the method by which bids can be submitted can be interpreted so broadly by the Department, bidders cannot be assured that the specifications, contractual obligations, project time line requirements, etc., outlined in the Request for Proposal are an accurate representation of the facts.


In summary, the complainant submits that the Department made a clear mistake in dealing with this tender, in that it not only accepted proposals sent by facsimile but went to extraordinary efforts to justify its actions.


Department’s Position


In its response to the complainant, the Department submits that this project was estimated to be worth more than $259,500 and, consequently, the services/work to be performed were subject to the AGP.


Concerning the directions in the invitation letter in the solicitation documents to the effect that tenders shall be forwarded to the Department “sealed in the enclosed envelope,” the Department submits that this provision may leave the impression that proposals are only acceptable when delivered in this manner. This, the Department submits, was never intended to imply that other means of delivery were unacceptable, particularly since envelopes were not included in the tender documents provided to bidders by the operator of the Open Bidding Service.


The Department also submits that, as a matter of practice and fair play, it has always accepted all types of tender delivery methods. It states that the choice of format of a tender should be left to the discretion of potential bidders. Further, given that potential suppliers under the AGP may originate in some 128 countries with differing means of accessibility and technology at their disposal, it is best to leave the format of tenders somewhat flexible. In fact, the Department submits, Article XIII of the AGP permits the submission of tenders by virtually every known means, except by telephone.


Moreover, the Department submits that extreme weather conditions prevailing on Canada’s west coast during the period leading up to the tender closing date created exceptional circumstances which made the acceptance of proposals transmitted by facsimile, in this instance, consistent with the AGP. To act otherwise in the circumstances, the Department submits, would have circumvented the spirit and the intent of the AGP and might have been perceived as an attempt to restrict bid solicitation and contract award to local Yukon firms.


Concerning the requirement in the tender documents that bidders submit three copies of their proposals by bid closing date, the Department submits that this requirement stems from a departmental practice to ask for three copies to facilitate the evaluation work of the Tender Evaluation Committee. This is not a mandatory requirement, and no tender has ever been disqualified by the Department for this reason alone. In any event, the Department submits that the AGP does not require that three copies of tenders be submitted and, since the AGP takes precedence over any departmentally driven or locally made terms or conditions which may differ from those of the AGP, it does not and cannot insist that more than one copy of a tender is necessary. In any event, the Department submits that “a minor aberration from the requirements set out in the tender documents - as to the manner tenders were received - should not be used to automatically disqualify bidders.” Such a regime, the Department contends, would surely leave the Department open to criticism and unfair practices from all bidders that do business with the Department.


In conclusion, the Department claims that the solicitation in dispute was conducted appropriately and in accordance with the AGP. The acceptance of proposals sent by facsimile, in the instance, constituted a fair, prompt and effective means to maximize competition in support of the international provisions on government procurement in the AGP. Under these circumstances, the Department recommends that the complaint be dismissed.


Tribunal’s Decision


The Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other requirements prescribed in respect of the designated contract have been observed. Section 11 of the Regulations provides, in part, that the Tribunal is required to determine whether the procurement was conducted in accordance with the requirements set out in the AGP, the North American Free Trade Agreement� (NAFTA) and the Agreement on Internal Trade� (the AIT), all of which are applicable in this case. Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribunal limit its considerations to the subject matter of the complaint.


Article XIII of the AGP, “Submission, Receipt and Opening of Tenders and Awarding of Contracts,” reads, in part, as follows:


1.	The submission, receipt and opening of tenders and awarding of contracts shall be consistent with the following:


(a)	tenders shall normally be submitted in writing directly or by mail. If tenders by telex, telegram or facsimile are permitted, the tender made thereby must include all the information necessary for the evaluation of the tender, in particular the definitive price proposed by the tenderer and a statement that the tenderer agrees to all the terms, conditions and provisions of the invitation to tender. The tender must be confirmed promptly by letter or by the despatch of a signed copy of the telex, telegram or facsimile. Tenders presented by telephone shall not be permitted. The content of the telex, telegram or facsimile shall prevail where there is a difference or conflict between that content and any documentation received after the time-limit.


Article 1015(1) of NAFTA reads, in part, as follows:


1.	An entity shall use procedures for the submission, receipt and opening of tenders and the awarding of contracts that are consistent with the following:


(a)	tenders shall normally be submitted in writing directly or by mail;


(b)	where tenders by telex, telegram, telecopy or other means of electronic transmission are permitted, the tender made thereby must include all the information necessary for the evaluation of the tender, in particular the definitive price proposed by the supplier and a statement that the supplier agrees to all the terms and conditions of the invitation to tender;


(c)	a tender made by telex, telegram, telecopy or other means of electronic transmission must be confirmed promptly by letter or by the dispatch of a signed copy of the telex, telegram, telecopy or electronic message;


(d)	the content of the telex, telegram, telecopy or electronic message shall prevail where there is a difference or conflict between that content and the content of any documentation received after the time limit for submission of tenders. 


Article 506(4) of the AIT requires that the notice of a call for tenders identify “the place where the tenders are to be sent” and “the date and time limit for submitting tenders.” However, it does not address the method by which tenders may be sent.


It is clear that accepting proposals submitted by facsimile or other electronic means is permitted under the applicable agreements. However, the agreements do not require that this method of submission be permitted. In the Tribunal’s view, the submission criteria set out for the bidders in the covering letter of the tender documentation, “Three copies (3) of your proposal shall be delivered to the following address, sealed in the enclosed envelope, on or before January 6, 1997, 15:00 hours, Pacific Daylight Saving Time,” clearly precludes the submission of tenders by facsimile. On this point, the complainant is correct. However, the Department’s subsequent affirmative responses to various telephone inquiries prior to bid closing about the acceptability of proposals sent by facsimile constituted an amendment to the submission criteria to permit the submission of tenders by facsimile.


With respect to amendments, Article IX of the AGP reads, in part, as follows:


10.	If, after publication of an invitation to participate in any case of intended procurement, but before the time set for opening or receipt of tenders as specified in the notices or the tender documentation, it becomes necessary to amend or re-issue the notice, the amendment or the re-issued notice shall be given the same circulation as the original documents upon which the amendment is based. Any significant information given to one supplier with respect to a particular intended procurement shall be given simultaneously to all other suppliers concerned in adequate time to permit the suppliers to consider such information and to respond to it.


Article 1010(7) of NAFTA reads as follows:


7.	Where, after publication of an invitation to participate, but before the time set for the opening or receipt of tenders as specified in the notices or the tender documentation, an entity finds that it has become necessary to amend or reissue the notice or tender documentation, the entity shall ensure that the amended or reissued notice or tender documentation is given the same circulation as the original. Any significant information given by an entity to a supplier with respect to a particular procurement shall be given simultaneously to all other interested suppliers and sufficiently in advance so as to provide all suppliers concerned adequate time to consider the information and to respond.


Although the AIT does not address the issue of amendments, the purpose of the AIT, as described in Article 501, is “to establish a framework that will ensure equal access to procurement for all Canadian suppliers.” Article 506(6) of the AIT reads as follows: 


	In evaluating tenders, a Party may take into account not only the submitted price but also quality, quantity, delivery, servicing, the capacity of the supplier to meet the requirements of the procurement and any other criteria directly related to the procurement that are consistent with Article 504. The tender documents shall clearly identify the requirements of the procurement, the criteria that will be used in the evaluation of bids and the methods of weighting and evaluating the criteria.


While it is clear that amendments to tender documentation are permitted, such amendments to the tender documentation must be given the same circulation as the original, and any significant information given to one supplier must be provided to all suppliers. The Department failed to notify the complainant of the amendment to the submission requirements. The Tribunal determines that the failure to notify all potential suppliers of the amendment to the submission criteria is a violation of paragraph 10 of Article IX of the AGP, Article 1010(7) of NAFTA and Article 506(6) of the AIT and that, therefore, the complaint is valid.


The Tribunal is of the view that there is a serious deficiency in the procurement process utilized by the Department. If, as the Department asserts, it has always accepted all types of tender delivery methods, it should reflect that posture in its directions to bidders. The Tribunal, therefore, recommends that the Department review its procurement policies and procedures with respect to the submission of tenders and with respect to its treatment of amendments to tendering documentation to ensure that those policies and procedures are not in conflict with the obligations of the applicable agreements. The Tribunal is also of the view that the complainant suffered a prejudice with respect to the Department’s failure to notify it about an amendment to the allowable method of tender submission. The Tribunal notes, however, that the complainant was not prevented from bidding and, in fact, submitted a proposal. It is the Tribunal’s opinion that the suppliers that submitted their proposals by facsimile did so in good faith and, thus, should not be penalized by the Tribunal recommending the cancellation or termination of the contract. Given that the result of the evaluation indicated that the complainant was not the bidder with the lowest price, the Tribunal will not recommend compensation. Given the circumstances of this case in that the complainant had the opportunity to bid and therefore win the contract and given that the costs of preparing a bid, whether a tender competition is won or lost, are normal business expenses, the Tribunal will not award the complainant costs in relation to preparing its bid. The Tribunal does award the complainant its reasonable costs incurred in relation to filing and proceeding with its complaint.


Determination of the Tribunal


In light of the foregoing, the Tribunal determines, in consideration of the subject matter of the complaint, that the procurement was not conducted in accordance with the AGP, NAFTA and the AIT and that, therefore, the complaint is valid.


Pursuant to subsection 30.16(1) of the CITT Act, the Tribunal awards the complainant its reasonable costs incurred in relation to filing and proceeding with its complaint.
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�.	R.S.C. 1985, c. 47 (4th supp.).


�.	SOR/93-602, December 15, 1993, Canada Gazette Part II, Vol. 127, No. 26 at 4547, as amended.


�.	SOR/91-499, August 14, 1991, Canada Gazette Part II, Vol. 125, No. 18 at 2912, as amended.


�.	As signed in Marrakesh on April 15, 1994 (in force for Canada on January 1, 1996).


�.	Done at Ottawa, Ontario, on December 11 and 17, 1992, at Mexico, D.F., on December 14 and 17, 1992, and at Washington, D.C., on December 8 and 17, 1992 (in force for Canada on January 1, 1994).


�.	As signed at Ottawa, Ontario, on July 18, 1994.
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