Ottawa, Thursday, January 30, 1997


File No. PR-95-039


IN THE MATTER OF a complaint filed by Conair Aviation, A division of Conair Aviation Ltd., under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended by S.C. 1993, c. 44;


AND IN THE MATTER OF a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.


ORDER


Introduction


In a determination made on August 8, 1996, the Canadian International Trade Tribunal (the Tribunal) awarded Conair Aviation, A division of Conair Aviation Ltd. (the complainant), pursuant to subsection 30.16(1) of the Canadian International Trade Tribunal Act� (the CITT Act), its reasonable costs incurred in relation to filing and proceeding with its complaint. Pursuant to subsections 30.15(2) and (3) of the CITT Act, the Tribunal recommended, as a remedy, that the Department of Public Works and Government Services (the Department) pay the complainant compensation that recognizes that the complainant should have been awarded the contract and would have had the opportunity to profit therefrom. The basis for the calculation of profit was stated as the price tendered by the complainant in its offer of March 4, 1996, less the costs for the option year. Finally, the Tribunal recommended that the Department not exercise the option to extend the contract for an additional year and, instead, should the requirement continue to exist, reissue a competitive solicitation for the requirement in accordance with the provisions of the applicable agreements.


On August 29, 1996, the Department submitted to the Tribunal a letter describing its intentions with respect to the Tribunal’s recommendations. The Department stated that it intended to implement fully the Tribunal’s recommendations. The complainant submitted to the Tribunal, on September 3, 1996, its claim for complaint costs in the amount of $30,021.26, its claim for compensation for lost profits in the amount of $361,762.00 and its claim for compensation for costs of aircraft preparation in the amount of $62,999.07. On September 13, 1996, the Department sent written comments to the Tribunal with respect to the complainant’s claims. On September 30, 1996, the complainant responded to the Department’s comments. The Tribunal requested additional information from the complainant on October 3, November 6, November 13 and December 19, 1996. On October 23, November 27 and December 31, 1996, the Department commented on the additional information provided. The complainant responded to the Department’s comments on October 30 and December 10, 1996.


Complaint Costs


With respect to its award to the complainant of its reasonable costs in relation to filing and proceeding with its complaint, the Tribunal considered several subheads of costs: (a) costs associated with the complainant’s participation in this complaint; (b) legal fees incurred by the complainant in pursuing this complaint; and (c) consultant’s fees incurred by the complainant in pursuing this complaint.


Subhead (a) of the costs claimed includes amounts for long-distance telephone and facsimile costs, as well as internal management time. With respect to the internal management time, the Tribunal notes that the complainant retained independent counsel and a consultant to act on its behalf in pursuing its complaint to the Tribunal and that management persons who participated in this complaint were acting in their capacity as employees, not as counsel or representatives. The courts have found that, absent a situation where an in�house counsel or other employee represents a litigant in a proceeding, the power to award costs does not include the power to compensate a litigant for the time spent by its employees in connection with the proceeding.� Similarly, the courts have not generally awarded a litigant its disbursement costs incurred in association with its employees’ participation in a proceeding unless associated with an employee’s attendance and/or appearance as a witness at a hearing in a proceeding.� The Tribunal is not, therefore, prepared to allow the complainant’s claim for internal management time and long�distance telephone and facsimile costs.


The complainant has claimed, under subhead (b), the amount of $21,956.73 as legal fees incurred in pursuing this complaint. The Tribunal has considered, among other factors, the complexity of the complaint and the degree of experience and skill of counsel.� Taking these factors into account, the Tribunal is of the view that the legal fees claimed are reasonable.


As regards subhead (c), the consultant’s fees, the Tribunal is not prepared to recommend full payment of the amount claimed, that is, $8,611.41. The consultant may indeed have assisted in filing and proceeding with the complaint. However, the consultant could not have done so prior to the basis of the complaint becoming known. Therefore, the hours invoiced by the consultant prior to the basis of the complaint becoming known are disallowed. The hours invoiced by the consultant in the period starting when the basis of the complaint became known and ending upon the final closing of the re-solicitation are reduced by 50 percent, as the consultant was also advising the complainant on the re-solicitation of the bid. However, the hours invoiced by the consultant after the final closing of the re-solicitation are reasonable and are, therefore, allowed.


Although the Tribunal finds that the hours invoiced are reasonable, it is of the opinion that the hourly rate for consultant services is not and that a more reasonable rate is $160.00. The Tribunal’s review of the invoices from the consulting firm, Hill & Knowlton, indicates that the services provided were charged at varying rates per hour. The Tribunal has also reviewed, by way of comparison, the fee scales for counsel, with varying years of experience, used by certain courts,� a government department� and an administrative agency.� The Tribunal finds that the hourly rate claimed is excessive in light of the scales generally acceptable for legal counsel and the complexity of this case. In the Tribunal’s view, a more reasonable fee would be $160.00 per hour. Therefore, the Tribunal awards consultant’s costs in the amount of $3,840.00.


In summary, as it relates to the complaint costs, the Tribunal awards costs in the amount of $25,796.73.


Compensation for lost profitS


In deciding what is a reasonable amount of compensation, the Tribunal is mindful that such an assessment is a difficult task. As McEachern C.J.B.C. stated in Begusic v. Clark, Wilson & Co.,� “[t]he assessment of damages is not a precise science; it is not even a calculation.�”


In considering what principles should guide the Tribunal in assessing compensation, reference will be made to those which govern the assessment of damages in the common law. It is evident that damages may be assessed in cases involving tenders, which of course parallel the procurement process at issue in this case.�


The courts have held that, in cases involving tenders, the appropriate principles to be used in determining the measure of damages are those found in cases of breach of contract.� The Tribunal notes that the general burden of proof lies upon the complainant to establish and prove the loss of profits for which compensation is claimed “on a reasonable preponderance of credible evidence.�”


In this complaint, it is clear that the complainant, had it been successful in its bid, expected to profit from the contract, and the Department ought reasonably to have foreseen or contemplated this. Consequently, the complainant’s claim for compensation for lost profits is not too remote under the first branch of the rule in Hadley v. Baxendale.�


On the understanding that the complainant’s claim for compensation for lost profits is not too remote, the complainant is entitled, “[insofar] as money can do it, [to] be placed in the same situation, with respect to damages, as if the contract had been performed.�”


In this case, the complainant argues that its losses are those set out in its September 3, 1996, submission, namely, $361,762.00 for lost profits arising from the loss of the contract and $62,999.07 for costs incurred to prepare the aircraft prior to the award of the contract being cancelled.


Dealing, first, with the costs incurred to prepare the aircraft, the Tribunal notes that such preparation work was not required under the terms of the Request for Proposal. Generally, aircraft have to be maintained by their owners in a state of readiness to perform any contract that may arise. The costs relating to this kind of maintenance work are not contract specific and, in that sense, represent indirect costs. Given that, according to the complainant’s claim for costs, the ongoing indirect costs for this contract were to be covered through other existing long-term contracts, the Tribunal believes that these indirect costs cannot now be claimed as an expenditure under this contract. The Tribunal also notes that this preparation work was initiated at the complainant’s own initiative before any formal request or authorization to do so was ever received from the Department. Finally, the Tribunal’s determination of August 8, 1996, does not grant any costs other than loss of profits. The complainant’s claim for compensation for costs of aircraft preparation in the amount of $62,999.07 is, in the Tribunal’s opinion, a claim for costs, not lost profits. Therefore, this item of costs is not allowed.


Some concern was expressed by the Department with respect to the lack of indirect or overhead costs being charged or allocated to this contract in the complainant’s calculation of lost profits. The complainant responded by stating that all indirect costs and overhead were already fully charged or allocated to other projects and that the bid for this contract was priced with that in mind. The Tribunal responded to this question by requesting that the complainant estimate what incremental indirect and overhead costs would have been generated by this project. In its submission in response to the Tribunal’s request, the complainant stated that incremental indirect and overhead costs which were not already covered by other projects would not exceed $10,000.00. The Tribunal is of the view that, even if some indirect and overhead costs were transferred from other projects to this one, the net effect on the complainant’s overall profit would not change insofar as these reallocated costs were not incremental. Given the guiding principle of restoring the complainant to the position in which it would have been if it had been awarded the contract and had had the opportunity to profit therefrom, the Tribunal will reduce the recommended compensation by the estimate of incremental indirect and overhead costs. Accordingly, on this basis and considering the information submitted by the complainant, the revised lost profits would be $351,762.00.


The Tribunal does not expect its recommendation to be a windfall to the complainant. Rather, the compensation recommended is intended to restore the complainant to the position in which it would have been had it been awarded the contract. In consideration of the profit margins that were present in the confidential financial reports submitted by the complainant to the Tribunal, the lost profit figure does not appear to be exaggerated or out of line with profit margins typically earned by the complainant. However, the Tribunal is of the view that this profit should be reduced by a contingency of 10 percent that reflects the absence of risks normally associated with the performance of a contract. The Tribunal is also of the view that the profit should be adjusted to take into account the complainant’s duty to mitigate.� Counsel for the complainant, in response to the Tribunal’s request for additional information about actions taken or to be taken by the complainant to mitigate its loss, states that “[a]t no time did the Tribunal or anyone else raise the issue of mitigation.” In addition, counsel submits that “the Tribunal has already fixed the compensation and the only issue for the Tribunal to finally determine is what that lost profit amount is.” The Tribunal stated that the “basis” for the calculation of profit would be the price tendered. Moreover, whether or not the Department or the Tribunal specifically raised the issue of mitigation, the complainant has a duty to take all reasonable steps to mitigate its loss. The nature of this duty has been described as follows by the Supreme Court of Canada:


The primary rule in breach of contract cases, that a wronged plaintiff is entitled to be put in as good a position as he would have been in if there had been proper performance by the defendant, is subject to the qualification that the defendant cannot be called upon to pay for avoidable losses which would result in an increase in the quantum of damages payable to the plaintiff. The reference in the case law to a “duty” to mitigate should be understood in this sense.�


In the alternative, counsel for the complainant argued, based on the Supreme Court of Canada’s decision in Karas v. Rowlett,� that any moneys earned from additional work undertaken by the complainant following the breach should not be deducted from its estimated earnings from the contract, since it could have carried out the additional work even if the contract had not been breached. The Tribunal notes that, in the case relied on by counsel for this proposition, the Supreme Court of Canada affirms the findings of previous courts that “the subsequent transaction, if to be taken into account, must be one arising out of the consequences of the breach and in the ordinary course of business.�”


Had the contract not been lost, the Tribunal believes that the aircraft earmarked for this contract would not be sold, used for internal requirements or be offered for lease, as counsel advises is currently being done by the complainant since these would be required to perform the contract. Such actions, the Tribunal believes, clearly arise out of the earmarked aircraft becoming available as a result of the breach. The Tribunal further assesses that these actions will meet with some success and estimates the value thereof at 15 percent of the profits in the second year. Consequently, the Tribunal reduces the complainant’s profits for the second year by an additional 15 percent. The amount of compensation that the Tribunal recommends being paid to the complainant is, therefore, $290,203.65.


Conclusion


The Tribunal hereby awards the complainant costs in the amount of $25,796.73 in relation to proceeding with its complaint and directs that the Department take appropriate action to ensure prompt payment. The Tribunal hereby recommends that the Department pay compensation to the complainant in the amount of $290,203.65.
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