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FINDINGS OF THE TRIBUNAL


Introduction


On October 4, 1996, EDS Canada (the complainant) filed a complaint under subsection 30.11(1) of the Canadian International Trade Tribunal Act� (the CITT Act) concerning the procurement by the Department of Public Works and Government Services (the Department) (Solicitation No. EW EN869�5�8125/000/B) for the supply of technical services to support local area networks (LANs) and workstations located in the National Capital Region and for the supply of hardware repair services for LAN services, printers and other peripherals situated in the National Capital Region and other regions.


The complainant alleged that the Department’s treatment of the response to the Request for Proposal (RFP) by ISM Information Systems Management Corporation (ISM), the eventual contract awardee, constituted a significant deficiency in the procurement process, impairing the integrity and impartiality of the bidding process to the prejudice of the complainant, which, at all times, acted in good faith. The complainant specifically alleged that the Department, contrary to its procurement obligations, including those in the North American Free Trade Agreement� (NAFTA), discriminated between suppliers and provided an unfair advantage to ISM after bid closing. According to the complainant, the Department had no authority to accept the withdrawal by ISM of objections that it made to the mandatory indemnities after bid closing, and any such purported acceptance is void. As well, in the event that a contract had been awarded to ISM, the complainant submitted that the Department would have erred in so doing, given ISM’s failure to file a fully compliant response to the RFP on or before bid closing. Moreover, the Department has breached NAFTA by failing to properly notify the complainant of its decision with respect to the RFP and by failing to provide relevant information with respect to its contract award decision. The above actions, when performed, are in breach of Articles 1008(1), 1014(4), 1015(4) and 1015(6) of NAFTA, as well as various provisions of the Department’s Supply Manual, in particular, paragraph 7.267, “Modification and Withdrawal of Bids,” paragraph 7.345, “Modification,” and paragraphs 7.446 and 7.447, “Negotiations,” which are binding on the Department.


The complainant requested, as a remedy, that the Canadian International Trade Tribunal (the Tribunal) order the Department to postpone the award of the contract pending a ruling on the validity of the complaint. The complainant also requested that the Tribunal declare ISM’s response to the RFP non�compliant and direct the Department not to consider ISM’s bid and, instead, to award the contract to the complainant. In the event that the contract had been awarded, the complainant requested that the said contract be declared void, that the Department be instructed to reconsider the award and that it be instructed to consider ISM’s bid only as filed on March 27, 1996. In the alternative, the complainant requested that the Department be required to reissue the solicitation. Finally, the complainant requested compensation for its complaint and bid preparation costs. On October 21, 1996, after having been notified by the Department that the contract had been awarded to ISM, the complainant amended the statement of remedy that it sought. It requested that the Tribunal direct the Minister responsible for the Department to terminate or cancel the contract and to award the contract to the complainant. In the alternative, the complainant requested that the Tribunal award it appropriate compensation, including loss of profits.


Inquiry


On October 8, 1996, the Tribunal determined that the conditions for inquiry set forth in section 7 of the Canadian International Trade Tribunal Procurement Inquiry Regulations� (the Regulations) had been met in respect of the complaint and decided to conduct an inquiry into whether the procurement was conducted in accordance with the requirements set out in Chapter Ten of NAFTA.


On November 12, 1996, the Department filed with the Tribunal a Government Institution Report (GIR) in accordance with rule 103 of the Canadian International Trade Tribunal Rules.� On November 22, 1996, ISM, having been granted intervener status by the Tribunal, filed a submission in this matter. On November 29, 1996, the complainant filed with the Tribunal its comments on the GIR and, on December 2, 1996, filed its comments on ISM’s submission to the Tribunal. On the same day, the Department’s comments on ISM’s submission were received by the Tribunal.


Given that there was sufficient information on the record to determine the validity of the complaint, the Tribunal decided that a hearing was not required and disposed of the complaint on the basis of the information on file.


Procurement Process


On February 6, 1996, the Department issued an RFP for the procurement at issue. The RFP specified a bid closing date of March 13, 1996, which was subsequently extended to March 27, 1996. Three firms submitted proposals, including the complainant and ISM.


Section 6.0 of the RFP, “COMPLIANCE WITH RFP,” specified:


All clauses, terms, conditions and other requirements of this RFP are considered MANDATORY unless otherwise indicated. The word MUST indicates a MANDATORY requirement. Proposals not complying with all the MANDATORY requirements of this RFP will not be given further consideration.


Section 13.0 of the RFP, “GENERAL INSTRUCTIONS TO BIDDERS,” reads, in part, as follows:


It is the Crown’s intention to issue only one contract in response to this RFP to the bidder whose proposal:


- meets all mandatory requirements; AND


- complies with General Conditions DSSMAS 9676 (03/95) and contract terms and conditions specified herein.


For your proposal to be considered responsive, you must comply with all requirements of this RFP identified as Mandatory.


Section 25.0 of the RFP, “STANDARD INSTRUCTIONS AND CONDITIONS,” reads, in part, as follows:


Pursuant to the Department of Supply and Services Act, R.S.C. 1985, c. S-25, the general terms, conditions and clauses identified herein by title, number and date, are hereby incorporated by reference into and form part of this contract, as though expressly set out herein, subject to any other express terms and conditions herein contained.


GENERAL TERMS AND CONDITIONS:


General Terms and Conditions DSS-9676 (31/03/95) for Services shall apply to and form part of this contract. The firm acknowledges to have received a copy of DSS 9676.


Section 19 of the General Conditions - Services of DSS-MAS 9676 (DSS-MAS 9676) entitled “Indemnity Against Third-Party Claims” sets out certain mandatory indemnities to be provided by a contractor. Section 20 of DSS-MAS 9676, “Royalties and Infringement,” also contains mandatory indemnities. Finally, section 23 of DSS-MAS 9676, “Default by the Contractor,” contains certain mandatory provisions in the event of default, insolvency and bankruptcy.


On March 19, 1996, the complainant submitted the following question for clarification to the contracting officer:


1.	RFP Section 6.0—Compliance With RFP states that all terms, conditions and other requirements of this RFP are considered Mandatory unless otherwise indicated.


	Therefore, will exceptions to General Conditions DSS-MAS 9676 and/or the terms and conditions specified in Section D, Terms and Conditions of Any Resulting Contract articles 25.0 through 39.0 [of the RFP] be grounds for elimination of the proposal from further consideration in accordance with the second sentence of the RFP Section 10-Evaluation Process, article 21.0 which includes evaluation of compliance to terms and conditions.


The Department’s response to this question was “Yes” and was communicated to all bidders through the sixth set of RFP updates dated March 21, 1996, under question and answer No. 77.0.


ISM set out, in Annex A to its offer, modified terms and conditions in respect of, inter alia, the above-mentioned indemnification provisions.


On March 27, 1996, at the time of bid opening, an initial review of ISM’s proposal by the contracting officer revealed that ISM’s proposal compliance matrix indicated, under reference No. 25.0, “A0000C Standard Instructions and Conditions 30/06/95 COMPLIANT,” with a cross�reference to Annex A to ISM’s proposal.


The introductory paragraph to Annex A reads as follows:


In the event that ISM is selected as a winning vendor, ISM requests that the following comments and modifications to the proposed set of terms and conditions be included in any resulting Contract.


Annex A, under the heading “DSS-MAS 9676 (03/31/95) ADDITIONAL TERMS AND CONDITIONS TO DSS-MAS 9676 (03/31/95) - GENERAL CONDITIONS: SERVICES,” reads, in part, as follows:


Notwithstanding anything to the contrary in the Contract, the following terms and conditions shall apply.


Annex A then describes several modifications affecting, inter alia, sections 19, 20 and 23 of DSS�MAS 9676. 


On March 27, 1996, ISM sent a complaint to the Tribunal� objecting to the mandatory nature of the above-mentioned indemnification provisions.


On March 28, 1996, the Department wrote to ISM as follows:


Further to our recent discussions, this will serve as notification to you that in accordance with Article 6.0 Compliance with RFP, Article 13.0 General Instructions to Bidders, and Sub-Article 18.2 Part I “Response to the Main RFP Document” Content Requirements, your company’s bid may not meet all the mandatory requirements of the RFP. In particular, the compliance table in your proposal indicates that ISM is compliant with regard to Article 25.0 “Standard Instructions and Conditions”, however, the proposal details referenced in Annex A to your proposal clearly indicates your proposal is not fully [compliant] to the stated requirement in as much as your proposal takes exception to the Article 25.0, “Standard Instructions and Conditions”.


Accordingly, you have until 1600 hrs on April 1, 1996 to provide a written response to this letter stating that you withdraw the exceptions to Article 25.0 “Standard Instructions and Conditions” that are specified in Annex “A” to your proposal. If such a written response is not provided by the specified time then ISM’s proposal will be deemed to be non-compliant and will not be given further consideration.


On April 1, 1996, ISM wrote to the Tribunal, with a copy of its letter to the Department, asking the Tribunal to make a mandatory order restraining the Department from rejecting its bid until after the Tribunal had the opportunity to deal with the complaint. On the same day, ISM wrote to the Department requesting “an extension of forty-eight (48) hours to 1600 hours, April 03, 1996, to provide ... a written response” to the Department’s letter of March 28, 1996.


On April 3, 1996, ISM filed a complaint with the Tribunal (File No. PR-95-040) alleging that the inclusion in the RFP of the indemnification provisions set out in sections 19, 20 and 23 of DSS-MAS 9676 contravened provisions of NAFTA.


On April 4, 1996, ISM wrote to the Department as follows:


As per our discussion on April 3, 1996, ISM is still awaiting information from the Canadian International Trade Tribunal to determine our response to your letter dated March 28, 1996. We will provide you with a formal reply upon hearing from the CITT.


On April 9, 1996, the Tribunal issued an order postponing the award of any contract in respect of Solicitation No. EW EN869�5�8125/000/B until it decided the validity of ISM’s complaint.


On July 30, 1996, the Tribunal issued its determination in the matter of ISM’s complaint filed with the Tribunal on April 3, 1996, in File No. PR-95-040. The Tribunal’s determination that the complaint was not valid had the inherent effect of rescinding its postponement of award order of April 9, 1996.


On August 1, 1996, ISM wrote to the Department as follows:


Further to your letter dated March 28, 1996, and our response of April 01, 1996, we have now been informed that the Canadian International Trade Tribunal has determined that [the Department’s] request for mandatory compliance with DSS-MAS 9676 and 9603 requiring “full indemnification of the Crown” is not contrary to section[s] 1009(2) and (3) and section 1015 of NAFTA.


Accordingly, we withdraw the exceptions to Article 25.0 “Standard Instructions and Conditions” that were specified in Annex “A” to our proposal.


As a result of this letter, according to the Department, ISM’s bid was sent to Government Telecommunications and Informatics Services (GTIS), a constituent of the Department, for evaluation. On August 28, 1996, GTIS advised the Department that all three bids were technically compliant. As of September 10, 1996, all compliance issues had been resolved with both the complainant and ISM. A financial evaluation of the bids was also carried out in accordance with terms identified in the RFP.


At this point, according to the Department, all three bids had been evaluated as compliant with the mandatory technical issues, pricing and terms and conditions of the RFP. The Department determined, in accordance with the selection criteria in the RFP, that ISM’s bid had the lowest cost per point, as well as the highest technical score and lowest overall cost. Accordingly, on this basis, ISM was recommended for contract award, as its bid represented the best value to Canada.


The authority to contract was granted by the Department on October 3, 1996, and a contract was awarded to ISM on that date. On October 4, 1996, the Department wrote to the complainant advising it that a more favourable offer had been accepted and that a contract in the amount of $8,114,910.66 for a three�year period had been awarded to ISM.


Validity of the Complaint


Complainant’s Position


In its complaint, its comments on the GIR and its comments on ISM’s submission, the complainant submits that the whole matter can be summarized into the following three questions: (1) On the bid closing date of March 27, 1996, was ISM’s bid as submitted non-compliant with the RFP? (2) Did the Department contravene the provisions of the RFP and NAFTA by accepting, on August 1, 1996, the withdrawal of exceptions set out in Annex A to ISM’s bid? (3) Did the withdrawal of the exceptions by ISM constitute a modification, an amendment or a substantive revision to ISM’s bid of March 27, 1996? The complainant submits that the three questions should be answered in the affirmative.


The complainant also submits that the Department’s characterization of the events in dispute as a “clarification” of an “ambiguity” rather than a modification to ISM’s bid is not tenable. Indeed, the complainant submits that the question of the mandatory status of certain liability provisions in the RFP was clarified during the question and answer process before bid closing and during other discussions that ISM improperly initiated with the Department during the bidding process. Therefore, the only plausible explanation of Annex A to ISM’s bid is that it “knowingly filed a non-compliant bid.” This assertion, the complainant submits, is supported by the very tenor of the Department’s letter of March 28, 1996, to ISM where the Department takes the position that “the proposal details referenced in Annex A to your proposal clearly indicates your proposal is not fully [compliant].” In addition, the Department requested that ISM provide it with a written response by “1600 hrs on April 1, 1996.” This, the complainant submits, is not the normal course of exchange of clarification questions and answers. The complainant further submits that the substance of Annex A is not ambiguous and is capable of only one meaning, which is to modify DSS�MAS 9676. Indeed, the deletion of sections such as section 19 of DSS-MAS 9676 and the substitution therefor of terms and conditions significantly more favourable to ISM do not constitute an “ambiguity” or a request for “clarification.” Moreover, the complainant submits that the plain meanings of the words “modify,” “clarify” and “withdraw” do not accord with the Department’s proposition that there was ambiguity in ISM’s bid and that the withdrawal of exceptions set out in Annex A was a clarification. As well, the complainant submits that the Tribunal considered, in File No. PR-95-001,� the difference between a modification and a clarification stating, in part, that “a clarification is an explanation of some existing aspect of a proposal that does not amount to a substantive revision or modification of the proposal.�” In summary, the complainant submits that the proper approach to the matter in dispute is to consider the relationship between the required terms and conditions as set out in the RFP, the revised terms and conditions set out by ISM in its Annex A and the withdrawal of the Annex A exceptions to determine whether ISM was extended an opportunity to modify its bid following the closing date, contrary to NAFTA and the RFP.


In its comments on ISM’s submission, the complainant submits that ISM did not follow the appropriate procedure in contesting the terms and conditions to which it objected. The procedure that it adopted undermines the fair bidding process. Indeed, the complainant submits that, where a potential bidder has concerns regarding the legality of terms and conditions in an RFP, the proper course is to file a compliant bid with the Department. Having done so, the potential bidder may then proceed by way of a complaint to the Tribunal. To file a non-compliant bid with an invitation to the Department to negotiate away the alleged objectionable terms and conditions following the award of the tender is, the complainant submits, a problematic course of action with numerous implications for a fair bidding process, including discrimination among bidders. This course of action, the complainant submits, must be discouraged. In conclusion, the complainant submits that the inclusion of non-compliant terms in bids may encourage bidders to adjust other terms and conditions, such as price, on the basis of matters to be negotiated after the award of the contract. Such a practice, the complainant submits, is extremely dangerous to the integrity of a fair bidding process.


Department’s Position


In response to the complaint, the Department submits that, during this procurement, no elements of its obligations under the Department’s Supply Manual or, indeed, under NAFTA were contravened. All that took place was a request that ISM clarify its offer concerning the indemnification provisions in section 25.0 of DSS-MAS 9676 included by reference in the RFP. This request was answered by ISM on August 1, 1996, immediately after the Tribunal had issued its determination in the matter of ISM’s complaint filed with the Tribunal on April 3, 1996, in File No. PR-95-040. The Department, therefore, sent ISM’s proposal for evaluation, and it was determined to be the most favourable offer. On the basis of these facts, the Department submits that:


	no bid was modified after the closing date of March 27, 1996;


	no negotiation took place with any bidder;


	no discrimination among bidders occurred with respect to tendering procedures;


the position of one bidder was not improved relative to the position of another bidder through negotiation; and


bidders were informed in a timely manner with respect to decisions regarding contract award.


The Department submits that “the Crown is the sole judge of bid compliance.” In the Department’s view, bidders are only offering an opinion of their own compliance in a compliance matrix. To determine the compliance of an offer, the complete proposal must be reviewed in order to ascertain whether or not statements are made in other areas of the proposal which conflict or create ambiguities with the assertions made in the compliance matrix. In this context, the Department notes that 32 elements of the complainant’s bid, 16 of which related to mandatory requirements, required clarification prior to the Department being able to assess the complainant’s bid as fully compliant.


The Department submits that ISM created an ambiguity in its proposal by indicating in the compliance matrix that it was compliant, inter alia, with section 25.0 of the RFP, “Standard Instructions and conditions,” while requesting that, if it was awarded the contract, Canada accept deviations to various articles of DSS-MAS 9676. With the removal of the ambiguity, the Department submits that ISM’s proposal was compliant. A clarification of this nature, the Department submits, does not constitute a bid modification.


Concerning the complainant’s allegation that, during the course of the investigation in File No. PR�95�040, the Department took the position that ISM’s proposal was not fully compliant, the Department stresses that it never took that position and that its letter of March 28, 1996, to ISM clearly indicated that the Department was seeking to clarify ISM’s offer, not judge its compliance status.


The Department further submits that the tendering procedures, in particular, the bid clarification process, were applied in a non-discriminatory manner. Indeed, the Department did not afford any potential supplier the opportunity to revise its response, and the opportunity afforded to ISM for clarification was also offered to the complainant. Concerning the complainant’s allegation that the Department had no authority to accept the withdrawal by ISM of objections to the mandatory indemnities, at any point after March 27, 1996, the Department submits that it has the authority to determine bid compliance through clarification and, as such, has the authority to accept clarification from bidders where the Department requests the clarification. Furthermore, the Department submits that it has an obligation, where an ambiguity exists in a bidder’s proposal, to eliminate the ambiguity through clarification. The Department states that ISM’s bid conformed to the essential requirements of the RFP at bid opening; however, an ambiguity existed which required clarification.


Concerning the allegation that ISM had an opportunity to reevaluate the terms of its bid immediately after bid closing, as well as after the Tribunal’s determination in File No. PR�95�040, the Department submits that no opportunity was afforded to any bidder to modify its bid. All that took place is that both the complainant and ISM were offered the opportunity to clarify their responses to certain mandatory requirements in the RFP. If seeking and accepting clarifications from bidders is unacceptable, as is suggested by the complainant, then the Department submits that the complainant’s offer is equally non-compliant, as, inter alia, it was clarified in relation to 16 mandatory requirements of the RFP. This, the Department submits, cannot be the case.


Moreover, the Department submits that the provisions of section 7C of the Supply Manual, in particular, paragraph 7.267, bear no relevance to the complaint before the Tribunal, since no bid was modified or withdrawn prior to or after the closing date, and that no bid was modified or withdrawn in circumstances when such modifications changed the price or any other substantive element of the bid.


Concerning the allegation of improper negotiations with ISM, the Department submits that at no time in the course of this procurement did it negotiate with any bidder. Therefore, Article 1014(4) of NAFTA and paragraphs 7.446 and 7.447 of the Department’s Supply Manual have no bearing on this complaint.


With respect to the allegation that the Department did not properly notify the complainant of its decision to award the contract to ISM, the Department submits that the requirements of Article 1015(7) of NAFTA have been exceeded, in that each bidder, including the complainant, was informed in writing of its status within 48 hours of the decision to award a contract.


Concerning ISM’s submission, the Department submits that much of the discussion offered by ISM is a repetition of information already contained in the GIR or is information filed with the Tribunal in response to File No. PR-95-040. In fact, the Department submits that much of the information offered is an attempt to reiterate ISM’s original complaint before the Tribunal. After dismissing a number of assertions made by ISM relating mostly to ISM’s original complaint to the Tribunal, the Department reiterates its position that its March 28, 1996, letter to ISM clearly indicated that no judgment with respect to ISM’s bid compliance had yet been rendered. Rather, clarification was being sought in order that a decision could be made with respect to bid compliance. In any event, the Department concludes that the contract awarded to ISM incorporated the unmodified indemnification provisions of the general conditions.


In summary, the Department submits that this complaint should be dismissed, as it fails to demonstrate that the procurement process in this instance was, in any respect, inconsistent with the procedural obligations of Chapter Ten of NAFTA. This procurement was conducted strictly in accordance with the procedural obligations of NAFTA and the Department’s policies.


Intervener’s Position


In its submission, ISM essentially adopts the Department’s statement of facts and arguments as set out in the GIR. It states that the issue of unlimited liability for risks not entirely within the control of information technology vendors and for risks which were not commercially insurable had been the subject of disagreement between ISM and the Department for some time. Because the Department insisted on incorporating unlimited liability provisions as a mandatory requirement, in this instance, ISM found itself in a dilemma as the March 27, 1996, bid closing date approached. ISM submits that it resolved the dilemma by making a compliant response to the RFP which contained, as an annex, an unsolicited request pertaining to the issue of full indemnification and by filing a complaint with the Tribunal on the same issue. ISM submits that, obviously, its request in Annex A was not enforceable by the company. Indeed, the Department was free to refuse to negotiate on terms and conditions. Moreover, it was clear from the reading of Annex A itself that ISM’s bid was not conditional upon the granting of its request. In summary, ISM submits that it was evident to it from the outset that Annex A had been a request which neither conditioned its bid nor denied compliance with the RFP.


Tribunal’s Decision


Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribunal limit its considerations to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other requirements prescribed in respect of the designated contract have been observed. Section 11 of the Regulations further provides, in part, that the Tribunal is required to determine whether the procurement was conducted in accordance with the requirements set out in NAFTA.


In its comments on the GIR, the complainant submits that the whole matter can be decided by determining whether or not ISM’s bid, as submitted on March 27, 1996, was compliant with the RFP, whether or not the Department contravened the provisions of the RFP and NAFTA by accepting, on August 1, 1996, the withdrawal by ISM of Annex A to its bid and whether or not the withdrawal of exceptions by ISM constitutes a modification, an amendment or a substantive revision to ISM’s bid of March 27, 1996.


The Tribunal concurs in this approach and will determine whether or not the withdrawal of Annex A by ISM on August 1, 1996, and the acceptance of this withdrawal by the Department allowed ISM to revise substantively its bid of March 27, 1996, after bid closing, thereby breaching NAFTA.


Article 1015(4) of NAFTA provides, in part, that:


(a)	to be considered for award, a tender must, at the time of opening, conform to the essential requirements of the notices or tender documentation and have been submitted by a supplier that complies with the conditions for participation;


(d)	awards shall be made in accordance with the criteria and essential requirements specified in the tender documentation.


The facts of the case are clear and undisputed. First, it is clear that the liability provisions in the RFP are a mandatory/essential requirement of the RFP.


Second, there is no dispute that ISM’s proposal compliance matrix indicated, under reference No. 25.0, “A0000C Standard Instructions and Conditions 30/06/95 COMPLIANT,” with a cross�reference to Annex A to ISM’s proposal.


The introductory paragraph to Annex A reads in full: “In the event that ISM is selected as a winning vendor, ISM requests that the following comments and modifications to the proposed set of terms and conditions be included in any resulting Contract.” Annex A then proposes that certain mandatory terms and conditions of the RFP, namely, sections 19, 20 and 23 of DSS-MAS 9676, be set aside in any contract arising therefrom and be replaced by other clauses that would have the effect of limiting the contractor’s liability for third-party damages.


Finally, ISM was requested by the Department to “withdraw” the modifications to section 25.0 of the RFP specified in Annex A to its bid. On August 1, 1996, ISM withdrew these modifications and, thereafter, the Department accepted the withdrawal.


The parties, however, fundamentally differ in their characterization of these facts. The complainant submits that the facts taken together amount to a bid modification after bid closing. The Department, for its part, represents that these facts amount to a bid clarification, plain and simple. The intervener characterized Annex A as an “unsolicited request” which was irrelevant to determining whether the bid was compliant or not.


After careful examination of ISM’s bid in respect of the elements in dispute, including Annex A, the Tribunal concludes that ISM’s bid, as submitted on March 27, 1996, conformed to the essential requirements of the RFP that are the subject of this complaint. ISM’s bid also contained, in Annex A, a request that, in the event that it was selected as the winning vendor, the Department consider alternate terms and conditions in respect of certain liability provisions. In the Tribunal’s opinion, ISM simply submitted a compliant bid to which was appended a request for modifications. Annex A was not a condition of the bid. It did not qualify the bid in any way, nor was it something ISM was capable of enforcing without the Department’s consent.


The Tribunal is of the view that it was never necessary that Annex A be withdrawn because the Department was not obliged to consider the request that it contained in order to evaluate the bid. Accordingly, its withdrawal of August 1, 1996, was without consequence.


The Tribunal believes that the Department, in its first assessment of ISM’s offer on March 28, 1996, failed to properly understand the true nature of ISM’s bid. It treated Annex A as a condition of the bid, although it characterized it as an ambiguity. This, in the Tribunal’s opinion, is reflected in the Department’s letter of March 28, 1996, to ISM which does not have the tone nor the form of a clarification letter. It improperly requested that ISM withdraw Annex A to its bid after bid closing under pain of being considered non-compliant. However, in the Tribunal’s opinion, as this request by the Department was not warranted on the facts of the case and could not be made after bid closing, ISM’s acquiescence to the request neither rendered its bid compliant nor disqualified it from consideration.


The Department’s actions might have confused other bidders. Nevertheless, the Tribunal is satisfied that ISM never, in fact, substantially altered its bid in respect of the mandatory/essential liability provisions in the RFP after bid closing and that the contract, as awarded, includes the liability provisions set out in the RFP. Therefore, the complaint is not valid.


Determination of the Tribunal


In light of the foregoing, the Tribunal determines, in consideration of the subject matter of the complaint, that the procurement was conducted in accordance with NAFTA and that, therefore, the complaint is not valid.




















Lyle M. Russell	


Lyle M. Russell
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