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BY FACSIMILE

April 14, 2004

Mr. Richard Z. Skibinski
Szpiech, Ellis, Skibinski, Shipton
Barristers & Solicitors
414 Main Street East
Hamilton, Ontario
L7N 1J9
Dear Mr. Skibinski:
	Re:
	Solicitation Number EQ461-03R924/A
International Infrared Camera Sales & Leasing Ltd. (File No. PR-2004-002)


The Canadian International Trade Tribunal (the Tribunal) (Richard Lafontaine, Presiding Member) has reviewed the complaint submitted on behalf of International Infrared Camera Sales & Leasing Ltd. (International Infrared) and has decided not to initiate an inquiry into this complaint.

Subsection 6(1) of the Canadian International Trade Tribunal Procurement Inquiry Regulations (the Regulations) reads, in part, that a complaint must be filed with the Tribunal “not later than 10 working days after the day on which the basis of the complaint became known or reasonably should have become known to the potential supplier.”

Subsection 6(2) of the Regulations reads, in part, that a potential supplier may object to the relevant government institution “within 10 working days after the day on which its basis became known or reasonably should have become known to the potential supplier” and has 10 more working days “after the day on which the potential supplier has actual or constructive knowledge of the denial of relief” by the government institution within which to file a complaint with the Tribunal.

Subsection 7(1)(c) of the Regulations reads, in part, that the Tribunal shall, within five working days after the day on which the complaint is filed, determine whether “the information provided by the complainant … discloses a reasonable indication that the procurement has not been carried out in accordance with whichever one of Chapter Ten of NAFTA, Chapter Five of the Agreement on Internal Trade or the Agreement on Government Procurement applies”.

International Infrared submits that, on January 25, 2004, it filed an objection with the Department of Public Works and Government Services (PWGSC) regarding the specifications contained in the solicitation in question. According to the complaint, on January 30, 2004, PWGSC amended the specifications and on February 11, 2004, bids closed. On March 23, 2004, International Infrared received a letter from PWGSC indicating that International Infrared’s bid was determined to be technically non-compliant, among other reasons, because “the technical data supplied with your bid indicates a maximum storage temperature of –20 degrees where –40 degrees was the stated maximum requirement” and “ your camera does not have a USB port, which was also a stated mandatory requirement”. 

In its complaint, International Infrared alleges that “biased tender specifications existed which evidenced preferential treatment of certain bidders” and that “the determination that the bid was non-compliant was in error and the technical performance capabilities can be proven”.

Regarding the allegation that the specifications were biased, the Tribunal notes that, in response to International Infrared’s objection of January 25, 2004, the solicitation was amended by PWGSC on January 30, 2004. The Tribunal is of the view that if, as a result, International Infrared still considered the specifications to be biased, it became aware of this ground of complaint at that time. Since no objection was made within 10 working days and this complaint was not filed with the Tribunal until April 6, 2004, the Tribunal considers this ground of complaint to be filed outside of the time limits permitted by section 6 of the Regulations.

With respect to International Infrared’s allegation that PGWSC incorrectly declared its bid non-compliant, the Tribunal has reviewed the evidence submitted with the complaint and is of the opinion that there is no reasonable indication that PWGSC did not evaluate International Infrared’s proposal in accordance with the RFP. The Tribunal notes that International Infrared did not include in its complaint a copy of its objection of January 25, 2004, a copy of the amended RFP, nor a copy of its proposal. Further, in PWGSC’s letter of March 23, 2004, the information provided indicates that International Infrared’s proposal was non-compliant with at least two mandatory technical requirements, namely the requirement that the maximum storage temperature be –40 degrees and the requirement that the camera has a USB port. Although International Infrared disagrees that these requirements were critical, it does not dispute that these requirements were nevertheless mandatory. Therefore, the Tribunal is of the view that International Infrared’s complaint does not disclose a reasonable indication that the procurement has not been carried out in accordance with the applicable trade agreements. 

Regarding any allegation by International Infrared that PWGSC was biased when conducting the evaluation of proposals, the Tribunal is of the view that there is no evidence to reasonably support any such allegation. 

In light of the above, the Tribunal will not conduct an inquiry into this complaint and considers the matter closed.

Yours sincerely,

Susanne Grimes

Acting Secretary

