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Ottawa, Tuesday, September 17, 2002

File No. PR-2001-027
IN THE MATTER OF a complaint filed by PTI Services under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47;

AND FURTHER TO a determination made pursuant to subsections 30.15(2), 30.15(3) and 30.16(1) of the Canadian International Trade Tribunal Act recommending that PTI Services be compensated for one quarter of the profit that it would have made under the contract for the period from June 15 to August 27, 2001, and awarding PTI Services its reasonable costs incurred in relation to preparing and proceeding with the complaint.

ORDER AND RECOMMENDATION

INTRODUCTION

In a determination made on November 28, 2001, the Canadian International Trade Tribunal (the Tribunal), pursuant to subsection 30.16(1) of the Canadian International Trade Tribunal Act,
 awarded PTI Services (PTI) its reasonable costs incurred in relation to preparing and proceeding with the complaint. Pursuant to subsections 30.15(2) and 30.15(3) of the CITT Act, it recommended, as a remedy, that PTI be compensated for one quarter of the profit that it would have made under the contract for the supply of food and food services for the Rocky Mountain National Army Cadet Summer Training Centre located near Cochrane, Alberta, for the period from June 15 to August 27, 2001.

On December 21, 2001, PTI submitted to the Tribunal its claim for costs in the amount of $3,967.99 (including GST) for preparing and proceeding with the complaint and its claim for compensation in the amount of $5,913.54 (including GST) based on one quarter of the profit that it believed would have been made in the first year of the contract.

On March 6, 2002, the Department of Public Works and Government Services (PWGSC) submitted a public version of its comments on PTI’s claims. With respect to the claim for costs in relation to preparing and proceeding with the complaint, it submitted that, in accordance with paragraph 5.2.3 of the Tribunal’s Procurement Cost Guidelines (the Guidelines), PTI is only entitled to claim expenses for one employee acting as the company’s “representative”.
 It also submitted that the hourly rate claimed for the representative does not conform to the Guidelines and that an hourly rate of $85.00 would be more appropriate. With respect to the disbursements, it noted that no receipts, as required by the Guidelines, are attached to the claim. Finally, it submitted that no GST should be payable in respect of the in-house representative’s fees. With respect to the claim for compensation, it submitted that the actual value of the rations consumed in the first year of the contract was $207,756.84, which amounts to a total profit of $20,775.69, of which one quarter would be $5,193.93. Including GST, the amount for compensation would be $5,557.50. 

On March 18, 2002, PTI responded to PWGSC’s comments by revising the claim for costs. It agreed to reduce the claim by including only one employee, but did not agree with the lower rate, as submitted by PWGSC. It also reduced its claim with respect to the disbursements by eliminating the travel time claimed for the employee who was no longer included in its claim for costs. It submitted that its remaining claim with respect to disbursements was not unreasonable and that the Tribunal would be aware of its use of courier services and long distance telephone calls. It submitted that a search for the receipts would incur expenses in excess of the value of the costs claimed. Its adjusted claim for costs is $2,656.49 (including GST). With respect to the claim for compensation, it revised it to match the amount of $5,557.50 suggested by PWGSC.

COMPLAINT COSTS

In its submission, PTI indicated that its representative has worked for the company for the past 18 years and has represented the company in many legal areas and in numerous situations. While the Guidelines define the term “representative”, the Tribunal finds that, for the individual in question, in the circumstances of this case, an hourly rate of $125.00 is appropriate. However, the in-house representative’s fees do not bear GST. Therefore, it allows costs for the representative in the amount of $1,875.00. With respect to the disbursements, the claim for long distance telephone calls and courier services was not supported by receipts. However, the Tribunal is aware that such costs were incurred by PTI and, as such, will allow a nominal claim of $100.00 in respect of these expenses. The claim with respect to an hourly rate for photocopying is not allowed, as the allowance for in‑house photocopies already takes this into consideration. The Tribunal allows an amount of $325.70 for in‑house photocopying. However, in-house photocopying will not bear GST; therefore, the Tribunal allows $425.70 for disbursements. 

Therefore, the full amount of complaint costs allowed is $2,300.70.

COMPENSATION FOR LOSS OF OPPORTUNITY

PTI revised its claim to $5,557.50 (including GST) for lost profit based on the amount submitted by PWGSC as the actual value of rations used in the first year of the contract. With respect to this amount, the Tribunal agrees with basing it on the actual rations consumed; however, GST does not form part of the profit, as it is collected and then remitted to the Crown. GST is not applicable to court judgements. Therefore, the amount recommended for compensation is one quarter of the profit in the first year of the contract, before GST, or $5,193.93.

CONCLUSION

The Tribunal hereby awards PTI costs in relation to preparing and proceeding with the complaint in the amount of $2,300.70 and directs PWGSC to take appropriate action to ensure prompt payment.

The Tribunal hereby recommends that PWGSC pay compensation to PTI in the amount of $5,193.93 and requests that PWGSC take appropriate action to ensure prompt payment.
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�.	R.S.C. 1985 (4th Supp.), c. 47 [hereinafter CITT Act].


�.	In the Guidelines, “representative” is defined as a person who represents a party to a procurement proceeding, but who is not a legal counsel. “Procurement proceeding” means a Tribunal proceeding in respect of a complaint. 





