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BY FACSIMILE

March 9, 2005

Mr. Gerard V. Thompson
Thompson, MacColl & Stacy
Barristers and Solicitors
1020 Matheson Blvd. East, Suite 5
Mississauga Ontario
L4W 4J9

Dear Mr. Thompson:

	Re:
	Solicitation Number W8486-037315/D
GMA Cover Corp. (File No. PR-2004-055)


The Canadian International Trade Tribunal (the Tribunal) (Patricia M. Close, Presiding Member) has reviewed the complaint submitted on behalf of GMA Cover Corp. (GMA) and has decided not to initiate an inquiry into this complaint.

GMA alleged that the Department of Public Works and Government Services (PWGSC) failed to evaluate bids in accordance with the evaluation criteria stated in the solicitation document and chose a non-compliant product which was not subjected to independent test verifications of specific technical requirements.

Subsection 7(1)(c) of the Canadian International Trade Tribunal Procurement Inquiry Regulations (the Regulations) reads, in part, that the Tribunal shall, within five working days after the day on which the complaint is filed, determine whether “the information provided by the complainant … discloses a reasonable indication that the procurement has not been carried out in accordance with whichever one of Chapter Ten of NAFTA, Chapter Five of the Agreement on Internal Trade or the Agreement on Government Procurement …applies”.

PWGSC advised GMA by a letter dated February 11, 2005, that “a contract will not be placed with your firm in this instance as a more favourable offer has been accepted” and provided the name of the successful bidder and the total value of the contract awarded. On February 15, 2005, GMA requested a debriefing and, in particular, clarification regarding the request for and evaluation of pre-award samples. GMA also indicated that it had concerns regarding the evaluation process in respect to technical compliancy. On February 17, 2005, PWGSC responded to GMA by indicating that, of the eight proposals received, the bidders offering the lowest four prices were requested to submit pre-award samples and independent laboratory test data. PWGSC also stated that the samples and data that were provided resulted in a contract award as a fully responsive bid was received. 

The Tribunal is of the view, that PWGSC letter of the 17th serves as a denial of relief to GMA and therefore considers the complaint to the Tribunal filed on time. However, the Tribunal is also of the opinion that it was reasonable for PWGSC to request pre-award samples from the four lowest-priced bidders first and that as such PWGSC properly applied the mandatory requirements in its evaluation process. The Tribunal notes that PWGSC advised GMA that it requested pre-award samples and independent laboratory test data from the four lowest-priced bidders and that had those proposals been deemed non-responsive, the balance of bidders would have been provided an equal opportunity to submit their pre-award samples and test data for evaluation. 

With respect to the contract award, the Tribunal is of the opinion that there is no evidence to indicate that PWGSC selected a product that did not meet the tender specifications and awarded a contract to a non-compliant bidder. As such, the Tribunal finds that GMA’s complaint does not disclose a reasonable indication that the procurement has not been carried out in accordance with the applicable trade agreements.

In light of the above, the Tribunal will not conduct an inquiry into this complaint and considers the matter closed.

Yours sincerely,

Hélène Nadeau
Secretary

