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AND IN THE MATTER OF decisions to conduct inquiries into the complaints under subsection 30.13(1) of the Canadian International Trade Tribunal Act.

DETERMINATION OF THE TRIBUNAL

Pursuant to section 30.14 of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal determines that the complaint in File No. PR-99-043 is not valid. The Canadian International Trade Tribunal further determines that the complaint in File No. PR-99-044 is valid.








James A. Ogilvy


James A. Ogilvy
Presiding Member





Michel P. Granger


Michel P. Granger
Secretary

Date of Determination:
May 30, 2000

Tribunal Member:
James A. Ogilvy

Investigation Manager:
Randolph W. Heggart

Investigation Officer:
Paule Couët 

Counsel for the Tribunal:
John Dodsworth

Complainant:
Navatar Ltd.

Government Institution:
Department of Public Works and Government Services

Counsel for the Government Institution:
David M. Attwater

Ottawa, Tuesday, May 30, 2000

File Nos.: PR-99-043 and PR-99-044

IN THE MATTER OF two complaints filed by Navatar Ltd. under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47;

AND IN THE MATTER OF decisions to conduct inquiries into the complaints under subsection 30.13(1) of the Canadian International Trade Tribunal Act.

STATEMENT OF REASONS

On January 17, 2000, Navatar Ltd. (Navatar) filed a complaint (PR-99-043) with the Canadian International Trade Tribunal (the Tribunal) under subsection 30.11(1) of the Canadian International Trade Tribunal Act
 concerning the procurement (Solicitation No. W8480-9-0235/A) by the Department of Public Works and Government Services (the Department) for the provision of human resources consulting services in six different work streams, on an “as and when required” basis, for the Department of National Defence (DND).

Navatar alleged that, by putting a ceiling value on the standing offers, the Department used criteria not clearly set out, or not set out at all, in the Request for a Standing Offer (RFSO).

On January 26, 2000, Navatar filed a second complaint (PR-99-044) in relation to the same solicitation. Navatar alleged that, by not declaring all proposals other than Navatar’s non-compliant, the Department failed to evaluate the proposals in accordance with the evaluation methodology set out in the RFSO.

Navatar requested, as a remedy, to be compensated for the damages resulting from the reduced business opportunity due to the ceiling imposed on its standing offer. Navatar also requested the costs incurred to prepare its bid and for filing and pursuing this complaint.

On January 19, 2000, the Tribunal informed the parties that the complaint in File No. PR-99-043 had been accepted for inquiry, as it met the requirements of subsection 30.11(2) of the CITT Act and the conditions set out in subsection 7(1) of the Canadian International Trade Tribunal Procurement Inquiry Regulations.
 On January 31, 2000, the Tribunal informed the parties that the complaint in File No. PR‑99‑044 had also been accepted for inquiry, as it met the conditions for inquiry. Because the two complaints related to the same solicitation, the Tribunal requested that the Department address them in a consolidated Government Institution Report (GIR). On February 28, 2000, the Department filed a GIR with the Tribunal in accordance with rule 103 of the Canadian International Trade Tribunal Rules.
 On March 14, 2000, Navatar filed comments on the GIR with the Tribunal. On March 28, 2000, the Tribunal sought additional information from the Department to clarify the record. The Department responded to the Tribunal’s request on April 4, 2000. On April 7, 2000, Navatar filed comments on the Department’s clarification with the Tribunal.

Given that there was sufficient information on the record to determine the validity of the complaints, the Tribunal decided that a hearing was not required and disposed of the complaints on the basis of the information on the record.

PROCUREMENT PROCESS

On August 25, 1999, the Department received a requisition from DND for the provision of human resources consulting services in six different work streams, including one called “Organizational Development”. The requisition, with an estimated value of $2.5 million, covered a three-year period, with a one-year renewal option.

The RFSO was published on Canada’s Electronic Tendering Service (MERX) on September 14, 1999, with a closing date of November 1, 1999. The RFSO, as amended, reads, in part: 

Proposals
Note that for each work stream being bid, it is mandatory that all-inclusive, firm, per diem rates, based on a 7.5 hour day, be provided for the Senior Consultant classification, for each of the time periods.

Per diem rates for the other classifications may or may not be provided, at the bidder’s discretion. However, bidders should be aware that in awarding contracts for tasks or projects which could effectively utilize Intermediate, Junior and/or Administrative level staff, preference for these projects will be given to companies which have per diem rates for these classifications listed in their Standing Offer.

General Comments
When preparing an offer, you should do so in conjunction with the stated Evaluation and Selection Criteria against which your offer will be evaluated.

MANDATORY REQUIREMENTS
2. A minimum of one proposed consultant must be qualified at the Senior level.

3. To be considered as a Senior Consultant, an individual’s resume must clearly demonstrate experience as a project manager or senior consultant in a minimum of five consulting projects relative to the work stream.

PROPOSAL SCORING METHOD
Proposals will receive scores based on Technical and Price evaluations, as follows:

Technical Scoring

The proposal receiving the highest technical compliant score will be allocated 70 marks towards the combined score and the lower technical compliant scores will be pro-rated proportions of 70.

Pricing Scoring

The technically acceptable proposal having the lowest price total . . . will be awarded 30 points towards the combined score, with the other technically acceptable proposals being awarded points as pro-rated proportions of the 30.

All technically/price acceptable proposals having an aggregate, combined score of at least 75 will be awarded a Standing Offer.

In a letter dated September 29, 1999, to the Department, Navatar raised the following question:

The evaluation is based on the Senior Consultant category only. It is quite obvious that some firms may choose to submit extremely low prices in order to win a standing offer with the Intermediate and Junior Consultant category prices much higher. This would be done with the full intent of not using the Senior Consultants presented in the evaluation. Using the calculation method for cost points, this approach could place some companies at risk of not meeting the required 75 points. Would the Crown consider placing a restriction that the pricing of Junior to Senior Consultant categories be increasing in value where the Senior category for each year will contain the highest price?

The Department answered Navatar’s query in a revision to the RFSO dated October 6, 1999, as follows:

The majority of anticipated tasks will call for the services of Senior level consulting personnel i.e. those who meet the qualifications and experience criteria required to qualify them at the Senior level. Consequently, any company hoping to be awarded such a project will have to demonstrate that its personnel possess such qualifications and experience and having done this, the proposed personnel will be considered to be at the Senior level and the Senior Category Per Diem rates will apply. [Emphasis added]
By bid closing on November 1, 1999, 62 companies had submitted proposals. In total, 112 proposals were received covering the six different work streams. A total of 28 proposals, including one from Navatar, were received for the “Organizational Development” work stream.

According to Navatar, it was contacted by the Department, by telephone, on November 4, 1999, to confirm its per diem rate for senior consultants. On November 8, 1999, Navatar responded by re-affirming its per diem rate. 

The technical evaluation of the proposals was conducted by a team comprised solely of DND personnel and was completed on November 19, 1999.

On or about November 23, 1999, during the financial evaluation of proposals for the “Organizational Development” work stream, which was performed by the Chairman of the technical evaluation team and Department’s personnel (the financial evaluation team), it was discovered that Navatar had bid a per diem rate of $50 for senior consultants. This rate compared to an average per diem rate of approximately $1,300 for senior consultants for all other bidders. According to the GIR, that same day, the Department sought clarification from Navatar to confirm the rate quoted and, on that day, Navatar orally confirmed that its per diem rate for senior consultants was correct. However, Navatar denied that it was contacted or that it communicated with the Department on the above-mentioned date.

The financial evaluation team concluded, on November 24, 1999, that Navatar’s rate for senior consultants was abnormally low and was put in to distort the evaluation process. Furthermore, the Department was aware that Navatar’s offer could be withdrawn at any time since the bid was in response to a standing offer, not a contract. Under these circumstances, the Department set aside Navatar’s proposal and completed the financial evaluation of the remaining technically acceptable proposals. After setting aside Navatar’s proposal, the financial evaluation team awarded 30 evaluation points to the lowest-cost technically qualified proposal. All the other technically qualified proposals were awarded proportionally fewer points, as per the methodology described in the RFSO. On December 15, 1999, the final evaluation report for the “Organizational Development” work stream was submitted to the standing offer’s administrative authority. Navatar was included on the list of bidders to be issued a standing offer. On December 22 and 23, 1999, bidders were advised, by facsimile, that they were awarded standing offers.

Navatar’s standing offer, under “Financial Limitation”, reads:

The total cost to Canada resulting from call-ups against this Standing Offer shall not exceed the sum of $50,000.00 unless otherwise authorized in writing by the Contracting Authority. The Offeror shall not be obligated to perform any work or services or supply any articles in response to call-ups which would cause the total cost to Canada to exceed the said sum, unless an increase is so authorized. The Offeror shall notify the Contracting Authority as to the adequacy of this sum when 75 percent of this amount has been committed, or 2 months prior to the expiry date of the Standing Offer, whichever comes first. However, if at any time the Offeror considers that the said sum may be exceeded, the Offeror shall promptly notify the Contracting Authority.

According to the Department, an arbitrary amount of the total funding available under the RFSO was assigned to the “Organizational Development” work stream for administrative purposes only. For record and monitoring purposes, the Department decided to further divide that amount among all companies awarded a standing offer. The division of the funds was roughly based on the number of senior consultants qualified under each successful proposal. Standing offers were issued with estimated funding ranging from $50,000 (this was the case for Navatar and four other qualified companies) to $150,000.

During a teleconference between Navatar and the Department on January 4, 2000, the estimated funding assigned to the various standing offers was explained as indicated above. On January 17, 2000, Navatar met with the Department and DND. On that occasion, Navatar was reassured that “the value on the face of the standing offer in [no] way means that it cannot be exceeded. I indicated to her that should the client wish to use a standing offer more often than others we would just add additional funding”. On the same occasion, Navatar confirmed that it would not provide a senior consultant at the price quoted in its bid for the senior consultant category, but that it fully intended to provide consultants with the skills and qualifications of a senior consultant at the intermediate consultant per diem rate.

VALIDITY OF THE COMPLAINTS

Department’s Position

The Department submitted that paragraph 6(2),
 “Standing Offers”, Form No. DSS-MAS 9403-6, of the “Standard Instructions and Conditions”, incorporated by reference into the RFSO, provided it with the authority to reject Navatar’s bid. The Department submitted that it had the flexibility to consider whether the extremely low per diem rate for senior consultants tendered by Navatar was “realistic in the circumstances of the case”. The Department argued that, having concluded that Navatar’s financial proposal was unrealistically low and recognizing that it could result in only Navatar being awarded a standing offer, contrary to the Department’s express intent in the RFSO, and that Navatar’s standing offer could be withdrawn at any time, it had the authority to reject Navatar’s tender. This, the Department submitted, was done by setting aside Navatar’s tender and by applying the evaluation criteria set out in the RFSO to the other proposals. The Department submitted that the issuance of a standing offer to Navatar, in error, does not change the fact that Navatar’s bid was disqualified.

The Department further submitted that Navatar’s actions abused the competitive process and constituted a breach of the doctrine of good faith that applies to government tendering. This doctrine, the Department submitted, is intended to protect the integrity of the bidding system. Alternatively, the Department submitted that Navatar’s actions constituted a breach of the implied obligation on all parties to act fairly and not to abuse the bidding system. The Department submitted that, by bidding an extremely low per diem rate for a senior consultant for purposes of eliminating all competition with no intention of providing the consultant’s services at that rate, Navatar acted in bad faith and breached its obligation to act fairly.

Furthermore, the Department submitted that it acted consistently with the terms of the RFSO when it assigned an award amount, which could have been increased upon request, to Navatar’s standing offer for record and monitoring purposes only and that such a practice in no way prejudiced Navatar.

The Department submitted that Navatar’s abuse of the competitive process justifies an award of complaint costs to the Department. Navatar, the Department submitted, attempted to manipulate the bidding system and then filed a complaint when its scheme failed.

Navatar’s Position

Navatar submitted that the information disclosed in the GIR indicates that, initially, the Department considered its proposal technically responsive and, subsequently, realizing that Navatar alone would qualify under the mandatory 75 percent rule, declared Navatar’s proposal non-responsive. Furthermore, Navatar submitted that the Department’s assertion that Navatar was awarded a standing offer in error, after all other standing offers had been issued, was difficult to believe. In fact, Navatar was informed that it had been awarded a standing offer on four different occasions, and its Standing Offer Call-up Authority (SOCA) number denotes a first release and not an after-the-fact release, as indicated by the Department. Navatar also noted that the Department’s assertion that the standing offer was issued in error surfaced only after it questioned the proper execution of the evaluation process on January 4, 2000.

Navatar submitted that the RFSO contained no indication that a financial limitation would be placed on the standing offers, let alone that the limitation would be based on the number of senior consultants proposed by bidders. Navatar argued that, if it had known this fact, it would have constructed a different proposal.

Navatar disputed the Department’s assertion that it did not intend to honour the rates that it bid. Rather, Navatar confirmed that it would not provide a senior consultant at the price quoted in the bid for the senior consultant category, but, instead, would provide consultants with the skills and qualifications of a senior consultant at the intermediate consultant per diem rate.

Navatar submitted that important contradictions exist between the terms of the RFSO and the SOCA which render the RFSO invalid or in need of clarifications or revisions.

Navatar disputed the Department’s assertion that it submitted its bid in “bad faith”. In fact, Navatar had no way of knowing whether other firms would submit bids using the pricing strategy that it used. This eventuality, Navatar submitted, was likely, given that its suggestion for improvement was publicly disclosed through the RFSO question and answer process. As well, Navatar submitted that its past track record of successful performance should have been a guarantee of its good faith and capability to perform the work as bid.

TRIBUNAL’S DECISION 

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribunal limit its consideration to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other requirements prescribed in respect of the designated contract have been observed. Section 11 of the Regulations further provides, in part, that the Tribunal is required to determine whether the procurement was conducted in accordance with the Agreement on Internal Trade
 and the North American Free Trade Agreement.

In the complaint in File No. PR-99-043, Navatar alleged that the Department imposed a ceiling value on its standing offer, while providing no indication in the RFSO that such a ceiling would be established or on what basis it would be established. This, Navatar alleged, is a breach of the trade agreements, which require that solicitation documents clearly set out the criteria for bidding and governing the evaluation of proposals.

The Tribunal finds that there is no merit to this allegation. It is not disputed that the Department, after bid closing, established varying values for the standing offers on the basis of the number of senior consultants qualified under each successful proposal. However, the Tribunal is of the opinion that such values were assigned strictly for administrative, monitoring and record-keeping purposes and could be modified by administrative arrangements at any time during the life of the standing offers. In the Tribunal’s opinion, this value threshold was not a condition of bidding or evaluation and did not limit the value of the standing offers made. Therefore, its existence does not breach the provisions of the trade agreements governing the issuance of solicitation documents, the evaluation of proposals and the award of contracts. The Tribunal is of the view that the Department would be well advised, in the future, to clearly indicate, in the solicitation documents, its intent to use such administrative arrangements so that their true meaning is well understood by holders and users of standing offers alike. However, in the Tribunal’s opinion, in this instance, Navatar was not prejudiced by the absence of such indications in the RFSO.

Navatar submitted that, if it had known about the proposed ceiling or the basis upon which the said ceiling would be established, it would have constructed a different proposal. That may well be. The Tribunal, however, fails to see how this would have benefited Navatar in that, ceteris paribus, the standing offer that it might have thus secured would be no more or no less limited in scope than the one that it secured. The Tribunal is of that view because the value imposed by the Department is strictly administrative and is adjustable at any time. 

In the complaint in File No. PR-99-044, Navatar alleged that the Department failed to evaluate proposals in accordance with the methodology set out in the RFSO. According to Navatar, it was simply impossible that so many other bidders were successful, given the specific evaluation methodology described in the RFSO and the per diem rate that Navatar quoted for its senior consultants. For its part, the Department argued that it applied the evaluation methodology as set out in the RFSO, in that Navatar’s proposal had to be “set aside” at the time of the financial evaluation and, therefore, was not considered when rating points for financial evaluation were assigned to the remaining technically acceptable proposals.

Article 1015(4)(d) of NAFTA provides that “awards shall be made in accordance with the criteria and essential requirements specified in the tender documentation”. Article 506(6) of the AIT provides, in part, that “[t]he tender documents shall clearly identify the requirements of the procurement, the criteria that will be used in the evaluation of bids and the methods of weighting and evaluating the criteria”.

The Tribunal will determine whether, in evaluating proposals and in issuing the standing offers for the “Organizational Development” work stream, the Department and DND applied the evaluation methodology set out in the RFSO.

The RFSO provided that, to be compliant and to be issued a standing offer, proposals had to achieve an aggregate combined technical and financial score of at least 75 evaluation points. The proposal, evaluated as best for technical merit, would receive 70 evaluation points, with other technically acceptable proposals being awarded points as pro-rated proportions of the 70. Likewise, the technically acceptable proposal evaluated as lowest for total price would receive 30 evaluation points, with other technically acceptable proposals being awarded points as pro-rated proportions of the 30.

The Tribunal finds that, contrary to the above-mentioned provisions of the trade agreements, the Department and DND, by putting aside Navatar’s proposal when it rated the various proposals submitted for the “Organizational Development” work stream, varied the evaluation methodology described in the RFSO.

The Tribunal understands the evidence on the record as follows. On November 1, 1999, the period to submit bids ended. Twenty-eight proposals, including one from Navatar, were received in respect of the “Organizational Development” work stream. The Department kept the financial portion of the proposals and sent the technical portion to DND for evaluation. On November 4, 1999, the Department contacted Navatar to confirm the per diem rate for senior consultants in its bid. On November 8, 1999, Navatar confirmed that per diem rate. On November 19, 1999, DND completed the technical evaluation of the proposals in relation to that work stream. On November 23, 1999, the financial evaluation team noted the very low per diem rate proposed by Navatar for senior consultants. According to the GIR, that same day, the Department contacted Navatar to clarify the per diem rate that it quoted and, the same day, Navatar orally confirmed that its per diem rate for senior consultants was correct. The Tribunal notes that Navatar disputes that it was contacted by the Department on November 23, 1999, or that it contacted the Department on that day for the purposes mentioned above. The Tribunal does not find this discrepancy to be of significance in this instance because, either or on both November 4 and 23, 1999, insofar as these events took place, a point the Tribunal does not affirm, parties agreed that Navatar confirmed its per diem rate for senior consultants as bid. On November 24, 1999, the financial evaluation team decided to “set aside” Navatar’s proposal and proceeded with the evaluation of the other technically acceptable proposals according to the evaluation methodology set out in the RFSO.

The Tribunal is not persuaded that the financial evaluation team found Navatar’s proposal to be non‑compliant at the time of the financial evaluation. Rather, in the Tribunal’s opinion, Navatar’s proposal was found to be inconvenient, in that: (1) it seriously disturbed the general outcome anticipated by the Department and DND; (2) it was found risky, given the very low per diem rate for senior consultants bid by Navatar; and (3) the fact that the resulting arrangement would be a standing offer, an arrangement which Navatar could choose to cancel at any time after its issuance.

The Tribunal is of the view that, once Navatar had confirmed that its proposal was correct, the Department had to live with the results and continue with the evaluation of the proposals, as set out in the RFSO. If Navatar had made it clear when asked to confirm its proposal that it never intended to supply senior consultants at the rate that it bid for senior consultants, the Department would have been at liberty to immediately declare Navatar’s proposal non-responsive. Instead, the Department “set aside” Navatar’s proposal, continued the evaluation of proposals as if Navatar’s proposal did not exist and, at the end of the evaluation process, awarded, allegedly in error, Navatar a standing offer. The Tribunal is not persuaded that Navatar was awarded a standing offer by mistake.

For the above reasons, the Tribunal finds that the complaint in File No. PR-99-044 is valid.

In recommending a remedy, the Tribunal must consider a number of factors set out in subsection 30.15(3) of the CITT Act, including whether the parties acted in good faith. In this context, the Tribunal notes that, during the bidding period, Navatar raised a question as to the possibility that bidders submit extremely low prices for senior consultants, the only per diem rate to be used for evaluation purposes. In response, the Department clearly indicated that it anticipated that the majority of tasks under the standing offers would call for senior consultants, i.e. consultants who met the qualifications and experience of a senior consultant, as set out in the RFSO. Consequently, the Department added, a bidder that intended to perform such tasks would have to demonstrate that the personnel that it proposed to conduct a particular project had these qualifications and experience and, having done so, the proposed personnel would be considered to be at the senior level and the senior category per diem rate would apply.

In the Tribunal’s opinion, this response clearly indicated that the kind of per diem rate substitution to which Navatar alluded in question No. 8 was simply not acceptable as meeting the terms of the RFSO.

However, on January 17, 2000, in a debriefing with the Department, Navatar confirmed that its intent when it bid was not to provide senior consultants at the price quoted in its proposal for the senior consultant category, but, rather, to provide consultants with the qualifications and experience of senior level consultants at the intermediate consultant per diem rate.

The Tribunal observes that, in its complaints to the Tribunal, Navatar alluded to the above-mentioned “creative pricing strategy” as a possible abuse of the competitive process. The Tribunal will not dwell on this allusion or on the mindset that guided Navatar’s behaviour throughout this procurement process. However, in the Tribunal’s opinion, it is now clear that Navatar did not bid a valid senior consultant per diem rate on the basis set out in the RFSO, as clarified in the October 6, 1999, response to Navatar’s question. Accordingly, Navatar was not prejudiced by the actions of the Department, and the Tribunal, therefore, will not recommend the granting of a remedy in the circumstances.

DETERMINATION OF THE TRIBUNAL

In light of the foregoing, the Tribunal determines that this procurement was conducted, in part, contrary to the provisions of the trade agreements and, therefore, that the complaint in File No. PR-99-044 is valid. The complaint in File No. PR-99-043, for its part, is not valid.
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�.	R.S.C. 1985 (4th Supp.), c. 47 [hereinafter CITT Act].


�.	S.O.R./93-602[hereinafter Regulations].


�.	S.O.R./91-499.


�.	Paragraph 6(2) reads, in part:


The evaluation of proposed standing offers may result in authorization to utilize one or more standing offers in whole or in part, taking into consideration the lowest price per item and/or destination or group of items and/or destinations or on a lowest aggregate price basis. The lowest or any proposed Standing Offer will not necessarily be authorized.


�.	As signed at Ottawa, Ontario, on 18 July 1994 [hereinafter AIT].


�.	32 I.L.M. 289 (entered into force 1 January 1994) [hereinafter NAFTA].





