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Ottawa, Wednesday, January 23, 2002

File No. PR‑2001‑035

IN THE MATTER OF a complaint filed by Preston Phipps Inc. under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47;

AND IN THE MATTER OF a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.

STATEMENT OF REASONS

COMPLAINT

On October 25, 2001, the Canadian International Trade Tribunal (the Tribunal) received a complaint from Preston Phipps Inc. (Preston) concerning a procurement (Solicitation No. EP077-016179/A) by the Department of Public Works and Government Services (PWGSC) on behalf of the Real Property Services Branch of PWGSC for the supply and installation of humidifier units to upgrade the humidification system in the Major General George R. Pearkes Building (the building) at National Defence Headquarters.

Preston alleged that, contrary to the Agreement on Internal Trade,
 PWGSC improperly sole‑sourced the solicitation at issue and provided insufficient or improper information relating to the manifold area for humidification. More specifically, Preston objected to the explicit requirement, outlined in the tender documents, for DRI-STEEM Model STS humidifier units and, subsequently, to the rejection of the humidifier units that it offered to PWGSC as equivalent alternative equipment. Further, Preston alleged that PWGSC failed to provide clarification of certain provisions, outlined in the tender documents, relating to the manifold area in the humidification system. 

Preston requested, as a remedy, that the solicitation be re-issued and that information concerning the manifold area be clarified.

On October 31, 2001, the Tribunal informed the parties that the complaint had been accepted for inquiry, as it met the requirements of subsection 30.11(2) of the Canadian International Trade Tribunal Act
 and the conditions set out in subsection 7(1) of the Canadian International Trade Tribunal Procurement Inquiry Regulations.
 That same day, the Tribunal issued an order postponing the award of any contract in relation to this solicitation until it determined the validity of the complaint. On November 8, 2001, the Tribunal received a certification from PWGSC asserting that the procurement was urgent and that a delay in awarding the contract would be contrary to the public interest. On November 9, 2001, the Tribunal issued an order rescinding its postponement of award order of October 31, 2001. On November 26, 2001, PWGSC filed a Government Institution Report (GIR) with the Tribunal in accordance with rule 103 of the Canadian International Trade Tribunal Rules.
 On December 7, 2001, Preston filed comments on the GIR with the Tribunal. On December 11, 2001, PWGSC requested permission to file a response to Preston’s comments on the GIR. On December 14, 2001, PWGSC filed additional comments and, on December 17, 2002, Preston filed final comments. 

Given that there was sufficient information on the record to determine the validity of the complaint, the Tribunal decided that a hearing was not required and disposed of the complaint on the basis of the information on the record. 

PROCUREMENT PROCESS

According to the GIR, the existing humidification system was installed in 1998 as a result of a competitive procurement process.
 The contractor installed humidifiers manufactured by DSHC Acquisition Company Inc. (DRI-STEEM) of Minnesota. Reports of health problems experienced by employees and the subsequent testing of the humidification system showed that the original design had underestimated the building’s humidification requirements thereby leading to the installation of insufficient humidification capacity. According to the GIR, since the existing DRI-STEEM humidifiers were only two years old, any redesign and upgrade of the system had to incorporate the existing nine units. Integrating the number of additional units required would increase the system’s overall output capacity to the required level.

On July 20, 2001, an Advance Contract Award Notice (ACAN) was issued with respect to the purchase of the required DRI-STEEM humidifier units. Preston challenged the ACAN and, on August 7, 2001, as a result of its objection, it was cancelled. It was determined that equipment with equivalent technical specifications would be acceptable, on approval by PWGSC, as part of a competitive process for the supply and installation of humidifiers. On October 15, 2001, a Notice of Proposed Procurement (NPP) for this solicitation was posted on Canada’s Electronic Tendering Service (MERX). The closing date for the receipt of bids was October 29, 2001. The NPP directed suppliers to obtain the tender documents through MERX. These tender documents included a set of drawings and the specification document (the Specification).

The following provisions of the Specification are relevant to this case:

Special Instructions to Tenderers

2
APPROVAL OF ALTERNATIVE MATERIALS

2.1
When materials are specified by trade names or trademarks, or by manufacturers’ or suppliers’ names, the tender shall be based on use of the named materials. During the tendering period, alternative materials may be considered provided full technical data [are] received in writing by the Project Manager at least ten (10) days prior to the tender closing date. If the alternative materials are approved for the purposes of the tender, an addendum to the tender documents will be issued. 

[Section 15751]
PART 2 - PRODUCTS

2.1 Acceptable
.1
The only acceptable material is DRI-STEEM Model STS.[
]
Materials


2.2 Steam to Steam Type

.17
Humidifier/Manifold requirements: Steam to steam humidifier schedule located in appendix ‘B’ of these specifications provides the capacity of all new humidifiers to be provided. Manifold capacities for each air handling system are provided in the Manifold Schedule located in Appendix ‘B’.

The “Steam to Steam Humidifier Schedule” (STSHS) and the “Humidifier Manifold Schedule” (HMS) found in Appendix ‘B’ of the Specification
 set out the requirements for the humidifiers in terms of air handling units (AHUs), output capacity and corresponding models, and for the AHUs, the manifold capacity and the proposed models of humidifiers. These two schedules have been combined below for ease of reference.

STSHS
HMS

NUMBER
AIR SYSTEM
OUTPUT CAPACITY (kg/h)
MODEL
AIR HANDLING UNIT
MANIFOLD CAPACITY (kg/h)
PROPOSED HUMIDIFIERS

HUM1-1
AHU-1
330.0
STS-800
AHU-1
330.0
New single unit
Model STS-800

HUM-2
AHU-3
569.02
STS-800
AHU-3
623.0
2 units – 1 new, 1 relocated
Models STS-800 and STS‑100

HUM-3
AHU-4
32.0
STS-25
AHU-4
63.0
2 units – 1 new, 1 relocated
Models STS-25 and STS‑25

HUM-4
AHU-5
569.02
STS-800
AHU-5
643.0
2 units – 1 new, 1 relocated
Models STS-800 and STS‑100

HUM-5
AHU-6
60.0
STS-50
AHU-6
60.0
New single unit
Model STS-50

HUM-6
AHU-7
390.0
STS-800
AHU-7
390.0
New single unit
Model STS-800

1. HUM = Humidifier

2. According to the GIR, at 9, para. 12, 569 kg/h., a typographical error in the Specification, should have read 578 kg/h.

On October 19, 2001, Preston advised PWGSC that it was requesting equivalence to the DRI‑STEEM Model STS unit described in the tender documents and attached technical material relating to the Armstrong CS series of humidifiers that it supplies. On October 22, 2001, PWGSC advised Preston that its proposed product could not be added “as equal” because, inter alia, the capacities of its proposed equipment did not match the specifications for capacities and would require that the plans be completely redesigned (including piping, arrangement of humidifiers and controls) to accommodate its equipment. On October 23, 2001, Preston replied to PWGSC’s decision not to accept the humidifiers that it proposed as alternates. In the same letter, Preston raised an additional issue regarding the information provided in relation to the manifold area. On October 25, 2001, in response to Preston’s concerns, PWGSC issued an amendment correcting the Specification on the manifold area. 

Preston filed its complaint with the Tribunal on October 25, 2001.

POSITION OF PARTIES

PWGSC’s Position

PWGSC submitted that it properly set out the technical requirements for the reconfiguration of the existing humidification system in the tender documents. The design plans and their requirements included the addition of single humidifier units with minimum output capabilities in certain of the AHUs in the building and the integrated use of existing DRI-STEEM humidifier units in combination with new units as part of the current system. Consequently, the tender documents specified the type of equipment that was already installed in the building,
 while providing that suppliers could make technical submissions to PWGSC for approval of alternative equipment. According to the GIR, the technical specifications required the integration of new humidifier units with the existing DRI-STEEM units in order to ensure the proper functioning of the integrated system, to minimize redesign of the existing system and to ensure that as few new units as possible would be added.

PWGSC demonstrated in the GIR, using the example of the AHU-3, the minimum requirement in the Specification for the new unit to be used with an existing unit.
 In this case, the unit identified in the HMS was the DRI-STEEM STS-800 with an output capacity of 578 kg/h. PWGSC provided, with the GIR, a page of DRI-STEEM trade literature
 that shows the output capacities of the STS humidifiers. 

PWGSC also submitted that it properly considered Preston’s request that its humidifiers be approved as alternative equipment for the purposes of the solicitation. In light of the requirement for AHU‑3, for example, PWGSC examined the technical documentation provided by Preston on the largest Armstrong humidifier model and determined that it did not meet the minimum capacity requirements, as set out in the Specification, in terms of output capacity (i.e. 578 kg/h). PWGSC also submitted that Preston could not meet the specifications set out for AHU-5 and AHU-7. According to PWGSC, the only way that Armstrong humidifiers could be used in the project would be to substitute multiple Armstrong units in these AHUs, forthesingle units called for in the project plans. 
PWGSC submitted that, in a number of cases, the Tribunal has endorsed the principle that a procuring entity has the responsibility to establish the technical requirements for a solicitation. It further submitted that the Tribunal has also indicated that procuring entities are not required to compromise their technical requirements in order to accommodate the supplying community or a particular supplier.

With respect to the allegation that clarification of information was not provided in the Specification regarding the manifold area, PWGSC submitted that Addendum No. 2, issued on October 25, 2001, fully addressed the points raised by Preston on October 23, 2001. 

PWGSC requested the opportunity to make further submissions with respect to the award of costs in this matter.

In its December 14, 2001, reply to Preston’s comments on the GIR, PWGSC submitted that Preston’s calculations of the humidification requirements were technically incorrect, as they failed to take into account the building’s particular circumstances, and that the time to raise this issue had long passed. PWGSC also submitted that Preston had not previously raised any question concerning the lack of time to prepare a submission and that the time for raising this issue had also passed. PWGSC reiterated that the complaint was without merit.

Preston’s Position

By providing calculations in its comments on the GIR, Preston disputed the output capacities indicated by PWGSC in reference to AHU-1 and AHU-3. Preston asked whether it was coincidental that the output capacities required, as calculated by PWGSC for these two units, were exactly the same as those catalogued by DRI-STEEM and not those required by the system. 

In response to PWGSC’s submission that Preston did not submit a proposal, Preston stated that a cost proposal was in progress, but that, due to the lack of timely information relating to the manifold area, it did not have sufficient time to complete it. In reference to the submission regarding the issuance of the solicitation after the ACAN was cancelled, Preston stated that, even if the Specification allowed for acceptance of alternative equipment, “it is clear they [PWGSC] had no intention of allowing any other submission.” 

In its response to the additional information filed by PWGSC with the Tribunal on December 14, 2001, Preston reiterated that its calculations of output capacity were technically correct. 

TRIBUNAL’S DECISION

Subsection 30.14(1) of the CITT Act requires that, in conducting an inquiry, the Tribunal limit its consideration to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other requirements prescribed in respect of the designated contract have been observed. Section 11 of the Regulations further provides that the Tribunal is required to determine whether the procurement was conducted in accordance with the AIT.

Article 504(3)(b) of the AIT provides, in part, that technical specifications shall not be biased in favour of, or against, particular goods or services, and Article 504(3)(g) provides that suppliers shall not be unjustifiably excluded from tendering. Therefore, the Tribunal must decide whether PWGSC developed and used restrictive technical specifications in a manner to exclude humidifier units other than the DRI-STEEM Model STS specified in the tender documents and to indirectly sole-source its requirements for these brand‑name units.

In regard to the restrictive nature of the technical specifications of the RFP, the Tribunal notes that the Specification, for at least two of the six AHUs, specifically AHU-3 and AHU-5, appears to identify a humidifier model that had an output capacity higher than the minimum output capacity required to achieve total output capacity when combined with an existing unit, but which was identical to a particular DRI‑STEEM model. In these two cases, the model specified in the STSHS and HMS was the DRI-STEEM STS-800. In the case of AHU-3, the minimum output capacity required for the additional unit appears to be 487 kg/h to a achieve a total output capacity of 623 kg/h when combined with the existing unit capacity of 136kg/h. In this case, however, the DRI-STEEM model specified had an output capacity of 578 kg/h, i.e. an output capacity higher than the minimum required. Similarly, with regard to AHU-5, the minimum output capacity for the additional unit appears to be 507 kg/h to achieve a total output capacity of 643 kg/h when combined with the existing unit capacity of 136 kg/h. The DRI-STEEM model specified has an output capacity of 578kg/h.

While recognizing that the procuring entity is responsible for defining its requirements as long as they are within the existing procurement rules, in this case, the Tribunal finds that PWGSC, in establishing its requirements, appears to have used the technical specifications of some of the DRI-STEEM units in order to elaborate its specifications, set out in Appendix ‘B’, to the detriment of other suppliers. 

It appears to the Tribunal that the tender documents used for this procurement, which was initially issued as an ACAN, were not sufficiently adapted to meet the non-discriminatory requirements of Article 504(3) of the AIT. Article 2.1 of section 15751 of the Specification stated that “[t]he only acceptable material is DRI-STEEM Model STS”, and there is no evidence that the specifications discussed above were amended in any way or form. Specifically, the Tribunal has found no evidence that the STSHS and HMS were revised to take into consideration possible alternative materials or amended in a way to remove the specific model specifications. The Tribunal finds that these requirements could have easily been amended to remove the reference to the manufacturer brand name and model number or, at least, to provide for equivalent products. In so doing, the RFP should have reflected the specifications in terms of minimum output capacity required per model, not in terms of output capacity of specific models of a particular manufacturer. 

The Tribunal finds that, by giving technical specifications referencing expressly brand name products and model numbers and not only output capacity requirements, and by not amending or removing article 2.1 of section 15751 of the Specification, which specifically does not allow for equivalent products, PWGSC restricted the goods to be proposed to these brand name products and models and indirectly sole‑sourced its requirements. 

The Tribunal is fully aware that, article 2 of the Specification, “Approval of alternative materials”, states that PWGSC would consider alternative materials upon application by suppliers and that, if approved, an amendment to the tender documents would be issued. Although the purpose of Article 2 of the Specification was to allow suppliers to propose alternative materials to the DRI-STEEM units, the Tribunal finds that the technical specifications contained in the tender documents were nevertheless restrictive. The requirements in question were clearly biased in favour of equipment specifically mentioned, to the detriment of all other suppliers of equipment that might have performed the same function. This is contrary to the provisions of Article 504(3)(b) of the AIT. Once the requirements for DRI-STEEM products were set out, PWGSC did not fulfil its obligations of establishing unbiased technical requirements simply by having a clause allowing for alternative materials to be considered on request. In the Tribunal’s view, the acknowledgement that alternative equipment might be found to be acceptable by PWGSC, resulting in a formal amendment to the RFP in such circumstances, does not remedy or rectify this breach. In order to determine whether the technical specifications were biased in favour of particular goods, the Tribunal must look at the RFP as it read, not as it could have been read had it been amended to allow for equivalent products.

With respect to the second allegation that PWGSC improperly did not provide, in the Specification, clarification of information regarding the manifold area, the Tribunal finds that this ground is without merit. The Tribunal finds that PWGSC provided corrected information in its addendum on October 25, 2001, a few days after Preston raised its concerns. 

With respect to remedy, Preston requested that the solicitation be re-issued with competitive specifications. However, the Tribunal is of the view that this exercise would be useless, as PWGSC has already determined that Preston did not meet some of the minimum output capacity requirements set out in the Specification. The Tribunal will not second guess PWGSC’s determination on this point. The Tribunal is also of the view that PWGSC was not required to compromise its technical requirements and allow multiple Armstrong units for each AHU. Although the Tribunal has raised some concerns about the output capacity requirements and the fact that they seem to correspond closely to the output capacity of specific DRI-STEEM models, it is not convinced that, in any case, the largest unit proposed by Armstrong would have come close to meeting PWGSC’s requirements for some of the AHUs.

Therefore, the Tribunal will not award Preston monetary compensation for lost opportunity. With respect to costs, pursuant to section 30.16 of the CITT Act, the Tribunal awards Preston its reasonable costs incurred in preparing and proceeding with the complaint.

DETERMINATION OF THE TRIBUNAL

In light of the foregoing, the Tribunal determines that the procurement was not conducted in accordance with the provisions of the AIT and that the complaint is therefore valid in part.

Pursuant to subsection 30.16(1) of the CITT Act, the Tribunal awards Preston its reasonable costs incurred in preparing and proceeding with the complaint.
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�.	18 July 1994, C. Gaz. 1995.I.1323, online: Internal Trade Secretariat <http://www.intrasec.mb.ca/eng/it.htm> [hereinafter AIT].


�.	R.S.C. 1985 (4th Supp.), c. 47 [hereinafter CITT Act].


�.	S.O.R./93�602 [hereinafter Regulations].


�.	S.O.R./91�499.


�.	At that time, the specifications for humidifiers were generic in nature and did not require any particular brand or manufacturer.


�.	“STS” designates the type of humidifier, i.e. steam to steam.


�.	GIR, Exhibit 5.


�.	Dri-Steem Model STS humidifier units.


�.	In the case of AHU-3, the Specification required the installation of a new unit in combination with an existing unit with a combined capacity of 623 kg/h. The existing model STS-100 would provide 136 kg/h; therefore, the new unit would have to produce sufficient output to bring the total combined output to at least 623 kg/h. The STSHS indicated that a new STS-800 unit would produce 569 kg/h (it should have stated 578 kg/h) sufficient to bring the combined total output to 623kg/h.


�.	GIR, Exhibit 12.





