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IN THE MATTER OF a complaint filed by P&L Communications Inc. under subsection 30.11(1) of the Canadian International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47;

AND FURTHER TO a decision to conduct an inquiry into the complaint under subsection 30.13(1) of the Canadian International Trade Tribunal Act.
	BETWEEN
	

	P&L COMMUNICATIONS INC.
	Complainant

	AND
	

	STATISTICS CANADA 
	Government Institution


DETERMINATION OF THE TRIBUNAL

Pursuant to subsection 30.14(2) of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal determines that the complaint is valid.

Pursuant to subsections 30.15(2) and (3) of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal recommends that Statistics Canada compensate P&L Communications Inc. for the profit that it lost in being deprived of the contract. The basis for calculating the lost profit will be the price submitted by P&L Communications Inc. in its proposal in response to Solicitation No. 72100-05-0061 for the provision of news delivery software and services for Statistics Canada. The Canadian International Trade Tribunal recommends that P&L Communications Inc. and Statistics Canada negotiate the amount of compensation and, within 30 days of the date of this determination, report back to the Canadian International Trade Tribunal on the outcome of the negotiations.

Should the parties be unable to agree on the amount of compensation, P&L Communications Inc. shall file with the Canadian International Trade Tribunal, within 30 days of the date of this determination, a submission on the issue of compensation. Statistics Canada will then have 7 working days after the receipt of P&L Communications Inc.’s submission to file a response. P&L Communications Inc. will then have 5 working days after the receipt of Statistics Canada’s reply submission to file any additional comments.
Pursuant to section 30.16 of the Canadian International Trade Tribunal Act, the Canadian International Trade Tribunal awards P&L Communications Inc. its reasonable costs incurred in preparing and proceeding with the complaint, which costs are to be paid by Statistics Canada. The Canadian International Trade Tribunal’s preliminary indication of the level of complexity for this complaint case is Level 1, and its preliminary indication of the amount of the cost award is $1,000. If any party disagrees with the preliminary indication of the level of complexity or the preliminary indication of the amount of the cost award, it may make submissions to the Canadian International Trade Tribunal, as contemplated in its Guideline for Fixing Costs in Procurement Complaint Proceedings. The Canadian International Trade Tribunal retains jurisdiction to establish the final amount of the award.
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STATEMENT OF REASONS

COMPLAINT

1. On March 8, 2006, P&L Communications Inc. (P&L) filed a complaint with the Canadian International Trade Tribunal (the Tribunal) under subsection 30.11(1) of the Canadian International Trade Tribunal Act
 concerning a procurement (Solicitation No. 72100-05-0061) by Statistics Canada for the provision of news delivery software and services.
2. P&L alleged that Statistics Canada improperly awarded the contract to another bidder. It requested, as a remedy, that the Tribunal recommend that Statistics Canada cancel the contract awarded to Densan Consultants Ltd. (Densan) and award the designated contract to P&L. In the alternative, it requested that the Tribunal recommend that Statistics Canada compensate it for its bid preparation costs and its lost profit. P&L also requested its costs incurred in preparing and proceeding with the complaint.

3. On March 15, 2006, the Tribunal informed the parties that the complaint had been accepted for inquiry, as it met the requirements of subsection 30.11(2) of the CITT Act and the conditions set out in subsection 7(1) of the Canadian International Trade Tribunal Procurement Inquiry Regulations.

4. On March 20, 2006, Statistics Canada informed the Tribunal that a contract had been awarded to Densan. On April 7, 2006, Statistics Canada filed a Government Institution Report (GIR) with the Tribunal in accordance with rule 103 of the Canadian International Trade Tribunal Rules.
 On April 21, 2006, P&L filed its comments on the GIR. On May 2, 2006, Statistics Canada requested permission to file two affidavits with the Tribunal. On May 3, 2006, the Tribunal allowed Statistics Canada to file one of the affidavits. On May 5, 2006, P&L filed its comments on the affidavit in question.
5. Given that there was sufficient information on the record to determine the validity of the complaint, the Tribunal decided that a hearing was not required and, pursuant to paragraph 25(c) of the Rules, disposed of the complaint on the basis of the written information on the record.

PROCUREMENT PROCESS

6. Statistics Canada issued a Request for Proposal (RFP) on January 11, 2006. The original bid closing date of January 26, 2006, was subsequently amended to February 1, 2006. P&L requested a bid package on January 12, 2006.
7. The original security requirement of the RFP read as follows:

2.4 Security Clearance

The contractor(s) must hold “Reliability” security clearance upon submission of their bid.
8. On January 17, 2006, P&L advised Statistics Canada that it lacked the requisite security clearance and requested an amendment to the deadline to obtain security clearance. On January 23, 2006, Statistics Canada amended the security requirement of the RFP to read as follows:
The contractor(s) must hold “Reliability” security clearance upon signing the contract.
9. Statistics Canada submitted that, in response to the RFP, two bids were received: one from P&L and one from Densan. According to Statistics Canada, the evaluation of bids was completed on February 6, 2006, and P&L was determined to be the winning bidder.
10. Statistics Canada contacted P&L on February 10, 2006, regarding the status of P&L’s security clearance. On February 13, 2006, P&L advised Statistics Canada that it had applied for the security clearance and that Statistics Canada was to send a sponsorship memo to the Canadian and International Industrial Security Directorate (CIISD) of the Department of Public Works and Government Services requesting that P&L be given the security clearance. Statistics Canada then proceeded to prepare the sponsorship memo, which was subsequently sent to the CIISD on February 22, 2006.
11. On the morning of February 17, 2006, Statistics Canada advised P&L that it was ready to sign and award the contract to P&L and that P&L was required to produce a security clearance certificate by noon that day.
 At 11:38 a.m., P&L advised Statistics Canada that it objected to the ultimatum and that Statistics Canada’s failure to submit the sponsorship application to the CIISD was preventing it from obtaining the required security clearance.

12. On February 23, 2006, Statistics Canada advised P&L that a contract had been awarded to Densan, the second-ranked bidder. P&L filed an objection with Statistics Canada on February 24, 2006, regarding the award of the contract. According to P&L, on February 24, 2006, Statistics Canada denied relief to P&L by informing it that it had a signed contract and was proceeding with the requirement.

13. On March 1, 2006, P&L received its security clearance from the CIISD. On March 8, 2006, P&L filed its complaint with the Tribunal.

14. The RFP reads as follows:

. . . 
1
GENERAL INFORMATION AND INSTRUCTIONS TO BIDDERS

1.1
Background and Description of Requirement

. . .
b)
Services will be required for a period of 1 year from the date of the contract (anticipated to be the beginning of February 2006) . . . .
PRELIMINARY ISSUE

15. As a preliminary matter, the Tribunal must determine if it has jurisdiction to conduct an inquiry into the complaint, taking into consideration whether the procurement is for goods or services and also considering the monetary thresholds of each category. The current monetary threshold for goods procured under the North American Free Trade Agreement
 is $32,400 and for services, $84,000.
 Under the Agreement on Internal Trade,
 the monetary threshold for goods is $25,000 and for services, $100,000.

16. The requirement at issue is for the provision of news delivery software and services. The value of the contract awarded to Densan was $68,952.94.
Positions of the Parties on Jurisdiction

17. In the GIR, Statistics Canada submitted that the Tribunal does not have jurisdiction to conduct an inquiry into this matter, since the contract is not a “designated contract” as set out in subsection 3(1) of the Regulations. It submitted that the solicitation was for goods and services, with the greater part of the work consisting of the provision of services. It submitted that the value of the contract is below the minimum threshold for NAFTA and the AIT and that, therefore, the Tribunal does not have jurisdiction to conduct an inquiry into the complaint.

18. P&L submitted that the value of the contract relates mostly to software, which must be delivered on a physical medium, such as a CD, DVD or hard disk drive. It submitted that delivery of the software using a network is impossible in this case, as Statistics Canada’s internal network, where the software is to be installed, is not physically connected to the outside world. In addition, P&L submitted that it was a requirement of the contract that the application be hosted, maintained and administered by Statistics Canada and that, therefore, the service portion of the contract is negligible.
Tribunal’s Decision on Jurisdiction

19. The Tribunal notes that the AIT defines “goods” as follows: “. . . moveable property (including the costs of installing, operating, maintaining or manufacturing such moveable property) and includes raw materials, products, equipment and other physical objects of every kind and description whether in solid, liquid, gaseous or electronic form, unless they are procured as part of a general construction contract”.
20. The Tribunal also notes that, under NAFTA, Annex 1001.1b-1, Section B – List of Certain Goods, Federal Supply Classification (FSC) Code 70 includes the following: “General purpose automatic data processing equipment, software, supplies and support equipment . . . .” (Emphasis added)

21. After a review of the evidence, the Tribunal finds that, while services are involved to some degree, the requirement pertains largely to the provision of software. It considers that the software in this case is a good under the AIT, as it is moveable property provided on a physical medium in electronic form. In addition, the Tribunal finds that the requirement falls clearly within the illustrative list of items included in FSC Code 70, which are considered “goods” for the purpose of Chapter Ten of NAFTA. Therefore, the Tribunal finds that both the AIT and NAFTA apply to the procurement and that it has jurisdiction to inquire into the complaint.

POSITIONS OF THE PARTIES

P&L’s Position

22. P&L submitted that, as the highest-ranked compliant bidder, it was never sent a contract to sign. It submitted that the RFP did not stipulate a date or time either for the signing of the contract or for the delivery of the software system and, thus, for having the security clearance in hand. It submitted that nothing in the RFP expressed any sense of urgency regarding the need to sign the contract quickly or to perform the work deliverables in any particular time frame. It submitted that it therefore reasonably assumed that it would be afforded a reasonable period of time to obtain the necessary security clearance and that it would have the full cooperation of Statistics Canada, the very agency requesting the security clearance. 

23. P&L submitted that, after the bid evaluation process, but before the contract was awarded, Statistics Canada created and imposed a new and extremely tight deadline to deliver a security clearance certificate. It also submitted that this deadline had not been specified in the RFP and that the sudden imposition by Statistics Canada discriminated against bidders, such as itself, that did not already hold the requisite certificate.
24. P&L submitted that the CIISD advised it that the process to obtain security clearances requires that the buying agency file a sponsorship application on behalf of the contractor. It contended that any delay in obtaining the security clearance is directly attributable to Statistics Canada, which neglected to promptly forward the sponsorship application to the CIISD, without which it was unable to obtain the required security clearance. It submitted that, notwithstanding its repeated requests, Statistics Canada failed to submit the sponsorship application until one minute before close of business on February 22, 2006, which was 20 days after the bid closing date and, to its understanding, within a few hours of when Statistics Canada awarded the contract to Densan.
25. Regarding the process of sponsorship, P&L submitted that Statistics Canada failed to produce any evidence that a formal request for a Designated Organization Screening (DOS) sponsorship from Statistics Canada was needed. It was of the view that a DOS sponsorship is a routine administrative determination that is performed as a matter of course when a solicitation has a security requirement attached to it.

26. Contrary to Statistics Canada’s statement that P&L “. . . did not make its application to the CIISD until February 13th . . .”,
 P&L submitted that it had previously attempted to apply to the CIISD only to discover that such an application procedure is not possible. It also submitted that, after advising Statistics Canada on February 13, 2006, that Statistics Canada needed to initiate the DOS sponsorship for P&L, Statistics Canada failed to act.
27. With respect to when the work was to begin, and therefore the expected signing and award date of the contract, P&L submitted that the statement set out in paragraph 14 above is contained in the introduction to the Statement of Work and merely expresses an expectation. It submitted that the time frame stated is qualified with the word “anticipated” and that the whole clause is encased by parentheses. It contended that the only reasonable interpretation of the sentence is as follows: “. . . the date of commencement of contract performance has yet to be determined, but Statistics Canada is predicting early February . . . .”

28. Finally, P&L submitted that the wording of the security requirement in the amended RFP reads as follows “. . . upon signing the contract . . . .” It submitted that it is axiomatic that the time of contract signing is later than the time of contract award and that, as long as no deadline had passed for signing the contract, there were no grounds for claiming that P&L was non-compliant with the security requirement prior to contract award.
Statistics Canada’s Position

29. Statistics Canada submitted that the contract was properly awarded because P&L lacked the mandatory security clearance in spite of knowing of this requirement on January 12, 2006, when it requested a bid package from MERX, Canada’s electronic tendering service. It further submitted that P&L waited more than one month before initiating the process to obtain the security clearance and that this was done two weeks after the solicitation had closed.
30. Statistics Canada submitted that the RFP stated that the work was to begin in early February 2006 and that, consequently, there was no misconduct on its part in signing a contract once the bidding period had ended and the bids had been evaluated. It further submitted that its decision to award the contract to the second-ranked bidder was consistent with good business practice and respected the terms set out in the RFP and that the security clearance was a mandatory requirement.
31. Finally, Statistics Canada requested its costs incurred in responding to the complaint.

TRIBUNAL’S ANALYSIS

32. Subsection 30.14(1) of the CITT Act requires that, in conducting an inquiry, the Tribunal limit its considerations to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other requirements prescribed in respect of the designated contract have been observed. Section 11 of the Regulations further provides that the Tribunal is required to determine whether the procurement was conducted in accordance with the applicable trade agreements, which, in this instance, are NAFTA and the AIT.
Substance of the Complaint

33. Article 506(6) of the AIT provides the following: “. . . The tender documents shall clearly identify the requirements of the procurement, the criteria that will be used in the evaluation of bids and the methods of weighting and evaluating the criteria.”
34. Article 1015(4)(d) of NAFTA provides the following: “awards shall be made in accordance with the criteria and essential requirements specified in the tender documentation”.

35. The Tribunal notes that one of the requirements of the procurement was the following: “. . . The contractor(s) must hold ‘Reliability’ security clearance upon signing the contract . . . .”
36. The evidence clearly indicates that Statistics Canada had completed the evaluation of bids, had chosen P&L as the successful bidder and was prepared to sign a contract with P&L. The evidence also indicates that P&L was in the process of complying with the security clearance requirement. The Tribunal is therefore of the view that, on February 6, 2006, Statistics Canada was satisfied that P&L’s bid conformed to the essential requirements specified in the tender documentation and that P&L was to be “awarded” the contract.
37.  The Tribunal notes that the term “contractor” is used in the security requirement rather than the word “bidder”, which implies that the contract would in effect be “awarded” before it would be signed. In the case of this complaint, the signing of the contract was a crucial element, as it was a milestone upon which the contractor was to hold the required security clearance. While the “Background and Description of Requirement” section in the RFP states that the “. . . [s]ervices will be required for a period of 1 year from the date of the contract (anticipated to be the beginning of February 2006) . . .”, there is no date specified for the signing of the contract. Clearly, the requirement for “signing the contract” was important and, in this case, since there was no specific date for the “signing of the contract”, it could not be unilaterally decided by Statistics Canada. If Statistics Canada intended to provide a specific meaning or a specific date for “upon signing of the contract”, it should have made that clear in the RFP.
38. The Tribunal is of the view that, in this case, Statistics Canada had an obligation to accommodate P&L, as it knew that P&L was the successful bidder and would need a security clearance prior to the signature of the contract. P&L reasonably expected that it would be afforded a reasonable period of time to obtain its security clearance, particularly when the procuring entity is required to participate in the process. Indeed, the frequently asked questions found on the CIISD Web page state the following:

2. How does an organization become eligible to obtain an organization security screening/clearance?

The prospective bidder/subcontractor must be sponsored by an authorized sponsor in support of an existing or impending contract or bid solicitation which calls for access to CLASSIFIED/PROTECTED information, assets and/or certain restricted work sites.

[Emphasis added]
39. The Tribunal is also of the view that, in this case, P&L reasonably expected the full co-operation of the procuring entity requiring the security clearance, as Statistics Canada had to sponsor P&L. On the contrary, the facts tend to demonstrate that Statistics Canada did not co-operate to the extent that the circumstances would have suggested it did.
40. According to the Tribunal, Statistics Canada applied a unilateral, stringent requirement in this case by requesting that P&L provide its security clearance within approximately 4.5 hours after being advised that it had won the contract, particularly in light of the fact that P&L had advised Statistics Canada, four working days prior to being informed that it was the successful bidder, that it could not receive clearance until Statistics Canada had sent a sponsorship memo to the CIISD. The Tribunal believes that Statistics Canada was fully aware, or should have been aware, of the applicable procedure for obtaining a security clearance but, in fact, did not send in the required sponsorship memo at the appropriate time. When P&L failed to provide its security clearance, Statistics Canada “awarded” the contract to Densan.
41. In support of its position, Statistics Canada referred to the decision of the Ontario Court of Appeal in Nandy v. Canada (Attorney General),
 which upheld a decision of the Ontario Superior Court of Justice.
 In that case, the appellant brought a claim against the Attorney General of Canada seeking damages for the improper rejection of his proposal submitted in response to an RFP, on the basis that the appellant’s proposal was rejected by the respondent because of the failure to meet the security requirements. The Ontario Court of Appeal found no reason to interfere with the ruling of the Ontario Superior Court of Justice that the proposal had not been improperly rejected.
42. Although, at first glance, the facts in Nandy may look somewhat similar to those in the case at hand, the wording of the clause in issue is very different from that of the clause under consideration. In the Tribunal’s view, Nandy is very different in that the language used is such that nothing precludes the government institution from unilaterally determining the “contract issuance” date. To the contrary, the phrase “upon signing the contract” must, in the absence of any indication to the contrary, be interpreted as requiring the consent and willingness of both parties as to the moment upon which the contract should be signed. The Tribunal has found nothing in the RFP that grants the government institution a unilateral right to set the date for the signing of the contract. Accordingly, the Tribunal is of the view that Nandy has no application in the present case.
43. The Tribunal therefore finds that Statistics Canada wrongly interpreted the requirement and applied a timeline for P&L to obtain its security clearance that was stricter than the one specified in the RFP, particularly since P&L reasonably expected that Statistics Canada would co-operate and take a proactive role regarding the security clearance process and since Statistics Canada knew of P&L’s deficiency with respect to security clearance. Accordingly, it finds that Statistics Canada breached Article 506(6) of the AIT.
44. The Tribunal also finds that Statistics Canada did not award the contract in accordance with the essential requirements specified in the tender documentation, as the contract was to be awarded to P&L, but then Statistics Canada subsequently awarded it to Densan. Accordingly, it finds that Statistics Canada breached Article 1015(4)(d) of NAFTA.
45. In light of the foregoing, the Tribunal determines that P&L’s complaint is valid.

Remedy

46. In recommending a remedy, the Tribunal is required, by subsection 30.15(3) of the CITT Act, to consider all the circumstances relevant to the procurement of the services to which the designated contract relates, including the following:

. . . 

(a) the seriousness of any deficiency in the procurement process found by the Tribunal;

(b) the degree to which the complainant and all other interested parties were prejudiced;

(c) the degree to which the integrity and efficiency of the competitive procurement system was prejudiced;

(d) whether the parties acted in good faith; and

(e) the extent to which the contract was performed.

47. In determining the remedy to recommend in this case, the Tribunal considered the circumstances relevant to the procurement, including the above-mentioned considerations. The major factors applicable to this case are that P&L would have won the contract and the contract is already awarded to Densan. The Tribunal notes that, while there is a requirement to provide system maintenance and support services for one year, the greater part of the requirement is for the provision of software, which is most likely delivered and paid for.
48. In view of the foregoing, the Tribunal recommends that Statistics Canada compensate P&L for the profit that it lost in being deprived of the contract. The basis for calculating the lost profit will be the price submitted by P&L in its proposal in response to Solicitation No. 72100-05-0061 for the provision of news delivery software and services for Statistics Canada.

49. The Tribunal awards P&L its reasonable costs incurred in preparing and proceeding with the complaint. In determining the amount of the cost award for this complaint case, the Tribunal considered its Guideline for Fixing Costs in Procurement Complaint Proceedings (the Guideline), which contemplates classification of the level of complexity of cases based on three criteria: the complexity of the procurement, the complexity of the complaint and the complexity of the complaint proceedings. The Tribunal’s preliminary view is that this complaint case has a complexity level corresponding to the first level of complexity referred to in Appendix A of the Guideline (Level 1). The procurement was of low complexity, as it involved the provision of stand-alone, market-proven, news delivery software. The complaint was of low complexity, as it dealt with a simple matter concerning the selection of the winning bidder. The complaint proceedings were straightforward, as the inquiry process followed the normal 90-day time frame, there were no interveners, and no motions were filed. Accordingly, as contemplated by the Guideline, the Tribunal’s preliminary indication of the amount of the cost award is $1,000.
DETERMINATION OF THE TRIBUNAL

50. Pursuant to subsection 30.14(2) of the CITT Act, the Tribunal determines that the complaint is valid.

51. Pursuant to subsections 30.15(2) and (3) of the CITT Act, the Tribunal recommends that Statistics Canada compensate P&L for the profit that it lost in being deprived of the contract. The basis for calculating the lost profit will be the price submitted by P&L in its proposal in response to Solicitation No. 72100-05-0061 for the provision of news delivery software and services for Statistics Canada. The Tribunal recommends that P&L and Statistics Canada negotiate the amount of the compensation and, within 30 days of the date of this determination, report back to the Tribunal on the outcome of the negotiations.

52. Should the parties be unable to agree on the amount of compensation, P&L shall file with the Tribunal, within 30 days of the date of this determination, a submission on the issue of compensation. Statistics Canada will then have 7 working days after the receipt of P&L’s submission to file a response. P&L will then have 5 working days after the receipt of Statistics Canada’s reply submission to file any additional comments. 
53. Pursuant to section 30.16 of the CITT Act, the Tribunal awards P&L its reasonable costs incurred in preparing and proceeding with the complaint, which costs are to be paid by Statistics Canada. The Tribunal’s preliminary indication of the level of complexity for this complaint case is Level 1, and its preliminary indication of the amount of the cost award is $1,000. If any party disagrees with the preliminary indication of the level of complexity or the preliminary indication of the amount of the cost award, it may make submissions to the Tribunal, as contemplated in its Guideline. The Tribunal retains jurisdiction to establish the final amount of the award.
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