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BY FACSIMILE

March 24, 2005

Mr. J. Bryon Wilson
President
Interfax Systems Inc. 
6045 St-François
St-Laurent, Quebec
H4S 1B6

Dear Mr. Wilson:

	Re:
	Solicitation Number KW405-040492/A
Interfax Systems Inc. (File No. PR-2004-056)


The Canadian International Trade Tribunal (the Tribunal) (Zdenek Kvarda, Presiding Member) has reviewed the complaint submitted on behalf of Interfax Systems Inc. (Interfax) and has decided not to initiate an inquiry into this complaint.

Interfax alleged that the Department of Public Works and Government Services (PWGSC) incorrectly evaluated its bid as non-compliant.

Subsection 6(2) of the Canadian International Trade Tribunal Procurement Inquiry Regulations (the Regulations) reads, in part, that a potential supplier may object to the relevant government institution “within 10 working days after the day on which its basis became known or reasonably should have become known to the potential supplier” and has 10 more working days “after the day on which the potential supplier has actual or constructive knowledge of the denial of relief” by the government institution within which to file a complaint with the Tribunal.

Subsection 7(1)(c) of the Canadian International Trade Tribunal Procurement Inquiry Regulations (the Regulations) reads, in part, that the Tribunal shall, within five working days after the day on which the complaint is filed, determine whether “the information provided by the complainant … discloses a reasonable indication that the procurement has not been carried out in accordance with whichever one of Chapter Ten of NAFTA, Chapter Five of the Agreement on Internal Trade or the Agreement on Government Procurement …applies”.

According to the complaint, Interfax was advised by PWGSC on February 10, 2005, that its bid was non-compliant because its product did not meet the required specifications since the unit being offered by Interfax consisted of an external steam generator. That same day, Interfax provided PWGSC with a written clarification regarding its steam generator stating that it was not an external steam generator and maintained its position that its product was fully compliant with the specifications. Interfax sent further clarification material to PWGSC on February 22 and 24, 2005, regarding its unit’s capability of being configured for compressed air or electricity. On March 11, 2005, PWGSC advised Interfax that its bid has been considered non-compliant on the grounds that its product did not meet the requirements. Specifically PWGSC stated the unit information provided with Interfax’s bid indicated that the unit being offered required compressed air supply of 80 – 100 lbs to function. As such, PWGSC concluded that the bid did not indicate the proposed unit could operate electrically without an 80 – 100 lb. compressed air supply. 

The Tribunal is of the view that the requirement that the autoclave unit was to run on electricity with an electric steam generator was clearly defined in the MERX notice, in the solicitation document and in the solicitation amendment number 001, dated November 22, 2004. The Tribunal notes that Interfax stated in its complaint that the unit it offered “could be configured to run on electricity or compressed air” but did acknowledge that this was not clear in its proposal as was the specification not clear.

The Tribunal is of the opinion that if Interfax found that the solicitation requirements were not clear, it should have reasonably known this no later than December 13, 2004, the date of bid closing, and it should have raised an objection or a complaint at that time. Consequently the Tribunal finds that the complaint regarding unclear specifications is filed outside of the time limits prescribed by subsection 6(2) of the Regulations and therefore cannot accept this ground of complaint for inquiry. 

Regarding Interfax’s statement in its complaint that the solicitation amendment number 001, dated November 22, 2004, and PWGSC’s response of March 11, 2005, are contradictory, the Tribunal is of the view that there is no contradiction. The solicitation amendment answers a question posed by a bidder by indicating that “[t]he Institute has some in-house compressed air - 80lbs” but repeats that “[t]he client is requesting an electric autoclave that does not rely on external steam sources”. 
The Tribunal is of the opinion that there is no evidence to indicate that PWGSC incorrectly evaluated Interfax’s proposal based on information submitted with that proposal. As such, the Tribunal finds that Interfax’s complaint does not disclose a reasonable indication that the procurement has not been carried out in accordance with the applicable trade agreements.

In light of the above, the Tribunal will not conduct an inquiry into this complaint and considers the matter closed.

The Tribunal is also notifying you, pursuant to subsection 47(2) of the Canadian International Trade Tribunal Act (CITT Act), that it considers the confidential designation of items 1, 2 & 3 on page 4 of your complaint form to be unwarranted, by reason of the nature of the information. This is your requested remedy and does not warrant a confidential designation, however, the Tribunal agrees that the dollar values can be considered confidential. The Tribunal requests that you either withdraw the confidential designation, excluding dollar values, or submit to the Tribunal an explanation as to why the information was designated as confidential and provide a public version of the information. 

You may wish to consult sections 43 to 49 of the CITT Act and the Procedural Guidelines for the Designation and Use of Confidential Information in the Canadian International Trade Tribunal Proceedings, which are available on-line at: http//www.citt-tcce.gc.ca/publicat/ConInf_e.asp. 

Yours sincerely,

Hélène Nadeau
Secretary

