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BY FACSIMILE

April 8, 2005

Mr. David Lindsay
Albatross Aviation Services 
9681 Willingdon Road 
Sydney, British Columbia
V8L 5V6

Dear Mr. Lindsay:

	Re:
	Solicitation Number W0153-03PM02/C
Albatross Aviation Services (File No. PR-2004-062)


The Canadian International Trade Tribunal (the Tribunal) (Ellen Fry, Presiding Member) has reviewed the complaint submitted on behalf of Albatross Aviation Services (Albatross) on March 30, 2005, and has decided not to initiate an inquiry into this complaint.

Albatross alleged that the Department of Public Works and Government Services (PWGSC) incorrectly evaluated its bid as non-compliant and incorrectly issued a standing offer to a non-compliant bidder.

Subsection 7(1)(c) of the Canadian International Trade Tribunal Procurement Inquiry Regulations reads, in part, that the Tribunal shall, within five working days after the day on which the complaint is filed, determine whether “the information provided by the complainant … discloses a reasonable indication that the procurement has not been carried out in accordance with whichever one of Chapter Ten of NAFTA, Chapter Five of the Agreement on Internal Trade or the Agreement on Government Procurement …applies”.

According to the complaint, Albatross was advised by PWGSC on February 23, 2005, that its bid was non-compliant as it failed “to meet all of the mandatory requirements of the RFSO”. At a debrief held on March 3, 2005, Albatross became aware of the detailed information leading PWGSC to declare its proposal non-compliant. On March 8, 2005, Albatross filed an objection with PWGSC regarding the evaluation results of its bid in addition to alleging that the successful contractor’s proposal was non‑compliant. On March 16, 2005, PWGSC advised Albatross that it would not respond to its letter in detail since a thorough debrief had already been provided and further that the successful contractor’s proposal did not feature the same ejection seat as Albatross’s proposal and that the successful contractor “provided the information required by the RFSO and demonstrated that their proposed system was compliant to the RFSO requirements”. 

Albatross alleged that PWGSC improperly declared its proposal non-compliant with respect to certain particular mandatory requirements. The Request for Proposal provided that bidders must “ensure that their proposal demonstrates compliance with the mandatory requirements” and  “demonstrate that the assets they are proposing to use for delivering the services … meet the performance requirements by providing supporting documentation that contains information to substantiate the claimed performance”. After having carefully reviewed the information submitted with the complaint on the mandatory requirements relating to the event recording system and ejection seat, the Tribunal is of the opinion that the information contained in Albatross’s proposal did not demonstrate that Albatross met these mandatory requirements and consequently the information does not indicate that PWGSC incorrectly evaluated these parts of Albatross’s proposal. Therefore, there is not a reasonable indication that PWGSC breached the applicable trade agreements, in disqualifying Albatross based on its failure to fulfil the mandatory requirements and the Tribunal will not inquire into this ground of complaint. 

Given this conclusion, the Tribunal does not consider that it would be useful to inquire into Albatross's grounds of complaint with respect to the rated requirements.

Albatross also alleged that PWGSC incorrectly issued a standing offer to a non-compliant bidder and further that the successful contractor cannot now procure the specific assets it submitted in its proposal. After a careful review of the complaint, the Tribunal is of the opinion that there is insufficient evidence in the complaint and supporting documents to conclude that PWGSC incorrectly issued a standing offer to a non-compliant bidder. Further, if, after contract award, PWGSC determined that the successful contractor was not able to fulfil its obligations under the standing offer, this would then become a matter of contract administration, which is outside the procurement process and as such outside the Tribunal’s jurisdiction. 

In light of the above, the Tribunal will not conduct an inquiry into this complaint and considers the matter closed.

Yours sincerely,
Hélène Nadeau
Secretary

