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Preface

Thisinformation bulletin has been drawn from jurisprudence, written opinions, input from the
consultative process and other public statements by the Competition Bureau (the “Bureau”). In riving
for clarity and brevity, it has been necessary to sacrifice lega precision and comprehensiveness to some
extent. Readers are advised to consult the Competition Act (the “Act”)! in circumstances reguiring
precise statements of the law.

Any examples contained in this bulletin are for the purpose of illugtration only and are not intended to
provide an exhaudtive list of prohibited practices. Further details or eaboration may be obtained from
the Bureau listed in the "How to Contact the Competition Bureau" section. Businesses with specific
guestions concerning proposed promotiona plans are reminded to take advantage of the Competition
Bureau’ s Program of Written Opinions? The views expressed in this bulletin are for assistance only and
do not bind the Commissioner of Competition (the “Commissioner”).

Readers should note that the mideading representations and deceptive marketing practices provisons of
the Act comprise only a portion of the rdevant law in Canada. The Bureau dso enforces and administers
the Consumer Packaging and Labelling Act, the Textile Labelling Act and the Precious Metals
Marking Act.® The potentia gpplication of these satutes to Internet advertising will be briefly discussed
in this bulletin. Most provinces and other federal departments and agencies dso administer legidation
dedling with advertisng and marketing practices. This bulletin does not attempt to provide information on
these statutes administered by other agencies.

1 INTRODUCTION

I nternet advertising offers consumersand businesses many advantages. It givesconsumersaccesstoarich
source of information that can help them to compare products and prices and can lead to more informed
purchasing decisons. It also grants businesses the benefits of accessto a globa market and can provide
gmdler firms the opportunity to compete on an equd footing with larger firms. While the number of
companiesadvertisng on-lineand consumers shopping on-line hasrisen consderably over the past severd
years, underlying concerns about the potentia for faling victim to mideading representations or deceptive
marketing practices can undermine consumer confidence.

The Act applies equally to false or mideading representations regardless of the medium used. The same

1 R.S.C. 1985, c. C-34, available on-line at: http://laws.justice.gc.calen/C-34/index.html .

Certain fees apply. Please refer to the Competition Bureau’ sFee and Service Standards at:
http://strateqis.ic.gc.ca/ SSG/ct01249e.html .

3 Consumer Packaging and Labelling Act, R.S.C. 1985, c. C-38 available at:
hitp stratesis sc ge ca SSCG ep01007e himd. Textile Labelling Act, R.S.C. 1985, c¢. T-10available at
hitp strategis sc ge ca SSCG ep01144e himl. Precious Metals Marking Act, R.S.C. 1985, c.P-19 available at
http://strategis.ic.gc.ca/SSG/cp01001e.html .
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basic rules that govern truthfulness in traditiona advertisng and marketing practices apply to on-line
representations and on-line marketing practices. The relevant provisons of the Act address the substance
of arepresentation rather than the means by which it is made.

This bulletin aims to provide details of the Bureau's approach to Internet practices as they relate to the
mideading representations and deceptive marketing practices provisonsof the Act. TheBureal’ sposition
isthat the enforcement of the Act will not bias business activity ether toward or away from the Internet.

2. THECOMPETITION ACT GENERALLY

To understand how to comply with the Act when making representations on-line, it is appropriate to first
review itsbascs. Itisafedera law governing business conduct in Canada. Most businesses, both small
and large, are governed by the Act. It ensuresthat al Canadians enjoy the benefitsof competitive prices,
product choice and quality services. In this regard, accurate and honest information on which consumers
can make informed choices is essentid to assure that markets are comptitive and dynamic.

The Act contains crimind and civil provisons prohibiting mideading representations and deceptive
marketing practices in promoting the supply or use of a product or any business interest. Any
representation, in any form, which is fase or mideading in a materid respect, is prohibited* A
representation is materia if it could lead a person to a course of conduct that, on the basis of the
representation, he or she believes to be advantageous.

The Act specificaly prohibits deceptive telemarketing and schemes of pyramid sdlling, and sets out the
responsibilities for operators and participants in multi-level marketing plans® Other prohibited deceptive
marketing practices include advertisng at a bargain price a product that is not available in reasonable
quantities, selling aproduct at aprice above the advertised price; and conducting acontes, lottery, or game
of chance or skill, without making fair and adequate disclosure of, among other things, factsthat materialy
afect the chances of winning.®

Breaches of the Act pertaining to materialy fase or mideading representations made knowingly or
recklessy, aswel as multi-level marketing, pyramid sdlling, double ticketing, deceptive telemarketing and
use of deceptive notices of winning aprize are addressed only through the criminal courts.” Onsummary
convictionunder the generd crimina provision, apersonisligbleto afine of up to $200,000, imprisonment
for up to one year or both. If convicted on indictment, the person is liableto afineat the discretion of the
court, imprisonment for up to five years or both.®

4 Refer to subsections 52(1), 74.01(1) and sections 74.02 and 74.03 of the Competition Act.

5 Refer to sections 52.1, 55.1 and 55 of the Competition Act.

6 Refer to subsections 74.01(2), 74.01(3) and sections 74.04, 74.05, 74.06 of the Competition Act.
! Refer to sections 52, 52.1, 53 54, 55, 55.1 of the Competition Act.

Refer to subsection 52(5) of the Competition Act.
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Alternatively, for matters arising under the civil provisions of the Act®, the Commissioner may apply tothe
Competition Tribund, the Federal Court - Tria Divison, or the superior court of aprovince (the* courts’)
for an order requiring the person to cease the activity, publish a corrective notice and/or pay an
adminigtrative monetary pendty. If acourt findsthat acivil provison has been

breached, individuasareliableto pendties of up to $50,000 and corporations are ligble to pendties of up
to $100,000. These amounts could double for subsequent occurrences.™® Matters faling under

the civil provisons may dternaively be dedlt with under the crimind provisions, if the person respongible
for breaching the rlevant provision of the Act did so knowingly or recklesdy.

I nthose Stuations where the Commissoner hasachoice of proceeding on ether the civil or crimina track,
most often the civil track will be pursued unlessthereis clear or compelling evidence that the party making
the representation in question had knowingly or recklesdy made afalse or mideading representation to the
public, and it would be in the public interest to pursue the matter crimindly. Further information on the
Bureau's policy on choice of track can be found at http:/drategisic.ge.ca/SSG/ct01181e.html.

The Act prohibitsfa seor mideading representationsto the public; accordingly thisbulletin focusesprimarily
on the gpplication of the Act to commercid Web sites and marketing strategies usng e-mail. However,
depending on the circumstances, communications within chat rooms, news groups or message boards on
the Internet could run afoul of the Act.

2.1 Understanding “materiality”

To contravene certain provisions of the Act, a representation must be “false or mideading in a materid
respect”. This phrase has been interpreted to mean that the representation could lead aperson to acourse
of conduct that, on the basis of the representation, he or she believesto be advantageous. It isimportant
to note that omitting relevant information could aso be viewed as materid.

Oftenthe test for materidity iswhether the representation could influence a consumer to buy a product or
service. As one court has stated:

“ [A] representation will be false or mideading in a materid respect if, in the context in which it is
made, it readily conveysanimpressonto the ordinary citizenwhichis, infact, faseor mideading and
if thet ordinary citizen would likely be influenced by that impression in deciding whether or not he
would purchase the product being offered” .1

Thistest is not limited to representations which could influence drictly on-line purchases, but includes on-
line representationswhich couldinfluence off-line purchasing decisionsaswell. Businesses should take care
to disclose differences between purchasing environments. For example, businesses may have different
prices for various sales channels (whether on-line, in-store or by catalogue). If price differences exist

® Refer to sections 74.01 to 74.06 of the Competition Act.
10 Refer to subsection 74.1(1) of the Competition Act.

1 Rv. Kenitex Can. Ltd. et al. (1980), 51 C.PR. (2d) 103.
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between an on-line purchase andin-store or other purchase methodsit isimportant that consumersare not
mided. Not disclosing these differences could be viewed as being materially mideading.

2.2 Understanding the “general impression test”

In determining whether a representation is false or mideading in a materid respect, a court will take into
account the genera impression conveyed by the representation, in addition to its literal
meaning.*? The genera impression should be evauated in the context of the medium used.

For illugration, consider a Stuation where consumers are thinking of buying a product on-line, and are
basing their purchasing decison on availability, 24-hour on-line shopping and 24-hour on-line technica
support. Inthiscase, consumers are influenced by the business' on-line representations that prominently
display that it is offering “24-hour on-line shopping” and “technical support available on-ling”, without
disclosing any limitation for technica support. Consumersmay have the generd impression thet they have
the ability to shop at their convenience on-line as well as having 24-hour access to on-line technical
assstanceto helpthemingtal the product or to deal with other technica questions. By placing Sde-by-sde
“24-hour on-line shopping”, and “technica support available on-ling” without any qudifying information,
the representation is giving theimpression that accessto technica support staff isavailable 24 hoursaday,
when, in fact, it is only available during regular store hours. By not disclosing that technical supportisonly
available during regular business hours, it may have creeted the genera impression of 24-hour availability
for technica service, in the mind of these consumers.

In reviewing both on-line and off-line advertisements to determine the genera impression conveyed by the
representation, businesses should adopt the perspective of the average consumer who isinterested in the
product or service being promoted.

Businesses should not assume that consumersread an entire Web Site, just asthey do not read every word
on aprinted page. Accordingly, information required to be communicated to consumersto ensure that a
representation does not creete a fase or mideading impression should be presented in such afashion as
to make it noticeable and likely to be read.

3. LIABILITY FOR INTERNET REPRESENTATIONS

The mideading representations and deceptive marketing practices provisions of the Act atribute liability
to the person who has caused the representation to be made, i.e., the person who makes or permitsit to
be made.*®

Withrespect to traditiona formsof advertising, the Bureau has been called upon to consider the respective
roles of the advertising agencies who help create the advertisements, the media outlets such as print,
televison and radio which disseminate them, and the businesses on whose behdf the representations are

12 Refer to subsections 52(4), 52.1(4) and 74.01(6) of the Competition Act.

13 Refer to subsection 52(1.2) of the Competition Act.



made and disseminated.

Inthe on-line environment, the Bureau will be called upon to consider the respective roles of the Web page
designerswho help create the representations, the Web hosts who own or operate the serversfrom which
the representations are disseminated, the service providers who provide access to the Internet and the
bus nesses on whose behd the representations are made and disseminated. 1n both the on-lineand off-line
world, there are additional partieswho may play arole, and adetermination of whether or not they should
bear responsibility will be made on a case-by-case basis.

In its enforcement efforts, the Bureau focuses on the party who “causes’ the representation to be made.
Determining causation requiresan analysis of thefactsto ascertain which player possesses decison-making
authority or control over content and to assess the nature and degree of their authority or control.

When ng whether it is appropriate for a person to be hed liable for mideading representations, the
Bureau will consder as a guiding principle the nature and degree of control that the person who makes a
representation exercises over the content.

Toilludrate, the following Stuations may be hepful:

* A business hires an advertisng and marketing agency to create an e-mail marketing campaign
promoting its products, services or business interests. The business has the power to decide whether
the campaign proceeds, and has ultimate control over the content. The business would be the focus
of any investigation by the Bureau in respect to mideading representations or deceptive marketing
practices.

* A business contracts with a Web designer to create a Web site promoting the business' products,
services or business interests. The business contracts with a company which provides Web hosting
servicesto host the Web site. The Web host operator and the Web designer may or may not be the
same company. The business has control over the content of the Web site and would be the focus of
any investigation by the Bureau in respect to any mideading representations or deceptive marketing
practices.

« A consumer obtains access to the Internet through their Internet service provider. The consumer uses
their access to vist a manufacturer’s Web site which is hosted by the manufacturer’ sWeb host. The
consumer is influenced by the representations made on the manufacturer’s Web site and decides to
purchase the product fromalocd retailer. The manufacturer has control over the content of the Web
dgte. The consumer’s Internet service provider has no control over the content on the manufacturer’s
Web site. The manufacturer’s Web host would not typically screen content before it is posted to the
gte and thus would not likely be the focus of the Bureau's invedtigation. In this Stuation the
manufacturer would be the focus of any investigationby the Bureau. A retailer, or other businessesin
the supply chain of the product, could dso be the subject of such an investigation if they are actively
involved or have a degree of control over the making of representations about the product.

Under both the crimina and civil provisions, respongibility for advertising content should aso be examined
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in the context of the deeming provisionsfound in subsections 52(2) and 74.03 (1) of the Act. Intheview
of the Bureau, these provisions are intended to clarify the responsibility of different personsin the chain of
supply of a product or service for representations in breach of the law. While these provisons do not
gpecificaly addressthe e ectronic commerce context, those involved in éectronic commerce aregoverned
by these provisons to the same extent as traditiona media.

For reviewable conduct under sections 74.01 to 74.06 of the Act, a defence is found in subsection
74.07(1) for a personwho merdy “ printsor publishesor otherwise disseminatesarepresentation, including
an advertisement, on behdf of another person in Canadd’, so long as certain conditions are met. This
exception is sometimes referred to as the “publisher’s defence” but, provided its conditions are met, it
goplies to any person who merely disseminates or distributes a mideading representation. In other words,
it isavailable to any person who does not have decision-making authority or control over the content. The
required conditions which must be met under this exception are:

* The disseminating person accepted the representation for dissemination in good faith and in the
ordinary course of its business; and

«  The person on whose behdf the representation isbeing made isin Canada, and the disseminating party
recorded its name and address.

The Bureau will focusits enforcement efforts primarily on businesses which are responsible for content or
have a degree of control over that content, rather than on businesses operating as a conduit, thet is, a
disseminator or distributor of the content. Any enforcement actionwill betakeninamanner conagtent with
the Bureau’ s enforcement approach for choice of acrimind or civil track.* In most instances, where a
choice existsunder the Act, the civil track will be pursued unlessthereiscdear and compelling evidencethat
the accused knowingly or recklessdy made afase or mideading representation to the public, and acrimina
prosecution would be in the public interest.

4. APPLYING THE COMPETITION ACT ON-LINE: SOME PRACTICAL
ADVICE ON HOW TO AvOID COMMON PITFALLS

While the Act applies regardless of the medium used to convey representations, the Internet nevertheless
poses challenges and opportunities for assuring that consumers receive the clear and accurate information
required to make an informed choice. Accordingly, this bulletin focuses on providing guidance to
bus nessesto enablethem to structuretheir on-line representationsin amanner that islikely to avoid conflict
with the mideading representations and deceptive marketing practices provisions of the Act.

4.1 Disclosure of relevant information: Disclaimers
If quaifying information is necessary to prevent a representation from being mideading when read on its

own, businesses should present that information clearly and conspicuoudy. Businesses frequently use
disclamers, often Sgnaled by an asterisk, to qualify the generd impression of their principa representation

14 Refer to http://strategis.ic.gc.ca/SSG/ct01181e.html for more information on choice of track.
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when promoting their products or services. Asmentioned earlier, the genera impression conveyed by the
representation, aswell asitsliteral meaning, are taken into account in determining whether arepresentation
isfase or mideading.

The Bureau takes the position that disclaimers which expand upon and add information to the principa
representation do not raiseanissue under the Act. A disclaimer can only quaify arepresentation; it cannot
cure or retract afase or mideading representation

When determining whether an on-line disclaimer is sufficient to dter the genera impression cregted by the
principa representation, the Bureau will consder the following generd principles for guidance. It is
recognized that this list is not exhaugtive. Businesses should be aware that each case will be assessed

independently.
(@ Thelocation of the disclaimer on the Web site

Gengdly, the disclamer should appear on the same screen and close to the representation to which it
relates. This may not dways be possible:

» various hand-held appliances and other computers have different monitor sizes, operating syssemsand
Web browsers which display Web pages differently; and

» somelengthy disclamers are difficult to place next to the representations they qudify.

Businesses should design their pages so asto aert consumersto the existence of the disclaimer and, by use
of visua cues or otherwise, encourage consumers to read the disclaimer. A text prompt indicating a
disclamer should be explicit rather than vague and should convey the nature and importance of the
information. For example, a text prompt such as “see below for redtrictions on digibility” may be
appropriate, whereas* see below for details” may not. Thetext prompt should betied to the representation
towhich it relates.

Businesses should take into account new technologies and ensure that the disclamer is viewable by
consumers no matter what hardware or softwarethey use. For example, with respect to scrolling marquees
(information that scrolls through a box on a Web site), some systems do not support or display frames
properly. There are Internet tools which address this concern by determining whether a consumer’s
browser can view frames and, if not, serving a page that is formatted differently. The bottom line is that
inpromoting aproduct, service or businessinterest, the bus ness should choose methods which ensure the
effective communication of any information necessary to ensure that a representation is not mideading.

(b) Hyperlinksto disclamers

Disclamers sometimes are on a Web page separate from the relevant representation but linked to the
representation. The link may be designed such that the disclamer appearsin a frame or pop-up “within”
the initid page and viewable smultaneoudy with the initid page. In some cases, the disclamer that pops
up may obscure the initid page; in other cases, the link takes the consumer to a separate page which



contains the disclaimer.

The Bureau takes the position that hyperlinks can be an effective means of providing disclamers. Each
Stuation must be assessed to determine the general impression and whether the consumer is likely to be
mided. The Bureau recognizes that linking and easy navigation are centrd to the Internet experience.
Hyperlinks are useful, for example, if a disclamer needs to be repeated because of multiple triggers.
However, if the nature of the information is critica to ensuring that the principa representation is not
mideading, it may not be appropriate to use linking to navigate to a disclaimer appearing on a separate
page. Inthis case, the representation and the qualifying information should be read at the same time.

In circumstances where use of ahyperlink isappropriate, it should be obviousand clearly labdlled. A label
should give consumers a reason to dlick on it. While the label itsdf does not need to contain a complete
disclaimer, it may be advisable to incorporate part of the disclaimer to indicate the nature and relevance
of the information to which the link leeds.

A Web site should be consstent in its use of hyperlink styles, i.e., the text, graphic or colour assigned to
it. If hyperlinks are usudly underlined in blue on asite, consumerswill not likely recognize itdicized text as
being a link. Asterisks or other symbols by themsalves may not be effective. While there may be an
indication on the Web site that a particular symbol denotes a hyperlink, consumers may miss this notice.
Smilarly, hyperlinking asngle word or phrase in an advertissment may not be adequate.

() Useof attention-grabbing tools such as graphics, sounds or flash images

Businesses may effectively draw attention to a disclaimer so thet it is more likely to be read by using
attention-grabbing tools to digplay the disclamer. In doing so, businesses must be careful not to design
attention-grabbing toolsin other parts of the advertisement in such away thet they distract the consumer’s
attention away from the disclamer, making it unlikely that the consumer will notice the disclamer or
recognize its importance.

(d) Prominence of the disclaimer

To ensure that adisclaimer is noticesble and likely to be read, consideration should be given to the Size of
the font and the colour used. Disclaimers should not be hidden or buried. Information in a colour that
contrasts with the background stands out, whereas information in a colour that blends in with the
background is likely to be missed. Audio disclamers should be set a avolumelevel and cadenceto alow
aconsumer to hear and understand them effectively.

() Accesshility of the disclaimer by dl potentid users

Visud disclamers should be displayed for sufficient duration to ensure that they can be read and
understood. Businesses should consider whether the length or importance of the information contained in
the disclamer is such that it should be presented in durable form, i.e., in such away that consumers may
save or print theinformation if they wishto do so. A business should be awvare that not dl consumers have
audio technology, and that audio disclaimers done may not be acceptable.
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() Repetition of the disclaimer

Businesses should consider whether in particular circumstances, there is a need to repeat a disclamer.
Congder, for example, where a consumer may be ng the Web site not through its home page, but
on some other page such as, another Web ste or a search engine. Consumers may miss the disclamer,
depending on where they enter the Site and how they navigate through it. In appropriate circumstances,
bus nesses should makeclicking through adisclamer compulsory. Insomecircumstances, itisnot sufficient
that the disclaimer appear only on the order page. Consumers may not necessarily associate adisclosure
on the order page with information they viewed severd pages earlier. It is so possble that consumers
may make an offline purchase after viewing the busness marketing Web pages. It is unlikely that these
consumers accessed the ordering page, and therefore they would not be aware of disclaimers placed only
on that page.

4.2 Required Disclosures

Unlike some other laws, the Act does not generally set out what specific information needsto be disclosed
in order to ensure that arepresentation is not false or mideading in amateria respect. However, thereare
severd exceptionsto this generd rule.

For multi-level marketing plans under section 55 of the Act, representations made to prospective
participants regarding earnings are required to include disclosure of the compensation likely to berecelved
by atypica participant. Further information on the Bureau' s policy onmulti-level marketing planscan be
found at http://strategis.ic.gc.ca/SSG/ct01141e.html .

Pursuant to section 74.06 of the Act, in contests designed to promote a product or business interest,
adequate and fair disclosure must be made of certain information, including factswhich materidly affect the
chance of winning. Further information on the Bureau' s policy on promotiona contests can be found a
http://strategis.ic.gc.ca/ SSG/ct01306e.html .

The Bureau takes the position that al required disclosures must be displayed in such away thet they are
likely to beread. Inthe context of representations made on-line, what is considered adequately displayed
will depend on the format and design of the Web site. For example, anotice of acontest should not require
readers to take an active step, such as sending an email or placing a phone cal, in order to obtain the
required information. The Bureau does not consder clicking on a clearly labelled hyperlink as being “an
active step”.

The congderations relevant to disclamers will aso be rdlevant in determining whether there has been
compliance with the specific disclosure requirements. Businesses should be aware that in instances where
the information isso critical that it isan integrd part of the representation, it may not be appropriate to use
a hyperlink to a separate page. In these cases, it should be possible to read the representation and the
required disclosure a the same time.
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Subsection 53(1) of the Act makes it an offence to send deceptive notices of prizes™ A notice is
deceptive where, among other things, there hasnot been adequate and fair disclosure of certaininformetion,
including facts which materidly affect the chances of winning.’® The offence applies to sending the prize
natificationor causing it to be sent, whether “by eectronic or regular mail or by any other means’. Further
information on the Bureau's policy on this offence can be found at
http://sirategis.ic.gc.cal SSG/ct02279e.html.

4.3 Representations About the Product or Service

Inthe on-line environment, asin other forms of distance sdlling such as catalogue or mail order, consumers
cannot physically ingpect products available for sde, and therefore rely sgnificantly upon representations.
Accordingly, to ensure compliance with the Act, al representations about a product, including
accompanying text, pictures, illustrations and audio, should be crafted to ensure that they do not midead
consumers about any aspect of the product or service being marketed. Where an illustration forms part
of arepresentation, it should be in accord with the accompanying text. Photography, artwork or audio-
visual representations should accurately and fairly illustrate the product or service offered.

Businesses are also reminded that the Act prohibits making a representation in the form of a statement,
warranty or guarantee about the performance, efficacy or length of life of a product if that representation
is not based on an adequate and proper test.*”

4.4 Representations About the Business

Representations about the nature or attributes of abusinessor itsaffiliates can result in non-compliancewith
the Act if the representations arefalse or mideading. Representations about a business can be particularly
influentid in Stuations where the consumer’s only contact with the business is through the Internet. The
Bureau recommends that the businesses ensure that:

(& TheWeb sitein question does not create afase or mideading impression asto the physica location
or identity of the busness.

(b) Theuseof text, graphics, logos, marks, sedls or trustmarks, accreditations or other representations
do not create fse impressions of affiliation, goonsorship, endorsement or popularity.

() The representations do not misead consumers as to the type of organization making the
representations or as to the purpose of the representations.

(d) The representations do not midead consumers as to the relationship between the party making the

15 Competition Act, R.C.S. 1985, c. C-34, asamended by S.C. 2002, c. 16, s. 6 (in force 21 June 2002).

16 Refer also to subsections 53(2) and 53(3) of the Act.

17 Refer to subsection 74.01(1)(b) of the Competition Act.
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representation and the supplier of the product or service.

5. SECTION 52.1: TELEMARKETING AND | NTERNET ADVERTISING

Section 52.1 addresses the use of telecommunications in the marketing of products, services, or busness
interests and deals with Stuationsinvolving “interactive telephone communications’. The Bureau interprets
the terms "interactive tel ephone communications' to mean live voi ce communi cations between two or more
persons, but not automated prerecorded messages and fax communications. Astechnology evolveswith
regard to telecommunications and Internet services, new modes of communications will be evauated on
a case-by-case basis.

Further information on the Bureau' s guiddines with respect to section 52.1 and telemarketing can be
found at http://strategis.ic.gc.calSSG/ct01180e.html.

6. JURISDICTIONAL | SSUES

The global nature of the Internet means that representations made on-line by a person Stuated in
Canada can be viewed by consumers dl over the world, thereby raisng the possibility of incurring
liability not only under the Act, but dso under the legidation of foreign jurisdictions. Smilarly, the
Canadian public has access to representations originating from outside of Canada, which may raise
concerns under the mideading representations and deceptive marketing practices provisons of the Act.
In this globaized environment, the issue of potentid ligbility in different jurisdictionsis alegitimate
concern for those making commercia on-line representations. Persons making representations on-line
from Canadathat are ble on-line in Canada are required to comply with the Act.

Liability under the Act for mideading representations and deceptive marketing practices will be
determined on a case-by-case bass, having regard to al relevant factors, as well as any emerging law
and changesin technology. Those making representations on-line from Canada to consumersin foreign
countries and those making representations on-line from outside Canada should seek legal advice on
whether their representations could give rise to legd liability in Canada.

Canadian law governing jurisdiction on-line is evolving with the growth in eectronic commerce. Itis
therefore difficult to predict how the courts or the Competition Tribuna will interpret jurisdictiona
questionsin respect of liability for mideading representations and deceptive marketing practices carried
out in whole or in part over the Internet.

The Bureau will assert Canadian jurisdiction over foreign entities to the fullest extent authorized by law
whenever necessary to protect the Canadian market from mideading representations and deceptive
marketing practices. The Bureau will aso actively seek the assstance and co-operation of foreign
agencies to address mideading representations and deceptive marketing practices having an effect on
the Canadian market. Such co-operation is facilitated through agreements and arrangements at both
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the government and agency leved.*®

7. ON-LINE REPRESENTATIONS AND THE CONSUMER PACKAGING AND LABELLING
ACT, THE TEXTILE LABELLING' ACT AND THE PRECIOUS MBETALS MARKING ACT AND THEIR
RESPECTIVE REGULATIONS

Falee or misleading reprecentations pertaining to prepaskaged non-food produsts, sonsumer textile fibre
produsts and precious metale artisles are also saptured under the Consumer Packaging and Labelling
Act (CPLA), the Textile Labelling Act (TLA)Y, and the Precious Metalse Marking Act (PNINA)
respeotvely. Theee statutes aleo precoribe and prohibit sertam disslosures m adverhieing  Applisation of
thece statutes would aleo extend to representations that are made via the Internet. Further sformation on
the CPLA oan be found at hitp//sirategis.is. g6.0a/SSGE op0 1007 himl Further mformation on the TLA
san be found at hitp:/cirategis.io. go.06a/SSG/op01144e himl. Further information on the PMMA pan be

found at hitp//etratepic.i0.go.0a/SSG/op01001e himl.

8. CONSUMER PROTECTION ON-LINE

This bulletin islimited to the gpplication of the Act asit relates to mideading representations and deceptive
marketing practices found on-line. However, the Bureau isinvolved in other initiatives desgned to further
consumer protection on-line. Businesses and consumers are encouraged to review the Principles for
Consumer Protection for Electronic Commerce- A Canadian Framework.X® Thoseinterested area so
invited to examinethe Guidelines for Consumer Protection in the Context of Electronic Commerce®
developed by the Organisation for Economic Co-Operation and Development. In order to avoid making
mideading representations, these documents support the view that businesses engaged in eectronic
commerce should provide accurate information about the terms, conditions and costs associated with a
transaction in order to enable consumers to make informed decisons on whether to enter into the
transaction.

Currently, aworking group of representatives from Canadian businesses, consumers associations and
governments are working to produce a Canadian Code of Practice for Consumer Protection in

18 Information on the international agreements relating to Canada's competition law and its application can be

found at: http://strategis.ic.gc.calSSG/ct02124e.html.

1 Refer to http://strategis.ic.qc.ca/SSG/ca01182e.html for more information on the Principles of Consumer

Protection for Electronic Commerce - A Canadian Framework.

20 Refer to http://www.oecd.org/bookshop/communications for more information on the Guidelines for

Consumer Protection in the Context of Electronic Commerce and www.oecd.org for Best Practice
Examples under the OECD Guidelines for Consumer Protection in the Context of Electronic Commerce.
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Electronic Commerce. Further information about on-line shopping can be found at:
http://strategis.ic.gc.calSSG/cad1192e.html.

CONCLUSION

The objective of this bulletin is to encourage those who are making representations on-line to consider
their respongbilities under the Act and, more specificaly, to give serious consideration to some of the
variables affecting the genera impression created by their representations. While practical advice and
examples of key concepts have been provided wherever possible, readers are reminded that these are
for illustration purposes only and are not exhaugtive. It isimportant to note that other laws or
regulations may apply and thusit remains the responshility of those who are making representations on-
line to ensure that they comply with them.

The Bureau places an increased emphasis on prevention, education and voluntary compliance to limit
the need for contested proceedings. The Bureau recognizes that neither the single-minded pursuit of
legal proceedings nor an approach based solely on educational and non-adversaria responsesis the
mogt effective manner in which to fulfil the Bureau' s responsibilities. To support a balanced approach,
the Bureau has developed a variety of educationa, compliance and enforcement instruments.
Collectively, these insruments are known as the “ Conformity Continuum” .2

Under its Program of Written Opinions, the Bureau has higtoricaly provided its views on proposed
actions by busnesses. Anyone can seek advice on whether a proposed course of action would raise an
issue under the Act. Effective April 1, 2003, persons will be able to apply to the Bureau for a binding
written opinion on the gpplication of any provision of the Act or regulations. %

When seeking a binding written opinion, an goplicant will be required to submit al supporting
information relating to the request. The Bureau may then provide the applicant with awritten opinion.
Such an opinion will be binding on the Commissoner if the materid facts on which the opinion is based
are accurate. The opinion will remain binding for o long as the materid facts remain subgtantialy
unchanged and the conduct or practice is carried out substantialy as proposed.

HOW TO CONTACT THE COMPETITION BUREAU

Anyone wishing to obtain additiond informeation about the Competition Act, the Consumer
Packaging and Labelling Act, the Textile Labelling Act, or the Precious Metals Marking Act or file
acomplaint under the provisons of any of these Acts, should contact the Competition Bureau's

21 Refer to the Competition Bureau’ s Conformity Continuum Information Bulletin at

http://strategis.ic.gc.calSSG/ct01768e.html .

Certain fees apply. Please refer to the Competition Bureau’ sFee and Service Standards at:
http://strategis.ic.gc.ca/ SSG/ct01249e.html .
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Information Centre &t:

Telephone

Toll freer 1-800-348-5358
Nationa Capital Region: (819) 997-4282

TDD (for hearing impaired):  1-800-642-3844

Facamile
(819) 997-0324

Address

Information Centre

Compstition Bureau

Industry Canada

50 Victoria Street

Gatineau, Quebec K1A 0C9

Web site
www.cb-bc.gc.ca

E-mail
compbureau@ic.gc.ca




