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Reasons for Sentence

1

THE COURT: Thisisthe sentencing of Sunoco Qil Inc. Before proceeding, | would like to
thank counsel for their very able assistancein this case, and all the parties for their patience.
| propose now to proceed on the sentencing, unless either counsel wish to make any further
submissions at this point.

2

Mr. NEWBOULD: | have no further submissions.

3

Mr. LEISING: Yes, no, thank you.

4

THE COURT: All right.

5

On June the 24th, 1986, | found Sunoco guilty on Count 1 of the indictment and not guilty
on the other Counts. The offence which | found the company to have been committed was the
agreement which Sunoco imposed on the Singh station that they would compete with what
Sunoco said was their similar and like competition and the dealer was forbidden to initiate
downward pricing and was not to compete with prices charged by the station across the road
or with any other station other than those specified.

6

The dealer was given a price allowance and this price allowance was frozen to discipline the
dealer when the oral agreement was broken by Mr. Singh ordering pricesto drop below that



of the similar and like competition.

7

To put it succinctly, the agreement, though oral, was that the dealer would receive an
allowance so long as he priced as he was directed, but when he did not, the company
disciplined him by freezing his allowance.

8

In my view, thiswas similar to the method used in other cases, such asLevi Strauss, where
the supply of product was used to enfor ce compliance.

9
Shortly afterwards, the two parties agreed to go their separate ways.
10

Mr. Martell gave evidence on the sentencing that since the conviction, Sunoco have changed
their method of carrying on business by removing the temporary voluntary allowance and
switching to arack pricing system whereby product is sold to the dealer at a competitive price
and heisfreeto set hisselling price. | accept Mr. Martel's evidence and am satisfied that
these changes have been madebona fide.

11

In turning to the sentence that would be appropriate, both counsal have submitted that it
should be afine, but they have, perhapsnot surprisingly, differed in the amount that thefine
should be. The Crown isasking for a fine of $250,000.00, and the defence is asking for afine
of $30,000.00.

12

| believethere are several principles of sentencing to be considered by me. Rehabilitation of
the offender and deterrence to the offender from committing further offences; general
deterrenceto othersand protection of the public and to show the public's displeasure of the
conduct.

13

Mr. Justice Arnup in Regina v. Browning Arms stated at page 303 that:

There can be no doubt that the principle which underliess. 38 of the Combines
Investigation Act is... 'designed to protect theinterest of the public in free competition'.

Section 38 is particularly applicableto the protection of competition at theretail level, a
level at which the consumer isespecially concerned.

Wherea corporation isconvicted under s. 38, thefirst consideration in determining an
appropriate sentenceisthe same aswith any other criminal offence -- protection of the



publicinterest. The offenceisnot atrivial one. It isindictable. The section'srolein the
protection of free competition has commercial importance, and breach of it hasimportant
economic implications and consequences.

The aspect of deterrenceto other swho might betempted to commit similar offencesis
clearly an important factor to betaken into account. The penalty imposed must not be so
small asto beregarded by theaccused or by other corporationsasa licencefeefor
carrying on businessin a manner contrary to law.

The aspect of deterrenceto the convicted cor poration isalso of importance, although not
of asgreat importance asthat of deterrenceto others, because a convicted corporation is
lesslikely to commit theidentical offence again, ...

Thesize of the convicted corporation, the scale of its operations, the range of products
sold by it and of products affected by theillegal practiceareall questionsto betaken into
account. The nature of the market itself, in the particular commoditieswhich arethe
subject of the charge, isalso a matter of consideration. Doesthe accused company sell a
widerange of products, or only afew? Doesit have many competitorswith respect to
those products, or only afew? Areitsproducts sold by thousands of dealers, or only by
carefully selected 'franchise holders'?

We must also give consider ation to sentences which have been imposed in the past, some
of which have been imposed in cases which went to the Court of Appedl, ...

14

To consider the amount of thefine, it isnecessary to look at the profits of the company.
ThomasRiley testified for Sunoco and | accept hisevidence that the financial statements
which wer e tendered on the sentencing are accurate and | haverelied on them.

15

Firstly, the fine must not be so largethat it isimpossible for the company to pay, but yet it
must not be so small relativeto the offender that it can be consider ed by the offender to bea
licencefee or merely a cost of doing business. While | am sure the company has commenced
itsrehabilitation, | am of the view the fine must be sufficiently largethat it will not be
forgotten.

16

In considering the effect of deterrence to otherswho might be like-minded to commit similar
offences, the fine must be of a sufficient sizethat it will be atrue deterrent. While | appreciate
counselslist of fineslevied in other cases, it is mideading by itself, because the fine must
bear some relationship to the facts of the case and the offender and the barelist isnot of
great use. The size of thefine must be demonstrated to all manufacturersthat the Courtswill
not look lightly at the offence. It must not betrivial.

17

To consder the principle of protection of the public, Canadians through Parliament have
clearly shown that they wish thereto be competition in the market place. Gasolineis a product



that isused by most Canadiansdirectly and indirectly by all Canadians.

18

While the company was char ged and convicted of its dealings with one dealer, the company's
own evidence wasthat they wer e following a practice which had been in existence for 30
year s, and the agreement was not an isolated instance, although, ther e was evidence that this
wasthefirs timethetemporary voluntary allowance had been frozen.

19

Of course, the amount of the net ear nings of the company is not the only relative item when it
comesto imposing thefine. The seriousness of the offence is always an element that must be
taken into consider ation, and the question of parity must always be consider ed.

20

In this case, the agreement entered into with the dealer was not an isolated instance. The
evidence wasthat all dealerswererequired to match their smilar and like competition which -
- and this, to me, isthe most serious breach of the Statute -- was chosen by Sunoco. Thereare
anumber of dealersacross Canada, particularly in Ontario and Quebec, and their salesare
directly to the public.

21

| would refer again to the decision of Mr. Justice Arnup in Browning Arms previoudly quoted
astotheserious nature of the charge under this Section. As| said, | do not believeit is
appropriatetolook at alist of earlier fineswithout looking at all the facts of the case. What
fine has been levied in other instancesisonly one of theitemsto be taken into account.

22

Thefinelevied against Petrofina by my brother Judge L oukidelis must be considered on the
factsof that case at that time and wher e the company had pleaded guilty.

23

In thiscase, | believe Mr. Newbould's submission of a fine of $30,000.00 would be consider ed
alicencefeeor acost of doing businesswith the company of the size of Sunoco and would not
be a deterrent to any other manufacturerswho might be tempted to commit an offence. It
would not take into account the size of the cor poration's profitsand the size and the
importance of the company's businessto Canadians.

24

| had concern about the amount of the fineimposed by my brother Judge Trotter in Imperial
Oil which was arelatively recent case and wher e the conduct of the defence witnesses went
against them, but in that case, HisHonour specifically stated that it was an isolated instance.
Further, of course, in the circumstances of that case, the Crown's submissionswerethat a fine



of $75,000.00 was the appropriate penalty, wherein this case, the Crown, and an experienced
Crown, has submitted that a fine of $250,000.00 isthe appropriate penalty.

25

In all the circumstances of this case, the submission by Crown counsdl of a fine of $250,000.00
would be appropriate, except that it does not take into consider ation the conduct of the
company during and after thetrial. | was satisfied that the defence witnesses did not lieand
there was no attempt to falsify documents. In addition, the conduct of the company sincethe
trial isto be commended and they are entitled to have their sentence mitigated.

26

In all of the circumstances of this case and to cover what | consder the most important
principle of sentencing that isdeterrenceto others, | impose a fine of $200,000.00.

27

In dealing with the order for prohibition, | believe Sunoco has learned itslesson and it isnot
necessary to impose an order of prohibition in thiscase. | am satisfied that the imposition of
thefinetogether with thetrial itsalf, which could not have been a pleasant experience, will be
aufficient without the necessity of a prohibition order.

28

Would the company like timeto pay the fine?

29

MR. NEWBOULD: Yes, Your Honour. If that's satisfactory. Perhapsin 30 days.
30

MR. LEISING: | have no objection.

31

THE COURT: All right. 30 daysto pay.
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