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Kennedy J.
(orally):

1

May | once again thank counsel for their help, not only for their submissions but for the material
they have provided. | have had an opportunity over the noon hour to review the authorities a
little more closely.

2

The imposition of a penalty following a conviction must not only reflect the general principles of
sentencing, which are deterrence to both the public and the individual, but it must also reflect a
need for the protection of the public, aswell asit must be related to the degree of deliberateness
or open defiance of the law and the seriousness of the actions of the players, as these facts may
be found in a particular case.

3

| have in my decision on the conviction said that a contravention of the Competition Act, R.S.C.
1970, c. C-23, is serious, and when it has to do with a commodity such as gasoline, affecting dmost
every citizen, it is even more so.

4

To that end, any pendty imposed musgt, in the circumstances, must reflect aloud denunciation to anyone
defeating the purposes of the Act, which are not only aimed at ensuring aclimate in which smal and
medium-size enterprises have an equitable opportunity to participate, but in order to provide the
consumer with comptitive prices and product choices.

5

In examining the facts then, it would be a different matter if a company attempted to maintain the price
of some widget that few people might use and is not an essentia product as opposed to maintaining a
price of amore widely used and more essentid product. Everything then, in respect to applying a
pendty, must be taken in proportion having regard to the commodity involved and the scale of the
operation of the company that has been charged.



6

S0, 00, as the authorities suggest in relation to corporate violations of the Act, there are many factors
which must be looked &t, and | outline afew:

7
Onemust ask:
Whether the incident was of an isolated nature?
Was it the result of distinct corporate policy?
Was the corporate policy of any long-standing duration?

Were there threats used to influence the price and were these threats overt and
actudly carried out?

What was the magnitude of the corporation and its earning capecity?

Was there aloss to the public?

Were the actions of the offender deliberate and flagrant?
8

These are only afew of the criteria, if you will, that must be looked at in determining the sentence and
which | have taken into account in respect to this matter.

9

In convicting Shell Canada Products, | do not shrink from my belief that the aggressive action of its
representative, undoubtedly motivated by the economic interests of Shell, potentialy damaged the
Winnipeg market. A price war was obviated at least around the time of the incident and perhaps even
later on had the car wash eected or been inclined to experiment again with lower pricesin times of
adverse westher conditions.

10

This belief, however, istempered by the fact that the prices at the car wash were raised in large part
because the experiment had not worked and the weather conditions had changed. So there are two
factors which came to play in respect to the facts in this case; one being the influence of the Shell
representatives and the other being the fact that the car wash intended to raise its prices in any event,
because the weather had changed.

11

While the actions and the telephone calls were taken asthredts, it is equally true that specific reprisals
for the conduct of the car wash were not mentioned. | am, therefore, prepared to accept that the
incident occurring reasonably soon after the change to rack pricing went into effect, were the results of



avigilant and aggressive representative of Shell who went beyond adlowable limitsin response to the
economic interests of Shell Canada Products Limited and not as a result of any ddliberate flagrant
policy on Shdll Canada Products Limited.

12

| accept that Shell's generd policy was that independent dedlers could set their own prices but its
representatives had to act in such away asto pay more than lip service to that policy.

13

| ds0 congder apoint neither counsel mentioned directly, and thet is, in assessing a pendty, there was
adverse publicity suffered by Shell as aresult of the conviction and this particular trid, and a consumer-
oriented public does not look kindly upon any competition lessening activities, which will undoubtedly
be reflected inits sales.

14

In relating then the facts of this case to those referred to by counsd, there are significant differences,
athough the seriousness of the conduct remains. The fine imposed must signd to dl corporations a
repudiation of anti-competition behavior and must in the case of this accused be commensurate with its
financid success

15

The company must redize through the fine imposed that it is not a licence -- and those words have been
referred so in other decisons -- or isit an incidental expense to the business. Indeed, it must have the
effect of ensuring that Smilar behavior is not to be repeated. A subgtantid fine will ensure that its many
representatives and upper managers will not cross over, under the rubric of business counsdlling, the
line separating acceptable business practice and prohibited conduct.

16

| have dready indicated that | would not be imposing a prohibition order in any event as | do not find
that the company had a prescribed course of conduct warranting such an order. | accept the reasoning
inR. v. Woolworth, and because this is an isolated incident, unlikely to be repeated, such an order
need not be made.

17

It ismy view however, none the less, for the reasons sated that the fine must be sdlutary in nature
having regard to the nature of the company, its Size and the deterring effect on the conduct in future of
itsdlf and others.

18

| decline to gpply any formulain the nature of a percentage of gross earnings in assessing afine, but in
the result, counsdl, my decision has been that having regard to the various authorities that have been
cited and, in particular, even noting the distinctions that exist in repect to the Imperid Oil and the



Sunoco decisions, the fine should be in the amount of $100,000.

19

| would, of course, entertain arequest from counsd for amoderate period of time within which to
arrange payment.

(C) Copyright Carswell Thomson Professional Publishing . All rights reserved.



