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ORDINARY PRICE CLAIMS
SUBSECTIONS 74.01(2) AND 74.01(3) oF THE COMPETITION ACT

INTRODUCTION

The purpose of the Competition Act is to maintain
and encourage competition in the Canadian
marketplace. Subsections74.01(2) and 74.01(3) are
part of the mideading representations and deceptive
marketing practices provisons of the Act. These
provisons amtoimprovethe quaity and accuracy of
marketplace information and discourage deceptive
marketing practices. The Act applies to most
businessesin Canada, regardless of size.

This Information Bulletin outlines the approach that
the Commissoner of Compstition is teking in
enforcing the ordinary price dams provisons of the
Act. The guiddines contained in this Bulletin arenot
law. However, they may be relied upon asreflecting
the Commissoner’ sinterpretation of how the law is
applied on acongstent basis by Competition Bureau
gaff.

WHEN IS A BARGAIN REALLY A
BARGAIN?

Whether they are after a lavnmower, or a
refrigerator, or just a new pair of shoes, everyone
likesabargain. Consumers will often shop around,
or wait for products to go on sae rather than buy at
the “regular price’. Where comparisons are made
between two prices, consumers respond to the
implied savings. Therefore, regular price
representations and related savings dams can be
powerful marketing tools.

Whenisabargain redly abargain? If someone puts
aphoney regular price on aproduct, merely to cross
it out and claim that the item is marked down, the
consumer might not be getting any saving a dl. And,
if the consumer is deceived, the market is not

operating farly. Even if buyers never learn the truth,
a deception has taken place, and competitors may
have been adversdly affected aswell.

THE ORDINARY PRICE CLAIMS
PROVISIONSOF THE COMPETITION ACT

Subsections 74.01(2) and 74.01(3) of the Act are
avil provisons. They prohibit the making, or the
permitting of the making, of any materidly fase or
mideading representation, to the public, as to the
ordinary sdling price of a product, in any form
whatever. Theordinary selling priceisdetermined by
udng one of the two following tests: (1) either a
ubstantia volume of the product was sold at that
price or a higher price within a reasonable period of
time before or after the making of the representation
(volume test); or (2) the product was offered for
sde, in good faith, at that price or a higher price for
a subgtantia period of time recently before or
immediately after the making of the representation
(time test). Subsection 74.01(6) directs that the
genera impression conveyed by arepresentation, as
wadl asitsliterd meaning, betaken into account when
determining whether or not it isfase or mideading in
ameaterial respect. Pursuant to subsection 74.1(2), if
a court determines that a person has engaged in
conduct contrary to subsections 74.01(2) or
74.01(3), it may order the person not to engage in
such conduct, to publish acorrective notice and/or to
pay an adminigrative monetary pendlty.

Subsections 74.01(2), 74.01(3) and 74.1(1) of the
Act read asfollows:

Ordinary price: suppliersgenerally

74.01 (2) Subject to subsection (3), a person
engages in reviewabl e conduct who, for the purpose of
promoting, directly or indirectly, the supply or use of a



product or for the purpose of promoting, directly or
indirectly, any business interest, by any means
whatever, makes a representation to the public
concerning the priceat which aproduct or like products
have been, are or will be ordinarily supplied where
suppliers generally in the relevant geographic market,
having regard to the nature of the product,
(a) have not sold a substantial volume of the
product at that price or a higher price within a
reasonabl e period of timebeforeor after themaking
of the representation, as the case may be; and
(b) have not offered the product at that price or a
higher pricein good faith for a substantial period
of time recently before or immediately after the
making of the representation, as the case may be.

Ordinary price: supplier’sown

74.01 (3) A person engagesin reviewable conduct
who, for the purpose of promoting, directly or
indirectly, the supply or use of a product or for the
purpose of promoting, directly or indirectly, any
business interest, by any means whatever, makes a
representation to the public as to price that is clearly
specified to be the price at which a product or like
products have been, are or will be ordinarily supplied
by the person making the representation where that
person, having regard to the nature of the product and
the relevant geographic market,

(a) has not sold a substantial volume of the

product at that price or a higher price within a

reasonabl e period of timebeforeor after themaking

of the representation, as the case may be; and

(b) has not offered the product at that price or a

higher pricein good faith for a substantial period

of time recently before or immediately after the
making of the representation, as the case may be.

Determination of reviewable conduct and judicial
order

741 (1) Where, on application by the
Commissioner, a court determines that a person is
engaging in or has engaged in reviewable conduct
under this Part, the court may order the person

(a) not to engage in the conduct or substantially

similar reviewable conduct;

(b) to publish or otherwisedisseminateanotice, in

such manner and at such times as the court may

specify, to bring to the attention of the class of
persons likely to have been reached or affected by
the conduct, the name under which the person

carries on business and the determination made
under this section, including
(i) adescription of the reviewable conduct,
(i) the time period and geographical area to
which the conduct relates, and
(iii) adescription of the manner in which any
representation or advertisement was
disseminated, including, whereapplicable, the
name of the publication or other medium
employed; and
(c) to pay an administrative monetary penalty, in
such manner as the court may specify, in an
amount not exceeding
(i) in the case of an individual, fifty thousand
dollars and, for each subsequent order, one
hundred thousand dollars, or
(i) in the case of a corporation, one hundred
thousand dollars and, for each subsequent
order, two hundred thousand dollars.

GUIDELINES REGARDING ORDINARY
PRICECLAIMS

Under subsections 74.01(2) and 74.01(3) of the Act,
materidly fase or mideading ordinary price dams
are reviewable civil matters. However, where there
is evidence of the requidite crimind intent, fase or
mideading ordinary price clams may aso be subject
to the generd crimind prohibition againg materidly
false or mideading representations under subsection
52(1) of the Act.

GENERAL PRINCIPLES

1. A person can make a price comparison about a
product if the reference pricereflectsthe price a
which suppliers generdly in the rdevant market
area have ether:

» 0ld a substantial volume of the product
within areasonable period of time before
or after making the representation (volume
test); or



» offered the product for salein good faith for
asubstantial periodof time recently before
or immediately after making the
representation (time test).

(See Hypotheticd Examples section - Example
#1).

. Where the comparison is made to the supplier’s
own prices, the tests described in paragraph 1
aoply to those own prices (see Hypothetica
Examples section - Example #2).

. Price comparisons can be made to past prices
(“was’), current prices (“regular”) and future
prices (“after sale price”). All three types of
dams are judged by the volume test or the time
test (see Hypotheticd Examples section -
Example #3).

. The nature of the product (eg. nationa vs.
private brand; seasonal vs. non-seasonal; novelty
vs. commonplace; new vs. established; frequently
vs. infrequently purchased) will be consdered in
determining whether aviolation under the Act has
likdy occurred. For example, aseasonal product
may be sold or offered for sale for a shorter
period of time than other products. In this
ingtance, the volume or time test will apply in
relation to this shorter period.

. Depending upon the specific circumstances of
each case, the relevant geographic market will be
determined based on anumber of factors. These
could include, in no particular order, the market
reach of the representation, the number and
locationof competitors, thelikelihood of travel to
purchase the product in question, the location of
consumers reached by the representation and
ease of price comparison. Inthecaseof amdl to
medium size suppliers, the relevant geographic
market will typicdly be the municipdity or

metropolitanareawhereabusinessislocated. In
the case of larger suppliers, the reevant
geographic market may be the combined
geographic aress of individud outlets. The
relevant geographic market isusually captured by
the area covered by the medium of
communication that is employed.

. Where price comparisons are made to like

products, the tests described in paragraph 1
apply with reference to the prices of those like
products.

. Price comparison representations that fail the

tests described in paragraph 1 may not raise an
issue under the Act if the supplier can establish
that they were not otherwise fase or mideading
inamateria respect. For example, a“clearance
sde’ may fal both the time and volume teds.
However, a supplier promoting this type of sde
will likely be able to show that the price
comparison representations were not otherwise
mideadingif thesupplier can demondratethat the
sde was clearly marked as a clearance sdle, the
representations refer to the origina price and any
subsequent interim prices and the origina price
was offered in good faith (see Important Terms
section - Term #3).  Such a sde may occur
where a supplier offers for sde products not
intended to be sold again at the origind price, the
products did not sell or were no longer sdlling at
the origind price or a a lower price, or the
supplier wantsto take afirm mark down on the
products and sdll them to make room for new
merchandise. Generdly, aclearance sde should
only be used on product which the supplier
aready hasin stock (see Hypothetica Examples
section- Example#4, for another example of this
principle).



| MPORTANT TERMS

Ordinary price claims relating to actual sales
(volume test)

1.

Substantial volume

The subgtantid volume of product requirement
will be met if more than 50% of sdes are a or
above the reference price.

Where no single price accounts for a substantial
volume of sales, reference may be made to the
lowest of two or more of the prices which make
up a subgantiad volume of sales. In selecting the
lowest price, one will take into account the
voume of sdes at the different prices (see
Hypothetica Examples section - Example #5).

Reasonable period of time

The time period to be consdered will be the
twelve months prior to (or following) the making
of the representation. However, this period may
be shorter having regard to the nature of the
product.

Ordinary price claimsreating to offered prices
(time test)

3.

In good faith

In assessing if a product was offered for sdein
good faith, some of the factors that the Bureau
would likely consider include whether:

(& the product was openly availablein
gppropriate volumes,

(b) the reference price was based on sound
pricing principles and/or was reasonable in
light of competition in the relevant market

during the time period in question;

(c) the reference price was a price that the
supplier fully expected the market to vaidate,
whether or not the market did vdidate this
price; and/or

(d) the reference price was a price a which
genuine sales had occurred, or it was aprice
comparable to that offered by competitors.

Substantial period of time

The subgtantia period of timerequirement will be
met if the product is offered a or above the
reference price for more than 50% of the time
period considered.

The time period to be considered will be the six
months prior to (or following) the making of the
representation. However, this period may be
shorter having regard to the nature of the
product.

Where the product is offered for sdle at different
pricesfor different periodsof time, reference may
be made to the lowest of two or more of the
prices which make up the substantial period of
time at which the product was offered for sde
(see Hypotheticd Examples section - Example
#6).

HYPOTHETICAL EXAMPLES

1.

Regular Price $100 - Sale Price $50

In examining this type of case, the Bureau would
assess the prices of suppliers generdly in the
relevant market areaasit is not clearly specified
to be the supplier’ s own advertised prices.

The Commissoner would not likely initiate an



3.

inquiry in the fallowing circumstances

(a) a subgantial volume of product had been
recently sold at the $100 price or higher
(eg. more than 50% would clearly
condtitute a subgtantial volume);

(b) the product was offered for sde in good
faith at or above $100 for more than 50%
of the time in the last 9x months and
genuine saleswere made at the $100 price;
or

(©) no sades were made during the relevant
time period at the $100 price, but the
supplier was prepared to meet the demand
for the product and had made bona fide
effortsto ensure that the $100 pricewas a
reasonable price in light of prevailing
market conditions.

Our Regular $100 - Now $50

The testsand principleslaid out in hypothetica
example#1 apply with respect to acomparison
made by a supplier to that supplier's own
prices.

After Sale Price $100 - Now Available $50

The Commissioner would not likdly initiate an
inquiry in the following crcumstances:

(@ the product isoffered at $100 immediately
after the sde period:

(i) forasubgtantid period of time; or

(i) for a subgtantid period of time taking
intoaccount severd cumulativeperiods
immediately after the sde period ends;
or

(b) asubgtantia volume of sdlesoccurred at or
above $100 within the one year
immediately after the end of the sale.

This representation would be taken as an
undertaking by the supplier that the product
would be offered at the higher price after the
sde period ends. The Commissioner would
likely initiste an inquiry if the product is not so
offered for sde for a substantia period of time
or if a substantid volume of the product was
not sold at or above the after sde price within
a reasonable period of time in the post-sde

period.

The Commissioner would not likely initiate an
inquiry even if the price comparison fails to
meset ether the time test or the volume test if
the supplier establishes that the representation
isnot otherwisefdseor mideading inameteria

respect.

. MSRP $15,000 - Manufacturer’s Rebate

$1000 (Dealers may sell for less)

With respect to the use of the term
Manufacturer’s  Suggested Retaill Price
(MSRP), the Commissoner would not likely
initiate an inquiry even if the price comparison
falsto meet ether the time test or the vaume
test if the supplier establishes that the
representation is not otherwise fase or
mideading in amateria respect.

The Commissoner would not likdly initiate an
inquiry where the term MSRP is used where it
is not compared to the actua selling price of
the product and where it is prominently
disclosed that it can be sold for less.



5. A product issold at different pricesduring
a 12-month period

* The product is sold a different prices in the
folowing proportions: 5% of the totd sdes
were at $100; 20% at $90; 30% at $80; 5% at
$70; and 40% at $60. The Commissioner
would not likdly initiate an inquiry if:

(@) $60 was the quoted reference price as
100% of sales occurred at $60 or higher
during the 12 month period;

(b) $70 was the quoted reference price as
60% of sales occurred at $70 or higher
during the 12 month period; or

(c) $80 was the quoted reference price as
55% of saes occurred at $80 or higher
during the 12 month period.

6. A product is offered at different prices
during a 6-month period.

* The product is offered for sde at different
prices for different periods of time as follows:
for 5% of the time, the product was offered at
$100; for 20% of the time, it was offered at
$90; for 30% of thetime, it was offered at $80;
for 5% of the time, it was offered at $70; and
for 40% of thetime, it was offered at $60. The
Commissoner would not likdy initiate an

inquiry if:

(@) $60 was the quoted reference price asthe
product was offered at $60 or higher for
100% of the timein the last 6 months;

(b) $70 was the quoted reference price asthe
product was offered at $70 or higher for
60% of thetimein thelast 6 months; or

(c) $80 was the quoted reference price asthe
product was offered at $80 or higher for
55% of thetimein thelast 6 months.

»  Thesupplier should be aware however thet this
time period is arolling period and has to take
into account the prices at which the product is
offered in the coming months and make
adjustments (if needed) to the reference price.

ADVISORY OPINIONS

The Competition Bureau facilitatescompliancewith
the law by providing various types of advisory
opinions subject to fees Company officids,
lawyers and others are encouraged to request an
opinion on whether the implementation of a
proposed business plan or practice would raisean
issue under the Act. A specific opinion will be
based on information provided by the requestor
and will take into account previous case law, prior
opinions and the stated policies of the Bureau.

HOW TO CONTACT THE COMPETITION
BUREAU

Anyone wishing to obtain additiond information
about the Competition Act or file a complant
under the provisions of the Act should contact the
Competition Bureau's Information Centre at:

Telephone

Toll freer

Nationa Capitdl Region:
TDD (for hearing impaired):

1-800-348-5358
(819) 997-4282
1-800-642-3844

Facsimile (819) 997-0324



Address
Information Centre
Competition Bureau
Industry Canada
50 Victoria Street
Hull, Quebec

K1A 0C9

Web site
http://competition.ic.gc.ca

E-malil
compbureau@ic.gc.ca
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