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Chairman’s Message

am pleasecl to present the 2004-2005
I Annual Report of the Copyrigllt Board
of Canada. This report, the first since
my nomination as Chairman, describes the
Board’s activities (iuring the year in (liscllarging
its mandate and responsiloilities under
the Copyriglzt Act. A number of interesting
cllallenges and issues presente(i themselves
cluring the first year of my term and I look
forward to consiclering them and others in

the years to come.

The Board held two llearings and one
pre-l'iearing conference (iuring 2004-2005.
In the first liearing, the Board considered
the amount of royalties payal)le to the Canadian
Broadcasters Rigllts Agency (CBRA) for
the fixation and reprocluction of works and
communication signals l)y commercial
media monitors for the years 2000-2005

and l)y non-commercial media monitors

tor tlle years 2001-2005.

The second llearing require(i the Board to
consider the royalties payal)le l)y commercial
radio stations for the years 2003-2007 for
the communication to the pulolic l:vy telecom-
munication of musical works in the repertoire
of the Society of Composers, Authors and
Music Publishers of Canada (SOCAN) and of
pul)lisliecl sound recorclings torming part
of the Neiglil)ouring Rigllts Collective of
Canada (NRCCQ) repertoire.

The pre—liearing conterence, held on
F‘el)ruary 15, 2005, dealt with proceclural

matters to expe(iite the liearing pertaining
to the SOCAN’s tariff for ringtones.

During the year, the Board issued six decisions.
The first dealt with various SOCAN tariffs
the Board had certified in the previous fiscal
year and for which the reasons were issued
on June 18, 2004. The second, issued on
December 14, 2004, extended incletinitely,
on an interim l)asis, the application of the
certified 2003-2004 Private Copying Tariff
until a final decision is rendered. The tl'lircl,
issued on January 14, 2005, certified the
royalties to be collected l)y the Educational
Rigllts Collective of Canada (ERCCQ) from
educational institutions for the reproduction
and pertormance of works or other suloject-
matters communicated to the pul)lic l)y
telecommunications for the period 2003-20006.
The fourth, also issued on January 14, 2005,
certified NRCC’s tariff pertaining to the
Canadian Broa(lcasting Corporation (ra(lio).
The fifth was issued on Felaruary 25, 2005,
certitying SOCAN-NRCC tariffs applical)le
to pay audio services for the years 2003-
2006. And tinally, on March 29, 2005, the
Board issued its decision on the royalties
to be collected l:)y CBRA for the fixation and
reproduction of works and communication
signals l)y commercial media monitors for the

years 2000-2005 and l)y non-commercial
media monitors for the years 2001-2005.

All of the toregoing decisions are described
in greater detail in the present Report.

In 2004-20085, the Board issued 16
non-exclusive licences for the use of pul)lislie(i
Worles for which copyriglit owners could

not be located. The Board also issued three

decisions clisrnissing applications for licences.

...>
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In the first two applications there was a
cornplete lack of evidence that the works had
been pu]alishecl and in the other, the applicant
sought to reprocluce anonymous works

pu]alishecl more than {1{;Iry years ago which

were in the pu]alic domain.

The Board initiated procedures in this
fiscal year, which will result in llearings in
the fall of 2005, 2006 and early 2007.
Some of these hearings will be very chaﬂenging.
The Board will consider for the first time the
tariff paya]ale for the reprocluction of musical
works ]oy online music services. It will
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also consider the royalties payal)le ]oy
educational institutions for the reprographic
reprocluc’cion of works in Access Copyrigh’c’s
repertoire.

From the £oregoing, it can be seen that the
year 2004-2005 was a busy and productive
perio& for the Board.

On a personal note, | would like to thank
my coueagues on the Board as well as
the staff and personnel for their support
and assistance throughout the year. Their

expertise and dedication make the work of
the Board possil)le.

The Honourable William J. Vancise



...the year 2004-2005
was a Lusy and procluctive

periocl for the Board.






Mandate of the Board

The Copyright Board of Canada was
established on F‘ebruary 1, 1989, as the
successor of the Copyright Appeal Board.
The Board is an economic regulatory body
empowered to establish, either mandatorily
or at the request of an interested party, the
royalties to be paicl for the use of copyrighted
works, when the administration of such copy-
rigl'lt is entrusted to a collective-administration
society. Moreover, the Board has the right
to supervise agreements between users and
hcensing bodies, issue licences when the
copyright owner cannot be located and may
determine the compensation to be paid l)y

a copyrigl'l’c owner to a user when there is a risk
that the coming into force of a new copyrig}lt
might adversely affect the latter.

The Copyrigkt Act (the “Act”) requires that
the Board certify tariffs in the £oHowing fields:
the pul)lic performance or communication
of musical works and of sound recorclings of
musical Worlzs, the retransmission of distant
television and radio signals, the reprocluction
of television and radio programs I)y educational
institutions and private copying. In other
fields where rights are administered coﬂectively,
the Board can be asked I)y a collective society
to set a tariﬁ; if not, the Board can act as an
arbitrator if the collective society and a user
cannot agree on the terms and conditions of
a licence.

The Board’s specific responsil:)ilities under
the Act are to:

| 2 cer’tify tariffs for the pul)lic performance
or the communication to the pu]olic ]z)y
telecommunication of musical works and
sound recorclings [sections 67 to 69];

> certify tariffs, at the option of a collective
society referred to in section 70.1, for

the cloing of any protecte& act mentioned
in sections 3, 15, 18 and 21 of the Act.
[Sections 70.1 to 70.191];

P set royalties payable l)y a user to a coHec’cive
society, when there is (lisagreement on
the royalties or on the relate(l terms ancl

conditions [sections 70.2 to 70.4];

> certify tariffs for the retransmission of
distant television and radio signals or the
reprocluction and public performance
Ly educational institutions, of radio or
television news or news commentary
programs and all other programs, for
educational or training purposes

[sections 71 to 76],

P set levies for the private copying of recorded
musical works [sections 79 to 88];

» rule on applica’cions for non-exclusive
licences to use pul)lishecl Worlzs, fixed
performances, published sound recordings
and fixed communication signals, when
the copyright owner cannot be located

[section 77];
L >
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P examine, at the request of the In addition, the Minister of Industry can

Commissioner of Competition appoin’ced direct the Board to conduct studies

under the Competition Act, agreements with respect to the exercise of its powers

made between a collective society and [section 66.8].

a user which have been filed with the

Board, where the Commissioner considers Finally, any party to an agreement on

that the agreement is contrary to the a licence with a collective society can file

public interest [sections 70.5 and 70.6]; the agreement with the Board within

15 days of its conclusion, ’chere]oy avoicling

P set compensation, under certain certain provisions of the Competition Act

circumstances, for £ormer1y unprotecte(], [section 70. 5].

acts in countries that later join the Berne
Convention, the Universal Convention

or the Agreement es’cal)lishing the World
Trade Organization [section 78].
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Operating Environment ...

Historical Overview

In 1925, PRS Engian(i set up a su]osi(iiary
called the Canadian Periorming Rigiits
Society (CPRS). In 1931, the Copyrig]ftt Act
was amended in several respects. The need to
register copyrigiit assignments was abolished.
Instead, CPRS had to (ieposit a list of all
works comprising its repertoire and file tariffs
with the Minister. If the Minister tiiougiit
the society was acting against the pui)iic
interest, he could trigger an inquiry into the
activities of CPRS. Foiiowing such an inquiry,
Cabinet was authorized to set the fees the
society would cilarge.

Inquiries were held in 1932 and 1935.
The second inquiry recommended the estab-
lishment of a tribunal to review, on a
continuing basis and before ti'iey were effective,
pui)iic periormance tariffs. In 1936, the
Act was amended to set up the Copyrigilt
Appeai Board.

On Fei)ruary 1, 1989, the Copyrigiit Board
of Canada took over from the Copyrigilt Appeai
Board. The regime for pui)iic periormance
of music was continue(i, with a few minor
modifications. The new Board also assumed
jurisciiction in two new areas: the collective
administration of rigiits other than the
periorming rights of musical works and the
iicensing of uses of pui)iisiieci works whose
owners cannot be located. Later the same year,
the Canada-US Free Trade [mp/ementation Act
vested the Board with the power to set and
apportion royaities for the newiy created compui—
sory iicensing scheme for works retransmitted
on distant radio and television signais.

Bill C-32 (An Act to amend the Copyrigkt Act)
which received Royai Assent on Aprii 25,
1997, mociiiieci the mandate oi the Boar(i

]3y a(iciing the responsiiniiities for the acloption
of tariffs for the pui)iic periormance and
communication to the puioiic i)y telecommu-
nication of sound recor(iings of musical
worizs, for the benefit of the periormers of
these works and of the makers of the sound
recor(iings (“tiie neigiiioouring rightsn), for
the aciop’cion of tariffs for private copying

of recorded musical Wories, for the benefit of
the rights owners in the Worizs, the recorded
performances and the sound recor(iings (“’cile
i’iome—taping regime”) and for the acioption
of tariffs for off-air taping and use of radio
and television programs for educational or
training purposes (“ti'le educational rigiits").

Generai Powers of tl’le Boarcl

The Board has powers of a substantive and
proce(iurai nature. Some powers are grante«i
to the Board expressiy in the Act and some
are impiicitiy recognize(i iay the courts.

As a rule, the Board holds hearings. No
i’iearing will be held if proceeciing in writing
accommodates a small user that would
otherwise incur iarge costs. The ilearing may
be ciispenseci with on certain preliminary or
interim issues. No iiearings have been held
yet for a request to use a work whose owner
cannot be located. This process has been izept
simpie. Information is obtained either in
writing or ’ciirougii teiepilone calls.

The examination process is aiways the same.
The collective society must file a statement

of propose(i royaities which the Board pui)iisiles
in the Canada Gazette. Tariffs aiways come
into effect on January 1. On or before the
prece(iing 31* of March, the collective society
must file a proposeci statement of royalties.
The users targeteci i)y the proposai (or in the
case of private copying, any interested person)

...}
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or their representatives may object to the
statement within sixty (iays of its pui)iication.
The collective society in question and the
opponents will have the opportunity to argue
their case in a iiearing before the Board.
After (ieiii)erations, the Board certifies the
tariff, pui)iisiies it in the Canada Gazette
and expiains the reasons for its decision in
writing.

Guideiines and Princi ies
Inﬂuencing’ the Board’s Decisions

The decisions the Board makes are constrained
in several respects. These constraints come
from sources external to the Board: the law,
regulations and ju(iiciai pronouncements.
Others are seii—imposed, in the form of guicling
principles that can be found in the Board’s
decisions.

Court decisions also provide a iarge part of the
framework within which the Board operates.
Most decisions focus on issues of proce&ure,
or appiy the generai principles of administrative
(iecision-maizing to the peculiar circumstances
of the Board. However, the courts have also set
out several substantive principies for the
Board to follow or that determine the ambit
of the Board’s mandate or discretion.
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The Board also enjoys a fair amount of
discretion, especia]iy in areas of fact or poiicy.
In making decisions, the Board itself has
used various principies or concepts. Strictiy
speaizing, these principies are not i)in(iing on
the Board. They can be challenged by anyone
at anytime. Indeed, the Board would iﬂegaﬂy
fetter its discretion if it considered itself bound
i>y its previous decisions. However, these
principies do offer gui(iance to both the Board
and those who appear before it. In fact, tiiey
are essential to ensuring a desirable amount
of consistency in decision—maizing.

Among those iactors, the ioiiowing seem to
be the most prevaient: the coherence between
the various elements of the pu]oiic performance
of music tariffs, the practicaiity aspects, the
ease of administration to avoici, as much as
possi]oie, tariff structures that make it difficult
to administer the tariff in a given market,
the search for non—ciiscriminatory practices, the
relative use of pro’cecte(i Worizs, the taleing
into account of Canadian circumstances,
the stability in the setting of tariffs that
minimizes disruption to users, as well as the
comparisons with “proxy” markets and
comparisons with similar prices in ioreign
markets.



Organization of the Board

B oard members are appointecl 13y the Governor in Council to hold office cluring good

behaviour for a term not exceeding five years. They may be reappointed once.

The Act states that the Chairman must be a ju(lge, cither sitting or retired, of a superior,
county or district court. The Chairman directs the work of the Board and apportions its caseload
among the members.

The Act also clesignates the Vice-Chairman as Chief Executive Officer of the Board, exercising

direction over the Board and supervision of its staff.

From left to right

Stephen J. Callary, Brigitte Doucet, the Honourable Justice William J. Vancise,
Francine Bertrand-Venne and Sylvie Charron

Chairman Saskatchewan in November 1983 where he
continues to serve. Mr. Justice Vancise received

The Honourable William J. Vancise, a justice his Queen’s Counsel &esignation in 1979.

of the Court of Appeal for Saskatchewan, He joined Balfour and Balfour as an associate
was appointed part-time Chairman of the in 1961 and in 1963 he was named a partner
Board for a £ive-year term commencing in at Balfour, McLeocl, McDonalcl, Laschuk and
May 2004. In 1996 Mz. Justice Vancise was Kyle, where he became a managing partner
appointecl Deputy ]uclge of the Supreme in 1972. Mr. Justice William Vancise earned

Court of the Northwest Territories. He was an LL.B. from the University of Saskatchewan
appointed to the Court of Queen’s Bench in 1960 and was called to the Saskatchewan
in 1982 and to the Court of Appeal for Bar in 1961.
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Vice-Chairman & )
Chief Executive Officer

Stephen J. Callary is a full-time member
appointed in May 1999 and reappointed in
2004 for a five—year term. Mr. Caﬂary has
served as Managing Director of consulting
firms, RES International and IPR
Interna‘cional; as Executive Director of
TIMEC - the Technology Institute for
Medical Devices for Canada; and as President
of Hemo-Stat Limited and Sotech Projects
Limited. He has extensive international
experience dealing with technology transfer,
software copyrights and patents and the
hcensing of intellectual property rigllts.
From 1976 to 1980, Mr. Cauary worked
with the Canadian Radio-television and
Telecommunications Commission (CRTCQ),
the Privy Council Office (PCO) and the
Federal-Provincial Relations Office (FPRO).
He has a B.A. clegree from the University
of Montreal (Loyola College) and a B.C.L.
degree from McGill University. He was
admitted to the Que]:)ec Bar in 1973 and
pursued studies towards a Drjur. degree in
Private International Law at the University
of Cologne in Germany.

bicm})crs

Francine Bertrand-Venne is a full-time
member appointecl in June 2004 for a ﬁve—year
term. Prior to her appointment, Ms. Francine
Bertrand-Venne was General Manager of the
Société professionne//e des auteurs et des
compositeurs du Quélvec (SPACQ). She was
also legal counsel for labour relations,

the Copyright Act and the Broadcasting Act.
Ms. Bertrand-Venne is a gra(luate of the
University of Sherbrooke (L.L.B. in 1972).

Sylvie Charron is a full-time member
appointecl in May 1999 and reappointecl in
2004 for a five—year term. Before joining
the Copyright Board, she was an Assistant
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Professor with the University of Ottawa’s
Faculty of Law (French Common Law
Section) and worked as a private consultant
in Lroaclcasting, telecommunications and
copyrigh’c law. Prior to her law studies, she
worked with the Canadian Radio-television
and Telecommunications Commission (CRTC)
for 15 years. Ms. Charron is a gracluate of
the University of Ottawa (B.Se. Biology in
1974, M.B.A. in 1981 an(l LL.B. - Magna
cum laude in 1992). Ms. Charron is a
member of the Canadian Association of Law
Teachers, of the Association des juristes

d expression ][rangaise de 'Ontario (AJEFO),
of the Council of Canadian Administrative
Tribunals and is former Vice-Chair of the
Ottawa Chapter of Canadian Women

in Communications and past Executive
Director of the Council of Canadian

Law Deans.

Brigitte Doucet is a full-time member
appointed in November 2001 for a five—year
term. Prior to her appointment, Ms. Doucet
was Legal Counsel, Labour Relations with
I'Association des proa’ucteurs de fi/ms ot de
télévision du Quélaec since October 1999.
She has also been active in the copyright
and music fields as well as in business law.
Fur’chermore, she lectured at the Institut
Trebas on Les affaires de la musique. Prior
to her law studies, Ms. Doucet was an
information technology consultant for more
than eight years. Ms. Doucet is a graduate

of the University of Montreal (LL.B. in 1993).

Note: Detailed injformation on the Board's
resources, inc/ua’ing financia/ statements, can
be ][ouncl in its Report on Plans and Priorities
][or 2005-2000 (Part 111 o][ the Estimates) and
the Peij[ormance Report /[or 2004-2005. These

C[OCZH’VleVltS are or w:// soon be avai/a]ale on tlze

Board’s Web site (www.cla-cda.gc.ca).



Public Performance of Music

B aclzg’roun(l

The provisions under sections 67 onwards
of the Act appiy to the pui)iic periormance of
music or the communication of music to
the pu]oiic ]oy telecommunication. Public
performance of music means any musical work
that is sung or performecl in pu]:)iic, whether
it be in a concert haﬂ, a restaurant, a hocleey
sta(iium, a pul)iic plaza or other venue.
Communication of music to the pu]:)lic l)y
telecommunication means any transmission
i)y radio, television or the Internet. Collective
societies collect royalties from users based

on the tariffs approve(i ]oy the Board.

Hearing’s

During 2004-2005, the Board held one
hearing and one pre—hearing conference.
The hearing, held in May and June 2004,
pertaine(i to the royaities to be paicl Ly
commercial radio stations in 2003-2007
for the communication to the pu]oiic ]oy
telecommunications of musical works in the
repertoire of the Society of Composers, Authors
and Music Publishers of Canada (SOCAN)
and of pul)iishe(i sound recor(iings of musical
Worizs, iorming part of the N eigh]:)ouring
Rights Collective of Canada (NRCCQ)
repertoire. The pre—hearing conference, held
on F‘et)ruary 15, 2005, dealt with proce(iural
matters reiating to SOCAN’s tariff for

ringtones.

Decisions of the Board

The Board issued three decisions in
2004-2005. The first one pertaine(i to various
SOCAN tariffs the Board certified in the

previous fiscal year and for which the reasons

were issue(i on ]une 18, 2004‘ The secon(i

one, rendered on January 14, 2005, certified
NRCC'’s tariff pertaining to the Canadian
Broadcasting Corporation radio. And
iinaﬂy, the third one, rendered on Fet)ruary 25,
2005, certified SOCAN-NRCC tariffs

appiicaloie to pay audio services for the years

2003-2006.

SOCAN i\lultiple Licensing
of Premises and Related Issues,

1998-2007

The propose(i tariffs that were the ol)jec’c of
this decision were filed i)y SOCAN between
1997 and 2003. In the fall of 1998, the Board
initiated an examination of various tariffs
which had raised many complaints or objections,
particularly lz)y the Canadian Restaurant and

Foodservices Association (CRFA), the Hotel
Association of Canada (HAC) and several
small rural communities in Alberta. In general,
these users complaine(i of the unfairness of
having to pay royalties under separate tariffs
for music use in the same premises and the
excessive financial burden of having to pay
cumulative minimum fees , cither for several
events or tariffs.

Hearings (iealing with these issues were held
on Fe]oruary 4 to 6, 2002, and on June 17
and 18, 2003. The Board subsequently
certified the ioliowing tariffs (some of which
were non-contested or for which agreements
were reached):

» Tariff 1.A (Commercial Radio) 2000-2002

> Tariff 1.B (N on-Commercial Radio
Other Than the CBC) 2000-2004

> Tariff 2.B (Ontario Educational
Communications Authority) 2000-2004

...}
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b Tariff 2.C (Société de telédiffusion
du Quéi)ec) 1998-2007

b Tariff 3.A (Cabarets, Cafes, Clubs, etc. —
Live Music) 1999-2004

> Tariff 3.B (Cai)are’cs, Caies, Ciuios, etc. —
Recorded Music Accompanying Live
Entertainment) 1999-2004:

> Tariff 3.C (Aciuit Entertainment Ciui)s)
2000-2004

b Tariff 4.B.2 (Classical Music Concerts,
Annual Licence for Orchestras)
2003-2007

> Tariff 5.A (Exilii)itions and Fairs)
1999-2004

» Tariff 6 (Motion Picture Theatres) 2004
b Tariff 7 (Sizating Rinizs) 1999-2004

> Tariff 10.A (Stroliing Musicians and
Busizers; Recorded Music) 1999-2004

» Tariff 10.B (Marciiing Bands; Floats
witii Music) 1999-2004

» Tariff 11.A (Circuses, Ice Siiows, etc.)
2000-2004

» Tariff 11.B (Comedy Shows and Magic
Shows) 2000-2004

b Tariff 12.A (Tiieme Parks, Ontario
Place Corporation and Similar

Operations) 2000-2004

> Tariff 12.B (Paramount Canada’s
Wonderland and Similar Operations)
1998-2003

> Tariff 13.A (Pul:)iic Conveyances —
Aircraft) 1999-2004

> Tariff 13.B (Passenger Siiips) 2000-2004

> Tariff 13.C (Raiiroa(i Trains, Buses and
Other Public Conveyances) 2000-2004

ANNUAL REPORT 2004-2005

> Tariff 14 (Periormance of an Individual
Work) 2000-2004

» Tariff 15.A (Background Music)
1999-2004

b Tariff 15.B (Telepiione Music on Hoid)
2000-2004

> Tariff 20 (Karaoize Bars and Similar
Estai)iisiiments) 1998-2004

> Tariff 21 (Recreationai Facilities Operate(i
i)y a Municipality, School, Coiiege,
University, Agricul’tural Society or Similar
Community Organizations) 2000-2004:

The Board also certified Tariff 8 (Receptions,
Conventions, etc.) for the years 1999-2004
and Tariff 18 (Recorcieci Music for Dancing)
for the years 1998-2004, which received
speciai consideration in this decision. Finaily,
the Board dealt with the ioﬂowing issues: the
fairness of minimum iees, the burden of
multipie licences and the a(ijustmen’c of tariffs
to account for inflation.

Tariff 8 (Receptions,

Conventions, etc.)

Under the last certified tariff for 1998, the
operator of the premises paici for each reception,
convention or assemi)iy, or for each clay a
fashion show is heicl, $28.75 for an event that
does not include dancing and $57.55 for
one that does. These rates, and the tariff
structure, had been the same since 1991.

This tariff aiways generateci numerous
compiaints or oi)jections in relation to its cost,
invariableness to event size or excessive
administration costs. During the pei'ioci under
examination, SOCAN made several proposals
intended to respon(i to these preoccupations
1)y reciucing the administrative burden or i)y
mocliiying the rate structure so that it vary
with the size of the event.



The Board concluded that SOCAN'’s proposed
changes to Tariff 8 took into account, to a
1arge extent, the main arguments advanced
Ly the various objectors to this tariff over the
years. For example, the quarterly terms of
payment proposecl loy SOCAN should help
reduce the administrative burden of the tariff.

Room Capacity
(Seating and Standing’)

The Board also accepted the objectors’
view that the tariff should vary according
to the size of the event. The tariff certified
for the years 2002 and 2003, which
cuts the rates for smallest rooms, is the
foﬂowing:

Fee Per Event

Without Dancing With Dancing
1 to 100 $20.00 $40.00
101 to 300 $28.75 $57.55
301 to 500 $60.00 $120.00
Over 500 $85.00 $170.00

For 2004, the Board grantecl to SOCAN
an a(ljustment of the rates to reflect inflation,
in accordance with the met}lodology

described later.

Taritf 18 (Rccordccl Music
for Dancing)

The last certification of this tariff dated back
to 1997 and consisted of the £oﬂowing rates

for an annual licence:

Premises Accommodating’ No More Than 100 Patrons

Months of Operation 1 to 3 Days of Operation 4 to 7 Days of Operation
6 months or less $184.44¢ $25825
More than 6 months $258.25 $372.13

Premises Accommodating’ More Than 100 Patrons

20 per cent more than the fees established a]oove, for every 20 additional clients

...>
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SOCAN generaﬂy argued that the current
tariff was much too low and that this became
obvious when comparecl to Tariff 3.C for
adult entertainment clubs. An establishment
that can accommodate 200 persons pays
between $2,1845 and $3,066 under Tariff 3.C.
An establishment with the same capacity
pays only $744 under Tariff 18. SOCAN
aﬂeged that the proposecl increase would
reduce the distortion and would only have
a modest impact on the users’ financial
situation.

Objectors to the tariff, CRFA and HAC,

argued that the proposed increases were
excessive, that the impact on the financial
situation of users was underestimated and
that royalties increased too quiclzly in relation
to the size of the premises.

The Board accepte(l SOCAN’s argument that
Tariff 18 was too low and modified the tariff to
better reflect the value of this type of music use.

The Board accepte(l the views of the o]ajectors
that the rate base increased too quiclzly for
premises that can accommodate more than
100 patrons. The progression in the 1997
certified tariff increased the rate Ly 20 per cent
for each additional 20 clients after the
first 100 clients. The Board certified a slower
progression, which increases the rate Ly

10 per cent for each additional 20 clients
after the first 100 clients.

The Board was aware that the tariff it
certified involved a significant increase, but
nonetheless considered that the resulting
rates were fair and equi’ta]ale and remained
at reasonable levels. As proposed I)y
SOCAN, the Board agreed to spreacl the
rate increase over the five years between
1998 and 2002. It did so ]Jy clistril)uting
the tariff increase equa]ly over these years.
The rates certified for 2002 and 2003
were the foﬂowing (the rates for 2004 were
adjustecl for inﬂation):

Premises Accommodating No More Than 100 Patrons

Months of Operation
6 months or less

More than 6 months

1 to 3 Days of Operation
$260
$520

4 to 7 Days of Operation
$520
$1 040

Premises Accommodating More Than 100 Patrons

10 per cent more than the fees established above, for every 20 additional clients
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Minimum Fees

[t was primarily the small rural communities
that raised the issue of fairness of minimum

£ees, which led SOCAN to prepare a report

and propose options.

Having considered the evidence, the Board
was convinced of the importance of
maintaining minimum fees. An excessive
reduction or elimination of the minimums,
while clearly favouring small users, would
be generaﬂy unfair even if, in some particular
cases, there might not be other solutions.
The Board accepted SOCAN’s arguments
that such a decrease or elimination would
make the collection of fees from small users
unproﬁtal)le and would be equivalent to issuing
a free licence. In the Board’s opinion, it
was reasonable that the minimum fees allow
SOCAN to recover a portion of the costs
incurred through the issuance of a licence.
The minimum fees however should also
reflect the intrinsic value of SOCAN’s music
and repertoire.

The Board reiterated the importance that
SOCAN’s tarigs reflect three overarching

principles.

Minimum fees should be characterized l)y
internal colzerence, such that they should take
into account the entire structure of the
tariffs and the characteristics of the users
to which these tariffs apply. Minimum fees
should be adjusted so that the number of users
who pay them is neither proportionaﬂy too
high nor too low.

Minimum fees should reflect the intrinsic
value of music for users, as well as SOCAN’s
administrative costs in issuing a licence.
It may be expectecl, therefore, that there will

e some horizontal harmonization of the
minimum fees among the different tariffs,
especiaﬂy when similar uses of music are
involved.

Finaﬂy, in the case of those tariffs where
per event licences are issued, an annual
licence also comprising a minimum fee
should be available. This annual licence would
limit the impact of maintaining minimum
fees on small users l)y ena]aling them to accrue
events on an annual basis and there]ay
paying a lower fee than what they would pay
if the tariff were appliecl to each event.
This licence should be so formulated as to
be available only to small users.

l\lultiple Licences

Participants raised the argument that the need
to pay fees for several types of licences
imposecl an excessive burden on users. Yet,
the Board concluded that the evidence

on file showed that only a minority of users
need more than one SOCAN licence

and that they do not face major prolalems.
Nevertheless, the Board commented or
intervened in the £oﬂowing areas.

First, the Board recognizecl that iden’cifying
the licences a user requires can be complex;
it encouraged SOCAN to continue its
efforts in this area.

...}
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Second, in recognition of the overlapping
that could result from the acquisition o
more than one licence loy the same user, the
Board said that it would be favourable to
having the parties attempt to reach a proposal
for a new multifunctional tariff for several
different uses of music in the same hall.

Thircl, the Board certified Tariffs 8 (Recep’tions,
Conventions, etc.) and 21 (Recreational
Facilities) talzing into account many of the
concerns raised lay small users in relation
to multiple licences.

Acl] ustment of Tariffs

to Account for Inflation

The Board last considered the issue of
acljustment of fixed tariffs to account for infla-
tion in 1993. It concluded that while
inflation is but one factor among others in
acljusting tariffs, it is desirable to allow
some adjustment for inflation in the fixed
amounts of the tariffs.

Since music is an input, the Board indicated
in 1993 that the tariffs should follow the
prices of the other inputs in the economy.
Consequently, the Industrial Product Price
Index (IPPI) appearecl to be the best index
to use in adjusting tariffs. For practical
reasons however, the Board decided to use
the annual increase in the Consumer Price
Index (CPI) less 2 per cent, an easy-to-use
formula whose fluctuations followed those

of the TPPI.
This time, the Board accepted SOCAN’s

argument that economic eﬁiciency does not
mean that the prices of all inputs must vary
in 1oclzstep. Economic e{:ﬁciency means, rather,
that the price of a goo& varies with its cost
of production. Since the CPI reflects a wider
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basket that includes services, it constitutes
a better approximation of the “cost of
production" of SOCAN licences than the
IPPI. However, to ensure some balance
between music users and copyright owners,
the Board decided to acljust the fixed tariffs
]3y a percentage equal to the average annual
variation of the CPT less 1 per cent.

NRCC Tariff 1.C
(CBC - Radio), 2003-2005

On April 2, 2002, NRCC filed its statement
of proposed royalties for the years 2003

to 2007. One of the tariff items targeted
the radio of the Canadian Broadcasting
Corporation (CBC), who ol)jected to the tariff
proposal. Subsequently, NRCC and CBC
agreed on a monthly royal’ty rate of $80,000
for 2003, 2004 and 2005, which is identical
to the one certified for 1998-2002.

Talzing note of the agreement, the Board
certified for 2003-2005 a tariff identical
(except for some minor modiﬁcaﬁons) to the
one certified for 1998-2002. NRCC’s
tariff proposal as well as CBC'’s objections
are maintained for the years 2005 and 2006.

SOCAN-NRCC Pay Audio
Services Tariff, 2003-2006

For the years 2003 and 2004, SOCAN and
NRCC filed separate tariff proposals for pay
audio services. These services are cligi’cal music
services offered to direct-to-home satellite
or (ligital cable loroa(lcas’cing subscribers. Bell
ExpressVu, CBC/SRC (Galaxie), the
Canadian Cable Television Association, Corus
Entertainment Inc. (Max Trax) and Star
Choice Communications Inc. objecte(l to
the proposals. DMX Music Inc. o]ajected

to NRCC'’s tariff for 2004.



For the years 2005 and 2006, SOCAN and
NRCC filed a joint statement of proposed
royalties. They proposed rates of 12.35 and
5.85 per cent of affiliation payments,
respectively. This con'esponclec[ to the rates
the Board would have certified for 1997

to 2002, had it not applied a 10 per cent
discount because the tariff was new. The

rates proposecl for small systems were half
of the main rates. No one ol)jectecl to the
proposed tariffs.

On January 26, 2004, after the Federal Court
of Appeal dismissed NRCC’s applica’cion for
judicial review of the 1997-2002 pay audio
tarif{, NRCC informed the Board that an
agreement had been reached involving SOCAN
and all ol)jec’cors. The latter su]:)sequently
withdrew their o]ojections providecl that the
tariff certified for 2003-2006 be the same
as the one proposed for 2005 and 2006. The
tariff certified loy the Board for the periocl
2003-2006 reflects the agreement.

Copyright Board of Canada
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The Act provides for royalties to be paid l)y
cable companies and other retransmitters
for the carrying of distant television and radio
signals. The Board sets the royal’cies and

allocates them among the collective societies
representing copyright owners whose works
are retransmitted.

In 2004-20085, no hearings were held nor

an ecl1s10ns rendadered.
y decisi dered

Private Copying

7 -

B aclzg’roun(l

Decision of the Board

The private copying regime entitles an
individual to make copies of sound recordings
of musical works for that person’s personal
use (a “private copy”). In return, those who
make or import recorcling media orclinarily
used to make private copies are required to pay
a 1evy on each such medium. The Board
sets the levy and designa’ces a single coﬂecting
l)ocly to which all royalties are paicl. Royalties
are pai(l to the Canadian Private Copying
Collective (CPCCQ) for the benefit of eligil)le

authors, performers and PI'OCIHCGI'S.

The regime is universal. All importers and
manufacturers pay the levy. However, since
these media are not exclusively used to copy
music, the 1evy is reduced to reflect non-music
recor(ling uses of media.

On March 5, 2004, CPCC filed its proposed
tariff for 2005. Four associations and
corporations, including a group of retailers
of blank audio recording media, o})jected

to the proposal.

CPCC su]:)sequently asked that the matter
be expecli’ced. The retailers o];)jected to this and
asked that the Board a(lopt for 2005 an
interim tariff that would be at least 25 per cent
lower than the 2003-2004: certified tariff.
In its decision of December 14, 2004, the
Boarcl, with the agreement of CPCC and
the other objectors, extended indeﬁnitely,
on an interim basis, the application of
the Private Copying 7211’1']9{ 2003-2004. The
Board found that the arguments of the
retailers in support of a lower interim tariff
were without merits. The nature of the
relevant market demanded a certain s’ca]oili’cy.

Copyright Board of Canada
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B aclzg’round

Decision of the Board

Sections 29.6, 29.7 and 29.9 of the Act

came into force on January 1, 1999. Since

then, educational institutions and persons
acting under their auttxority can, without
the copyright owner’s authorization, copy
programs when ttley are communicate

to the pul)lic and pertorm the copy before
an audience consisting primarﬂy of students.
In a nutshell, institutions can copy and pertorrn
news and news commentaries and keep and
pertorm the copy for one year without tlaving
to pay royalties; after ttlat, ttley must pay
the royalties and comply with the conditions
set ljy the Copyright Board in a tariff.
Institutions can also copy other programs
and su]oject-matters and keep the copy for
assessment purposes for ttlirty days; if they
1eeep the copy any 1onger, or if they pertorm
the copy at any time, the institution must
then pay the royalties and comply with the
conditions set Ly the Board in a tariff.
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On March 27, 2002, the Educational
Rights Collective of Canada (ERCCQ) filed its
statement of propose(l royalties to be collected
from educational institutions for the years

2003 to 2006.

The tariff proposal contained rates higtler
than the ones certified for 1999-2002. The
Association of Community Coﬂeges of Canada,
the Association of Universities and Coueges
of Canada, the Canadian Schools Board
Association and the Council of Ministers of
Education, Canada ot)jected to it.

On December 18, 2002, the Board had
extended on an interim basis the applioation
of the tariff it had certified for 1999-2002,
with minor changes to the reporting require-
ments. On September 20, 2004, ERCC
informed the Board that it had reached an
agreement with the ot)jectors, who sut)sequently
withdrew their objections. On January 14,
2005, the Board certified for the perio& 2003-
20006, a tariff identical to the interim tariff.




Media Monitoring
Baclzg’roun(l

Sections 70.12 to 70.191 of the Act give
collective societies that are not subject toa
Speciﬁc regime the option of filing a propose(l
tariff with the Board. The review and certifi-
cation process for such tariffs is the same as
under the speci{-ic regimes. The certified tariff
is enforceable against all users; however, in
contrast to the specific regimes, agreements
signecl pursuant to the general regime take
precedence over the tariff.

Hearing’s

In 2004-2005, the Board held one hearing

pertaining to media monitoring.

Decision of the Board

On March 26, 2005, the Board rendered
the foﬂowing decision.

Broadcasters hold the righ’c to reprocluce their
programs and to fix their communication
signals. A commercial media monitor sys-
tematicaﬂy monitors the media sources of
information with a view to providing its clients
with information that interests them. In the
process, they reproduce programs and fix
the communication signals that carry them.
To do either, they require a licence.

The Canadian Broadcasters Rights
Agency (CBRA) is the exclusive agent

or the vast majority of Canadian private
radio and television broadcasters in the
media monitoring market. In that role, it is
governecl Ly sections 70.1 to 70.6 of the
Act. Tt has the option of negotiating individual
agreements or seelzing certification of a tariff
that applies to all users with whom it has not
agree(l on a licence. It chose to do both.

CBRA first filed two series of proposecl
tariffs. The first targe’ced commercial media
monitors, the second provincial and federal
institutions that perform their own media
monitoring. [t then reached agreements
with ten commercial monitors representing
at least 95 per cent of the market in Canada,
as well as with some provincial governments.
Those who had filed o]ojections ceased to
pursue them. iny CBRA participate(l in the
one-day hearing into this matter. The decision
deals separa’cely with commercial and non-
commercial media monitors.

The original tariff proposals were based
on certain assumptions about how monitors
operate, many of which had to be set aside.
The terms of the licences CBRA had issued
differed significantly from the original tariff

proposal. The CBRA asked that the certified
tariff reflect these signifieant changes.

The Board noted the unusual nature of the
situation it was asked to address. CBRA
had reached agreements with Virtually all
the relevant market. No one was talzing issue
with the new tariff proposal. It was up to the
Board to identi{;y many of the issues that are
addressed in the rest of these reasons, some
of which for future reference. Despite this, the
Board still felt in the end that it was certifying
a tariff based on an unclerstan&ing of the media
monitors” business practices and needs that
it considered less than fuﬂy satisfactory.

Commercial Media Monitors

Two 1egal issues first retained the Board’s
attention.

The first arose because the new tariff proposal
probably was more clemancling for some

than the original tariff proposal. The Board
o o0 >
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considered whether the ultra petita principie
ougil’c to appiy in the circumstances. Accor(iing
to that principie, a decision-maker cannot
grant more than what was asked. The Board
has aiways considered it possiijle to set higher
rates if this could be done iairiy. There are
cogent reasons Wiiy ultra petita ougiit not

to appiy in proceedings before the Board. The
Board has the power to certiiy tariffs. To
appiy the principie would defeat that power.
The principle also causes serious proi)lems
in setting the terms and conditions of a tariff.
The choice of a tariff formula iargeiy dictates
what are the appropriate terms and conditions.
Appiying the principie would have resulted in
a certified tariff that did not reflect the media
monitors’ business practices. The Board noted
that in a decision issued on December 14,
2004 which is abstracted elsewhere in this
report, the Federal Court of Appeal appearecl
to endorse the anaiysis outlined above.

Aiso, siiortiy before the iiearing on this matter,
the Supreme Court of Canada issued its
decision in the matter of CCH Canadian Ltd.
v. Law Society o][ Upper Canada 2004
SCC 13]. The decision contains two ruiings
concerning the concept of fair (ieaiing that
may be relevant to certain tariffs. The first
is that proii’t-(iriven research may constitute
fair cieaiing. The second is that the person
who facilitates another person’s fair cieaiing
may be entitled to the same protection as the
first person. This left open the possii)iiity
that certain activities of media monitors may
not constitute protecte(i uses for which they
would require a licence. The Board concluded
this was neither the time nor the piace to
(iispose of this issue.

As for the rate, CBRA initiaiiy sougiit royalties

of 25 per cent of a monitor’s income for the
reproduction of the broadcasters’ programs and
25 per cent for the fixation of their signais.
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The rate iinaliy agree(i upon was 9 per cent.
Given the record of the procee(iings and
evidence on ioreign practices, the Board
concluded that this was a fair rate under the
circumstances.

No one oi)jecteci to the provisions of the new
tariff proposai. Stiii, the Board addressed

a number of issues.

Thus, the Board expiaineci Wiiy it had included
revenues obtained through an indirect use
of the CBRA repertoire in the rate base. A
monitor cannot prepare notes, conduct
research or provide access to a database of
excerpts until it has reproduce(i a broadcaster’s
programs and fixed its signai. Therefore, it
makes sense to include the revenues from these
activities in the rate base.

The Board also ensured that the certified
tariff did not include provisions that could
be assimilated to an iilegai su]o(ieiega’cion of
the Board’s discretionary powers. [t allowed
broadcasters to impose an emi)argo on works
that are otherwise part of the licensed reper-
toire; ti'iougil probiematic, the request was
supporte(i i)y eminentiy practicai reasons. By
contrast, the Board did not grant CBRA the
discretion to add to the reporting requirements
imposed on users.

The Board agree(i to some extent that earlier
iicensing agreements proviclecl a benchmark
the Board could use in setting a tariff. Having
said this and given, among other tiiings,
how iiigi'iiy concentrated the market was, the
tariff became not so much the norm as a
i)aciz(irop that will appiy ]oy default where
CBRA and a monitoring firm are unable

to reach an agreement. Under those circum-
stances, differences between the tariff and
the licences should be cieariy tiiougiit out
and doubts generaily should be resolved



in favour of users. The manner in which a
monitor is informed of changes in CBRA’s
membership is a case in point. Appended

to each licence is a list of CBRA members.
The tariff proposal was silent on the issue.
In the encl, the Board required that CBRA
provicle an up(latecl memloership list from time
to time or post and maintain such a list on
a pul)licly accessible website.

CBRA also wanted that monitors be requirecl
to supply a list of customers once a year. Even
though it had some misgivings, the Board
concluded that the request was reasonable.
While it is not needed for the purposes of
clistri]aution, the information will allow CBRA
to gain a better unclerstanding of the
market in which its repertoire is loeing used.
The conficlen’ciality concerns that were raised
were not without merit, however. Customer
lists often constitute highly sensitive and
valuable information. For that reason, the
tariff prevents that information from Leing
used for purposes other than those for
which it is proviclecl.

F‘inally, CBRA asked that interest on late

payments be calculated according to a different
formula than the one usuaﬂy used in the
Board's tariffs. The Board concluded that it
would not be appropriate to adopt the proposecl
interest clause without further jus’ciﬁca’cion.
The matter could be the su]oject of a wider
debate in the context of another proceeding
where the point of view of other interested

parties could be heard.

It should be noted that the tariff imposes
less demanding reporting requirements on
monitors whose yearly revenues are less than

$100,000.

Non-Commercial Media Monitors

Some institutions outsource their media
monitoring; others do their own. At the time
of the hearings, CBRA had signed agreements
with three provincial governments and had
reached an agreement in principle with part
of the Canadian government.

The proposed tariff was somewhat confusing
in its definition of “monitor”. Tt targetecl
federal and provincial government departments,
agencies and Crown corporations, Parliament
and 1egislative assemblies, and federal and
provincial political parties and organizations.
The certified tariff extends to members of
Parliament and of 1egislative assemblies and
to registered parties. There was no need to
mention represented parties or constituency
offices of members of Parliament or of
1egis1ative assemblies. Finaﬂy, the Board was
not wiﬂing to extend the ambit of the tariff

to such Vaguely defined entities as political
organizations. CBRA did not seck a tariff
that would apply to municipalities, private
corporations, not—for—proﬁt associations or
charitable institutions.

The non-commercial tariff mirrors the
commercial tariff as much as possible. Main
differences concern the rate I)ase, the purpose
of the monitoring and the adapta’cion of terms
and conditions to the peculiar circumstances
of non-commercial monitors. Where the Board
was unconvinced ]oy the underlying rationale
put forward 1)y CBRA, no distinction was
made. Further differences had to be made
between the non-commercial tariff and the
non-commercial licences. Thus, while it is
possible in a licence to provicle added clarity

...}
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to the definition of the rate base or the
determination of the uses that will be a]lowe(l,
that is not possil)le in the case of a tariff
that will apply to circumstances that cannot
be £L1Hy pre(licte(l. A section was added in
respect of exemptions regarcling below-threshold
media monitoring costs, reﬂecting the
exemptions afforded in the commercial tariff.

Foﬂowing up on its agreement in principle
with the Attorney General of Canacla, CBRA
propose(l a further set of provisions targeting
institutions or groups of institutions with more
than 15 decentralized monitoring offices,
generating less than $100,000 in royal’cies
in a given year. The addition of this option
would have overly complicated the text of the

tariff. The certified tariff does not offer this
additional option.

The commercial tariff talzes effect on

January 1, 2000. The non-commercial
tariff takes effect on January 1, 2001.
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Those are the dates for which the tariffs had
been filed. Based on available information,
the Board estimated that the agreements with
commercial monitors and the a’ctending
tariff would generate royalties in the order of
three-quarters of a million dollars per year,
while the agreements with non-commercia
monitors and attending tariff would trigger

yearly payments of slightly more than one
hundred thousand dollars.

The decision notes that throughout the
process, CBRA was wi]ling to listen to the
concerns of users and to thoroughly respon(l
to the Board’s numerous questions. [t
also notes the wiHingness displayecl }Jy the
Attorney General of Canada in helping
gather and generate information that made
it possible to better understand how media
monitoring takes places within the federal
government.



ursuant to section 70.2 of the Act, the

Board can arbitrate disputes between a col-
lective society that represents copyright owners
and the users of the works of those owners. Its
intervention is triggere(l ljy application l)y
either the collective society or the user.

In 2004-2005, one applica’cion was filed
with the Board by Access Copyright.

On March 31, 2004, Access Copyright filed
its first proposecl tariff for the reprographic

reproduction of works in its repertoire for use

in elementary and secondary schools. The
proposal is for the years 2005 to 20009; it does
not target Quel)ec. It was published in the
Canada Gazette on Apn'l 24, 2004. A coalition
of ministers of education and Ontario school
boards oljjected to it; hearings into the matter
are scheduled to start in January 2007.

The pan—Canadian licence that was in effect
at the time the proposed tariff was filed expired
on August 31, 2004. On July 13, 2004,
Access Copyrig}lt filed an applica’cion to set
the terms and conditions of a licence for the
period from September 1 to December 31,
2004. Tt also asked for an interim decision
that would apply from Septemher 1, 2004
until the tariff was certified.

On August 27, 2004, Access Copyright
sent to the Board copy of an agreement
setting out the terms and conditions of an
interim licence for the relevant period and
withdrew its request for an interim decision.
Access Copyright maintained its request
for a permanent licence and for a tariff; these
will be addressed in later decisions.

Copyrig’ht Board of Canada
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ursuant to section 77 of the Act, the
P Board may grant licences auttlorizing the
use of pui)iisiie(i works, fixed pertormances,
put)iishe(i sound recor(tings and fixed commu-
nication signals, if the copyrigtit owner is
unlocatable. However, the Act requires licence
applicants to make reasonable efforts to
find the copyrigtit owner. Licences grante(i
ioy the Board are non-exclusive and valid
oniy in Canada.

Since its inception in 1989, the Board
has issued 150 licences. In 2004-2005,
38 applications were filed with the Board

and 16 licences were issuect as follows:

» Don Pedro Payne, Ottawa, Ontario, for

the reproduction of architectural pians
created t)y Concept Gennic Inc. —
Buiicting @ Design Tectinoiogy for the
property located at 91-93 Ariington

Avenue in Ottawa.

4 Deerpark Management Limited, Ottawa,
Ontario, for the reproctuction of architec-
tural pians created ]Jy Peter Pivcko for the
property iocatect at 99 Hoiianci Avenue in
Ottawa.

> Dr. Pau/]ackson, Montreai, Quel;ec, for
the reproduction in a book of a cartoon
i)y Stewart Cameron pu]oiisi'ie(i in 1943
in his book entitled Basic training daze:
candid cartoons o][you and me in the army
(pu]oiisiier uniznown).

» Aaron Burnett, Winnipeg, Manitoba,
for the mechanical reproctuction of the
song iyrics A Lea][ Fan’s Dream written
loy Doug Moore (pubiistler uniznown),
pui)iishect in 1961 as a singie and in
1996 on the record album Ear/y Canadian
Rockers, Vol. 3, Collector Recorcts,
Holland.
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__Unlocatable Copyright Owners

Richard Brant, Ottawa, Ontario, for the
reproduction of architectural plans created
in 1952 t)y James Moor and Sons Ltd.
for the property located at 126-128 Baseline
Road in Ottawa.

Morrison Herskfie/a] Limitea], Ottawa,
Ontario, for the reproduction of archi-
tectural pians created i)y McDonald
Developments, Roy Allen & Associates
and J.G. Knowlton Ltd. for the property
located at 2716 Richmond Road in
Ottawa.

Fric Clzarron, Ottawa, Ontario, for the
reprO(iuction of architectural pians created
i)y “Tracey” on Fei)ruary 12, 1990 for
the two-story addition to the property
located at 27 Monk Street in Ottawa.

Sarah Hourikam, Ottawa, Ontario,
for the reproduction of architectural
pians created i)y Maclean and Associates
in 1990 for the property located at
522 Mariposa Crescent (Rocizciitte) in
Ottawa.

Anne Marie Barter and Rana]y Sauvé,
Ottawa, Ontario, for the reproduction
of architectural plans created in 1976
ioy Campeau Homes for the property
located at 166 Bourbon Street in
Ottawa.

Summit REIT Property Management Ltd.,
Caigary, A”:)erta, for the reproduction
ot architectural pians created in 1975 1)y
K. Robert Trueman, arctiitect, for the
property located at 3501, 54" Avenue
SE in Calgary.



4 Ma/oney Property Management Inc.,
Ottawa, Ontario, for the reproduction
of mechanical and electrical pians
created ioy J. G. Knowlton Ltd. for the
property located at 250 Rideau Place
in Ottawa.

» Alastair Gale Inc. Architect and P/anning
Consu/tant, Ottawa, Ontario, for the
reproduction of architectural pians created
i)y J. Morris Wooiison, arci'iitect, for
the property located at 218 Maclaren Road
in Ottawa.

» CRESA Fartners, Caigary, Alberta, for
the reproduction of mechanical and
electrical pians created i)y Hrudko Bustos
Engineering of Caigary for the property
located at 2905, 12" Street NE in Caigary.

> Controlex Corporation, Ottawa, Ontario,
for the reproduction of architectural
pians ordered i)y Macdonald Developments
in 1990 for the property located at
4025 Innes Road in Ottawa.

| 2 ﬂigenex nc., Ste—}uiie, Quéi)ec, for the
reprociuction of architectural pians created
in 1977 ioy Angeio A. Kolenc for the
property located at 33 Banner Road in
Ottawa.

» Robin Langc[on, Record Producer of
Toronto, Ontario, for the mechanical
reprocluction on CD of five musical
works (autiiors and puioiisi'iers uniznown).

In a(i(ii’cion, the Board rendered three decisions
(iismissing applications. In two instances,
there was compiete absence of evidence that

the works had been pui)iisiieci. The first one,
filed ioy the Canadian Centre for Architecture
of Montreal was for the repro&uction and
(iispiay, in the context of the exhibition Les
années 00 : Montréal voit grano], three
pi'iotograpiis taken in 1955, 1957 and 1967
which are at the National Archives of Canada.
Neither the appiicant nor the National
Archives of Canada were able to provicie
any hint whatsoever of puioiica’cion. The
other appiica’tion, filed i)y the Office of the
Lieutenant Governor of Queiaec, was for
the reproduction, in a book on the iiis’cory
of lieutenant governors of Quei)ec, of

a pi'iotograpii taken on the opening ciay

of the November 1959 legislative session.
The name of the piiotograpiier was unknown
and the appiicant was unable to provicie any
evidence that the picture had been pu]oiisiiecl.

As for the appiica’cion filed ]oy Ms. Dominique
Marquis of Montreai, she wanted to reprociuce
headlines and excerpts from articles pu]oiisiie(i
in L/Action oatlzo/ique between 1910 and 1938.
Based on the recorci, the Board concluded
that the iclentity of those who authored what
the appiican’t seeked to reprO(iuce was not
known. Consequentiy, the Board concluded
that the works were anonymous works
pui)iisile(i more than £ifty years ago. Hence,
there was no (ioui)t, pursuant to paragrapii
6.1(&) of the Copyriglzt Act, that the works

were in the puioiic domain.
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SOCAN Tariff 22
(Music on the Internet)

On October 27, 1999, the Board issued
its first decision clealing with SOCAN’s
proposed Tariff 22 concerning the communi-
cation to the public of musical works on

the Internet. On May 1, 2002, the Federal
Court of Appeal granted in part SOCAN’s
application for judicial review of the Board’s
decision. On March 27, 2003, the Supreme
Court of Canada grantecl leave to appeal from
the decision. On June 30, 2004, the Court
reversed part of the decision of the Court

of Appeal.

The decision reached a number of conclusions
each of which will constitute significant
guidelines when time comes for the Board
to set certain tariffs. These conclusions
appear to rely on two basic principles. The
Court reiterated that in its recent clecisions,
it sought to balance between promoting the
pu]olic interest in the encouragement an
dissemination of works and ol:)taining a just
reward for the creator. The Court then added
that the use of Internet should be facilitated
rather than (liscourage(l, but this should not
be done unfairly at the expense of the creator
of the works.

The relevan’c conclusions can Le stated as
follows.

First, a communication l)y telecommunication
occurs when music is transmitted from the
hos‘c server to the end user.

Seconcl, it is the content provider who effects
a telecommunication. Each transmission
must be looked at individuauy to determine
whether in that case, an intermediary merely
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acts as a conduit or whether it is acting as
something more. Generally spealzing, however,
only the person who posts a musical work
communicates it.

Thircl, an Internet communication that
crosses one or more national boundaries
“occurs” at a minimum in the country of
transmission and in the country of reception.
Copyright infringement occurs in Canada
where there is a real and substantial connection
between this country and the communication
at issue. An analysis of Canadian decisions
and of European, American, Australian and
French 1egis1a’cion on the issue led to the
conclusion that Parliament could regulate
a communication so long as it presented a
real and substantial connection with Canada.
Furthermore, Parliament intended to exercise
its copyrigh’c jurisdiction to impose hal)ility on
every participant in an Internet communication
with such a connection to Canada. In terms
of the Internet, relevant connecting factors
would include the situs of the content
provi&er, the host server, the intermediaries
and the end user. The Weight to be given

to any par’ticular factor will vary with the
circumstances and the nature of the dispute.

Fourth, paragraph 24(1)(17) of the Act,
when stating that participants in a telecom-
munication who only provicle the means of
telecommunication necessary are deemed
not to be communicators, is not a simple
exception to the violation of copyrigl'lt; rather,
it is an important clement of the balance
struck ]oy the statutory scheme. Whatever
means are reasonaloly useful and proper

to achieve the benefits of enhanced economy
and e{'ficiency are “necessary”. So 1ong as an
Internet intermecliary does not itself engage



in acts that relate to the content of the
communication, whose participation is content
neutral and confines itself to provicting

“a conduit” for information communicate
ioy others, then it will fall within paragrapti
2.4(1)(b). The person who makes the work
available for communication is not the
host server provicter but the content provi(ier.
Having said this, a service provicter can piay
many roles. Copyrigiit iiat)iiity may attach
to the added functions. The protection
provictect t)y paragrapi'i 2.4(1)(b) relates oniy

toa protectect function.

So, the Court concluded that cactling for the
purpose of eniiancing Internet economy and
etticiency is “necessary” within the meaning
of paragraptl 2.4(1)( b). The means “necessary”
are means that are content neutral and are
necessary to maximize economy and cost-
effectiveness. Parliament has decided that
there is a put)iic interest in encouraging
intermediaries who make telecommunications
possii)ie to expan(i and improve their
operations without the threat of copyrigiit
intringement. To impose copyrigiit iiat)iiity

on intermediaries would ot)viously chill that
expansion and cieveiopment, as the iiistory
of cactiing demonstrates. That interpretation
best promotes the pu]aiic interest in the
encouragement and dissemination of works
of the arts and intellect without (tepriving
copyrigtlt owners of their iegitimate entitlement.
Caciiing is content neutral and ougiit not to
have any iegai ]aearing on the communication
between the content provider and the end user.

Fittti, when massive amounts of
non—copyrighte(i material are accessible to
the end user, it is not possit)ie to impute

to the Internet service provicter, based soieiy

on the provision of Internet taciiities, an
auttiority to download copyrigtlte(i material
as opposed to non—copyrigiitect material.
Copyrigiit iiai)iiity may attach if the service
provi(ier has notice that a content provi(ier
has posteci intringing material on its system
and fails to take remedial action. Stiii,

an overly quiclz inference of “authorization”
would put the service provicler in the difficult
position of ju(iging whether the copyrigtit
oiojection is well founded, and to choose between
contesting a copyrigtlt action or potentiaiiy
]:)reaciiing its contract with the content provi(ier.
A more effective reme(iy to address this
potentiai issue would be the enactment ]3y
Parliament of a statutory “notice and take
down” proce(iure as has been done in the
European Community and the United States.

For his part, LeBel J. would have affirmed
the Board’s determination that an Internet
communication occurs within Canada when

it originates from a server located in Canada.
Stakeholders need to know with a (iegree
of certainty whether tiiey will be liable in
Canada for a communication of copyrigtite(i
works. The test provi(ie(i ]oy the Board is
practicaiiy sound and provi(ies the requisite
pre(iictat)iiity. It best accords with the meaning
and purpose of the Act and accords with
the principie of territoriality of international
copyrigiit law. It is a straighttorward and
iogicai rule and rea(iily applicaioie ]oy the Board
in setting tariffs, t)y the courts in intringement
procee(tings and t)y solicitors in provi(ting
advice to their clients.

By contrast, the real and substantial connection
test is used mostiy in the recognition and
enforcement of ju(igments from other provinces
or countries. [t is not a principie of iegisiative
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jurisctiction and applies onty to courts. It is
inconsistent with the territoriality principte
in that it may reach out and grasp content
provicters located in Bangalore who post
content on a server in Hong Kong based only
on the fact that the copyrigtltect work is
retrieved t)y end users in Canada. Its application
raises privacy issues, t)y encouraging the
monitoring of an individual’s surting and
ctownloacting activities. Privacy interests

of individuals will be directly implicate(t
where owners of copyrightect works or their
collective societies attempt to retrieve data
from Internet service providers about an end
user’s ctownloacting of copyrightect works.
One should therefore be ctlary of a(topting

a test that may encourage such monitoring.

[Society o][ Composers, Authors and Music
Publishers o][ Canada v. Canadian Association
o][ Internet Provizjers, [2004] 2 S.C.R. 427,
2004 SCC 45]

Private Copying

The Board’s decision of December 12, 2003,
certitying the Private Copying Eriﬁ{ 2003-
2004 triggere(t three applications for ju(ticial
review. The Federal Court of Appeat heard
the applications on October 12 and 13, 2004.
On December 14, 2004, the Court grantect

one of the applications for part.

The applications raised four issues. First,

is the private copying regime constitutionaﬂy
valid? Second, could the Board rule that the
zero-rating program operate(t t)y the Canadian
Private Copying Collective (CPCC) had no
1ega1 basis? Third, could the Board set levies
on memory embedded in ctigital audio
recorders? F‘ourth, could the Board set rates

that were tligtler than what CPCC had
requested?
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Constitutional Vali(].ity

A coalition of retailers argued that the private
copying regime is not copyrigtlt law, that
the levy scheme is a tax and that the regime
is excessively broad and vague and not
sutticiently connected to copyrigtlt law. The
Court (tisagree(t.

The private copying regime is in pittl and
substance copyrigtlt law. The essential element
of the federal competence over copyrigtlt
involves the establishment of a legal framework
aHowing rights holders to be rewarded for
the reproduction of recorded music t)y third
parties. The regime achieves this. It 1egalizes
private copying while provicting that rights

olders are compensatect. The price of ctoing
so is sometimes borne t)y persons who do
not private copy. Still, every element of the
regime is sutticiently linked to Parliament’s
goal to compensate rigtlts holders.

The levy is not a tax, but a regulatory charge.
A tax usuaﬂy is: (1) enforceable t)y law,

(2) imposed pursuant to the auttlority of
Parliament, 3) levied 1)y a pul)lic t)orty, and
(4) impose(t for a put)tic purpose. Also, if a
nexus exists between the quantum ctlarged
and the cost of the service provictect, or if
the 1evy is so connected to a regutatory scheme
that treating it as a tax would frustrate
federalism, the ctxarge is not a tax but a fee.

The Board had reasoned that the 1evies

were not impose(t ]oy it since it cannot set
the tariff process in motion nor collect the
amounts owing. It also held ttlat, although
the regime was enacted for the benefit of the
Canadian put)lic, it is inaccurate to say that
the levies were for a put)lic purpose. The Court
(tisagree(t on both counts. The 1evy supports
the creators and the cultural industries l)y



strileing a balance between the rights of creators
and users. As such, the 1evy is collected
for a pu]olic purpose, even though it is paicl
clirectly to rights holders. CPCC initiates
the process and collects the 1evies, but the
Board sets the 1evy. As such the 1evy is

levied Ly a public lz)ocly.

This left the question of whether the levy
isa regulatory cl'large. Factors to consider
include the presence of: (1) a complete and
detailed code of regula’cion; (2) a specific
regula’cory purpose which seeks to affect the
individual behaviour; 3) actual or properly
estimated costs of the regulation; an

4) a rela’cionship between the regulation
and the person Leing regulated. Applying
these £actors, the Board held that the regime
was a regula’cory scheme. The Court agree&.

Though simply expresse(l and organized,
the scheme is both complex and detailed. The
Board’s valuation model links the 1evy
rate to the revenue shortfall for rights holders
resul’ting from copying ]3y consumers. As
such, the regime is a complete and detailed
code of regula’cion that meets the first factor.

The 1evy is compu’ted in order to advance the
statutory scheme. The Board must ensure
that there is a correlation between the extent
of the private copying that occurs loy the
use of the blank media and the levies that are
certified with respect to such media. This
satisfies the third factor.

By maleing blank media available to consumers,
manufacturers and importers allowed for the
proli£eration of consumer copying and there]ay
caused the need for the regime. Retailers
arguecl that manufacturers and importers are
not responsi]ole for the i]legal acts of consumers.

However, to have “caused the need” for a
regulation, it is not necessary for the manufac-
turers and importers to have been responsible
for private copying in the legal sense. [t is
enough that they have provi(led the means
l)y which private copying takes place. This
takes care of the fourth factor.

The second factor is also present. By
legalizing private copying, the regime enables
and may encourage individuals to copy
recorded music on blank media. This in turn
may encourage the wider dissemination of
recorded music and increase creative efforts
]3y rights holders through increased sales
of blank media. As such, the levy affects the

behaviour of individuals.

The lcg’ality of the

zero-rating program

The zero-rating program was initiated Ly
CPCCon a voluntary basis. Users first
obtain a certificate number allowing them
to purchase media 1evy—£ree from authorized
manu£acturers, importers and distributors,
who are also required to register with

CPCC and sign agreements.

The program has been the sul)ject of
inconsistent rulings ]:;y the Board.
However, the Board has throughou’c taken
the position that the exemption extended

l)y CPCC under the program is not authorized
under the Act. In Private Copying I, the
Boarcl, without ol)jecting to the program, indi-
cated that it could not take it into account
in setting the 1evy. In Private Copying 1I, the
Board held that, although it could not
create exemptions, it could take the program
into account in setting the 1evy. In Private
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Copying I1I, the Board held both that it could
not take the program into account in
setting the 1evy and that the program had
no legal basis and was therefore iﬂegal.

CPCC submitted that the Board exceeded its
jurisdiction in declaring the program to be
iﬂegal and, Ly extension, CPCC’s zero-rating
agreements. The Act does not grant the
Board the power to rule upon the legality
of private agreements unless this is necessarﬂy
linked to its rate-setting function. By
cleclaring the program to be iﬂegal, the Board
ignored CPCC’s righ’c to waive the collection
of statutory debts owing to it. In any event,

CPCC saicl, the decision was both incorrect

in 1aw an(l unreasonab]e.

Before deciding whether the Board erred in
law when it held that it should clisregarcl
the zero-rating program in setting a levy, the
Court ’chought it important to deal with
the inal)ility of CPCC or the Board to create
exemptions from the 1evy. The Board held
that the program is not authorized loy the Act
essentiaﬂy because if Parliament had intended
to insulate non-copiers from the effects of the
regime, it would have so proviclecl or would
have proviclecl the Board with the tools to

accommoclate those persons.

The Board’s conclusion that it does not
have the power to create exemptions was
not contested. If a statute speciﬁes exceptions
toa general rule, other exceptions generaHy
are not to be read in. Subsections 82(2) and
86(1) of the Act provide exceptions to the
1evy. Parliament expressly empowered Cabinet
to exclude from habili’cy certain media. Finaﬂy,
paragraph 81(a) provi(les that Cabinet, and
not the Board or coHecting bodies, may make
regulations respecting procedures for the
operation of the section 86 exemption. [t
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cannot credibly be suggested that Parliament
envisaged that CPCC could create and
administer exemptions that are not explicitly
created lz)y the statute.

The words of an Act are to be read in their
entire context and in their grammatical
and ordinary sense harmoniously with the
scheme of the Act, the o})ject of the Act,
and the intention of Parliament. The strongest
argument in favour of an implicit authority
to grant the exemptions which underlie the
zero-rating program was the suggestion
that this program goes some way to achieving
statutory o]ojectives. However, it must still be
shown that Parliament intended such a grant.
The Board, having confronted this question,
concluded that it did not have the 1egal
autl'lority to create exemptions. It noted the
total absence of legislative control over
the power being claimed Ly CPCC and the
importance of the consequences ﬂowing
from the zero-rating program. CPCC would
effectively regula’ce the market for blank CDs,
there]oy engendering distribution problems
]:)y £orcing sales outside the normal supply
chain. The Board expressed reservations
about the fairness of the program and its
potential for arbitrariness. Realizing the
impact of the program, the Board did not
accept that Parliament could have intended
such an extensive grant without provicling
for a framework for its exercise.

The question then was whether the zero-rating
program was relevant to setting the 1evy.
This was akin to aslzing whether Parliament
intended the cost of the 1evy to be passe(l on
to all end users, or only to those who ac’cuaﬂy
copy music. The Court ruled that it would

ave been unreasonable for the Board to have
concluded that it should take the zero-rating
program into account.



The Board explaine(l that the levy was
intended to apply to all blank media regar(ﬂess
of their use and that the zero-rating program
created an exemption contrary to that intent
})y exclucling from the levy persons who do not
private copy. These exemptions have a direct
impact on the levies set ]:)y the Board. If the
exemptions are not authorized, the 1evy must
be calculated on the basis that all purchasers
of blank media will pay it. If the exemptions
are authorized, the 1evy must be adjus’ced
upwarcls to account for the levy—free purchases
of blank media under the program. The
holding that the zero-rating program is “illegal”
silnply meant that the Board would disregard

it when setting the levy.

CPCC argued that the Board exceeded its
juriscliction by ruling on the legality of private
agreements with the program participants
and that the effect of the Board’s decision
was to take away the common law right of
rights holders to waive the payment of levies.
The Court did not read the Board’s decision
as holcling that the program, to the extent
that it is based on the waiver Ly rights holders
of their rightful entitlement, is iHegal. The
Board made it clear that CPCC can forego
the collection of levies 1egaﬂy owing to it.
However, it can no 1onger expect that the Board
will compensate it for the negative impact
of the program on its revenues.

CPCC argued that the Board has no choice

but to take the impact of the program into
account, just as it must take into account any
other market reality. The Board rejec‘ced this
proposition. [t came to realize that CPCC was
attempting to introduce through the back

door the very exemption which it had twice
refused to recognize. This is what led the Board

to hold that it would no longer compensate
rights holders for the effect of the program on
CPCC’s revenues. In so c].oing, the Board

committed no reviewable error.

Does a digital audio recorder contain
an audio recor(ling medium?

An “audio recorcling medium” is “a recording
medium, regarcuess of its material form, onto
which a sound recording may be reproduced
and that is of a kind or(linarily used Ly indi-
vidual consumers for that purpose, excluding
any prescri]oed kind of recording medium.”
The issue was whether permanently embedded
memory incorporated into a digital audio
recorder retains its iden’city as an “audio
recorcling medium.”

The Board held that memory incorporated
into some device does not lose its identity
so as to take it outside the definition. In e{;fect,
it looked through the device being sold and
reached the permanently embedded memory
found therein. The Canadian Storage
Media Alliance (CSMA) argued that embed-
ded memory becomes in’cegrated in, and
insepara]t)le from, the clevice, and thus loses
its separate iclentity. In the alternative, it
submitted that the Board created an exemption
]oy only imposing a 1evy on memory when
it is embedded in a recorder and not when
the identical memory is embedded in other
electronic devices.

Although the Board purpor’cecl to establish a

1evy on the embedded memory, it aclenowledged
that this memory could not, looked at on its
own, allow for the establishment of the levy; it
is the device that is the (lefining clement of the
levy and not the memory incorpora’ce(l therein.
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The Court £ounc1 tha’c the Board cannot

establish a 1evy and determine the applical)le
rates l)y reference to the device and yet assert
that the 1evy is loeing appliecl on something
else. Tt understood Why the Board wanted to
loring MP3 players within the ambit of the
regime. However, as desirable as this might
seem, the authori’ty for doing so still has to be
found in the Act. The Board focussed on
the phrase “regarcuess of its material form” to
hold that Parliament intended that a 1evy
be established on a medium, regarcﬂess of
its incorporation into a device. The Court
found a number of pro]olems with this analysis.
First, if memory does not become an “audio
recorcling medium” unless and until it is
incorporated into the appropriate device, it is
difficult to see how memory can be said

to remain a medium when embedded into
a device. Second, upon })eing incorporate&
into a device, memory unclergoes no change
in form. It is therefore difficult to see how
the Board could rely on the phrase “regardless
of its material form” to justify its conclusion.
F‘ur’chermore, to rely on this phrase, the Board
first had to iden’ti£y an “audio recording
medium”. Accorcling to its own reasons, a
memory is not an “audio recording medium”
unless and until embedded into a digital
audio recorder. The pln‘ase on which the Board
relied to “see through" a digital audio
recorder and reach the memory embedded
therein did not support its conclusion.
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The Board aclenowledges that, when it
enacted Part VIII, Parliament could not have
envisioned recent technological clevelopments.
Parliament was aware that blank audio tapes
were the cause of the harm to rights holders
and had been made aware of proposals in other
countries (including the U.S.) to extend
the 1evy to the hardware which recorded and
playec]. these blank audio tapes. Still, it
chose to limit the 1evy to blank medium. This
shows that the definition of “audio recording
medium” stands in contradistinction with a
recorder or similar device as these were known
to exist at the time and whose function it
is to record and play blank audio tapes. No one
has ever pretencled that tape recorders came
within the ambit of the definition. A digital
audio recorder is not a medium. The Board
erred when it held that it could certify a levy
on the memory integrate& into a digi’cal
audio recorder.

Finaﬂy, the lial)ility for the payment of the
1evy can only arise “on seHing or otherwise
clisposing of those blank audio recorcling
media”. The Board therefore had to look at
what was ]oeing sold and determine whether
the subject—ma’cter of the sale came within the
ambit of the definition. The su]:)ject—matter
of the sale was a device, not a medium. In the
absence of such a sale, no hal)ility can arise
for the 1evy. As Part VIII now reads, there is
no authority for cer’cifying a 1evy on such
devices or the memory embedded therein.
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principle did not prevent
the Board from

cleviating’ as it did from
the propose(l taritf.



Continued...

Ultra petita

The last issue was whether the Board could
set a ievy i)eyonci that sougiit i)y CPCC anci,
if so, whether the ievy in question was set
within the bounds of fairness.

CSMA submitted that notiiing in the Act

empowers the Board to ciisregar(i the ultra petita
principle. Propose(i tariffs are puioiishe(i;
stakeholders are given a perioci within which
to file written oi)jections. If the Board could
uniia’ceraiiy certiiy a tariff higher than that
proposeci, the purpose of the notice perioci
would be undermined. Alternatively, the
appiican’cs argue(i that setting a ievy i)eyon(i
the tariff pui)iisi'ieci also was unfair to those
who migiit have intervened if the approve(i
rate had been advertised.

The ultra petita principle is generaiiy understood
to mean that a Court will not make a ruiing
ioeyond what is reques’ce(i ]oy the parties. The
iegisia’cor is free to remove administrative
tribunals from the constraints of the principie.
This will often be the case, as tribunals are
generaiiy created to advance interests that go
iaeyon(i those of the parties who appear before
them. The Court found subsections 83(8)
and 9) of the Act particuiariy relevant. Their
ianguage is not as clear as that for other
administrative tribunals (e.g., National
Transportation Act); still, upon i)eing seized
with a propose(i tarifi, the Board retains

the discretion to establish a tariff that is fair
and equitai:ie, and to set such terms and
conditions as the Board considers appropriate.

In this instance, the Board expiaine(i that
it could not set the rate based on the model
proposeci i)y CPCC because it was too compiex
and used instead its own model which resulted
ina marginai increase. In iiixing royaities,
the Board must take account of numerous
factors, inciu(iing the competing interests
of the parties and the requirement that the ievy
be fair and equita]oie. Given the Board’s
role, its broad discretion and the ianguage
of subsections 83(8) and ), the ultra petita
principie did not prevent the Board from
cleviating as it did from the propose(i tariff.

There remained the issue of fairness. The
ievy oniy exceeded the amount requested
for two of the four typicai formats of non-
removable “flash” memory incorporate(i
into ciigitai audio recorders, and was less than
what would have appiie(i to iiigiier capacity
recorders. There was no evidence suggesting
that concerned persons who did not participate
would have done so if tiiey had known that
the resuiting tariff would be marginaiiy higher
than that appiieci for. This showed in the
Court’s view that the Board had properiy
assessed the situation and arrived at the correct
conclusion when it said that no unfairness
would result from the increase which it
authorized.

[Canadian Private Copying Collective .

Canadian Storage Media Alliance (FECA)
[2005] 2 E.C. 054]

Copyright Board of Canada

41



g Filed with the Board

42

ursuant to the Act, collective societies
Pand users of copyrigtlts can agree on the
royalties and related terms of licences for
the use of a society’s repertoire. Filing an
agreement with the Board pursuant to
section 70.5 of the Act within 15 (tays of its
conclusion, shields the parties from prosecu-
tions pursuant to section 45 of the Competition
Act. The same provision also grants the
Commissioner of Competition appointe(t
under the Competition Act access to those
agreements. In turn, where the Commissioner
considers that such an agreement is contrary
to the put)lic interest, he may request the
Board to examine it. The Board then sets
the royalties payat)le under the agreement,
as well as the related terms and conditions.

In 2004-2005, 368 agreements were filed
with the Board, totalling 4,045 agreements
filed since the Board’s inception in 1989.

Access Copyrigtlt, which licenses reproctuction
rights, such as ptlotocopy rights, on behalf
of writers, pul)listxers and other creators,
filed 303 agreements granting various insti-
tutions and firms a licence to ptlotocopy
works in its repertoire. These agreements
were concluded with various educational
institutions, 1i]31‘aries, non—protit associations

and copy stlops.
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The Socists quélvécoise de gestion collective

des droits de reproa]uction (COPIBEC) filed
41 agreements. COPIBEC is the collective
society which authorizes in Que]aec the repro-
duction of works from Quet)ec, Canadian
(ttlrougtl a bilateral agreement with Access
Copyrigtlt) and toreign rights holders.
COPIBEC was founded in 1997 t)y I'Union
des écrivaines et écrivains quél)écois (UNEQ)
and the Association nationale des éditeurs de
livres (ANEL). The agreements filed in
2004-2005 have been concluded with
various organizations and municipalities
in the Province of Que]oec, and one with
the Government of Quet)ec.

Access Copyright and COPIBEC have also
filed an agreement ttley jointly entered into

with the National Bank of Canada.

The Audio-Video Licensing Agency (AVLA),
which is a copyrigtlt collective that administers
the copyrigtlt for owners of master and
music video recor(tings, has filed, for its part,
22 agreements.

Finaﬂy, the Canadian Broadcasters Rigtlts
Agency (CBRA) filed one agreement it entered
into with the commercial media monitor
CNW Group Ltd. CBRA represents various
Canadian private broadcasters who create
and own radio and television news and current
affairs programs and communication signals.



