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Executive Summary

Increasing vulnerability and insecurity at work is a feature of the new economy. In general,
workers now have less job security and less power at work; many have less secure sources of
income; increasing numbers of workers labour in inadequately protected work environments. In
addition, there are growing numbers of workers who are especially vulnerable, because they
generate inadequate income; because they are engaged in marginal self-employment and are
not legally recognized as employees; because their work is either inadequately protected and
regulated or falls outside of the regulatory net governing work altogether; because they have
conditions or obligations that impinge on their capacity to participate in the labour market; and/or

because they are subject to particular forms of discrimination and disadvantage at work.

These phenomena are inseparable from the transformation of work in the new economy and the
dominant trends in respect of the regulation of economic activity. This report discusses the main
trends in governance and regulation that may affect the vulnerability of workers, the
assumptions and concepts that animate those trends, key issues and debates that bear
attention, and questions that should be at the forefront when policy and regulatory design in the

workplace is at issue.

Part | discusses the role of law in vulnerability at work. It suggests that, rather than an inevitable
feature of the new economy, vulnerability at work is related in important ways to the legal
regimes that structure work. Because legal rules and institutions legitimize workplace norms and
allocate resources, power, risk and responsibility among different groups and institutions, they

are implicated in both the production of and the response to vulnerability at work.



The norms and assumptions undergirding the current regimes governing work have been
shaken by transformations in the geography of production and the regulatory reach of the state;
the organization of work; and the identity of the worker. The result is a regulatory gap leaving

workplace rules and standards less functional and responsive to the needs of workers.

As described in Part Il, these changes have been accompanied by the rise of good governance
norms in the global economy. Although often identified with global economic integration, the
promotion of good governance should be understood as a distinct institutional project that aims,
inter alia, to facilitate transactions and investments and promote growth and efficiency, largely
through transformations in the role of the state and greater reliance on market forces and
private and civil society actors. As a regulative ideal, good governance now plays a powerful
role in contemporary policy and regulatory debates. The final part suggests that,
notwithstanding the rise of a normative market model associated with good governance, there
remains a great deal of variation in the institutions of market societies and intense debate over
their contribution to growth. The focus on efficient regulation has important implications for
workers, as the rules and policies associated with the promotion of efficiency contain embedded
distributional choices and often merely shift costs in ways that contribute to the production of

vulnerability at work.

Part Il discusses the dominant regulatory trends in labour markets, labour market flexibility and
the protection of ‘core’ labour rights and attempts to analyze the ways that they are shifting the
premises and objectives of labour market regulation. On the assumption that many labour
market rules and standards and job protections are inefficient and dysfunctional in a knowledge-
based global economy, flexibility advocates propose that labour markets be ‘deregulated’ and
workers become labour market entrepreneurs through continuous upgrading of skills and

adaptation to a constantly changing labour market. In practice, labour market deregulation



takes active and passive forms; the result in both cases is the exclusion of increasing numbers
of workers from the labour market rules and protections available to employees.

There is also a new emphasis on protecting ‘core’ workers’ rights associated with the
introduction of human rights norms into the regulatory debate around work. However, basic anti-
discrimination and associational rights aside, labour market regulation now tends to be
conceptualized as a question of economic policy rather than a question of the worker rights and
entitlements; there is also less recognition of the conflict interest between workers and

employers and the role of power in the workplace and the employment contract.

Current governance and flexibility agendas place great emphasis on human capital in labour
market policy. However, the regulatory and policy changes associated with a human capital
growth strategy remain uncertain and contested, as are the assumptions and effects of greater
labour market flexibility. In practice, a broad range of responses may be needed to actually
operationalize a knowledge-based economy in which most people can expect to ensure their

economic security and well-being through labour market participation

Among the key sites of concern for vulnerable workers are the concept of the employee and
access to workplace representation. Rethinking the basis on which economic security and
protection to workers is delivered is crucial now that job tenure is less secure. Attention to
representation is crucial both to empower vulnerable workers in respect of their employees and
to foster greater attention to the interests of workers in the formulation of rules and policies at
work. The discussion closes by considering what might be at stake in the shift toward process

and participation rights, decentralization and the de-emphasis on substantive worker rights.

Part IV considers the ways in which vulnerability at work intersects with equality concerns,

suggesting that regulatory prescriptions focused on economic efficiency narrowly understood



will be incapable of responding to a variety of forms of workplace vulnerability and disadvantage
that create vulnerability at work. While policies and rules that ameliorate workplace
discrimination and disadvantage may overlap with those that promote labour market
participation and the accumulation of human capital, it is unsafe to assume that social concerns
can now be collapsed into economic concerns. There may be conflicts at the level of institutional
design, as equality-promoting rules are often perceived to be inefficient. Moreover, neither
markets nor human capital strategies ‘solve’ for problems of systemic discrimination on their

own.

In order to probe what is at stake in these regulatory debates, the discussion takes up the
feminization of the workplace, suggesting that it raises a distinct set of issues around both
efficiency and equality that must be addressed now that the workplace is no longer
predominantly male. Much of the disadvantage of women in the labour market can be attributed
to the fact that the costs responsibilities for unpaid or ‘reproductive’ labour are unequally
assumed by men and women and externalized from the costs of production and the
organization of work. This suggests that the crucial issue is the structure of workplace norms

and the position of different groups of workers in relation to those norms.

The report concludes with a set of specific questions that should be raised in order to address

the questions of flexibility, human capital and equality together.
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Introduction

Increasing vulnerability at work is a feature of the new economy. By almost all measures,
vulnerability for workers is increasing: workers now have less power in the workplace; they are
compelled to assume more risk in the labour market; and they enjoy less job and income
security as a result. In addition, there are growing numbers of workers who are especially
vulnerable, either because they generate inadequate income; because they are engaged in
marginal self-employment and are not legally recognized as employees; because their work is
either inadequately regulated and protected or falls outside the regulatory net governing work
altogether; because they have conditions or obligations that impinge on their capacity to
participate in the labour market; or because they are subject to particular forms of discrimination

and disadvantage at work.

These phenomena are inseparable from the transformation of work in the new economy and the
dominant trends in respect of the regulation of economic activity. One result of the series of
shifts - technological, ideological, regulatory, institutional and cultural — associated with
economic restructuring and the reorganization of production is that many workers experience
both declining power at work and declining terms and conditions of work. Because the fate of
workers the new economy is inseparable from the social, political and economic wellbeing of
societies, the question of work is now the subject of sustained analysis and debate across

industrialized and developing states (World Bank, 1995; Supiot, 2001; Auer and Gazier, 2002).

Addressing the vulnerability of workers is an essential part of responding to the social deficit of
globalization (UNDP, 1999). There is a compelling argument that one of the most pressing

imperatives in the new economy is to find a way to better distribute both the costs and gains of



economic restructuring. What occurs in and around labour markets is crucial to this objective:
markets remain the most important mechanism of distribution, far outstripping what occurs
through taxation and transfers through the state (Collins, 1999). Because of the fiscal pressures
on states in a world of capital mobility, labour market participation is increasingly central to
individual and household welfare (Avi-Yonah, 2000; Esping-Anderson, 1999). Although it is
clear that the fate of workers can be profoundly affected, both for better and for worse, by a
wide range of economic and political actions and decisions, much of the problem of worker

insecurity in the new economy will have to be solved ‘at work'.

Addressing vulnerability at work requires analyzing the norms, rules, policies and institutions
that now structure transactions in labour markets and productive activity in general. At the level
of policy and regulation, however, little has been done in Canada to better enable workers to
weather the ups and downs in a world of work that has become much more volatile, unstable
and insecure. Responses have tended to be piecemeal, and comprehensive analysis of their
effects scarce. So far, reforms have more often reflected employers’ demands for greater
flexibility and lower labour market costs than employees’ need for more protection and security.
The effect has been to intensify the vulnerability of workers: the paradox is that, rather than
ameliorate workplace vulnerability, reforms to labour market and other institutions are increasing
the disadvantage that workers experience due to phenomena such as the reorganization of

production and global economic integration.

This paper reflects on the role of governance models and regulatory choices in the production of
workplace vulnerability and emerging forms of insecurity for workers in the new economy. It
considers in particular the emerging idea of ‘good governance’ and the rise of labour market
flexibility norms and their significance for workplace vulnerability. Rather than ‘solve’ the

problem of vulnerability at work, it aims to identify the main trends in governance and regulation



that may affect the vulnerability of workers, to identify assumptions and concepts that are
important to the direction of current legal and policy reform, to flag particular issues that bear
attention and further investigation, to suggest what might be at stake for vulnerable workers in
the regulatory options on offer and finally to pose some questions that should be at the forefront

when policy and regulatory design is at issue.

Much of the general debate around labour market policy and regulation is now focused on
guestions of enhancing the competitiveness of firms and the economic position of states as a
whole. Enhancing the ‘human capital’ of workers has been widely identified as central to this
enterprise. Indeed, traditional concerns around worker protection, empowerment, and security
are increasingly merged into the question of improving workers’ skills and adaptability in the
new economy. Because this issue is now so salient in labour policy debates, this study
considers the impact of human capital strategies on vulnerable workers. It also attempts to
foresee the extent to which such strategies intersect with or diverge from equality concerns; by

way of illustration, the study makes specific reference to the feminization of the workplace.

The analysis proceeds from the assumption that the increase in workplace vulnerability is not
inevitable, at least to any pre-determined degree, nor need new economy jobs be inherently
insecure. Even workplace flexibility is a goal that might be conceived, and furthered, in ways
that benefit workers too. Rather, depending on how we respond at the level of law and policy
and in the design of legal institutions, we can enhance or lessen the general degree of
vulnerability in the workplace and intensify or ameliorate the divisions between protected

‘insiders’ and vulnerable ‘outsiders’ in the labour force.



|.  Sources of Vulnerability at Work

A. The role of law

Being, or becoming, a vulnerable worker, is not simply a matter of the characteristics of the
individual worker. Nor is it something that can be attributed solely to the changed economic
context in which workers now operate. Vulnerability is a function of how work is structured and
how risks and costs are allocated among workers, their employers, the state, and society at

large.

Vulnerability and insecurity at work can arise from:

1) the distribution of risks, costs, benefits and powers among workers and
employers;

2) the (in)capacity of workers to conform to or perform according to workplace rules
and norms;

3) the allocation of work among workers, including unpaid work;

4) (in) access to resources;

5) discrimination, either directly on the basis of a particular characteristics or

grounds or through their intersectional operation or indirectly, because of the
connection between these grounds and the factors listed above.
Although there is a variety of forces at work, legal rules and institutions play a role in all of these
forms of vulnerability. Legal entitlements and institutions both produce and legitimize the norms
governing work. They affect the distribution of resources and power; they spread and shift risk
among the parties involved in production; and they allocate responsibilities among different
social spheres and institutions such as the state, firms, families or households, and the wider

community. They constitute the incentive structure in which firms make decisions about



profitability and workers make decisions about whether and where to work. Legal rules and
categories also determine the boundaries of the enterprise and the limits of enterprise liability in
production. Legal rules and institutions both reflect and constitute the world of work; they both
create and remedy inequalities and injustices among different groups of workers. Thus,
whatever the force of economic pressures in the new economy, law is involved to some degree
in both the response to and the production of workplace vulnerability (Conaghan, Fischl and

Klare, 2002).

Legal and institutional choices matter enormously to the positions of workers in general, as well
as to the prospects of particular groups of workers. The increasing vulnerability, insecurity and
economic disadvantage for workers at the current time are a consequence of shifts in both the
economic context and the rules and norms governing work. They arise from changes in the
geography of production, the organization of work, the identity of workers and either 1) the lack
of regulatory and policy responses to those shifts; 2) regulatory ‘lag’; or 3) policy and regulatory
responses that are inadequate or uncongenial to the interests and needs of workers, often

because they aim to create flexibility and reduce costs for employers.

The legal regulation of work operates at both the material level and the normative, ideological or
discursive level. When attempting to identify the role of law in shaping workplace norms,
generating poor distributive outcomes for workers and increasing the amount of workplace
vulnerability, it is crucial to attend to both levels. Assessing the role of law in worker insecurity
involves documenting the gaps between the existing rules and policies governing work and the
emerging world of work itself, noting the discontinuities that have arisen between work and its
regulation. However, it also requires analyzing the effects of shifting norms and assumptions

respecting the nature of work, the organization of production, and workers themselves.



B. Globalization, the new economy, and the new world of work

One of the features of an increasingly integrated global economy is a disjunction between
regulatory and productive space (Arthurs, 1996). In the immediate post-war years, states had
relatively complete and functional regulatory power over the economic activities within their
jurisdictions (Kapstein, 1999). This relationship has now loosened; no jurisdiction necessarily
‘occupies the field’ in respect of the regulation of work. Economic activity and regulatory scope
no longer necessarily coincide. Much economic activity traverses borders and the production of
goods and services increasingly involves inputs, including labour, from multiple locales. As a
result, it may be impossible to identify where goods are manufactured and difficult or unhelpful

to know where a corporation is located.

Just as important is that work has been radically reorganized. No longer is the Fordist
enterprise the norm. Production has been flexibilized (Piore and Sabel, 1984), the enterprise
has been vertically disintegrated, and production is increasingly diffused among complex
networks of contractors, subcontractors and homeworkers (Castells, 2000). The type of work
has also changed: manufacturing is in decline, and increasing numbers of workers are engaged
in service work, much of which is low-skill and low-wage. Finally, the social norms governing the
relations and expectations between workers and their employers in respect of critical issues
such as remuneration and job security are undergoing transformation (Stone, 2001). For all of
these reasons, rising number of workers labour in part-time, casual, contingent, insecure, and

low-paid work.

In addition, the identity of the ‘normal’ worker has changed. Existing labour and employment
rules and social protection policies were modeled on the assumptions that the average worker

was a male head of household who could be expected to have relatively uninterrupted labour



market participation in full-time work until the normal age of retirement. These assumptions
were institutionalized in a series of social protection policies and workplace rules and practices
that were designed to protect such workers against a set of defined risks, redistribute income to
them over their lifetimes, and enable them to maintain dependents. However these embedded
assumptions about who workers are and what they require are increasingly unsafe, in part
because of the feminization of the labour force (ILO, various years; Standing, 1999). Myriad
interrelated forces, ranging from changing gender norms, the diversification of family forms and
the sheer instability in household structures, have provoked the feminization of work; they have
been reinforced by declines in real income over the last generation that have rendered the old
male-breadwinner model inadequate to sustain a household in any event. The upshot is that the
average worker is now as likely to be female as male; she may well be a head of household
herself; in any event, she is as likely to be supporting dependents as her male co-worker.
However, she is also likely to have different patterns of labour force participation; face different
risks both in and out of work; and experience competing obligations largely unknown to her

male coworkers.

The gaps and discontinuities between existing labour and employment rules and standards and
the actual world of work makes those rules and standards both less functional and less
responsive to the contemporary needs of workers. This regulatory gap is creating a massive
and growing gap between protected and unprotected workers, ‘insiders’ and ‘outsiders’ in the
labour market: legal entitlements and social protections designed for employees within a
standard employment relationship both apply to a diminishing number of workers and reflect a
set of assumptions that fails to correspond to the actual circumstances of increasing numbers of
workers. Indeed, they may not only fail to protect many of these workers, some rules may
actively disadvantage them. Another is a significant redistribution of entitlements and power

away from workers as a group. A major function of labour and employment rules and standards



is to redress the characteristic imbalance of power between workers and their employers in
labour markets (Smith, 1776; Polanyi, 1944), both by facilitating collective bargaining and by
guaranteeing workers a basic floor of entitlements. The regulatory gap lessens the capacity of
labour market institutions to achieve such objectives; to the extent that they fail to deliver on

these goals, substantial numbers of workers are measurably worse off.

lI. Globalization and Governance in the New Economy

Changes in the world of work pose create formidable challenges on their own. But as countless
commentators have observed, a crucial feature of the changed context of work is the growing
power of capital, along with a correlative weakening of worker power and trade union influence,
in the regulation of economic activity. Corporations, investors and employers are increasingly
able to influence the direction of labour and employment policy and the extent of social
protection through their ability to ‘vote with their feet’. Exit, or the threat of exit, on the part of
investors places downward pressure on labour market and other regulations, chilling policy and
regulatory responses to new and emerging forms of worker vulnerability, especially where they

have, or are perceived to have, adverse economic implications for investors.

Yet however important the power of capital vis-a-vis states in the global economy, the
increasing vulnerability of workers is also a function of a changed set of premises regarding the
role of the state in economic activity and social life writ large. To put it simply, the ‘deregulatory’
pressure cannot be attributed only to the erosion of sovereign regulatory power due to the rise
of capital in the new economy. It is also the result of a profound challenge to the settled wisdom
about the value of labour market regulation and the redistributive state across the industrialized

and developing world (Arthurs, 1996). The new focus on regulating labour markets for



competitiveness (Collins, 2001) means that many jurisdictions are seeking to promote labour
market flexibility for employers as much as, or more than, protection for workers. This, too, is

an important source of declining worker power and increased vulnerability at work.

A. Good governance: The context

This new regulatory logic is intimately linked to the emerging ideal of ‘good governance’ in a
globally integrated economy. While debates around governance are varied in form and
multidisciplinary in scope (Wood, 2003), ‘good governance’ refers to a set of best practices in
statecraft, regulatory policy and the management of the economy now circulating among
political elites and the economic technocracy that are being promoted by, among others, the
international economic and financial institutions (Williamson, 1993; World Bank; 2002; IMF,
1997, Rittich, 2002b). Closely related to the ‘Washington consensus’ out of which it emerged
(Williamson, 1993), an important part of the good governance agenda is the active effort to
replace the Keynesian welfare or regulatory state with a more confined, ‘market-friendly’
alternative that is securely focused on the goals of enhancing efficiency and growth. This idea of
good governance has had considerable purchase not merely in Canada but in the wider Anglo-
American world in the last two decades: legal and policy reforms are increasingly put forth in its
name, while others, are foreclosed or excluded because they ostensibly conflict with it. Indeed,
the regulatory and policy implications of good governance are becoming increasingly detailed,
elaborate and prescriptive (World Bank, 2003; World Bank, 2004). Because the reregulation of
labour markets and the restructuring of social welfare policy are central to these governance
norms, it seems important to engage the model and its regulatory logic, consider the
assumptions, stated and unstated, upon which it rests, and evaluate its implications for

vulnerable workers.
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Before analyzing the nature of good governance, it is useful to distinguish between two
dimensions of globalization that are often conflated: globalization as a set factual or empirical
developments and globalization as a regulatory and governance project. Globalization as a ‘fact’
refers to the process of ‘time-space’ compression that has resulted from a series of innovations
in the domains of technology, information processing and transportation, all of which have
spurred increased economic integration, the reconfiguration of production, and the widespread
transformation of work (Castells, 2000). Globalization in this sense has increased the mobility of
capital and generated commensurate weakness and vulnerability for workers who, for both
practical and legal reasons, remain less mobile and very largely tied to their communities.
However, globalization is also an institutional project. The direction, speed, extent and intensity
of global economic integration has been driven by a series of regulatory and policy decisions at
the international, regional, national, provincial and local levels that have more tightly linked
national economies, eliminated barriers to trade, investment and capital flows, enhanced
property and investor protections, and remade the role of the state in domestic economic
activity. The resulting regulatory regimes have been much more favourable to investor than
labour (and other) interests (Stiglitz, 2000). Thus, regulatory and institutional priorities, choices

and decisions too have tilted the balance of power in favour of employers.

Although this regulatory project is often represented as an unavoidable part of the new
economy, globalization as a ‘fact’ does not entail globalization as a regulatory project in any
particular form. Despite the tendency to invoke global economic integration as a force
compelling regulatory change in a particular ‘deregulatory’ direction, integration does not compel
convergence or harmonization. There is no single set of institutions and rules required by global
economic integration (Rodrik, 1999). Pressures for regulatory harmonization are often
overstated (Helliwell, 2002), and it is clear that a variety of factors can restrain, even reverse,

any ‘race to the bottom’ in respect of rules, standards, and institutions. In any event, there is
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clearly a domain of choice even under ‘global’ pressures. There are important differences in
how the current economic transformation is being managed across industrialized states; these
regulatory and institutional choices greatly affect the status of workers and the extent of social
inequality (Bakker, 1999). There is also no set of institutions that can be unequivocally
associated with growth, even in a globalized economy. In any event, the new emphasis on the
role of human capital in a ‘knowledge’ economy complexifies the policy and regulatory calculus

in ways that have yet to be comprehensively analyzed.

These two dimensions of globalization — transformations in the world of commerce and
production and regulatory and institutional reforms — clearly interact. However, attending to the
differences between them brings into focus the role of law and policy in creating the new
economy. If law plays a constitutive role in the new economy, if legal choices and decisions do
not follow as merely ‘technical’ dimensions of globalization, the question is how law builds the
new economy, the world of work in particular, and how it might either contribute to or mitigate

emerging forms of vulnerability for workers.

B. Good governance: The model

‘Governance’ can be distinguished from ‘governing’ or government in the traditional sense in a
number of ways. The concept of governance is intended to recognize the wide range of actors
and institutions, both domestic and international, that now affect the normative and regulatory
context in which economies and societies operate. ‘Good governance’ also reflects a particular
set of regulatory preoccupations: respect for the rule of law, transparency, accountability,
stability and certainty of the regulatory and policy environment (IMF, 1997). Although these
preoccupations have their genesis in development literature (World Bank, 1989; World Bank,

1994), they are now thought to be important for countries at all stages of development. Indeed,
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the concept of good governance is now widely deployed across a variety of different contexts,
social, political and economic; for example, it is now common to speak of good governance in

respect of corporations.

An important dimension of good governance is the decentering of the state in favour of a greatly
increased role for market forces and non-state actors and civil society groups, sometimes
referred to as the ‘third sector’, in social and economic life. Good governance models explicitly
seek to allocate to groups other than the state a much greater role in the generation of norms,
the solutions to various forms of ‘market failure’, and the provision of services (World Bank,
2002). At the same time, good governance prescriptions remain centrally preoccupied with the
state and its role in the economy. Key to the good governance project is the effort to displace
the regulatory or protective state in favour of what might be described as the ‘enabling’ state.
The animating belief is that, aside from institutions that are thought to enhance efficiency, state
‘intervention’ in the economy tends to be an impediment rather than an aid to economic growth.
For this reason, governance reforms tend to be directed at tasks such as reducing the size of
the state, limiting its role and reach within the economy, and redesigning the public sector so
that it better conforms to market principles. No longer actively managing the economy or
redistributing economic resources to any significant degree, the central role of the state is to
secure the background or framework conditions of economic growth by providing the physical
and regulatory infrastructure and essential public goods and services that clearly cannot be

provided through the market.

Good governance norms involve not only the promotion of a certain style of governance; they
also contain a set of ideas about what governance is for. To put it another way, good
governance norms are as much substantive as procedural or institutional. Moreover, much of

the implementation of good governance is regarded as a managerial or technical task; this is
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why there can be general or universal governance principles that are the subject of expert
advice. As currently conceived, the primary governance objective is to implement the rules and
institutions thought necessary to enhance efficiency and competitiveness and ultimately
promote growth. Under good governance, ‘efficient’ legal regulation is understood as regulation
that facilitates capital flows and financial transactions and secures the investments needed for
growth. It requires respect for the rule of law and the protection of a set of core legal
entitlements, in particular property and contract rights, on the one hand and the absence of
‘arbitrary’ or, still worse, corrupt action on the part of the state on the other (Shihata, 1997). In
general, regulation beyond these core entitlements, unless compensating for some form of
market failure or externality, is presumed to be value-subtracting and undesirable. Even in
cases of market failure, action by the state is only indicated where alternatives are unavailable,
and where the benefits clearly outweigh the inherent risks of ‘government failure’ or capture by

private or ‘special’ interests (Rittich, 2002b).

As a consequence of profound critiques of the assumptions on which good governance efforts
were originally founded, governance debates now reflect increasing attention to the ‘social,
structural, and human’ dimensions of economic development (Sen, 1999; Wolfensohn, 1999).
There is a growing consensus that attention to issues ranging from health and education to
human and workers’ rights is not only of independent importance, but closely intertwined with
economic growth and political stability as well. This ‘socialization’ of economic debates has
shifted the discussion squarely into the field of law and policy. In important ways, the central
debate now is how economic and social concerns relate to each other; the legal and institutional
guestions are whether and in what ways social cohesion, inclusion and distributive justice
contribute to economic growth and the degree to which they can be accommodated within

market-centered legal regimes.
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These debates are still in their initial stages. However, it is worth bearing in mind that the
presumption in favour of a limited role for the state remains powerful, as does the view that any
regulatory initiatives must be compatible with market forces (Gunderson, 2002). And despite a
revised consensus in favour of greater attention to social and equity issues, in general, as a
legal and policy matter they are still regarded as ‘add ons’, things to pursue to the extent that

they are compatible with efficient regulation.

C. Good governance: Assumptions and effects

Good governance is a regulative ideal; no state actually functions according to its norms.
Nonetheless, notions of good governance and the associated ideology of efficient regulation are
powerful forces in contemporary regulatory and policy debates; among other things, they help
legitimize particular reforms and policies and they help delegitimize others. Thus, in considering

arguments around good governance, it is useful to keep the following caveats in mind.

First, despite the increasing tendency to associate good governance with the adoption, or
prioritization, of particular rules, institutions and policies on the part of the state (World Bank,
2004), there is no single set of entitlements that constitutes the ‘free market’ (Tarullo, 1985;
Rodrik, 1999). Rather, market economies have historically varied, and continue to vary

considerably, in their legal and institutional structures.

Second, the contribution of different legal rules and institutions, as well as a wide variety of
social and economic policies, to the competitiveness and efficiency of both firms and economies
as a whole in a globally integrated economy remains deeply contested (Stiglitz, 2002). Perhaps
nowhere is this more so than in the field of labour and employment law. While the neoclassical

economic theory that largely informs the governance debates assumes that labour market
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institutions are likely to be counterproductive, there are forceful accounts, both empirical and
theoretical, that describe how labour markets routinely operate in ways that deviate from
standard economic models and suggest why it is that labour market regulation of various types
might contribute to the efficient, as well as the equitable, operation of both firms and markets
(Solow, 1990; Deakin and Wilkinson, 1994). Parallel observations can be made about a variety
of social protection programs and the provision of a range of social goods and services; indeed
the arguments for various forms of protection, insurance, goods and services arguably increase
as human capital becomes more important. In short, the connection between rules and
institutions and social and economic outcomes is more unstable, contingent and contested than

good governance debates suggest.

Third, despite the label, in practice, good governance inevitably means much more than merely
competent, technical management of the economy. Whatever their efficiency effects, legal rules
and policies inevitably have distributive consequences: determinations about legal entitlements
and institutional design directly affect the allocation of resources and power and the distribution
of risks among different actors and groups (Klare, 2002). These observations have equal force,
whether the state is enforcing the ‘rights’ of investors or ‘regulating’ labour markets.
Governance models that privilege property and contract rights and discourage regulatory
‘intervention’ on behalf of workers are directly relevant to the question of vulnerable work in at
least two ways. Because they empower employers and disempower workers in quite concrete
and identifiable ways, as compared to other models, they can be expected to produce greater
insecurity and income inequality among workers. But because a variety of labour market rules
and institutions may in fact promote, rather than impede efficiency, they may be detrimental to
growth and the production of good jobs. Analyzed from this angle, it becomes clear that good
governance policies unavoidably involve political and social choices; they may driven by belief

as much as fact.
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Arguments that the government should not ‘intervene’ in the economy tend to be both
unpersuasive and unhelpful in resolving the policy and regulatory questions around the new
economy in any event. For example, the idea that the state ‘distorts’ the market when it
regulates the labour market but merely protects private rights when it extends intellectual
property rights now seems transparently unpersuasive. One reason is that it rests on
assumptions about the distinction between private rights and regulation and the pr