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Amnesty International wishes to thank the Government of Canada for hosting National Roundtables on Corporate Social Responsibility (CSR) and the Canadian Extractive Sector in Developing Countries. We hope that this process will be successful in developing recommendations that, when implemented over the next 1-3 years, will take us a considerable way toward ensuring that Canadian extractive sector companies operating around the world respect and protect human rights.

Amnesty International also wishes to thank the Government of Canada for inviting our participation in the focus session of the Vancouver Roundtable on CSR standards and best practices. We look forward to working constructively with the Government and other stakeholders to develop strong recommendations that are both realistic and effective for ensuring the protection of human rights. 

This commentary addresses the first roundtable theme: CSR standards and best practices. We intend to provide further submissions addressing the other roundtable themes in the fall.

The current status of human rights standards relevant to Canadian extractive sector companies

The Discussion Paper prepared by the National Roundtable Steering Committee outlines the current status of Canadian and international CSR standards and best practices. While these CSR standards deserve support, Amnesty International firmly believes that the assortment of existing human rights standards applicable to Canadian transnationals is insufficient to guarantee human rights protection. This is because the standards are for the most part voluntary, vague and narrow in scope. 

Amnesty International believes that voluntary human rights standards for companies are inadequate because they only apply to those companies that choose to adopt them. Furthermore, voluntary standards typically lack monitoring and enforcement mechanisms to hold companies to account when they fail to meet their obligations. In some instances, voluntary standards restate human rights obligations, making what’s mandatory appear voluntary. 
Ultimately, Amnesty International believes that voluntarism does not make any sense when it comes to human rights. Simply put, human rights are enshrined in international law and therefore cannot be seen as optional. It is the government’s responsibility to ensure that Canadian companies respect human rights – at home and overseas.

The human rights responsibilities of companies

Governments have the primary obligation to respect, protect and fulfil human rights and no one is suggesting that this primary responsibility should shift to business. After an extensive process, the UN Norms on Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights
 have clarified: 

“States have the primary responsibility to promote, secure the fulfillment of, respect, ensure respect of and protect human rights recognized in international as well as national law, including ensuring that transnational corporations and other business enterprises respect human rights. Within their respective spheres of activity and influence, transnational corporations and other business enterprises have the obligation to promote, secure the fulfillment of, respect, ensure respect of and protect human rights recognized in international as well as national law, including the rights and interests of indigenous peoples and other vulnerable groups.”

In other words, within its sphere of activity and influence, a company is responsible for the human rights consequences of its activities. And States have the primary responsibility to ensure that transnational companies respect human rights.

Impacts on human rights

The following human rights are at particular risk from the activities of resource extraction companies:

· Security of Person and the risk of complicity: There have been several cases of companies assisting armed forces, paramilitary forces, or police, by providing the means, materials, and even infrastructure which the forces have used to commit human rights violations.  These developments significantly raise the risk of making companies complicit in the conduct of the forces. Rights violated include the right to free association and expression, the right to life, liberty and security of person, as well as freedom from torture, and cruel, inhuman or degrading treatment or punishment, and freedom from arbitrary arrest. 
· Forced Displacement: If people live or work in an area where an extractive company wants to extract resources, the company generally wants to relocate them. Unless this process is handled properly, there may be violations of the right to prior informed consent, freedom of expression, the right to seek, receive and impart information and the right to compensation and restitution. If people are unwilling to relocate, security forces often use disproportionate force, which in an extreme case like the Sudan, has led to forced displacement through aerial bombardment. 

· Non-discriminatory Treatment: Extractive companies often operate in areas which are remote, where protection by the state is weak, and where communities are isolated. In such circumstances, companies must not discriminate against vulnerable, marginalized, impoverished groups. In the workplace, a company’s recruitment policies must be non-discriminatory.  

· Undermining rights: When consultations are carried out with communities, there are issues related to the timeliness and adequacy of consultation, as well as whether the principle of prior informed consent, the right to seek, receive and impart information, and the rights to freedom of expression and opinion (particularly of those who may oppose the project) are respected. Some companies have sought to exempt themselves from local jurisdiction, which has an impact on the right to remedy. If the terms that affect the communities in a host government agreement are not made public, it affects the right to take part in the conduct of public affairs. 

· Impact on economic, social and cultural rights: Inadequate compensation can affect the right to an adequate standard of living. Displacement affects the right to property and adequate housing. Increased pollution, or discharge from mines or oilfields can affect a range of rights – health, food, water, and clean and healthy environment. Companies must conduct a human rights risk assessment. 

· Workers’ rights: Companies using labour provided by the State without ensuring that the state respects labour rights may be using workers without protection from forced or child labour. Furthermore, companies have direct responsibilities to respect their workers’ right to free association and assembly, collective bargaining, provide a safe and healthy working environment, and provide a remuneration that ensures an adequate standard of living. 

Human rights violations take place despite voluntary standards and codes of conduct

A number of companies in Canada and abroad have adopted and implemented international CSR standards and/or company or industry codes of conduct, and should be commended for it. However, despite the adoption of these voluntary standards, there are still an alarming number of cases where businesses are complicit in human rights violations. At Amnesty International, we see it and document it in our work every day.

For example, some oil companies operating in the Niger Delta have taken on board the Voluntary Principles for Security and Human Rights. These principles guide companies in maintaining the safety and security of their operations within a framework that ensures respect for human rights; however, the principles have no monitoring mechanism, making it difficult to evaluate companies’ adherence. To date, the Voluntary Principles have failed to significantly reduce the negative impact of some companies’ activities on human rights in the Niger Delta.

In the Democratic Republic of the Congo conflict has killed three million people and more than 2.5 million have been driven from their homes in mineral-rich lands. Combatants have killed or tortured independent miners and traders for their minerals or money.
 Companies should not engage in or benefit from war crimes, crimes against humanity, genocide, torture, forced disappearance, forced and compulsory labour, and other violations of international humanitarian law. However, several companies in the DRC have provided resources in the form of taxation, or provide services, or otherwise contribute to the warring factions’ revenues, otherwise they cannot operate in the area. Consistent testimonies show that in some instances such contributions are the major, if not the sole, source of finance with which armed groups acquire weapons which are then used to commit human rights abuses against civilians. The link between companies and the war is clear, and the companies are indirectly contributing to the cycle of violence. In 2005, it was reported that Anglo Gold Ashanti had provided assistance to armed groups in the area – irrespective of the fact that the company had adopted a corporate code of conduct including human rights standards and commitments to CSR that many considered to be cutting edge.

There are also a number of instances where Canadian extractive companies have reportedly failed to recognize the rights of Indigenous peoples to own, develop, control and use their communal lands, territories and resources, or to seek the prior informed consent before exploiting resources in their lands as required under ILO Convention 169. Further examples could be provided if there was sufficient space.

Ensuring that all Canadian extractive sector companies respect human rights in developing countries

Amnesty International believes there is a genuine need for legally binding human rights standards applicable to Canadian extractive companies operating overseas. It is in Canada’s own interest to adopt such standards. Canada’s international trade would benefit from an improved image overseas (for even though some extractive companies have fairly loose ties to Canada, host communities will often perceive them to be Canadian regardless). A common set of standards would benefit all companies by providing consistency and clarity. Standards would further benefit companies that are already acting responsibly by levelling the playing field. 

These standards should be established through a multi-stakeholder process, involving both the private sector and non-governmental organisations. Amnesty International recommends basing these human rights standards on elements contained within the UN Norms. While we recognize that there are more than two views about the draft UN Norms, we believe they can serve as a very useful benchmark for national legislation as they represent the most comprehensive statement of standards and rules relevant to companies in relation to human rights and as they are drawn from international law.

Some overarching human rights principles that are present in the UN Norms that Amnesty International would hope to see reflected in legally-binding human rights standards for Canadian extractive companies operating overseas include:

· The right to equal opportunity and non-discriminatory treatment,

· The right to life, liberty and security of persons
· companies shall not engage in, or benefit from, war crimes, crimes against humanity, genocide, torture, forced disappearance, or other violations of humanitarian law

· security arrangements for transnational companies shall observe international human rights norms

· The rights of Indigenous peoples to own, develop, control and use their communal lands, territories and resources.

· the responsibility to seek and obtain the free, prior and informed consent of Indigenous peoples with respect to initiatives that may impact on their basic rights.

· The rights of workers 

· companies shall respect the rights of children to be protected from economic exploitation

· companies shall provide safe and healthy working environments

· companies shall provide renumeration that ensures an adequate standard of living

· companies shall not use forced labour

· companies shall ensure freedom of association and effective recognition of the right to collective bargaining

· Respect for national sovereignty and human rights

· companies shall respect the host country’s social policies and development objectives to the extent that they are consistent with international human rights standards

· companies shall refrain from any activity that encourages states or any other entities to abuse human rights

· companies shall seek to ensure that the goods and services they provide will not be used to abuse human rights

· companies shall respect and contribute to the realization of the full range of civil, cultural, economic, political and social rights

In conclusion, it is our view that the human rights responsibilities of companies in the extractive sector must be drawn from existing human rights standards, and not from industry’s interpretation of human rights. Ultimately, this is not about what business can live with, but about what business must do.

Standards alone will not be sufficient to ensure that all Canadian extractive sector companies respect human rights in their overseas operations. Amnesty further recommends that the Government of Canada establish the necessary legal and administrative frameworks for ensuring that the standards are implemented by Canadian transnational corporations and those that fail to comply are held accountable. 

Guiding questions

To answer the guiding questions laid out in the Discussion Paper:

-The key challenge is to ensure that all Canadian extractive sector companies respect human rights recognized under international law, all of the time, without exceptions. 

-A possible response to this challenge would be for the Government of Canada to ask Canadian extractive companies with operations in developing countries to ‘road test’ or try out the UN Norms principles.

-Specifically, action should be undertaken to establish a multi-stakeholder process in 2007 that will work toward developing a comprehensive set of legally binding human rights standards applicable to Canadian extractive companies operating overseas. 

� U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003). The full text of the Norms can be accessed at � HYPERLINK "http://www1.umn.edu/humanrts/links/norms-Aug2003.html" ��http://www1.umn.edu/humanrts/links/norms-Aug2003.html�. See also Towards Legal Accountability AI IOR 42/002/2004


� Amnesty International. Nigeria: Ten Years On: Injustice and Violence Haunt the Niger Delta.( (AI AFR 44/022/2005).


� Amnesty International: Democratic Republic of Congo: Our Brothers who help kill us: Economic exploitation and human rights abuses in the East. AFR 62/010/2003.


� Human Rights Watch: Democratic Republic of Congo: The Curse of Gold. HRW Index 1564343323. (2005)


� Written submissions regarding CSR standards and best practices were to be kept to under 5 pages.


� Note that this does not in any way constitute a complete or comprehensive list.





