PAGE  
5


Human Rights:


What they tell us about the Standards Debate

A Submission by Rights & Democracy to

the National Roundtables on Corporate Social Responsibility and the

Canadian Extractives Sector in Developing Countries

By Diana Bronson

Coordinator, Globalisation, Governance and Human Rights Programme

Rights & Democracy

dbronson@dd-rd.ca

Vancouver,  June 14-15, 2006

Rights & Democracy is a non-partisan, independent Canadian institution created by an Act of Parliament in 1988 to promote, advocate and defend the democratic and human rights set out in the International Bill of Human Rights. In cooperation with civil society and governments in Canada and abroad, Rights & Democracy initiates and supports programmes to strengthen laws and democratic institutions, principally in developing countries.

Rights & Democracy congratulates the Government of Canada for organizing these roundtables.   We have high hopes for the series of discussions and are very pleased to see so many government departments involved in the steering committee.  We are also pleased to have been part of the multi-stakeholder dialogue that has lead to this roundtable.  Despite time constraints, with few exceptions, the process has been participatory, transparent and inclusive.   All of this augurs well for the outcome and the report that will eventually go back to Parliament.   Rights & Democracy intends to actively participate in these discussion over the coming months and will do all it can to contribute a constructive human rights perspective.     This paper is intended as an initial contribution to the question of standards and best practices and how they are related to human rights.   We will present a more detailed brief this fall.  

International Human Rights 


The mandate of Rights & Democracy, as defined in a 1988 Act of Parliament, is the International Bill of Rights
.    Human rights are defined treaties which are in legally binding when ratified by states, who are then obliged to implement their provisions domestically through laws and programmes.    These two core human rights treaties have been widely ratified by governments and there is broad inter-governmental and popular consensus on the definition of most rights.   They have been defined by experts, agreed upon by governments, defended in courts of law and articulated as aspirations by hundreds of millions of ordinary people around the world.

So far, human rights obligations have been assigned primarily to governments.   The question of what obligations rest with non-state actors, in particular corporations is the subject of much debate
.    While important attempts have been made to codify those private sector human rights obligations in international law (and voluntary standards), there not yet anything resembles a national or international consensus on this issue.   


Much of the recent criticism centers on the UN Norms for Business, adopted by the expert body, the UN Sub-Commission on Human Rights in 2003.
  It is true that the Norms have many problems, and it is not our purpose here to defend them inconditionally or argue for their adoption.  Rather, let us take what is useful in those Norms and see how they can enlighten our own debate on standards here in Canada.   

What is useful in the UN Norms ?

· They are comprehensive and detailed and cover the full spectrum of human rights.  Too often human rights are dealt with as one item on a list of issues that corporations may include in a CSR policy.    This is inadequate because it short-changes human rights precisely where human rights is strongest – in its normative clarity and detail.

· They draw on existing international law.   We should not see this debate as being about exporting Canadian standards or values.   It is much more appropriate to understand our action on CSR and human rights as the promotion of and compliance with existing international law.  The fact that these are legally binding obligations for states should suggest to us that voluntary approaches fall short of full commitment.

· The Norms were an attempt to translate state obligations into the private sphere.   While most human rights advocates agree that the primary responsibility for human rights lies with governments, it is no longer tenable to exclude non-state actors from our scrutiny.  Smart businesses know they cannot avoid human rights.     In the human rights community, the debate over non-state actors has been central to debates over women’s rights (many violations occur in the private sphere) as well as over terrorism (violations by armed groups who are not state-sponsored).   

 The argument that business bears no responsibility for human rights is passé.

The Government background paper states that Canadian mining sector companies invested $26.6 billion in 100 countries in 2004.
    That would be more than 10 times CIDA’s total aid budget.    The quantity of Canadian dollars going overseas alone is justification for action. 

Another aspect of what human rights has to teach us about standards lies in the values which underlie all human rights treaties.   These principles, reaffirmed time and time again in international fora, should inform whatever mechanisms we may choose to adopt in Canada.

Universality:   All human beings are born free and equal in rights and dignity and must be treated on a non-discriminatory basis.  It is a simple principle but difficult to apply in a world fraught with growing conflict and inequality.  It requires that we systematically pay attention to vulnerable groups.

Indivisibility:  Human rights are best pursued in concert with each other: civil and political rights are intrinsically linked to social and economic rights for example.

Participation :  People have a right to take part in public affairs.   This is not merely a question of stakeholder engagement; it is an essential principle without which people will not be able to effectively claim their other rights.     Participation requires freedom of speech and association, access to information, rights to education and privacy for example.

Accountability:  One of the central obligations of government is to ensure that victims of human rights violations have an effective remedy.   If Canadian companies operating internationally do violate rights, and the host government is unable to provide an effective remedy, Rights & Democracy believes it is incumbent upon the Government of Canada to do so.   Host governments should also be equipped to prosecute companies that violate rights.  Of course before deciding what that recourse should be, we must agree on standards. 

Thus the subject of this roundtable. 

The IFC Performance Standards and Human Rights

The most recent exercise in international standard setting for corporations in developing countries is the International Finance Corporation (IFC) Performance Standards, adopted earlier this year.    These standards are quite comprehensive in scope and will be influential in the coming years.   It is not my intention here to offer a detailed assessment of them. 
  It is important however to understand how they are not as strong as they could be from a human rights perspective, why that is so, and what we can do about it.  

The Final Report of the World Bank’s Extractive Industries Review (EIR) Striking a Better Balance has many recommendations on human rights that we would do well to return to.   Among other things, it recommended that  the WBG develop a system-wide policy that integrates and mainstreams human rights into all areas of policy and practice; that the WBG assess the human rights obligations of the countries it is working in to ensure that its operations do not violate them; that independent and participatory reviews on human rights should be done periodically; that a human rights unit within the Bank be established; and that adoption and demonstrated compliance with human rights be a prerequisite for companies seeking WBG support for extractive industries.

The IFC Policy on Social and Environmental Sustainability states that “IFC … recognizes that the roles and responsibilities of the private sector in respecting human rights are emerging as an important aspect of corporate social responsibility.    The Performance Standards, developed by IFC to help private sector clients address environmental and social risks and opportunities, are consistent with those emerging roles and responsibilities.”
   It also says it will  “take international law into account”.

If one understands human rights as an international legal framework imposing clear obligations on governments, this reads as a rather weak statement.     It would of course have been much better for the IFC to state in clear terms that it intends to comply with international law and to ensure that its projects do not undermine human rights directly or indirectly.   This is what the EIR called for.  Despite the fact that the governments that sit on the Board of Governors of the World Bank have overwhelmingly ratified the key human rights treaties, despite the constructive legal opinion issued by the former Senior Vice President and General Counsel Robert Danino on human rights, despite the submissions of many experts and academics, the World Bank leadership still fails to recognize that it has clear human rights responsibilities and adopt consequential policies.
   


For reasons of structure and mandate, the IFC cannot go faster on human rights than the World Bank Group as a whole, even if its private sector clients are prepared to move ahead on this issue.   For that reason, the human rights language in the Performance Standards is rarely explicit, clear or complete.     Fortunately, some human rights principles did make it into the Standards on labour rights
, to some extent on Indigenous Peoples’ Rights as well as on land acquisition and resettlement.     What the IFC policies were unable to do adopt the more ambitious agenda that the Extractive Industries Review suggested. 

Rights & Democracy would like to address briefly the  three questions intended to guide this round table.   

What is the main challenge ?    It is to adequately integrate human rights into government and corporate decision-making regarding investment in extractive industries. 

What are some possible responses?   We need to revisit the human rights recommendations of the EIR and integrate those ideas into public policy in Canada.   While the recommendations were formulated for the World Bank Group, most of them are applicable at the national level.   The problems the EIR set out to deliberate are the very same as the ones that provoked this series of roundtables.    

What specific Actions should be undertaken?   The Government of Canada – in consultation with other stakeholders – should adopt a policy which requires that human rights impacts be assessed and compliance with international law demonstrated prior to supporting in any way mining or oil and gas companies abroad.     

Sooner or later, this will require that we amend legislation to require human rights impact assessments in certain sectors, in certain countries and under certain circumstances.     Those remain to be defined.   Rights & Democracy is currently engaged in five case studies which will lead to the development of a methodology for HRIAs.    Three of those case studies are related to mining (Democratic Republic of Congo, Peru, Philippines).      We hope the voices we hear, the research we are doing, and the lessons we are learning will usefully contribute to this exercise and that we shall have other opportunities to discuss this option for public policy.    We believe that human rights impact assessments will be as frequent as environmental impact assessments in the next decade.   The question is whether Canada will lead the way or not.


Those of us who have worked on these issues for years see these roundtables as an extraordinary opportunity for innovation, for increased policy coherence, and for better outcomes for people living in desperate poverty in mineral-rich countries.   Better integration of human rights considerations into investment policy and practices makes good sense for business, for governments and most of all for affected communities.   There is no reason why Canada should not be a world leader on this issue.  

� The Universal Declaration of Human Rights (1948), the International Covenant on Civil and Political Rights (and its two Optional Protocols) and the International Covenant on Economic, Social and Cultural Rights (1976).


� See for example: Andrew Clapham, Human Rights Obligations of Non-state Actors, Oxford, 2006.


� The most significant and devastating blow to the Norms came from UN Special Representative on Business and Human Rights in his interim report earlier this spring. � HYPERLINK "http://www.business-humanrights.org/" ��http://www.business-humanrights.org/�


�  With the notable exception of the United States, these are mostly developing countries.


�  See Halifax Initiative, One Step Forward , One Step back :  An Analysis of the IFC’s Sustainability Policy, Performance Standards and Disclosure Policy, � HYPERLINK "http://www.halifaxinitiative.org/index.php/Reports_Analysis/One_Step_Forward_One" ��http://www.halifaxinitiative.org/index.php/Reports_Analysis/One_Step_Forward_One� 


�   Emil Salim, Striking a Better Balance:   The Final Report of the Extractive Industries Review, December 2003,  p. 59, � HYPERLINK "http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTOGMC/0,,contentMDK:20605112~menuPK:336936~pagePK:148956~piPK:216618~theSitePK:336930,00.html" ��http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTOGMC/0,,contentMDK:20605112~menuPK:336936~pagePK:148956~piPK:216618~theSitePK:336930,00.html�


� International  Finance Corporation’s Policy on Social and Environmental Sustainability, 2006, page 2, � HYPERLINK "http://www.ifc.org/ifcext/enviro.nsf/Content/SustainabilityPolicy" ��http://www.ifc.org/ifcext/enviro.nsf/Content/SustainabilityPolicy�





� See Tilburg Principles, Roberto Danino, Senior Vice-president and General Counsel, Legal Opinion on Human Rights and the Work of the World Bank, January 27, 2006 (monograph), Darrow, Mac, Between Light and Shadow:  The World Bank, the International Monetary Fund and International Human Rights Law, Portland (Oregaon): Hart.


� This task is made much simpler because of the ILO Declaration on Fundamental Principles and Rights at Work, which basically elevates a sub-set of labour standards to the status of human rights. � HYPERLINK "http://www.ilo.org/dyn/declaris/DECLARATIONWEB.ABOUTDECLARATIONHOME?var_language=EN" ��http://www.ilo.org/dyn/declaris/DECLARATIONWEB.ABOUTDECLARATIONHOME?var_language=EN�





