Chapter Eleven — Investment

Over the years, Canada has negotiated investment agreements both o protect the interests of
Canadian investors abroad and to provide a rules-based approach to the resolution of dispures
involving foreign investors in Canada or Canadian investors abroad. The FTA marked the first
time that Canada entered into a comprehensive set of rules governing both inward and
outward investrment. The NAFTA builds on that experience. It includes a more integrared and
extensive sec of obligations, which will ensure that Canadian interests will continue to be
protected within a set of gencric rules. I also includes important new provisions for dispute
resolution and addresses a broader range of issues related to the conduct of business. The
NAFTA chapter thus reflects not only the addition of Mexico, but also the increasing
importance of an open investment regime in underwriting economic growth and development
in Canada.

The NAFTA definition of investment includes minority inerests, portfolio investment,
and real property as well as majority-owned or -concrolled investments from the NAFTA
countries. The FTA covered only U.S.-controlled investments in Canada and vice versa. In
addition, NAFTA coverage extends o investments made by any company incorporated in a
NAFTA country, regardless of country of origin. This approach will help ensure that Canada
remains an aceractive sice as a “home base” in North America for Japanese and European
investors. Transportation, which was excluded from the FTA, is covered by the NAFTA.
broader NAFTA coverage is also imporcant in protecting Canadian investments in Mexico.

Canada will be able to maintwin all existing restrictions on sensitive sectors in the Canadian
cconomy, such as transportation, telecommunications, social services and culeural industrics
Furthermore, Canada's ability to review major takeovers remains unaffected (aparc from the
extension of the FTA-based higher Investment Canada review thresholds to Mexico). Canada
has furcher agreed to subject disputes raised by foreign investors to international arbitration
claborating on Canada’s own practice of including such provisions in recent foreign investment
protection agreements.

The NAFTA (articles 1102-4) provides for the better of national treatment and most-
favoured-nation trearment. National treatment means that Canadian investors will be treated
the same as Americans in the United States and as Mexicans in Mexico. MFN means that, if
a NAFTA partner extends more favourable treatment to a non-NAFTA investor (or another
NAFTA investor), it must extend this treatment to all NAFTA investors. The inclusion in the
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NAFTA of an MEN obligation to the basic national treatment provision is a helpful
improvement over the FTA.

Foreign Investment in Canada

Foreign investment has been essential to Canada’s development as a nation and
our continued prosperity. The development of the fur trade, fhe construction of
the national railfoads and the creation of our energy. automotive and mining
industries were all financed with foreign help. inifially mostly from Britain and Iater
from the United States. These investors saw Canada as a good place fo invest their
capital. Given our small population, relative to our size and potential, foreign
investment is essential to maintain and enhance our competitive advantages
Total foreign investment in Canada reached approximately $490 billion in 1992,

Foreigners hold over $202 billion in Canadian bonds, about a third of all Canadian
bond holdings. Federal and provincial governments, as well as provincial utilities,
are active participants in the international bond market, seeking vital capital to
help build our highways, hospitals and schools. The Canadian provinces and their
enterprises increasingly tap the foreign bond market and now account for 42 per cent
of foreign holdings of Canadian bonds.

Foreign direct investment, through shares in corporations or ownership of subsidiary
firms, consitutes the seconc-iargest farm of investment in Canada affer bonds, at
nearly $130 billion. U.S. investment represents 65 per cent of dll foreign direct
investment. Of the §115.5 bilion in capital employed in manufacturing af the end
of 1987, foreign investors owned 48 per cent, with the United States controlling
36 per cent of all capital. In the petroleum and natural gas indlustry, foreign capital
accounted for 40 per cent of $75.5 bilion in capital. Foreign capital made up
40 per cent of the $25.5 billion capital in the mining and smelfing indlustry. Of the
nearly $7.5 bilion invested in the auto industry in 1987, 80 per cent was controlledt
by the United States.

The United States continues to be the largest net investor in Canada ($105 bilion)
followed by Japan ($59 bilion) and the United Kingdom ($29 billion). In recent years,
direct investment from West Germany. Hong Kong and Swifzerland has risen markedly.
For our part, Canadian investment abroad totals some $220 billion. Direct in-
vestment amounts fo $93 bilion, largely in the United States (60 per cent), although
the U.S. share has been decreasing in recent years in favour of European
Community countries (20 per cent), especially the United Kingdom.

Investment Canada, Canadia’s International Investment Posizion, 1991

Exceptions for existing discriminatory measures are permitted. These measures are to be
listed and subject to a “standstill” (i.c.. they can only be liberalized and not made more
restrictive). Provincial governments will have owo years o list those measures not in conformity
with the Agreement, which they wish o maincain. In addition, in the case of a few agreed
sectors, discrimination is permicted without the standstill obligation not to introduce more
restrictive measures. These unbound sectors include maritime transport for the United States,
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social services for all three countries, sectors subject to constitutional restrictions for Mexico
and basic telecommunications for all three countries. Additional exceprions are permitted from
the MEN obligation for listed bilaeral and multilaceral agreements (for example, bilateral it
agreements). Limits on foreign ownership in the privatization of state enrerprises (i.e., crown
corporations) and government functions are permitted, although a tax measure that has the
same impact as expropriation is subject to the NAFTA' compensation provisions (articles 1110

and 2103).

The NAFTA will ensure that Mexico will substantially revamp its invescment laws. Over
time, this will bring them generally into conformity with the regimes in place in Canada and
the United States. Mexico has agreed to eliminate most screening of new investment and will
severely curtail its review of takeovers. Restrictions on more than 700 sectors have been reduced
to a few dozen. Major arcas of reform of interest to Canadian investors include mining,
secondary petrochemicals, conscruction, agriculture, autos, most manufacturing, financial
services and a wide range of general services.

The imposition of certain trade-distorting perf i such as export per-
formance, local content, domestic purchasing and trade balancing is prohibited on the entry or
ongoing operation of all investments. In addition, performance requirements, such as local
content, domestic purchasing and trade balancing ate not permitted as conditions for receiving
subsidies or ocher incentives (article 1106).

To protect investors, article 1109 explicidy permits the transfer of profics, dividends and
the proceeds of liquidating an investment. Exceptions are permitted for withholding taxes,
bankruptey and criminal proceedings.

The non-discrimination obligations of the chapter do not apply to taxes on income, capital
gains, or capital of corporations. As in the FTA, the provisions of bilateral tax treaties generally
take precedence over the NAFTA provisions. The NAFTA provides greater certainty for
Canadian investors in both the United States and Mexico that tax measures will not be used to
discriminate against Canadian investors.

Mexico will no longer be able o resort to the historical Lacin American approach t expro-
priation, agreeing instead to pay fair market value promprly. Expropriation is permitced only

for a public purpose, on a non-discriminatory basis, and upon payment of prompr, adequate
and effective compensation. Tax measures that are tantamount to expropriation are subject to
the NAFTA expropriation provisions.

Wich growing concern for the d d harmonization of envi I scandards or the
creation of pollution havens, investment-related decisions must be sensitive to the environment
(article 1114). In addicion, the NAFTA discourages a nacion from reducing environmental
standards to attract an investment (whether from a NAFTA country or not).

The FTA provided for the resolution of investmenc disputes on a state-to-state basis. The
NAETA goes further by pmvldmg for direct investor-sute arbitration. Investors may take their
disputes with a host for resolution chrough the United
Nevions Intesnational Commision on Trade Law Arbitraton Rules (UNCITRAL). To protect
their respective national interests, decisions by Investment Canada or the Mexican National
Commission on Foreign Investment on whether to permit an acquisition or not, shall not be
subject to dispute serclement (annex 1138.2).
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A tribunal of three arbitrators, who may be nationals of the disputing countries, and a
chairperson agreed to by both countries will hear such investor-state disputes. In the event that
the disputants cannot agree on an arbitraror, the Secretary-General of the International Centre
for the Settlement of Investment Disputes (ICSID) shall serve as the appointing authority. A
roster of 45 presiding arbitrators, all of whom must meet [CSID Convention qualifications,
will be created. Enforcement of arbitration awards will take place under the New York
Convention or the Inter-American Convention. (When Canada and Mexico become parties to
the ICSID Convention, this Convention could also be used for dispute setdlemen). Disputes
relating to investment measures may also be resolved through the state-to-state dispute-
settlement procedures contained in Chapter Twenty.

What They Do - Investment Dispute-Settlement Organizations

International Centre for the Settiement of Investment Disputes (ICSID) — Sponsored
by the World Bank, it settles investment disputes on a voluntary basis between
governments and foreign investors.

United Nations International Commission on Trade Law (UNCITRAL) — This is an
organ of the UN General Assembly that seeks to advance the codification of
international economic laws. Its model rules of arbitration provide states with an
agreed formula upon which to base arbitral procedures.

New York C ion on the and of Foreign Arbitral
Awards — Done in New York in 1958, it allows signatory countries to enforce
arbitral judgments in each other’s domestic courts. For example, if a Canadian
firm wins an arbitral award against a Mexican firm, Canadian investors can use
the Mexican courts to enforce that decision.

It i C ion on i C i bitration — Done at
Panama in January 1975, it provides similar services to the New York Convention
for members of the Organization of American States (OAS). Canada is not a
member of this Convention. and its use in the NAFTA is thus limited to the United
States and Mexico. Instead, Canada will rely on the New York Convention to
enforce arbitral awards.
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As advanced industrial cconomies become increasingly knowledge-based service economics, it
is critical that the opportuniies for service industries not be limited to domestic markets. Boh
producers and consumers of traded services will benefit from the increased competition that
will flow from growth in cross-border and international trade in services.

The Canada-U.S. FTA marked the first time that cross-border services were addressed in a
general rade agreement and subjected o the traditional trade principles of non-discrimination
and transparency. Since then, more progress has been made in the Geneva negotiations aimed
at the establishment of a General Agreement on Trade in Services (GATS).

Such an agreement would be the equivalen for traded services to the GATT, the Agreement
that translated these principles into a multilateral trade agreement for goods some 45 years ago.
The GATT contributed significantly o the steady growth in trade in goods in the postwar
years, a key ingredient in the rapid risc in incomes in most industrialized countries during that
period. The liberalization of trade in services promises similar benefits.

The NAFTA draws on the expericnce of the GATS negociacions in the Uruguay Round as
well as the FTA Chapter Fourteen. The NAFTA coverage applies to all cross-border non-
financial services not a part of the investment chapter unless such a service is specifically excluded.
Excluded services include the culcural industries of Canada and most air transportation, as well
as U.S. maritime transportation services and government services, such as health and social services.

The Chapter itself sets out the basic principles governing cross-border trade in services,
while a number of sector-specific annexes — professional services and transportation — outline
how these principles apply to these sectors. Separate chapeers on telecommunications and
financial services spell out the special rules that apply in these areas.

Chapter Twelve requires that the parties extend both national and most-favoured-nation
treatment to cross-border service providers of the other countries and not require such
providers to establish a “local presence” as a prerequisite to providing a cross-border service
except as required for legitimate regulatory reasons, such as consumer protection.

The all-inclusive approach results in wider coverage than in the FTA with land transport,
some air transport and all areas of professional services now benefiting from these trade
liberalizing rules.
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The Service Economy

Cars, steel, clothes — are these the industries driving the North American
economy? There is no doubt hat they are important, but they are not the industries
driving the new economy. Try telecommunications, computers and semi-
conductors, health and medical products, or the fast-food industry. Services and
related industries are the fastest-growing sectors in the economy. What was once
the frontier of intemational commercial policy has become the centre of policy
debate. Today. more than two-thirds of the workforce, or nearly 9 million
Canadians, are employed in the service sector.

In North America, the motion picture industry employs more people than the US
auto parts industry. The fravel service industry is bigger than steel and petroleurn
combined. Health and medical care accounts for one-eighth of total U.S. output. It
is bigger than the combined strength of auto, auto parts, aircraft, clothing and
textiles, steel. mining, and oil and gas refining industries.

In Canada, aimost as many people are employed in the computer industry as in
petroleun refining. Computer workers earn $616 a week — 46 per cent more than
the average weekly wage. Software is growing by 25 per cent annually and is now
bigger than the auto industry. There are more accountants and support staff than
people working in the oil and gas industry. The food service industry is bigger than the
chemical industry. The services side of communications accounts for 3.8 per cent of
Canada’s GDP, compared to 1.7 per cent for the auto industry. Over the last 17 years,
the estimated level of employment in Canada has risen by 29 per cent, totally
accounted for by an increase of 46 per cent in the service sector. In contrast,
employment in the goods sector dropped by two per cent.

In a recent study by Canadian economist Nuala Beck, what she calls the engines
of the 1990s for the new economy fall into four clusters computers and
semiconductors; instrumentation: heclth and medical: and communications and
felecommunications. All share a common characteristic: their success is based on
knowledge, innovation and service rather than manufacturing

Knowledge-intensive industries have created 304 000 new jobs over the past
seven years, or 90 per cent of all new employment in Canada. They account for
26 per cent of fotal employment in Canada. up fom 24 per cent in 1984, During
fhe recent recession not every indusfry cut jobs — from 1990 to 1992, accounting
firms, insurance carriers and advertising companies were the fop three private-
sector job makers.

More people in Brifish Columbia work in communications and telecommunications
fhan in forestry. In Alberta, new economy industries created 80 per cent of new
jobs in the past seven years. In Ontario, the figure was 60 per cent or 106 000 new-
economy jobs, while 95 000 jobs were lost in industries, such as steel, fextiles and
auto manufacturing. More Nova Scotians work as feachers and university professors
than in the combined fisheries, construction and forestry industries

L Nuala Beck, Shifting Gears: Thriving in The New Economy, 1992; Statistics Canada
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Market Opportunities: Forestry Equipment and Services

The forest sector has the potential to become an important contributor fo
Mexico’s economy but will require considerable financial and technical assistance
to improve efficiency in siviculture and the administration of public and private
resources and in the manufacture and marketing of wood products

By 1994, the markef for new equipment and services is expected fo reach more
than $60 million, almost all of it supplied by imports. Used machinery and
equipment s dlso in high demand in Mexico, since state-of-the-art fechnology is
sfll not frequently used and s limited to the very large firms

Market Opportunities: Environment Equipment and Services

The Mexican govermnment is trying to reduce pollution by implementing concrete
measures fo enforce ifs laws, including increased inspections and plant closures.
The new focus on enforcing stricter environmental regulations, combined with
increasing pressure from both domestic and foreign public opinion, has created a
growing demand from the private sector for different sources of anti-pollution
equipment and related services.

Imports will supply most of the required equipment and services, particularly for
industrial and municipal waste water treatment, potable water treatment and air
pollution control. Interest in Canadian expertise was amply demonstrated during
the Canada Expo ‘92 trade show in Monferrey in January 1992 and a recent
environment mission that visited three cities in the north of Mexico.

Existing federal measures, which do not conform with the NAFTA, can be maintained
provided they are listed in the Agreement. Reservations for state and provincial measures must
be made within two years (article 1206). While these reservations allow governments o maintain
existing non-conforming measures, they do not allow them to make the listed measures more
restrictive in the future.

Sensitive seccors can be lefc “unbound,” providing scope for introducing non-conforming
measures in the future. Canada has inscribed a reservation to permit all layers of government
full flexibility regarding public law enforcement and correctional services, income security or
insurance, social security or insurance, social welfare, public education, public taining, health,
child care, basic telecommunications services, aboriginal affairs, minority affairs, and some air
and maritime transportation services.

The chapter does not create rights or obligations on government procurement involving
services — these are addressed in Chapter Ten — and does not impose any disciplines on non-
discriminatory quantitative restrictions on access other than requiring that these be notified
and scheduled so that service providers can be made aware of them.

The annex on professional services (annex 1210.5) sets out procedures aimed at the
I of mutually acceptabl ional standards and criteria, a prerequisite o any
real trade in professional services. Like the FTA, it requires chat licensing be based on criteria,
such as competence, education, experience and professional development. There are specific

4
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provisions for forcign legal consultants and engincers, which are designed to facilitace their
practice on the basis of temporary licences, assuming they meet local standards, within differ-
ent jurisdictions.

Transportation services were not covered by the FTA, mainly because of disagrecment
berween Canada and the United States on how to deal with maritime induscries. Following
deregulation of land transportation, which began in 1982 in the United States and 1987 in
Canada, the two countries reached agreement on 2 number of issues aimed at establishing a
relatively open regime for the cross-border carriage of cargo by land. For Mexico, land trans-
portation has been a closed secror to both investment and cross-border operations, a handicap
that has become increasingly apparenc as the Mexican economy has become more open as a
result of the reforms introduced over the past few years.

The NAFTA consolidates what had already been largely achieved between Canada and the
United States and extends these provisions to Mexico, laying the foundation for the
development of more integrated truck, bus and rail transporeacion Services throughout North
America. Each country has agreed not to increase current discrimination and to ensure that any
fucure laws and regulations are non-discriminacory. In addition, the NAFTA provides a six-year
work program aimed ac harmonizing land transport standards (Chapeer Nine) and thus further
facilitating the liberalization of transporeation services. Finally, Canada, the United States and
Mexico have agreed o open a range of specialty air services to each other’s providers.

Market Opportunities: Transport Equipment and Services

Over the past four years, Canada has steadily increased its share in Mexico's
protected transportation equipment sector. Canadian firms should do much
better with the preferred terms of access under the NAFTA. While automotive parts
exports grew from $52 million in 1988 to $83 million in 1991, vehicle exports
remained low because the Mexican market was largely closed.

Under the NAFTA, restraints on imports will be removed, providing opportunities for
the export of parts and vehicles. The Mexican market is the fastest growing market
for auto parts in North America. and conservative estimates are that the annual
growth will be over 7 per cent. With rapid urban growth in all major centres,
demand for reliable and environmentally clean urban transit equipment and
services should also increase.

The Mexican government has undertaken a major program of infrastructure modern-
ization (airpors, railways, roads and public transif) through the involvement of the
private sector. This offers significant opportunities for steel rail, locomotives, roling
sfock, frack machinery, design and engineering, and the repair and overhaul of
rolling stock, buses and trucks — all areas where Canada has infernationally
recognized expertise.

.
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Telecommunications is one of the essential building blocks of the new economy. The transfer
of data, the clectronic exchange of i and the mai of sophisticated intra-corporate
networks are all critical to integrating the far-flung components of modern corporations into
an efficient whole. With these developments, the effective functioning of a more inegrated
North American economy will require thac such services be developed and delivered on a
non-discriminatory and open basis.

The NAFTA will establish common North American rules for providers and users of
telecommunications and computer services. The NAFTA chapter on telecommunications
services sets out the way in which telecommunications firms in North America can gain access
to public networks and services, as well as the basis for the provision of value-added telecommu-
nications services. Firms using basic networks to sell enhanced telecommunications services or
computer services or using the network to meet intra-corporate communications requirements
will be the major beneficiaries.

The Agreement creates a more ¢ for
companies. The phased elimination over 10 years of all tariffs on telecommunications
cquipment will open the Mexican market to Canadian suppliers on the same competitive basis
that currently exists between Canada and the United States and will extend a preferential rate
to them over non-NAFTA suppliers.

Under the Agreement, reasonable conditions of access will allow companies to operate
private leased nerworks for intra-corporate communications, and such firms will have the right
t0 attach terminal devices to the neework. Privace leased circuis will be available on a flat-rate
pricing basis (article 1302) and rates for public elecommunications services will reflect
economic costs (but cross-subsidization between services will be permitted). Any restrictions
must be justified as necessary to protect the public service responsibilites of the network operator,
o protect the technical integrity of the necwork, to ensure the confidendiality of messages, or 0
protect the privacy of subscribers.

The chaprer establishes a common approach for the standardization of telecommunications
cquipment artached o public networks and sets up a telecommunications standards sub-
committee (article 916) o develop a work program within six monchs. Standards are to be brought
into conformity and, for the most part, will be limited to those necessary o avoid billing-
equipment malfunction, technical damage to public networks and technical interference, and
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to ensure compatibility with the electromagneric specerum, as well as to ensure users’ safety and
access to the public networks.

Canada will be able to meet these obligations under its current laws and regulations. These
provisions will require Mexico to introduce greater transparency in its regulations and
procedures, improving the ability of Canadian companies to sell their services in Mexico and
operate intra-corporate necworks. The Mexican markets for enhanced telecommunications and
computer services will be fully open to Canadian-owned companies who can establish in
Mexico or provide their services on a cross-border basis (previously banned) from Canada
effective, July 1, 1995.

The creation of an integrated North American market for such services and equipment
should maintain North America’s advanced technology leadership in this critical area in the
decades ahead.

The NAFTA will not lead to U.S.-style deregulation, since telephone and other basic
telecommunications services have been excluded from the Agreements investment and services
disciplines. In Canada, decisions affecting the industry will continue to be made by the
Government and domestic agencies,such 3 the Canadian Radio-Teleision and Telecommuni-
cations Commission (CRTC). NAFTA does not alter the CRTC’s curtent regulaory oversight
of the industry nor does it affm current policies, which, among others, provide enhanced and
data services on a competitive, generally unregulated basis. The establishment and provision of
local and long-distance telephone and other basic telecommunications networks and services
are excluded from the obligations of the Agreement. Canada’s policy of limiting foreign
ownership of telecommunications facilities remains at a maximurm of 20 per cent.

Market O : Telecomrr

Mexico relies on imported technology in its efforts to modernize and upgrade its
infrastructure and to develop a more sophisticated manufacturing capability.
Canadian suppliers of electronic components, telecommunications equipment
and systems, and computer software should thus find a ready market for their
products.

1S

The Mexican telecommunications sector is being dereguiated and privatized,
opening private investment and service opportunities in areas, such as cellular
telephones, construction and the administration of microwave earth stations, fax,
electronic mail and data transmission services.

Between 1990 and 1994, the telecommunications equipment market in Mexico is
expected to increase at an average annual rate of 12 per cent per year to
$1.5 billion, while the market for computers and computer software should grow at
an even faster pace. Northern Telecom has had a plant in Mexico since 1991, BCE
Inc. has a significant interest in two cellular phone companies, and other
Canadian firms are also becoming active in the Mexican market
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The Canadian Telecommunications Industry

The telecommunications industry is @ major source of economic activity in
Canada, employing some 125 000 people and generating more than $21 bilion in
revenues in 1990 (carriage services $15 billion; equipment manufacturing
$6 billion). Canada’s Northern Telecom is the fifth-largest manufacturer of
telecommunications equipment in the world. The industry is also Canada's leading
high-technology industry: its R&D expenditures of $1.4 bilion in 1990 represented
about 16 per cent of total Canadian R&D.

The telecommunications carriage industry operates Canada’s telephone and
data network. Over 98 per cent of Canadian households have a felephone. The
cariage industry’s share of Canadion GDP has increased from one per cent in
1970 fo 2.7 per cent in 1990. surpassing traditional economic mainstays like
agricuiture (2.3 per cent). logging and forestry (0.6 per cent) and mining (1.2 per cent).

Advances in technology are transforming the worid of telecommunications. Fiore
opics vastly increase fransmission capacity. The advent of celuiar telephones is
attaching communications to people rather than places and it will soon be
passiole fo reach individuals anywhere in the world using a personal telephone
number.

In the fall of 1984, negotiating a free trade agreement with the United States
was described as requiring from Canadians a (eap of faith in our ability as @
country to compete in @ more open economic environment. Seven years on, and in
retrospect, the leap does not ook so enormous as some feared. In a world in which
state intervention is giving way to market competition, even in the Marxist
cconomies, the free trade agreement seems (ike @ most timely policy choice

Donald S. Macdonald

PartV — Investment, Services and Related Matters page 71



Chapter Fourteen — Financial Services

Canadian banks and trust, securities and insurance companies have tradicionally been inter-
national players. Canadian banks were among the first internacional firms in the Caribbean,
while life insurance companies have been active throughout pares of the C lth and
clsewhere for over a century. The U.S. market has always been important, and Canadian banks
generate their largest share of foreign income from their U.S. operations and activities.

The FTA marked che firsc time chat financial services were covered in a general trade
agreement. It recognized the increasing imporcance of financial services as the grease of interna-
tional trade, as well as the need to ensure that conflcti lations in different jurisdicti
do not hamper business across borders.

In terms of specific commitmencs, Canada exempred U.S. financial institucions from laws
limiting the aggregate foreign ownership in a given firm to 25 per cent and individual foreign
ownership to 10 per cent. (This is customarily referred to as the 10/25 rule.) U.S. bank subsidiaries
in Canada were exempred from the 12 per cent aggregate asset ceiling on the size of the foreign
banking sector and permitted to open additional branches without prior approval from the
Minister of Finance. U.S. bank subsidiaries were also permitted to transfer loans o their parent
companies subject to certain prudential considerations.

For its part, the United States agreed to permit domesic and foreign banks operating in the
United States to underwrite and purchase without limitation Canadian government-backed
securities, including provincial debe. This is especially important to Canadian governments,
which float most of their debe issues in the U.S. marker. Previously, the U.S. Narional Bank
Act restricted such practice to U.S. government-backed securities. The United States also
agreed to grandfather the right of Canadian banks, which, prior to legislarive changes in 1978,
operated in more than one state. The 1978 regulation, which ended interstate banking
privileges for newcomers, had included a provision for review of those existing banks' interstate
privileges after 10 years

The United States also promised that Canadian banks would receive the same treatment as
those in the United States should there be any amendment of the Glass-Steagall Act. Unlike
Canadian practice, Glass-Steagall prohibits commercial banks in the United States from engaging
in investment banking. In the late 1980s, when the FTA was drafted, it appeared that this Act
would be revised.
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Financial Services Reform in Canada

Canadian financial services — banks, frusts, insurance and securities, the so-called
*four pillars” of the financial industry — were highly segregated unfil the 1980s
Foreseeing fierce competition and globalized financial markets as a result of
advancing communications technology. policy makers have enacted a series of
ambitious reforms. In 1987, the federal and provincial governments opened
ownership of Canada's securities industry to foreign and domestic financial
institutions. Over the past four years, the barriers fo competition among the
remaining pillars have fallen through revisions to the Bank Act, the Trust Companies
Act, the Loan Companies Act and the Insurance Act.

The new Acts expanded the powers of the financial institutions, relaxed ownership
restrictions, increased the responsibiiities of corporate directors and auditors, and
provided regulations governing self-dealing and conflicts of interest. They included
specific provisions for the regulation of financial institutions; rules governing the
amount of commercial and consumer lending that can be undertaken; the sale of
securities; and a framework for meéasuring capital adequacy based on the
standards set by the Bank of International Settlements. Lending powers for both
insurance and trust companies were expanded to match those of the banks
Ownership of a Canadian bank remains limited to a maximum personal or
corporate holding of 10 per cent. Any widely held trust of insurance company can
own a Schedule Il bank. Banks may own trust companies, although they cannot
sell trust services directly. Banks and frusts may sell insurance through networking
arrangements.

The new rules significantly broaden the scope of activities that trusts, banks and
insurance companies can undertake. The reform package was designed to
increase competition within the Canadian financial services industry and provide
consumers with a greater number of competitively priced services and products.
The wave of reform and deregulation was fully reflected in the FTA (Chapter
Seventeen), which cimed at opening financial services to a greater degree of
infernational competition.

To the disappointment of the financial industries in both Canada and the United States,
there was little progress on liberalizacion commitments between the two countries. Progress on
the Canada-U.S. front was thus more a maceer of form than substance, buc it did provide an
improved basis to press for more liberal conditions in the United States in the future.

The NAFTA moves beyond the FTA by basing market access on a set of general rules
enshrining national treatment, MFN treatment, the right of consumers to purchase financial
services on a cross-border basis and the right to market access chrough the establishment of a
commescial presence. The emphasis on defining principles, rather than the 4 la carte approach
taken in the FTA, is path breaking of the best kind, building on progress made in the Uruguay
Round negotiations in drafting the General Agreement on Trade in Services.

Unlike the FTA, there are also disciplines on regulations by both state and self-regulatory
institutions (i.c., stocks or futures exchanges). In addition, the NAFTA includes, for the first
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time, provisions for binding dispue sectlement based on the general provisions of Chapter
Tiwenty buc wich the caveat that, in financial services cases, panelists may be drawn from a
special roster of 15 expert panelists. (Under the FTA, disputes — in financial services other
than insurance — were o be the subject of discussions becween the U.S. Treasury and the
Canadian Finance Department, without any provision for rules or time limits.) The NAFTA
ko includes a builcin recognition of che dynamic nature of financial services trade through
the establishment of a Financial Services Committee with the mandate to consider future
liberalization (aricles 1412-13).

For its part, Mexico has opened its market to Canadian financial insticutions. Banks,
insurance companies and securities dealers will be able to establish wholly owned subsidiaries in
Mexico and to acquire existing firms, beginning in 1994. Over a six-year transition period,
Mexico will be able to cap the degree of Canadian and U.S. participation to ensure an orderly
transition to an open market (annex VII (B) — Mexico). Should foreign financial institutions
atain 25 per cent of the Mexican market — a level higher than that achieved in other markets —
Mexico will be allowed to maintain a cap on the affected sccror for an additional period. If an
independent panel derermines chat foreign participation in the banking sector has reached a
level that is unduly influencing Mexico’s payment system, Mexico will be allowed to impose a
further market-share cap.

In addition to the sections on general principles and country-specific liberalization com-
micments, a final section outlines each country’s reservations. Canada, for example, has retained
the “de facto control” test to determine ownership of a financial firm. This means that a U.S.—
or Mexican — incorporated financial instiution conrolled by Japanese or European capital is
deemed to be just that and would not qualify for the NAFTA treatment in Canada (The
United States and Mexico have taken a more liberal approach basing their criteria on country
of incorporation).

Canadian consumers remain protected by the continuing right of governments to rake
reasonable actions as deemed necessary for prudencial reasons. To avoid problems that may
arise in the implementation and administration of chis chapter, notification and consultation
procedures provide an carly warning system and a way of resolving problems co-operatively.

Market Opportunities: Financial Services

The Mexican market offers many opportunities to Canadian financial institutions
Mexico’s needs correspond fo Canada's strengths: sirong capital positions and
greater experience in operating large and integrated nefworks. Canadian banks
are leaders in financiakservices technology. another area where Mexico is weak,
The Mexican market for insurance-related services, which ranked first in Latin
America and 27th globally with USS3.5 billion in life and non-life prermiums in 1991, is
widely seen as another area of potential. Scotiabank recently announced that it
will acquire @ § per cent stake in Inverlat, Mexico's fourth-largest financial group.
Inverlat controls a securities firm and recently purchased the commercial bank
Comermex, the fourth-largest bank in Mexico.
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Chapter Fifteen
Competition Policy, Monopolies and State Enterprises

With the increasing globalization of production and markets, the ol of competition policy in
influencing trade, investment and technology exchange has suggested the need for governments
t0 address differences in approach to competition. Recent experience demonstrates the extent
to which differences in competicion policy can act as a barrier to trade or as a souce of dispute.
The FTA made brief reference to monopolics (article 2010); the NAFTA devotes considerably
more attention to the subject.

Mexico has a high degree of corporate concencration and scate enterprises. In Canada, state
enterprises, or crown corporations, exist at both the provincial and federal level. The NAFTA

the right of to establish polies or state enerprises but seeks to
ensure that they do not unduly hamper the free flow of trade. The NAFTA defines a state
enterprise as one that is owned, or lled through hip, by a !

To this end, the NAFTA sets out disciplines on the activities of monopolies and state
enterprises based on the principle of non-discrimination in the purchase and sale of goods
where it has a monopoly. For example, sales of petrochemical feedstock by a state encerprise like
PEMEX must relate to commercial considerations, such as price and quality, and the
corporation will not be able to charge a higher price for oil and gas supplies to Canadian or
U.S. firms operating in Mexico. A governmenc monopoly, like Canada Post, must not charge
different prices to Mexican or American firms in Canada.

Mexico will implement a competicion policy, with technical assistance from Canada, and
co-operate with competition authorities in the United States and Canada in cheir efforts to
shicld against anticompetitive business practices.

To work toward defining the basis for future co-operation on mmpcuucn matcers, mc
NAFTA (article 1504) establishes a Working Parcy on Trade and Competiion. Its mandate will
likely include consideration of the appropriate role for antidumping procedures in a free trade
area inherited from the FTA (arcicle 1907).
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Chapter Fiffeen: Competition Policy, Monopolies and State Enterprises

Competition Policy in Canada and in the NAFTA

A set of government measures aimed at ensuring competition and protecting
consumers from unfair business practices, especially abuses of market power
through price fixing is called competition policy. Its purpose is to improve the efficiency
of the marketplace through competition. Among the specific practices covered
by competition law are misleading advertising, price fixing, predatory pricing, bid
figging. price discrimination and the creation of cartels and monopolies through
mergers and acquisitions. Legisiation in Canada dates back more than 100 years.
While practices, such as conspiracy, remain criminal offenses, the emphasis has
shifted from the Criminal Codle, which requires proof beyond a reasonable doubt
for any conviction, fo administrative or civil law.

Canada’s Competition Act is administered by the Bureau of Competition Policy in
the Department of Consumer and Corporate Affairs. The Director and his staff
have virtual independence in enforcement. In fiscal year 1990-91, the Bureau
investigated 14 517 complaints about misleading advertising; 90 were passed to
the Attorney General for action. There were 1 177 complaints about restrictive
practices, of which 8 were referred to the Attorney General or the Competition
Tribunal. For mergers and acquisitions, 183 were examined of the 944 that were
recorded.

The United States, which has a long history of intervention to encourage fair
competition, has competition laws that are broadly compatible with those of
Canada although competition enforcement falls to two agencies — the
Department of Justice and the Federal Trade Commission. There are also many
more private suits — i.e., antitrust actions brought by citizens or firms in the
private sector.

During the negotiation of the FTA, Canada maintained that the scope for cross-
border dumping of goods virtually disappears once the fariff and other barriers are
eliminated. As @ result, Canada suggested that the two countries phase out the
application of their respective dumping procedures for cross-border trade and rely
instead on competition laws to address any remaining problems of injurious price
discrimination.

US. authorities agreed that Canada had a strong theoretical case but could not
agree to the negofiation of a replacement regime. Instead, the two countries
agreed to infroduce the innovative procedures of Chapter Nineteen, provisions,
which are carried forward info the NAFTA. In addition. Canada and fhe United
States agreed to examine further the pros and cons of a replacement regime
allied to existing competition rules. Work on the issues involved has proceeced
over the past few years, both bilaterally and in the confext of the Uruguay Round
of the GATT negotiations, which involves some significant reforms of the GATT
Antidumping Code.

This work will continue in the NAFTA as part of o broader examination of how to
address the rules of compefition in the more infegrated market created by the
free trade rules. Recent Canadian experience along @ number of fronts, including
frade in steel. however, suggests the need for Canada fo pursue this issue
vigorously with  view 1o the development of a set of rules more in keeping with
the rediities of a single North American market.
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Chapter Sixteen — Temporary Entry

The temporary entry provisions of the FTA have proven to be one of its most helpful and
important features. Firms, investors and other business travellers to the United States have
found the expedited procedures of real practical help in developing Norch American and global
business strategics.

The NAFTA extends the provisions of the FTA to Mexico and ensures that Canadian
business travellers can count on secure access to Mexico in order to pursue the business
opportunities created by the rest of the Agreement. It sers out the governing principles and
rules under which citizens of each country may have access to the other countries on
temporary basis to pursue business opporcunities without meeting a labour-market test. The
NAFTA does not create a common market for the movement of labour. Each country retains
its rights to protect the permanent base of its domestic workers.

Like the FTA, the NAFTA identifies four categorics of travellers cligible for temporary
entry. They ares
* business visitors who are engaged in che international business activities set ou in
Schedule 1. The NAFTA adds truck and bus drivers engaged in international traffic
and international service providers, such as customs brokers;

traders and investors who carry on substantial trade and investment between their own
country and the country they wish to enter;

intra-company transferces who are employed by a company in a capacity that is man-
agerial, executive or involves specialized knowledge and who are transferred within that
company or its subsidiaries or affiliaces berween countries; and

Business Visitors under the FTA Provisions for Temporary Entry

1989 1990 1991
Canadians 2750 4950 5558
Americans 3782 12353 15858

CEIC International Services Group,
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+ professionals who are listed in Schedule 2 and are secking to enter another NAFTA
Country on a temporary basis to provide their professional skills. A number of new
cacegories have been added, such as statisticians, occanographers, geographers and
seminar leaders conducting training seminars. Coverage for Quebec notaries has been
clarified. Mexico and the United States have agreed to set a quota on the number of
Mexican professionals who may enter the United States on an annual basis. Canada has
chosen not to set a quoa, and Canadian professionals will not be subject to quotas in
cicher the United States or Mexico.

A working group, which will include immigration officials, has been established to consult
on isses,including the elimination of lbour cerification tests for spouses of business persons,
as well as transp and d bl The United Scates has agreed to
publish, wichin one year, a consolidated document o the opportunicies that this chapeer offers
and make ic widely available to Canadian business travellers.

Canada’s reason for joining the NAFTA is simple and straightforward: to maintain and enfiance
Canadians’ fiving standards. Canada is the second-richest country among the large industrial
cconomies of the world, and, according to the United Nations " recently publishied Human
Development Index, Canadians fiave the best quality of (ife in the world. But, that is today, and
the objective is to secure and improve our standard of living and quality of fife 10, 20,
50 years fience.

Department o NAETA: An Economic Assessment from a Canadian Perspective

Canadian business peoplc are much more outward-looking than 15 years back
| Back then, it was unusual for Canadians o try to sell abroad, but today the air
ports across the country are crowded with Canadians going somewhere to try to
sell sometfing.... For Canada to remain @ major world trader, a national com-
mitment must be made to improve our competitiveness in productivity, quality,
and innovation.... There are many inspiring success stories of Canadian
companies that fiave taken the global initiative, either through exports or direct
investing. Those still debating the wisdom of going global should pay fieed to the
wise inscription on a wall plaque in the office of Roland Pelletier, President of
Quebec-based Transformateur Delta. It reads: “The future belongs to those who
Know an opportunity when they see it and then act upon it. Qui n avance récule.”
Susan Goldenberg, Global Pursuir:

Canadian Business Strategies for Winning in the Borderless World
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Part Six — Intellectual Property

The rapid increase in technology has made the protection of innovation a key determinant of
economic success. How governments approach that protection, however, requires a
compromise berween two conflicting goals. The owners of intellectual property — the tangible
results of innovation, including patents, trademarks and copyright — have a natural interest in
enjoying exclusive rights to their innovation as long as possible. A reasonably long period of
exclusive rights, therefore, can act as a powerful incentive to innovation. Consumers and
compeitors, on the other hand, would prefer that the fruits of innovation be made generally
available as quickly as possible, so that competition will both reduce prices and lead to further
innovation. Most national intellectual property regimes reflect compromises becween these two
objectives.

The rapid incernationalization of the global economy and of technology has pointed to the
problems that result from differing approaches to the protection of intellectual property. Over
the years, various international agreements — including the Berne Convention (literary and
artistic works); the Geneva Convention (phonograms); the Paris Convention (industrial prop-
erty); the Rome Convention (neighbouring rights); the Universal Copyright Convention; the
International Convention for the Protection of New Varieties of Plants (UPOV); and the
World Intellectual Property Organization (WIPO) — have sought to address these differences
with a view to promoting global standards and procedures.

During the past six years, the contracting parties o the GATT have sought to consolidate
much of these disciplines into a single code, the Agreement on Trade-Related Aspects of
Incellectual Property Rights(TRIPS), to address the trade-related aspects of incellectual property
protection, while ensuring that any differences in national regimes can be resolved on the basis
of consultation, neg and dispute sertl rather than confroncation and recaliarion
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Chapter Seventeen — Intellectual Property

The NAETA chapter on intellectual property is pacterned on the TRIPS Agreement and
incorporates most of its provisions. The NAFTA commits cach country to provide effective

p an o I property rights.

The chapter defines specific standards in the areas of copyright, sound recordings,
demarks, patents, semiconducror i d circuits, trade secrets, geographical indications
and industrial designs, and sets out rules to enforce these rights, both domestically and at the
border. Respect for intellectual property provides certainty for the export of Canadian high-
technology products and artistic works and promotes a betcer investment climate for locating
research and development (R&D) facilities in Canada.

Canada, Mexico and the United States agree to comply with the substantive provisions of
the Geneva Convention for the Protection of Producers of Phonograms Against Unauthorized
Duplication of their Phonograms, the Berne Convention for the Protection of Literary and
Artistic Works, the Paris Convention for the Protection of Industrial Property and the
International Convention for the Protection of New Varictics of Plants (UPOV) (article 1701).

While national treatmenc is the basic principle behind the chapter, exceptions will be
allowed for certain exceptions recognized by the World Intellectual Property Organization
(WIPO) conventions.

Specifically, the chapeer (articles 1705-13) provides thac:

+ Computer programs will be protected as licerary works, and their owners will enjoy the
tight to authorize or prohibit the commercial rental of their work. Economic rights
acquired by vircue of a concract, the term of protection, exceptions to the right, and

limitations on I and reproduction licences are also d (article 1705).

Sound recording producers shall have similar rights to those of a copyright holder,
including the right to restrict reproduction, distribution or importation of infringing
works, but not the right to authorize or prohibit the public communication of a work.
These rights include a commercial rental right for 50 years from the date of recording
(arcicle 1706).

page 80 Part Vi — Intellectual Property



Chapter Seventeen: Intellectual Property

Criminal and civil offences arc to be made for the illegal use of encrypred satcllite
signals and the manufacturing, imporcation, sale or making available of devices, which
are primarily used in decoding such signals (aricle 1707).

The registrabilicy of trademarks may depend on use. A registration may only be can-
celled after an uninterrupted period of at least two years of non-use. The use of a trade-
mark by another person subject to the control of the owner will be recognized as use for
maincaining the registration. The chaprer prohibits compulsory licensing of
trademarks. and permics a trademark to be assigned with or without the transfer of the
business to which the trademark belongs (aricle 1708).

Pacents shall be available for products and processes in all fields of technology. The
term of protection will be at least 20 years from the date of fling the application, or
17 years from the date the patent is granted. A councry may not maincain special patent
regimes for a particular product category, such as pharmaceuticals or food. A country
cannot provide provisions for preferential acquisition of patent rights for inventions
developed within its borders nor discriminae berween products made locally or abroad.
However, each country may exclude from patentability inventions, such as plancs and
animals other than microorganisms. This allows, for example, Canada to decide its own
policy regarding the patentability of life forms (aricle 1709).

The NAFTA goes beyond the provisions in the Treaty on Incellectual Property in
Respect of Integrated Circuits by creating additional obligations for those who would
use such designs. Mexico shall use its best efforts to implement the requirements of this
article, as soon as possible, and shall do so in any event o lacer than 1998 (article 1710).

The type of information considered as trade secrets and that acts contrary to honest
commercial pracrice is defined. Rules are provided to prevent government disclosure of
tests or other data obtained in the context of regulations conditioning marketing
approval or in judging the safety and fficacy of pharmaceutical and agricultural chemical
products (article 1711).

+ The section on geographi ses out the circumstances under which the
legitimate user of a place name may prevent ochers from using the name, unless it is a

generic term or there is a clear record of prior use (arcicle 1712)

+ An industrial design is to be protected for at least 10 years if it is new or original; i.c.,
differs significantly from a known design or combinations thereof, including textile
designs (arcicle 1713).

Canada will be able to comply with these requirements on the basis of existing law and
practice or as a result of changes in the NAFTA implementing legislation. Recent changes to
the special patent regime for pharmaceuticals has brought Canadian law into line with inter-
national practice in that respect.

The climination of local manufacturing criteria for issuing compulsory licences will have
minimal effect, since it rarely has been used in Canada. On the other hand, the U.S. agreement
to climinate its discriminatory patent-acquisition practices removes an impediment to rescarch
activity taking place in Canada.
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Section 337 in U.S. Trade Law

Section 337 of the Tariff Act of 1930 makes unlawful certain methods of
compefition in import frade. the effect or tendency of which is fo destroy or injure
substantially a domesfic industry or to restrain or monopolize trade and commerce
in the United States. Most cases raised under this section involve patent
infringement.

Investigations are conducted by the U.S. Intemational Trade Commission (USITC). If
the USITC finds @ violation, it may issue an exclusion order prohibiting the import of
the product info the United States or a cease and desist orcer. The president may
disapprove the remedy for domestic or foreign policy reasons. These provisions
have been found inconsistent with U.S. GATT obligations.

Each country will ensure chat its system of enforcement will deak effectively with the
infringement of intellectual property but in a manner 5o as not to create a barrier to legitimate
trade. Procedures have to be fair and equitable and not unnecessarily complicated, costly o
time-consuming, Decisions in regard to the enforcement of righs shall preferably be in writing
with the possibility of judicial review. Specific obligations include:

+ fair and equitable procedures, evidence of proof, the use of injunctions, the recourse o
damages and other remedics and the indemnification of the defendant. In order to
ensure that U.S. section 337 proceedings do not discriminace between domestic and
foreign owners of intellectual property, judicial and administrative procedures will have
w0 be equivalent and must meet the same scandards (article 1715);

+ promprand effective interim measures until an enforcement action is resolved (article 1716).

* use of criminal procedures and penaltics in cases of willful trademark counterfeiting or
copyright piracy on a commercial scale (article 1717).

retention at the border of goods suspected of being counterfei or pirated. To ensure
that the incerests of legitimate traders are not harmed, provisions are included to reduce
the ability of customs authorities to harass legitimate exporters on the pretext that they
have violated incellectual property rights. Mexico shall use its best efforts to implement
the requirements of this article as soon as possible, and shall do so no later than four
years from the date of entry into force of the NAFTA (arcicle 1718).
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Part Seven
Administrative and Institutional Provisions

The chree chapters in chis part provide the basis for the adminiseration and implementation of
the complex of rules set out in the rest of the Agreement. While the rules provide the rights and
obligaions that ensure that the three countries will pursue thir trade and cconomic policies on
the basis of the objectives of non-discrimi and d in Chapter One,
this part sets out the procedures that will ensure Bt implemented. Without the
guaranty furnished by these provisions, business would not have the confidence to undertake
the restructuring necessary for the growth and prosperity that is the ultimate goal of the
Agreement. The nub of this section is found in the two chapters on the secclement of disputes.
Dispute settlement in the NAFTA rests on four pillars:

L I dures for g nment dispute sectlement. Building
on the GATT and the FTA experience, ic comprises three stages: consultations, referral
© the Free Trade Commission and panel proceedings.

2.

binational pancl review and dispute setclement regarding antidumping and counter-
vailing duty maccers. Like the FTA, the NAFTA places binational panels in the position
of domestic courts to exercise judicial oversight of domestic determinations of
dumping, subsidization and injury in countervailing and antidumping duty cases.

a regime of mixed, or investor-state, arbitration for the enforcement of obligations
under the investment chapter of the NAFTA. These build on provisions found in
Canadian Foreign Investment Protection Agreemencs (FIPAS). Investment obligations
include national treatment, and most-favoured-nation treatment as well as disciplines
on performance requiremencs, rules against transfers and expropriation without
compensation.

4. dispute avoidance achieved through ransparency” or, more 5|mplv‘ proceduml due
process. The must be ad d and
impartial and reasonable manner.” The NAFTA encourages the use o private com-
mercial arbitration and establishes a special advisory committee on arbitration.
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Chapter Eighteen
Publication, Notification and Administration of Laws

Effective administration, prompt and frequent sharing of information, a commitment to the
avoidance of conflict, and quick and equitable sectlement of disputes are essential to the long-
term success of any agreement.

‘This chapter sets out the framework for administering the NAFTA. It includes an assurance
that laws, regulations and other procedures are promptly published and that due process is
followed when making decisions (articles 1802, 1804-5). An opporcunity is given to all
incerested parties o comment on measures that might affect the operation of the Agreement
(articles 1802-3).

far back will be a decline into genteel poverty. That of furrying too fast would be
social polarization. To magnify the challenges, every Canadian will be able to
look south and measure, by the widening gap, betwween what is Geing achieved
fere and there. This is the ultimate challenge for Canadians: to keep in step with
the United States economically and still march to our own very different cultural
drummer.

|
| that we fiave and yet take fiold of the economic future. The cost of hanging too
|

Richard Gwyn, The 49th Paradox
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Chapter Nineteen
Review and Dispute Settlement in Antidumping
and Countervailing Duty Matters

One of the main reasons Canada sought a free trade agreement with the United States was t
achieve secure and predictable access to the U.S. market.

In the years prior to the FTA, actions under U.S. trade remedy laws, particularly counter-
vailing duty investigations alleging the injurious effect of Canadian federal and provincial
subsidies for fish, hog and softwood lumber exports, chilled investment decisions. This affected
employment in Canada. Until such time as nations could resolve the subsidy issue, the solution
lay in the creation of binational panels to review countervailing and antidumping duty
determinations. These provisions are carried forward in the NAFTA. U.S. trade-remedy
practices will continue, therefore, to be subjected to review by binational panels to ensure that
U.S. law has been applied fairly and properly.

In the FTA, Canada and the United States agreed on a three-track set of obligations to pro-
mote fair competition. They are:

« bilateral review of any changes in existing countervailing or antidumping laws and
regulations for consistency with the GATT and the FTA;

« the replacement of judicial review by domestic courts of countervailing and anti-
dumping final orders by binational panels; and

+ the devel over a five- to year period of mutually advantageous rules

P

governing government subsidies and private anticomperitive pricing practices, such as

dumping, which are now controlled through the unilateral application of
P g. . A

countervailing and antidumping dutics;

The NAFTA builds on these obligations and adds several new clemencs in order to extend

them to Mexico. Mexico, for example, will draft new legislation governing countervailing and
id dures. They will incorporate the kinds of procedural ds common to

Canada and the United States. These will also be subject to review by binational panels.

The definition of what constitutes a subsidy and the problem of dumping remains a
challenge. Recognizing that the issue would benefic from a multinational approach, the time-
limit provision for a solution in the FTA has been dropped in the NAFTA. While no
satisfactory subsitute system of rules o address problems of dumping and subsidies has as yet
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been devised, significant progress has been made in the GATT Uruguay Round. Improvements
t the GATT Antidumping Code as well as a wholly recast Subsidies Code have been devel-
oped in the Uruguay Round. The NAFTA working group on competition policy (article 1504),
which s to make a report to the Commission within five years, will continue consideration of
how competicion rules can address the issue of cross-border price discrimination in place of
antidumping measures. Experience under the new Subsidies Code will determine the extent to
which that issue will need to be revisited in the future.

Experience over the past four years has demonstrated that the review process can act as a
powerful decerrent o political interference in the decision-making process. While U.S. — as
well as Canadian and Mexican — private-sector interests recain the right o trigger investiga-
tions to determine whether they are being materially injured by dumped or subsidized goods,
the panel procedures will maintain pressure to keep the system honest.

U.S. Trade-Remedy Legislation
Countervailing Duty Action

Section 303 of the Tariff Act of 1930, originally enacted in 1897 and amended in
1974, provides that, whenever a “bounty or grant” (i.e., a subsidy) is paid or
bestowed in a foreign country “upon the manufacture or production for export of
any article or merchandise manufactured or produced in such country,” @ counter-
vailing duty equal to the net amount of the subsidy is to be levied upon the
importation of such articles into the United States.

The purpose of this provision is to offset any alleged unfair competitive advantage
that foreign manufacturers or exporters might gain over U.S. producers because of
foreign subsidies.

A material injury test was added to the U.S. law as a result of the Subsidy/Counter-
vailing Duty Code negotiated during the Tokyo Round of GATT negotiations.
Before 1980, when the new law went into effect, the countervailing duty law
operated without regard to injury in any case in which dutiable merchandise
benefiting from a bounty or grant was imported into the United States.

In addition to an injury test, the law also contains a number of provisions designed
to ensure that, where subsidized imports are causing material injury to a domestic
industry producing a like product, effective relief is available. For example,
provisional relief is available, the time for an investigation is set out, an illustrative list
of subsidy practices is contained in the law and all parties are given an
opportunity to participate in the process. Final decisions in either the
determination of subsidization by the Department of Commerce or material injury
by the International Trade Commission are subject to review by binational panels,
which will consider whether the law was properly applied and remand any
decision for consideration by the original tiibunal where necessary.
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Any of the three governments may seck a review, by a panel with binding powers, of an
antidumping or countervailing duty determination made by an agency of another government.
The panels will in all cases be binational. If, for example, an antidumping determination is
made by Canada against identical goods from both Mexico and the United States, two panels
will be established, one for the order against Mexican goods and the other for the order against
USS. goods.

Should a panel determine that the law was properly applied, the mater is closed. If ic finds
that the administering authority (the Department of Commerce or the International Trade
Commission in the United States; the Department of National Revenue or the Canadian
International Trade Tribunal in Canada; the Secretariat of Trade and Industrial Development
in Mexico) erred on the basis of the same standards as would be applied by a domestic cour, it
can send the issue back to the administering authority to correct the error and make a new
determination. Like the FTA, the NAFTA spells out the relevant standard of review that applies.

Panellists who will review antidumping and countervailing duty decisions will continue to
be chosen from a roster of individuals who have previously agreed to act as panellists. Because
of the judicial nacure of the review, the majority of panellists will be lawyers. Nevercheless, the
procedures allow for up to two non-lawyers who can bring other expertise to bear on any panel
decision, such as business expetience o economic expertise.

U.S. Trade-Remedy Legislation:
Antidumping Action
The U.S. Antidumping Act. first enacted in 1921, is infended to offset material injury
created by price discrimination or by below-cost pricing.

Dumping duties are imposed when the Department of Commerce determines
that a class or kind of foreign merchandise is being, o is likely to be, sold in the
United States at “less than its fair value” and the USITC determines that, because of
imports of that merchandise, an industry in the United States is materially injured,
threatened with material injury. or its establishment is materially refarded. The
dumping duty is calculated as the amount by which the foreign market value
exceeds the U.S. price for the merchandise Sales at less than fair value exist
whenever the price of goods exported to the United States is less than the price at
which such or similar goods are sold in the market of the exporting country for
home consumption

If too few sales have been made at the home market price. sales made for export
to countries other than the United States are used instead. If these two types of
“price inquiries” fail to produce a “fair value” or if a significant percentage of
home market sales are found also fo be below the calculated cost of production,
the “constructed value” of the merchandise is used. Constructed value is defined
in the Act as the sum of the cost of producing the merchandise plus statutory
minimum additions for overhead and profit.
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Panels must be acceptable to both governments involved in the dispute. Annex 1901.2
spells out the procedures for establishing binational panels. Each government will choose two
pancllists and jointly choose the fifths if they cannot agree, the fifch panellist will be chosen by
lot. Each government will be able o exercise four peremprory challenges of panellists chosen by
the other side.

Decisions will continue to be rendered quickly based on ¢he strict time limits (unchanged
for the binational pancls) built into the procedures. Revisions to the exraordinary challenge
procedure time limits (from 30 days to 90 days) were made to accommodate the length of time
required (62 days) to conclude the pork case in 1991, the first extraordinary challenge.

These limits are sufficiently generous to allow each party an opportunity to develop
arguments and to challenge the arguments of the other side. While only the federal govern-
ments can seck the establishment of an Extraordinary Challenge Committee panel, many of the
issues will involve private parties, and these will be allowed to make representations before the
panel. Governments are obliged to invoke the panel procedure if petitioned by private parties.

To ensure che fairness and integrity of the process, cither government can invoke an ex-
traordinary challenge procedure involving a panel of three former judges (annex 1904.13) who
will determine whecher the grounds for such a review have been met!(For example, an
impropriety or gross-panel error has occurred) and whether or not a new panel will be required
w0 review the issues.

A new innovation (article 1905) allows for review by a panel of recired judges (established
under procedures oudined in annex 1904.13) should ic appear tha the operation of a governmencs
domestic law has interfered with the full and effective application of the panel-review process.
Failure to remedy the situation could lead to cither a suspension of the application of the
chapter o some other offsetting suspension of benefics as may be determined by the review panel.

A Secretariat (established in article 2002) will administer these review procedures and give
aggrieved parties ready access o information. In addition, they will make available the detailed
rules of procedures for panels, as well as a code of conduct for panelists.

Changes to existing antidumping and countervailing duty legislation will only apply to
NAFTA members following consultation and if specifically provided for in the new legislation.
Morcover, any government may seek a bilateral panel review of such changes in light of the
object and purpose of the Agreement, its rights and obligations under the GATT Antidumping
and Subsidies Codes and previous panel decisions. Should a panel recommend modifications,
the countries will consult to agree on such modifications. Failure to reach agreement gives the
other member country the right o take comparable legislative or equivalent executive action or
suspend equivalent concessions.
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Principal U.S. Trade-Remedy Laws

Available
Stawte Focus Criteria Remedies Authoritics
Sec. 201 injurious imports increasing imports dusies, quoras,
(“escape are 2 substandial ariff-rate quotas, Presidencs
clause’) cause of serious adjustment assistance,

injury orderly macketing

arrangements

Sec. 701 subsidized material injury® countervailing USITC
imports utics ITA

Sec. 731 dumping (selling material injury andidumping USITC
acless than duics ITA
fair value)

Sec. 301 violations of actions are unreas- “all appropriate USTR
trade Agreements onable, unjustificd and feasible President

o discriminatory action”

Sec. 337 unfair trade prac- actions destroy o exclusion orders; USITC

tices (for example, substantially injure cease and desisc Presidenc

trademark or patent  an industry orders
infringement)

Sec. 338 forcign country burden or disadvan- increase durics. President
discrimination age US. commerce exclusion
Sec. 22 agricultural material intecfecence  import fees, USITC
imports below with price support quoras USDA
IS, programs Presiden
Sec. 406 disrupive imports significant cause of durics, UsITC
from communist material injury quotas President
countries
Sec. 332 any trade irritanc cffecton US. industry  investigation usITC
| See232 increasing imports threat o nacional investigation Commerce
| security fange of restrictive President
measures

ITA; Ingermational Trade Adminsttion of e U.S. Deparunent of Commerce
USDA: U.S. Department of Agriculture

USTR: Office of he U.S. Trade Represencative

USITC: U.S. International Trade Commission

a. The Congress may override the president.

b. The material injury test is only extended 1o countries hat Falfill certain conditions.

Michael Hace, Trade — Why Bosher?
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FTA Chapter Ninet - y of C dian Cases

Eight cases have been filed reviewing Canadian agencies’ decisions: two were
completed — Small Induction Motors and Beer (dumping); one was ferminated —
Large Induction Motors (Dumping): and five are active — Beer (injury), Carpets
(dumping and injury) and Gypsum Board (dumping and injury).

A binational panel affimed the agency’s decision in the Small Induction Motors
case. In Beer (dumping). the panel affirmed the agency in part and remanded in
part for it fo consider its determination of a preponderant price for Heileman's
sales in the home market and the inclusion of interest expenses in the calculation
of Stroh's cost of production. Determination on remand was fled Septermber 25, 1992
Virtually no change in duty resuited from the remand determination. No request
was made to review the remand determination

In Beer (injury), the panel affimed the agency’s determinations that an isolated
market for beer and a concentration of dumped beer originating in the United
States exists in British Columbia. The panel remanded the agency to determine
whether the dumping of beer originating in the United States, rather than the
presence of dumped beer originating in the United:States, has caused and is
causing material injury to the producers of all or almost all beer production in
British Columbia. The determination on remand was filed November 9, 1992, On
February 8, 1993, the panel affirmed the agency’s determination on remand.

The approack to development that seems to fiave worked most reliably, and which
seems to offer most promise, suggests a reappraisal of the respective roles for the
market and the state. Put simply, governments need to do less in those areas
where markets work, or can be made to work, reasonably well. In many countries,
it would fhelp to privatize many of the state-owned enterprises. Governments
need to fet domestic and international competition flourish. At the same time,
governments need to do more in those areas where markets alone cannot be relied
upon. Above all, this means investing in education, fealth, nutrition, family
planning, and poverty alleviation; building social, physical, administrative,
regulatory and legal infrastructure of better quality; mobilizing the resources to
finance public expenditures; and providing a stable macroeconomic foundation
without which little can be achieved.

World Bank, The Challenge of Developmens: World Development Repors, 1991
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FTA Chapter Nineteen — Summary of U.S. Cases

Twenty-five cases have been filed reviewing U.S. decisions. Of these, three panels
rendered final decisions, and 10 cases were completed (One of the completed
cases was appealed to an Extraordinary Challenge Committee (ECC)): three
were consolidated; six were terminated: eight are currently active (Replacement
Parts, 2 Live Swine, 2 Softwood Lumber and 3 Magnesium):

Binational panels affirmed U.S. agencies’ decisions in 4 cases;

Replacement Parts (Scope Determination and AD cases);
New Steel Rails (AD and Injury).

Binational panels affirmed in part and remanded” in part decisions In 5 cases :

In Red Raspberries (dumping). the agency’s decision was affirmed against one
exporter and remanded for reconsideration for two others. After two remands,
the agency eliminated duties for the two exporters,

In Pork (CVD), the panel remanded twice to the agency. which reduced the
overall duty from C$0.08 to $0.03/kg.

In New Steel Rail (CVD), the agency reduced the overall CVD deposit rate from
112.34 per cent to 94.57 per cent ad valorem.

In Replacement Parts (dumping). the agency’s decision was challenged by
both the Canadian manufacturer and the original U.S. petitioner. For the third
time, the panel remanded in part to the agency. The determination on remand
was filed November 27, 1992

In Live Swine four(CVD), the panel remanded in part twice to the agency for a
reconsideration of government programs. The determination on remand was
filed November 19, 1992, and it has since been referred to an ECC.

In Live Swine five(CVD). the panel has remanded once, so far, to the agency.

Upon remand by the Binational Panel, the U.S. agency reversed ifs decision in one
case:

In Pork (Injury), the panel remanded the agency’s determination twice. The
United States appealed the second panel decision to an ECC. The ECC
dismissed the request for failure to meet the standards of an extraordinary
challenge set forth under the FTA article 1904.13 and affirmed the panel
decision. Due to the reversal of the injury determination, no CVD on Pork was
applied.

* remand — fo send back o the original fibundl for reconsidieration on e basis of fne decision of o
superior court or panel
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In drafting the ional ar aimed at economy, joint decision

the
making and cffective dispute resolution. The basic objective is to promote fairness, pre-
diceability and security by giving each partner an equal voice in resolving problems through
ready access to objective panels to resolve disputes and authoritative interpretations of the
Agreement.

The Free Trade Comission is the central insticution of the NAFTA. It comprises cabinet-
level representatives (in practice the Minister for International Trade in Canada, the United
States Trade Representative and the Mexican Secretary of Commerce and Industrial
Development) or their designees. Regular Commission meetings are held at least once a year,
alternating between member countries. As a practical matter, the day-to-day work of the
Commission will be carried out by the officials of the member governments participating in the
various committees and working groups mandated by the Commission.

The NAFTA establishes a Secretariat to serve the Commission and its dispute-setdement
panels, committees and working groups. (In the FTA, the small Secretariac’s duties were largely
limited to assisting dispute-settlement panels.) There will be a permanent office in each
country with the costs for each being borne by the host nation. The economy of these
provisions reflects the judgment of all three partners that only experience will determine the
extent to which a secretariat is required. If experience indicates the need for a large and active
secretariat, the provisions are sufficiently flexible to establish it; otherwise, a smaller and more
service-oriented insticution is likely to evolve.

As with the rest of the the disp 1 provisions build on those of the
GATT and the FTA. Their objective is to ensure expeditious and effective means for both the
avoidance and resolution of disputes. The NAFTA places priority on reaching an amicable
sectlement through consultations; indeed, the section on dispute setdlement begins (article
2003) with a general exhortation at all times to “agree on the interprecation and application of
the Agreement and ... make every actempt through co-operation and consultations to arrive at
a murually satisfactory resolution of any matcer.”
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NAFTA Dispute Settlement Procedures

|c=md,|

UmudSmnI | Mexico l

NAFTA Procedures GATT Procedures

[ I ]

Chapter 19 Chapter 20 Investor-State
AD and CVD Other Issues Asbitration on

Investment Issues
Roster of -
Panellists Consultations

Binational Review of
Com

Rosters of
DPanellists

Final Determinations

Extraordinary Special
Challenge Review Sceniie ovew
Procedure Committee Asbitral Pancl S s

Commission

Implementation

— _/

If consultations fail to resolve  conflict, a meeting of the Commission may be called, with
all three nations present. Again, the emphasis is on reaching a setlement, and the NAFTA
directs the Commission to consider using good offices, mediation, conciliation (article 2007),
or other means of alternative dispute resolution to chis end. For example, Canada could call for
a meeting of regulatory experts in the United States on areas like meat inspection or health
requirements for potatoes. If the Commission is unable to resolve a dispute, the next available
option is to call for the creation of an arbitral pancl.

NAFTA members can request a binding arbitration panel (article 2008). Arbitral panels
will typically be charged with determining whether or not the action taken by the defending

page 94 Part Vil — Adminisirative and Institutional Provisions



Chapter Twenty: Institutional Arrangements and Dispute Seftlement

country is consistent with its obligations under the NAFTA. In addicion, arbitral panels will

make recommendations for resolution of the dispute.

If a dispute can be brought under cicher the GATT or the NAFTA, the complainant
country makes their choice. If another NAFTA-member country wants to bring the same case
in the other forum, the complainants will consult with a view to agreeing on a single forum. If
they cannor agree, the issue will usually be heard under the NAFTA. Once selected, the chosen

forum must normally be used to the exclusion of the other (article 2005).

Cases under FTA Chapter Eighteen
ion of the A

five cases have been filed fo date, two at the request of Canada. Four of the
panels have issued final reports

In October 1989, the first panel concluded that a Canadian landing requirement
for salmon and herring was a legitimate conservation measure but suggested that
the direct export of up 1o 20 per cent of the catch would be in keeping with the
spirt of the landing requirement. Canada subsequently adopted the report and
developed a plan of implementation in consulation with the United States, indlustry
and the B.C. govermnment.

The second panel held that a U.S. minimum size requirement for imported lobsters
was an “infernal measure” not a restriction on importation as Canada had
argued.

In June 1992, the third panel ruled unanimously in Canada’s favour that bona fide
interest costs on production facilities. whether or not secured by a mortgage, are
fo be included as a cost of production for the purposes of determining the origin
of goods for FTA tariff treatment

In February 1993, the fourth panel unanimously agreed with Canada’s
interpretation of the FTA article 701.3 respecting sales by the Canadicn Wheat
Board (CWB) of durum wheat for export fo the United States. The panel ruled, in
part, that the acquisition price is the CWB's initial payment, and that the Western
Grain Transportation Act freight rate payments are not included within this
provision. The panel also recommended that the information necessary to
determine compliance with the FTA be reviewed by an independent auditor in
accordance with an information-sharing procedure suggested by Canada

Canada recently requested the establishment of a panel to consider whether
new technical standards for ulta-high temperature (UHT) milk adopted by Puerto
Rico are consistent with the FTA.

It is remarkable that Canada and the United States found it necessary to seek
panel rulings in only five cases over the course of four years in what is the largest
bilateral trading relationship in the world. While a number of issues have
preoccupied the two governments, either in consultations between officials or in
more formal discussions at the Commission, the majority of these were resolved on
a basis other than panel proceedings. In short, not only are the dispute-setiement
provisions of the FTA working. so are the dispute-avoidance mechanisms.
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If there are only two countries involved in the proceeding, panels are composed of five
members. They are chosen from  rilaterally agreed roster through a process of “reverse selec-
tion” to ensure imp /- two from the country are selected by the defending
country, two from the defending country are selected by the complaining country. The chair,
who may be from a non-disputing councry, is sclected by agreement. Panellists are normally
drawn from a trilaterally agreed roster of eminent trade, legal and other experts.

If all chree countries are involved, the panel will be chosen in similar fashion. The two
complainant countries would select two panellists from the defending country, while the
defendant country in turn would choose one panellist from each of the complainant countrics.
The chair is chosen by agreement.

Panel procedures provide for written submissions, rebuttals and at least one oral hearing,
There are strict time limits to ensure prompt resolution. Unlike the ETA, there are special
procedures that permit scientific boards to provide expere advice to panels on matters related to
the environment, technical standards and relaced matters (article 2015).

Panel recommendations and findings should form the basis of agreed solutions. What if
there is no mutually satisfactory resule? If the dispute involves a measure that the panel has
found impairs the fundamental Tights or anticipated benefits of the aggrieved nation under the
NAFTA, that country may suspend the application of equivalent benefits until the issue is
resolved.

Building on the GATT and the FTA, the dispute-secdlement procedures effectively limit the
possibilicy of unilaceral action by any of the countries to make cheir own determination of a
violation, A country which “wins” a dispute may impose trade measures only o the extent
authorized by the panel. However, if the other country considers chis retaliation to be excessive,
it may obtain a ruling on the trade measures by a binding arbitral panel.

I was brought up to belicve thiat the trade-and-immigration controls on the border
| were an unnatural abrasion of the righits of man — and woman. They sfould be
Kept at a minimum or not exist. It is a feeling I hiave never escaped.
Once, a smaller, figher-cast production and, perhaps, lesser competence caused

Canada to protect its factories from the competition of U.S. firms. Perhaps there
was a case for this at one time. Now no longer. I applaud the combination of

improved efficiency and self-confidence, along wwith the cheaper
dollar, that now causes the Canadian government —~Tory no less — to press for
Sfree trade.

Canadians are concerned thiat free trade will impair their sovereignty and bring
Canada ever more dangerously under US. influence. This is nonsense. The U.S.
influence is there, no one can doust it, but it is a fact of geography, not of trade.

John Kenneth Galbraich
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Chapter Twenty-one — Exceptions

While the Canadian, U.S. and Mexican governments were earnest in their objective to reduce
the range of barriers o the greatest extent possible, sovereignty and the national inerest means
that there will always be exceptions.

Exceptions constitute a buffer zone without which binding international agreements could
not be concluded between sovereign nations. To that end, the three governments have agreed
0 incorporate the provisions of the GATT article XX. Additionally, article 2101 clarifies that
the exemption for human, animal, plant life or health includes measures necessary to protect
the environment. The provisions of article XX are not absolute. They are subject to the
requirement that they not be applied 5o as to constitute an arbitrary, unjustifiable or disguised
restriction on trade. By virtue of their incorporation in the NAFTA, any future dispute about
the application of any measure on trilateral trade justified under chis article would be subject to
the dispute-resolution mechanism of the NAFTA.

A second broad exception responds to cach nation's need to protect its essential security
requirements. The GATT article XXI provides such an exception. The NAFTA essentially
reproduces its provisions but in slightly amended language to take account of the much broader
subject matter covered by the Agreement, and to confine the exception for fissionable material
to milicary uses (article 2102). It thus ensures that each party can take such measures as necessary
to protect its essential security interests, while circumscribing the potential for abuse.
Somewhat tighter provisions covering the national security exception are found for trade in
energy goods (article 607) and for government procurement (article 1018).

Not surprisingly, each country has ensured that its ability to tax its citizens and corpora-
tions is not impaired by the Agreement (article 2103). Given the complexicy and breadth of the
Agreement, however, this gencral exemption needed to be qualified to take account of various
places where the Agreement overlaps with fiscal issues, such as the obligation to extend national
treatment (article 301) and the prohibition against export taxes (articles 314 and 604). Article
2103 thus clarifies the extent of the councries’ obligations where there is potencial for conflict.

When the GATT was first negotiated, it was designed to complement the International
Monetary Fund (IMF) to ensure an effective, international trade and payments regime.
An important feature of that regime was that currencies were pegged and exchange rates could

Part VIl — Other Provisions page 97



Chapter Twenty-one: Exceptions

only be adjusted with the permission of the IME. As a result, it was essential that countries have
the capacity to use trade measures to shield cheir balance of payments (BOPs). The GATT
articles XII through XV spelled out the obligations relating to such measures, as well as the
extent of the relationship between the GATT and the IME Wich the change to a system of
floating exchange rates and the consequent adjustments in che IME rules, trade measures to
keep safe the balance of payments have virtually disappeared among OECD countries but have
remained important elements in the économic policies of developing countries. The GATT
includes a specific provision dealing with BOPs measures for developing countries (article
XVIID). Unfortunately, the potential for abuse can be substantial. As a result, the NAFTA
parties have agreed to a strict BOPs regime (article 2104) chat is consistent with their obliga-
tions under the IME, as well as the broader range of measures covered by the Agreement, such
as trade in financial services and investment.

Article 2106 ensures that the exemption for cultural industries included in the Canada-
U.S. FTA is carried over into and made a parc of the NAFTA.

GATT Article XX

GATT’s General Exceptions provide that nothing in the Agreement shall be
construed to prevent the adoption or enforcement by any contracting party of
measures:

+ necessary to protect public morals (such as prohibitions on trade in
pornographic material);

necessary to protect human, animal or plant life or health (such as measures
to protect the environment or endangered species);

relating to the importation or exportation of gold or silver;

necessary to secure compliance with laws or regulations, such as those
relating to customs enforcement, the protection of patents, frade marks and
copyrights or the enforcement of product standards;

relating to the products of prison labour (Producers should not have fo
compete with goods produced with prison labour.);

imposed for the protection of national treasures of artistic, historic or
archeological value;

relating to the conservation of exhaustible natural resources;

undertaken in pursuance of obligations under any intergovernmental
commodity agreement, such as an international wheat or tin agreement;
involving restrictions on exports of domestic materials necessary to ensure
essential quantities of such materials to a domestic producing industry during
periods when the domestic price of such materials is below the world price as
part of a government stabilization plan; (See also Chapter Four on market
access in the context of obligations relating to export measures and Chapter
Seven for energy goods.);: and

essential to the acquisition or distribution of products in general or local short
supply.
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This chapter lays out the legal language necessary o bring the Agreement into force including
provisions for annexes an drments to the A The Ag will remain in effect
indeterminately. It also permits any party to withdraw from the Agreement on six-months
notice, as in the FTA.

It stares that the Agreement will enter into force when domestic approval has been
obrained. In Canada, the necessary implementing legislation was presented to Parliament in
late February. In the United States, legislation and a Statement of Administrative Action require
Congressional approval under “fast-track” procedures. In Mexico, the NAFTA is a treaty that
can take effect when the Mexican Senate provides its advice and consent to raification. The
Agreement may enter into force for two of the parties upon an exchange of instruments of
ratification berween them.

A key part of this chapter is the clause on accession (article 2204), which will permit other
countries to seek admission ino che free trade area upon meeting such conditions as may be
determined by the parties to the Agreement, including:

+ Canada and the other governments must agree o enter into negotiations; and

* The country secking admission will have to negotiate its price of admission; i.c., to
offer commitments to eliminate tariff and other barriers and bring its trade and related
economic practices inco line with the rules and procedures set out in the NAFTA.

In this way, Canada and the other founding countries will have a full opportunity to assess
whether the applicant is prepared to live up to the obligations of the Agreement. This
“docking” provision ensures that Canada will not have to renegoriate its terms of trade with the
United States and Mexico every time a new country seeks freer access with the NAFTA countries,
since future negotiations will be limited to the conditions on which another country will be
admitted into the free trade area,
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