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Key Themes (to be explored)

For restorative justice programs to be effective, all of the parties involved must have a clear
understanding about goals, definitions, and principles.

Do not have one definition or model of justice it may be more pragmatic to be fluid in one’s
approaches.

As the R] movement becomes older, more involved with the existing judicial system, more utilized
in other areas, more peopled with practitioners, and more encompassing of new models, the term
‘restorative justice’ has tended (at some risk) to become somewhat diffuse in definition, some would
say co-opted or watered-down? See 5.3
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2. Research Questions

2.1. What is restorative justice?

- one way to respond to a criminal act — one of the range of responses to crime and conflict

- set of guiding principles which guide agencies and practitioners

- philosophical approach — not a set of techniques or programmes — a set of values

- amovement rather than a particular practice

- away of dealing with victims and offenders by focusing on the settlement of conflicts arising from crime
and resolving the underlying problems which cause it. It is also, more widely, a way of dealing with crime
generally in a rational problem solving way. Central to restorative justice is recognition of the community,
rather than criminal justice agencies, as the prime site of crime control

2.2. What are the guiding principles of restorative justice?

- Crime results in harm to victims, offenders and communities;

- empbhasis on addressing victims' needs (control, involvement, personal/relational needs) meeting
individual needs

- involvement of victims and offenders (and their families and communities) in crime events; meeting
collective needs

- seeing crime problems in their social context;

- aconsensus approach to justice

- using a forward-looking, problem-solving approach; and

- flexibility of practice

- in promoting justice, the government should be responsible for preserving order, and the community
should be responsible for establishing peace

2.3. What elements need to be present to consider an initiative to be restorative nature?

—  Invites full participation/agreement

—  Attempts to heal what has been broken

—  Secks full and direct accountability

—  Secks to reunite that which has been divided

—  Strives to strengthen community to prevent further harm

2.4. What is being restored?

—  Restoring relationships or situations to the way they were prior to the incident

—  Sense of recovery, a degree of closure

—  The violates should again begin to feel like life makes some sense and that they are safe/in control
—  The violator should be encouraged to change — freedom to begin life anew

—  Healing — hope for the future

2.5. What is community justice?

— the community taking control of its justice needs and dealing with its own problems

— others see it as an adjunct to the Euro-Canadian justice system with its premise that people are bad and need
punishment.

"n o«

— aprocess - where the “committee”, “circle” or “panel" deals with people who get into trouble

— as a philosophical approach that recognizes attempts by the Aboriginal community to restore justice
mechanisms more suitable to their culture

— a moral critique of the current justice system
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set of new tools to be deployed strategically to address specific problems in specific situations.
to engage citizens and restore public confidence in the justice system

"rallying cry" that drains resources from other worthy efforts and widens the net of governmental control over
poor and minority populations.

2.6. Are there any themes that run through all the definitions?

A definition of crime as injury to victims and the community peace;
A focus on putting right the wrong;

A view that both the victim and the offender are active players in responding to and resolving the criminal
conflict;

Compensating victims for their losses through restitution by the offender;

Empowering victims in their search for closure through direct involvement in the justice process;
Assisting victims to regain a sense of control in the areas of their lives affected by the offence;
An objective of holding offenders accountable for their actions;

Impressing on offenders the real human impact of their behaviour;

Encouraging offenders to accept responsibility for their behaviour in a way that will aid them to develop in a
socially acceptable way;

Seeking to address the personal and relationship injuries experienced by the victim, offender and the
community as a consequence of the offending; and

A commitment to include all affected parties in the response to crime.

inclusion, and

1. fairness,

2. equity,

3. citizen-engagement,
4. accountability,

.5, reparation,

.6. forgiveness,

.

.8.

healing or wellness.

2.7. Restorative Justice Assessment Instrument !

USE: This assessment instrument is intended to stimulate thinking about restorative justice processes and
procedures. It is a guideline, not a fixed, definitive statement of assessment.

The assessment is most effective if given to as many people as possible then collating the results. The assessment
can be used to track change in restorative justice practices over time. The use of the assessment itself will stimulate
thinking and personal assessments, thus helping to instill the principles.

are Ron Claassen (Co-director, Fresno Pacific University Center for Peacemaking and Conflict Studies), Phil Kader, Fresno County Probation
Department), Charlotte Tilkes (Fresno County Sheriff’s Department), and Douglas E. Noll, Esq. (Attorney, Peacemaker). This assessment
version is September 2001.

Page 6 of 112



http://www.fresno.edu/pacs/docs/rjassess.pdf

Research Framework for a Review of Commmunity Justice in Y nkon
Community Justice — Definitions/Principles

Each restorative justice principle is followed by one or more assessments of that principle.

Each assessment contains a question or incomplete sentence followed by four statements.

The best way to use the assessment is to read each statement as a true-false question. If the statement is not
completely true, then it is false. When you reach a statement that is completely true, that is the assessment that

most closely approximates your view of restorative justice.

These statements move from less restorative to more restorative in a left to right direction.

PRINCIPLE: 1. Restorative justice is a way of thinking and responding to conflicts, disputes, or offenses.
Restorative justice concerns making things as right as possible for all people.

ASSESSMENT: Our primary focus of addressing conflicts and offenses is:

Completely on the Somewhat on Somewhat on Completely
needs and the needs the needs on the needs and
interests of and interests and interests interests
outside authority of outside of all parties, and outside | of all parties, institutions,
authority, somewhat on authority and organizations
the victim involved.

We respond to violations, offenses and injustices by

Always trying to Usually trying Sometimes Usually make

identify and punish to identify working on things right

those who and punish making as possible

misbehave. those who things right for all parties.
misbehave as possible

for all parties

Our view of restorative justice is

Restorative justice is Restorative justice has Restorative justice may Restorative justice is a
limited to specific Some applicability to Have potential Philosophy about
programs where offenses | offenses, violations and applicability in our relationships and
are minor. injustices. organization. conflicts embedded in

many diverse practices
and programs within our
organization.

PRINCIPLE: 2. Restorative justice recognizes that response to conflicts, disputes or offenses is important.
Restorative justice responds in ways that build safe and healthy communities.

ASSESSMENT: In resolving conflict and dealing with offenses, is predominant use made of (1) fear, (2)
threats, (3) punishment, (4) rewards, (5) involvement?

1, 2, 3, some 4 | 4, some 3 | 4, some 3 and 5 | 5, 4

To what degree is the entire community involved in resolving conflicts, disputes and offenses?

Not at all Somewhat Usually Always, except in

emergencies
Conflict in our organization is
Ignored or avoided Dealt with Sometimes Always
by coercion dealt with by collaboratively

coercion,
sometimes
collaboratively
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Conflict in our organization

Always polarizes,
ostracizes and separates

people

Sometimes polarizes,
Ostracizes and separates

people

Sometimes restores and
reintegrates all parties,
including the larger
community

Usually restores and
reintegrates all parties,
including the larger
community.

PRINCIPLE: 3. Restorati

and constructively with conflicts, disputes and offenses

ve justice is not permissive. Restorative justice prefers to
at the earliest possible time and before they escalate.

deal cooperatively

ASSESSMENT: Conflicts in our organization are

Considered unseemly
and are therefore
ignored

Distasteful, but
inevitable. Ignored for
as long as possible

Usually recognized
and dealt with promptly

Recognized as important
indication of organization
al or community well-
being and always dealt
with promptly

Conlflicts are allowed to escalate before they are resolved

Always

Usually

Sometimes, but not
usually

Almost never. Conflicts
are addressed
immediately before they
escalate

Conlflicts are recognized and addressed, even if no viola

possible time.

tion of rules or laws have occurred, at the earliest

Never

Sometimes, but not
usually

Usually

Always

When conflicts are identified and addressed, the first response is

Always coercive

Usually coetcive

To sometimes invite
cooperation

To always invite
Cooperation

What methods of resolvin

conflicts are used?

Suppression

Some suppression,
win-lose confrontation

Negotiation, bargaining
And compromise

Creative problem-solving
Using consensus

If parties refuse to be coop

erative, the next response is

Always coercive

Usually coercive

To usually bring more
support for the parties

To always bring more
support for the parties.

When we first learn of conflict, our organization’s first response is to

Always tell parties to wait
until a rule or law has
been violated

Usually tell parties to wait
until a rule or law has
been violated

Sometimes deal with the
conflict in restorative
justice ways

Always deal with the
conflict restoratively to
prevent escalation

Our response to conflict is

to

Resort to coercion or
outside authority and
rarely to problem solve,
seek apologies and
forgiveness.

Sometimes resort to
Outside authority and
Sometimes to problem
solve and seek apologies
and forgiveness

Sometimes start with
Creative problem

solving and resort to
outside authority as a

back up

Always begin with
creative problem solving,
resorting to outside
authority only as a back

up

PRINCIPLE: 4. Restorative justice recognizes that violations of rules and laws are also indicators of
transgressions and offenses against persons, relationships, and community.

ASSESSMENT: Conflicts, disputes and offenses are viewed as:

Violation of rules, laws,
social order, threats to
safety

Disruption of control by
Outside authority

Violations against a
victim

Violations against
persons, relationships,
and community

When a rule is broken or a

law violated, we

Always focus on the rule
violation and ignore
personal and community
relationships

Sometimes focus on the
rule violation and usually
ignore personal and
community relationships

Sometimes consider a
rule violation as an
indication of a distuption
of personal and
community relationships

Usually consider a rule
violation as an indication
of a disruption of
personal and community
relationships
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PRINCIPLE: 5. Restorative justice addresses the harms and needs created by, and related to, conflicts,

disputes and offenses.

ASSESSMENT: In resolving conflicts and offenses harms and needs of the primary and secondary patties are

Never addressed |

Rarely addressed

| Sometimes addressed

| Usually addressed

PRINCIPLE: 6. Restorative justice holds disputants and offenders accountable to recognize harm, repair

damages as much as possible, and create a civil future.

ASSESSMENT: How much does each party seek to use joint problem solving to develop innovative solutions

satisfactory to both parties?

Very little |

Some

| Quite a lot

| A very great deal

How open, candid, and unguarded is the communication and interaction between the opposing parties?

Extremely guarded

Quite guarded

Some guarded, some

candid

Open, unguarded and
candid

To what extent do the opposing parties seem to deceive or to inform the other correctly?

Parties try hard to
deceive

Parties often try to
deceive

Sometimes try to deceive,
Sometimes try to inform
correctly

Consistently try to
inform correctly

How effective are the channels for the flow of interaction and influence between op

posing parties?

Highly ineffective |

Moderately ineffective

| Moderately effective

Highly effective

To what extent are efforts made to build or restrict channels of communication, inte

between opposing parties?

raction, and influence

Extensive efforts to
restrict except through
top leaders

Some efforts to restrict;
little interest in building

Some efforts to build,
especially at top levels of
organization

Extensive efforts to
build at all levels of
organization

To what extent are innovative, mutually acceptable solutions being sought, or is each party striving to impose
on the other?

the solution it now prefers

Each striving hard to
impose own solution on
Other

Primary focus on own
solution; may consider
alternate solutions

Initially prefers own, but
willingly considers
alternate solutions

Earnestly secks
innovative solution
Acceptable to all parties

We view the appropriate response to conflicts, offenses, and violations as

Always punish discipline
for violations and
offenses

Usually punish or
discipline for violations
and offenses

Sometimes recognizing
and repairing the harm
and creating a better
future for the parties

Usually recognizing the
harm and creating a
better future for the
parties

PRINCIPLE: 7. Restorative justice empowers victims, disputants, offenders and their communities to
assume central roles in recognizing harm, repairing damages, and creating a safe and civil future.

ASSESSMENT: In resolving conflicts and offenses

Primary resolution is by
outside authority

Primary resolution is by
outside authority with
some concern for parties’
desires

Parties usually retain
power to resolve the
issues, but outside
authority must consent

Parties have the primary
power and obligation to
resolve the issue, with
help from outside
authority as needed

The community’s role in conflicts, offenses, and violations is

To allow outside
authority to take full
responsibility for the
problem

Usually to allow outside
authority to take full
responsibility for the
problem

Sometimes to take
responsibility for the
problem, using outside
authority as a last resort

Usually to take
responsibility for the
problem, using outside
authority as a last resort

The government’s role in conflicts, offenses, and violations is

To take over, assuming
that it knows what is best
for the community

Usually to take over,
assuming it knows what
is best for the community

Sometimes to empower
and support the
community and provide
back up as needed

Usually to empower and
support the community
and provide back up as
needed

Within organizations, conflicting parties

Rely on established |

Usually rely on

| Sometimes are

| Usually are empowered
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organizational power to
resolve the conflict

established organizational
power to resolve the
conflict

empowered

by the organization to
resolve conflicts and are
provided assistance as
needed

by the organization to
resolve conflicts and are
provided assistance as
needed.

PRINCIPLE: 8. Restorative justice repairs the breach and reintegrates the victim, disputant, offender

and their community as much as possible.

ASSESSMENT: How well can each conflicting party state freely and clearly and with understanding the

points of view, needs, objectives, and preferred solution of the others?

Poorly

| Not well

| Moderately well

Very well

To what extent does each opposing party strive to gain power over the other party or seek mutually satisfactory

solution with the other party?

Strives very hard for
power over others

Strives primarily for
power over others

Seeks some mutually
satisfactory solutions but
still strives for power
over others

Seeks mutually
satisfactory solutions
through joint efforts with
others

In conflicts and offenses

The focus is on
settlement of issues and
separation

Usually the focus is on
settlement of issues and
separation

Sometimes the focus is
on repairing relationships
and reintegrating those
who are alienated as well
as faitly settling disputes

Usually the focus is on
Repairing relationships
and reintegrating those
who are alienated as well
as fairly settling disputes

PRINCIPLE: 9. Restorative justice prefers maximum use of voluntary and cooperative response options and

minimum use of force and coercion.

ASSESSMENT: In resolving conflicts and offenses, emphasis is placed on

Force and coetcion by
outside authority

Limited choices imposed
by outside authority

Cooperation, with overt
threats by outside
authority if refused

Voluntary and
cooperative responses
by the primary parties.

In resolving conflicts and offenses, we

Discourage constructive,
direct dialogue, either
directly or indirectly

Usually discourage
constructive, direct
dialogue, either directly
or indirectly

Sometimes encourage
constructive, direct
dialogue in a safe,
supportive environment

Usually encourage
constructive, direct
dialogue in a safe,
supportive environment

PRINCIPLE: 10. Restorative justice authorities provide oversight, assistance, and coercive backup when

individuals are not cooperative.

ASSESSMENT: In resolving conflicts and offenses, outside authorities use coercive power

Always

| Usually

| Sometimes

Only as a last resort

In resolving conflicts and offenses

Outside authorities make
all of the decisions,
which are final

Usually outside
authorities make all of
the decisions, which are
final

Sometimes outside
authorities assure that
problems are
constructively addressed
by the parties and the
community has the
opportunity to participate

Usually outside
authorities assure that
problems are
constructively addressed
by the parties and the
community has the
opportunity to participate

PRINCIPLE: 11. Restorative justice is measured by its outcomes, not just its intentions. Do victims emerge
from the restorative justice response feeling respected and safe? Are participants motivated and empowered to
live constructive and civil lives? Are they living in the community in a way that demonstrates an acceptable
balance of freedom and responsibility? Are responses by authorities, community, and individuals respectful,

reasonable, and restorative for everyone?

ASSESSMENT: When conflicts and offenses have been dealt with, all parties have a feeling of

Strong disrespect and
sense of injustice

Dissatisfied, but resigned
acceptance

Moderate satisfaction

Strong sense of
empowerment
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accountability and
responsibility

When conflicts and offenses have been dealt with,

Offended parties feel
disrespected , unsafe and
needs have not been met

Sometimes offended
parties feel disrespected
, unsafe and needs have
not been met

Sometimes offended
parties feel safe,
respected and needs
have been met

Usually offended parties
feel safe, respected and
needs have been met

When conflicts and offenses have been dealt with,

Offenders feel
disrespected , unsafe and
needs have not been met

Sometimes offenders
Feel disrespected

, unsafe and needs have
not been met

Sometimes offenders
feel safe, channels
for repair, re-entry to
community are clear,
respectful, and
reasonable

Usually offenders feel
safe, channels for repair,
re-entry to community
are clear, respectful, and
reasonable

When solutions are reached, how well do the opposing

arties accept and implement them?

Strong covert resistance
except by victor

Some overt acceptance;
Appreciable covert
resistance except by
victor

Overt acceptance; some
covert resistance except
by victor

Overt and covert
acceptance; full
implementation sought

Do the solutions reached result in favorable cooperative

or increased hostility?

attitudes among the opposing parties or in continued

Increased hostility

Continued hostility; few
favorable cooperative
attitudes

Relatively favorable,
cooperative attitudes on
part of some; lingering
hostility on the part of
others

Favorable, cooperative
attitudes prevail
generally.

PRINCIPLE: 12. Restorative justice recognizes and encourages the role of community organizations,
including the education and faith communities, in teaching and establishing the moral and ethical standards that

build up the community.

ASSESSMENT: In resolving conflicts and offenses, patt of the process includes educating all parties on the
moral and ethical standards of the community.

Never happens

Sometimes happens

Usually happens

Is considered a critical
element of resolution

The J-Scale: Measuring Restorative Justice?
The table below offers some continuums that might be helpful in measuring our actions and/ot outcomes to

determine if our justice processes are actually implementing Restorative Justice. Continuums with the arrows are
used because they give the message that we are not talking about a simple either/or situation; nor are we likely to
arrive at a place where it cannot be improved.

Moral wrong of crime (violation of

. : o Moral wrong of crime recognized
persons and relationships) minimized
E

Victim, community and offender safety
concerns recognized

Victim, community and offender safety concerns
primary

Dicemnnwer victime affenders and Fmnower victime offenders and community to

2 Ron Claassen, Measuring Restorative, Justice Co-Director of the Center for Peacemaking and Conflict Studies at Fresno Pacific University
and Founding Executive Director of Victim Offender Reconciliation Program of the Central Valley. This article first appeared in the
newsletter of VORP of the Central Valley and may be reproduced in works not produced for profit so long as they are not edited for content,
the source is acknowledged, and the legend "Printed by permission” is included. Reproducible hard copy of the graphic for publication is
available on request. 1996 : S acs/docs/jscale.html
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T
community from acting constructively

Iact constructively

"Making things as right as possible" a
secondaty concern

Primary focus on "making things as right as
possible" (repair injuries, relationships and
physical damage)

Primary focus on violation of law

Violation of law a secondary concern

Victim wounds and healing ignored

lVictim wounds and healing important

Offender wounds and healing ignored

Offender wounds and healing important

Primary decisions and activity between
offender and gov't; offender family,
victim and community ignored

Primary decisions and activity between victim and
offender (or substitutes) and their communities,
with government help as needed

A
Actaons Of officials with coeretve power All actions tested by whether they are reasonable,
ot in positions of authority left celated and respectful
unchecked P

A

Government coercive/authority

structures the primary response; victims,

community and offender left out of
rocess

I

Government coercive/authority structures used as
backup when victim or offender not cooperative
or cither sees the process as unfair

A
Coercion assumed as primary mode of
relating to offenders; orders given to Invitations to offender to be cooperative are
offender rather than inviting offender to primary; agreements preferred over orders;
be cooperative; no attempt at coercion backup response
agreements !
Placements focus on restrictions and Placements focus on safety and/or training and
following orders ! equipping for living in community !

Religious/faith community not involved
in justice process

Religious/faith community encoutaged and
invited into cooperative aspects of justice process

Scoring:

26 or Less * Justice response dominated by government and very costly: emotionally, spiritually, and financially.
High fear in the community. Many mini -communities alienated and angry. Very high crime rate.

52 or More * Justice response balanced between government and community. Mini and macro communities
empowered to participate in and contribute to the emotional, spiritual, and financial health of all the members of

the community. Very low crime rate.

Page 12 of 112



Research Framework for a Review of Commmunity Justice in Y nkon
Community Justice — Definitions/Principles

3. Relevant Documents, Studies and Practices — Yukon

3.1. Exploring the Boundaries of Justice: Aboriginal Justice in the Yukon -19923

e This report is about ‘justice’, at best a nebulous term with many meanings.

o

o

However the rise of ‘aboriginal justice’ and alternate dispute resolution (ADR), has been
responsible for expanding the meaning of justice and moving it from the sole responsibility and
realm of the state to the doorstep of the community.

These interests reflect a desire to extend the concept of justice to include non-state institutions
and to limit the scope of formal state sanctions.

But a clear definition of the term is not made easier by widening its application and justice’ is
now used in a variety of ways to describe a variety of situations.

Aboriginal people sometimes use the term in a derogatory fashion and talk about justice as
‘injustice’.

There are many reasons for this is not the least of which is the belief that the criminal justice
and other systems, which supposedly dispense justice, have not served them well.

But what is meant by the term ‘tribal justice’ or ‘justice systems’ is not well understood and
has not been particularly well considered.

e The term ‘tribal justice’ has no single meaning but many depending on the interests of the First Nation
or government agency involved.

o

At its most restrictive it may refer to the generally accepted and formal categories of police,
coutts, corrections; at its broadest, to redefining social and economic relationships in
communities and protecting the land and the culture.

In this report as the reader will note, First Nations do not have one definition or model of
justice but are more pragmatic and fluid in their approaches to it.

While it is difficult if not impossible to identify whete each First Nation community in the
Yukon is in its interpretation of justice, it is clear that leaders and community members want to
define the elements of the discourse and will, because of self-government and other pressures,
be forced to define their own ‘boundaries of justice’.

3 Laprairie, Carol, Report to Department, Yukon Territorial Government, First Nations, Yukon Territory, Justice Canada, Exploring the
Boundaries of Justice: Aboriginal Justice in the Yukon. September 1992. This document represent two months of fieldwork in the Yukon
Territory, the objective of which was to elicit information from First Nation communities and criminal justice personnel about the state of
tribal justice (also referred to as aboriginal justice) in the Territory. The methodology involved interviews with First Nations leadership, band
managers, NNADP workers and social service personnel, RCMP, judges, courtworkers, correctional officials (including probation) and the
collection and analysis of secondary data including police, courts, corrections, and demographic data and criminology and aboriginal justice
literature available in 1992.
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4. Relevant Documents, Studies and Practices — Other Northern Territories

4.1. A Framework for Community Justice in the Western Arctic — 19994

- As might be expected, given the composition of our respondent group, the term “community justice" has
different meanings for different respondents.

°  Though some individuals see community justice as the community taking control of its justice needs and
dealing with its own problems, others see it as an adjunct to the Euro-Canadian justice system with its
premise that people are bad and need punishment.

Some respondents see community justice from a process petspective where the “committee”, “circle” or
“panel" deals with people who get into trouble, while another group sees it as a philosophical approach
that recognizes attempts by the Aboriginal community to restore justice mechanisms more suitable to
their culture.

While the above comments cluster around faitly specific viewpoints, particular respondent groups did
not express common views.

Some justice community respondents, for instance, desctibed the term "community justice” in one way
while their colleagues have a different concept of it.

Similatly, some RCMP respondents share the same views as community-based respondents have though

other RCMP indicated an altogether different understanding.

+ Campbell Research Associates, Kelly & Associates, Smith & Associates, prepared for Government of Northwest Territories, Department of
Justice, A Framework for Community Justice in the Western Arctic — June 1999
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5. Relevant Documents, Studies and Practices — Other Canadian

5.1. FACT SHEET - Restorative Justice 5

What is restorative justice?

—  Restorative justice is one way to respond to a criminal act.

o  Restorative justice puts the emphasis on the wrong done to a person as well as on the wrong
done to the community.

o It recognizes that crime is both a violation of relationships between specific people and an
offence against everyone - the state.

—  Restorative justice programs involve the voluntary participation of the victim of the crime and the
offender and ideally members of the community, in discussions.

o 'The goal is to "testore" the relationship, fix the damage that has been done and prevent further
crimes from occurring.

—  Restorative justice requires wrongdoers to recognize the harm they have caused, to accept responsibility
for their actions and to be actively involved in improving the situation.

o  Wrongdoers must make reparation to victims, themselves and the community.

5.2. Survey of Pre-charge Restorative Justice Programs -7¢

I What is Restorative Justice?

Restorative justice can be seen as a set of principles which guide agencies and practitioners rather than a particular
practice. It offers alternative ways of thinking about crime by emphasizing the harm crime does to the community,
and how the community rather than the state can respond to crime in more satisfactory ways. It may incorporate a
vatiety of approaches applied at various stages of the criminal justice process: pre-charge, pre-sentence,
sentencing, and post release. A distinction is often made between the current system of retributive justice which
sees crime as a violation of the state and emphasises guilt and the punishment of the offender, and restorative
justice which places an emphasis on all those involved in an offence - victims, offenders and the community - and
seeks to reconcile, restore and repair relationships and situations.

What are its guiding principles?

The guiding principles of restorative justice include: making room for the personal involvement of victims and
offenders (and their families and communities) in crime events; seeing crime problems in their social context;
using a forward-looking, problem-solving approach; and flexibility of practice.

Underlying assumptions are that crime derives in part from social conditions and relationships in communities,
and that partnerships between community organizations, citizens and justice agencies are essential components for
dealing with crime (Marshall, 1998).

5 Department of Justice Canada, Policy Centre for Victims’ Issues, http:
P > y 5

¢ Shaw, Margaret and Frederick Jané, Department of Sociology & Anthropology,
C oncordla Umverslty Monrreal Quebec Network for Research on Crime and Justice, Survey of Pre-charge Restorative Justice Programs,

Page 15 of 112


http://canada.justice.gc.ca/en/ps/voc/index.html
http://132.205.57.9/SocAnth/sa_hm.html
http://www.concordia.ca/
http://qsilver.queensu.ca/rcjnet/projects/execsum.htm

Research Framework for a Review of Commmunity Justice in Y nkon
Community Justice — Definitions/Principles

Restorative justice is seen as a new paradigm or a different way of doing justice which brings victims and
communities into justice decision-making in a more meaningful way, encourages greater offender responsibility, is
more effective than punishment or treatment programmes, can help to consolidate or re-build communities, and is
less costly. It should no longer be seen as an interesting addition to the range of formal sanctions, but as an
alternative which will change the way justice is delivered. Practice based on restorative principles now
encompasses many parts of North America, Europe and Australia and New Zealand. There are parallel
developments in dispute resolution well beyond the justice system. Many proponents stress that restorative justice
is not a set of techniques or programmes but a philosophical approach, but four major initiatives are usually
associated with the movement: victim-offender reconciliation programmes; community, neighbourhood or youth
justice panels; sentencing circles and family group or community accountability conferencing.

5.3. Mediation and Restorative Justice Centre- ?7

What is Restorative Justice?

Defining a term like restorative justice can be difficult. As the R] movement becomes older, more involved with
the existing judicial system, more utilized in other areas, more peopled with practitioners, and more encompassing
of new models, the term ‘restorative justice” has tended (at some risk) to become somewhat diffuse in definition,
some would say co-opted or watered-down. It is important, then, for us to be clear and thorough in our efforts to
offer our understanding of what is meant by restorative justice.

Restorative justice is a philosophy that views wrongdoing as an act against individuals, families, and communities,
as well as against society. Restorative justice requites the voluntary involvement of the harmed person, the
wrongdoer, families, and the community in a healing process that involves dialogue and reconciliation. It also
requires a wrongdoer to accept responsibility for his or her actions by repairing, as much as possible, the harm
caused and by dealing with issues attributable to the wrongdoing.

Two Fundamental Principles of Restorative Justice

Aims of Restorative Justice according to Susan Sharpe

Restorative Justice 7s and 7s not...

Frequently Asked Questions

Quuality of Restorative Justice Practice Continuum

TWO FUNDAMENTAL PRINCIPLES OF RESTORATIVE JUSTICE
e Harm-focused
Restorative justice is concerned first and foremost with the harm involved in wrongdoing. The key
principles of restorative justice flow from this emphasis on harm. What is important in wrongdoing is
less about laws that have been broken than that people have been harmed. This leads to several central
principles:
e  Harmed persons and their needs become vital to address in the process of justice.
e  Harm creates obligations, so wrongdoer accountability is defined as understanding the harm
and taking responsibility to make it right as much as possible.
e  Reparation of harm is a central concern of justice.

Mediation and Restorative Justice Centre, http://www.edmontonmediation.com/aboutrj.htm
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e  Both harm and obligations have community dimensions as well, so the community role is also
important.
Engagement
Restorative justice assumes that harmed persons, wrongdoers, and community must be involved in the
process of justice insofar as that is possible.

AIMS OF RESTORATIVE JUSTICE ACCORDING TO SUSAN SHARPE

Invite full participation and consensus
For justice to be restorative, it must be based on dialogue about what happened in the incident and why,
and about what is needed to make things right. That dialogue should be inclusive. Someone harmed by
an incident has the opportunity to speak for him/herself, persons who cause harm have the opportunity
to explain their behavior and apologize for it, and the community has the opportunity to say how they
have been affected and how they can help. Any decisions made through this dialogue must reflect every
participant’s needs and feel fair to all participants involved.
Heal what has been broken
People who have been harmed by wrongdoing experience damage of some sort, either tangible or
emotional, to varying extents and lengths of time. Restorative justice is concerned with addressing that
harm and damage. Three central questions, according to Howard Zehrt, of a restorative approach may
sound something like:

e  Who has been hurt by this event?

e What are their needs?

e What are the obligations, and whose are they?
A meeting between someone who has been harmed and the person who has caused the harm can begin
to deal with these questions in a respectful and productive way, a way that promotes accountability and
healing.
Healing harm can also mean reparation or restitution. It is vitally important that, as restorative justice
workers, we do not give undue focus to restitution as a restorative justice outcome (to do so would be
to make class and capitalist assumptions about what constitutes preferred outcomes for people who have
experienced harm or loss). Rather, we should look at reparation, as this contains within it the elements
of redressing loss and trauma in a wide range of ways, from repayment of costs, to service, to apologies.
Those who have caused harm also need opportunities for healing.
Seek full and direct accountability
In restorative justice, a person who harms another is held directly accountable for his/her actions and
has the opportunity to explain, directly to the person s/he has harmed, what the reasons and motivations
wete behind the harming actions, and also to take sole responsibility for his/her own choices and
behaviour.
Reunite what has been divided
When harm is done to an individual, a loss is experienced by the community, what David Gustafson calls
"a breach, a rent in the fabric of the community."* Individuals who have been harmed often expetience a
sense of isolation from the community, as do people who have caused harm. While the reasons for this
sense may differ between wrongdoers and harmed persons, restorative justice offers both a chance to
participate in the repairing of the fabric of the community. Participants often feel a renewed sense of
wholeness and closure following a restorative process, as well as a sense of reintegration into the
community.
Strengthen the community, to prevent further harms
Restorative justice recognizes that it is not enough to merely resolve disputes between individuals. If
those individuals simply return to a socially unjust community where the destructive influences of racism,
classism, sexism, etc. continue to degrade the spirit, then the gains of participating in restorative
processes may be eroded, or worse. Restorative justice needs to challenge the injustices that inform our
culture’s approach to equity, inclusiveness, and difference.

RESTORATIVE JUSTICE ISAND IS NOT...
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Restorative Justice IS:

e A work-in-progress.

e An emerging philosophy of justice that focuses on involving harmed persons, wrongdoers, and
communities in identifying and repairing harm. Restorative justice is an incomplete paradigm that does
not answer all the questions posed by the realities of harmed persons, wrongdoers, harm, and crime.

e  An approach to harm and crime that has resonance in virtually every culture on the planet. Several
streams of thought, including Mennonite religious philosophy, North American First Nations cultures,
and New Zealand Aboriginal cultures, inform current restorative justice thinking. As well, the ongoing
principled searching and thinking by restorative justice practitioners continues to challenge and advance
our understanding,

e Operating on the world stage as well as the community level. Restorative justice principles and priorities
have informed such events as South Africa’s Truth & Reconciliation Commission, Chile’s National
Commission on Truth and Reconciliation, and the eleven or so Truth and Reconciliation Commissions
currently being conducted in Nigeria.

Restorative Justice IS NOT:

e A program or process. Doing restorative justice work takes many forms, such as victim offender
mediation, community conferencing, healing or sentencing circles, facilitated dialogue, and restorative
alternatives.

e A product which one can market.

e A convenient way for governments to cut the cost of doing justice work.

e A fully articulated set of beliefs, principles, and priorities.

FREQUENTLY ASKED QUESTIONS

What are we "restoring''?

Some people express discomfort with using the word "restorative" to define and qualify this approach to doing
justice work. Often this discomfort can be traced to a misunderstanding about what, exactly, is being "restored".
Assumptions are occasionally made that, in VOM for example, we are trying to restore relationships or situations
to the way they were prior to the incident.

In fact, what restorative justice seeks to put back in place is more lofty and elusive than that. As Howard Zehr
says, "it implies a sense of recovery, a degree of closute. The violated should again begin to feel like life makes
some sense and that they are safe and in control. The violator should be encouraged to change. He or she should
receive freedom to begin life anew. Healing encompasses a sense of recovery and a hope for the future." >

Isn’t restorative justice used only when a crime has been committed?

While much current restorative justice theory sees its activity as related to situations in which a crime has been
committed and charges ate either laid or contemplated, it is important to keep in mind that "justice" is not the sole
province of the state; therefore restorative justice addresses itself more to the harm experienced than to the laws
broken.

Is it the intention of restorative justice to do away with the criminal justice system?

It is the view of MRJC that it is not the goal of restorative justice to replace the existing criminal justice system.
We acknowledge that there is a need for a court system, a place to determine levels of responsibility for criminal
actions, and it is the right of every Canadian to ‘have their day in court’, if they so choose.

As well, since restorative justice is not a complete body of ideas, it does not have responses to all scenarios. For
example, thete is cutrently no testorative tesponse to an untrepentant offender, other than to refer his/her case
back to the criminal justice system. Until restorative justice has consistent, workable, and effective responses to all
criminal actions and attitudes, talk of replacing the entire criminal justice system with a restorative one is
premature.

QUALITY OF RESTORATIVE JUSTICE PRACTICE CONTINUUM
Least Restorative Impact:
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e Entire focus is upon determining the amount of financial restitution to be paid, with no opportunity to
talk directly about the full impact of the wrongdoer’s actions upon the harmed person and the
community.

e No separate case development meetings with either party prior to bringing them together.

e No choice given to harmed persons about where they would feel safest and most comfortable to meet or
whom they would like to be present.

e  Harmed persons given only written notice to appear for mediation session at preset time, with no
preparation.

e  Mediator describes the incident, the wrongdoer then speaks with the harmed person simply asking a few
questions of responding to questions of the mediator.

e  Highly directive style of mediation, with the mediator talking most of the time, continually asking the
parties questions, but little if any direct dialogue between the parties.

e Low tolerance for moments of silence or expression of feelings.

e Voluntary for the harmed person, but required for the wrongdoer regardless of whether s/he takes
responsibility.

e Scttlement-driven and brief.

e Mediator makes suggestions to clients of ways to resolve the dispute.

Most Restorative Impact:

e  Primary focus is on providing an opportunity for harmed person and wrongdoer to talk directly to each
other, to allow the former to express the full impact of the harm upon their lives and to receive answers
to important questions they have, and to allow wrongdoers to learn the real human impact of their
behavior and to take direct responsibility for making things right.

e  Restitution is secondary to talking about the impact of the harming actions.

e  Harmed persons are continually given choices throughout the process, such as where to meet and whom
they would like to have present.

e  Separate case development meetings with each client prior to bringing them together, with emphasis
upon listening to how the harm has affected them, identifying their needs, and preparing them for
mediation.

e Nondirective mediation style, with mediator not talking most of the time; high tolerance for silence; use
of a transformative mediation model.

e  High tolerance for expression of feelings and full impact of harm.

e  Voluntary attendance for all clients.

e  Trained community volunteers serve as mediators along with agency staff.

e Dialogue-driven and takes as long as it takes.

e  The mediator empowers the clients to make their own decisions.

5.4. Restorative Justice ~ A Conceptual Framework

Restorative justice has become a fashionable term both in Canadian and foreign legal and social policy discourse.
Restorative justice is certainly not a new idea. In fact, it is foundational to our very ideas about law and conflict
resolution. There is, nevertheless, a lack of clarity about the meaning of this term. Often it is used as a catchall
phrase to refer to any practice which does not look like the mainstream practice of the administration of justice,
particularly in the area of criminal justice. Little attention has been spent attempting to articulate what
distinguishes a practice as restorative. Rather, we have been content simply to identify what restorative justice is
not -- namely two lawyets, a jury and/or judge in a courtroom.

A conceptual framework for restorative justice is required in order to understand what practices meet the
demands of a restorative model. This paper is intended to develop just such a conceptual framework for
restorative justice. The framework will articulate a definition of restorative justice, examine its relationship to other
prevailing conceptions of justice, and identify the constitutive elements necessary for restorative justice practice.
Restorative justice is fundamentally concerned with restoring social relationships,! with establishing or re-
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establishing social equality in relationships. That is, relationships in which each person's rights to equal dignity,
concern and respect are satisfied.

What practices are required to restore the relationship at issue will, then, be context-dependent and judged against
this standard of restoration. As it is concerned with social equality, restorative justice inherently demands that one
attend to the nature of relationships between individuals, groups and communities. Thus, in order to achieve
restoration of relationships, restorative justice must be concerned both with the discrete wrong and its relevant
context and causes.

It is this dual nature of restorative justice that, in important ways, makes it a more adequate perspective or rubric
from which to articulate "alternatives" to traditional processes and approaches to wrongdoing, than many of the
other expressions and concepts that are current in these discussions, such as restitutive justice, "healing",
mediation, and so forth. The notion of restoration implies the existence of a state of wrong that disrupts the
relationship in society between those implicated in the doing and the suffering of a wrong. This captures
important moral intuitions in more conventional understandings of justice that are simply lost by conceiving the
alternatives in language such as mediation or healing, that would make doing justice indistinguishable from a kind
of generalized therapy for society (where justice, droit propetly speaking, simply disappears or is submerged by
behaviour, or thought, modification.? At the same time, in taking the social dimension seriously, restorative justice
captures an idea of transformation, of otientation towards the future. While the beginning point of restorative
justice is a state of wrong that has disturbed the relationship between the wrongdoer and the sufferer of
wrongdoing, its endpoint may be quite different than the status quo ante. One need only think of the debate in South
Africa about the appropriate response to human rights abuses under apartheid. One position, held by some in the
anti-apartheid movement itself, was that the reconstruction of South African society as a whole as a just society in
which all races would enjoy political, social and economic rights was the necessary and sufficient response to these
human rights abuses in the past. The view that prevailed, however, and which is reflected in the Truth and
Reconciliation Commission, was that justice could not really be done without somehow addressing the needs for
restoration arising out of particular wrongful acts in the past. Yet the overall objective could hardly be understood
as restoring the actual status quo ante in the relationship in society of the wrongdoers and the sufferers of
wrongdoing, which was in fact radically #zequal. In sum, the ultimate aim of restorative justice as justice could not
be fully accomplished, either by forgetting the discrete wrongs of the past, or by ignoring the task of broader
social transformation. Thus, restorative justice begins from the disequilibrium of a relationship in society, but what
is ultimately to be restored is not the facticity of the relationship before disruption but an édeal of a relationship of
equality in society, an ideal that survives at least gz#a ideal when basic rights such as security of the person are
respected even within a basically unjust context of social equality. This differentiates restorative justice from
certain radical, anti-liberal perspectives that suggest that ideas such as the rule of law and rights are simply
meaningless in the context of basic social inequality.

In addition to offering a guide for the development of future restorative justice initiatives, the framework in this
paper will also serve as an evaluative tool for existing practices claiming to be restorative in nature. We will briefly
examine the parameters and direction for such evaluations.

This paper will also explore the practicalities of applying the framework. Restorative justice practices have most
commonly been employed in the area of criminal justice. An examination of the scope of restorative justice
practices will be undertaken with a view to entertaining the possibility for restorative justice in other areas of law.
In the process, we will attend to the potential problems and limits in applying this model of justice.

Finally, we will look at the interaction with and integration of restorative justice practices with current legal
institutions. How can restorative justice be done and who are the appropriate actors and agents of restorative
justice practices?

HISTORICAL OVERVIEW

Examining the history of the idea of restorative justice will offer a backdrop for the conceptual framework we
develop. A review of restorative justice also helps us to understand what factors influenced the move away from
restorative justice in favour of other conceptions of justice and why we might want to move back towards this
model in our current social context. Further, the ways and means of past restorative practices may hold some
instruction for the development of future models.

While we want to attend to the history of restorative conceptions of justice and their associated practices, we do
not make any claims to offer the kind of full and comprehensive historical examination the subject requires and
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deserves. Rather, we will content ourselves with an "overview" of historical sources and developments of
restorative justice ideas and practices drawn primarily from existing research.3
Justice in History
...we must remember that many of the problems in the way we do justice today are rooted in our understanding of
justice, and that this particular understanding is only one possible way, one paradigm. Ozhers are possible, others have been
lived out, others have actually dominated most of our bistory. In the long sweep of things, our present paradigm is really quite recent.
While Albert Eglash is generally credited with coining the term "restorative justice” in his 1977 article "Beyond
Restitution: Creative Restitution," the conception of justice to which he referred was not new. Restorative justice
is not a "new wave" movement on the fringe of legal practice. Such conceptions of justice have been more or less
prominent through most of history. As criminologist John Braithwaite tells us, "[t]estorative justice has been the
dominant model of criminal justice throughout most of human history for all the worlds' people."? Restorative
conceptions of justice claim their roots in both Western and non-Western traditions. Thus, a move towards a
restorative model of justice is perhaps best understood as a return to the roots of justice, and not as some new-age
"cure-all" for an ailing system.
Nevertheless, many historical accounts of justice and the administration of justice have served to obscure these
restorative roots. Bianchi suggests that scholars, particularly those from the West, are so attached to the punitive
model, which forms the backbone of our current justice system, they are unable to contemplate the success of
other models in other times and places. ¢ According to Bianchi,
[a]lthough punitive criminal law is a rather late development in Western history and, in its present form, is a
construction of recent modern times, many learned scholars in this field believe in the shaky dogma and assume that
our present punitive structure of crime control depends on some kind of eternal and natural law, having always
existed, though in a cruder form, and having survived because it turned out to be more suitable.
This failure of imagination has lead scholars when faced with evidence of other historical responses to crime,
other conceptions of justice, "...to ignore it and seek passionately for vestiges of a punitive model in history."8 As a
result, Bianchi laments, "[t]he fallacies of anachronism play a regrettable role in the historiography of crime
control. Professional historians, well aware of the danger of anachronism, have until recently ignored the history
of criminal policy and left study of it to jurists, who were often insufficiently trained."? Part of this effort to
recreate a history supportive of our current justice system, has lead to the portrayal of premodern justice "...as
vengeful and barbaric, in contrast to the more rational and humane approach of modern justice."1? This picture of
history serves advocates of our cutrent retributive system well. Retribution and state control come to be seen as
necessary counters to the inevitable alternative of private vengeance and blood feuds. A closer look at the history
of justice reveals, however, that other models have predominated throughout most of western history. Zehr
describes the challenge brought by such a revelation.
It is difficult to realize that the paradigm which we consider so natural, so logical, has in fact governed our
understanding of crime and justice for only a few centuties. We have not always done it like this. ... Instead,
community justice has governed understandings throughout most of our history. ... For most of our history in the
West, non-judicial, non-legal dispute resolution techniques have dominated. People traditionally have been very
reluctant to call in the state, even when the state claimed a role. In fact, a great deal of stigma was attached to going to
the state and asking it to prosecute. For centuties the state's role in prosecution was quite minimal. Instead it was
considered the business of the community to solve its own disputes.lt
The period before state centered or so-called public justice is often referred to as a time of private justice. This
term, however, may be the source of some misunderstanding. Private justice conjures images of revenge, a
ptivate/personal evening of scotes, of untregulated, untestrained, generally violent, tesponse to wrongdoing. This
is not a balanced pottrayal of the operation of justice before state involvement. Instead "[t/he administration of
justice was primarily a mediating and negotiating process rather than a process of applying rules and imposing
decisions."12 Zehr has suggested "community justice” as a more approptiate descriptor for this eatly period as
disputes wete connected to and resolved by the community. Community justice "...recognized that harm had been
done to people, that the people involved had to be central to a resolution, and that reparation of harm was critical.
Community justice placed a high premium on maintaining relationships, on reconciliation."13 According to Van
Ness and Strong the "...goal of the justice process was to make things right by repairing the damage to those
parties, whether the damage was physical, financial or relational."1* Hoebel compares the work of primitive law
with that of a doctor. Just as doctors were charged with keeping the human body in healthy balance, law was to
keep the social body in good health by "bring[ing] the relations of the disputants back into balance."12
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This is not to suggest that no other responses to conflict existed during this time. Although, retribution and
formal judicial resolution wete both exercised, these wete mechanisms of last resort.l¢ They were options only
when community justice failed, where negotiation was not forthcoming or possible. Resort to retribution or forced
resolution was met with regret as an unfortunate necessity in exceptional cases, not the norm as we have come to
believe. Zehr maintains that while retribution existed it was "...a means as much as an end in itself." Moreover, he
explains "...the meaning and function of retribution often reflected a compensatory vision. The system rested first
on the necessity of compensating victims and repairing relationships."!?

Bianchi admits that while there have been many theories attempting to explain the origin of our retributive system,
none have succeeded in offering a "plausible and satifying theory of its origin."18 There does seem to be agreement
that the move from community justice to what we know today as public, state centered, retributive justice began
as eatly as the eleventh and twelfth centuries. For centuries to follow, however, "...the old systems of conflict
resolution, repair, and dispute settlement survived, openly or covertly, in many countties."!? It would take until the
nineteenth century for this new model of justice to gain prominence.2? Whatever other factors may have prompted
this change, it is clear, at least in part, that it was motivated by the desire for political power both in the secular
and religious spheres.2! Legal Historian Harold Berman argues that this change amounted to a "legal revolution."22
This revolution resulted in a reconceptualization of the nature of disputes. By its end the crown had proclaimed
itself "keeper of the peace" and as such would be the victim whenever the peace was violated. The role of the
courts changed in suit; no longer was their task to referee between disputing parties requesting their involvement.
Courts now took up the role of defending the crown. They began to play an active role in prosecution, taking
ownership over those cases in which the crown was deemed victim.2 Justice as the work of these courts came to
mean "applying rules, establishing guilt, and fixing penalties."2* This new role of the crown resulted in devastating
and lasting effects for the real victims harmed by wrongful acts. They were no longer parties in their own cause,
their disputes having been effectively stolen from them. This remains the situation today as victims have little or
no power with respect to their case. They can not initiate or stop or settle a prosecution without the permission of
the state, and can often be locked out of the process altogether if they are not useful as a witness in the case.
Evidence of this change in focus from victim-centered to state-centered justice can be found in the preference for
fines (payable to the crown) instead of restitution and for punishment over settlement, and indeed more recently
by the possibility of award of punitive damages in some not conventionally "criminal”, or even legislated
entitlement to them. Punishment served the interests of the state serving as a show of power and authority while
doing nothing to address the harm caused by the wrongdoing. Crime was about law breaking not harm. As a
result, attention was focused on the actions of the offender not the effects of her behaviour.22

Contemporary Restorative Ideas™

Restorative conceptions of justice are not limited to ancient times, rather they can be found in the lasting
traditions of many non-Western societies. Our efforts to examine the development and role of restorative
approaches to justice warrant a brief look at some of these existing examples.

Van Ness and Strong note that many pre-colonial African societies "...aimed less at punishing ctiminal offenders
than at resolving the consequences to their victims. Sanctions were compensatory rather than punitive, intended to
restore victims to their previous position."? One of the main functions of precolonial law, as Mqeke describes it,
was "...the restoration of the disturbed social equilibrium within the community."? The Aftrican concept of #buntu
is the philosophy of personhood underlying the traditional conception of justice. Providing a precise definition of
ubuntu is difficult. It denotes a sense of humanity, of the natural connectedness of people. Villa-Vicencio explains
"...a traditional African understanding of #buntn affirms an organic wholeness of humanity -- a wholeness realized
in and through other people. The notion is enshrined in the Xhosa proverb: umuntn ngumuntn ngabantu (a person is
a person through persons)."22 Ubuntu is commonly described through the saying "I am because you are" or "my
humanity is tied up with your humanity". The effect such a conception of humans must have on one's
understanding of justice is clear. If one's humanity is tied up with the humanity of all others what makes others
wortse off also brings harm to oneself. Thus, responses to wrongdoing must aim to repair the damage, to make the
wrongdoing better off for it is only in doing so that one can address the harm the victim(s) suffered. In other
words, restoration requires attention to each part that suffers, for restoration is impossible if a part of the whole is
harmed. While colonialization has replaced much of African customary law with a Western retributively oriented
system, there has of late been a move to return to the restorative approaches embodied in traditional practices.
Another contemporary example of restorative approaches to justice is that found in the Japanese experience.?
The Japanese have a formal process that is for all intents and purposes a Western system. This system is heavily
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influenced by the German system and includes American-style constitutional protections. However, along side the
formal process is a second track for which there is no Western counterpart.
A pattern of confession, repentance, and absolution dominates each stage of law enforcement in Japan. ...From the
initial police interrogation to the final judicial hearing on sentencing, the vast majority of those accused of criminal
offences confess, display repentance, negotiate for their victims' pardon and submit to the mercy of the authorities. In
return they are treated with extraordinary leniency; they gain at least the prospect of absolution by being dropped
from the formal process altogether.3
As Haley explains, a number of factors are considered in deciding how a given wrongdoer should be dealt with.
Many of these considerations are similar to those in the Western system (i.e.: nature, gravity, and circumstances of
the wrong, and details about the wrongdoer including prior wrongful conduct, age, and mental capacity).
Added to this matrix in Japan, however, are additional factors that appeat to be missing elsewhere -- at least in the
West. Not only the attitude of the offender in acknowledging guilt, expressing remorse, and compensating any victim
but also the victims' response in expressing willingness to pardon are determinative elements in the decision whether
to report, to prosecute and to sentence the offender.32
The aim of this two track system is transformation not retribution. While the Japanese example seems to privilege
the more formal retributive system by treating the restorative element as more of an add-on intended to affect the
outcome in court, there are nevertheless lessons to be taken from this experiment. It is worth noting that Japan's
crime rate has decreased steadily in the period since World War Two. While many explanations have been offered
for this trend, the inclusion of a restorative approach is frequently overlooked. Haley concludes that "[t|here is,
however, evidence to justify the hypothesis that the Japanese pattern -- acknowledgement of guilt, expression of
remorse including direct negotiation with the victim for restitution and pardon as preconditions for lenient
treatment, and sparing tesort to long-term imprisonment -- does contribute to a reduction in crime."33
Finally, restorative ideas can be found within the Canadian context in aboriginal understanding of and approaches
to justice.?* Aboriginal peoples in various parts of the world practice and advocate restorative approaches to
justice.® Ross speaks of an ancient conviction that
...the best way to respond to the ups and downs of life, whether defined as "criminal” or not, is not by punishing
solitary offenders. The focus must be shifted instead towards the teaching and healing of all the patties involved, with
an eye on the past to understand how things have come to be, and an eye on the future to design measures that show
the greatest promise of making it healthier for all concerned.¢
This conception is sometimes called sacred justice. As Diane LeResche describes it, "Sacred justice is that way of
handling disagreements that helps mend relationships and provides solutions. It deals with the underlying causes
of the disagreement... [Sacred justice is found when the importance of restoring understanding and balance to relationships has
been acknowledged."
Origins of Restorative Justice
Restorative justice theory owes much to recent movements aimed at addressing the failures of the existing justice
system and developing new ways of "doing justice." As will become clear from the conceptual framework we
develop, these movements, while they incorporate restorative elements, are not in and of themselves examples of
restorative justice. Van Ness and Strong argue that "[n]one of these movements alone has lead to restorative
justice theory, but all have influenced its development, if only because many who are now preoccupied with
restorative justice came to it from one of [these] perspectives."38 Restorative justice theory, including our own
contribution, draws much from the wisdom gained from these experiments and experiences. Thus we feel it
important to identify those movements which have had the greatest influence.?2 Van Ness and Strong identify five
such movements:
1. The informal justice movement emphasized informal procedures with a view to increasing access to
and participation in the legal process. They focused on delegalization in an effort to minimize the
stigmatization and coercion resulting from existing practices.!
2. Restitution as a response to crime was rediscovered in the 1960's. The movement focused on the
needs of victims, maintaining that meeting the needs of victims would serve the interests of society more
generally. 4
3. The victim's rights movement works to have the right of victims to participate in the legal process
recognized.#2
4. Reconciliation/confetencing movement -- Van Ness and Strong cite two major strands in this
movement:

Page 23 of 112



Research Framework for a Review of Commmunity Justice in Y nkon
Community Justice — Definitions/Principles

a.  victim/ offender mediation -- Otiginating from efforts of the Mennonite Central Committee, this process
brings victim and offender together with a mediator to discuss crime in order to form a plan to address
the situation.*3

b. Family group conferencing movement in New Zealand -- arising out of the Maori traditions in New
Zealand 4

c.  The social justice movement -- Van Ness and Strong use this label to refer generally to a number of different
groups working for a vision of justice as concerned inherently with social well being.

A THEORY OF RESTORATIVE JUSTICE

In this section we will address the central concern of the paper, namely, what restorative justice is and how it
relates to other conceptions of justice. A conception of justice as restorative is best understood relative to our
current conceptions of justice. Comparisons allow one to see what restorative justice shares with other
conceptions and how it differs. They reveal the extent to which other conceptions of justice are driven by many of
the same goals/aspirations as restorative justice and illuminate how a restorative justice model bettet achieves such
goals. We will examine restorative justice relative to the three major contemporary theories of justice: justice as
restitution, corrective justice and a conception of justice as retributive.

Out of this analysis we develop a conception of restorative justice as concerned with the restoration of
relationships. Restorative justice is fundamentally concerned with restoring social relationships, with establishing
ot re-establishing social equality in relationships -- that is, relationships in which each person's rights to equal
dignity, concern and respect are satisfied. As it is concerned with social equality, restorative justice inherently
demands one attend to the nature of relationships between individuals, groups and communities. Thus, in order to
achieve restoration of relationships restorative justice must be concerned both with the discrete wrong and its
relevant context and causes. What practices are required to restore the relationship at issue will, then, be context-
dependent and judged against this standard of restoration.

Before we begin the task at hand -- that of developing a conceptual framework for restorative justice - a note
regarding the nature of the cutrent work in this atea is necessaty. As we will see, most of the desctiptions and/ot
definitions of restorative justice explain restorative justice in terms of what it is not. Thus, much of this work
addresses the area of criminal law as it stands in starkest contrast with a restorative conception of justice. Through
our examination and comparison with retributive justice later in the paper, we will make clear the reasons for this
contrast. What is important to note at this stage is that this contrast has resulted in the limiting of restorative
justice discussions to the criminal justice arena. This limitation is unnecessary, however, when we recognize its
rootedness in the arbitrary historical distinction between public and private law. As we saw earlier, this distinction
was the result of monarchies' attempts to gain power and financial rewards. The decision as to which conflicts and
harms were to be deemed public and those which remained private had little to do with inherent differences in the
nature of the acts. Instead, the distinction was grounded on morally arbitrary choices about which actions could
threaten the rulers' social position or control. Thus, the distinction between what is a crime and what is not was,
and remains today, the will of those with the power to define crime with an eye to social control. The arbitrariness
of this distinction is apparent when one understands acts in terms of their resulting harm instead of according to
their classification as criminal or not.#2 The main concern from this perspective is the identification of the
individual who committed the wrong or abuse and the individual(s) harmed. This focus results in the
reinstatement of the sufferer of harm as central and removes the state as a primary actor.

Restorative justice as justice, is, however, necessarily concerned with addressing wrongs. Thus, although the scope of
restorative justice will extend far beyond the scope of those wrongs defined as criminal at a given time or place, it
is not a general answer to the problem of human conflict resolution. For instance, in the family context, where the
parties are trying to mediate, after a marital breakdown, the interpretation of a pre-nuptial agreement, and neither
party is making claims of wrongdoing against the other, this is not a task for restorative justice. On the other hand,
where what is involved is dealing with past domestic violence, restorative processes would very much need to be
put into play. In commercial settings, there are many disagreements between agents about future courses of action
within an industry or and enterprise that might usefully be referred to arbitration or mediation as a means of
conflict resolution but, again, unless there is a connection with a wrong, this is not the business of restorative
justice.

At the same time, there is important scope for social dialogue and debate about when wrongs or wrongfulness are
at issue and where they are not. It might be plausible to view consumer bankruptcy in most cases as an institution
for rational risk-management by both creditors and debtors; from one perspective, when a consumer debtor
cannot pay its obligations a right of the creditor has been violated and therefore a wrong has occurred, but from
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another point of view, all that has happened is the materialization of a risk that has been priced in the original
contract, in part in light of the institution of bankruptcy. Of course, the latter kind of "law and economics"
interpretation could be applied (and has been applied) to everything, including murder and sexual assault, to make
the category of justice disappear. But a society has to work out in moral and political argument the boundaries of
wrongfulness. The idea of restorative justice does not fix these with precision, a priori as it were.
This means that one must not jump to restorative justice as an answer where there is a strong intuition that the
processes and rules of conventional justice somehow do not seem appropriate to the management of a particular
social problem. The reason may be that it is inappropriate, in the context, to view the problem as one of justice. At
the same time, we see that we can have elements of fault and responsibility built into a process that is not a
conventional one (the process of restorative justice) - this is important in itself, because often the price to be paid
for moving beyond the courts as it were was having to conceive the matter as a "no-fault" situation. In sum, when
we are looking to move beyond the conventional justice system in some way, whether in commercial areas or the
family to use two already cited examples, we should be clear on the source of concern - i.e. whether it is because
we are trying to solve problems that we no longer think are really about justice, or whether we need to aim at a
different conception of justice.
We will return to a fuller discussion of the scope of restorative justice practices. For now it is important to re-
emphasize that we do not intend in our discussion of restorative justice to limit the meaning of
offender/petpetrator ot victim to the criminal context. Rathet, we mean offendet/perpetrator as the individual
who committed the wrong (that harm which requires address) and victim as that individual suffering the harm.
A Question of Justice
Before we attempt to offer any description or definition of restorative justice let us take a moment to consider the
nature of our project. As we noted in the introduction, the label restorative justice is often attached to any practice
that takes place outside a courtroom without two lawyers and a judge. It is little wonder given the prevailing
acceptance of restorative justice as a catch-all phrase for alternative practice that it has offered little to the cause of
reforming the justice system.
The current use of the term has robbed restorative justice of its potential to bring fundamental change to our
current justice system. It leaves unconsidered restorative justice as justice. As a conception of justice, testorative
justice challenges the very idea of justice prevalent in the current justice system. It is this challenge that holds the
promise for effective reform. As Zehr explains, ignorance that such a challenge is required has resulted in the
failure of all of the recent attempts at reform. According to Zeht, “tinkering' with the current model will not work
and reforms will continue to be unsuccessful until they question the fundamentals of the current system. Speaking
with regard to the criminal justice system he comments:
It seems to me that the reasons [for why the current system does not work] are fundamental, that they have to do
with our very definitions of crime and justice. Consequently, the situation cannot be changed by simply providing
compensation to victims, by providing the possibility of alternative sanctions for offenders, or by other sorts of
"tinkering." We have to go to the root understandings and assumptions.4
Going to the root understandings and assumptions means examining the conception of justice underlying our
existing systems. It means asking “the justice question": What is the nature of justice? What does justice demand?
Justice is a response to a powerful moral intuition that ‘something must be done,' that something (someone) has
disturbed the way things ought to be and something must be done to right the wrong, to make things right. In
fact, this sentiment is often expressed as the imperative: "justice mzust be done." As we will see, our current system
of justice makes assumptions about what the something is that must be done. Taken seriously however, restorative
justice forces us to revisit this question and ask exactly what it is that we think ought to be done in response to
wrongdoing. Restorative justice, propetly understood then, means much more than a "tinkering" with current
practices. Restorative justice is a different conception of justice and as such requires us to reexamine our very
assumptions about justice.Z
Thus, our project is to offer a conception of restorative justice as justice. It is this conception that ought to be used
to guide the development of new restorative practices and to evaluate those currently laying claim to this label.
Defining Restorative Justice
Tony Marshall offers a workable description of restorative justice in practice:
Restorative justice is a process whereby all the parties with a stake in a particular offence come together to resolve
collectively how to deal with the aftermath of the offence and its implications for the future.8
This description is very open. Its lack of specificity leaves several questions open -- who is to be restored? To what
are they to be restored? While Marshall is offering us a "one size fits all," or general description, and not a theory
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of restorative justice, the open nature of his description holds important clues for the nature of a restorative
justice theory. Restorative justice does not force situations to fit theory. Rather, as a theory, it is open and flexible
enough to apply on a variety of levels and to different contextual imperatives. John Braithwaite recognizes this in
his own response to the questions restore whor to what? In answer to the "who' question he says, "...restorative
justice is about restoring victims, restoring offenders and restoring communities." To the “what?' inquiry, he
suggests "...whatever dimensions of restoration matter to the victims, offenders and communities affected by the
crime."# His response makes clear the way in which restorative justice is sensitive to context and thus appropriate
to a variety of situations. A restorative approach is also not limited to an individual level but can be applied with
respect to groups and at the institutional level. While Braithwaite does highlight these important features of
restorative justice, in the process he falls prey to the common tendency of presenting restorative practices simply
as an alternative to retributive justice. In doing so, he risks losing sight of the unifying concept that explains and
legitimates this alternative as justice, thus failing to offer an actual zbeory of restorative justice.

Daniel Van Ness moves beyond description of practice to identify some of the defining elements of restorative
justice. He notes certain common elements in the small but growing body of literature on restorative justice.
Namely, "a definition of crime as injuty to victims and the community peace, a focus on addressing the personal-
relational injuries experienced by all parties as well as the financial and legal obligations of offenders, and a
commitment to including all parties in the response to the ctime."> These common elements of restorative justice
practices offer some insight into the conception of justice behind such practices. However, Van Ness's
explanation still remains more descriptive than definitional. While it will be important to return to an examination
of the constituent elements of restorative justice practice, with a view to evaluating existing practices or developing
new ones, such an examination depends upon the existence of a conceptual framework. Description of restorative
justice practice, thus, must be grounded in a theory of restorative justice.

Restorative Justice ~ A Theory of Justice

While one is wise to resist the urge to define restorative justice as alternative practice, definition by comparison
might still prove a fruitful strategy in our bid to develop a conceptual framework for restorative justice. In order to
understand justice conceived of as restoration it is important to comprehend how this conception differs from
other contemporary theories of justice. In fact, such a comparison is perhaps the best starting point in attempting
to offer a theory of restorative justice.

Three main theories of justice comprise most of the contemporary terrain: justice as restitution, corrective justice
and retributive justice. Restorative justice shares elements in common with each of these theories. It matches these
theories in their positive aspects, and manages to answer their various deficiencies.

Restitution

If asked for an explanation of restorative justice most people will respond that it involves alternative mechanisms
for dealing with offenders, which focus on repairing the damage they have done. It is not surprising given this
impression of restorative justice that it is often identified with restitution. In fact, most of the American literature
uses these terms interchangeably. In part, this is simply because restitution programs have emerged as alternatives
or supplements to conventional forms of punishment. And as noted earlier, there is a tendency to lump together
as restorative almost all the alternatives to traditional penal strategies. The Znking of restitution and restorative
justice is however, not erroneous as restitution is often an important patt of restorative justice practices. One
ought not to make the move, however, from this connection to identification of the two understandings of justice
for there are important and unmistakable differences between these conceptions of justice. In fact, restitution can
serve any number of criminal law purposes, most of which are not restorative. First of all, it can be retributive or
punitive in the conventional sense -- hard labour in prison, or menial community setvice, to "pay-back" society for
the crime. Secondly, it can be understood as a detetrent, ensuring that "crime doesn't pay." In this sense,
restitution is no different than seizing boats and cars that have been purchased with "criminal" money, or the idea
that criminals should not be able to profit by writing bestsellers about their criminal exploits. This goes beyond the
criminal context, as well, to demands that bankruptcy law be reformed so that the bankrupt does not go "scott-
free", pethaps undertaking some kind of future commitment to restore property or money to a creditor who has
been forced to accept a part settlement. Thirdly, restitution can be seen as rehabilitative of the perpetrator as an
individual, teaching a sense of responsibility (again, as the bankruptcy example illustrates, this may go well beyond
the criminal context). In none of these senses, however, does restitution satisfy the demands of justice conceived
of as restorative in nature.

Restitution as a common law concept roughly denotes the idea that a gain or benefit wrongly taken or enjoyed
should be returned. Justice as restitution holds that the satisfaction of justice requires the wrongdoer to repay or
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return what she3! has taken from the sufferer of wrong, the idea being that through her actions the wrongdoer has
been enriched at the expense of the sufferer of wrong. By disgorging herself of the benefit of her actions and
returning that which was taken from the sufferer, the wrongdoer rights' the wrong she created. Restitution then
interprets out moral intuition that "something must be done" as demanding that things be returned to the way
they were before the wrong occurred. The wrongdoer must return that #hzng which she has taken from the sufferer
of wrong.

The strength of restitution is that it is more focused on the sufferer of the wrong than say retribution. Through its
focus on returning that which was lost to the sufferer of wrong, restitution places the actual sufferer at the center
of any attempt to do justice. According to Van Ness, "[t]estitution has its roots in justice systems which viewed
crime as an injury more to the victim than to the government."32 Restorative justice shates this focus on the actual
harm done by the wrongdoet's act and on the person who suffers this harm. In other words, restorative justice
and restitution are both outcome focused, directing their attention to the results of an action and not some
inherent nature of the action itself. However, restorative justice does not limit its focus to victims. Restorative
justice expands its focus to include the perpetrator and the community in attempting to respond to the harm done
to the victim. This expanded focus is a product of the difference between restorative justice and restitution with
regard to their understanding of the harm resulting from wrongdoing and in what is required to address the
situation. What justice requires on this account is a material transfer between perpetrator and victim. Van Ness
cites the Anglo-Saxon ruler Ethelbert as an example of this idea.33 He developed elaborate schedules of restitution
according to the specific harm done. For example, loss of a finger was worth so much while the loss of a nail was
worth less and the loss of a foot worth much more. This example reveals the primary difficulty for this conception
of justice. It assumes without any question that everything is quantifiable.

The first problem with this is the assumption that it is possible to assign a set value for particular losses. It assigns
an objective value for the loss of a hand and the loss of a foot that is deemed appropriate in all cases. The
arbitrariness of this value assessment becomes clear when one compatres what the loss of a hand would mean to a
painter or a surgeon as compared with a speed skater or long distance runner. Set values are necessarily arbitrary
because they cannot reflect the relative value of a loss for the individual affected. Even if it were possible to devise
a system to account for the various permutations and combinations of people's lives and atrive at an appropriate
value for the material loss a victim experiences, the notion of quantification, as it is applied, still suffers problems.
Because restitution requires quantification and valuation of that which must be transferred between perpetrator
and victim it cannot account for the non-material harms a victim can and often does suffer. In fact, it is the
exception not the rule when the primary loss a victim suffers is material in nature. Restitution then ignores the
very real harm victims experience -- a harm to their sense of security resulting from a breach in the social
relationship between victim and perpetrator as members of society. Examples of this type of harm are easy to
find. Take a case where your bike is stolen and the person who took it is caught. She can, according to this theory,
make restitution by returning your bike. This does indeed make up for the material loss you suffered from the
theft of your bike -- you lost a bike, you got a bike in return. What it does not return however, is the feeling of
security you had when you locked your bike up before the theft. It cannot return the feeling that you are safe from
being a victim. Further, the simple act of returning the bike fails to offer even security in the knowledge that the
same individual will not take your bike again, as it does not involve any consideration by the offender of the
wrong and its effects.

In essence the problem here is not the notion of restitution per se, rather it is restitution as the ultimate aim of
justice. Restitution in and of itself is not enough to address the harm a victim experiences after a wrong has been
committed. Justice as restitution amounts to a "bean counting view of justice" where all justice requires is that the
scales are balanced by ensuring that each side has the beans they started with. Justice conceived of in this way is
backward looking in that it is oriented towards the stazus guo ante. Restitution wants to return things to the way they
were before the wrong. In contrast, restorative justice does not take restoration of the status guo ante as its goal.
The language of restoration has lead some people to misunderstand the ambitions of restorative justice. The word
restore in common usage suggests a return to the way something was ie: when one restores a historical building the
aim is to re-create the previous condition of the building. This understanding of restore has prompted some to
argue that restorative justice is better called by some other name like transformative, relational or community
restorative justice.2* Others have reacted to it by pigeonholing restorative justice as appropriate only to situations
where there has been an identifiable/specific act causing the harm. Restorative justice on this understanding could
not address situations we traditionally identify as issues of distributive justice. Thus, it would follow, according to
this view, that restorative justice would be but one &ind of justice appropriate only in certain circumstances rather
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than a theory of the general nature of justice. This is a misconception of restorative justice. Restorative justice,
contrary to restitution, is not a slave to rectifying a wrong by restoring the stazus quo ante. Instead, restorative justice
aims at restoration to an ideal. Restorative justice seeks to restore the relationships between the parties involved to
an ideal state of social equality. It stands juxtaposed to the backward focus of restitution as it is attempts to
address a wrong by transforming the relationship between those involved such that the same situation could not
arise again.

Conscripting restitution as a #so/ of restorative justice addresses the problems restitution experiences when taken as
an end in itself. As a part of a restorative process, restitution is no longer backward looking but rather an
important and often necessary step towards establishing a better relationship between the parties in the future.
Also, owing to the fact that it is part of a larger process, restitution need not concern itself with non-material and
unquantifiable harms for these can be addressed through other means. In addition, as part of a restorative process,
restitution can avoid the charge of arbitrary valuation of harm, as value would be determined through a process of
negotiation between the parties involved. Thus, the subjective worth of a hand to a painter could be accounted for
as the painter herself tells or interprets the impact of the harm.

Thus while there are many examples (some of which were addressed above) where restitution is not restorative in
any sense, there are also circumstances where a transfer of wrongfully gotten or used gains from perpetrators to
victim can serve the purposes of restorative justice -- the restoration of an ideal of equality in society so that both
victim and perpetrator can now relate to one another as free and equal citizens of that society. A very important
instance is where the taking of property has itself, although only part of the wrong, tangibly worsened the social
(including economic) inequality between victim and perpetrator. Contemporary examples include the need to
address the taking of lands during Apartheid in South Africa through the Land Claims Commission, or the return
of aboriginal lands in Canada. It is important to stress again at this point that because justice requires restoration
and not restitution (as the ideal of justice in and of itself) much more may need to happen to effect restoration
than simply the return of property. Thus, in the South African case the land commission alone cannot effect
restoration. Rather, this commission must work along side several other initiatives to navigate the road to
restoration. Notably, the return of lands can do little to address the human rights abuses perpetrated in the name
of Apartheid. The Truth and Reconciliation Commission has been mandated with the task of discovering the truth
about these past abuses as another step on the road to reconciliation. We know all too well that in the case of
Aboriginal land claims in Canada, the return of land cannot affect restoration. Simply returning the land will do
little to address the absolute destruction of culture and massive abuses of human rights experienced by aboriginal
peoples throughout history.

While it is certainly possible for restitution to play an important role in achieving restoration, this is not always the
case. On the other end of the spectrum, there are cases where restitution may actually impede the goal of
restoration. This relates, in part, to the recognition in restorative justice theory that, although a disturbance of the
status quo ante can trigger distinctive needs for restoration, since what is to be restored is an ideal of equality in
society as between victim and perpetrator, a mere return may not accomplish this goal, or could even worsen it.
Take the example of the wrongdoer who is very poor, who steals for economic reasons to support family or drug
addiction. Placing a burden of repayment on her may actually frustrate the achievement of an ideal relation of
equality that restorative justice secks, making it more difficult for her to achieve a new socio-economic status that
allows a relationship of equal dignity, concern and respect.

Understanding restitution as a part of a larger restorative conception of justice is not new. When one looks at the
history of restitutionary practices one wonders if the identification of restitution with justice was based on a
misapproptiation or misinterpretation of ancient practices. Ancient cultures, Van Ness points out, "sought
reparation of victims not only to insure that they received restitution, but also as part of a process of healing -- of
restoring community peace." Community peace is described in Hebrew Law as Shalom. According to Van Ness
"Shalom meant completeness, fulfillment, wholeness -- the existence of right relationship between individuals, the
community and God. Shalom was the ideal state in which the community should function.">> Wrongdoing, on this
understanding, destroys right relationship and justice aims to restore right relationship. The role of restitution in
this system is evident from the very fact that the word used to denote it, shil/um was derived from the same root as
Shalom.2¢ But, Van Ness reminds, "...restitution was not the ultimate aim. The justice process assumed a
relationship between the parties affected by crime, and required a commitment not only to see wrongs addressed,
but also to reconcile the parties and restore community peace. Restored shalom was the result of doing justice."3Z
Restorative justice then might include restitution as a step on the road to its ultimate goal of restoration but
restitution can not be the end of the road.2
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In this broad conceptualization of the limited and qualified place of restitution within restorative justice, there are
important issues of detail: should, for example, the restitutive dimension be brought in through a direct
relationship between the wrongdoer and the sufferer of wrongdoing? Should the former contribute to a fund that
would help out the latter? What determines access to such funds from a restorative perspective, actual needs, (i.c.
psychological help, assistance in getting back on one's feet after a violent attack, etc) or the apparent enormity of
the offence? On the other side, how ought one to gauge the contribution of individual offender? How does one
adjust for economic inequalities between them? Is voluntary restitution necessary in restorative justice? We will
return to address the specific questions in our more detailed development of the constituent elements of
restorative justice practice. We can find hints at their answers, however, in our discussion of the importance of
dialogue to meet the concern over the arbitrariness of restitutionary amounts, and the importance of context in
restorative justice.

There is a concern which persists with restitution. Wrongdoers with means are often quick to throw some money
at sufferers, hoping society will forget the deeper wounds that need to be healed from the wrongdoing. This tactic
is evident in the recent attempts of some churches in dealing with sexual abuse, in the Ontatio government's
handling of the Dionne sisters case, and in the Krever recommendation of compensation not linked to fault for
those infected with HIV through the blood system. Calling these payments restitution or no-fault compensation
suggests that the wrongdoers are something less than fully responsible wrongdoers, and, thus, actually moves us
further away from the ambitions of restorative justice. This situation is a result of the general problem with
restitution raised eatlier, namely its failure to comprehend the non-material harms caused by wrongdoing.
Restitutionary justice then does not conceive of the full nature of the wrongdoing.

Corrective Justice

Corrective justice recognizes the intangible aspect of harm resulting from the actions of a wrongdoer. Through the
use of compensatory damages corrective justice seeks to correct the inequality created through the interference
with the sufferet's rights.> Thus, cotrective justice answers restitution's failure to address the non-material aspects
of harms resulting from wrongdoing. Corrective justice speaks the truth that wrongdoing is not just an
interference with the material possession of the sufferer but with a particular right belonging to her. However,
corrective justice offers the same response to such harm as restitution does for material loss, namely, a transfer
from the wrongdoer to the sufferer. In applying this notion of transfer to the non-material, corrective justice
reveals, ironically, the illogic of its own idea that a transfer from the perpetrator to victim will result in their
equality. In maintaining the notion of transfer, corrective justice argues in effect that making the wrongdoer worse
off will make the victim better off. This notion of transfer was intelligible when there was some material
possession in issue. One can understand how returning twenty dollars to the victim would alleviate the financial
loss she experienced from a theft and, at the same time, would take away a financial advantage gained by the
wrongdoer. The problem with this conception of justice, as we saw eatlier, is that it fails to take account of the
other, intangible harms caused by the wrongdoing. Corrective justice attempts to take account of these harms. It
tries to do so, however, by using the same mechanism, a mechanism which is wholly inappropriate in dealing with
anything beyond material calculations. A material transfer cannot restore the primary loss to the victim, which is
immaterial in nature. Instead, the result is that the perpetrator is made worse off without altering the position of
the victim. It is clear why this cannot achieve the equality between perpetrator and victim with which justice is
concerned. Whereas corrective justice is concerned with equality in the abstract sense, a sort of mathematical
equality (i.e. if I make you so much worse off then you will be in equally as bad a position as I am), the aim of
justice understood as restoration is, for the reason discussed eatlier, an ideal of social equality. Thus, the old adage
‘two wrongs don't make a right' holds true here. Making the wrongdoer worse off in fact moves us further away
from the ideal of social equality, and, thus, further away from meeting the demands of justice. Corrective justice
then shares with restorative justice the recognition that the harms begging redress after wrongdoing involve more
than simply the direct material loss suffered -- that, first and foremost, wrongdoing is a wrong against the rights of
the victim. The theories of justice part company with respect to what is necessary to address the wrong and
restore equality. Where corrective justice relies on the notion of transfer, restorative justice holds that such wrongs
can only be addressed by restoring the relationship between perpetrator and victim to one in which the rights of
both are respected.

Retributive Justice

Justice as restitution and corrective justice are both limited by their commitment to the notion of transfer as the
means to achieve equality. Retributive justice, on the other hand, does not share this commitment. In a sense, the
conception of justice retributivists adhere to is actually closer to restorative justice than either restitution or
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corrective justice. Retributive and restorative justice share a common conceptual ground in their commitment to
establishing/re-establishing socia/ equality between the wrongdoer and the sufferer of wrong. Retributive justice is,
at its root, concerned with restoration of equality in relationship. Yet, as soon as one understands this common
commitment to restoration of social equality, one begins to grasp the way in which restorative justice theory and
retributive theory diverge from their common conceptual ground.
Retributive theory identifies the achievement of social equality with a particular set of historical practices (typical
of a wide range of societies) often known as punishment. In other words, retributive justice names punishment as
the necessary mechanism through which such equality is to be achieved; it identifies the very idea of restoration
with punishment. It attempts to restore social equality through retribution against the wrongdoer exercised
through isolating punishment. By contrast, restorative justice problematizes the issue of what set of practices can
or should, in a given context, achieve the goal of restoring social equality. Accordingly, for restorative justice
theory, identification of these practices requires social dialogue®® that includes wrongdoers, sufferers of wrong, the
community to which they belong and demands concrete consideration of the needs of each for restoration.
Here we are using the term retributivist faitly informally to refer to all those theorists who hold that punishment is
required to achieve justice. It is important, however, to acknowledge a distinction between those traditional
theorists who argue that punishment is required for its own sake and those who have moved to offer instrumental
justifications for punishment. For our purposes, what is important is that both justifications defend punishment as
a means to restoration. Besides, instrumentalist theoties of punishment hold little sway in current discourse
attempting to justify systems of punishment. Such arguments have been discredited by the work of criminologists
particularly during the 1960's and 1970's.61 As Braithwaite and Pettit tell us,
...positive criminology accumulated masses of evidence testifying to the failures of such utilitarian doctrines. All
manner of rehabilitation programmes for offenders were tried without any producing consistent evidence that they
reduce reoffending rates. The deterrence literature also failed to produce the expected evidence that more police,
more prisons, and more certain and severe punishment made a significant difference to the crime rate.62
We want to suggest, in the first place, that the reason this evidence has failed to materialize, and the programmes
failed to produce the intended results, is that they are flawed. What these goals aim to achieve in terms of
deterrence, rehabilitation, and elimination of recidivism, are laudable goals. However, they are unattainable
through punishment. In any case, whether one is persuaded by this explanation of the failure of instrumentalist
justifications for punishment or not, the fact remains that they have proved themselves false. Punishment simply
does not achieve the ends these theories claim.
Instead of abandoning the idea of punishment as a result of the failure of instrumentalist justifications, however,
Braithwaite and Pettit note that "...many of the brightest and best ctiminologists have now begun to cast around
for alternative justifications for maintaining punishment as the pre-eminent response to crime."S2 They found this
justification in history. Retribution has been revived as their best hope to justify punishment. "Retributivism
serves [advocates of punishment] well," Braithwaite and Pettit argue, "for the community can be assured that it
matters not whether acts of punishment protect them from crime; we do right when we punish because we have
given people their just deserts."¢* Thus, new life has been breathed into a retributive conception of justice.
However, it is too simplistic to suggest that retributive justice is concerned with nothing more than some ethereal
evening of scores. If this were the case, it would be easy to dismiss retributive notions of justice as irrelevant to
our human attempts to do justice - it would be properly the work of the gods. As we argued eatlier, at its root,
retributive justice is concerned with socia/ equality. Its goal is to make the perpetrator and victim equal by giving
the perpetrator his just deserts. As Martin Wright explains, the philosophical justification for retribution is
eminently social.
[The justification is that] the wrong done to an individual extends beyond his own family; it is a wrong done to the
community of which he is a member; and thus the wrong-doer may be regarded as a public enemy. This reflects
changes in the organization of society. In a pastoral community the overlord took no notice of civil wrongs as
between individuals, except to assist, for a fee, in enforcing the payment of the customary compensation. ... Societies
came to be personified by the Crown: “the king, in whom centers the majesty of the whole community, is supposed
by the law to be the person injured by every infraction of the public rights belonging to that community": the
magistrates' power to punish derives from the social contract to which citizens notionally subscribe.t
Thus, retributive justice recognizes that harm from wrongdoing extends beyond the individual to the relationship
between the wrongdoers, those affected by their acts directly, and the community of which they are a part.
However, even while it recognizes the relational nature of justice and the aim of restoring social equality, it misses
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the mark with the way it tries to effect such restoration. Wright points to perhaps the clearest example of this
failure as retributive justice substitutes the King for society and thus actually fails to involve the community at all.
Braithwaite and Pettit have suggested that the move from instrumentalist justifications for punishment to
retributive ones was motivated by the desire to avoid the injustices happening in the name of rehabilitation and
deterrence. The new retributivists, they explain, saw that, in addition to not working, instrumentalist arguments
lead to all sorts of abuses -- for example, people being kept in prison indefinitely, or for extended periods of time,
in the name of rehabilitation, while others through trickery or bribes would receive early release. Retributivists saw
punishment in proportion to the harm caused by the perpetrators' actions as a solution to the injustice of the
current practices. Close examination of this idea of punishment equal to the offence reveals that it is equally as
arbitrary and potentially unjust as the instrumental systems of punishment. Nevertheless, we agree with
Braithwaite and Pettit that the retributivists were motivated by the right reasons but took a wrong turn.
Retributivists threw out the baby with the bath water. They were blind to the positive step towards more caring
and restorative mechanisms by the glare of the injustice wrought by their coercive methods.¢¢ Restorative justice,
in contrast, manages to keep the focus on caring and restorative mechanisms while avoiding the coercion involved
in penal practices. The recognition of the harm that punishment can do to the wrongdoer and her prospects for
restoration, provides a stricter moral constraint on the use of retribution for purposes of social control (i.e.
deterrence) than the constraint implicit in the tetributivist ideal, with its concepts of agency, will, and "fit" between
punishment and crime. In fact, retributivism legitimates the passion of revenge, or retributive anger, without
carving out a stable benchmatk for limiting severity of punishment (consider how unsuccessful retributivist theory
is in formulating, on the basis of this idea itself, the limits on punishment for a particular offence; the /fex zalionis
("an eye for an eye", "a tooth for a tooth"), even this limitation, is merely a convention based upon the application
of the idea of transfer from other ideas of justice to retribution--once we move beyond restitution and corrective
justice, beyond the "transfet", why not two legs for an eye to restore the social equilibtium, measured against the
subjective will for revenge which has been morally emancipated by the retributivist ideal itself?).

Owing to its commitment to punishment as the means to achieve restoration retributive justice is markedly
different from restorative justice even while starting from common conceptual ground. As Howard Zeht
observes, the focal point of retributive justice is individual guilt. Guilt is what justifies punishment, but the nature
of the appropriate punishment is almost an after thought. Retributive justice is thus backward looking, primarily
focused on what happened, and not what must be done to address it. Where retributive justice assumes
punishment is required in order to restore social equality, restorative justice asks what is required. We have already
argued that restorative justice is forward looking. Restorative justice looks back at the past, but with a view to
transforming the relationship for a better future. The focus in restorative justice is on restoring the relationship to
one of equal dignity, respect, and concern, and not simply with establishing guilt. In this sense, while not aiming at
"deterrence" as social control there is certainly an idea of the prevention of future wrongs within restorative
justice; the idea of transformation is that of achieving a future steady state where the parties will remain in a relation
of social equality. Finally, because retributive justice is so centrally focused on punishment as the response to
wrongdoing it is focused on process -- the finding of guilt and meting out of punishment. Restorative justice, on
the other hand, is more concerned with the outcome of the process, than with the process itself.5” It is flexible in
terms of what must be done in response to a wrong with the one proviso that whatever is done must achieve the
goal of restoration. Thus, while retributive justice understands justice in a manner akin to the Roman conception
of right rules and measured by intention and process, Zehr suggests that restorative justice is best understood
through the Hebrew tradition, defined as right relationship and measured by outcome.8

It is clear, then, that retributive justice is concerned with restoration of social equality, understood as relationships
of equal dignity, concern and respect. If this conception is correct one might suggest that retributive justice looks
less like a distinct theory of justice and more like a mechanism for achieving restorative justice. However, as
theory or strategy the result remains the same -- retributive justice cannot setve the aim of justice as restoration of
social equality. Punishment is inherently isolating as it is by definition #zposed on the individual. Punishment
removes the wrongdoer from the relationship thereby precluding relationship altogether, let alone equality in
relationship.®2 A key problem with punishment, from a restorative point of view, is that it is non-voluntary.
Therefore, it is not the case that restorative justice will never require the perpetrator to suffer or sacrifice anything.
Rather, in a restorative process the perpetrator must submit to this willingly as a result of negotiations with those
affected by the wrongdoing, and as part of the perpetrator's own efforts to restore equality to the relationship.
This is perhaps a good time to address a major criticism of restorative justice, namely that restorative justice is a
soft option.? Critics charge that restorative justice is soft on wrongdoers, that it "lets them off easy." Just the
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opposite is true. Punishment in fact requires very little of a wrongdoer. In a retributive system the most a
perpetrator has to do is passively endure her punishment. Restorative justice, on the other hand demands that the
wrongdoer actively seck the restoration of relationship.” Indeed, punishment can actually serve to let wrongdoers
avoid responsibility for what they have done because it allows them to focus on the injustice they themselves are
suffering in the form of punishment. Punishment can provide a justification for the rationales wrongdoers use to
defend or excuse their actions - justifying for example their feeling of disempowerment and persecution.
Restorative justice requires that wrongdoers face both their victim and themselves with what they have done; it
provides no escape from responsibility. We have all experienced this in our personal relationships. If you do
something wrong to someone you care about you want her to tell you how to make it up to her. It is easier if she
just sends you to your room or "gives you the silent treatment." You know, then, all you have to do is wait it out
and everything will be okay. The much more difficult situation is when no solution is provided, where you are
expected to figure out how to repair the damage you have caused to the relationship.

Restoring social equality then cannot be achieved through punishment. This means that retributive justice will
necessarily fail on its own terms. And, restorative justice must be sought through practices which integrate the
wrongdoer so they remain in the relationship, and not through punishment which isolates the wrongdoer and
removes them from relationship.

Restorative Justice

What then does the claim that justice is restorative in nature mean? Through our comparison with other
conceptions of justice we have gained a clearer picture of what restorative justice is and what it is not. We will now
use that discussion to create a picture of a restorative theory of justice.

Recall our eatlier claim that justice is a response to a powerful moral intuition that something must be done.
Restorative justice claims that what is required to satisfy this moral intuition, that “something' that must be done is
the establishment or re-establishment of equality. Note that this offers an explanation for how the instinct, that
justice must be done, can arise even in the absence of any specific act or omission which disturbed the way things
ought to be. If justice means equality then our moral intuition will be activated (or should be activated) whenever
things are out of balance or unequal.”2 However, we have seen that justice cannot be concerned with equality in
the abstract. Rather, this equality needs be a social equality. If justice is to be a human concern, then it must be
focused on equality between human beings. Thus, justice must be about establishing, or re-establishing, a socia/
equality, and not some abstract or ethereal notion of moral equality.

Social equality then means equality in relationship. Social equality exists when relationships are such that each
party has their rights to dignity, equal concern and respect satisfied. Restorative justice aims to restore
relationships. As such restorative justice is inherently relational. This is a distinguishing feature of restorative
justice versus the other conceptions of justice. Restorative justice recognizes that if justice is to be meaningful for
human beings, if it is to have any sway on earth and not simply in the domain of the poets or the Gods, it must
take account of who we are as human selves. It must take into account a truth about human beings that has been
obscured by the extremes of individualism and collectivism in Western culture. Recently, through the work of
many insightful feminists who have rejected these extremes, the truth that human selves are inherently relational
has been put in evidence. Selves exist in and through (are constituted by) relationships with other selves.Z2 This is
not to deny that we are individuated selves but rather to locate the individual within relationships.” Indeed, just as
we are never wholly independent of other selves, we are not wholly dependent either -- we are interdependent.
Justice, then, as it is concerned with human selves must start with a focus on relationship. Taking relationships as
the starting point for justice reasoning transforms the traditional picture of justice. This starting point generates a
radically different picture from the more familiar abstract rule and principle image of justice embodied in
retributive theory, as this conception is founded on the individualist conception of the self and human agency.’s
What differences does a focus on relationships make? First, it is important to review the image of justice derived
from an individualist starting point, and the resulting theory of justice. Justice, as we saw through our comparison
of restorative justice with other contemporary theories of justice and most notably retributive justice, came to be
understood as a system of abstract rules and principles designed to protect the individual from other individuals,
and to ensure their independence against the intrusion of others. It is interesting to note how this has translated
itself in different areas of our legal system. In the constitutional realm it resulted in the primacy of negative over
positive rights; in tort law it has meant corrective justice is used to resolve conflict between two individuals, and in
the criminal realm it has lead to the concept of retributive justice (isolating punishment as the objective,
individuals and discrete wrongs as the focus). Further, this conception of justice is evidenced in the adversarial
model of the legal system as a whole.
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How then would taking relationships and human connectedness as the starting point for thinking about the
requitements of justice make a difference? Justice would be concerned about creating or protecting human
relationship. In other words, justice must take connection as its goal over alienation and separation. To achieve
this goal, justice must be contextual not an abstract set of rules and principles applicable to each and every
situation. In order to create, promote, and protect relationships, justice will inquire into the details of such
relationships and assess whether they are "right" relationships in the sense discussed above (ie: relationships of
dignity and equal concern and respect). If the relationships are not ones of equality, justice must identify what is
necessary to restore them to this ideal. The theory of justice that emerges here is a restorative one and it stands in
stark contrast to theories of justice arising out of an individualistic starting point.

The relational nature of restorative justice clarifies the eatlier answer to the often asked question: restore to what?
Now that we understand restorative justice is about restoring relationships it is obvious how restoration cannot
mean returning things to the szazus quo ante, to their state immediately before the wrong. For wrongdoing is often
not only the cause of but also results from previously existing inequality. Thus, restoring a situation to the way it
was before the wrong will, in most cases, fail to address the problems in the relationship which permitted or
perpetuated the abuse in the first instance. Rather, in order to address the wrong and ensure that it does not
happen again, one must address the state of the relationship in which the wrong occurred and strive to establish
an ideal state of equality. It is important to be reminded here that we do not mean to suggest that this ideal will be
achieved the same way in each relationship. Context is vital in any attempt at restoration. It is imperative in a
restorative approach that the question of what will restore a relationship to one of equal dignity, concern and
respect be asked in the context of a specific relationship. The question then is not what will restore relationships
generally but what will it take to restore this relationship between these parties in this context. However, the values
at which restoration is aimed remain the same for each situation. Relationships of equality are ones in which each
of the parties to the relationship enjoy dignity and treat one another with equal concern and respect.

Let us return then to the description of restorative justice offered by Marshall at the outset of this section. Given
its focus on relationships and the importance of context in any attempt at restoring relationship it is clear why a
restorative justice process must bring together "all the patties with a stake in the particular event." Also,
understanding that the equality with which we are concerned is a social equality, an equality in relationships in
society, it is important to recognize the role of the community as a party with a real stake in restoring
relationships. Community is comprised of the relationships between individuals. Any harm, thus, to those
relationships also harms the community. Further, the community is the context in which relationships occur. As
such, they have an important role to play in restoring relationships and protecting them against future harm. In the
next section we will explore the specific needs of each of these parties and their respective functions in a
restorative process.

THEORY IN PRACTICE

In this section we will explore restorative justice in practice. We will seek an answer to the question: What are the
constitutive elements of restorative justice practice? What, in other words, are the necessary features a process
must have in order to be restorative?

In the previous section we argued that models of restorative justice are context-dependent. The importance of
context in determining what is required to restore a particular relationship makes it impossible to offer one set
restorative justice process appropriate to all situations. There is no single institutional model for restorative justice.
As a result it is not possible to offer a blueprint of a restorative justice process against which to judge models
calling themselves restorative. Each restorative justice process may be fundamentally different in design and still
be entirely restorative in nature. This does not, however, leave us unable to distinguish whether a practice is
restorative in nature or not. Underlying the varied forms restorative justice processes might take is a common
commitment to restoration over retribution, to reintegration over isolation; a commitment to understanding
community as an integral part in the creation and solution of social conflict, with an acknowledgment that whether
it is focusing on restoring the sufferer of wrongdoing, the wrongdoer, or the community, the focus is always
broader than the individual; a commitment to be forward-looking, to look at the outcome or implications of a
wrong for the future; and a commitment to bring together all those with a stake in the development of that
future.’ It is possible then to identify the elements required of any restorative process. Such elements are
necessary if not sufficient for a process to be restorative. One can then test a process against these standards to
determine whether or not it is restorative. We addressed many of these elements in the theoretical section above.
The objective of this section is not to argue again for the elements of restorative justice (as distinct from other
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models of justice). Rather, we hope to offer in this section an idea of what these theoretical imperatives mean in
practice. What steps must be taken in practice to ensure a model of justice that is restorative?

The first question to be addressed is: who ought to be involved in a restorative process?”? As argued in the section
on restorative justice theory, restorative justice is concerned with the outcome of wrongdoing or conflict or with
their implications for the future. In fact, under a restorative conception of justice, wrongs/conflicts demand
attention precisely because they cause harm to relationships. The focus of restorative justice practices is to address
and repair this harm. An important step in any restorative justice process then is to explore the exact nature and
extent of the harm experienced in each situation.”8 This requires setting aside the common presumption that
"victims" ate the only ones harmed by wrongdoing. We must understand that communities and even wrongdoers
themselves are in some sense harmed by wrongdoing. The relational focus of restorative justice makes this clear; if
the harm done by acts of wrongdoing are harms to the relationships involved then the perpetrator of the act
experiences harm as a member of those relationships. This is not to suggest that the only harms that interest
restorative justice are the abstract harms to relationships. Rather, the tangible and intangible harms (i.e.: loss of
property, income, medical bills, loss of feeling secure and safe, psychological harms etc.) follow from the
breakdown in relationships of social equality. Relationships of equal dignity, concern, and respect -- of social
equality -- would not permit such harms. It is only when there is a breakdown in or lack of social equality that
wrongdoing and harm results.

Once we understand that harm is experienced by all patties to the relationship damaged by the
wrongdoing/conflict, it is cleat why a restorative approach demands participation by each party. First, if
restorative justice seeks to repair harm it is imperative that each party be involved in the process in order to
explain the nature and extent of the harm they experienced, and, further, to be a part of deciding how best to
repair the harm. Second, in a more general sense, restorative justice secks to restore relationship between the
parties and thus must bring all the parties together as a first step towards that end.

It is important, then, to examine who the "parties" are. Who is it that is harmed by conflict and wrongdoing and
thus must be a part of any restorative justice effort. We have of course already answered this question through our
discussion of restorative justice theory. The parties harmed by wrongdoing include the wrongdoer and the sufferer
as those directly involved and expand to the communities of which they are a part. It is worth taking a few
moments to consider each of the parties in the process. While we recognize it is not possible to know the specific
harms every sufferer, wrongdoer or community will experience because these will be context dependent, we are
able to explore generally the role each plays in the conflict and its resolution.

Conventional understandings of justice -- especially corrective and retributivist -- are closely connected to an
understanding of human agency that produces a notion of bipolatity; a "wrongdoet" "wills" in the relevant sense
harm to a "victim" or sufferer. It is this agency, or "will" that justifies in turn the curtailment of the "wrongdoet's"
own rights that is understood to be involved in the coercion entailed, even in awards of civil damages, but most
obviously in punishment. In this papet we have used the categories "wrongdoer" and "sufferer of wrong" to
indicate, in the broadest sense, parties who will need to be involved in a given restorative process. When used with
respect to restorative justice, which eschews coercion in the strict sense, these references do not have to be
attached to the conventional assumptions about agency. These conventional requirements of agency have created
great theoretical difficulties where claims of justice have intergenerational elements, where wrongs are embedded
in complex collective behaviour or particular organizational structures (genocide, systemic discrimination, patterns
of sexual harassment in a workplace, responsibility of commanding officers vs. subordinates in the Somalia
situation, etc), or where a solution to the problem cannot seriously be contemplated without a party being
implicated in the process who is neither a wrongdoer nor a sufferer of wrong in any simple sense (the non-abusing
spouse, for example, in a child abuse case, or fellow workers in a sexual harassment situation).

Restorative justice asks the question of who needs to be restored beginning not from the classic view of agency
(who is the subject and who the object of the willed wrong), but from the needs of all those affected by the
wrong. These will differ, clearly, depending on the nature of the relationship to the wrong. But to need restoration
does not mean one fits into the classic categories--offender, wrong-doer, perpetrator, or victim. In using language
below in identifying different kinds of needs for restoration, we do not want the conventional baggage of agency
imported into our analysis.

Victims/Sufterers of Wrong

The language of victimization is common patlance in contemporary Western culture. With the aid of social science
and social psychology it seems everyone can find someone or something to blame for their actions and station in
life. In particular, theories of social determination have lead to a situation where everyone seems able to claim
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victim status. This is not intended to disparage these theories, it is simply to point out the difficulty one faces in
attempting to identify and address the needs of victims in a restorative process. This difficulty is compounded
given that, from the restorative justice perspective, the offender and the community are also understood to
experience harm. Are they then victims as well? The problem is: how is it possible to talk of victims of
wrongdoing or conflict in any meaningful way if everyone qualifies as a victim?

It seems clear that we must make a distinction in order to understand who it is we are referring to when we use
the term "victim." We must distinguish victims from other parties who suffer harm or injuries as a result of the
conflict. The restorative perspective makes it clear that not only the victim but both the wrongdoer and the
community ate injured by wrongdoing/conflict. This might lead some to conclude that each of these parties is
"victim," to identify harm/injury with victim status. This conclusion, however, ignores the important issue of the
soutce and relative position in relation to the harm/injury. It is this distinction that causes the instinctive teaction
against viewing the wrongdoer as victim. While it is true that the wrongdoer does in a certain sense experience
harm and injury, this alone does not render the wrongdoer a victim or suffer of wrongdoing in the same sense.
There is an important difference between the wrongdoet's expetience of harm and the "victim's" expetience --
namely, that the wrongdoer's own actions have brought about both the harm they experience and that to which
the victim is subjected. Victims then are harmed as a result of the actions of another.2

Within the category of victim there is a further distinction worthy of consideration. Given that the aim of
restorative justice processes is to address those harms/injuries which have resulted from the wrongdoing, it is
important to distinguish the needs of those victims who have been directly harmed by the wrongdoer and those
victims whose injuries are more indirectly related.

This distinction is not intended to exclude indirect victims from the category of victim or from participating in the
restorative process, of to revett to a narrow, conventional understanding of agency. However, it is important to
recognize that these victims are situated differently with respect to the wrongdoer and her obligation to make
reparation. As a result of the indirectness of the harm experienced by secondary victims, other factors beyond the
actions of the wrongdoer may have contributed to the injury. It would not then be fair to expect the wrongdoer to
be able to repair these injuties. Beyond the fairness concern, such victims are also unlikely to have their injuries
adequately addressed if they do not fully explore their causes.

Van Ness and Strong also highlight the challenges involved in offering reparation to secondary victims. As they
explain, it is not that reparation is not due in some cases. Rather, the difficulty is in determining the amount and
extent to which the wrongdoer is responsible.82 Further, they suggest this distinction is important in order to
determine priorities in the case of limited resources. Priority must be given to the primary victim(s) who has
suffered direct hatm as a result of the wrongdoet's actions.8!

Even though they identify the need to distinguish between primary and secondary victims, Van Ness and Strong
maintain that it is possible to identify certain needs common to both. Accordingly, they claim that all victims have
two basic needs: to regain control of their own lives and to vindicate their rights. These two needs are, of course,
connected. In terms of our earlier discussion of restorative justice, victims need to have their injuries addressed
and repaired, and it is only when this has occurred that they will be in a position to regain control over their lives.
The second need is related to the first. In order to begin the process of restoration, victims need to have their
rights acknowledged. They need recognition of the fact that a violation has occurred. This acknowledgment
confirms the ideal of restoration for the victim. In essence telling the victim that this is not the way things should
be affirms their expectation of relationships of social equality.

The primary need of victims then is the need to restore relationship. However, this cannot be achieved simply
through acknowledgment and reparation. In order to achieve restoration of relationship, the injury suffered by the
victim must be repaired. At first blush one might think this requires efforts only on the part of the offender; after
all it is the offender who has caused the harm and thus the offender who must make reparation. However, victim's
needs extend beyond reparation by the wrongdoer, to the community. The very fact of being a victim can often
lead to further victimization by society. It is generally obvious to most people that one of the needs of
perpetrators following wrongdoing is that of reintegration. The offender by her actions has cut herself off from
society and society has isolated physically or otherwise the wrongdoer. Thus, one of the primary needs of
wrongdoers in any attempt at restoration is reintegration into the community. It is considerably less obvious why
reintegration is necessaty for victims. However, a close examination of the experience of victims proves this to be
a pressing need for victims as well as offenders.

Victims often share the wrongdoers's expetience of being cut off from society. This can happen in a few different
ways. The victim or her experience might be ignored or perhaps more commonly explained away as being the
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result of one thing or another the victim did or did not do. This type of reaction to victimization has been referred
to as the "blame the victim" response. Van Ness explains that this response is often prompted by our own fears.
"Because we are afraid of crime, we sometimes have trouble dealing with victims. They remind us of our own
vulnerability, in the same way that someone with a terminal disease reminds us of our mortality. So we ignore
them, we shun them, we blame them. The victim becomes invisible."8 Victims are stigmatized by the community
in such a way as to isolate them from the community.
Thus, it is important not only for the victim to have an acknowledgement from the wrongdoer that what
happened to her was wrong and not her fault, it is important for that acknowledgement to come from the
community. Conflict, as we have explained, harms the relationship between the victim and the wrongdoer and in
so doing harms the community. Because the relationship between the victims and the wrongdoer is a social one,
and it is through such relationships that each relates to the whole of community, harm to the specific relationship
is also harm done to the relationship between the victim and community and the perpetrator and community. This
harm must then be addressed if a process is to bring about restoration. The victim must be reintegrated into the
community.
Restorative justice processes must then include the victim in their attempts at restoration. But what is it that they
ought to offer to victims in order to bring about restoration? In short, victims must be empowered through the
restorative process. In order to address their needs, their experience of harm must be heard, acknowledged, and
repaired. This requires the participation of both the perpetrator and the community.
Howard Zehr provides us with what he refers to as a "restorative justice yardstick" in order to evaluate whether a
process is restorative or not. With respect to victims Zehr asks the following questions among others in order to
evaluate the restoring potential of a process.
Do victims experience justice?

e Are there sufficient opportunities for them to tell their truth to relevant listeners?

e Are they receiving needed compensation or restitution?

e  Is the injustice adequately acknowledged?

e Do they have a voice in the processr8?
Wrongdoers
Before we can go on to discuss restorative processes in general there are a few issues with regard to wrongdoers
that warrant attention. First, and perhaps most contentiously, a restorative justice perspective requites an
acknowledgement that wrongdoers experience harm as a result of wrongdoing. As explained in the section on
restorative justice theory, restorative justice recognizes that wrongdoing and conflict harm relationships, thus
bringing injury to all parties to the relationship -- the victim, wrongdoer and the community. In our discussion of
victims above we noted why such acknowledgement has often been met with hostility. People do not want to
admit that the perpetrator experiences harm as a result of her actions for fear of turning the perpetrator into a
victim and thereby offering an excuse for her behaviour. The concern here is that recognizing the injuries a
wrongdoer might suffer allows them to focus on these injuries and avoid taking responsibility for their actions.
However, acknowledging the harm wrongdoers experience is actually a crucial step towards their taking
responsibility and being accountable for their actions. It prevents wrongdoers from focusing on the fact of their
injuries and hiding from facing the ramifications of their actions. As we mentioned earlier in discussing the current
retributive system, bringing harm to bear on wrongdoers by failing to recognize the harm they experience allows
wrongdoers to avoid dealing with the harm they have caused others or, wotse, provides a way to rationalize or
justify the harm they have done to others. Recognizing the injuries to wrongdoers, however, has the opposite
effect. It gives them space to deal with these injuries and opens the way for feelings of empathy towards the harm
others experience instead of resentment that the injuries of others are addressed while their own are ignored.
Acknowledging the wrongdoers' expetience of harm allows the wrongdoer to deal with those feelings and to
understand the experience. Wrongdoers' then have some foundation out of which to understand the experience of
their victims. They are able to know how others feel because of how they felt. If the injuries to wrongdoers are
ignored it sends the opposite message, and wrongdoers might reason that since nobody cares about them and
their injuries why should they care about anyone else. The feeling of empathy is important in a restorative
approach. It allows the wrongdoer to hear and understand the victim's story of her expetience. Such
understanding is crucial for both reconciliation between the victim and the wrongdoer, and for efforts to arrive at
an appropriate agreement to repair the damage, and restore the relationship to one of equal dignity, concern, and
respect.
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Acknowledging wrongdoers' injuties is not an uncomplicated task. The injuries wrongdoers suffer are often a
complex mix of those which pre-date and contribute to the wrongdoing and those resulting from the wrongdoing,.
It is not often possible to decipher one from the other, nor is it desirable from a restorative justice perspective to
do so. Restorative justice seeks to restore relationships. Such restoration is only possible if each of the parties is
empowered to participate fully. This requires that the injuries to each party be addressed. Thus, with respect to
wrongdoers, a restorative process must empower them to take responsibility and be accountable for their actions.
Very often this will require addressing any of the wrongdoers' injuries which might prove prohibitive.

One of the major injuries wrongdoers need to have addressed is the alienation and isolation from community they
experience as a result of their wrongdoing. In other words, wrongdoers share the same need for reintegration that
victims experience.8 The community stigmatizes both victims and wrongdoers. Ironically, even though they
occupy very different moral positions, the motivation for stigmatization is similar in both cases. We blame the
victims in an effort to assure ourselves that we could not be one of them. We blame the wrongdoer in an effort to
assute ourselves that she is not one of us, that the wrongdoet's actions are anathema, the acts of one crazed or
deviant individual, divorced from and not connected to or the result of the community to which she belongs.
Wrongdoers are treated as outcasts as a means of separating them off from the rest of us as something different.
In the same way people want to believe something like "that" could never happen to them, people need to believe
they could never do something like "that" either.

Reintegration of the wrongdoer into the community is important to the success of a restorative programme in
another way. Not only does it enable the perpetrator to hear and understand the experience of the victim, to take
responsibility for the harm she caused to the victim, and to come to some plan for reparation to the victim,
reintegration is crucial if reparation is to be achieved. In order for wrongdoers to fulfill an agreement to make
reparation to the victim, access to the means to do so must not be blocked. If the wrongdoer continues to be
isolated from the community she will be unable to make reparation to the victim.

Part of this reintegration need might be served through the recognition of the wrongdoet's injuries and through
the community participation in the restorative process itself. However, there are other tangible steps that must be
taken beyond the restorative process if the wrongdoer is to be reintegrated. For example, removing barriers to
active involvement/patticipation in the community is essential including adequate housing, food, employment,
education, training, community support etc.

We are not suggesting that the community is responsible for giving wrongdoers the means to make reparation.
Rather, we are suggesting that a commitment to restorative justice is a commitment by a community to ensure that
wrongdoers are not stigmatized such that it is impossible for them to make reparation to the victim. Given the
societal prejudice against wrongdoers, removing bartiers to reintegration may require more than refraining from
erecting barriers. It may require an active role by the community to reintegrate wrongdoers. Reparation
agreements, of course, should also be sensitive to what is feasible. While the community ought to ensure that the
wrongdoer has the opportunity to make reparation, the agreement should not set an amount that is impossible to
fulfill.

We also need to be clear about the reasons for reintegration. We suggested that without reintegration the chance
that the victim will receive reparation is slim. But it is important not to confuse this point in favour of
reintegration with its rationale. We do not mean to suggest that the reintegration be undertaken in order to ensure
benefits to the victim. This would be to use the wrongdoer as a means to an end. Rather, we are suggesting that a
commitment to restoration requitres that the perpetrator be given an opportunity to repair the injury she has
caused to the victim and that the perpetrator be reconciled with the community such that she may participate on
equal footing in relationships with fellow members of society. Clearly this is necessary if one hopes to restore
social equality.

Community

In order to discuss the role of the community in restorative justice we need to be clear about what we mean by
community.82 Van Ness and Strong point out three main uses of this term that are relevant for our purposes.8¢ A
community might be based on geography, interest, or it might be used to refer to society as a whole. Each of these
types of communities can be harmed in different ways and to different degrees by conflict and wrongdoing. Thus,
it is possible for each to patticipate in the process of restoration in different ways. They might each play different
roles according to what is required in the specific context at issue. For example, immediate interest communities
might offer support to either victim or the wrongdoer in a restorative process. We are thinking particularly of
those individuals close to either party by means of familial relationship or generally as a care giving community.
Or, an interest community could serve in place of the victim if the victim is not able or willing to participate.8Z The
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geographic community might be affected, for example, in the case of burglary or other wrongdoing based purely
on location. Admittedly, dividing communities along these lines is somewhat arbitrary for these communities are
not wholly distinct from one another. For example, the geographic community actually becomes an interest
community of victims in the case of neighbourhood robbeties/ theft.

Van Ness and Strong note that geographic or interest groups are generally more directly affected by the
wrongdoing or conflict than is society. We have already explored the reasons why the community, in the sense of
society in general, is implicated and affected by conflict and wrongdoing. Thus, society will always be involved in
the restorative process along with the other communities affected by and involved in the conflict or wrongdoing.
While the contextual nature of restorative processes leaves room for various types of community involvement,
and the different ways and extent to which they were harmed by an event, Van Ness and Strong suggest that one
can, nevertheless, make the generalization that communities are harmed when the safety or confidence of their
members is threatened .88

In the above two sections we have addressed the need for victims and wrongdoers to be reintegrated into
community. What may not be quite as obvious is that reintegration is needed as much for community as for
individual wrongdoers and victims. The community needs to reintegrate its members because disintegration and
fragmentation weaken the community.8 Further, in the process of coming together in an effort to restore
relationships and reintegrate victim and offender, the community continually reconstitutes and strengthens itself.
Thus, for restorative justice, community is both subject and object; restorative justice is realized in the community
and is at the same time transformative of that very community. A restorative approach to justice offers
communities the chance to heal themselves from the harmful effects of conflict/wrongdoing. By bringing the
community together in an effort to address a specific situation, a sense of community is restored and the
community is enabled to participate in the resolution of the conflict and reinforce the values of a healthy
community.

Restorative Process

Now that we have taken a brief look at the parties involved in a restorative process we must turn our attention to
the process itself. We have a sense of who is involved, now let us ask the question: how are these parties to work
towards restoration? Here we will inquire into the structure or functioning of the restorative process. What are the
various elements of any restorative process? How are these elements structured? How do they relate to one
another?

Another and perhaps preliminary question is who initiates a process of restorative justice? The simply answer to
this is that any one of the "parties" we have identified can initiate a process. Thus, it is not left to either the
wrongdoer ot her victim to initiate such a process, as is often the case in victim/offender mediation programmes.
Instead, it is appropriate and often necessary for the relevant community (note this can in some cases include
society more generally) to establish?? a restorative process.

Elements of Restorative Justice Practice

Mark Chupp in his article Reconciliation Procedures and Rationale’" describes the process followed in a restorative
process as one of "facts, feelings and restitution". For reasons we have discussed we would substitute reparation
for restitution (restitution being only one part of reparation) however this structure seems a good starting point
for identifying the elements of a restorative process.

The first component of a restorative process we identify as "truth-telling." This element addresses the "fact"
portion of Chupp's description. That it is necessaty to found restoration on truth and not deception is obvious,
but we intend something mote by our suggestion that the activity of truth-telling is an important element of a
restorative justice process. Truth telling is important within the process itself and as a precondition of the process.
First, as we have already argued, participation in a restorative justice process must be voluntary. One way to
ensure this is the case is to require the perpetrator to acknowledge what happened at the outset. Thus, in order for
a restorative justice process to occur the perpetrator must first admit what she has done. At first glance this may
appear to be a huge limitation for a restorative approach, permitting restorative processes only in those cases
where wrongdoers are willing to admit responsibility. Leaving aside the question of what percentage of
wrongdoers "settle" in the current system, a response to this problem might be found from within the restorative
perspective. The switch to a restorative justice approach may actually prompt more perpetrators to admit what
they have done in an effort to repair the damage they have caused. Whereas the objective of the retributive system
is to prove guilt in order to justify punishment (or civil responsibility to justify a "transfer" such as damages), the
object of a restorative system is to repair the harm done by the wrongdoing. In a retributive system there is built in
incentive for perpetrators to hide or lie about their actions. The requirement that one admit what she has done
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would indeed be a formidable limitation under such a system. However, a restorative system is not interested in
establishing guilt with a view to punishment. Rather, it is interested in determining what happened in order to
address the wrong. Thus, in a restorative system it is in the wrongdoers' best interest to admit what happened as
this brings them closer to resolving the situation.?2

While truth telling is an important precondition for any restorative process, it also plays an important part in the
process itself. As Chupp suggests, a restorative process must address the facts of the situation. The reason for this
is intuitively obvious: in order to repair the harm and attempt to restore the relationship, one must know what
happened. Thus, any restorative process must be founded on and begin with truth telling. Within the process,
however, truth telling is not limited to the wrongdoer as it is before the process begins. Once the process has
begun it is important that both wrongdoer and victim relay the story of the incident, and their experience of it,
fully and honestly if restoration is to be successful.

Encounter

This brings us to this issue of the structure of restorative justice processes. We have suggested the truth telling is
important within the process, that both victim and perpetrator must relay their stories of what happened and their
experience of the event. Truth-telling itself is not enough to meet the needs of a restorative process -- that is to
say, it is not enough simply to tell the truth, the truth must be told to and heard by the other parties involved. We
call this element of restorative justice practice "encountet". Encounter is one of the key elements of restorative
justice practice. It is the context in which everything else happens. Recall our description of restorative justice
botrowed from Tony Marshall:

Restorative justice is a process whereby all the parties with a stake in a particular offence come together to resolve
collectively how to deal with the aftermath of the offence and its implications for the future. (emphasis added)
Notice that Marshall does not say the parties are simply involved or their input solicited. Restorative justice is not

"shuttle diplomacy." Encounter brings the parties face to face with one another.22 Through this meeting parties
confront and challenge one another's stoties of the event. It is in such confrontation and challenge that truth is
found. "Truth" is a difficult and illusive concept. There is much debate about the extent to which "Truth" --
objective truth - is possible. Truth telling embedded in the context of encounter makes clear the kind of truth
restorative justice seeks -- it is the intersubjective truth born out of the confrontation between subjective truths.2
This is what Herman Bianchi refers to as relational truth. He explains that this concept "implies that truth is
always and everywhere a social notion, part of a structure of interaction." Relational truth, as Bianchi describes it,
is neither subjective nor relative. Rather, "[i]t stems from confirmation of the hard fact that truth is always
someone's interpretation of reality. Truth exists between people and is a datum to be activated."?> This concept of
truth is a natural fit for restorative justice given its commitment to a relational vision of the human self. Justice
understood restoratively is concerned with "right relationship" and the truth it seeks is that which emerges from
those relationships. This truth is "much more than just an answer to the question of whether the criminal has
really committed the crime and under what circumstances. It is concerned with whether we are capable of ruling
out the conflict generated by the crime and how we can make life worth living again for both victim and
criminal."% The very search for and discovety of relational truth is a step towards restoration.

Bringing people face to face with one another dispels the myths and stereotypes each has of the other.2Z It allows
the perpetrator to see the victim, hear her story and experience in her own words; allows the victim to see the
wrongdoer as a person instead of some evil or heartless criminal; and it allows the community to see the truth that
both victim and wrongdoer are not unlike the rest of the community. Encounter then is fundamental to
reintegration as it challenges the stereotypes that justified segregation.

In the words of one wrongdoer: "When I faced my victim, it scared the living daylights out of me and it hurt... but
when I had to sit there and tell somebody "Hey I ripped you off,'... it created a relationship with me and them."2
It is important to note that we take the position that a relationship already existed between the wrongdoer and
victim in the sense that we are each in relationship with one another. What this wrongdoer describes as the
creation of a relationship through meeting face to face was in fact the recognition of that relationship, that
connection to each other. With this recognition comes obligations and responsibility. It is interesting here to look
at the language of "my victim" as evidence of this connectedness and the feeling of responsibility for that
individual's victimization it brings.

Finally, encounter is important in another respect. We have suggested how encounter is fundamental to
establishing the "fact" element of restorative justice practice, but it is also key to the second element in Chupp's
description -- feelings. Encounter makes room for the expression of feelings in restorative justice practice. It does
so by bringing the parties together so that they might tell their own stories to one another. To be clear, we are not
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suggesting that parties are required to lay their emotions bare in a restorative process -- this would not be
restorative for many individuals and in fact might cause more harm. However, for a process to be restorative the
parties must be free to express their feelings for very often these are as important to restoration as facts.

In order for encounter to make good on the promise it holds for restoration certain features must be ensured.
First, encounter must be driven by the participants. This does not mean that there is no role for a facilitator in
restorative processes. In fact, a facilitator is crucial. Without a facilitator to bring the parties together, structure the
discussion, help set the guidelines, and ensure that they are followed, no restorative process would be possible.
For the facilitator is required because of the crucial role of society in restorative justice. The respective needs of
wrongdoer and victim for restoration must be balanced and integrated with a view to social equality. This requires
participation of individuals who do not themselves require restoration because they are victim or wrongdoer in
this particular situation and thus whose perspective is able to include a broader social element. However, the role
of the facilitator must not extend beyond this -- in other words the facilitator must ensure a process that reflects
the distinctive criteria for restoration of social equality without attempting to guide or predetermine the outcome.
She ought not to have any role in directing the content or outcome of the process. A facilitator may serve a
symbolic role of community involvement if she is drawn from the community. Even then, however, it must be
restricted to the symbolic because the community must have an explicit role in a restorative process far beyond
that which would be appropriate to a facilitator.?2 Encounters then ought to provide the participants with an
opportunity to decide what is important to their situation and decide on the right resolution for them without
interference from the facilitator. By allowing the process to be driven by the parties involved, encounters atre able
to take into account the broader relationship between the victim and perpetrator and are not limited in developing
a plan for the future by the specific event that brought them to the process.

The second important feature of a successful encounter, we have already touched on briefly, is narrative.
Encounter is much more than simply bringing the parties face to face. That, in and of itself, would accomplish
very little. Encounter, as we intend it, is a much more substantive notion. It means not just meeting but engaging
the other. This engagement is achieved when room is made for the parties to tell their stories, relay their
experiences, and when they ate listened to with respect.1? This imperative of personal narrative means that what is
to be included and excluded in the process is limited only by the bounds of respect set on the encounter itself.
Thus, whereas emotion is precluded from our current justice process it is not only allowed but, as we have
discussed it, plays an important role in restorative justice processes. Very often it is the only way to capture the
nature and extent of the harm experienced -- that which requires repair. However, understanding why allowing
emotion is necessary for narrative, and, thus, restorative processes in general, also makes clear why it can never be
forced. To force emotion would be to co-opt the narrative, and hinder empowerment of the victim and the
offender in their encounter 12

Rights Protection -- Addressing Power Imbalances

The concept of "due process" is very important to our current justice system. Due process guarantees are
procedural protections intended to guard against abuse and the violation of rights. Given the exclusive focus of
our current systems on the perpetrator, it is not surprising that such guarantees exist for the perpetrator and not
for the victim.122 When the state replaced the victim in the criminal justice process, the extreme power imbalances
this created demanded such protections.1® In the criminal context at least, one might think that a restorative
process in removing the state and returning the victim as central to the process could ignore so called "due
process" concerns. Howevet, quite the opposite is the case. While it is true that the wrongdoer is no longer pitted
against the powerful state with seemingly unlimited resoutces, the move to a restorative system might raise
different yet equally important rights concerns for both victim and perpetrator. In fact, one might argue that given
the contextual and less systematic nature of restorative justice processes, the possibility of abuse is in some ways
greater than in our current highly regulated and structured system. Restorative justice processes must then be
concerned with the possible power imbalances between parties within the process and in arriving at an agreement,
as well as the use of coercion and pressure tactics to make individuals participate initially. Thus, it is important in
considering restorative justice practice that we consider the need to protect the rights of participants in such
processes. In some sense, then, restorative justice as a process has to embody what it seeks to achieve as result,
namely equality; conversely, part of the restorative result may itself come from being treated as an equal in the
process itself.

We have already addressed the need for voluntariness with respect to participation in our theoretical discussion of
restorative justice. In practice this requirement entails protecting both victims and wrongdoers from being forced
to participate. We have suggested, with respect to wrongdoers, that one way to avoid forcing them to participate is
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to ensure they only participate after willingly admitting responsibility. Ensuring voluntariness for victims is harder.
It requires that the process be completely and carefully explained to them and that they be given room and
support to consider their choice whether to participate or not. Chupp suggests that in order to protect against the
use of coercion and manipulation (even that motivated by the best of intentions) pre-meetings must be held with
both the perpetrator and the victim before entering into a restorative process. These sessions might achieve a
number of objectives including: the chance to listen to the individual's story so she feel heard; the opportunity for
the facilitator to gain an understanding of the situation with a view to figuring out who ought to be involved in the
process, the nature of the conflict and possible power imbalances; and, perhaps most importantly, to explain the
process to both the victim and the offender and to ensure that each party has the information and the tools
requited in order to make informed and genuine choices about participation.1%

Once voluntariness is assured the problem of power imbalances within the process which might influence
negotiation of an outcome remains. Power imbalances can exist for different reasons. They might exist owing to
the nature of a previous relationship between the parties (i.c.: abusive spouse) or different social status (i.e.: wealth,
age, sex, race). Power imbalances are often difficult to detect as very often the person most in need of protection
feels silenced by the power difference. Thus, setting up a restorative justice process requites listening to the
quietest voices, and might require asking those surrounding the participants to discover the true nature of the
relationship. Addressing imbalances also involves the community. Often, ensuring that both parties have support
people around them, and ensuring that such support people are fully included and empowered to participate in the
process, can "even the scales" between victim and wrongdoer.10

While the participation of a community of support can go a long way to addressing the effects of power
imbalances on a restorative process nevertheless one can not dismiss the fear associated with encountering
another with whom one has conflict. This fear is particularly latent for some victims. This was in fact one of the
reasons the criminal justice system was introduced in the form in which it exists today -- to protect victims from
further fear and intimidation from their perpetrators, and to prevent perpetrators from having access to victims.106
While victims are cleatly not served by the current system, and in fact still suffer fear etc. because they are
alienated from the process and thus have no way to face and address what happened to them, it is still important
to recognize the motivating desire to protect victims and ensure that any alternative take setiously this need of
victims. Restorative justice processes must then protect victims. Perhaps the best way to do this is by empowering
victims so that they do not feel vulnerable to further harm from the perpetrator. The provision of support and
recovery services aimed at enabling the victim to make an informed choice about participation should be carried
out with a view to providing such protection to victims. In addition, measures must be taken to prepare victims
for such participation, including preparation before the process. Participation of support people within the
process, as discussed above, is also essential.

Fully correcting power imbalances, however, will sometimes be harder said than done. The fact that they need to
be addressed in the process, does not mean that the process itself can actually solve the imbalances themselves.
The ideal goal of restorative justice may in fact imply important social transformations beyond what can be
achieved in any process specific to those directly involved in the wrong. Thus, while conceiving restorative justice
as justice means that the task cannot be reduced to social therapy or social perfection generally, restorative justice is
open to the possibility that a process of the kind described may not fulfill the ideal of equality in society without
changes that go beyond things that wrongdoers and victims themselves can undertake. We have already alluded to
the need for social support for various particular elements in the restorative process.

None of this should minimize, however, the extent to which the way the process itself is conducted is central in
protecting the rights of participants. Before the process begins the parties must be a part of deciding upon and
committing to guidelines or "ground rules" for the process. These "ground rules" are slightly different from the
power balancing measures discussed above. They are less structural in terms of who will attend the meeting and
how the meeting will be run (i.e.: allowing individuals to tell their stories etc.). These issues, while they ought to be
explained and agreed to by the parties, are not propetly the subject of negotiation. The "ground rules" we are
talking about have to do with the way the parties will conduct themselves during the process. For example, no
name-calling, no interrupting, no yelling, the parties will remain seated, no threats etc. Here obviously the
facilitator will need to bring the parties to a balance between on the one hand the need for free (including
emotive) expression of experiences and on the other hand the need to protect and enhance the sense of security
and integrity of each party. These guidelines provide added protection for the parties in the process as they make
participation contingent upon certain behaviour. In addition, the very process of setting guidelines can offer the
parties a feeling of empowerment as they name and come to agreement with one another about the terms of their
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participation. Being a part of the process of setting the ground rules also gives the parties more of a stake in
following them. The participants feel more obligated to follow the rules because they are of their own making,
The process of setting "ground rules" might also serve as a less complicated and relatively non-threatening place
to begin the dialogue between the parties. Chupp suggests that setting guidelines is a crucial "part of establishing
an atmosphere and stage that will be conducive to open communication and reconciliation."1Z

Outcome

Finally, we must address the outcome of the encounter process. Van Ness and Strong call this the "considering
the future" or "plan for the future" stage of the process.t% It involves what Chupp refers to as restitutiont?? and
what we have called reparation. Many speak of this stage as the culmination of the process. While the outcome is
the result of the encounter (it is the plan to repair the harm done by the wrongdoing) it is misleading to suggest
that this is the end of the restorative process. At the very least, the restorative process includes the time it takes to
carry out the agreed upon terms and perhaps beyond.110

The agreement the parties arrive at must be the result of the restorative process. In other words, the agreement
cannot be rushed. One must resist the temptation to view the agreement as the ultimate objective and, therefore,
to rush the encounter (the establishment of what happened, sharing of stories and expetiences). A truly restorative
agreement relies on and reflects the encounter stage of the process. An understanding of what happened and of
the harm experienced by the victim, is crucial to any attempt to address the harm.

Restorative agreements must also be arrived at in a manner consistent with the rest of the restorative process.
They must be the product of listening to one another and of a genuine commitment to restore the relationship to
one of equal dignity, concern and respect. For example, Chupp suggests that the perpetrator ought to be the first
to propose what she might do to "make things right."!11 This is in keeping with the restorative justice commitment
to empower the wrongdoer to accept responsibility and be accountable for her actions. It does so by giving the
wrongdoer an active role in the process as opposed to the passive role cutrently assigned by the justice system.
This proposal is also in line with the commitment to empower victims. They are placed at the center of the
process and hold the power to respond to an offer with a counter offer or to explain why the proposal is
insufficient.

The proviso that these agteements are to be restorative in nature means it would be unacceptable to "buy off" the
victim or bribe the victim with grand promises simply to come to an agreement. The aim of the agreement must
be restoration not simply acceptance of the offer by the victim. Thus, the agreement must bear some relevant
connection to the harm done.l12 The demand that agreements be restorative in nature also restricts what can and
cannot be included. Often the claim that restorative justice is victim centered is misunderstood and taken to mean
that the victim controls the process. At the outcome stage of the process this misconception translates into the
claim that an agreement is restorative if it restores the victim. This begs the question: what will restore the victim?
The response rests obviously with the victim herself. Under this conception, then, the victim holds all the cards.
In order to successfully achieve restoration, the perpetrator must do whatever the victim needs or thinks she
needs in order to be restored. But then the question is: what if the victim requires that the wrongdoer give her life
-- what if the victim requires vengeance in order to be restored? Surely the wrongdoer would be required to
submit to this request. This scenario poses great difficulty for the restorative justice advocate. We have already
argued against retributive justice on the grounds that justice cannot be achieved through vengeance. How then
could the wrongdoer be required to give up her life in order to restore the victim in the name of restorative
justice?

The answer to this paradox lies in the distinction between restorative justice as a victim-centered process and a
victim controlled process. Restorative justice, we have argued, is victim centered. It places the victim and the harm
she experiences at the centre of the process. This means that the victim and not the government, or the facilitator,
or the community, is empowered to describe the harm she has experienced and what she requires by way of
reparation. It does not mean, however, that the aim of restorative justice is to restore the victim (at least not solely
the victim). As we have seen the aim of restorative justice is restoration of the relationship to one of social
equality. It is through this restoration that the victim will be restored. The victim may require certain things in
order to be able to stand with dignity and respect in relation to the wrongdoer. These needs, however, cannot
include anything, which by its very nature is antithetical to restoration of relationship. One cannot talk about
restoration of the victim in isolation. Thus, the agreement in a restorative justice process must aim to restore the
relationship. The answer then to the victim who demands vengeance is that vengeance is not restorative, that
vengeance will not and cannot address the inequalities which lead to the wrongdoing in the first place, and thus
cannot bring about social equality.
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This clearly means that punishment has no place in a restorative justice system. This is a claim, however, that
watrants some mote attention, because it does not enjoy consensus even among advocates of restorative justice. A
closer look at punishment through a restorative lens reveals its impossibility within a restorative justice system.
Bianchi is perhaps the strongest advocate of this position. Bianchi agrees with the restorative conception of justice
we have articulated. As he desctibes it, "[d]oing justice signifies that people -- victims as well as ctiminals, plaintiffs
as well as defendants -- will be set free from the consequences of conflicts, or rather that the consequences can be
repaired as much as possible for all those engaged in the conflict." Justice understood restoratively cannot then be
achieved through punishment because that would be, according to Bianchi, to do an injustice which "does not
release people from their fears but makes things wotse, pushing them into incompetence."13 Justice, he
concludes, cannot be achieved by means of counterviolence for violence breeds violence and not restoration.
Further, punishment does not serve the interests of restoration because it does nothing to deal with the conflict.
Punishment does not offer any resolution, instead it "creates a continuous feeling of uneasiness in the nation [and
we would add in the victim and wrongdoer as well] because the conflicts are still blatantly there like sore
wounds..."114

It is important to be clear that we do not intend by our rejection of punishment to rule out any agreement which
might involve some sacrifice or cause the wrongdoer to suffer in some way or another. Repairing harm one has
done to another is often a painful process. What we reject is the infliction of punishment -- that which causes
intentional harm or suffering. We reject this even if it is the case that such intentional infliction of pain might
serve some greater purpose. Whatever other interests might be served, inflicting pain can not bring restoration,
and cannot be the path to relationships of dignity based on equal concern and respect.12 Thus, for example, while
an agreement to work off the damage done by vandalism, or to repair the door frame broken by a burglary, or to
repay a bad debt may require the wrongdoer to give up other activities, or sacrifice time, or even, in the case of
restitution, entail monetary loss, such suffering is directly related to the harm. It is not intentional infliction of pain
or suffering, it reflects a negotiated resolution to conflict. Restorative agreements repair harm, and, in so doing,
release the perpetrator from guilt and responsibility for wrongdoing. These agreements may involve suffering but
it will be suffering as a result of the wrongdoet's work to repair the harm to the victim as opposed to the inflicted
suffering involved in punishment.116

Evaluation

At the outset of this section, we argued that owing to the contextual nature of restorative justice it is not possible
to articulate an archetype model against which to judge all others. We have, however, managed to draw out some
of the constituent elements of restorative justice practice. The presence of these elements is necessaty if a practice
is to meet the demands of restorative justice. They cannot however, serve as a substitute archetype, as a restorative
justice barometer. We repeat our initial caution that these elements are necessary but not necessarily sufficient for
restorative justice.

This raises the issue of evaluation. If there is no single institutional model for restorative justice, and no
comprehensive ingredient list is possible, how then are we to evaluate a process to see if it is a successful
restorative justice one? Quite simply, a process must be measured by its ability to restore. That is to say there is no
distinction to be made between a restorative process and a successful restorative process (between intention and
results). Restorative justice is, as we have explained, by definition result oriented. Its aim is to restore relationships;
its focus the harm resulting from conflict or wrongdoing. A well-intended restorative process, which does not
actually restore is not a restorative process at all.

Thus, a restorative justice system must be evaluated by its results. As Van Ness and Strong point out, this
evaluation will be significantly different from that of the current justice system. Where the current system
evaluates justice done by the amount of punishment handed out a restorative system will measure the extent to
which the interests of justice are served by the amount of harm repaired,'” and by whether the relationship has
been restored. As Bianchi instructs, "the act of justice is judged by its results, just as the tree is judged by its fruit.
Here it is unimportant whether it be a lovely tree or a crooked one, a substantial, solidly constructed, and well-
administered legal system or a flimsy one; the only concern should be whether it generates the results we
expect."118

Summary

We have identified the constituent elements required of any practices if it is to serve the interests of restorative
justice.

Restorative practices must:
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e Involve all parties with a stake in the resolution of the conflict. The victim, perpetrator and community
must each be involved and enabled to participate fully in the process.

e Recognize and seck to address the harms to one another, remembering that harm is not restricted to the
victim but can be experienced by the wrongdoer and the community.

e  Be voluntary. Participation cannot be the result of coercion, fear, threats or manipulation brought to bear
on either the victim or the wrongdoer.

e  Be premised on and include truth telling. Truth-telling in the form of an admission of responsibility for
what happened on the part of the perpetrator is a precondition for a restorative process; truth-telling in
the form of honest relating of one's story and experience by all parties is a fundamental part of the
process.

e Involve encounter (face to face meeting and sharing of stories and experiences) between
victim/wrongdoer and community.

e  Protect the rights of victims and wrongdoers

e Involve a facilitator who can ensure the needed broader social perspective

e Aim for reintegration of victim and wrongdoer into the community

e Develop a plan for the future or agreement for resolution out of negotiation

e  Not involve punishment

e Be evaluated by its results (whether it restores or not)

THE LIMITS OF RESTORATIVE JUSTICE: Promise, Possibility and Problems

In this section we turn to consider the scope of restorative justice. The language of restorative justice is common
parlance with respect to the criminal law context. There has been much less attention however to the possibilities
of restorative justice in other areas of law. We will then offer an examination of where restorative justice process
might be possible and appropriate, for example, in the ateas of civil, family, regulatory, labour and international
law. Given that the overall ambition of this project is to provide a conceptual framework, which might serve as a
foundation for future application of this model in various contexts, this examination will be of a limited nature.
Our hope is to illuminate the possibilities for further study and application and to offer some direction for such
explorations.

This section will also address some of the problems advocates of restorative justice might face in their attempts to
employ this model. For example, we will consider how to deal with cases in which one or both of the parties is
unwilling ot unable to patticipate in the process. In particular, we will address the issues raised when a perpetrator
is unable to participate in a restorative process owing to insanity or mental incapacity. This will include attention
to how issues of social protection, raised for example in the case of so-called "dangerous offenders," ought to be
addressed. Such an investigation will reveal the limits of restorative justice as it must be balanced with other social
values.

Finally we will consider the challenge posed by cross-cultural situations where different communities with
divergent ideas of what is required for restoration are involved.

Scope of Restorative Justice

That the development of restorative justice ideas has for the most part taken place with respect to the criminal law
context is by now obvious. We have suggested that this may be at least partially explained by the tendency to
define restorative justice through its opposite retributive justice represented by the current criminal justice system.
There is, however, another possible explanation. Quite simply, it is perceived by many that our current criminal
justice system is not working. Increased incarceration rates have had an inverse result from that intended -- crime
rates increase and recidivism is the norm not the exception. As Zehr suggested in his examination of retributive
and restorative justice ,we ought to begin with what we know. And what is it that we know according to Zehr?
"We know that the system we call "criminal justice" does not work. ...We have known that for many years, and
have tried many reforms, and they have not worked either."12 What has been perceived as a ctisis in the criminal
justice system has prompted people to look for solutions. It has lead to reform and in some cases the more
revolutionary move to question the very foundations of the current system -- the move to restorative justice.
Unfortunately, this revolutionary "re-visioning" of justice has remained focused on criminal justice. As a result
restorative justice has come to be understood as an approach to criminal justice instead of as a new lens through
which one ought to view justice generally.
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Once one understands, however, that restorative justice is concerned with the restoration of relationships, it
becomes impossible to justify limiting this approach only to those conflicts defined as criminal. In fact, the focus
of restorative justice on harm and not law-breaking reveals the arbitrary nature of the distinction between public
and private law in general. From a restorative perspective, what matters is the harm that results not whether the
act which caused the harm is classed as a crime or not. Van Ness and Strong also question this distinction as
viewed from a restorative perspective.
But as the underlying harmful action is basically the same in criminal and tort cases, why are the two treated
differently? The answer most often given is that while civil cases are concerned with the violation of individual rights,
criminal cases are concerned with broader societal rights; criminal cases should not be initiated by victims, since
vindication of public policy should not depend on an individual's decision to institute legal proceedings.120
However, this common explanation makes it more difficult, not less, to justify the distinction given its origin. As
we saw in our overview of the historical roots of restorative justice ideas, the decision to label some acts criminal
was an eminently political one, driven by rulers' desites for greater political and economic power. It was for these
reasons and not owing to some inherent difference in their very nature that certain acts were designated criminal.
Once designated as such, these acts were treated differently. The replacement of the victim by the monarchy or
state as prosecutor gave tangible expression to this otherwise arbitrary distinction. The state stole the victim's own
conflict obscuring further the fact that these conflicts, like "civil" conflicts, wetre ones between individuals.
Given these origins, it is difficult if not impossible to offer a credible rationale for restricting testorative justice
within the bounds of the criminal law. Indeed, if the relational approach of restorative justice is approptiate to the
criminal context where the conflict between individuals has been so obscured, how could it not be appropriate to
other areas of law where the relational dimension is obvious? In other words, in revealing the relational dimension
of crime -- as conflict between perpetrator and victim -- restorative justice dissolves the distinction between
criminal and other areas of law. By extension then, if restorative justice is applicable to the criminal law context it
must be applicable to conflicts generally.
Restorative justice, then, is appropriate to contexts where harm has resulted from a conflict between parties. From
this perspective the distinction between ctiminal and tort law (public and civil) disappears. We are not suggesting
here that criminal law ought to end and simply be replaced by tort law whete conflicts remain in the hands of the
victim. Rather our claim is that once one changes to a restorative perspective on justice the divide between the
two disappears. The concern becomes the harm resulting from the wrongdoing or conflict and the objective in
both cases is restoration of social equality (repairing the harm). The way to accomplish this, however, may take
cues from both systems, for example, the public funding and state support of the criminal law system, or the
control and participation of the victim in the civil process, or the encounter aspects of the private tort system, etc.
Once the barrier between public and private is removed it is easy to see what has always been true -- namely, that a
restorative justice approach has much to offer to all areas of our legal system. Further, while much of the practical
detail remains to be worked through, the theoretical work on restorative justice developed in the criminal context
is transferable to other areas. There are, of course, examples that come to mind immediately that almost cry out
for a restorative approach. We identify a few in the following section in the hopes that this might prompt others
to explore the possibilities for restorative justice practices in their areas of expertise.

e Labour Law -- There are multiple possibilities for restorative justice practices in the labour law context,
most obviously with respect to individual employment disputes. Many such disputes, while concerned
with the specific relationship between employee and employet, often involve or have implications for
other employees, other employers in the industry, and often the wider community (as in the case of
safety and standards concerns). Such disputes are sometimes submitted to a review panel or
ombudsperson/mediator in a bid to keep it out of the courts. However, very often these processes are
restricted to the immediate parties. As a result they are often plagued by power imbalances and further
fail to take account of the wider context in which the conflict exists. A restorative process, on the other
hand, makes room for these other communities to participate in the process. This participation serves to
address issues of power imbalance and to ensure that all the issues involved are adequately addressed.
There is a further benefit of using a restorative process in this context. When individual conflicts are
dealt with on an individual basis isolated from the other communities with a stake in the issues at hand,
the outcome is often of a limited scope. A restorative process, involving all the parties with a stake in the
issues, holds the promise of a developing a plan for the future that can address general and systemic
issues. A restorative approach then may reduce the number of individual disputes by involving other
parties who could then take action to ensure that the conditions that lead to this particular conflict are
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addressed so as to prevent another incident of a similar nature. It is far from a guarantee that this will in

fact be the result in all cases and on every issue. Nevertheless, a restorative approach makes room for

this possibility where current individualist approaches do not. Even whete members of interest

communities do not participate in the plan for the future their presence at the process and the exposure

to other perspectives may sensitize them to these same issues in their own contexts.
A restorative approach, as we have pointed out, also offers the advantage of allowing the parties to decide what is
important to the resolution of their dispute and to be creative in designing that resolution. This would prove useful in
the labour law context because many cases are the result of escalating tensions and can not be reduced to one particular
act ot incident. This is patticulatly true in the case of management/labour disputes whete the issue is not between a
patticular individual over a particular incident but is one between employees and their employer more generally.
Restorative justice processes can accommodate multiple issues and mote complex resolutions.

e Family Law -- Like the criminal justice system, the family law context has been the focus of substantial
critique resulting in some innovations and reform. Most notably alternative dispute resolution (ADR)
mechanisms have fallen into favor as a first step in the process of mediating most family conflict. We will
examine ADR and the extent to which it meets the demands of restorative justice in more detail below.

Here we simply want to highlight what restorative justice processes might have to offer in the context of

family law. Owing to the intimate nature of many family conflicts, power imbalances are a major concern

in this context. In fact, as we will see, one of the major criticisms levied against the use of ADR concerns

the extent to which these less formal processes favour the powerful, hammering out agreements at the

expense of the more vulnerable party. As feminist critics of the move away from the courts in family law

point out, women atre generally speaking in a less powerful bargaining position in such situations.

Whether this is the result of their economic position, their care-taking role of children, or of a history of

violence and the threat or fear of future violence, the fact remains that when women are required to

negotiate with their spouses the results are often less than favourable for them. Further, power

imbalances can cause women to feel victimized by the process itself. The involvement of communities of

support called for in restorative justice, and, further, the participation of the community more generally

with a stake in preventing such inequality might serve to mitigate against these power imbalances. Very

often the presence of such support communities will empower the weaker party to represent her

interests in the process. Their involvement also means that the resolution of the conflict is not only a

matter for these two individuals, making it more difficult for one party to pressure the other into

accepting a certain agreement. Further, the objective of restorative justice is the restoration of

relationships to ones of social equality. This objective prohibits agreements made at the expense of one

of the parties.
A restorative justice apptroach is also able to account for the important role of emotions in family disputes/conflicts, a
role ignored by the court system. A judge of the Unified Family Court in Kingston Ontario refers to the phenomenon
of "emotional tupperware" to describe the way this emotional dimension of family conflict finds its way into a system,
which refuses to acknowledge its existence. Instead of expressing the emotional pain and suffering they have
experienced, or secking validation for their contribution to the relationship, parties latch onto material possessions as
surrogates. The battle over the family cottage, a favorite painting or the silverware are often as much about emotional
baggage as about the item itself. In a restorative justice process parties are able to identify the issues that are important
to their particular conflict. They are given room, through telling their story and experience in their own words, to lay
the emotional issues on the table. Further, the resolution negotiated by the parties is not limited to the distribution of
material possessions. There exists within the process the possibility of addressing the real issues and harms involved in
the breakdown of the relationship.

As we have already seen, restorative processes bring together all of the parties with a stake in the resolution of the
conflict. This characteristic might prove particularly important in the family law context. Very often conflicts within
families can not be neatly divided along individual axes; conflicts involving some members of the family naturally affect
the other members. This is cleatly the case with conflict involving parents of children. It is artificial to try and deal with
issues pertaining to each in separate proceedings and yet the alternative of dealing with both issues together creates the
danger in our current system that one will become an add on to the other more important issue. Restorative processes
are founded on the recognition of the interconnectedness of individuals and their relationships. They take a holistic
approach to conflict and its resolution.
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e International Law -- International law has an extremely broad focus, including everything from criminal
law to trade regulation. To explore all the possibilities for restorative justice in this context would be to
examine the whole of the legal terrain. Perhaps, then, it is worth lifting up one example where a
restorative approach has been employed in the international context. Dealing with crimes against
humanity and gross human rights abuses has been a challenge at the fore of the international scene at
least since Nuremberg. The recent agreement struck in Rome to institute a new world criminal court
rooted strongly in a retributivist conception of justice leads one to think that restorative justice ideas
have had little influence in this area. However, an alternative to criminal trials has been developing during
the past two decades -- Truth Commissions. While these commissions have taken many forms with
varied objectives, mandates, and powers, the recent embodiment in the South African Truth and
Reconciliation Commission is evidence of its evolution to a serious alternative for dealing with past
human rights abuses.!2! The South African Commission brings victims, perpetrators, and the South
African community to the table in an effort to learn the truth about the past with a view to forging a way
forward to a future founded on respect for human rights. The commission listens to the stories and
experiences of those affected -- victims, perpetrators and community. Perhaps more importantly through
the work of the commission, people listen to each others' stoties and gain an understanding of each
others' experiences. Amnesty is offered to perpetrators who admit their responsibility and provide full
disclosure concerning their acts. In this way perpetrators remain free to work towards testoration.
Reparation is offered to victims in an attempt to address the harm they suffer.

The commission is not a perfect model for restorative justice. For example it has struggled to make a formal
connection between victims and perpetrators in terms of amnesty and reparation. However, South Aftrica's model has
paved the way for the truth commission as a viable and effective mechanism of restorative justice. Truth commissions
stand in contrast to their retributive counterpart in criminal trials. Where criminal trials focus on individuals and their
law breaking acts, truth commissions focus on restoring social equality by addressing the harm caused by conflict.

e  Corporate Regulation --Braithwaite has suggested that restorative processes are effective tools in the
corporate regulatory context. Specifically Braithwaite examines the possibilities for this approach in
dealing with white-collar crime.122 His analysis was driven by the common critique that the crimes of the
powerful often go unpunished. He concludes that part of the reason for the almost chronic failure to
prosecute corporate crime is that prosecution has little effect. Interestingly, however, Braithwaite noted
that strategies aimed at regulation not retribution were producing the desired results. In his search for an
explanation of these disparate results, Braithwaite identified the principal difference between these
approaches as that between retributive and restorative justice. Regulatory programmes sought to address
the harm caused by the act and develop a plan for the future aimed at avoiding a repeat occutrence.
Further, the restorative approach involved all parties with a stake in the resolution of the conflict. In the
corporate context this brought other companies in the same or similar industries and concerned citizens
groups and advocacy groups into the process. As a result, the effect of the resolution agreed upon often
reached far beyond the immediate perpetrator and victim to regulate practices throughout the industry.

Challenges for Restorative Justice:

Is Restoration Possible Where One or More Parties is Absent?

An obvious question one must ask with respect to restorative justice is: what if one of the parties won't
participate? This is where, we suggest, community plays its most important role in restoration. While it is
important to restore the particular relationship in which the wrong occurred, sometimes this is not possible
(immediately or ever). This does not mean, however, that nothing can be done. It is important to remember that
while it is the relationship between the victim and the wrongdoer which is of primary importance, it is not the only
relationship damaged by the wrong. Both the victim and the wrongdoer are members of a community and their
relationship with the community was also damaged. Thus, the community can play a part in helping to bring
victim and perpetrator back into the community from which they were isolated by the wrong.

To be clear, then, the community can play two different roles in restoration. It can play "go between" or mediator,
in cases where the parties are not able or ready to face one another. The community can also serve the interests of
restoration to the extent possible where one party refuses to participate.

First, take the case where the parties are willing to work towards restoration in some sense but are not willing to
face one another. The community could hold a process to discern with the victim her needs, and then with the
perpetrator to see what might be appropriate from their perspective. Then the community would try and reflect
with each party about the role and position of the other. This is not an ideal situation as actual encounter is very
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important for testorative justice. The two parties directly involved/affected by the wrongdoing need to meet one
another face to face and learn to negotiate with one another. This is a key part of restoration. The community,
then, should at every opportunity attempt to bring the parties together. However, before the parties are able or
willing to come together, the community can do much to begin the process. It can work towards getting each
party to contemplate what their needs and contributions might be in restoring the relationship. Further, the
community can begin the work of restoring the parties' relationships with the community (remembering that the
community has some responsibility for and was harmed by the wrongdoing as well). The community can ask what
the victim might need and negotiate with the wrongdoer regarding how she might address the harm she has done
to the community.

The situation where one party refuses to patticipate is similar to that considered above where the parties cannot or
will not meet one another. In both situations, the community plays an important role in working towards
restoration. In the case where one party refuses to participate, the community could work towards restoration with
the party who is willing. Often the most difficult case is where the wrongdoer is willing and the victim is not (it is
also the case where we perhaps have the most sympathy for a party's reasons not to participate). It is important to
develop a response to this situation such that the prospects of restoration cannot be highjacked by one party.
Thus, while it would be ideal for the victim to be a part of the process, in the event that she refuses,
representatives from the community, and even from the immediate community/group of which the victim is/was
a part, might function in the place of the victim (e.g. group for victims of a particular crime, or a representative
from the same neighbourhood where a robbery took place, or a member of the victim's religious, ethnic or racial
group when a wrong involves the victim as a member of one of these groups). We have briefly addressed the
option of victim-offender groups in our discussion of the role of community in restorative processes.23 Victim-
offender groups could serve a number of functions. One might have a group of victims meet with a particular
offender (and her community of support) and attempt a restorative process involving these parties. Alternatively
one might have groups of offenders meet with groups of victims (these individuals being unconnected but for
involvement in the same kind of incident/conflict). Again this option is not ideal as it does not allow for
restoration between the individuals directly connected with one another. It does provide, however, a chance for
encounter with others from a different perspective. As such, it offers some of the benefits of encounter -- namely,
it gives parties the chance to tell their story and relay their experience in an context where they will be listened to
with respect; it dispels stereotypes each group had of one another. In effect, it serves to humanize the other and
the conflict.

The other alternative in a situation where the victim refuses to participate is to have the wrongdoer work to
restore her relationship with the community while taking steps to try and open the door to restoration with the
particular victim. Such restoration with the community might involve the victim-wrongdoer groups mentioned
above, or other processes in which the community is given the opportunity to express the way in which it has
suffered harm and wishes some redress from the wrongdoer.

Perhaps the easier case is where the wrongdoer is unwilling to participate in the process. There are two scenarios
which might be played out here depending on the structure of which the restorative process is a part. This
addresses a larger issue of whether restorative justice ought to be an alternative to the already existing retributive
and corrective systems in a kind of dual system model, or whether it ought to replace the existing justice system.
This is an issue we will return to in our consideration of the appropriate agents of restorative justice. For now it is
safe to assume that initially restorative justice processes would have to operate in tandem with the existing system
as it would not be practical or desirable to abandon the cutrent system wholesale. Instead, change must be
carefully planned and occur gradually. Thus, it is wise to consider the alternatives under both systems for the case
where a victim refuses to participate in a restorative process -- namely, in a dual system where restorative justice
co-exists with the current justice system, and in a singular system where restorative justice processes comprise the
entire justice system.

Before doing so it is worth considering further the question of voluntariness.12* Why can the wrongdoer nof be
forced to participate in a restorative process? The answer to this question lies in the very nature of restorative
justice. Restorative justice is inherently reintegrative. Because it aims to restore the relationship between the parties
involved, the perpetrator must remain in the relationship. It is not possible, however, to force someone to temain in
a relationship. The imposition of isolating measures on the wrongdoer can be avoided in order to keep the
possibility of reintegration alive but no one can prevent an individual from withdrawing from relationship with
others, from exercising "self-isolation." The concept of apology may serve as a useful analogy and reveal the
logical impossibility of forcing someone to restore a relationship.122
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The South African Truth and Reconciliation Commission faced this type of dilemma in deciding upon the
requitements which must be met in order for an individual to gain amnesty for acts committed during the
Apartheid era. One of the questions they faced was whether or not individuals would have to be sorry for their
actions as a prerequisite for amnesty. Should applicants have to apologize to get amnesty? There were strong
sentiments expressed in favour of requiring an apology. The idea that individuals need not show remorse for their
actions, indeed that they might defend them and go free, would be too much for anyone to accept. In the end,
however, this is exactly the reality of the amnesty provision as it does not make apology necessary. Even those
most ardently opposed to amnesty had to see the wisdom in this decision. If amnesty was going to be offered at all
it could not be made conditional upon an apology. Those responsible for setting up the Commission recognized
the simple truth that a forced apology (which essentially would result if the only alternative was prosecution) is no
apology at all. There is something in the nature of an apology, if it is to be meaningful and genuine, which requires
that it be offered freely and out of a feeling of genuine remorse for what happened. Further, it must be
accompanied by a commitment that such a thing will not happen again.

Restoring a relationship is of a similar nature. One cannot force an individual to restore a relationship.
Relationships of equality require the willing participation and desire on the part of both participants. Participation
in a restorative process then must be voluntary if it is to have any real chance at genuine restoration.

Given the proviso that any restorative justice process must ensure that the parties enter into it freely and of their
own accord, let us turn to consider the options available to deal with situations where a perpetrator refuses to
participate in a restorative process under both a dual and single system model.

Since the dual system is the more feasible model, at least in the short term, we shall look at it first. The dual
system model would have a restorative system co-exist with the current system. Thus, for example in the context
of criminal law the offender would have a choice, to remain in the retributive system or to participate in a
restorative process. An objection may be raised at the outset that such a model violates the voluntariness
condition by forcing an individual to participate in a restorative process for fear of punishment in the retributive
system.126 We admit that this is a dilemma posed by the dual system. We ought to be concerned that individuals
not choose a restorative process simply to avoid the retributive one,12? that individuals might not be entering the
restorative process out of a genuine commitment to restoration. However, this concern can be addressed by
making the nature of restorative justice processes clear. Fear that the choice between retributive justice and
restorative is no choice at all is, we submit, founded largely on the false perception that restorative justice is a soft
option, that whereas retributive justice involves punishment, restorative justice lets the offender off. We have
already argued against this perception of restorative justice. If offenders are made aware of the amount of time,
effort and work a restorative process demands then the choice between the retributive system and a restorative
one requires real consideration. We claim, however, that from the perspective of what will help a wrongdoer
transform her life and address past wrongs, there is no comparison between retributive and restorative justice.
Quite simply, restorative justice works where retributive justice does not. A wrongdoet's decision, if made on this
basis ought not to cause concern with regards to voluntariness. If a wrongdoer is deciding between the two
systems on the basis of which offers the best chance at transformation and redress this is already evidence of a
commitment to restoration. Thus, the concern over voluntariness in a dual system structure is easily addressed
through the provision of full and realistic information about the demands of each system. These considerations
apply grosso modo to cases where the choice is between restoration and the conventional civil justice system.
Suppose then a wrongdoer chooses not to participatel28 in a dual system restorative justice process. What then?
The wrongdoer would remain in the current system, although a commitment to restorative justice would suggest
that this choice could not be irreversible. While it seems, in order to avoid abuse, that there must be some cut off
point beyond which one cannot avoid the outcome in the retributive or civil (corrective) justice system by
switching to a restorative system, we must allow for the possibility that a wrongdoer may change her mind and
decide that she is ready to try and achieve restoration. Along the same lines, there ought to be no restriction on
wrongdoers participating in a restorative process even after they have been through the retributive or civil
(corrective) justice system.122 A commitment to restorative justice is an ongoing commitment to restored
relationships; there is no time beyond which it is too late to attempt restoration.

Deterrence, Social Protection, and the Limits of a Purely Restorative System

The single system poses a different challenge. In a single system model, restorative justice is the only option. How
then does one deal with wrongdoers who refuse to restore since we know we cannot force them to be a part of
this process? The alternative cannot be to let them off for that would be both unacceptable and potentially
damaging to the cause of restoration. Clearly, there is still a need for specific deterrence. In the criminal context,
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the problem is how to do this without violating the very prohibition against punishment foundational to any
restorative justice system. In some criminal situations, the answer is that individuals must be removed from society
in the sense of being prevented from doing any further harm. But by doing so one cannot be fooled into thinking
one is doing justice. Removing the individual is done in service of the value of social protection and not justice.
However, this does not mean that in this situation the ambition of doing justice is simply forgotten or dismissed.
Our aim must still be to do justice. This relationship between the values of restorative justice, deterrence and
social protection warrants some further explanation. Ideally restorative justice processes will satisfy both values.
However, as the situation of the unwilling wrongdoer reveals, this will not always be the case. Thus, one must
determine what ought to happen in the event these values conflict with one another. Wright's concept of a
"limiting factor" is useful in this regard. Wright claims that to avoid contradictions a restorative justice system
ought to have one primary aim. This does not mean, according to Wright, that such a system cannot seek to
achieve some other goals. These other ambitions, however, must be secondary to the main aim. Wright labels
these as subsidiary aims and explains that, "[a] subsidiary aim is one which is desirable, but is subordinate to the
primary aim if the two are incompatible."13 For example, we have identified the primary aim of restorative justice
processes as the restoration of relationships to ones of social equality. A subsidiary aim might be general
deterrence.l3! General deterrence would be pursued only so long as it was compatible with restoration. Wright
suggests that in addition to subsidiary aims there are limiting factors, "operating conditions which must not be
overstepped" as one pursues the primary aim.132 Limiting factors act in effect as checks on the primary aim. We
submit that social protection acts precisely as such a limiting factor on restorative justice. The value of social
protection does not trump restoration. Rather, it serves to limit the ways in which such restoration can be
achieved. Restoration remains our primary objective, and we should always seek to fulfill that aim however, it
cannot be sought at the expense of social protection. Whatever the resolution or outcome of a restorative process,
it cannot be such that it threatens the general safety of society.

Conversely, this requires that even in cases where it is not immediately or obviously possible to bring an individual
into a restorative process, where individuals must be denied their freedom in the interest of social protection we
should always seck to achieve the primary aim of restoration. This will affect the way in which social protection is
catried out. It means that the door is never closed on the possibility of restorative justice. In practical terms it
requires that in all that we do, including for example incarceration for social protection, we must work to bring the
perpetrator and victim into a restorative process. As Van Ness and Strong maintain "[a]ny social controls imposed
on the offender should not unnecessarily obstruct the determining goal of restoration."133 Thus, in the case of the
wrongdoer who must be imprisoned in the interests of social protection, such imprisonment must be of an
entirely different nature from what it is today; such processes must be designed with the aim of helping the
perpetrator get to the point where she is able to participate in a restorative process rather than exist for the
putpose of punishment. Thus, imptrisonment would involve education, training programmes, therapy, in short,
whatever is required for the individual to understand the need to restore relationships and be willing and able to
do so.

There may of course be situations in which bringing the wrongdoer into a restorative process is not possible. Of
course there will be some concern about what happens to those who never reach the stage where they are willing
to participate. Are they to be kept from free participation in society forever? This is a difficult question to answer.
It will certainly depend on the reasons why the individual is not participating in the process. If the reason is she is
not mentally/psychologically able to participate, then the approptiate tesponse would be treatment and long term
cate in an environment where the individual can live life fully but without harming others' rights to do likewise. If
the reason for not participating is that the perpetrator is not willing, this raises a setious question about the kind of
further damage such an individual would do if permitted. It is in the interests of society to protect relationships
from further damage by such individuals. The concern this raises for the rights of the wrongdoer are lessened
perhaps by the fact that the individuals are not being subjected to punishment. That is to say, as much as is
possible, they are not being denied the right to live a full life.

Finally, we must not forget the challenge of restoration in circumstances where the wrongdoer or victim are not
present for reasons other than a refusal to participate. Consider for example the issue of whether there is a
responsibility of younger generations of Germans towards victims of the Holocaust, and indeed their families.
Such cases prove almost insoluble for conventional theories of justice with their exclusive bipolat focus and
narrow conceptions of agency. Under a restorative justice approach, we need not characterize the younger
generations as somehow "guilty" or "perpetrators” in order to acknowledge that they may have a distinctive need
for restoration, a need that relates to #beir need to be able to love and to honour as parents, grandparents, etc.
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those implicated in these horrific wrongs. In other words, a restorative process may not only be possible but
necessary where the actual "perpetrators” under a conventional theory of agency, are no longer present. But it will
be shaped rather differently, because of the needs of those present, who must now be restored to a relationship of
equality in society. Conversely, the families of victims will have restorative needs, but these will not be identical to
those of the "primary" victims, if they were present.

Whose Idea of Restoration?

Another limitation restorative justice approaches might face is in dealing with cross-cultural situations where
decidedly different ideas of what is required for restoration prevail. Can a restorative justice process work if the
parties involved have different conceptions of restoration? Whose idea should prevail? Say, for example, the
conflict occurs within a aboriginal community. A restorative process might seem appropriate in this situation as
the community shares a common sense of what is required for relationships of social equality to exist. However,
what if one of the parties is not aboriginal? To complicate the matter, suppose the other party comes as a member
of a culture with its own distinctive ideas about how social equality is to be achieved. Are the prospects of a
successful restorative justice process lessened in the absence of a shared understanding of restoration?

The answer we suggest ought to be a confident no, restorative justice process are not contingent upon a shared
cultural conception of restoration. In fact, restorative justice processes may serve as a mechanism to discuss
different ideas of restoration and come to some compromise appropriate to the particular context in question. The
resolution sought in a restorative justice process must be the product of negotiation between the parties with a
stake in the matter. By definition then what is needed to testore the relationship cannot be dictated by one party
for this would exclude the other party from the process. It is helpful at this stage to remind that the goal is not
restoration of one party or the other but rather the restoration of the relationship between these parties. It is clear,
given this objective, that any agreement cannot be achieved at the expense of either party. Rather it must be the
product of negotiation between them, and there must be assurance that no further harm will result from the
agreement. As we have indicated this negotiation is itself an important step towards restoration of the relationship.
Thus, in the context of a cross cultural conflict, restorative justice requires that no single idea of restoration be
imposed but rather that both be brought to the table and discussed in order to find the appropriate compromise
for resolution of the particular situation at issue.

Admittedly, this may not be as easy as it sounds. Indeed, negotiation is often a more difficult process than that of
imposing a settlement. However, it is worthy of the effort given that negotiated resolutions tend to last. The very
processes through which parties are to negotiate a resolution may be at issue between two groups. This case may
require the different communities to come together to agree upon the details of the restorative process before
such a process begins. The meeting itself between the groups should of course be run in the spirit of restorative
process.

Another point in favour of restorative justice processes in cases of cross-cultural context needs to be made. As
some of the respondents to a recent survey on restorative justice by the New Zealand Department of Justice
maintain, restorative justice may in fact address cultural differences better than other practices because it makes
room within the process for different cultural expressions.t3 We have argued that one of the strengths of
restorative justice mechanisms is their open texture. Restorative processes allow the participants to express their
experiences from their own perspectives and to decide for themselves what is important to resolving the conflict.
There are no presumptions made regarding the nature of the conflict and the resolution that would exclude some
cultural expressions and not others. In the bid to restore social equality, restorative processes must open the door
for social dialogue about how such equality is best achieved. The dialogical nature of restorative processes makes
room for the expression of different perspectives in working towards restoration.

CURRENT PROGRAMS

Restorative justice has caught the attention of many reformers. In a short period of time restorative justice has
become a new catch phrase for alternatives to traditional legal practice. At the outset of this project we identified
the need for a conceptual framework in order to distinguish between truly restorative practices and other practices
that simply look different in form from current ones. It will be clear by now that restorative justice not only looks
different from the traditional adversarial system (a courtroom with two lawyers and a judge), it is rooted in a
fundamentally different understanding of justice - an understanding of justice as the restoration of relationships of
social equality. However, the label restorative justice continues to be liberally applied to alternative practices
seeking legitimacy. If the cause of restorative justice is to be advanced, it is important to be clear about what
qualifies as restorative justice and what does not, to distinguish restorative justice as something more than
alternative practice.
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The work of evaluating practices which hold themselves out to be restorative in nature must be undertaken on a
case by case basis, requiring careful attention to the structure of the practice and the context in which it operates.
Further, such evaluation must be ongoing for as contexts change so too must practices aimed at restoration.
Evaluation of existing programmes holding themselves out as restorative is beyond the scope of our current
project. It is important before moving on, however, to offer some sense of how such evaluation might be carried
out -- to understand how restorative justice might differ from the many alternatives to traditional legal practice. To
this end a brief examination of the relationship between restorative justice and alternative dispute resolution
(ADR) might prove instructive.

Our aim here is not to offer a comprehensive description or examination of ADR or to pass judgement on the
effectiveness or utility of such initiatives. Rather, we are only interested in the relationship between restorative
justice and ADR -- that is with the extent to which ADR might be viewed as restorative justice. ADR is an
obvious candidate for our investigations as it is understood to refer to all practices outside the traditional legal
processes. Restorative justice is often mistaken to refer to these same practices. Understanding the ways in which
ADR reflects restorative values, and how it fails to meet the demands of restorative justice will provide much
guidance for the evaluation of other practices.

Freeman maintains that "[t]hete is no generally accepted abstract ot theoretical definition of ADR as such."133
Tannis explains it as a "social phenomenon" or as a "movement."13¢ While there have been moves afoot over the
past few decades to move disputes outside the physical space of a courtroom (arbitration and tribunals), ADR as a
movement aimed at looking for other forms of dispute settlement did not really take hold until the 1980's.137 It is
often suggested that this movement was the result of dissatisfactions with existing practices on a number of fronts
including "the cost (time and money spent to resolve the dispute); the incomprehensibility of the process (issues
related to the lack of participation of the affected parties); and the results (issues related to the imposition of a
"remedy" by a "stranget" from a predetermined limited range of win/loss ot "zero-sum" options)."138 However,
while the movement towards alternative dispute resolution might have been prompted by such dissatisfactions
with traditional methods of adjudication, it would be a mistake, Freeman cautions, to assume the existence of a
radical division between traditional adjudication and ADR. It is too easy, he claims, to paint a picture of ADR and
adjudication as inhabiting "distinct and discrete normative worlds." Rather, a true picture would portray the reality
that, mote often than not, ADR is "not located in institutions that operate independently of the norms and
sanctions of the legal system. Instead, ADR is typically situated near legal institutions and dependent upon legal
norms and sanctions."13 Lover and Pitie suggest that rather than seeing ADR as the resolution of disputes outside
of the courts, a better view would be that "alternative dispute resolution is a concept that encourages people or
organizations involved with disputants to look closely at all alternatives or options that may be available to help
resolve the problem."10 As such ADR includes tesolution of disputes through resort to traditional adjudication.14
Some have suggested it is better to understand ADR as a term covering a continuum of practices ranging from
informal negotiation to traditional formal litigation.1#2 A recent primer on alternative dispute resolution produced
for the Ontario Government identified any one or a combination of the following under the umbrella of ADR:
negotiation, conciliation, mediation, eatly neutral evaluation, mini-trial, summaty juty trial, mediation/arbitration,
arbitration.1#3 These initiatives can vary depending on whether they are voluntary or not,1# whether the agreement
artived at is imposed or negotiated, and upon the range of "remedies" or options available for resolution of the
dispute.

This brief description of ADR makes obvious what is problematic with claims that ADR is restorative justice. The
move to ADR is motivated by some of the same values as restorative justice. Indeed, ADR as the "search for a
more consensual approach to problem solving, more accessible and community-oriented forms of dispute
resolution... [for] a process that generates “win/win' rather than “win/lose' or zero sum results,"145 shares much
with restorative justice. Because ADR is such a broad concept referring to practically any strategy used to resolve
disputes, restorative justice practices could easily fall under this title. This is beside the point however as our
concern is with the claim that ADR is restorative justice. However, while restorative justice initiatives might be
included under the umbrella term ADR, the reverse is not also true. The move to ADR does not necessitate a
move away from the conception of justice underlying traditional practices. In fact, many of the practices included
under the ADR rubric are rooted in the same retributive conception of justice as traditional court processes.
Particulatly telling is the fact that the descriptions of ADR mechanisms focus exclusively on dealing with the
opposing parties involved in the conflict. While any recognition of the victim's role in the resolution of their
disputes is certainly an improvement over traditional litigation, this recognition is not enough from the perspective
of restorative justice, as it fails to understand the social nature of conflict. In other words ADR does not question
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the basic understanding of disputes as isolated incidents limited to the individualistic level. Rather, ADR works to
find other ways to do justice as conceived of by the existing system.
What this highlights is the need to evaluate processes by their outcome (whether they restore or not) rather than
by the extent to which they differ from existing practices. However, it is important not to ignore the efforts made
to move towards restoration that do not constitute a restorative process. Many of the initiatives taken in the name
of ADR may not meet the demands of restorative justice, but it would be shortsighted not to recognize the
contributions such initiatives make to the overall ambition of achieving restoration. Many recognize that changing
systems is a slow and gradual process. In view of this reality they work within the bounds of the existing system to
make it less harmful to the interests of restoration.14¢ Included here are the many attempts at sentencing reform,
diversion programs, victim impact statements, community service as alternative to incarceration etc. A close
analysis of these practices will find them lacking many of the elements we have identified as necessary for
restorative justice. Such an evaluation is key for the development of truly restorative practices. However, it ought
not to discourage advocates from trying to better current practices while we await restorative ones. It is not wrong
from a restorative perspective to attempt to make things less retributive. What would be wrong, in that it would
inhibit the development of restorative practices, would be to think that the problems with the current system can
be addressed by changing a few practices, that real change is possible without questioning more deeply the idea of
justice at the root of such practices. 14
AGENTS OF RESTORATIVE JUSTICE
"Ultimately, whole new institutional structures are likely to emerge from the restorative justice approach.”**

In this final section we will turn to perhaps one of the most practical concerns: how to go about doing restorative
justice within our current justice system. We agree with Van Ness and Strong that restorative justice as a
normative perspective will ultimately require substantial reform of the current justice system; it is clear that
immediate whole-scale reform is neither possible nor desirable. Rather, change must occur gradually so as to avoid
losing the baby with the bathwater. There is little question, given the dissatisfaction and problems with the existing
system, that we need new institutions. However, these new institutions must ezerge from questioning and work
with the current practice. Thus, we need to move forward with the understanding of restorative justice in hand,
and inquire how the work of restorative justice might be done now in and with our current system. This work will
provide the foundation for more radical change in the future.
Detailed consideration of how and where restorative practices might be developed and utilized is cleatly the
agenda for the future. As this paper is intended to provide a conceptual framework that might serve as a starting
point for such work, we will not attempt such detailed analysis. There remain, however, a few important points
which warrant consideration before one attempts to develop restorative practices within or along side the current
justice system.
In this section we will explore some of the challenges of working for restorative justice within a dual system. We
will consider the role of government and community as agents of restorative justice. Finally, we will address the
process through which restorative practices ought to be developed.
Restorative justice within a dual system
The reality that restorative justice practices will (at least initially) exist within or along side the current judicial
system warrants some consideration of this relationship. Zehr has suggested that such an arrangement, particularly
with regard to the criminal justice system, ought to be the cause of some concern and caution on the part of
advocates of restorative justice. Specifically, he offers three reasons why restorative justice projects might not
achieve their objectives if run in conjunction with the existing criminal justice system. In looking forward to the
implementation of a restorative vision of justice, we would do well to bear such cautions in mind with a view to
designing a dual system that can accommodate the aspirations of restorative justice.14?
Zeht's cautions are directed specifically at the criminal justice system. However, we have alteady suggested that in
many ways the concerns raised with respect to the criminal justice system are generally appropriate to the rest of
the existing justice system. This is particularly so regarding concerns with the retributive nature of the criminal
justice system, as the rest of the justice system shares these retributive characteristics whether it be through
punitive awards in civil cases or simply the adversarial nature of the system as a whole. Zehr contends, then, that
attempting restorative justice from within the existing system could prove dangerous to the goal of restoration
owing to these factors:

1. the criminal justice system is by nature retributive and not restorative

2. the criminal system is oriented to offenders and not victims

3. when challenged, the instinct of the criminal system is towards self-preservation!30
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We have already alluded to the difficulties these characteristics of the current justice system might pose for
integrating a restorative approach.13! However, it is important to give some further attention to these challenges as
we consider the possibility of finding a home for restorative justice within the context of our existing justice
system. Like Zehr, Wright is also cautious in his approach towards restorative justice practices in a dual system.152
He is similarly concerned that the very aims, ambitions and structure of the current justice system might co-opt
restorative justice and frustrate the goal of restoration.
In order to address these concerns, it must be clear that a dual system -- one where restorative practices might co-
exist in some way with existing practices -- cannot mean simply adding restorative justice alternatives to the
current system. In other words, it is not possible to meet the needs of restorative justice by merely "adding on"
restorative practices to existing ones. Rather, the two systems must be connected and adjusted such that co-
existence and co-operation are possible. A dual system will requite changes to the current system as experiments
with alternative practices offer evidence of what works. As Zehr has suggested, being open and accepting of
change is not a notable characteristic of the existing justice system. As a result the development of a dual system --
one which truly makes room for a restorative approach -- may prove a difficult task. The example of the reception
of victim-offender reconciliation programs in Ontario highlights the resistance of existing systems to change.
The Victim/Offender Reconciliation Program (VORP) initiated in Kitchener Ontatio in 1974 (often referred to as
the "Kitchener expetiment") is generally credited with being the first program of its kind. As such it stands as one
of the first restorative oriented approaches to crime. The program enjoyed significant success during its several
years in operation. Judges were referring increasing numbers of cases to the program in order that offenders and
victims could meet and decide upon the appropriate remedy to address the harm the offender caused the victim.
However, a 1982 decision by the Ontario Court of Appeal resulted in a massive drop off in referrals to the
program. In the case of R. ». Hudson!3? a convicted man appealed a restitution order on the grounds that
circumstances made it too onerous for him to fulfill the terms of the order. While it was not at issue in the case,
the trial judge in his oral judgement went further than simply reversing or altering the restitution order in the case
at bar. He concluded that the way in which the restitution order was determined was itself improper. Specifically,
the court held that allowing the determination of restitution to be made through VORP programs was an
improper delegation of a judge's sentencing authority. This decision had serious implications for the Kitchener
program. While it was possible to get around this technical difficulty by bringing the results of the VORP
processes back into court to be pronounced upon by a judge, such steps discouraged judges from using the
program by sufficiently complicating and lengthening an already drawn out process. This serves as an example of a
situation where the existing system might have changed its procedures in order to allow for new and effective
practices. Instead, however, the system opted for self-preservation, maintaining its monopoly over dealing with
criminal behaviour.134
This is not to suggest that the existing system has been completely non-receptive to change. For example, the
1985 Young Offenders Legislation showed some movement towards encouraging alternative sentencing.13> In
fact, Kim Pate notes that "[d]iversion programs for youth that include victim involvement as a core component
have developed in every province of Canada, as well as in the Northwest Territories.156
In addition to the general resistance of the existing system to change, thete are other concerns the dual system
idea raises for restorative justice advocates. One which we have already addressed is the issue of voluntariness.
The worry here is that fear of punishment in the retributive system, and not a genuine commitment to restoration,
would prompt the participation of perpetrators in restorative processes. While this is certainly a possibility, one
ought to be mindful that it is possible to address this concern by providing realistic and proper information about
the nature of the restorative system so as to dispel the idea of it as a soft option.
There is also, of course, the issue of consistency when two systems attempt to operate in tandem. Wright claims
that:
It would be possible, as an interim phase, to operate it [restorative system] while courts still followed a retributive
philosophy, although that would inevitably lead to contradictions. This has been found in some of the experimental
projects operating within the existing system, where sentences on contrite offenders have included a conditional
discharge for attempted murder (admittedly in exceptional circumstances) and a custodial sentence for two
burglaries. 137
While such contradictions might well be of concern within a dual system, some vatiation between agreements is
inevitable, and, indeed, desirable in a restorative system given its contextual approach to resolving conflict. A
restorative approach seeks a response specific to the situation at hand. It seeks to avoid arbitrariness linking the
resolution to the details of the situation. The retributive system, on the other hand, addresses the arbitrariness
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concern by ignoring context, assigning the same punishment for the same type of act. That there would be
contradictions, then, when the two approaches co-exist, is hardly surprising. However, one might be comforted by
the fact that in choosing the restorative system individuals would be aware that the outcome would be context
specific (and thus difficult to predict at the outset).

This last point raises one final concern for restorative justice within a dual system approach. The concern relates
to the matter of gatekeeping between the two systems. It is raised by the question of who decides which case
belongs to which system, and what criteria will be applied. One should remember Zeht's caution that the existing
system has a propensity toward self-preservation when challenged. Given this propensity, there is a danger that
the current system could corrupt a restorative system if it holds the power to decide which cases to refer to the
alternative (restorative) system.1>8

Perhaps this concern is rooted in a more general worry that in a dual system restorative justice will always be
understood as the alternative to the status quo. As such, a restorative justice system would in some real sense be at
the mercy of the pre-existing system, being offered the castoffs from the current justice system. This might result,
for example, in only those cases which might otherwise have been candidates for discharge or probation being
referred to the restorative system. This would create a "netwidening" situation. Rather than keeping cases out of
the justice system, it would serve to keep cases in the system which otherwise would have been dismissed. In this
sense, restorative justice systems would serve to increase the number of individuals caught in the justice system.
This problem could be avoided, however, by ensuring that the choice to patticipate in a restorative justice system
is always left to the individual accused!>? and further that everyone has that choice.

State and Community as Agents of Restorative Justice

As we saw in our brief look at the roots of restorative justice ideas, they owe much to community driven initiatives
and to the "informal justice" movement generally. As an alternative to the current government centered and
operated system, it is not surprising that the development of restorative programs has come from the community
and not as the result (at least initially) of government action. The community driven nature of restorative justice is
perhaps necessary and appropriate given the importance of the community, and the need for contextual responses
to conflicts. However, while it is cleatly important and desirable for communities to play a key and even leading
role in restorative justice programs, does this exclude government from having any role as agents of restorative
justice?

Our description of a dual system suggests the answer to this query must be no; government can not be excluded
entirely as agents of restorative justice. A commitment to restorative justice requires a commitment from
government to be open to and facilitate change in the current system in order to make a dual system workable.
Furthermore, to exclude government would be to lose the expertise and resources government involvement
brings. Thus, an either or solution is not the answer. Restorative justice is not solely the business of government
or community. Rather, is best served through cooperation, with the two working together to use their resources
and skills to the best of their ability.

The contextual nature of restorative justice makes community involvement an imperative. The community is in
touch with, aware of, and most able to grasp the context. The community is able to mediate between micro and
macro level concerns, and thus able to be flexible in designing an appropriate response to a conflict. However,
communities can not do this (at least as effectively) without government assistance. Governments can provide
resources to ensure that all communities regardless of their economic situation are able to adequately attend to
conflicts. Remember the desite to ensure that justice not be determined by one's ability to pay, which was a
motivating factor in the move to a government centered system of justice in the first place. While government
involvement has had disastrous implications for the role of victims, it has, nevertheless, ensured that justice will
not be contingent upon the means of the victim to prosecute.

Further, as we suggested in our discussion of the protection of rights, in restorative processes some monitoring of
individual processes is required. The government is in a prime position to play a role in ensuring rights are
protected in the various processes. Government involvement could also be key in ensuring that some standards
are met with respect to restorative processes, that processes calling themselves restorative do indeed serve the
interests of restorative justice, that they include the necessary elements of restorative justice.

Developing Restorative Processes

Perhaps the most important point that must be made with respect to who ought to be agents of these processes is
that the development and operation of restorative processes must be consistent with the principles of restorative
justice. Thus, in looking forward to the development of restorative processes attention must be paid to who is
involved in and responsible for such development. Just as restorative processes themselves ought to involve all
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those with a stake in the matter, so too should these individuals and groups be involved in the development of
restorative justice processes. This demands that perpetrators, victims/victims groups, tepresentatives of the
various communities, government officials, etc. not simply be involved in the processes, but in the development
and design of these processes as well. That processes and projects aimed at restorative justice be developed in
ways which reflect the underlying values of restorative justice (participation, encountet, etc.), is key both to their
success and to the overall project of restoration. Developing restorative justice initiatives in a restorative way
actually works towards restoration. Further, including the different parties in the process is necessary for the
success of restorative processes. It means that parties will be committed to the process because they had some
part in its design. Restorative processes cannot simply be foisted upon people and be expected to work. Parties
need to gain an understanding of the aims and demands of restoration and have some say in what is required to
achieve it in their context.

Enabling participation in the development and operating of processes and programs will require a broad
commitment to education. It is not enough simply to make room for involvement in restorative justice initiatives.
Individuals must be equipped for participation. Existing and learning in a society so centrally focused on
retribution and adversarial methods of conflict resolution, there is little opportunity for individuals to gain a
different perspective on conflict or its resolution. The success of restorative justice programs and processes
depends on the patticipants' commitment to restoration, and their willingness to work towards that goal. This
commitment can only develop as a tesult of education and dialogue.

Finally, it is important to acknowledge the dynamic nature of restorative justice processes. Owing to the
contextual nature of restorative justice programs, the processes must be subject to ongoing evaluation and
constantly open to change and challenge.1?? This is another reason why general education and equipping of
citizens are required in any effort aimed at restorative justice. Working towards restorative justice must be an
ongoing process open to all.

CONCLUSION: The Road to Restorative Justice -- Getting from Here to There

It will be obvious from our elaboration of a conceptual framework for restorative justice that realizing the full
aspirations of this ideal entails enormous issues of institutional reconstruction and redesign. In this conclusion, we
can do little more than articulate what we consider the research, and policy development, agenda that flows most
immediately from the possibilities opened up by the restorative idea.

First of all, as we have discussed, any transition towards restorative justice will involve a complex interaction with
existing processes, institutions and roles. At the level of detail, the range of institutional practices to be rethought
is formidable--in the criminal context, the entry point for restoration can arguably begin as early as preventative
policing, extending through prosecutorial discretion, to sentencing (where, all too often, alternative approaches
have been taken as beginning). The challenge of weaving restoration into the various existing justice contexts
(ctiminal, family, commercial etc.) needs to be addressed in a context-by-context basis. In the criminal atea, where
rights of the accused have been extensively constitutionalized in a manner that assumes important features of the
present system, research must be undertaken on how this legacy may affect restorative possibilities, and how
Charter issues may have to be re-thought where the co-existence of restorative and conventional approaches is
contemplated.

Secondly, any move towards a restorative approach should presuppose a careful examination the issue of cross-
cultural understandings of justice. The conceptual framework supposes the possibility of cross-cultural dialogue
and understanding about justice, and therefore rejects a cultural relativist or determinist view. But supposing the
possibility of such dialogue does not, of course, obviate the need to undertake it. By necessity restoration must
respond to the moral intuitions of both wrongdoers and sufferers of wrong, however broadly defined. A
restorative approach will clearly not work unless there is a policy development process that at least could begin
with a broadly based consultation and dialogue with Canadians in all their diversity, asking hard questions about
why, for example, so many of us viscerally reach for punishment as a "solution"--a dialogue where voices of
wrongdoers and sufferers of wrongs must be present and in interaction.

Thirdly, there is an important agenda in what might be called normative psychology. Of course there is embedded
in the framework itself some such tentative psychology. Without making certain assumptions about what human
beings are like, what their needs are in general, one could say virtually nothing about restoration. At the same time,
as we have continually emphasized, there is an irreducible empirical, context-specific dimension to determining
what does restore, and whom. Unfortunately, while there is extensive literature about "healing" and so forth, the
end result to which the analysis is directed may be some form of inner peace or acceptance that is not the same as
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the restoration of relational equality in society. We have at a minimum to re-assess and re-interpret evidence about
"healing" or overcoming of victimization (ot guilt and shame in the case of wrongdoers) with an eye to the
restorative ideal itself.

Finally, we must not lose sight of the connection between the challenge of restorative justice and distribution of
resources more generally in society, equality of opportunity, and to some extent equality of social outcomes. It
must be more fully appreciated and documented just how much of the current, and threatened, social safety net is
connected to the opportunities for restoration. There is an interconnection between the decision on the one hand
to spend mote money on prisons and "bootcamps" and to reduce social assistance, publicly funded educational
opportunities, and access to crisis shelters. The need for empowerment, not punishment, implicit in the restorative
ideal entails a basic challenge to the re-orientation of public policy in many jurisdictions in recent years, including
Canadian jurisdictions. By choking off the support mechanisms needed for restoration, its enemies could
guarantee failure, all the while saying "I told you so". Thus, the resource implications of restorative justice need to
be studied with precision, and identified cleatly in any policy initiatives; the notion that a significant reorientation
of the social envelope may be needed should be entertained in any such studies.

1 Restoring relationships does not then necessarily mean restoring personal or intimate relationships but rather
social relationships of equality. For example, a restorative process dealing with spousal violence would not entail
the reconstruction of an intimate relationships between the individuals but would entail their co-existence with
security and equal respect within the same community.

2 See Alexandre Kojeve's argument about the necessary inadequacy of behaviourist accounts of drif to capture the
human phenomenon of drit: A. Kojeve, "The Specificity and Autonomy of Droit", trans. B-P. Frost, R. Howse,
D. Goulet, Interpretation: A Journal of Political Philosophy (1996).

3 Such research is itself incomplete as there is much to be done by way of a serious and comprehensive historical
research on the topic. We would be remiss if we did not use this opportunity to highlight the importance of such
scholarship to the future development of restorative justice theory and practices and entreat those appropriately
skilled to undertake such a task.

4 Howard Zehr "Retributive Justice, Restorative Justice" New Perspectives on Crime and Justice - Occasional Papers Series
(Kitchener: Mennonite Central Committee, Canada Victim Offender Ministries 1985) at 12. (emphasis added).
(Hereinafter: Zehr 1)

3 John Braithwaite 1997 Restorative Justice: Assessing an Immodest Theory and a Pessimistic Theory. Review Essay Prepared
for University of Toronto Law Course, Restorative Justice: Theory and Practice in Criminal Law and Business
Regulation. This article is also available on the World Wide Web, Australian Institute of Criminology Home Page -
- http:/ /www.aic.gov.au at 3.

¢ Herman Bianchi Justice as Sanctuary: Toward a System of Crime Control (Bloomington: Indiana University Press, 1994)
at 10. (Hereinafter: Bianchi)

I Bianchi at 9.

8 Bianchi at 10.

2 Bianchi at 9. Bianchi defines anachronism as a problem of historical interpretation. "Anachronism is the tendency
to make a false reconstruction of history by attributing our own models of thought, customs, and social structures
to a petiod of history to which they could not have belonged." Among the anachronisms developed in support of
our current conception of justice is the use of the idea of criminal law with respect to ancient societies. Bianchi
claims that "[t|he mere use of the terms ¢riminal law and crime control in reference to ancient law and legislation is
already an anachronism. After using the modern word erime in a historical study of ancient law, we then apply it to
a culture which, like all ancient cultures, had no official public prosecutors and not special criminal trials, a culture
in which ctiminal policy was not even a part of public law." In particular Bianchi points to the fact that neither the
Romans nor the Greeks had any word meaning crime or punishment. Perhaps the most widely believed
anachronism with respect to concepts of justice is the use of the bible and Hebrew law as justification for
retribution. The Jex falion, of the Old Testament, "an eye for an eye" is repeatedly cited as justification for
retribution. As a result many assume that the primary theme of the Old Testament and Hebrew justice generally is
retribution. This has served as powerful support for our retributive system. However, there ate setious problems
with the use of the Jex Zalion for these purposes. As Zehr reminds us, this phrase, taken as central to the concept of
justice in the Old Testament, actually only appears three or four times. (Zebr 1 at 10) Perhaps most problematic,
however, is not the infrequency with which it appears but the inaccuracy with which it is translated. While Zehr
suggests that the translation of an "eye for an eye" as a retributive demand is an oversimplification, Bianchi is
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much stronger in his censure. "We are here concerned with a gross example of intentional "errot" in the
translation of a Biblical text." (Bianchi at 29.) He explains "[i]n nearly all passages in the Old Testament where
English and European translations use such terms as retribution, retaliation, 1 ergeltung (German), and vergelding
(Dutch), we find in the Hebrew text the toot sh--m, well known as shalom, signifying "peace"." In fact, he
continues, not only is retribution not intended it is specifically forbidden as the bible commands "Don't retaliate,
for mine is the peace, says the Lord." (Bianchi at 29.) "An eye for an eye" was intended as a limit not a call to
retribution. German Theologian Martin Buber has translated the passage as "an eye for the compensation of an
eye and a tooth for the compensation of a tooth." This suggests, as Zeht does, that the fex zalion was intended to
bring peace through compensation aimed at maintaining the power balance between groups. When the constituent
elements of society were families and tribes as was the case in the time of the Old Testament, it was possible to
conceive restoration of social equality as entailing the sacrifice of a member of the perpetrator's tribe in
compensation for the loss of the victim from her tribe. The focus however, was compensation, re-establishing the
balance disturbed by the loss of a member of ones tribe. The idea of shalom, restoration and not retribution was
central to the concept of justice in the Old Testament. "Restitution and restoration overshadowed punishment as
a theme because the goal was restoration to right relationships." (Zehr 7 at 11.)

10 Howard Zehr Changing Lenses: A New Focus for Crime and Justice (Watetloo: Herald Press, 1990) at 106.
(Hereinafter Zehr 2)

WU Zehr1at6/7.

12 Zebr 2 at 100.

13 Zehr 2 at 107.

14 Daniel Van Ness and Karen Heetderks Strong Restoring Justice (Cincinnati: Anderson Publishing Co., 1997) at 6
(Hereinafter Strong).

13 E. Adamson Hoebel The Law of Primitive Man: A Study in Comparative Legal Dynamics New York: Atheneum,
1973) at 279.

16 Zehr notes that even when these options were used they were limited. Vengeance was tempered through the
existence of sanctuaries where individuals accused of wrongdoing could seek shelter and protection from
retribution. (See generally: Bianchi Justice as Sanctuary: Toward a System of Crime Control) Coutts too were limited in
their powers. They were not able to initiate or continue prosecution without a victim pressing the accusation. The
courts actually operated within the context of community justice, fulfilling a referee-like function aimed at
balancing the power between the two parties so that they might come to some agreement.

17 Zebhr 2 at 104.

18 Bianchi at 15.

19 Bianchi at 16.

20 Zebr 2 at 107.

2L Zebr 2 at 110. Van Ness argues that "countries which trace their legal heritage to England can point to the reign
of William the Conqueror as the turning point from restitution-centered justice to state-centered justice. William
and his descendants used the legal process to increase their political power, competing with the growing influence
of the church over secular matters under canon law, and with local systems of dispute resolution controlled by the
barons." Daniel Van Ness "Restorative Justice" Burt Galaway and Joe Hudson eds., Criminal Justice, Restitution, and
Reconciliation Monsey, New York: Criminal Justice Press, 1990) at 7/8. (Hereinafter: I7an Ness 1)

22 See generally: Harold J. Berman Law and Revolution: The Formation of the Western Legal Tradition (Cambridge, Mass.:
Harvard University Press, 1983).

23 Zebr 2 at 110.

24 Zehr 2 at 112.

2 Van Ness and Strong offer a helpful chart distinguishing the ancient approach to crime from our current
approach. Strong at 7.

IAncient Pattern Current Pattern
Injury to victims and their families in
Crime the context of the community Violation of the law
. Victims, offenders, community and
Parties ’ ’ ty Offenders and government

government
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Reduce future lawbreaking through
Repair damage and reestablish right  [rehabilitation, punishment, deterrence

Goal . . : I
relationships and/or incapacitation.

26 In the discussion of the literature that follows, the language of victim and perpetrator or offender is often
adopted in signaling two categories of persons who are to be restored. This language is misleading in a number of
respects in light of the approach to restorative justice articulated in this paper. First of all, it implies that restorative
justice is limited to the criminal context. Secondly, in adopting the bipolar image of more conventional theories of
justice, it hides the potential of the restorative approach in dealing with situations where simple notions of agency
do not easily capture the complex involvement in a wrong a variety of individuals and collectivities (for example
inter-generational responsibility, the liability of corporations or other collective entities, etc.) We have tried not to
prejudge these issues by using wrongdoer and sufferer of wrong in our own expressions of the categories, but
even this is an oversimplification. For example, in a corporation where systemic discrimination has occurred
against minorities, restoration of the "victims" may also require restoration of others who neither could claim to
be discriminated against themselves nor were directly involved in discrete wrongful acts of discrimination. By
virtue of being implicated in an unjust "system" they will have restorative needs (perhaps for therapy, education,
dialogue) but classifying them either as "victims" or "offenders", "wrongdoers" or "sufferers of wrondoing " is
misleading. This issue is explicitly addressed below at p.43, when we discuss "who" is to be restored.

2L Strong at 9.

2 R. B. Mgeke "Customary Law and Human Rights" The South African Law Jonrnal 1995:364 at 365.

2 Charles Villa-Vicencio "Identity, Culture, and Belonging: Religious and Cultural Rights" John Witte, Jr. and
Johan D. van der Vyver eds., Religions Human Rights in Global Perspectives: Religious Perspectives The Hague: Martinus
Nijhoff Publishers, 1996) at 527. Also see: Gabriel Setiloane African Theology: An Introduction (Johannesburg:
Skotaville Publishers, 1996); Valiant A. Clapper "Ubuntu and the Public Official" Publico December 1996 at 27;
Lionel Abrahams, "Ubuntu ot not to?" Sidelines June 1997 at 1.

30 See generally: John O. Haley "Confession, Repentance and Absolution" in Martin Wright and Burt Galaway eds.
Medjation in Criminal Justice London: Sage Publications 1989) 195 (Heteinafter: Haley); Daniel H. Foote "The
Benevolent Paternalism of Japanese Criminal Justice" Cal. L. Rev. 80 (1992): 317; Strong at 60.

31 Haley at 195.

32 Haley at 199.

33 Haley at 209.

34 "The Native Indians and Inuit of Canada's Northwest Territoties have traditionally enjoyed justice systems
based upon the restoration of order and reparation to the injured party. These types of traditional justice have
been ignored by the Anglo-Canadian criminal justice system..." Curt Taylor Griffiths and Allan L. Patenaude "The
Use of Community Service Orders and Restitution in the Canadian North: The Prospects and Problems of
"Localized' Cotrections" Burt Galaway and Joe Hudson eds., Criminal Justice, Restitution, and Reconciliation (Monsey,
New York: Criminal Justice Press, 1990) at 145.

35 Rupert Ross in his book detailing his experience with aboriginal approaches to justice cites the examples of
sentencing circles in Canada's North, Family Group Conferencing in New Zealand and The Navajo peacemaking
processes in the United States as just a sample of the kinds of restorative initiatives developing in and out of
aboriginal understandings of justice. Rupert Ross Rezurning to the Teachings: Exploring Aboriginal Justice (Toronto:
Penguin Books, 1996) chapter one. (Hereinafter: Ross)

36 Ross at 15.

3 As quoted in Ross at 27.

38 Strong at 24.

3 We are indebted to the work of Van Ness and Strong in this area. See S#rong at 16.

40 See generally: Jerold Auerbach Justice without Law? New York: Oxford University Press, 1983); Nils Christie
"Conflicts as Property" Burt Galaway and Joe Hudson eds., Perspectives on Crime 1 ictims (Toronto: The C.V. Mosby
Company, 1981); Roger Matthews, "Reassessing Informal Justice" in Roger Matthews ed., Informal Justice?
(Newbury Park, C.A.: Sase Publications 1988).

4 See generally: Stephen Schafer Compensation and Restitution to Victims of Crime (Montclair, NJ: Patterson Smith,
1970); Stephen Schafer "The Restitutive Concept of Punishment" Joe Hudson and Burt Galaway eds., Considering
the Victim (Illinois: Chatles C Thomas, 1975); Randy E. Barnett and John Hagel, eds., Assessing the Criminal:
Restitution, Retribution, and the 1.egal Process (Cambridge, MA: Ballinger Publishing Co., 1977).
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£ See Generally: F. Catrington and G. Nicholson "The victims' movement: An idea whose time has come"
Pepperdine Law Review 11 (23), 1984 at 1.

43 See generally: Robert Coates "Victim-Offender Reconciliation Programs in North America: An Assessment”
Burt Galaway and Joe Hudson eds., Criminal Justice, Restitution, and Reconciliation (Monsey, New York: Criminal
Justice Press, 1990); Dean Peachey "The Kitchener Expetiment" Martin Wright and Burt Galaway eds., Mediation
and Criminal Justice: Victims, Offenders and Community Newbury Park: Sage Publications, 1989). (Hereinafter: Peachey)
4 See generally: Christine Alder and Joy Wundersitz, eds., Family Conferencing and Juvenile Justice: The Way Forward or
Misplaced Optimism? (Canberra: Australian Institute of Criminology, 1994).

4 Martin Wright agrees as he argues that "[t|he boundaty between crime and other harmful actions is an artificial
and constantly changing one. Crimes are not necessarily different in kind from other actions by which people
harm each other. If a neighbour claims a strip of land by moving the fence, the conflict is treated as a civil one; if a
thief lays claim to a car, it is defined as a crime, but is still essentially a conflict over ownership. The theft is usually
committed by a person who is a stranger to the victim; there is no inherent reason for dealing with the two
incidents in different ways, and indeed crimes do also constitute civil wrongs." Martin Wright Justice for 1 ictims and
Offenders (Philadelphia: Open University Press, 1991) (Hereinafter Wright 7).

46 Zehr 1 at 3.

4 Zehr has compared the change required to that of a paradigm shift.

48 As quoted in Braithwaite at 5.

2 Braithwaite at 5.

30 17an Ness 1 at 10.

31 We have chosen to use the female pronoun consistently for the sake of grammatical convenience.

32 Van Ness 1 at 7. Also see: Strong at 56 fn: 33. The authors note the striking similarity between the U.K.
guidelines for restitution developed several years ago and King Ethelbett's schedules for restitution developed
1,400 years eatlier.

33 Van Ness 1 at 7.

34 For example see Ruth Mottis, A Practical Path to Transformative Justice (Toronto: Rittenhouse, 1994); Jonathan
Burnside and Nicola Baker, eds., Relational Justice: Repairing the Breach (Winchester, UK: Waterside Press, 1994);
Marlene A. Young, Restorative Community Justice: A Call to Action (Washington, DC: National Organization for
Victim Assistance, 1995).

35 Van Ness 1 at 8.

36 Tt is interesting to note that the Hebrew word for "retribution" ot "recompense" shillen is also derived from the
same root as shalom and shillum. Van Ness and Strong have suggested that in fact the idea of vindication came part
and parcel with this idea of restitution. The concern was vindication for the victim and more generally for the law
itself. However, as Van Ness and Strong rightly argue this notion of vindication has been misunderstood and
misappropriated in our contemporary idea of retribution. It was not retribution in the sense of revenge, in fact
they note the word for this idea is derived from an entirely different soutce. Instead, it meant retribution "in the
sense of satisfaction or vindication." S#ng at 9.

3 Van Ness 1 at 8.

38 To avoid confusion "recompense" or "teparation” might be used to desctibe the notion of restitution as part of
restorative justice and to distinguish restitution as embedded in such a process from restitution as an independent
conception of justice.

39 See Generally: E. Weintib The Idea of Private Law (Cambridge, Mass: Harvard University Press, 1995).

% See for an example of the role of social dialogue in the realization of social equality J. Nedelsky and C. Scott
"Constitutional Dialogue" in J. Bakan and D. Schneiderman, eds., Social Justice and the Constitution: Perspectives on a
Social Union for Canada (Ottawa: Catleton University Press, 1992) at 59.

61 See generally John Braithwaite and Philip Pettit, No# Just Deserts: A Republican Theory of Criminal Justice (Oxford:
Clarendon Press, 1990) (Hereinafter: Pestil)

82 Pettit at 3.

83 Pettit at 5.

&4 Pettit at 5.

8 Wright 1 at 5.

86 Pertit at 4.

7 This is not to say that the demands of restorative justice do not impose a range of important criteria and
constraints on the process. See "Rights Protection" section below.
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88 Zehr 1

% "Punishment is supposed to possess the value of awakening the feeling of guilt in the guilty persons; one seeks in it
the actual snstrumentnm of that psychical reaction called "bad conscience", "sting of conscience". Thus one
misunderstands psychology and the reality of conscience even as they apply today: how much more as they
applied during the greater part of man's history, his prehistory! . . . Generally speaking, punishment makes men
hatd and cold; it concentrates; it sharpens the feeling of alienation; it strengthens the power of resistance". F.
Nietzsche, "On the Genealogy of Morals" W. Kaufmann tr. And R. J. Hollingdale in W. Kaufman, ed., On
Genealogy of Morals and Ecce Homo (New York: Vintage, 1967) 11, 14.

10 See generally 17an Ness and Bianchi

7L Not only does this system provide an escape for offenders, in many ways this system is also easier and provides
some measure of escape and comfort for members of society. The individualism undetlying retributivism places
the focus and the blame on isolated individuals and away from society. "It enables “us' to blame “them', and thus
to avoid recognizing, finding time for, and paying for, the tasks and social reforms which could alleviate the extent
and setiousness of crime." Wright 1 at 110.

22 In our following discussion of restorative justice practice we focus on situations where there has been a discrete
wrong by an identifiable perpetrator where the victim is known. However, this does not mean that a restorative
approach is only appropriate to these situations. As we discussed eatlier, restorative justice is not limited to the
level of individuals but can be used at the level of groups, institutions or communities. Thus, it is important to
address the possibility that restorative justice looks promising for dealing with longstanding issues of oppression,
inequality and disparity.

B See generally Jennifer Nedelsky "Reconceiving Rights As Relationship" (1993) 1 Rev. of Constitutional Studies at 13;
M. Kay Hatris "Moving into the New Millenium: Towards a Feminist Vision of Justice" The Prison Journal 67/2
(1987): 27-38; Christine Koggel Perspectives on Equality: Constructing a Relational Theory (Maryland: Rowman and
Littlefield Publishers, Inc., 1998)

4 The extreme of collectivism on the one hand separates the individual and other by subordinating; the extreme
of individualism on the other also separates, placing the individual above the other.

B See generally Jennifer J. Llewellyn "Justice for South Africa: Restorative Justice and the South African Truth and
Reconciliation Commission" Christine Koggel ed., Moral Issues in Global Perspectives (Ontario: Broadview Press,
1998).

76 Van Ness and Strong identify three fundamental propositions which they claim advocates of restorative justice
seem to agree upon as those which ought to undetlie any attempts to construct a restorative justice system. Again
their comments are directed at restorative justice in the criminal justice context. They suggest that:Restorative
justice views crime as more than lawbreaking, instead crime causes multiple injuries to victim, community and
offendet]Justice should seck to repair these injutiesGovernment cannot monopolize response to crime, the
community must be empowered and such response must involve the victim, offender and the community. S#rong
at 31.

TI We are making a distinction here between who ought to be involved as participants in the process and who
(which actors) ought to set up/facilitate/run such processes. The latter issue will be addressed in the section
which considers agents of restorative justice.

78 Van Ness and Strong make this point with respect to a restorative justice approach to crime. "Crime is not
simply lawbreaking, it is also injury to others; it is not simply the manifestation of an underlying injury, it is also
the creation of new injuries. ... As we will see, these injuries exist on several levels and are experienced by victims,
communities and even offenders." S#ong at 4.

7 The school of thought Victimology offers a different perspective. Victimology was so named to distinguish it
from Criminology and its focus on criminals. Victimology looks at the ways in which the victim was involved in
and responsible for crime. In his 1968 work Stephen Schafer argued that "[i]n a sense, the victim shapes and
molds the criminal and his crime." See: Victimology: The Victim and His Criminal (Reston, Va.: Reston Publishing
Company, 1968) at 34. Daniel Van Ness explains that victimologists separated victims into different categories
according to their level of responsibility for the crime. Three basic categories developed: the unrelated victim,
having no responsibility for the crime; the provocative victim, whose actions provoke the offender; and the
precipitative victim who does not act to provoke the criminal but whose behaviour entices the offender. Daniel
Van Ness Crime and its Victims (Ilinois: Intervarsity Press, 1986) at 29 (Hereinafter: I7an Ness 2) . Also see
generally: Stephen Schafer "The Beginning of Victimology" Burt Galaway and Joe Hudson eds., Perspectives on
Crime Viictims (Toronto: The C.V. Mosby Company, 1981) 15 (Hereinafter: Crime Victims); B. Mendelsohn "The
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origin of the doctrine of victimology" Excerpta Criminologica 1963, 3(3); H. von Hentig The Criminal and His Victim:
Studies in the Sociology of Crime (New Haven Conn: Yale University Press, 1948). We clearly do not want to suggest
that the victim is "responsible” for the harm she experiences. In fact, we identify this as the distinguishing feature
of victims as opposed to wrongdoers. However, victimology does offer an important caution against viewing the
relationship between victim and offender too simplistically. In many instances (particularly where the victim and
offender are known to one another before the wrongdoing/conflict) there ate factors on both sides leading up to
the specific harm-causing event at issue.

80 Strong at 54.

81 Van Ness and Strong offer diagrams for who should be compensated. S#ong at 92-92. While we agree that there
may be a concern with limited resources with respect to matetial (tangible) damages, often the indirect harms
experienced by secondary victims are intangible and might be addressed through participation in a restorative
justice process and the plan of action arrived at through this process.

82 17an Ness 2 at 28. Van Ness also suggests that this victim blaming mentality may be behind the early trends in
victimology, seeking to ascribe responsibility to the victim for her part in the crime.

83 Zehr 2 at 230.

84 Strong at 112.

85 We must acknowledge the difficulty of defining notion of "the community" central to restorative justice. What
is cleat is that this idea must be contextualized to each particular challenge of resotration. The relevent community
for a particular restorative justice process will be one comprised of those with a stake in the situation. One of the
difficulties, of course, is that these communities will not always be identifiable before the process itself. This does
not pose, however an insurmountable obstacle to restorative justice. In fact, it may highlight what is an advantage
of such processes, namely that in bring together those with a stake in particular situation the process is able to
generate and strengthen community. The case of South Africa provides an illustration of the complexities of
identifing the relevent community (communities) for the purposes of a restorative process. The Truth and
Reconciliation Commission process in South Africa encompassed different communities and the relationship
between them. For example, the immediate support communities of both victims and petrpetrators were involved
in the process (families and friends), the wider racial and ethnic communities drawn along the historical apartheid
divides and the process itself was a central element in the building of a general South African commuonity
(society).

86 Strong at 32.

87 This is the idea behind victim/offender panels or groups. Van Ness and Strong explain that "[a] victim-
offender panel (VOP) is made up of a group of victims and a group of offenders who are usually linked by a
common kind of crime, although the particular crimes of which they were the perpetrators or offenders are not in
common." Lanuay and Murray describe such a project in England called Victims and Offenders in Conciliation
(VOIC) aimed at addressing incidents of burglary. "The purpose is twofold: first to help victims to come to terms
with their burglaty; second to confront offenders with the results of crime." These programmes bring offenders
together with groups of victims. The offenders and victims are not connected in a direct way. Rather, they are
connected by their involvement in burglary. Such panels are an option when a particular victim is not willing or
able to meet with their offender. Instead, offenders meet other victims of the same crime and hear their stories
and experiences. The victims also benefit from this experience. They are given a chance to humanize offenders
and to understand their motivation and experience in cases where their offender is not available or willing to meet
with them. See: Strong at 74; Gilles Lanuay and Peter Murray "Victim/Offender Groups" Martin Wright and Burt
Galaway eds., Mediation and Criminal Justice: Victims, Offenders and Community Newbury Park: Sage Publications,
1989) at 113; Gilles Lanuay "Bringing victims and offenders together: a comparison of two models" Howard
Journal, 24: 200-12; Tony Marshall Reparation, Conciliation and Mediation Home Office Research and Planning Unit
Paper 27 (London: HMSO, 1984).

88 Strong at 120.

8 Rupert Ross in his discussion of Hollow Water emphasizes the importance of healing the community if one is
to heal the individual. See: Rupert Ross Return to the Teachings: Exploring Aboriginal Justice (Toronto: Penguin Books,
1996).

2 As we will address both the victim and the perpetrator's participation must be voluntary. This does not mean
that the community cannot establish a process and encourage individuals to participate. Attention must be paid,
however, so that encouragement does not result in forcing individuals to participate. While wrongdoers cannot be
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forced to participate in a restorative process, failure to do so justifies and in many cases requires the community to
take necessary measures to protect itself against further harm from the wrongdoer.

9 Mark Chupp "Reconciliation Procedures and Rationale" Martin Wright and Burt Galaway eds., Mediation and
Criminal Justice: Victims, Offenders and Community Newbury Park: Sage Publications, 1989) at 56.(Hereinafter: Chupp)
22 ]t may also be easier to admit what happened in a restorative system because, as Wright notes, this does not
require an admission of guilt in the legal sense. The contextual nature of restorative justice allows the perpetrator
to offer an explanation of what happened instead of imposing the all or nothing choice of guilty or not guilty as in
the retributive system. For example, in a restorative system a perpetrator might admit that they harmed the other
person but claim that they did not intend to do so. This allows the perpetrator to take responsibility for her
actions and opens the door to repairing the harm done. Restorative justice promotes understanding and
explanation of the event over simply attaching a label to it.

93 The challenge of restoration where this is not possible, for example where the victim is dead, will be addressed
in the section below entitled "Challenges for Restorative Justice".

% See Generally: Michelle Patlevliet "Considering Truth. Dealing with a Legacy of Gross Human Rights
Violations" Netherlands Quarterly of Human Rights 16:2 June 1998 at 141.

9 Bianchi at 24.

% Bianchi at 26.

91 Peachey at 18; Strong at 87.

% As quoted in Chupp at 56 from ABC Documentary Special Going Straight (Hollywood: Dave Bell Associates,
1982).

2 Note here the distinction between restorative justice processes and existing victim-offender reconciliation
projects where the community involvement in the latter is restricted to the symbolic representation through an
impartial mediator (often volunteers drawn from the community).

100 An important counter-patt too narrative is listening. All too often we forget to look past the obvious active
parts of a process to the other components without which the process would fail. Listening is a key part of the
process -- without it narrative is meaningless as no one hears it.

101 Strong at 71.

102 This is so despite the work of victims' rights groups particulatly in the United States to entrench victims' rights
in their constitution.

103 Tt is interesting to note that similar protections do not exist in the civil system where the victim remains a party
to the case and in control of the prosecution.

104 For example, ensuring that the choice to participate is a voluntary one might entail the existence of support
systems for victims so that they have the help needed to recover enough to make a considered and informed
choice about participation. See: Chupp at 58.

105 John Braithwaite, in conversation with the authors, related an anecdote of a facilitator coming to him saying
she could not find any support people for a perpetrator involved in the restorative justice process for which she
was preparing. Braithwaite's response to her was to tty hatder. Braithwaite contends, and we agree, that it is
possible at least in principle to find a community of support for everyone, one just has to look harder in some
cases.

106 See Helen Reeves "The victim support perspective” Martin Wright and Burt Galaway eds., Mediation and
Criminal Justice: Victims, Offenders and Community (Newbury Park: Sage Publications, 1989) at 47. It is important to
address a common misconception about power imbalances in restorative justice processes. When we speak of
protection in this context most often it is assumed that it is the victim who requires protection. While it is often
true that victims must be protected from being re-victimized and secure from their fears that the perpetrator will
have access to harm them again, it is also often the case that it is the perpetrator in a restorative process that has
the least power. This is particulatly true in the case of power imbalances resulting from social status. Frequently,
perpetrators are from a lower socio-economic background, minority or other disadvantaged group. Couple this
with the fact that victims generally have much more support coming into the process and it is clear why careful
attention might have to be paid in order to ensure that the perpetrator is supported in the process.

W7 Chupp at 63.

108 Strong at 71.

109 Chupp at 61.

10 Tt may be unhelpful to even think in terms of a completion to the restorative process. Given that the aim of
restorative justice is restoration of relationships to ones of social equality, restorative justice entails striking and
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maintaining a balance of social equality. Thus, in some sense the bid for justice, understood restoratively, is an
ongoing process. However, this explanation may be too abstract to serve the needs of a justice system. What is
important to bear in mind is that the aim of a restorative process is the restoration of relationship and this may
take sometime after the end of the encounter between victim and perpetrator. A restorative justice process then
involves a great deal more than the meeting between victim/petpetrator/community. From the pre-meeting,
preceding assistance programmes aimed at recovery or rehabilitation where necessary to the execution of the
agreement and the follow up and evaluation -- a restorative process extends far beyond the encounter stage.

WL Chupp at 64.

12 Strong at 94.

U3 Bianchi at 26.

14 Bianchi at 27. He singles out imprisonment as particularly problematic in this regard. His conclusions ate,
however, casily extended to any mechanism which seeks punishment over resolution of conflict.

115 In our view this would be the case even where victim and perpetrator agreed "voluntarily" that the perpetrator
should suffer the infliction of pain as intrinsically restorative. This is because the infliction of pain for its own sake
is always an expression of power over another and hence of inequality and therefore in inherent tension with the
idea of restoration as restoration of social equality.

116 See generally Bianchi's discussion of the role of suffering in justice at 33.

U7 Strong at 41.

U8 Bianchi at 19.

19 Zehr 1at 1/2.

120 Strong at 46.

121 See Generally: Jennifer Llewellyn and Robert Howse "Institutions for Restorative Justice: The South African
Truth and Reconciliation Commission" unpublished paper University of Toronto, Faculty of Law 1998; Jennifer
Llewellyn "Justice for South Africa: Restorative Justice and the South African Truth and Reconciliation
Commission" Christine M. Koggel ed., Moral Issues in Global Perspectives (Ontatio: Broadview Press, 1998).

122 See generally: J. Braithwaite, D. Gibson and T. Makkai "Regulatory Styles, Motivational Postures and Nursing
Home Compliance" Law and Policy 16, 1994 at 363-94; John Braithwaite "Corporate Crime and Republican
Criminologist Praxis" F. Pearce and L. Snider eds., Corporate Crime: Ethics, Law and State (Toronto: University of
Toronto Press, 1995); John Braithwaite "The Nursing Home Industry" M Tonty and A.J. Reiss eds., Beyond the
Law: Crime in Complex Organizations, Crime and Justice: A Review of Research (Chicago: University of Chicago Press,
1994); John Braithwaite To Punish or Persuade: Enforcement of Coal Mine Safety (Albany: State University of New York
Press, 1985); John Braithwaite Corporate Crime in the Pharmacentical Industry (London and Boston: Routledge &
Kegan Paul, 1984).

123 See footnote 68.

124 See catlier discussion of voluntariness in "Theory" and "Rights Protection" sections.

125 The role of apology and forgiveness in the restorative process is worthy of further exploration and research.
See generally: Donald Shriver Jr. "An Ethic for Enemies: Forgiveness in Politics" (New York: Oxford University
Press, 1995); Nicholas Tavuchis, "Mea Culpa: a sociology of apology and reconciliation" (Stanford, California:
Stanford University Press, 1991).

126 See Robert Coates "Victim-Offender Reconciliation Programs in North America: An Assessment” J. Galaway
and ]. Hudson eds., Criminal Justice, Restitution, and Reconciliation New York: Criminal Justice Press, 1990) at 128;
Kim Pate "Victim-Young Offender Reconciliation As Alternative Measures Programs in Canada" Burt Galaway
and Joe Hudson eds., Criminal Justice, Restitution, and Reconciliation (Monsey, New York: Criminal Justice Press, 1990)
at 137-138.

127 Wright notes this is one of the concerns expressed with regard to mediation programmes in Britain. See Martin
Wright "Introduction" in Martin Wright and Burt Galaway eds., Mediation and Criminal Justice: Victims, Offenders and
Community Newbury Park: Sage Publications, 1989) at 10. (Hereinafter Wright 2) Note this same concern
motivated our earlier consideration of rights protection within restorative processes. See "Rights Protection”
section of this paper.

128 One has to admit the possibility here that some individuals will not be capable of participating in a restorative
process. However, caution is required in making this decision. One must resist the temptation to exclude
individuals based on the nature of their wrongdoing. That is to say, one can not assume that some acts are so
heinous that individuals who commit them are prima facie excluded from participating in a restorative justice
process. It is important to understand that often it is those acts that violate relational ideal most that we think are
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so heinous their perpetrators cannot be a part of a restorative process. But this is illogical. Understood correctly, it
is these acts which are most in need of restoration as they most cleatly evidence the breakdown of social equality.
In addition, Wright points out that generally it is these very situations in which the victim's needs are greatest and
thus restorative justice would be more not less appropriate. (See: Wright 1 at 122) Torture is an example of one
such act. People frequently argue that tortures cannot be dealt with through a restorative process. However,
commitment to restorative justice means that this determination cannot be based on the nature of the act. Instead,
we must look at the individual and her ability to participate, to understand her actions, take responsibility for them
and work towards restoration. Some individuals may, after this examination, not be able to be a part of such a
process i.e.: insane persons or those individuals with sociopathic disorders.

129 This is in fact the only point at which offenders are eligible to participate in some restorative justice
programmes. See generally: Umbreit's discussion of the Genesee Project in Mark Umbreit "Violent offenders and
their victims" Mattin Wright and Burt Galaway eds., Mediation and Criminal Justice: 1V ictims, Offenders and Community
(Newbury Park: Sage Publications, 1989) at 99. However, one of the dangers of leaving restorative processes to
this stage is that the adversarial nature of the current justice system may pull the parties in conflict further apart
making restoration harder to achieve. See: Chupp at 66. Wright suggests that one of the ways in which the
adversatial system may have this effect is through necessitating a "winner" and a "loset." Often this official
intervention drives the parties further apart. In contrast, restorative outcomes are the result of negotiation
between the parties and thus allow for a "win/win" resolution. Wright 1 at 112.

130 Wright 1 at 114.

131 In his discussion of the issue Wright prefers the term general incentive because deterrence suggests example by
fear and punishment. General incentive would result from the involvement of society and their commitment to
protect relationships of social equality. Wright T at 115.

132 Wright 1 at 114.

133 Strong at 51.

134 Restorative Justice: The Public Submissions (Wellington New Zealand: Ministry of Justice, 1998) for copies contact:
Ministry of Justice, P.O. Box 180 Wellington, New Zealand.

135 Michael Freeman "Introduction" Michael Freeman ed., Alternative Dispute Resolution: The International Library of
Essays in Law and 1egal Theory New York: New York University Press, 1995.) at xi. (Hereinafter: Freeman)

136 Ernest Tannis A/ternative Dispute Resolution That Works! (Toronto: Captus Press, 1989).

3T Freeman at xi.

138 George W. Adams and Naomi L. Bussin "Alternative Dispute Resolution and Canadian Courts: A Time for
Change" Advocates’ Quarterly 17:2 (May 1995) at 142.

139 Galanter as quoted in Freeman at xi.

140 John Lover and Andrew Pirie Alternative Dispute Resolution for the Community: An Annotated Bibliography (Victoria:
Uvic Institute for Dispute Resolution, 1990) at vii. (Hereinafter: Lover and Pirie)

141 Kanowitz reminder that "the judicial system itself is an alternative dispute resolution mechanism -- an
alternative to self-help, to force, to violence, to anarchy" might prove helpful in understanding the claim the
courts ought to be included in our conception of ADR. Leo Kanowitz Alternative Dispute Resolution: Cases and
Materials Minnesota: West Publishing Company, 1985).

142 [ over and Pirie at vil.

143 Carolyn Stobo An Alternative Dispute Resolution Primer and Survey of Current Government Initiatives in Ontario: Current
Issue Paper 165 (Toronto: Ontario Legislative Research Service, 1995) at 2/3. (Hereinafter: Szobo)

144 Court-annexed ADR is a concept currently receiving a great deal of attention. Stobo describes it as "when one
or more processes such as mediation, early neutral evaluation, mimi-trials and arbitration are incorporated directly
into the court process." She explains that "[i]n those cases where alternative processes may be more suitable to the
resolution of a dispute, court-annexed ADR would permit the parties to pursue these processes voluntarily or, in
the absence of the parties' agreement, they could be required to pursue them by a court order prior to taking any
further steps in an action or proceeding." S7obo at 4.

14 D. Paul Emond "Alternative Dispute Resolution: A Conceptual Overview" Paul Emond ed., Commercial Dispute
Resolution: Alternative to Litigation (Aurora: Canada Law Book Inc., 1989) at 4.

146 Given the contrasts and conflicts between retributive and restorative conceptions of justice, it is not possible
that retributive practices can be made restorative. It is possible, however, to protect the harmful effects of the
retributive system such that restoration remains an option.
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147 This is what sentencing circles do. While they have been looked to recently as a means of addressing problems
with the ineffectiveness of western justice in aboriginal communities, viewing them as alternative practices misses
why they work. They work because they are rooted in a different conception of justice. So it is not enough to
examine the practice -- it is the process of which it is a part that is important for whether it meets the demands of
restorative justice.

148 Strong at 45.

149 The idea that the justice system might exist as a dual system either in the transition phrase to a fully restorative
system or as a more permanent arrangement is not without some existing inspiration. The Japanese example might
offer some guidance for the development of a two track system. See generally: John O. Haley "Confession,
Repentance and Absolution" in Martin Wright and Burt Galaway eds. Mediation in Criminal Justice (London: Sage
Publications 1989) 195; Daniel H. Foote "The Benevolent Paternalism of Japanese Criminal Justice" Cal L. Rev.
80 (1992): 317; Strong at 60. Also worthy of note is the old Federal Republic of Germany system (similar to the
Japanese approach) in which a court order is deemed unnecessary where reparation is made. The Austrian model
is also of interest in which if reparation where made before the police were notified of the offence then no offence
will be deemed to have occurred. See: Wright 7 at 119.

150 Zehr 2 at 233-235; and see discussion of Zeht's claims in S#ong at 59.

151 Tn particular see the discussion of retributive vs. restorative justice at 28.

152 Wright 2 at 12.

153 R, ». Hudson, O.C.A. Oral Judgement, January 7, 1982.

154 Tt is worth noting that a 1984 Reform Package to Federal Legislation proposed changes to the Criminal Code
which would have permitted judges to delegate their powers to VORP and similar programs. This package of
changes however was never passed.

155 While this legislation is currently undergoing revisions the recent Strategy for the Renewal of Youth Justice released
by the Federal Department of Justice suggests that support for alternative sentencing and diversion programs will
continue. A Strategy for the Renewal of Youth Justice (Ottawa: Department of Justice, 1998). See generally: K. Pate and
D. Peachey "Face to Face: Victim-Offender mediation under the Young Offenders Act" J. Hudson, J. Hornick
and B. Burrows eds., Justice and the Young Offender in Canada (Toronto: Wall and Thompson, 1988).

156 Kim Pate "Victim-Offender Reconciliation as Alternative Measures Programs in Canada" B. Galaway and J.
Hudson eds., Criminal Justice, Restitution, and Reconciliation New York: Criminal Justice Press, 1990) at 135.

LT Wright 1 at 124.

158 Wright 2 at 10.

159 Wright 2 at 10.

160 Peachey advocates the use of the word project with respect to restorative justice initiatives in the hopes that it
will reflect this fact of the fluid and changing nature of restorative justice approaches. He explains that project
reflects an attempt to do something that might utilize several different ways of accomplishing a particular task
whereas the term programme suggests something established or set in place. Peachey at 17.

5.5. Restorative Justice: Directions and Principles —Developments in Canada - 20028

There is no single, universally accepted definition of restorative justice, although a central feature of any definition
would include some notion of repairing the harm caused by crime and restoring the parties to a state of wellness
or wholeness which was disturbed by the criminal act. A working definition might be the following:

Restorative justice is an approach to justice that focuses on repairing the harm caused by crime while holding the
offender responsible for his or her actions, by providing an opportunity for the parties directly affected by a crime
— victim(s), offender and community — to identify and address their needs in the aftermath of a crime, and seck a
resolution that affords healing, reparation and reintegration, and prevents future harm.

8 Robert B. Cormier Restorative Justice: Directions and Principles —Developments in Canada 2002-02, Department of the Solicitor General

Canada http://www.sgc.gc.ca/EPub/Corr/e200202/¢200202.htm
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When we say that restorative justice is an "approach" to justice, rather than a programme or set of programmes,
we are speaking of the philosophy and values that underpin restorative justice. The values, as reflected in the
above definition, include responsibility, inclusiveness, openness, trust, hope and healing.

Restorative justice is often defined by way of contrast with the mainstream, adversarial system of justice in
Western countries (Zehr, 1990). For example, whereas crime in the mainstream system is defined as a violation of
the state, restorative justice sees crime as harm done to victims and communities. Whereas the victim in the
mainstream system is largely prevented from speaking about the real losses and needs resulting from the crime, in
restorative justice the victim plays a central role in defining the harm and how it will be repaired. Whereas the
mainstream system is operated and controlled by professionals, restorative justice allows the community to play an
active role in holding offenders responsible, supporting victims and providing opportunities for offenders to make
amends.

5.6. Restorative Justice - A Program for Nova Scotia - 2001’

What is Restorative Justice?

e  One key distinction between the traditional criminal justice system and the view which
restorative justice takes is the perception of crime. The view from the traditional criminal justice
system is that crime is a violation of rules and a harm against the state.

e  Restorative justice, on the other hand, sees crime as a violation of persons, where harm is done
to victims and communities and the relationships amongst all who live in the community of
harm.

e  This view accords a different standing to victims and community members, who are seen as
central to the process of reparation and accountability. It also identifies an obligation for the
offender to take responsibility and participate in the process of repairing the harm caused.

e  Restorative processes can take many forms, but common to all is the opportunity for a face to
face dialogue between the offender, the victim and the community. These meetings allow
participants to talk about their concerns and together determine what the reparation should be.

e  Restorative justice will not replace the formal criminal justice system, but allows for
enhancement of the system, and for the creation of new opportunities within existing justice
processes which may better meet individual and community needs.

Restorative Justice: What is it?10

Defining restorative justice can be elusive because it is a philosophical framework or a way of thinking about
crime and conflict, rather than a distinct model or system of law. It goes beyond how we think about crime and
conflict to how we think about ourselves collectively as a society. Furthermore, restorative justice comes in many
different forms depending on the traditions and preferences of the communities that adopt restorative
alternatives. Components of restorative justice that may exist in one community may not exist in others. There
are, however, broad parameters or principles within which almost all restorative justice initiatives fit. The best way
of highlighting these principles is by contrasting them with the existing court-driven adversarial system.>

9 Restorative Justice - A program for Nova Scotia, Update 2001, http://www.gov.ns.ca/just/tj/tj-update.htm

1 . s .
0 http://www.gov.ns.ca/just/1j/tj-ibackground. htm#whatisit
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Adversarial System

Restorative Justice

crime is defined as a violation of
rules, and a harm to the state
victim is inhibited from speaking
about his/her real losses and needs

crime is seen as a harm done to victims and communities

victim is central to the process of defining the harm and how it
might be repaired

offender, victim and community
remain passive and have little
responsibility for a resolution

offender, victim and community are active and participate in the
resolution resulting from the restorative forum

community is actively involved in holding offenders accountable,
supporting victims, and ensuring opportunities for offenders to
make amends

restitution is normal

community's role is limited

restitution is rare

controlled and operated by the state . ..
. overseen by the state, but usually driven by communities

and professionals who seem remote

the long-term protection of the public mandates a focus on the

methods of problem solving that include the reintegration of the

offender into the community and the preservation of his/her

dignity

offender is blamed, stigmatised and
punished

repentance and forgiveness are
rarely considered
assumes win-loss outcomes

repentance and forgiveness are encouraged
makes possible win-win outcome

In the current criminal justice system, victims frequently feel frustrated and left out of their own cases, except
perhaps for being witnesses. Restorative justice recognizes that victims have many needs. They need an
opportunity to speak about their feelings and to have the power restored to them that has been taken away by the
experience of the offence; they need recognition of the pain and suffering they have endured; and they also need
to understand the offender's motivation for committing a crime. Restorative justice recognizes these needs, and
allows for victim involvement in determining how those needs can best be met.

Restorative justice also provides community members with an opportunity to voice their feelings and concerns;
show disapproval of the offendet's behaviour without branding them an outcast; and be actively involved in a
process which holds offenders accountable and repairs the harm caused to the victim and the community.

In the conventional criminal justice system, offenders usually focus on avoiding punishment. The general fixation
on punishment as the principal tool for correcting behaviour drives offender responsibility underground. If the
only option available for offenders is a potentially harmful period of incarceration, nonacceptance of responsibility
will be the standard response. It is socially more valuable to have offenders acknowledge the harm their actions
have caused and right their wrong. Restorative justice requires offenders to take responsibility for their conduct,
and then take action to repair the harm their offence has caused to the victim and the community.

Restorative programs place a high value on a face-to-face meeting between the victim, offender and community.*
During the course of that meeting, each party is given an opportunity to tell the story of the crime from their own
perspective, and talk about their concerns and feelings. The meeting helps the parties develop an understanding
of the crime, of the other parties, and of the steps needed to make amends. The meeting concludes with an
agreement outlining how the offender will make reparation. Reparation can include monetary payment, service to
the victim, community service or any other outcome agreed upon in the process. Terms of the agreement can be
personalized to take into consideration the individual circumstances of the offender.

In the application of restorative justice, it will be necessary to assess each case based on its merits and the
circumstances of the victim and the offender.” Restorative justice is only available when offenders are prepared to
accept responsibility for their actions. Furthermore, for the more serious offences, an offender may still be
required to go to jail after participating in a restorative justice forum.

Page 68 of 112



Research Framework for a Review of Commmunity Justice in Y nkon
Community Justice — Definitions/Principles

5.7. The Effectiveness Of Restorative Justice Practices: A Meta-Analysis - 2001

e  Hssentially, the restorative justice paradigm begins with the premise that crime is a violation of people and
relationships (Zehr, 1990) rather than merely a violation of law. The most appropriate response to criminal
behaviour, therefore, is to repair the harm caused by the wrongful act (Law Commission, 2000). As such, the
criminal justice system should provide those most closely affected by the crime (the victim, the offender and
the community) an opportunity to come together to discuss the event and attempt to arrive at some
understanding about what can be done to provide appropriate reparation.

e According to Llewellyn and Howse (1998), the main elements of the restorative process involve
voluntariness, truth telling and a face-to-face encounter. Consequently, the process should be completely
voluntary for all participants; the offender needs to accept responsibility for the harm and be willing to openly
and honestly discuss the criminal behavior; and the participants should meet in a safe and organized setting to
collectively agree on an appropriate method of repairing the harm.

e Despite the increased attention given to restorative justice, the concept still remains somewhat
problematic to define as numerous responses to criminal behaviour may fall under the “restorative
umbrella.”

e The term has been used interchangeably with such concepts as community justice, transformative justice,
peacemaking criminology and relational justice (Bazemore & Walgrave, 1999).

e  Although a universally accepted and concise definition of the term has yet to be established, Tony F.
Marshall’s definition appears to encompass the main principles of restorative justice: “Restorative justice
is a process whereby all parties with a stake in a particular offence come together to resolve collectively
how to deal with the aftermath of the offence and its implications for the future.” (cited in Braithwaite,
1999, p.5)

5.8. Restorative Justice In Canada - 200112

What is restorative justice?
e  Restorative Justice is a way of viewing justice that puts the emphasis on healing relationships that

have been broken by conflict and ctime.

e Viewed through this lens, crime is understood as a violation of people and relationships and a
disruption of the peace of the community.

e Itis not only an offence against the state.

e  Restorative justice encourages the participation of victims, offenders and the community
affected by the crime in finding solutions that will achieve reconciliation and restore harmony.

Introduction

Restorative justice, an approach to crime that focuses on healing relationships and repairing the damage crime
causes to individuals and communities, is not a new idea. The concept has been accepted for some time by
governments, community organizations, Aboriginal organizations, interest groups, and even by courts that are
looking for more constructive ways to deal with crime. However, as more programs and initiatives are developed,
important questions are being raised as well. How do we balance the needs of victims, communities, and offenders
and ensure that everyone’s rights are respected? What is the most effective relationship between government and
community in developing these programs? How can we ensure that restorative processes do not end up restoring
unequal or even dangerous situations?

! Department of Justice Canada, Research and Statistics Division, Jeff Latimer, Craig Dowden Danielle Muise, “The Effectiveness Of
Restorative Justice Practices: A Meta-Analysis”, 2001, http://canada.justice.gc.ca/en/ps/rs/rep/meta-e.pdf
12 Justice Canada, Restorative Justice in Canada, 2001-11-19,http:/canada.justice.gc.ca/en/news/conf/rst/rj.html
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Recent years have seen a growing interest in the concept of restorative justice. The conventional attitude to crime
in Canada has been to see it in terms of abstract offences against the law or the state — an offender is found guilty
and punished, usually with fines or incarceration. Over the past two decades, the Canadian public has become
increasingly interested in alternative ways of resolving conflict and preventing crime. Many believe that our court-
based, adversarial system needs to be supplemented by other approaches that allow for the active involvement of
victims, offenders, and communities. Restorative justice tries to meet these needs by addressing the harm that a
crime has caused to the victim, the community, and even the offender. The goal is to repair the damage caused by
crime as much as possible, to restore harmony and stability, and to prevent further crime from occurring.

Since each jurisdiction in Canada is responsible for developing its own restorative justice programs, programs vary
from jurisdiction to jurisdiction. The purpose of this consultation paper is to provide a common set of
consultation questions that each jurisdiction may choose to use to gather input from communities and agencies in
the development of restorative justice programs].

The first part of this paper discusses the nature of restorative justice, identifies its basic principles, and describes
some core models that apply these principles. The second part looks at issues and concerns, and sets out specific
questions to be considered. For the purpose of this consultation, restorative justice is meant to be a complement
and support to the criminal law and the courts so that the justice system can provide a more effective and
satisfactory response to crime. This paper does not propose restorative justice as a replacement for the criminal
justice system.

PART I: RESTORATIVE JUSTICE — AN OVERVIEW

The nature and principles of restorative justice

Restorative justice approaches crime as an injury or wrong done to another person rather than solely as a matter
of breaking the law or offending against the state. Accordingly, it is concerned not only with determining
appropriate responses to criminal behavior, but also with reparation — that is, actions that attempt to repair the
damage caused by the crime, either materially or symbolically. Therefore, restorative justice encourages the victim
and the offender to play active roles in resolving conflict through discussion and negotiation. Instead of taking
over the process, and perhaps losing sight of the people who are directly affected, the state and legal professionals
become facilitators in a system that encourages offender accountability, full participation of both victim and
offender, and efforts to fix the damage that has been done. Thus, restorative justice is more than just a practice or
a program — it is a philosophy, a way of looking at crime and a response to crime based on the following
principles:

e  Crime is first of all a violation of relationships among people, not just an act against the state. Crime
results in harm to victims, communities, and offenders, and they must all be actively involved in the
justice process.

e All those affected by crime have roles and responsibilities and need to deal collectively with its impact
and consequences.

e  Restoration, problem solving, and the prevention of future harm should be emphasized.

The word "restorative" recognizes that the goal is to testore relationships, rather than simply to determine guilt —
but this means more than putting things back the way they were if the relationship was damaged in the first place.
In Aboriginal communities, for instance, where relationships include not only the offender and victim but the
extended family and community as well, the focus is on healing relationships and restoring them to an ideal state
of balance and harmony between the victim and offender within the community. Restorative justice requires that
wrongdoers make reparation to the victim, themselves, and the community, recognize the harm they have done
and be actively involved in making things right.

The idea that crime creates obligations is central to restorative approaches. The offender has an obligation to
provide reparation or compensation to the victim and to the community. The community is responsible for
defining standards of acceptable conduct and determining what can be done — materially or symbolically — to
repair the damage when these standards are violated.

It is important to be clear and consistent on the basic principles and goals of restorative justice. As programs are
developed, the number of definitions increase as well, and there ate already programs that claim to be restorative
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but do not seem to embrace this philosophy. Some advocates fear that restorative justice may be seen solely in
terms of saving costs and relieving pressure on the court system2. Restorative programs may come to have such
positive effects, but it is more important to focus on healing the harm caused by crime.

Restorative justice in Canada

Many Canadian jurisdictions are developing restorative justice programs and initiatives —some already have
comprehensive strategies, training material, and evaluation plans. A 1998 survey found almost 200 initiatives under
way across the country, including conferences, seminars, publications, and a wide range of programs3.

The approaches to restorative justice in these programs vary a great deal. Some encourage or even require the use
of mediation or other restorative processes in labour relations or in civil and family cases, while others focus on
criminal matters. In some jurisdictions, programs are delivered through community agencies, while in others
programs are administered by government departments. Finally, some programs are closely tied to Aboriginal or
community justice, while others emphasize crime prevention or alternative measures.

An important step came in 1996 when the sentencing principles in the Criminal Code were amended. The 1996
principles encourage the use of community-based sentencing and draw on key restorative elements such as the
need to promote a sense of responsibility in offenders and for them to acknowledge and make reparation for the
harm they have done to their victims and to the community. One important passage, patragraph 718.2(e), states
that "all available sanctions other than imprisonment that are reasonable in the circumstances should be
considered for all offenders, with patticular attention to the citrcumstances of Aboriginal offenders." This
statement, recently endorsed by the Supreme Court of Canada in the Gladue decision, acknowledges that many
Aboriginal justice projects use a restorative approach that builds on values of healing and restoring harmony in the
community.

The growing use of restorative justice in Canada was also highlighted in the October 1998 report of the Standing
Committee on Justice and Human Rights concerning victims of crime. The Standing Committee’s tepott, 17ctim's
Rights, a V'oice Not a 1eto , reviewed the role of the victim in the criminal justice system. The report discussed
victims' concerns relating to testorative justice and recommended that the proposed "Office for Victims" assess
restorative justice initiatives in Canada and develop principles or guidelines to ensure tespect for victim's interests.
The government's Response, tabled on December 16, 1998, agreed that restorative justice principles should ensure
respect for victims and protection of their interests.

As jurisdictions develop programs based upon restorative processes, several issues and challenges have emerged.
Even the words that are used can raise questions, such as what exactly is meant by "restorative" or "community".
For restorative justice programs to be effective, all of the parties involved must have a clear understanding about
goals, definitions, and principles. Appendix A includes a detailed discussion about guiding principles for
restorative justice.

Footnotes

1. This paper has been prepared by the Federal-Provincial-Territorial Working Group on Restorative Justice.

2. Approximately two billion dollars is spent annually maintaining Canadian penitentiaries and prisons. The annual costs for incarceration range
from about $44,000 per provincial inmate to $55,000 per federal inmate, and prison populations continue to grow. More troubling still, about
37% of federal inmates and 84% of provincial inmates are imprisoned for non-violent offences. For more information, please see the Canadian
Centre for Justice Statistics report, Adult Correctional Services in Canada 1997-98, and the Solicitor General of Canada report titled
Corrections Population Growth: Second Progress Report, which are listed in the suggested readings section of this paper.

3. Corrections Services Canada. (September, 1998). Inventory of Canadian Events and Initiatives Related to Restorative Justice. Ottawa:
Cortrections Setrvices Canada.

4. Chatterjee, Jharma. (1999). A Report on the Evaluation of RCMP Restorative Justice Initiatives: Community Justice Forum as Seen by
Participants. Ottawa: RCMP Community, Contract and Aboriginal Policing Services.

5. Roberts, Tim. (March, 1995). Evaluation of the Victim Offender Mediation Project, Langley, B.C. Final Report for Solicitor General of
Canada, page 104. Victoria, B.C.: Focus Consultants.

6. According to Carol La Prairie in a 1999 paper, "Some reflections on New Criminal Justice Policies in Canada: Restorative Justice, Alternative
Measures and Conditional Sentences".
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5.9. Restorative Justice: Its Promise, Its Challenges, and Its Place in a Democratic Society
- 200113

It is sometimes useful to refer to the three icons of democratic thinking that were the motto of the French
Revolution: "Liberté, Egalité, Fraternité". Many thinkers, Yves-Marie Motrissette from McGill University and the
Honourable Justice Chatles Gonthier of the Supreme Court of Canada, among others, have referred to these
principles in analysing the state of our current democratic thinking,.

I often find it helpful to refer to three principles of the democratic ideal of the French revolution - Liberty,
Equality and Fraternity - to reflect on some of the developments in our society. Yves-Marie Morrissette ironically
suggests that we know quite a bit about liberty, are just beginning to understand equality and know nothing at all
about fraternity.

Liberty was about curtailing powers of governments and certainly the traditional criminal law justice system does

that: presumption of innocence, limits on search and seizure powers, necessity of warnings prior to infringing on

suspects' ptivacy are all about protecting "liberty". The development of our criminal justice system is grounded in
the XIX™ century liberty ideals.

We can see that the recent challenges to the criminal law process are grounded in equality: new voices are being
heard, the voices of women - victims who were not often listened to, the voices of aboriginal communities that
were silenced. The sexism and the racism of the system are being challenged and efforts are being made to
respond to the claims. Equality is slowly being addressed by the system.

Perhaps restorative justice is about respecting the value of fraternity. It is a process directed at healing and not
solely punishing, at the future coexistence instead of isolation and disengagement. There is there a great promise.
Fraternity, brotherhood or sisterhood, could be a perspective that corresponds to the main values of restorative
justice: its respect for consensus building, for a sharing of power, for a greater listening and acknowledging.

However, no one wants a fraternity that does not take into account the values of liberty and equality. Hence, we
should be concerned about restorative justice as increasing social control and as operating in a context of
inequality. This is the challenge of restorative justice: to add to liberty and equality and not replace them in the
name of a new value.

In our view, fraternity has a place in democracy. And restorative justice must find its place within the justice
system. It cannot be just a sidebar; it must become a true alternative.

In formulating issues for research, the Commission believes it must look first at social problems as they present
themselves to Canadians, beyond traditional legal and jurisdictional boundaries. From an understanding of these
"real world" problems, the Commission can then go on to examine how the law is hindering or could facilitate
their resolution. Consequently, the Commission has developed a research agenda based on four complementary
themes: personal, social, economic and governance relationships instead of criminal law, administrative law. These
themes are not intended to categorize discrete issues. Most issues could be examined from any one of these four
relational perspectives. Rather, the themes represent a different emphasis in approaching issues.

It is under the theme of Social Relationships that the Commission has explored the notion of restorative justice. It
first published a discussion paper "From Restorative Justice to Transformative Justice", which aimed at exploring
the potential of restorative justice outside of the criminal law context - which I see is also a focus of this
conference.

13 Des Rosiers, Nathalie, President, Law Commission of Canada, Restorative Justice: Its Promise, Its Challenges, and Its Place in a Democratic
Society, November 19, 2001, http:
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One of the key messages of the discussion paper, which explains its title, was that we ought to see the process of
justice as a transformative one. A process through which patties are not only restored to their pre-conflict
situation - which may have led to the conflict in the first place - but a process that seeks to change the power
relationship between the parties: to transform them and transform their relationship for the better.

How to reach this ideal is what remains to be done. The Law Commission's vision was that such a transformative
exercise had to be done as well at the community level - individuals could not transform the relationship without
contextualizing it in their lives as community members.

How to involve the community? What does it mean to involve the community? How is community defined for
different purposes and in different settings? How can community involvement be encouraged and sustained? How
much responsibility can a community assume for conflict resolution? How can community capacity be expanded
and strengthened?

The Commission produced a video entitled "Communities and the Challenge of Conflict: Perspectives on
Restorative Justice". The Commission has continued its wotk on how law sustains or does not sustain the
development of healthy communities.

5.10. Developing a Restorative Justice Programme - 2000

What Is Restorative Justice?

- The justice system is a contentious topic among Aboriginal peoples in British Columbia, Canada, and around
the world.

o In Canada specifically, the current justice system has been imposed upon them, and in many
respects it is conceptually removed from the notions of justice that Aboriginal peoples hold.

o  The Canadian justice system, often referred to as “retributive justice,” has a foundational philosophy
that is antithetical to that of most Aboriginal groups and Nations in Canada.

o Research (both quantitative and qualitative) indicates that the current justice system does not work
for Aboriginals in Canada.

o The process and philosophy of the system is foreign to them, and results in high incarceration rates,
alienation, disintegration of self, family and community, and, does not achieve the system’s goal of
significant recidivism.

- Due to widespread non-acceptance of the functioning, and poor success rate of, the current system,
aboriginal communities are starting to consider alternatives to the current system that will work for their
people and operate according to their own values, needs and philosophies.

o  This change is fundamental to addressing old and deeply rooted problems that lie at the very core of
conflicts in Aboriginal societies: colonialism, repression, racism, and most specifically and most
importantly, the fundamental difference in the way conflict resolution is approached in Aboriginal
and non-Aboriginal societies.

o  Restorative justice is just that, a step towatd the restoration of autonomy, control, and development
of healthy Native societies.

o  Taking control of justice issues in the community is one stage of the process.

o Transgressions by and against each other are deeply personal matters to a community.

o Communities may see acts between two people as personal matters, but matters that have effects
beyond the victim and the victimizer.

o However, the current criminal justice system treats transgressions (when they are contrary to
specified laws) primarily as against the State, and the victim as the ‘witness’ of that contravention.

o  The settlement of a criminal matter is largely a closed matter between the victim, the State, and the
offender.

14 Michael R. Peterson, Developing a Restorative Justice Programme, Part One, Justice As Healing Newsletter, Vol. 5, No.3 (Fall 2000)

http://www.jahvol5no3.pdf
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But that is not the only, nor the most effective, way to consider actions of one person against
another. A community may decide that process simply does nothing to solve the problem. In fact, it
may be seen to exacerbate the problem.

Restorative Justice (R]) has come to be seen as an important catch-phrase that differentiates a more
inclusive and reparative method of dispute resolution from the retributive justice system (as used in
Canada, for example.)

It has been defined and described by a wide variety of writers, tesearchers, advocates and
practitioners, both Aboriginal and non-Aboriginal.

Still, it is essential that first a community identify what it is 7 seeks to address before commencing
on an action plan to implement it.

When the community speaks of R]J, what is it speaking about?

- Itis not enough to say that what is desired is a departure from the current justice system.

o

Themes

A departure from what? To what? The first step in exploring a departure from the current system is
to discuss three broad questions to help focus the journey’s destination:
®  What are our values regarding those who have acted in a disruptive manner?
®  What are our philosophies regarding “justice”?
®  What needs with respect to these aspects of our community are not being met by the
cutrent justice system? Can R] meet those needs?

- While there is no single definition that would adequately describe R] for every community, most R]
definitions can be said to share certain common themes.

o

o

A review of these themes should not necessarily influence any community’s perception of RJ,
however, it can help to see how others have described it.
A community can learn from the views of other similarly situated communities.

- RJ secks to balance the rights and the roles of victim, offender and community.

O
O
O

It is about restoring control; it is about healing, restoring harmony, relationships and balance.

It is about taking responsibility and making reparation.

The Euro-Canadian justice system is in many ways antithetical to this juridical approach to disputes.
Aboriginal peoples commonly approach disputes from a mediation perspective— the dispute is seen
as a disharmony, or a breakdown of relationships between the transgressor, the victim, and the
transgressor’s close and extended family and community.

The current system sees an offender’s action (when medical incapacity is not an issue) as a deliberate
antisocial act against another; cruelty or malice.

Or, a desire to gain at the expense of another. Aboriginal peoples see antisocial acts as a breakdown
in the harmony of the collective group; a disintegration of the offender’s social, physical and spiritual
connection to others; an imbalance in these forces.

While Aboriginal peoples seek to restore that harmony and balance, their focus being on the effects of
the transgression ' rather than the transgressor personally, the Euro-Canadian system seeks to
denounce conduct, deter recurrence by coercion and threat of punishment, protect citizens through
removal of the offender from among them, and promote a sense of responsibility for actions against
others and/or the state. Rehabilitation and reintegration are part of the current system, but the
approach is still far different from the ‘restorative’ views of these goals.

The current system still has problems of individual rights conflicts (as the basis of the system, as
opposed to communitarian foundations), stigma, long term effects from the punishment, and
problems with acceptance at the reintegration stage.

An R]J profile in summary
- While it is true there are many definitions of RJ, and many descriptions of it, still, some common elements
can be identified that lend some substance to the term, “restorative justice.”

o

Because one of the defining elements of R] is the reference to traditional methods of conflict
resolution in a community, the elements that are common to describing R] refer to it’s goass.

15 See for example the NS or BC governments’ outlines of how offences are broken down into “levels,” and the RJ programme possibilities for
each level of intervention from police contact to completion of sentence.
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o REstorative justice can be said to be a summary phrase, made up of the following constituent
elements:

- REparation — repairing the relationships that were affected by the transgressot’s actions

- REstitution — making amends for a loss, be it personal financial, or otherwise.

- REhabilitation — the transgressor works, with the aid of many participants, toward restoring
the balances in his or her life that have adversely affected relationships with the victim,
families and community in which he or she lives.

- RFEintigration — working toward acceptance of the transgressor back into the lives of all who
he or she has affected.

o  What is important to note is that these elements of the whole (being a concept of R]) are flexible, in

that they will make up the whole in an endless variety of ways, because the emphasis on each of
them will be case-specific.

REparation —  repairing the relationships that were affected by
the transgressor’s actions

REstitution —  making amends for a loss, be 1t personal financial,
or otherwise.

REhabilitation —  the transgressor works, with the aid of many

participants, toward resforing the balances in his
or her life that have adversely affected relationships
with the victum, famihies and community in which
he or she lives.

REmtigration —  working toward acceprance of the transgressor back
into the lives ol all who he or she has affected.

- When speaking of these broad goals and foci of R], the differences between the current Euro-Canadian
justice system are illustrated. Many writers have tabled the differences in approach between the two
systems. A compiled table would summarize such notable dissimilarities as:

Page 75 of 112



Research Framework for a Review of Commmunity Justice in Y nkon
Community Justice — Definitions/Principles

Restorative Justice

Retributive Justice { Euro-Canadian
System)

Focus is on problem solving, and
restoration ol harmony

Crime 1s a violation of relationship
between offender and victim

Action revolves around the victim, but
includes as well others affected by
those actions

The community may act as facilitator
in the restorative process

The offender 1s impressed with the
impact his actions had on the totality
of the community

Restoration 1s achieved through

Leading purpose of system is to
establish blame and assign guilt
The action 1s a violation of the State

The action revolves around the
oflender, not the victim

The Community does not play a
leading role

Actions are defined by “intent™ and the
process of the administration of
Justice.

Punishment 1s designed to:

. reconciliation . denounce
. restitution . deter
*  reparation *  protect society by separation

Columbia specifically require the participation of both the federal and provincial governments. While Part 3 will
go into detail about how those governments participate, in this Part the effect of their inclusion with respect to
models will be addressed.

Models

In British Columbia, the various models of R] programmes can be grouped broadly into four categories, however,
it is important to remember that the methods within these broad categories can still reflect the unique approach of
each community. The four categories are:

1. Mediation

2. Diversion

3. Participation in sentencing offender is against it 6 (preferring the usual process of PSR reports, and submissions
by counsel); and

* sentencing recommendations are just that — recommendations. A judge is not bound to accept them, however,
they are rarely rejected when the offender, Crown and judiciary are willing participants.7

Considering the distinctiveness of the categories and models of R], the best way to discuss the requirements, limits
and possibilities of these programmes is to discuss them by category. It should be noted at this point that this is
not a comprebensive review of restorative justice programmes. What this section discusses are common elements of typical

- or model programmes in each of the

5.11. Restorative Justice in Canada -2000'.

Aboriginal communities, for instance, where relationships include not only the offender and victim but the
extended family and community as well, the focus is on healing relationships and restoring them to an ideal state
of balance and harmony between the victim and offender within the community. Restorative justice requires that

10 Federal-Provincial-Territorial Working Group on Restorative Justice Restorative Justice in Canada: A Consultation Paper May 2000) available
from the Department of Justice Canada, http://canada.justice.gc.ca/en/ps/voc/tjpap.html.
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wrongdoers make reparation to the victim, themselves, and the community, recognize the harm they have done
and be actively involved in making things right.

The idea that crime creates obligations is central to restorative approaches. The offender has an obligation to
provide reparation or compensation to the victim and to the community. The community is responsible for
defining standards of acceptable conduct and determining what can be done — materially or symbolically — to
repair the damage when these standards are violated.

It is important to be clear and consistent on the basic principles and goals of restorative justice. As programs are
developed, the number of definitions increase as well, and there are already programs that claim to be restorative
but do not seem to embrace this philosophy. Some advocates feat that restorative justice may be seen solely in
terms of saving costs and relieving pressure on the court system?2. Restorative programs may come to have such
positive effects, but it is more important to focus on healing the harm caused by crime.

The nature and principles of restorative justice

Restorative justice approaches crime as an injury or wrong done to another person rather than solely as a matter
of breaking the law or offending against the state. Accordingly, it is concerned not only with determining
appropriate responses to criminal behavior, but also with reparation — that is, actions that attempt to repair the
damage caused by the crime, either materially or symbolically. Therefore, restorative justice encourages the victim
and the offender to play active roles in resolving conflict through discussion and negotiation. Instead of taking
over the process, and perhaps losing sight of the people who are directly affected, the state and legal professionals
become facilitators in a system that encourages offender accountability, full participation of both victim and
offender, and efforts to fix the damage that has been done. Thus, restorative justice is more than just a practice or
a program — it is a philosophy, a way of looking at crime and a response to crime based on the following
principles:

e  Crime is first of all a violation of relationships among people, not just an act against the state. Crime
results in harm to victims, communities, and offenders, and they must all be actively involved in the
justice process.

e All those affected by crime have roles and responsibilities and need to deal collectively with its impact
and consequences.

e  Restoration, problem solving, and the prevention of future harm should be emphasized.

The word "restorative" recognizes that the goal is to testore relationships, rather than simply to determine guilt —
but this means more than putting things back the way they were if the relationship was damaged in the first place.
In Aboriginal communities, for instance, where relationships include not only the offender and victim but the
extended family and community as well, the focus is on healing relationships and restoring them to an ideal state
of balance and harmony between the victim and offender within the community. Restorative justice requires that
wrongdoers make reparation to the victim, themselves, and the community, recognize the harm they have done
and be actively involved in making things right.

The idea that crime creates obligations is central to restorative approaches. The offender has an obligation to
provide reparation or compensation to the victim and to the community. The community is responsible for
defining standards of acceptable conduct and determining what can be done — materially or symbolically — to
repair the damage when these standards are violated.

It is important to be clear and consistent on the basic principles and goals of restorative justice. As programs are
developed, the number of definitions increase as well, and there are already programs that claim to be restorative
but do not seem to embrace this philosophy. Some advocates fear that restorative justice may be seen solely in
terms of saving costs and relieving pressutre on the court system?2 Restorative programs may come to have such
positive effects, but it is more important to focus on healing the harm caused by crime.

e  Asjurisdictions develop programs based upon restorative processes, several issues and challenges have
emerged.
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e Even the words that are used can raise questions, such as what exactly is meant by "restorative" or
"community".

e For restorative justice programs to be effective, all of the parties involved must have a clear
understanding about goals, definitions, and principles.

e Appendix A includes a detailed discussion about guiding principles for restorative justice.

5.12. Making It Safe: Women, Restorative Justice and Alternative Dispute - 2000 17

e  Alternative Dispute Resolution (ADR) is a term used to desctibe a number of different processes for
resolving disputes. “Alternative” refers to resolving disputes without bringing them before the court. In
ADR, the people with the problem name the issues that need to be discussed and work at creating a
resolution. They have more control over matters than if a lawyer was negotiating for them or if a judge
was making a decision about their problem. These programs are usually associated with non-criminal
types of disputes. The processes include Interest Based Negotiation, Conciliation, Mediation, Facilitation,
Arbitration and Court Annexed ADR.

e  Restorative Justice (R]) is most commonly associated with the criminal justice system. It is not a
distinct model or system — it is sometimes described as a philosophy and other times as a vision. In many
respects it is like choosing to look at conflict, crime and community through a particular lens - a lens
that keeps in mind the needs of the victim, the community and the offender. R] encourages dialogue and
responsibility for past behaviour while focusing on future problem solving and an understanding of the
obligations created by the offence. Restorative justice views crime as a violation of one person by
another, not simply a breaking of the law. Programs based on R] principles can include Community
Justice Forums, Sentencing Circles, Healing Circles, Victim Offender Mediation and Family Group
Conferencing. A restorative justice way of thinking can influence the way any alternative conflict
resolution program operates — whether the program is dealing with a dispute over money or property,
the misbehaviour of a young person which falls short of being reported to the police, a parent/child
relationship which draws the attention of Child Welfare, or adult criminal behaviour.

5.13. From Restorative Justice to Restorative Governance- 200018
—  There are many definitions of the concept, but none fully satisfy because none is ever complete — all except too much of
the criminal justice community.

—  For our immediate purpose, what is important are the themes that run through all of the definitions: fairness, equity,
citizen-engagement, accountability, reparation, forgiveness, inclusion, and healing or wellness.

—  “Restorative justice” is about including all of these principles in the purpose of the criminal justice system.
— It demands that justice be used to heal — primarily, but not exclusively the victims of crime.

— Italso requires that all stakeholders (victims, offenders, and community) have an opportunity to be involved in harm
assessment and reduction.

— But none of these concepts are exclusive to criminal justice — governance should respect all these principles too.

— And perhaps one of the roles of restorative justice is to point the way to implementation of restorative governance — a
less piece-meal, less politically expedient approach to dealing with social ills.

e  Restorative justice has assumed a legitimate place in criminal justice discourse.

o Itis being defined and redefined by the courts and participants in the criminal justice system.

17 Provincial Association Against Family Violence, Newfoundland and Labrador Making It Safe: Women, Restorative Justice and Alternative
Dispute July, 2000, http://www.nfld.com/~paafv/
18 Shereen Benzvy Miller (Correctional Services of Canada) and Mark Schacter (Institute of Governance), Canadian Journal of Criminology,
July 2000
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o Its evolution can be traced through Supreme Court cases (R v. Gladue, R. Proulx, R v. Wells)
and program development and everyone agrees that this is a positive step.

5.14. Restorative Justice in Cases of Domestic/Sexual Violence: Healing Justice? -
20001

Part II: Restorative Justice: What are we talking about?!

When the staff at The Church Council were writing the text for their restorative justice reflection sheet, we quickly
agreed on a title: "Restorative Justice: What Are We Talking About?!" There was very good reason for this. It had
become clear that the term "restorative justice”" was being used by different people and different groups to mean
many different things. The same was discovered in undertaking this research. Vatious statements were found
which made reference to the ambiguous nature of a definition. Pauline Bush, Executive Director of the Regina
Alternative Measures program, stated at the Saskatchewan PATHS conference, "I think there needs to be a lot
more understanding of what restorative justice stands for before we continue within this dialogue because clearly
it's something that's not understood within the room." 26 Irene Smith, the Executive Ditrector of the Avalon
Sexual Assault Centre in Halifax, Nova Scotia and also a participant at the PATHS conference, noted that the
definition of restorative justice was elusive in her experience with the new policy in Nova Scotia and that this
could lead to serious consequences. 27 She questioned how the limits of the program could be defined if the
actual program could not. 28 Bev Putra, another conference participant noted the differing definitions within the
Aboriginal community when she stated that, "Sentencing circles have different meanings...Each community is
unique and each community decides what a sentencing circle is to them. So, when you say a sentencing circle in
one community, it doesn't mean the same thing in another community." 29 To be sure, definitions of restorative
justice vary considerably.

Judge Bria Huculak took the PATHS conference participants through the evolution of the definition:

I want to start out with a definition because I think it's a particulatly good one. This is just a sentence: Restorative
justice is a way of thinking, a way of behaving, and a way of measuring. This was written in 1995...In 1990, some
writers had described restorative justice as a response to criminal behaviour that seeks to restore losses suffered by
crime victims and facilitate peace and tranquility among opposing parties. It was in 1991 described as having
principles of support and reparation for the victim with mediation being used if necessatry, reparation to the victim
ot the community, and cooperation in the rehabilitation of the offender with the limited use of restrictions or
detention. 30

In Keeping an Open Mind, the Provincial Association Against Family Violence agrees with the philosophy
approach when it defines restorative justice not as a distinct model or system of law but as a philosophy or vision
which keeps in mind the needs of the victim, the community and the offender. 31 The Association cites
community justice forums and sentencing circles as restorative justice initiatives and identifies some forms of
alternate dispute resolution as restorative in nature, while others are not. 32 Throughout this research, I also found
that others focused on shaming 33 and forgiveness 34 and defined restorative justice as being for the benefit only
of the victim and not the abuser 35 - all presuppositions that would be challenged by many in the field. Others
included programs or models within their definitions which would not be identified as restorative justice initiatives
by others. These included: family mediation and alternative dispute resolution, 36 as well as victim assistance and
victim participation in the criminal justice process. 37 It is important to note, therefore, that opinions on
restorative justice initiatives may be formed on the basis of the experience of programs that are not truly
restorative in nature.

19 Stephanie Coward Directed Interdisciplinary Studies, Carleton Unive erslt} December 2000 Restorative Justice in Cases of Domestic and
Sexual Violence: Healing Justice? http: 2 5
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There were some common areas, however. Overall, most agreed that restorative justice is a philosophical
approach to crime which includes a focus on three areas: the victim, the offender and the community. They also
agreed that restorative processes mean to meet the needs of each person affected by crime, and particularly those
of the victim. It does seem apparent that the first step in taking this conversation further would be to come to an
agreement on what restorative justice actually is.

For the purposes of this paper, and perhaps a way forward, I will use the desctiption of restorative justice and the
five essential components of the approach, as outlined in The Church Council's reflection sheet. Restorative
justice is described as:

...the popular name given to a wide range of emerging justice approaches that aim for more healing and satisfying
responses to crime. While each approach is different, these processes try to give active participation to those
directly involved or affected. Everyone hears each othet's experiences, feelings and questions. Together, they sort
out matters of accountability, safety, and the need for a fair and meaningful course of action. 38

As well, five elements must be present in order to consider an initiative to be restorative in nature.

First of all, restorative justice invites full participation and agreement. This means that room is made within
the process for the voices of all who are affected to be heard. This includes the victim, the offender, their families
and friends, as well as people from the community who have been affected. 39

Secondly, restorative justice attempts to heal what has been broken. It focuses on the needs of the victim
(e.g. what does she need to help heal the trauma; restore a sense of safety, etc.), offender (e.g. what is needed to
ensure the harm never reoccurs; what is needed to ensure his adherence to any agreement, etc.), and community
members (e.g. what will help them feel safer, what steps can be taken to improve their community so crime is less
likely to happen in the future, etc.). 40

Thirdly, restorative justice initiatives seek full and direct accountability. Accused persons face their victims
and others who have been affected and are given the opportunity to explain their behaviour, take full
responsibility and be part of a process which decides on a way forward which meets the needs of all concerned. 41

Restorative justice also seeks to reunite that which has been divided. Crime divides community into an "us-
them" way of thinking which is unhealthy. Restorative initiatives find ways of bridging this gap so that "the "us"
and "them" are connected within a healthy community. It is important to note that this reunification looks at
breaking down the isolation within community that occurs following a crime - isolation felt by both the accused
and the victim, as well as other community members who have been affected. Restorative justice initiatives do not
necessarily seek to reunite the victim and offender in what has been an unhealthy, abusive relationship. 42

Finally, restorative justice initiatives strive to strengthen community in order to prevent further harm by
"building relationships and addressing the underlying social problems that create crime in the first place." 43

Many programs and models fall within the above definition. These include family group/accountability
conferences, victim-offender mediation or reconciliation (which may or may not have community members
present), sentencing circles, healing or community circles, community justice panels, circles of support and
accountability for sexual offenders, and others. For the purposes of this discussion, those initiatives which meet
the five standards outlined above will be considered as restorative justice initiatives. Others, such as family
mediation, will be considered in this paper only in so far as experiences within that framework have led to lessons
which are applicable to restorative justice initiatives as well. 44

Having set a definition, the question remains whether or not restorative justice is an effective tool in meeting the
needs of women victims of domestic and sexual violence. Opinions on this subject range from those who state
restorative justice should never be used, to those who think that benefits are possible in the future, to those who
believe that current programs are beneficial.

In a recent volume of "Interaction", the publication of The Network Interaction for Conflict Resolution, Kathleen

Cleland Moyer recounted an incident which took place at a gathering of people in the field:
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Last May...one of the executive directors involved with women's groups confronted a consortium of federal civil
servants and directors from non-profit agencies with a challenge and plea that was hard to ignore: "What do we
have to do to convince you that restorative justice is harmful to victims? Representatives from victims groups
across Canada have tried to talk to you about this. Why will you not listen? Women's lives are at stake!' No one
responded: not the John Howard Society, Salvation Army, Church Council on Justice and Corrections nor the
Network...The truth was all of us were savvy enough to know she wasn't asking for a response that involved

discussion or dialogue, rather a strong clear message about restorative justice was being delivered. The message
was 'STOP!' 45

As well, the Canadian Association of Sexual Assault Centres released a statement which announced that it is
"...strongly opposed to the use of [Alternate Dispute Resolution/Restorative Justice] in cases of violence against
women including, but not limited to, women in violent and abusive relationships." 46 We know that others
concut.

Others, however, support the use of restorative justice. Presser and Gaardert, in their look at restorative justice and
women who are battered, admit that the "truth-telling and emotional expression” that are present in restorative
initiatives and not available in the current system, are valued activities. 47 They go on to support the contention
that these initiatives are designed to allow healing processes to occur 48 and even go so far as to note that some
are calling restorative justice a 'feminist vision of justice.' 49 Kirstin Lund, Chairperson of the Restorative Justice
Network of the Conflict Resolution Co-op of PEI and a consultant on conflict resolution and crime prevention,
also noted that restorative justice initiatives "can be a helpful patt of the healing process for victims of ctime if
they are done in an appropriate way by trained and experienced facilitators." And, others agree. Here, support is
qualified by the need for proper measutes to be taken to ensure that revictimization does not occur. It is within
this level of support that the majority of opinions fall.

Throughout this research, I found that women are not necessarily opposed to restorative justice initiatives per se.
Rather, they are opposed to these initiatives as they are presently developed and applied. Many of the women
consulted during this research stated that they had serious concerns with present restorative justice initiatives but
that they would like to see them implemented in the future, after careful research and consultation has been
catried out. Others share this approach.

Tracy Porteous noted that, "...I think we do recognize that removing cases of crime and violence against women
out of the traditional court system into a process that is more conciliatory and secking of an alternative resolution
might sound good, and I think that many women, especially women in abusive relationships, have been saying that
they are interested in some alternative processes..." 50 She continues, however, with the realization that missing
from the current restorative justice literature is an analysis of the dynamics of gendered violence, an analysis of
violence in relationships and sexual assault, as well as an analysis of how the impact of women's socialization is
connected to these issues. 51

Similarly, the B.C. Association of Specialized Victim Assistance and Counselling Programs, in a 1998 paper,
identified a provision which allows Crown Counsel to divert certain cases of violence against women in
relationships (VAWIR) to alternative measures and restorative justice programs. The Association advised that this
provision be "...eliminated in relation to VAWIR, sexual assault, child sexual abuse, criminal harassment, and hate-
motivated offences until there is an opportunity to conduct all of the necessary research, analysis and evalnation of these initiatives
and consult with all of the affected parties." 52 [italics mine] It would seem that, apart from a few staunch opponents of
restorative justice, the majority of women looking at this issue are not opposed to using these initiatives in the
future, but have serious, legitimate concerns that need to be addressed before these programs are implemented in
cases of domestic and sexual violence. It is to these concerns that I now turn.
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Keeping an Open Mind - 199920

e  Restorative justice is not a distinct model or system of law.

Sometimes it is described as a philosophy and other times as a vision.
This makes it difficult to understand.

In many respects it is like choosing to look at conflict, crime and community through a particular lens - a
lens that keeps in mind the needs of the victim, the community and the offender.

Restorative justice encourages dialogue and responsibility for past behavior while focusing on future
problem solving and an understanding of the obligations created by the offence.

Restorative justice views crime as a violation of one person by another, not simply a breaking of the law.

e  Restorative justice is based on the following assumptions:

victims often need an opportunity to speak about their feelings.

victims need to have power restored to them that has been taken away by the experience of an
offence.

victims need recognition of their pain and suffering.

victims need to understand the offendet's motivation for committing crime.

offenders often feel the need to make amends.

offenders often need to have a way back into communities so they do not fotever remain outcasts.

e There are different kinds of programs based on restorative justice.

Most programs in Canada deal with minor property offences while some deal with more serious crimes
like assault.

Community Justice Forums are an alternative measures program based in the restorative justice way of thinking.
Both the victim and the offender are asked if they want to participate. If the offender is willing to accept
responsibility for the offending behaviour/action then this alternative to the coutt can be used. Community
Justice Forums are used extensively in other provinces and territories in Canada. They are primarily motivated by
an emphasis on offender accountability to community and are believed to effectively reduce recidivism.

Some restorative justice programs focus on healing, reconciliation or victims’ taking power back.
S 8 g

o In these situations the meeting of victim and offender takes place after the offender has been
dealt with by the formal justice system, the courts.

o The offender may even be in prison. Usually these meetings happen because the victim has
made the request.

o The victim likely feels this is an important step to getting on with her life and not letting the
offender or the crime continue to influence her in such a big way.

20 Provincial Association Against Family Violence, Keeping an Open Mind: A Look at Gender Inclusive Analysis,Restorative Justice, And
Alternative Dispute Resolution, June, 1999, http://www.nfld.com/~paafv
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Those who recommend restorative justice believe it encourages dialogue, a way of talking that helps
people understand each other.
o It encourages the offender to take responsibility for past behaviour and challenges people to
focus on future problem solving.
o In doing these things it helps create an understanding of the obligations created by the
offence, how one might begin to make things right with the victim and the community.
o  Community healing is an important part of this way of thinking.
o  Restorative justice views crime as a violation of one person by another, not simply as a
breaking of the law.

Alternative Dispute Resolution

Alternative Dispute Resolution, or ADR as it is often called, is a term that includes a number of
different approaches for resolving disputes. “Alternative” refers to resolving disputes without bringing
them before the coutt.

In ADR, the people with the problem name the issues that need to be discussed and work at creating
a resolution. They have more control over matters than if a lawyer was negotiating for them or if a
judge was making a decision about their problems.

Some ADR programs are based in the restorative justice way of thinking. These programs are
concerned about participants’ reaching an understanding of the others’ point of view and experience.
There is an emphasis on the relationship between the people involved and a belief that the victim,
community and offender must be involved in order to cteate an opportunity to “make things right”.

Other ADR programs do not have this concern. These programs focus on problem solving and
reaching an agreement in an efficient and low cost manner. Disputes between businesses or between a
client and an insurance company might fit into this category.

ADR includes a number of different processes that go from very informal problem solving between
people to a more formal arbitration. In all situations the people involved in the dispute choose
whether or not they will accept the plan or agreement.

As you move along the ADR spectrum the people with the problem give over the control of the
process and the way the issues are named to the third party. For example, if two people have a
problem and they work it out by themselves they have total control of the process. If they need a
mediator to help them, the mediator is in charge of the process, but the people with the problem still
come up with the solutions. If an arbitrator is involved, then the final decision is left to the arbitrator
and the people with the problem no longer have control over the final result. The kind of ADR
process used depends on the kind of conflict. We describe six types of ADR below.

o Interpersonal Conflict Resolution or Interest Based Negotiation: disputing parties
agree to solve their problems by talking about their concerns face to face and working
together to find a resolution that is mutually acceptable. It is in this form of conflict
resolution that the disputants maintain the greatest degree of control. This is in essence
interest based negotiation

o Conciliation: a conciliator is a third party that encourages disputing parties to solve their
problem. For example he/she may make suggestions on how to approach the other patty to
the conflict, help the person understand her or his undetlying interests, and/or provide
shuttle diplomacy (act as a go- between).

o Mediation: mediation is a voluntary, cooperative problem-solving process in which a
person acceptable to the disputing parties assists them in clearly defining the issues in
dispute and helps them work towards a resolution that is mutually acceptable. In mediation,
disputants are no longer in control of the process itself, but maintain responsibility for the
resolution of their conflict. Mediation can take place with or without the assistance of
lawyers.

o Facilitation: Facilitation is a group process whereby the leader (s), often called a facilitator,
leads a group through a process that encourages dialogue, understanding and promotes
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group problem solving and decision-making. Family Group Decision Making, Community
Justice Forums and Sentencing circles are examples of facilitation.

o Arbitration: an arbitrator is a person appointed by two disputing parties to settle their
dispute. In arbitration, the third party makes a judgement after hearing both sides of the
dispute. Disputants no longer have decision-making power.

o Court annexed ADR: when one or more processes such as mediation, early neutral
evaluation, mini trials and arbitration are incorporated directly into the coutt process.

e  In suitable cases court annexed ADR permits the parties to pursue these processes
voluntarily. In the absence of the parties’ agreement, they could be required to
pursue them before returning to the court. At this point court annexed ADR is not
widely available in Newfoundland and Labrador.

5.16. Restorative/Criminal Justice—Identifying Some Preliminary Questions,
Issues & Concerns - 199821

Principles Underlying Restorative Justice
e The term ‘restorative justice’ refers to an alternative way of thinking about crime and society’s
response to crime.??
o Van Ness articulates three ‘foundation principles’ for thinking about restorative justice -
generally they are:
= Crime results in harm to victims, offenders and communities
®=  Not only government, but victims, offenders and communities should be actively
involved in the criminal justice process
= In promoting justice, the government should be responsible for preserving order,
and the community should be responsible for establishing peace.
o Itis nota program or group of programs.
=  Rather as one of its leading proponents suggested, ‘restorative justice is a way of
thinking, a way of behaving and a way of measuring.’??’
o Indeed, it is most often described by its proponents as a philosophical framework which
emphasizes the ways in which ctime harms relationships in the context of community.?*
e There a number of different formulations or versions of the principles underlying the testorative
justice.?
o For example, the principles may be formulated to apply strictly to youth or both youth and
adults.
o  Similatly, some formulations ate derived from or targeted to specific cultures — for example,
the Aboriginal sentencing circle and Maori-based family group conference.
o Some vetsions expressly recognize and promote an active role for church/faith
communities.
o  Others use the language of ‘healing’, ‘reconciliation’, ‘forgiveness’ more directly.
o One particular version suggests holding the community accountable for conditions which
exist that contribute to crime.
o  Another recognizes that restorative programs must operate in a way that is non-
discriminatory.
o Nevertheless, all these formulations share the characterization of restorative justice as a
philosophical approach to criminal justice which:

21 Goundry, Sandra A., Legal Consulting and Research Services, Restorative Justice and Criminal Justice, Reform in British Columbia —
Identifying Some Preliminary Questions, Issues and Concerns, Prepared for: BC Association of Specialized Victim Assistance &
Counseling Programs, 30 April, 1998

22 Daniel Van Ness, “Perspectives on Achieving Satisfying Justice: Values and Principles of Restorative Justice” A paper presented at
Achieving Satisfying Justice Symposium, Vancouver, B.C. 21 March 1997.

2 Mark Umbreit and Mark Carey, “Restorative Justice: Implications for Organizational Change (March 1995) 59 Federal Probation 47-54 at
p49

2 Minnesota Department of Corrections “Backgrounder: Restorative Justice January 3, 1995 at p. 1; Umbreit and Carey, “Restorative
Justice: Implications for Otganizational Change (March 1995) 59 Federal Probation 47-54 at 48; New Zealand Ministry of Justice,
Restorative Justice: A Discussion Paper at pp. 8 of 14.

% Howard Zehr, Changing Lenses: A New Focus for Crime and Justice (1990) and Restorative Justice for Victims, Communities and
Offenders (Information Paper produced by the Center for Restorative Justice & Mediation in cooperation with the Minnesota Dept. of
Justice); Minnesota Department of Corrections
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®  Views crime as a violation of victim and community rather than the state;

= Attempts to make offenders accountable to the parties violated — the victims and
the community;

=  Allows for a response to crime which involves the active participation of offenders
and community;

®  Tailors that response to ‘restore’ the relationship and repair the harm;

®  Measures accountability by the assumption of responsibility and taking action to
repair the harm; and

=  Allows victims a central role in the process.

5.17. Planning/Evaluating Community Projects - 1998 26

The Restorative Justice Approach

Many critics of the justice system have advocated returning to a fundamentally different way of approaching
criminal justice, to a system that is intended to restore social relationships rather than simply to punish.
Advocates of restorative justice seck to return the focus of the justice system to repairing the harm that has
been done to the victim and to the community. A key element of restorative justice is the involvement of the
victim and other members of the community as active participants in the process.

Van Ness has summarized the foundations of restorative justice:

"Crime is primarily conflict between individuals resulting in injuries to victims, communities,
and the offenders themselves; only secondarily is it lawbreaking.

The overarching aim of the criminal justice process should be to teconcile parties while
repairing the injuries caused by crime.

The criminal justice process should facilitate active participation by victims, offenders, and
their communities. It should not be dominated by the government to the exclusion of others
(1996:23).

Based on these principles, restorative justice seeks to prevent crime in the future by repairing past harms and by
restoring social relationships. Rather than relying on imprisonment and other forms of punishment, the focus
of the restorative justice approach is to reconcile offenders with those they have harmed and to help
communities to reintegrate victims and offenders. The source of peace and order lies in a strong, active, and
caring community, and proponents of restorative justice feel that a more humane and satisfying justice system
can help to rebuild communities that may have been weakened by crime and other social ills. As Judge Barry
Stuart of the Yukon Territorial Court has observed, the formal justice system tries to do too much and
"needlessly disempowers patties, families, and communities, and robs communities of an invaluable community
building block; active involvement in constructively resolving conflict”" (1996:193).

A major focus of the restorative justice approach is reducing the number of people in prison. Diversion
programs, community-based sentencing, and community corrections all serve to reduce the likelihood of
imprisonment and to replace formal consequences with more meaningful community-based sanctions.
Community corrections, an important component of the restorative justice approach, shifts responsibility for
corrections back to the community and minimizes the separation of the offender from society at a number of
different stages in the correctional process.

2 Solicitor General Canada, Rick Linden University of Manitoba and Don Clairmont. Dalhousie University, Making It Work: Planning
And Evaluating Community Corrections & Healing Projects In Aboriginal Communities, 1998
http://www.sgc.ge.ca/epub/Abocor/e199805b/e199805b.htm
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5.18. Continuums of Community Justice and Restorative Justice?’

Collaborative
No . Share Formal & (Joint Goals,
Community . Informal
Information . Shared Success
Tnput Linkage Indicators)

Staff Trained in Victim Choices;

Referred Victimolo Victim Involvement;
Victim to Services, 'MOL0gY. VOM; Victim on
. Restitution in all . .
Ignored Provided Case Policy Committees;
Cases, Formal & .
Status Sanction Geared to

Informal Links Restore Victim

While there is no "official" definition of restorative justice or community justice, and there are some similarities
and overlap, the above continuums provide a simple view of the differences. Both are more inclusive processes
than the traditional criminal justice system, and both share the control with community to a greater extent.
Community justice efforts may or may not be "restorative."

Restorative justice also includes the victim as a key focus of process and outcome, whether or not community
based. Community justice could be viewed as more of a process, with restorative justice more a philosophy that
would effect the process as well as the end goal or purpose of the process.

Restorative community justice would have both these approaches in mind--to involve victim and community,
to the end of repairing the harm to victim and community while holding the offender accountable

27 http:/ /www.ojp.usdoj.gov/nij/rest-just/ch1/continu2.htm
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6. Relevant Documents, Practices and Studies — USA

6.1. National Institute of Justice™

Working Definitions of Restorative Justice:

Restorative justice is a philosophical framework which has been proposed as an alternative to the current way
of thinking about crime and criminal justice. R] emphasizes the ways in which crime harms relationships in the
context of community. (Minnesota Dept. of Corrections)

Restorative justice gives priority to repairing the harm done to victims and communities, and offender
accountability is defined in terms of assuming responsibility and taking action to repair harm. (Pennsylvania
Juvenile Court Judges Commission)

Restorative justice emphasizes the importance of elevating the role of crime victims and community members
through more active involvement in the justice process, holding offenders directly accountable to the people
and communities they have violated, restoring the emotional and material losses of victims, and providing a
range of opportunities for dialogue, negotiation, and problem solving, whenever possible, which can lead to a
greater sense of community safety, social harmony, and peace for all involved. (Mark Umbreit, U. of
Minnesota)

Authentic restorative justice is a continuum that includes underlying principles, basic tenets, general public
policies, and specific practices, programs and procedures. It is a sound, comprehensive understanding of the
relationships affected by crime that recognized that the criminal justice system must focus on the full circle of
injuries, needs and responsibilities of crime victims, offenders, the community, and the government.
(Restorative Justice Institute)

"The concept of restorative justice is....a new paradigm for doing justice that starts at the grassroots with
ordinary members of the community as well as victims and offenders...inclusive of all whose lives are affected
by wrongdoing." (Ottawa, Ontario Church Council on Justice and Cortections)

Restorative justice: apology and forgiveness, including participation in culture based cleansing ceremonies,
traditional counseling and advisement, etc. (Ada Melton, author and development consultant in Navajo
country)

.... A way of dealing with victims and offenders by focusing on the settlement of conflicts arising from crime
and resolving the underlying problems which cause it. It is also, more widely, a way of dealing with crime
generally in rational problem solving way. Central to RJ is the recognition of the community, rather than
criminal justice agencies, as the prime site of crime control.... (Tony Marshall, author and researcher from
Great Britain)

restorative justice; noun, an alternative concept in corrections according to which only violent career criminals
would be imprisoned, while non-violent offenders would work in closely monitored community projects,
earning money with which to make financial restitution to their victims and their victims' families, to repay
court and corrections costs, and to support their own families: "With RJ, we hold offenders accountable and
make the victim the center of the ctiminal justice process" - Joe Lehman, Maine's cotrections commissionet -
(as cited in Atlantic Monthly)

Restorative Justice: noun referring (in the aggregate) to justice processes that create or restore equity; that
"make things right". (John Wilmerding, cybetspace listserv coordinator)

6.2. Adolescence/Restorative Justice: The Timing of Strategies in Promoting
Organizational Change toward Restoration 2

Restorative Justice Principles

Restorative justice is fundamentally different from modem-day American court interventions (Zehr). It
suggests that crime is a rupture of a social contract. It results in harm toward a victim and community (and the
offender) which means that the ctiminal/juvenile justice system must recognize ctime as an interpetrsonal

2% http:/ /www.ojp.usdoj.gov/nij/rest-just/ CH5/3_sntcir.htm
2 Carey, Mark, Infancy, Adolescence and Restorative Justice: The Timing of Strategies in Promoting Organizational Change toward
Restoration, Dakota County Community Corrections, Minnesota, http://www.ojp.usdoj.gov/nij/rest-just/ch3/infancy.htm
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conflict (i.e., as a conflict between individuals as opposed to a more abstract party such as the state). As with
any injury producing conflict, the system is obligated to promote the repair of those relationships, to help
"make things right," and to ensure that something good results from such a damaging act. These principles
differ significantly from a criminal justice system that has focused almost exclusively on punishment, fairness
and proportionality, and due process procedures. One way to look at the differences is by comparing the
emphases provided by each approach (figure 1).

Restorative justice makes evident that the ctriminal/juvenile justice system has three customers (victim,
offender, and community) instead of the sole traditional offender as customer, and calls for balance in the
treatment of each of them. It then requires significant change at the agency and staff level (Bazemore), such as:

e New values (e.g., emphasis on repairing harm);

e New skills (e.g., victim or community/offender mediation);

e New roles (e.g., community organizing);

e New expectations (e.g., providing on-going victim input and communication);
e  New training (e.g., victim sensitivity and offender cognitive skill building);

e New set of supports (e.g., training, clinical supervision, community partnership, etc.).

6.3. A Shared Just Peace Ethic: Uncovering Restorative Values -2001°"

Nothing will change in criminal justice until we change the basic assumptions underlying the system. We've tried changing the
Sfacilities by designing new prisons; we've tried changing the roles of prison guards to corrections officers; we've tried changing the
norms of how people relate. But the system has not changed. We bave not yet changed the nnderlying assumptions of the system.
That requires a change of values. (Howard Zehr, 2001).

Restorative justice is a value and principle-based movement recovering justice as a central concern of victims,
offenders and the community. It is more than a new, more efficient technique. It is more than a way to fine-
tune the criminal justice system. It is more than a new language for old approaches to criminal justice.
Restorative justice is a new paradigm, arising out of the failures of the old paradigm. It is a different
imagination. It offers an alternative to the basic assumptions undetlying the modern state system.

Underneath the many diverse restorative justice processes is a shared-often unarticulated set of values. Part of
the reason restorative justice has spread so quickly is that these shared values are not new or unique. The values
of restorative justice are strikingly different from the modern justice system but share much in common with
many religious traditions, indigenous cultures and diverse fields of inquiry (conflict transformation, feminist
social ethics, qualitative research and the environmental movement).

Restorative justice practitioners have been acting their way to a new way of thinking. What follows is a
hindsight articulation of the values that seem to be guiding the work of justice and peace. Restorative values are
best understood as being related in a web and linked to key partner values, rather than hierarchically related.

30 Jarem Sawatsky, Master of Arts student in Eastern Mennonite University's Conflict Transformation Program, majoring in restorative
justice and conflict transformation. He is currently working with the university's Institute for Justice and Peacebuilding and is on his way to
teach at Menno Simons College in Manitoba, Canada. A Shared Just Peace Ethic: Uncovering Restorative Values, Conciliation Quarterly
Vol. 20, No. 3., http: i j i
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Interconnectedness and Particularity

Interconnectedness is a holistic view that all things are connected to each other in a web of relationships. Just
eace comes down to right relationship between all--people, land, structures, God. A harm/ctime creates tipples
of disruption to many relationships. Interconnectedness confronts injustice (harms) with the goal of
establishing a just connection.

Interconnectedness asks, "Does the process include those in the web of relationships affected by the conflict (victims, offenders,
commnnities) as wall as consider the social, systemic, ecological, spiritual and personal implications?"

Particularity values particular identity. Particularity recognizes that context, culture and time are all relevant
matters of justice. Particularity says that we are not all the same. It is about respecting diversity and difference.
Just Peace does not have a single source but comes from many communities.

Particulatity asks, "Is #he intervention rooted in the contextual paradigm(s)? "

Interconnectedness says that we are connected and that harms create responsibility to those affected (victims,
community, family). Particulatity adds that while we are connected we are not all the same. Justice must respect
both or connections and our particularity.

Personal Care-Response and Generations

Personal Care-Response calls Just Peace to be oriented around human qualities of care rather than rules or a
rights-response. It sees each person as inherently worthy of respect. It searches for responses to harms that
care for real people and relationships, especially the victims, offenders and communities. This value sees crime
not against the state but against people.

Cate-Response asks, "Does the intervention help parties to see each other as human and help them toward working out of care
and respect for each other?"

Generations is a relational value with a long-term time dimension. Generations looks both to the past and to
the future to determine the best way to relate to the present. It is interested in causes of harms, both personal
and structural. It is also interested in how our response to harms today affects the generations of tomorrow
(causes of response). This long-term relationship lens has to do with identity, grassroots, root causes, broken
pasts and shated futures.

Generations asks, "What happened seven generations ago that is cansing problems today? What will be best for the children
seven generations to come?"'

Personal Care-Response is a relational orientation that calls us to care for particular people. Generations as a
value, expands that orientation to care for the past and the future.

Transformation and Humility

When transformation is a value, the goal is not just to fine-tune a basically working system but rather to seck to
radically change people, systems and dreams for the future. Encouraging change toward JustPeace is to move
away from life-destroying ways of living towatd life-nourishing ways of living.

Transformation asks, "Does the intervention move toward deep transformation ot is it cheap peace that denies
true justice?”
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Humility is about being aware of our limits. It is about respecting others and having an appropriate level of
self-doubt, not assuming that we know what others need. It lightens the spirit and creates the freedom to try, as
the expectation is that we will not change everything. It values servant facilitative leadership over expert
leadership.

Humility asks, "What movements toward Just Peace could be harmed by this intervention? Does this
intervention promise too much? How do participants view the conflict and their needs?"

When transformation and humility are linked, change is sought through listening, empowerment and holistic
vision.

The values of restorative justice are strikingly different from the modern justice system but share
much in common with many religious traditions, indigenous cultures and diverse fields of inquiry.
Needs-Oriented and Nonviolence

For Just Peace to be a lived experience, it must be oriented towards meeting the needs of all parties. Self-
defined needs of victims, offenders and communities must be central, not petipheral. Most conflict is rooted in
unfulfilled needs. Justice is therefore about meeting needs. For needs to be important, justice processes and
ends must be flexible to be needs-otiented.

Needs-Oriented asks, "Are the needs (rather than power) of all being considered?”

Just Peace believes needs must be secured through nonviolent means. Nonviolence calls us to find nonviolent
mechanisms for expressing and handling conflict. It favors cooperative methods (circles, conferencing) over
adversarial ones (the courts). Doing harm to offenders is not nonviolence. Neither is the offense. Neither is the
environment that created the conditions within which the offense took place. Needs-Oriented Nonviolence is
concerned with all of these levels.

Nonviolence asks, "Does this move parties toward nonviolent ways of expressing and dealing with both the roots and incidents
of conflict?"

Empowerment and Responsibility

Empowerment recognizes that participants are not recipients of Just Peace but rather resources of Just Peace.
Empowerment calls us to not impose solutions from the outside but to involve meaningful participation of all
affected parties. Empowerment creates space for the inclusion, participation and voice of those affected by a
conflict. Injustice robs people of power. Just Peace returns power.

When transformation is a value, the goal is not just to fine-tune a basically working system but rather to seek to
radically change people, systems and dreams for the future.

Empowerment asks, "Does the intervention strategy contribute to the ability of relatively powerless individuals or groups in a
sitnation to participate and define the way toward Just Peace?’

Responsibility recognizes that as one gains power he or she also gains responsibility to care for others. When
interconnected relationships are harmed, through conflict or crime, the responsibility increases. Responsibility
calls us to change justice systems from a culture that discourages offenders from taking responsibility to one
that encourages them to take responsibility. Responsibility is about accountability to those affected by your
decisions.

Responsibility asks, “Are participants enconraged to take responsibility for past and current hurts? Are victims, offenders and
commmunities given the opportunity to grow strong through taking responsibility for dealing with their conflicts?”

Restorative justice is not a set of processes or techniques. As those involved in family group conferencing in
New Zealand put it, restorative justice is a principled vessel into which the practitioners must find the right
people, places and questions. Underneath the many principles of restorative justice lies the web of linked
values. As we are aware of these values and find creative and culturally appropriate ways for the experience of
these values, victims, offenders and communities will experience the transformation of justice.
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6.4. A Comparison of Four Restorative Conferencing Models — 20013

Introduction
—  Restorative justice is a framework for juvenile justice reform that seeks to engage victims, offenders and
their families, other citizens, and community groups both as clients of juvenile justice services and as

resources in an effective response to youth crime.

o  Traditionally, when a crime is committed, juvenile justice systems have been primarily concerned
with three questions:

®=  Who did it?
= What laws were broken?
®  What should be done to punish or treat the offender?
o  As noted by Howard Zehr (1990), restorative justice emphasizes three very different questions:
®  What is the nature of the harm resulting from the crime?
®  What needs to be done to “make it right” or repair the harm?

®  Who is responsible for this repair?

o Restorative justice also suggests that the response to youth crime must strike a balance among the
needs of victims, offenders, and communities and that each should be actively involved in the
justice process to the greatest extent possible.

6.5. From the Margins to the Mainstream — 200032

Introduction

Across the United States, a variety of new ways to solve public safety problems in neighborhoods plagued by

crime and disorder are being tested:

e Beat cops working with tenants to fix broken windows and doors in a public-housing development
e Judges sentencing low-level offenders to pay back the community by cleaning local parks

e  Prosecutors using civil ordinances to close down crack houses and pursue gang members

Probation officers reaching out to the relatives of probationers in an effort to offer better supervision

31 Gordon Bazemore and Mark Umbreit “A Comparison of Four Restorative Conferencing Models” in Juvenile Justice Bulletin February
2001 http://www.ncjrs.org/html/ojjdp/2001 2 1/contents.html

32 Berman, G. and Aubrey Fox, From the Margins to the Mainstream — Community Justice at the Crossroads, Center for Court Innovation
— Summary Discussion - Edited transcript of six-hour discussion about community justice, which took place in Sep 2000 in Washington,
D.C,, can be found in the July edition of Justice System Journal, Vol. 22, No. 2

http://www.ncsc.dni.us/ICM/distance/Public Trust/2001 8/index.html
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e Ministers working with the police and probation officers to identify and assist young people at-risk of

criminal offending

These are just a few of the kinds of creative, problem-solving efforts that are happening across the country.

Many have described these initiatives as examples of “community justice.” What does this mean? In what ways

—if any—is community justice different than the traditional justice system? Is there a cohetrent philosophy or
set of principles that unites all those who espouse or practice community justice? Is community justice a good

or bad thing?

These are the kinds of questions that motivated the U.S. Department of Justice’ Bureau of Justice Assistance, in
collaboration with the Center for Effective Public Policy and the Center for Court Innovation, to bring
together a small group of leading practitioners and thinkers from around the country to participate in a daylong
exploration of community justice. The group’s charge was deceptively simple: to begin to build an intellectual

framework for community justice, defining its borders, articulating its values, and describing its best practices.

This task was complicated by the diversity of the projects falling under the community justice banner.
Beginning with the rise of the community policing in the 1980s, prosecutors, courts, probation officers, and
even defender services have engaged—both at their own instigation and at the urging of community
advocates—in community-focused and community-based work. Community justice programs have been
created to solve local problems ranging from drug trafficking to underage drinking, from gang violence to
shoplifting. They have taken place in context big and small, from large urban areas to isolated rural
jurisdictions. And they have relied on community members to play a wide range of roles in “doing justice”—

from participating in local advisory boards to determining sanctions for offenders.
Exploration of Community Justice/Community Justice Projects

A number of community justice projects have achieved rematkable results and attracted considerable public
acclaim. This includes Boston’s Operation Cease Fire, in which a coalition of local and federal criminal justice
agencies, researches, social workers, and clergy nearly halted an epidemic of youth violence in two inner-city
neighborhoods; the Midtown Community Court, which helped reduce low-level crime like prostitution and
illegal vending in the Times Square neighborhood of New York; and Boise County, Idaho, where courts have
taken the lead in developing mediation programs in schools and home visitation programs for pregnant
women. Other community justice projects have been less ambitious. In many places, what passes for
community justice is simply community relations—a police officer or assistant district attorney attending
neighborhood meetings. In short, the umbrella of community justice has included both ambitious efforts to
rethink how the criminal justice system goes about its work and more modest initiatives that seek simply to
improve communication between justice agencies and the citizens they seek to serve.

Defining Community Justice

Given this kind of variety—of quality, of geography, of purpose—participants in the Department of Justice’s
roundtable struggled to arrive at a common definition of community justice. This comes as little surprise—it is
hard to imagine two words that carry more baggage than “community” and “justice,” both independently and
together.

As the judges, prosecutors, law professors, defense attorneys, and community representatives at the table
groped for common themes, several distinct lines of thinking about community justice emerged. While
participants did not fall neatly into clearly marked camps, it was possible to identify important differences in
their views of community justice.
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A first group of roundtable participants saw community justice as a moral critique of the current criminal
justice system. For these participants, community justice is an effort to repair the “harm” done by this system,
to “rebuild society,” and to rethink “how we live together as human beings.” This means fundamentally altering
the balance of power—and the division of labor—between criminal justice agencies and communities.
According to Vermont Commissioner of Corrections John Gorezyk, “For me, the goal of community justice is
to provide nonexperts in communities with the infrastructure and capacity to do conflict and dispute resolution
and become the primary providers of public safety. For the last sixty years, we’ve been moving the
responsibility and the authority for resolving disputes out of the community and into some sort of
governmental function. And it’s made communities dysfunctional.”

A second set of participants saw community justice more narrowly, as a set of new tools to be deployed
strategically to address specific problems in specific situations. For these participants, community justice is “a
problem-solving model” that “breaks down jurisdictional bartiers” in an effort to achieve tangible benefits,
such as “safer cities.” Scott Newman, the district attorney in Indianapolis, articulated this point of view neatly:
“I think community justice is something that is problem oriented, something that is geographically tailored in
some way, in which power is not jealously guarded but is shared with the community.” John Feinblatt, director
of the Center for Court Innovation, amplified this point, identifying a group of community justice proponents
who “think we should adopt these characteristics because it’s the right strategy—if we do it, there will be a
number of benefits, such as safer cities and more people using parks and fewer living under the highway.”

A third group focused less on the strategic value or transformative power of community justice, emphasizing
instead community justice’s potential to engage citizens and restore public confidence in the justice system. For
this group, community justice is not about “gutting the traditional criminal justice system and replacing it with
something different.” Nor is it about solving “specific problems . . . that have proven resistant to traditional
approaches.” Rather, community justice is an opportunity to enhance citizen engagement in the process.
According to Robin Kimbrough-Melton of Clemson University, “[I]f we want to have an effective justice
system, we have to enable people to participate.” Cheryl Steele of the Washington State Department of
Corrections added, “I think [community justice] is a perfect opportunity for government to reacquaint itself
with society in smaller groups. . . . [I]t’s about reviving participation in democracy.”

A final group was dubious about community justice, asking whether it is simply a “rallying cry” that drains
resources from other worthy efforts and widens the net of governmental control over poor and minority
populations. “I find myself skeptical of community justice and wondering if there is anything really new here,”
said Eric Lane of Hofstra University Law School.

At the end of a day’s worth of discussion, no clear consensus emerged about the definition of community
justice, its undetlying values, or where the roles of communities and criminal justice agencies should begin and
end. As Scott Newman concluded, “The problem right now for community justice is definitional. We have to
be careful to not let it get too broad a concept or to sweep too much within it, because at some point it will be
such an umbrella that it won’t mean anything.”

Despite this concern, participants at the roundtable acknowledged that community justice had emerged in
response to a real crisis—the declining sense of public faith in the criminal justice system and those who work
within it. “[Community justice] is what our customers are asking us to do,” said Marti Kovener, a victim
advocate in Denver, Colorado. “We’re getting pretty clear messages from people who are involved in the
justice system that what we’re doing isn’t working, it’s not meeting their needs.” Participants returned again and
again to this theme, saying that “community justice is an effort on the system’s part to regain legitimacy.”
Moreover, many participants felt that community justice initiatives around the country had begun to make
strides in addressing this crisis, building new bridges between government and citizens and tackling
neighborhood problems that would otherwise go unaddressed.

What follows is an edited version of the broad-ranging discussion about community justice, which took place
over the course of six hours in a Washington, D.C., conference room in September 2000.
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6.6. The Incorporation of Dispute Resolution into the Criminal Justice System: Playing

Devil’s Advocate — 199833

Fundamental Elements:

o

In summarizing the fundamental elements of restorative justice, Bontrager (1997)3 states:
o “True justice systems are those which are restorative in purpose and method. They:
=  Open avenues for repair of the fractures;

= Actively involve victims, offenders and communities in the process at the catliest
possible moment, and to the maximum extent possible;

®  Recognize that in promoting justice, government is responsible for preserving
order, while community is responsible for establishing peace;

= Offer the offender restoration through forced confrontation with truth, and the
facing of all real victims (including family and community);

= Offer the victim restoration by the opportunity to be heard — by system and
offender — and then by releasing anger, bitterness, a sense of helplessness, etc;

6.7. Principles of Restorative Justice

I. CRIME IS FUNDAMENTALLY A VIOLATION OF PEOPLE AND INTERPERSONAL
RELATIONSHIPS.
Victims and the community have been harmed and are in need of restoration.

The primary victims are those most directly affected by the offense but others, such as family
members of victims and offenders, witnesses and members of the affected community, are also
victims.

The relationships affected (and reflected) by the crime must be addressed.

Restoration is a continuum of responses to the range of needs and harms experienced by the victims,
offenders and the community.

Victims, offenders and the affected communities are the key stakeholders in justice.

A restorative justice process maximizes the input and participation of these parties — but especially
primary victims as well as offenders — in the search for restoration, healing, responsibility and
prevention.

The roles of these parties will vary according to the nature of the offense as well as the capacities and
preferences of the parties.

The state has circumsctibed roles, such as investigating facts, facilitating processes and ensuring
safety, but the state is not a primary victim.

3 Montgomery, Andrew N. Restorative, Justice Canadian Forum on Civil ]usnce The Incorporatmn of D1spute Resolution into the

Criminal Justice System: Playing Devil's Advocate , 1998 http:

3 Bontrager, Bill, JD, 1997. Restorative Justice: A concept whose time has come. International Institute of Christian Studies, located on the
internet at http://www. goshen.netliics/

3The following is taken from an atticle written by Howard Zehr and Henry Mika, (1998), "Fundamental Concepts in Restorative Justice",
in Contemporary Justice Review, Vol. 1. http://canada.justice.gc.ca/en/ps/voc/apnd.html

Page 94 of 112


http://www.law.ualberta.ca/centres/civilj/full-text/montgomery.htm
http://canada.justice.gc.ca/en/ps/voc/apnd.html

Research Framework for a Review of Community Justice in Y nkon
Community Justice — Definitions/Principles

II. VIOLATIONS CREATE OBLIGATIONS AND LIABILITIES.
Offender’s obligations are to make things right as much as possible.

Since the primary obligation is to the victims, a restorative process empowers victims to effectively
participate in defining obligations.

Offenders are provided opportunities and encouragement to understand the harm they have caused to
victims and the community and to develop plans for taking approptiate responsibility.

Voluntary participation by offenders is maximized; coercion and exclusion are minimized. However,
offenders may be required to accept their obligations if they do not do so voluntarily.

Obligations that follow from the harm inflicted by the crime should be related to making things right.

Obligations may be experienced as difficult, even painful, but are not intended as pain, vengeance or
revenge.

Obligations to victims such as restitution take priority over other sanctions and obligations to the
state such as fines.

Offenders have an obligation to be active participants in addressing their own needs.

The community’s obligations are to victims and to offenders and for the general welfare of its
members.

The community has a responsibility to support and help victims of crime to meet their needs.

The community bears a responsibility for the welfare of its members and the social conditions and
relationships which promote both crime and community peace.

The community has responsibilities to support efforts to integrate offenders into the community, to
be actively involved in the definitions of offender obligations and to ensutre opportunities for
offenders to make amends.

ITI. RESTORATIVE JUSTICE SEEKS TO HEAL AND PUT RIGHT THE WRONGS.
The needs of victims for information, validation, vindication, restitution, testimony, safety and
support are the starting points for justice.

The safety of victims is an immediate priority.

The justice process provides a framework that promotes the work of recovery and healing that is
ultimately the domain of the individual victim.

Victims are empowered by maximizing their input and participation in determining needs and
outcomes.

Offenders are involved in repair of the harm insofar as possible.

The process of justice maximizes opportunities for exchange of information, participation, dialogue
and mutual consent between victim and offender.

Face-to-face encounters are appropriate in some instances while alternative forms are more
appropriate in others.

Victims have the principal role in defining and directing the terms and conditions of the exchange.
Mutual agreement takes precedence over imposed outcomes.
Opportunities are provided for remorse, forgiveness and reconciliation.

Offender’s needs and competencies are addressed.

Recognizing that offenders themselves have often been harmed, healing and integration of offenders
into the community are emphasized.

Offenders are supported and treated respectfully in the justice process.

Removal from the community and severe restriction of offenders is limited to the minimum
necessaty.

Justice values personal change above compliant behaviour.

The justice process belongs in the community.

Community members are actively involved in doing justice.

The justice process draws from community resources and, in turn, contributes to the building and
strengthening of community.

The justice process attempts to promote changes in the community to both prevent similar harms
from happening to others, and to foster eatly intervention to address the needs of victims and the
accountability of offenders.
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Justice is mindful of the outcomes, intended and unintended, of its responses to crime and
victimization.
e  Justice monitors and encourages follow-through since the healing, recovery, accountability and change
are maximized when agreements are kept.
e  Tairness is assured, not by uniformity of outcomes, but through provision of necessary support and
opportunities to all parties and avoidance of discrimination based on ethnicity, class and sex.

e Outcomes which are predominately deterrent or incapacitative should be implemented as a last resort,
involving the least restrictive intervention while seeking restoration of all the parties involved.

e  Unintended consequences such as co-optation of restorative processes for coercive or punitive ends,
undue offender orientation, or the expansion of social control, are resisted.
Additionally, Zehr and Mika (1998) note that the following "signposts"’ are indications that we are
moving towards restorative practices:
e TFocus on harms of wrongdoing more than the rules that have been broken;
e  Show equal concern and commitment to victims and offenders, involving both in the process of
justice;
e Work towards the restoration of victims; empowering them and responding to their needs as they see
them;
e Support offenders while encouraging them to understand, accept and carry out their obligations;
e Recognize that while obligations may be difficult for offenders, they should not be intended as harms
and they must be achievable;

e Provide opportunities for dialogue, direct or indirect, between victims and offenders as appropriate;
e Involve and empower the affected community through the justice process, and increase its capacity to
recognize and respond to community bases of crime;

e Encourage collaboration and reintegration rather than coercion and isolation;
e  Give attention to the unintended consequences of our actions and programs;
e  Show respect to all parties, including victims, offenders and justice colleagues.

6.8. Taking Down the Walls - 1997 36

Promising Conceptual Frameworks Which Reduce System and Community Insulation

Fortunately, much is changing. System professionals and citizen members alike have recognized the need to
join efforts to regain control over their neighborhoods. Crime can setve as a type of catalyst or "social fuel"
which, if channeled, can provide the motivation and energy to empower a community to take fuller and more
direct responsibility for crime and deteriorating social conditions (Christie, 1977).

A number of practical conceptual models have been populatized lately which provide compelling frameworks
to help organize and articulate community based practices in responding to social problems, including crime.
Some of these include communitarianism, community policing, devolution, Communities That Care, civic
responsibility, community justice, and restorative justice. Programs operating out of a restorative or community
justice model are producing tangible results which put the community on center stage.

Restorative Justice is a philosophical framework which puts the repair of ctime as the predominant goal of
intervention. Crime is viewed as a violation of one person by another as opposed to a violation against the
state. The focus is on problem solving for the future rather than solely establishing blame for past behavior.
Victims are given opportunities for input and for closure by gaining a better understanding of what happened,
being able to move on with lives, impressing upon offenders the real human impact of their behavior, and
promoting restitution payment plans. It puts victims and offenders in active and interpersonal problem solving

3 Mark Carey, Director, Dakota County Community Corrections, originally published in Community Corrections Report, 1997, reprinted
with permlsslon Takmg Down the \‘Valls Measureq to Integrate the Objectives of the Justice System with the Community's,
: .ojp.usdoj
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roles. The community plays an important role in restorative justice as well. Some specific roles and
responsibilities of the community are:

1. Supporting crime victims;
2. Establishing standards of conduct and condemning crime;

3. Providing opportunities for the offender to make amends (i.e., to "earn their redemption" and gain
competencies which the community values); and

4. Establishing and maintaining community harmony.

Government can play a critical role in helping communities regain their sense of control and identity. This role
is not to take over the community's organizing activities but to serve as a catalyst and facilitator by providing
technical assistance, information, and seed funds when needed. Community organizing efforts have a better
chance to break the cycle of crime by tapping into this "social fuel" and promoting activities that disrupt social
conditions that breed crime. It is precisely the process of organizing and delivering these activities that bring
about familiarity, bonding, and trust which ultimately builds long-lasting community capital (see figure 3). The
activities cannot simply be superimposed on existing service delivery corrections structures. Rather,
neighborhoods and communities need to take on the responsibility for managing crime conditions.

RESTORATIVE COMMUNITY RESPONSE

Justice system interventions, then, need to be more broadly applied. Rather than viewing crime simply as an
illegal act against the state, it must see it as an interpersonal conflict against a victim and an entire community.
Crime affects the large public body, as evidenced by generalized feelings of fear and anxiety, and by altered
behavior (such as not leaving the home at might, purchasing security systems, avoiding normal social activities
which put us at risk, etc.). It is helpful to see the affect of crime in its expansive form, as having a type of
"whirlwind affect." A twister wreaks havoc on a wide-scale basis. The area where the twister touches the
ground creates the most direct damage. However, the winds associated with the storm have a far-reaching
impact, well beyond the point of ground contact. And, even in those areas where the twister does not cause
damage, fear and anxiety are prevalent. The Justice system has traditionally focused solely on the point of
contact: that of the offender, and to a lesser degree, to the victim (figure 4). Yet, the community is both a key
victim and a resource for resolution.

WHIRLWIND OF CRIME EFFECT

Community-based and restorative-minded practices serve to remove the insulation between the system and the
public in a meaningful way. They directly involve the public. These practices seek to restore the harmony at the
community level. They may even access the community's resources to bring about restorative changes. Most
importantly, the process goal is not to bring the community to the justice system, but to bring the justice
system to the community. The common features in the promotion of a community-based, restorative approach
are that they 1) fully inform those affected by the crime, 2) provide full access to decision making (in a way that
is comfortable, convenient, and respectful), 3) use processes that are raw and real, 4) are consensual in nature
whenever possible, 5) unite instead of break apart, 6) use the justice system as a backstop, not the backbone,
and 7) are empowering in nature.

6.9. Guiding Principles/Values of Restorative Justice3’

1. Crime is an offense against human relationships.

2. Victims and the community are central to justice processes.

3. The first priority of justice processes is to assist victims.

4. The second priority is to restore the community, to the degree possible.

5. The offender has personal responsibility to victims and to the community for crimes committed.

6. Stakeholders share responsibilities for restorative justice through partnerships for action.

7. The offender will develop improved competency and understanding as a result of the restorative justice
experience

37 (Created for the National Institute of Cotrections Nationwide Videoconference held December 12, 1996.)
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7. Relevant Documents, Practices and Studies — International

Mapping the Boundaries of Australia's Criminal Justice System
http://www.aic.gov.au/ conferences/outlook99/graycaro.html

The Kowanyama Justice Group: A Study of the Achievements and Constraints on Local Justice Administration
in a Remote Aboriginal Community
http://www.aic.gov.au/conferences/occasional/chantrill. html

7.1. An International Approach: What is Restorative Justice? -200238

- Wright begins this essay by discussing the differences between restorative justice and the traditional
criminal justice system.

°  He explores the criticisms of retribution and deterrence.

©  After this introduction, Wright develops his idea of what restorative justice can be.

°  He describes a system approach and not the simple inclusion of restorative practices and outcomes
along side retribution.

He discusses the role of the court and the community.

He sees the problem-solving outlook of restorative justice as addressing the pressures affecting
criminal behavior as well as addressing the needs in each individual case.

7.2. An International Review of Restorative Justice -2001°

Understanding the phrase ‘restorative justice’
—  Skeptics have much to be skeptical about. As we saw in the introduction (Terminology and ideology),
writers differ in their understanding of the phrase, ‘restorative justice’ (see further, Marshall, 1999).

o Nor is greater definition possible should we confine our attention only to criminal contexts.

o Here, as Dignan and Cavadino (1996; p. 153; see also Weitekamp, 2000) write, “the precise form
of the paradigm is as yet unclear, whether in theory or in practice, and the whole debate is
characterised by considerable terminological and conceptual confusion.

o 'This is reflected very graphically in the bewildering variety of terms that have been proposed to
describe the new movement: ‘communitarian justice’; ‘making amends’; ‘peacemaking’; ‘positive
justice’; ‘reconciliation’; ‘redress’; ‘relational justice’; ‘reparative justice’; ‘restitution’ and
‘restorative justice’.”’

What is restored?
— And if we narrow the focus further, and speak only in terms of restoration, the question remains, as
Braithwaite (1999) pertinently observed, what is restored?

o Restoring victims can mean “to restore property loss, restore injury, restore sense of security,
restore dignity, restore sense of empowerment, restore deliberative democracy, restore harmony
based on a feeling that justice has been done, and restore social support.”

o  For their part, believers celebrate this diversity: plurality is a strength, not a weakness.

o0 Nevertheless, if a working party of leading restorative justice authors cannot agree a working
definition of the key phrase (McCold, 1998; p.20), both analysis and evaluation are hampered.

38 Wright, Martin. (2002). "An International Approach: What is Restorative Justice?". Paper to Seminar in honour of Gunnar Marnell (27-2-
1913- 14-4-2002). Mediation and Restorative Justice. Stockholm. 18 April 2002.
http://www.restorativejustice.org/asp/details.asp2lD=1712

3 Miers, David. 2001. "An International Review of Restorative Justice." Crime Reduction Research Series Paper 10. L.ondon: Home
Office.http://www.homeoffice.gov.uk/rds/prgpdfs/crrs10.pdf
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7.3. Restorative Community Justice Repairing Harm and Transforming Communities -
40
2001

This book reads as a “who’s who” of restorative and community justice. It is an excellent overview of critical
and emerging issues facing the field. What it lacks in consistency, readability and conti-nuity, it gains in breadth
and seemingly unedited reflections of key practitioners and theoreticians.

Restorative and Community Justice: A Proposed Marriage

The editors' basic premise is that the two fields of restorative justice and community justice are converging in
both values and so of practice. This is a movement the authors want to encourage, thus the new name
"restorative community justice.” In relation to this goal, I remain intrigued but unconvinced.

Community justice seems to be a movement that comes not from the community but from the system,
directed at the community. Restorative Justice seems to be a movement that comes from the
community, directed at the system. These divergent beginnings are mentioned, but not enough attention is
given to these dynamics to convince me. If bringing these fields together means strengthening/broadening
restorative justice's focus on community and structural issues creating crime conditions, then I think this could
be a good matriage. If, however, this marriage brings restorative justice closer to “the system," which is the
parent of community justice, then I foresee trouble.

This issue is touched on in the opening articles but is pushed out more clearly by the concluding article, which
outlines four possible futures for restorative community justice. The final future, the restorative ideal, presents
a mainstream dominant restorative community justice system. I believe this is a vision of co-optation and the
re-institutionalization of justice- the very movement restorative justice reacts against. Restorative justice cannot
be systematized, institutionalized or forced on the whole public. The editors' suggestion of the broad
systematization of restorative community justice as the ideal vision leads me to ask many questions: Do they
understand the nature of justice? Do they understand the nature of systems? Do they see any problems with
community justice being state initiated?

Defending a Vision

The editors' second last chapter focuses on the dangers and opportunities facing the movement(s). This
chapter is the place for the authors to bring together that which has gone before. Having asked leading scholars
and practitioners to reflect—not on the basics but on growing edges of the movement[Jthis is the opportunity
for the editors to tie it all together. However, the editors again fall short. They spend most of the time "turning
down the volume" on any critiques offered in the previous chapters. The tone seems defensive, even while the
rhetoric encourages critical response. It seems they did not want the authors to engage as critically as they did.
The learnings that could have been drawn from the preceding chapters get mostly overlooked.

So far this review has been quite critical. That is not the whole story. Many interesting concepts and thoughts
have been raised and refined by my reading of this text. I will close by listing some of those concepts.

Restorative justice is seen quite broadly as a principle-based approach in harms. I was a bit surprised by
the regularity that the term "principle-based" was used. (This is the single most common remedy for the
potential dangers facing restorative justice.) While it is commonly referred to as principle-based, it is not dear if
there is consensus on what this means.

Restorative justice is often critiqued as reactive due to being case focused. It feels as if this is a reduction
of what restorative justice is. Indeed, victim offender mediation is reactive without much of an attempt to

40 Jarem Sawatsky, Review of “Bazemore, Gordon and Mara Schiff, eds. Restorative Community Justice Repairing Harm and Transforming
Communities. 2001 375 pp.”, Conciliation Quarterly Vol. 20, No. 3.
http://www.restorativejustice.org/rj3/Feature/MARCH?2002/Conciliation/ reading.htm
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address originating or structural violence. Restorative justice must better address structural issues- Dave Dyck's
article helps with this. However, I felt that restorative justice was given less credit than practice and theory
seem to suggest.

Satisfaction as restorative justice indicator. There are many positive and natural elements to this concept. If
justice should address the needs of those involved, then asking if their needs have been satisfied is an indicator
grounded in the essence of the vision of justice.

Satisfaction as indicator would likely keep the focus of theory and practice on the needs of people, as opposed
to reducing it to the needs of the system or to effective processes.

However, a vision of justice developed out of practices designed to make everyone happy -which is what a
satisfaction indicator could likely degenerate into is hardly one that I could reconcile with the justice that Jesus
taught. Jesus was ultimately killed by the system because his vision of justice was too threatening and radical for
them-they were anything but satisfied.

- The myth of community. Much of restorative justice theory relies on some concept of an active
community.
°  The growth of restorative justice practice indicates that there are indeed communities of care ready to
unleash their creative and restorative potential.
However, I continue to have concerns of whether we will find enough resources for restorative justice
to work in a highly individualistic and highly mobile community.
This type of community is still in denial that it is without resources and in need of others.
This may be a comment underestimating what people can do.

I hope that I will be surprised.

7.4. Restorative Programs in Australia- 2001 4

Restorative programs are means of dispute and conflict resolution which are characterised by principles of
restorative justice. Although there is a good deal of diversity of form in restorative justice programs, essential to
all of them is the principle of direct participation by victims and offenders. Victims have the opportunity for a
say in how the offence will be resolved, while offenders are required to understand the consequences of their
actions and the harm they have caused. Another essential aspect is the attention given to the context in which
the offence occurs: that, in Leslie Wilkins' famous words (1991) "...the problem of ctime cannot be simplified to
the problem of the ctiminal.' Bazemore & Umbreit (1995) suggest that a core principle in restorative justice is
to balance offender needs, victim needs and the needs of the community as well. Here 'community' is usually
seen primarily as the victim's and offendet's 'community of concern' (Braithwaite & Daly 1994), that is those
people in the lives of the victim and offender who care most about them, though it may encompass the
broader community in which the offence took place as well.

A definition of restorative justice which has become widely accepted has been offered by Marshall (email,
Marshall to McCold 1997), who describes it as 'a process whereby all the parties with a stake in a particular
offence come together to resolve collectively how to deal with the aftermath of the offence and its implications
for the future.' Braithwaite (1999) suggests that this can be refined so that those 'with a stake' in the offence are
defined as the victim(s), the offender(s) and the affected community, which includes the families of the
principals. In summary, Van Ness (1993:259) suggests that restorative justice rests on the following principles:

e  Crime is primarily conflict between individuals resulting in injuries to victims, communities and the
offenders themselves; only secondarily is it lawbreaking.

e The overarching aim of the criminal justice process should be to reconcile parties while repairing the
injuries caused by the crime.

# Criminology Research Council, Heather Strang, Director, Centre for Restorative Justice, Research School of Social Sciences, Australian
National University A Report to the Criminology Research Council, Restorative Justice Programs in Australia, March 2001,
http://www.aic.gov.au/crc/oldreports/strang/adult.html
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e The criminal justice process should facilitate active participation by victims, offenders and their
communities. It should not be dominated by the government to the exclusion of others.

Although the concept of restorative justice has a lineage detived from many indigenous as well as pre-industrial
Western justice traditions, the term was first used in its modern sense in the 1970s to refer to victim-offender
mediation programs established in North America and now widely used in Western Europe as well. They aim
to provide a process of resolution between the principals in a dispute, under the auspices of a mediator, with an
emphasis on reparation. Parties other than the victim and offender are rarely present (Marshall and Merry
1990), the program is usually restricted to juvenile offenders and involves collaboration between police,
probation and welfare agencies. Often the mediator meets separately with the offender and victim; sometimes
the principals do not meet face-to-face at all. Although mediation is used in civil matters in Australia,
principally in the Family Court, it has not been used extensively in criminal matters. In Canada, circle
sentencing emerged during the 1980s as a First Nations method of responding to offenders and is now used in
a number of northern communities and to a lesser extent in urban settings too. It involves offenders, victims,
the families of each and other community members in a discussion of the circumstances that underlie the
causes of crime and is built on principles of mediation, indigenous peacemaking processes and consensus
decision making (Stuart 1996). These programs have been criticised for their dependence on mainstream court
processes and personnel in their operation (LaPrairie 1995). However, the manner in which the broader
community engages in the process has allowed a greater understanding of the ways in which those beyond the
principals can be involved in restorative justice.

Meanwhile in New Zealand, decades of dissatisfaction with the treatment of juvenile offenders, especially those
of Maori background, led in 1989 to the introduction of the Children, Young Persons and Their Families Act, which
set out radically new principles and processes for youth justice in New Zealand. It also established new
procedures for dealing with child protection issues. The Act aimed to include elements of traditional Maori
practices of conflict resolution, principally the direct involvement in the resolution of the offence of both the
offender and the victim and their families and supporters, with the objective of healing the harm caused by the
offence. The Family Group Conference was the mechanism by which these practices were delivered. The
intention was to provide a forum for those most affected by the offence, rather than the state, to resolve the
conflict.

Restorative justice programs in Australia, resting on the principles outlined above, are mostly based on the
conferencing model developed in New Zealand. They are usually seen as most suited for dealing with juvenile
rather than adult offenders. This may be an evolutionary aspect of these interventions: in New Zealand, for
example, after more than a decade of experience with juveniles, programs are being extended to adults. Even in
the three jurisdictions where adult conferencing is taking place (Queensland, Western Australia and the ACT),
the great majority of those selected remain young offenders. It may be that, with growing confidence in the
effectiveness of restorative justice programs, they may become more commonly used for adults as well.

As well as being used at various points in the criminal justice system, restorative justice programs are also
employed in Australia to limited extents in a variety of other settings. In care and protection matters the
restorative characteristic of the intervention refers to the active engagement of the extended family and friends
in arriving at decisions affecting family members. In schools, programs have been developed primarily to deal
with incidents of bullying, though they ate also used in the resolution of staff disputes. Programs are also being
used in the resolution of workplace disputes in the corporate sector. However, in Australia they remain
primarily a justice intervention, usually as a diversion from court, though with some post-sentence applications,
including in prisons. Although a variety of diversionary programs, including cautioning, Drug Courts and some
initiatives in the Family court may be broadly labelled 'restorative', this paper restricts its coverage to programs
involving meetings of victims, offenders and communities to discuss and resolve an offence. It deals primarily
with developments in the use of these programs in 'justice’, but there will also be reference to the state of play
with programs in these other settings.

Definition: Restorative justice is a term which has recently emerged to refer to a range of informal justice
practices designed to require offenders to take responsibility for their wrongdoing and to meet the needs of
affected victims and communities. It refers to the restoration of victims, offenders and communities (Bazemore
& Umbreit 1994; Brown & Polk 1996) and emphasises the repair of harm resulting from the crime, including
harm to relationships (Daly & Immarigeon 1998).
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7.5. A Role For ADR In The Criminal Justice System? - 1999 *

e  Restorative justice is a process whereby all the parties with a stake in a particular offence come
together to resolve collectively how to deal with the aftermath of the offence and its implications for
the future.*?

e The first question that must be asked is whether ADR is appropriate in the Criminal Justice System.
One must also decide what is the meaning of the acronym ADR. Is it Alternative Dispute Resolution,
Appropriate Dispute Resolution or Assisted Dispute Resolution?* I suggest in this paper that it ADR
in the Criminal Justice System satisfies all versions of that acronym.

e In the Criminal Justice System it provides an alternative way of resolving disputes, a more appropriate
way of doing this, and a method that needs assistance from the formal Criminal Justice System if it is
going to work. It is about a paradigm shift from an emphasis on retribution to one of restoration of
good relations for those who admit their guilt. That is to say it is about the shift from Retributive
Justice or Restorative Justice.

®  The Restorative Justice Movement ** believes as per the above definition that restorative justice is a
process whereby all the parties with a stake in a particular offence come together to resolve
collectively how to deal with the aftermath of the offence and its implications for the future. It does
not say that Punishment is wrong, but suggests that Retribution and Restoration are both patt of the
same Criminal Justice System.

ADR
There are three ways of rendering the acronym ADR that I’'m aware of are:
e  Alternative Dispute Resolution;
e Appropriate Dispute Resolution; and
e  Assisted Dispute Resolution®
e Perhaps there are other ways of rendering them.
o In the UK Rules of Civil Procedure 1447 ADR is defined as:
= Collective description of methods of resolving disputes otherwise than through the
normal trial process.
o  This is a superbly wide description. Though the Sentencing Circles and the work on Plea
Bargaining mentioned later in this paper do bring restorative justice principles into play at
the trial stage, and do not as such divert matters from the trial process.

# Laurence M. Newell, Adviser to the Chief Justice of Papua New Guinea, A Role For ADR In The Criminal Justice System?, A paper
prepared for the PNG National Legal Convention 25-27th July 1999 Papua New Guinea

# See Ron Claassen, Restorative Justice — Fundamental Principles for the full text. Being the paper presented May

1995 at NCPCR; revised May 1996 at UN Alliance of NGOs Working Party on Restorative Justice [Online]

Available at: http://www.fresno.edu/pacs/rjprinc.html. (2 pages). The extract is from Restorative Justice

[Online] Available at: http://www.restorativekustice.org/rjloverview.html.

# Alternative Dispute Resolution and Approptiate Dispute Resolution have been known to me for some 10

years, but Assisted Dispute Resolution was new to me until I came across that use of the acronym in Stephen

Skehill’s Is ADR a True Alternative? Which is published in the Papers presented at the 9 th Annual AIJA

Conference (AIJA 1991).

4 Restorative Justice appears to arise from the work of Professor | Braithwaite in his book Crime Shame and

Reintegration (Oxford: Oxford University Press, 1989) also still available from the online catalogue of the

Cambridge University Press in paperback at the price of £13.95

(Http:/ /www.cup.cam.ac.uk/sctipts/webbook.asprisbn=0521356687. Other sources ate the work of the

Mennonites coming from a Christian belief in Peace in the Community detailed below, and the Family

Conference that has its ethos in Maori settlement of disputes

4 See Stephen Skehill’s Is ADR a True Alternative? Which is published in the Papers presented at the 9th Annual

AIJA Conference (AIJA 1991) cited in Laurence M. Newell, Adviser to the Chief Justice of Papua New Guinea, A Role For ADR In The
Criminal Justice System?, A paper prepared for the PNG National Legal Convention 25-27th July 1999 Papua New Guinea
47 Post Woolf reforms. Lord Woolf (a UK Law Lord) was commissioned by the British Government to review

Civil Procedure in England and Wales. These reforms are now being instituted there.
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e Paul Leigh-Morgan * in an article about ADR as it applies to civil procedure in England and Wales
after the reforms proposed by Lord Woolf, says that the above definition:

o “... will include all the various methods by which disputes can be resolved without resorting
to conventional litigation. What is really contemplated are those methods which are
essentially negotiation. The parties find their own solution to a dispute but probably use a
mediator to help then get there.

o Itneeds to be remembered, however that there are numerous other forms of ADR, many of
which are akin to an arbitration procedure, where a third party imposes a judgement on the
parties. The litigator will have to assess the scope for ADR according to the nature of the
dispute and the client’s objectives.”

e Whichever rendering or definition is used the main point of it is not the use of it, but what is the
outcome that you wish to achieve.

o When applied to Law and Order ADR:

®  inits first rendering it is concerned with the avoidance of the recourse to the
formal Law and Order process;

® in its second rendering it is concerned with other means to achieve resolution of a
problem after it has occurred; and

® in the third rendering it is concerned with assistance from the Criminal Justice
System to the parties achieving a settlement of the underlying causes of the
problem and ensuring that after the accused gets out of prison, or whilst on
probation or other form of sentence he or she can work in harmony with the
victim or his or her family.

e One matter raised in Stephen Skehill’s Is ADR a True Alternative?”” | is the need to distinguish ADR
from case management technigues.

o  He makes the point that case management techniques are concerned with the structure used in
getting a case ready for hearing, whereas ADR is concerned with the method of resolving
disputes.

o In that paper he is almost solely concerned with Civil Disputes, bur this comment equally
applies to the use of ADR in the Criminal Justice System.

Restorative Justice
e Itis apparent that most if not all ADR in the Criminal Justice System is seen as a variation on the
theme of Restorative Justice. The following definition of Restorative Justice is from the text of the
May 1996 definition of the Fundamental Principles of Restorative Justice drafted by the UN Alliance
of NGOs Working Party on Restorative Justice 17 :
1. Crime is primarily an offence against human relationships and secondarily a violation of a law (since laws are
written to protect safety and fairness in human relationships).
2. Restorative Justice recognises that crime (violation of persons and relationships) is wrong and should not
occur, and also recognises that after it does there are dangers and opportunities. The danger is that the
community, victim(s), and/or offender emetge from the response further alienated, more damaged,
disrespected, disempowered, feeling less safe and less co-operative with society. The
opportunity is that injustice is recognised, the equity is restored (restitution and grace), and the future is
clarified so that participants are safer, more respectful, and more empowered and co-operative with each other
and society.
3. Restorative Justice is a process to "make things as right as possible" which includes: attending to needs
created by the offence such as safety and repair of injuries to relationships and physical damage resulting from
the offence; and attending to needs related to the cause of the offence (addictions, lack of social or
employment skills or resources, lack of moral or ethical base, etc.).

48 Paul Leigh-Morgan LLB., Barrister, CEDR accredited mediator, and Director of Independent Mediation Ltd.
I am quoting from an article in the May 1999 issue of the Legal Executive (the Journal of the Institute of Legal
Executives in the UK) at pages 26 and 27 entitled ADR after Woolf .

4 Published in the Collection of Papers presented at the (1990) 9 th Annual AIJA Conference (AIJA 1991).

50 Claassen, Ron Restorative Justice — Fundamental Principles. Being the paper presented May 1995 at NCPCR;
revised May 1996 at the UN Alliance of NGOs Working Party on Restorative Justice [Online] Available at:
http:/ /www.fresno.edu/pacs/tjprinc.html. (2 pages). © 1996 Ron Claassen. These principles may be
reproduced so long as they are not edited for content, the source is listed, and the legend "Printed by
permission" is included. I have changed the spelling to English as opposed to US spelling of words, but have
not changed the content.
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4. The primary victim(s) of a crime is/ate the one(s) most impacted by the offence. The secondary victims are
others impacted by the crime and might include family members, friends, witnesses, criminal justice officials,
community, etc.

5. As soon as immediate victim, community, and offender safety concerns are satisfied, Restorative Justice
views the situation as a teachable moment for the offender; an opportunity to encourage the offender to learn
new ways of acting and being in community.

6. Restorative Justice prefers responding to the crime at the earliest point possible and with the maximum
amount of voluntary co-operation and minimum coercion, since healing in relationships and new learning are
voluntary and co-operative processes.

7. Restorative Justice prefers that most crimes are handled using a co-operative structure including those
impacted by the offence as a community to provide support and accountability. This might include primary and
secondary victims and family (or substitutes if they choose not to participate), the offender and family,
community representatives, government representatives, faith community

representatives, school representatives, etc.

8. Restorative Justice recognises that not all offenders will choose to be co-operative. Therefore there is a need
for outside authority to make decisions for the offender who is not co-operative. The actions of the authorities
and the consequences imposed should be tested by whether they are reasonable, restorative, and respectful (for
victim(s), offender, and community) 3.

9. Restorative Justice prefers that offenders who pose significant safety risks and are not yet co-operative be
placed in settings where the emphasis is on safety, values, ethics, responsibility, accountability, and civility. They
should be exposed to the impact of their crime(s) on victims, invited to learn empathy, and offered learning
opportunities to become better equipped with skills to be a productive member of society. They should
continually be invited (not coerced) to become co-operative with the community and be given the opportunity
to demonstrate this in appropriate settings as soon as possible3? .

10. Restorative Justice requires follow-up and accountability structures utilising the natural community as much
as possible, since keeping agreements is the key to building a trusting community>? .

11. Restorative Justice recognises and encourages the role of community institutions, including the
religious/faith community, in teaching and establishing the moral and ethical standards, which build up the
community>* .

7.6. Restorative Justice: The Public Submissions-199855

Defining Restorative Justice

Several submissions commented on the definition of restorative justice. Many submissions also related their
understandings of what was meant by the term.

For instance: From our perspective restorative justice is concerned with the restoration and healing of a
number of persons and relationships. (Anglican Social Justice Commission, 54)

A Miori view of restorative justice provides a different definition and emphasis from that set out in the
discussion paper. The first and most important element is to restore to Madori communities their right to
manage their own affairs. The second element is to enable them to regulate the relationships between their
members in accord with the values and protocols of the community. The third is to respond to individuals at

51 This is an important proviso, and partially answers the arguments of those against Restorative Justice, that it
is a soft option, a cgp out from the normal (retributive) approach of the Criminal Justice System.

52 Again those who do not respond to restorative justice must not be alienated from restorative justice
principles later in their sentence and should be given the opportunity to deal with their Crime in a restorative
justice manner in the future.

3 For instance using Volunteer Probation Officers to ensure that promises made in the restorative justice
processes are actually carried out.

5 So Priests, Pastors, Brothers, Sisters and Lay Church workers, as well as Church members must be
encouraged to take charge of the wayward members of the community they belong to.

55 Ministty of Justice — New Zealand - Restorative Justice: The Public Submissions First published in June 1998, © Crown Copyright
http://www.justice.govt.nz/pubs/reports /1998/restorative justice/ex summary.html
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risk within the community and that implies reintegrating the offender, protecting the victim and redressing the
wrong. When the victim comes from another community, there will be a need to negotiate between the two
groups to ensure a solution that restores the social balance both within the communities and between them.
Retribution and deterrence do not have a central place in this vision of restoration. (NZ Miori Council, 112)

Some felt that what was encompassed by restorative justice was unclear. There was concern that this had led to
public confusion, and a desire for the enunciation of clear principles, goals and intentions.

There were also more specific concerns regarding this issue. One submission suggested that:

To use the term to describe everything from periodic detention and community service to reparation and police
diversion is to dilute its meaning. Some of these processes may have restorative elements in them but
essentially as currently practised they flow from legislation that is retributive in its philosophy and loaded with
connotations of punishment. (Restorative Justice Network, 72)

7.7. Restorative Justice — 1996 56

Definitions

Some words or terms used throughout the text may be unfamiliar to readers and an explanation at this point
may assist understanding.

Conciliation "implies easing of friction and agreement or understandings" (Butterworth's Family Law Service,
1993: 2005). It sometimes involves the use of therapy to resolve emotional or psychological issues and to adjust
to changed circumstances. Conciliation may include counselling and involve mediation. In conciliation, the
third party has a relatively high substantive input into discussions and is not limited to the facilitating role of
mediator (Chart, 1985).

Diversion in its simplest form involves channelling an offender or suspect away from any particular outcome
at any stage of the criminal justice process. The term can refer to a variety of programmes - complete diversion
from the criminal justice system, screening a case out of the system with a decision to caution or warn rather
than prosecute, diversion at the pre-trial stage for resolution of the case by some informal procedure, and post-
trial alternatives to conviction or sentence (Young & Cameron, 1992).

Mediation is a form of dispute resolution in which an impartial third-party facilitates negotiations between
people in dispute. It is a process in which the parties can retain control over their dispute and develop a
solution that is acceptable to all parties. It often uses problem-solving techniques to provide a forum in which
the parties can reconcile, if they consider that is in their best interests. In general, mediators do not give advice
or make suggestions. Mediation is generally both voluntary and confidential. Agreements reached may be
legally binding depending on the context in which the technique is used.

Net-widening is the term used to describe the impact of measures which cast the net of the criminal justice
system more widely. This may be an unintentional outcome. It can be seen in measures which result in more
offenders entering the criminal justice system when they previously would not have done so, and in the deeper
involvement of offenders with the system either through more intrusive processes or outcomes than would
have been expected otherwise.

Reconciliation can involve the settlement of a quarrel or the re-establishment of friendly relations with
someone after an estrangement. The term is frequently used in relation to North American victim-offender
mediation programmes, patticulatly as a goal of such programmes, and according to Zehr (1990) it signifies
that the victim-offender relationship is the primary focus of the process.

% New Zealand, Ministry of Justice, Restorative Justice, A Discussion Paper, 1996,
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Reparation involves the offender giving something back to the victim as compensation for the loss or damage
caused. The reparation may be a payment, or it may take some other form, such as work for the victim or a
charity nominated by the victim. It may also take the form of an apology. Although, in New Zealand, there is
also a sentence of reparation (described in chapter 3), most references to reparation in this paper are in the
general sense of the offender making some return to the victim, not necessarily in the context of the formal
sentence of reparation.

Victim-offender mediation is the model used in initiatives such as the Victim-Offender Reconciliation
Program (VORP) in the United States and Canada and in Victim-Offender Reparation Programmes operating
in the United Kingdom. It generally involves only the victim and offender meeting in the presence of a
mediator to resolve the issues between them. If others such as a family member attends in support, their role is
as observer only. This model contrasts with the conferencing model where a range of others both attend and
actively participate in the meeting.

The term victim-offender mediation has been used in a general sense throughout the text of this paper since these
meetings are the main vehicle for restorative processes and the victim and offender are the principal
participants. These references should not however be taken to indicate that this model is favoured over the
conferencing model.

DEFINING RESTORATIVE JUSTICE
General Definitions

The term restorative justice appears to have developed out of the victim-offender mediation or reconciliation
movement which began in Canada and North America in the early 1970s. Many restorative justice writers use
the terms restorative justice and victim-offender mediation interchangeably (Marshall, 1992 ; Umbreit and
Coates, 1992). Associated terms include relational justice and a technique called reintegrative shaming.

Marshall (1995: 1) defines restorative justice as

...a way of dealing with victims and offenders by focusing on the settlement of conflicts arising from crime and
resolving the underlying problems which cause it. It is also, more widely, a way of dealing with crime generally
in a rational problem solving way. Central to restorative justice is recognition of the community, rather than
criminal justice agencies, as the prime site of crime control...

Conflict resolution is informed by a well tested body of theory and practice of which mediation is a core
technique.

Restorative justice is a form of criminal justice based on reparation, that is, actions which attempt to repair the
damage caused by the ctime, either materially (at least in part) or symbolically. Howard Zehr (1990: 197) points
out that "[v]iolations create obligations" and that "[w]hen someone wrongs another, he or she has an obligation
to make things right." Marshall (1992) observes that an opportunity to make repatration should be offered to
the offender at the earliest stage possible and that payment at this stage may be irrespective of how, or whether,
any criminal charges are dealt with. He also argues that greater emphasis should be placed on expecting
reparation of offenders. Apart from the payment of money, reparation may include demonstrations of the
offender's willingness to co-operate in counselling, therapy or training (Wright, 1991).

Restoration of those affected by the offence is the undetlying theme in restorative justice. "The goal of the
process is to heal the wounds of every person affected by the offence, including the victim and offender.”
(Consedine, 1994: 158). In this context, reparation to the victim by the offender is considered a duty or
obligation on the offender (Marshall, 1990) and restoration of community peace is an important objective.

Howard Zehr (1990: 194-5) points out that :

Communities feel violated as well ... and they have needs too. Since one cannot ignore the public dimension of
crime, the justice process in many cases cannot be fully private. Crime undermines the sense of wholeness in a
community. For a community, reparation often requires some sort of symbolic action that contains elements of
denunciation of the offence, vindication, reassurance and repair.
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Restorative justice seeks to redefine crime, interpreting it not so much as breaking the law, or offending against
the state, but as an injury or wrong done to another person or persons. It encourages the victim and the
offender to be directly involved in resolving any conflict through dialogue and negotiation. Thereby, the victim
and offender become central to the process with the state and legal professionals becoming facilitators,
supporting a system which aims at offender accountability; full participation of both victim and offender; and
making good, or putting right, the wrong (Zehr, 1990 & 1994).

There is a sense in which restorative justice is neither a practice nor a group of practices. Rather it is a
philosophy, a way of looking at crime and the response to crime. John Braithwaite (1989: 6) observes that :

To the extent that the community genuinely comes to believe that the “experts' can scientifically prescribe
solutions to the crime problem, there is a risk that citizens cease to look to the preventative obligations which
are fundamentally in their own hands. Thus if I observe an offense, or if I come to know that my next-door

neighbour is breaking the law, I should mind my own business, because there are professionals called police
officers to deal with this problem.

He proposes instead that:

Crime is best controlled when members of the community are the primary controllers through active
participation in shaming offenders, and, having shamed them, through concerted participation in ways of
reintegrating the offender back into the community of law abiding citizens. Low crime societies are societies
where people do not mind their own business, where tolerance of deviance has definite limits, where
communities prefer to handle their own crime problems rather than hand them over to professionals. The rule
of law will amount to a meaningless set of formal sanctioning proceedings which will be perceived as atbitrary
unless there is community involvement in moralizing about and helping with the crime problem.

Common Features of Restorative Justice

In general, the restorative justice philosophy is based on three beliefs. These are that:

1. Crime results in harm to victims, offenders and communities;

2. Not only government, but victims, offenders and communities should be actively involved in the criminal
justice process; and

3. In promoting justice, the government should be responsible for preserving order, and the community should
be responsible for establishing peace (Van Ness, 1990).

These general beliefs lead to a number of common elements among restorative justice programmes. These
elements include:

- A definition of crime as injury to victims and the community peace;
- A focus on putting right the wrong;

- A view that both the victim and the offender are active players in responding to and resolving the criminal
conflict;

- Compensating victims for their losses through restitution by the offender;

- Empowering victims in their search for closure through direct involvement in the justice process;
- Assisting victims to regain a sense of control in the ateas of their lives affected by the offence;

- An objective of holding offenders accountable for their actions;

- Impressing on offenders the real human impact of their behaviour;
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- Encouraging offenders to accept responsibility for their behaviour in a way that will aid them to develop in a
socially acceptable way;

- Seeking to address the personal and relationship injuries experienced by the victim, offender and the
community as a consequence of the offending; and

- A commitment to include all affected parties in the response to crime.

The emphasis in restorative justice is on crime as a violation of one or more person(s) by another, rather than
as an offence against the state. Problem-solving for the future is seen as more important than establishing
blame for past behaviour. Zehr (1990) suggests that three questions should be asked. These are:

- What is the harm done by the offence?
- What can be done to put right the harm?
- Whose responsibility is that?

It follows that in looking for solutions to the problems atising from, and associated with crime, not all of the
responsibility rests with the offender. Under a common law system the responsibility for crime is held to be the
offendet's, proportional to his or her culpability. Howevert, somewhat perversely, the offender often has few
resources to contribute to remedying the harm or rehabilitating him or herself, let alone the insight and
knowledge to appreciate how to achieve these ends.

Restorative justice considers that issues such as prejudice, social injustice and inequity suppott an environment
in which crime and victimisation are more likely. Zehr (1990) and Marshall (1995) suggest respect is an important
dimension of crime. Offending, in their view, stems from a lack of respect for others and community values.
Such disrespect is more likely from those who are alienated from the benefits of community membership, or
who are themselves subjected to disrespect because of prejudice (for example concerning race, colour, or
educational achievement). According to Marshall (1995: 6):

People who feel unfairly devalued and lacking respect, who feel cut off from mainstream society, are likely to
have little respect for society, its laws and values. If community does not extend to such people, then informal
control does not affect them, and restorative outcomes will not be possible. The introduction of restorative
practices can only take place if there is, at the same time, a real effort to combat institutionalised injustice.
Without this, new initiatives are doomed to having only a marginal effect on the overall problem of crime.

How Does Restorative Justice Operate?

A survey of the initiatives that claim a restorative foundation suggests that the term is expressive of a range of
principles and objectives for criminal justice.

These inform and guide practice, rather than define a particular model of practice.

In some programmes, victims, offenders and the community work in repairing the damage of crime as an
integral part of the criminal justice system under the authority of the state. Other initiatives are separate from
the justice system, operate on different timetables to those of court processes and may act as an alternative to
the justice system in resolving disputes about offences. Where restorative processes form an unbroken tradition
of society, such as in Samoa, they may exist independent of the formal criminal justice system, provide a
culturally-oriented alternative and deal with disputes other than those legislated as offences.

Restorative justice initiatives that seck to influence the disposal of cases within the criminal justice system tend
to be part of formal programmes, and involve the approval of authority figures such as judges, lawyers and
probation managers. These integrated programmes have systems and processes linked with those of the
criminal justice system. Their aims often include the general aims of the criminal justice system in addition to
those specifically related to restorative justice.

Generally, programmes either adopt an individual or collective approach.
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Is Restorative Justice a System of Justice?

The criminal justice system was not constructed to a pre-designed plan, its parts smoothly articulating with one
another, with a clear objective towards which each of its elements is geared. Rather it is an evolutionary
accretion of institutions and functions (Marshall, 1992b).

Restorative justice is sometimes presented as a new paradigm of justice (Consedine, 1995; McElrea, 1994; Zehr,
1990). If it is, it is not, as yet, a complete model because restorative justice literature and practice do not resolve
major issues such as disputes over guilt or the identification of a defendant, nor do they suggest principles and
rules of evidence that would apply in such disputes. Despite this limitation, many cases can still be considered
for restorative interventions.

The majority of offences in the criminal justice system are dealt with on the basis of an admission of guilt. In
1993, fewer than 13% of New Zealand district court matters went to trial because of a “not guilty' plea (Spiet,
1994b).

There is no consensus in the restorative justice literature as to what should happen if the parties cannot reach
agreement. Some suggest that cases should be referred back to the court system or referral source (Stutzman
Amstutz & Zehr, 1990), while others note that the scope of restorative interventions extends beyond victim-
offender agreements so that the principles of restorative justice could have emphasis in any judge's sentencing
decision (Mediation UK, 1992).

Overseas restorative justice programmes operate in, or in association with, a number of criminal justice systems
(Morrell, 1993). These include: Victim-Offender Reconciliation [VORP] and Victim-Offender Mediation
[VOM] programmes (United States, Canada, England and Australia), reintegrative shaming (New South Wales),
and local community mediation centres. Norway has a national policy and most other European countries have
used mediation between victims and offenders in small-scale programmes. Austria and the Netherlands have
introduced victim-offender mediation into their legislation.

Restorative proponents (Consedine, 1994; Zehr, 1990) note historical and cultural precedents for restorative
justice. However, restorative justice became a theme in Western systems of criminal justice only relatively
recently. Consequently, there has not been much opportunity for research and the knowledge-base concerning
restorative justice is incomplete.

It cannot, as yet, be considered a tested model or theory of justice.

Some of the restorative models of practice are unable to encompass all of the objectives of a system of justice.
Marshall (1990) argues that victim-offender mediation should be free of any criminal justice agency, free of any
reliance on any particular point in the criminal justice process, and able to time interventions according to the
interests of the victim. Clearly, society has interests in justice beyond the provision of a forum for mediation.
However, having made provision for mediation, actively considering the resulting recommendations and
outcomes may influence the judgments and process of other segments of the criminal justice system.

The discussion above suggests that restorative justice is a movement rather than a particular practice. It is a way
of thinking about crime and informing or reforming systems for achieving justice. To the degree to which it
describes the outcomes of a criminal justice system in a coherent and publicly accepted way, restorative justice
redefines what is justice.

Central Principles

A review of the literature about restorative justice, discussions with criminal justice professionals and meetings
with mediation practitioners suggest a number of common principles among restorative justice programmes.

Of concern were observations that many programmes had trouble maintaining these principles in practice
(Marshall, 1990 ; Umbreit and Coates, 1992).

Emphasis On Addressing Victims' Needs
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The restorative justice programmes reviewed stress the importance of addressing victims' needs. Restorative
justice is a system in which victims:

- Are assisted to regain a sense of control;
- Are actively involved in the criminal justice system;
- Have their personal and relational needs met.

The emphasis on victims' needs is weakened when there ate processes or systems of eligibility based on
generalisations about the offence type or the characteristics of the offender. At best, these can address the
needs of some victims.

Programme designers cannot know the needs of a particular victim since people's responses to crime are
individual. The structure of restorative processes and the focus of any agency administering them would need
to emphasise meeting individual needs. Restorative justice recognises that similar criminal offences may have
dissimilar effects on victims and offenders, and hence a different or unique response may be necessary to put
right the wrong. A victim's desite for vindication, reparation or satisfaction may also be influenced by the
degree to which they consider the offender culpable for the crime.

Involvement of Victim, Offender and Community

Restorative justice programmes commonly note that the victim, offender and community should be actively
involved in the response to the offence.

A forum for communication between the victim, offender and community is a prerequisite to active
involvement. Such involvement is difficult to achieve if the parties are represented through counsel.
Occasionally distance, emotions, disability or injuries make it difficult for victims to attend restorative justice
processes. If the victim is unable to attend personally, the principle of meeting victims' needs suggests the
possibility of involvement through intermediaries or representatives. This is reported as having been
successfully tried in at least one initiative in New Zealand (Mansell, 1994).

Not all members of the community affected by the offence are usually actively involved in the restorative
justice process. Some system of selecting representatives is likely in restorative justice programmes which desire
community involvement. In a modern, urbanised society, however, the idea of community may be more
romantic than pragmatic. Urbanisation, mobility and the increased size and complexity of society have
influenced the development of communities, whether based in hapu and iwi or village traditions. Merry (1993),
studying the phenomena of private neighbourhoods in the United States, found people chose to move from
urban ethnic neighbourhoods to suburbs where they were insulated from the gossip of neighbours and the
authority of community leaders. Americans were seen to pursue individual opportunity at the expense of
community ties. In working class and poor neighbourhoods Metry (1993: 71) found that:

Good fences made good neighbours here becanse they diminished the opportunity for conflict.

In private neighbourhoods order and belonging came from a stable class identity rather than from enduring
social relationships.

Concepts such as community values may represent the values of only a part of society, such as the middle class,
who are articulate and have the power and influence to assert their values on others. A victim and offender may
be members of different communities and cultures, posing issues about whose community to involve.

At times, the interests of the victim may conflict with those of the general community and state. Even within
societies described as having traditional restorative processes, very serious offending may lead to actions that
emphasise meeting the needs of the village/community rather than those of any individual victim ot offender.
Some offending may be so detrimental to the values upon which a society is based that denunciation, and
thereby reinforcement of societal values, is more important to the community than actual restoration of either
the victim or offender.
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Neither the community nor the state can afford to give effect to the victim's wishes or the needs of the
offender for rehabilitation irrespective of human rights or cost.

For example, imprisonment may be recommended as an outcome of a restorative process, perhaps as a token
of victim vindication or as a means for the offender to expiate guilt. However, the cost of imprisonment is
borne by the community and state. If the costs of imprisoning an offender wete greater than the costs of taking
other action of similar or greater efficacy, then the state and community ought not to be obliged to expend
their resources inefficiently or to the detriment of their own interests. That having been said, concerns with
efficiency and effectiveness are not irreconcilable with victim and community interests. Restorative justice
programmes may be a forum where communication of these issues is possible, where information can be
exchanged and where a managed and principled resolution can be achieved.

A Consensus Approach to Justice
Restorative justice aims at a consensus approach to justice.

Rarely do the parties to an offence (victim, community, state, offender) have only one interest in secking
justice. Practice suggests that, once a victim and offender have decided that they have something to gain by
seeking a mediated process, a consensus is usually possible on at least some issues. The parties often have
interests in common or interests that can be achieved without significant compromise. Agreement on matters
in which there is little conflict provides an incentive for the parties to find agreement on more contentious
issues.

Nonetheless, uncooperative offenders may make restorative justice difficult to achieve and the achievement of
redress an unlikely outcome. Zehr (1990: 198) has suggested:

Forced encounters are unlikely to be good for either offender or victim, and may well backfire. We can require
offenders to make right, but they cannot be fully responsible without some degree of voluntarism.

In this regard, the offender who is held most accountable is one who understands the consequences of their
behaviour, accepts that the behaviour was wrong and is then prepared to act to remedy that wrong. These are
all stages that require the intellectual and emotional involvement of the offender. According to Leibrich (1995:
28):

It may not be possible to make a person analyse the costs and benefits of offending nor to change their
personal morality, but it is possible to give them information and feed-back which they can at least consider.

Programmes that are separate from the criminal justice system must rely on voluntary involvement. They
proceed irrespective of what happens in the court. While offenders may be subject to some compulsion to
attend court or police-initiated processes, in the end the success of the restorative intervention depends on the
offender's preparedness to participate and to adhere to any agreements reached. In effect, restorative justice
interventions can proceed only if the offender does not actively resist. In processes such as family group
conferences, the offender who elects not to deny guilt can attempt a restorative solution with the victims,
community and state, but still retain the option of having the matter dealt with in the court system if they are
unhappy with proceedings and are unable to reach an agreement.

Several programmes offer restorative processes as a voluntary option within the larger criminal justice system.
Nonetheless, Wright (1989) observes that participating offenders usually believed that they had to be involved.
Once guilt has been admitted or proved, an offender might be required to be involved in a restorative process.
This is the situation with some reports and assessments requested by New Zealand courts. For example, in
reparation investigations (sections 22-23 of the Criminal Justice Act 1985) considerable persuasion is used to
involve offenders in reparation processes and the court may draw negative inferences about offenders who fail
to assist with such procedures and enquiries. However, even in cases where the offender is uncooperative,
sentencing judges may be able to achieve some restorative elements such as reparation and vindication for the
victim.

Summary
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Restorative justice is a movement which promotes the settlement of conflicts arising from crime through the
application of rational problem-solving techniques. Mediation and reparation are major themes and restorative
justice seeks to empower victims, hold offenders accountable and encourage them to accept responsibility for
their behaviour as a means to healing the wounds caused by crime.

The community, rather than the state, is perceived as the setting within which crime occurs and, hence, the
prime site for crime control. Crime is believed to arise out of disrespect and, in the long-term, meaningful
crime reduction is expected to be achieved through strengthening the community's ability and readiness to
respond to crime and the diminution of factors such as prejudice and inequity that foster disrespect for the
community and its values.

There is no definitive restorative programme. Rather, programmes across a wide range of community and state
functions may contribute towards a restorative orientation in criminal justice. Some programmes, such as
victim-offender mediation and reparation schemes, place great emphasis on their restorative aims.

Other initiatives, such as violence management and community mediation programmes, are seen as having
important contributions to make towards the achievement of the core objectives of restorative justice. Many
restorative projects are integrated with the existing criminal justice system. Access to mediation, rehabilitation
and reparation may replace or occur at several stages of criminal proceedings. Restorative programmes may
also operate outside or independently of the criminal justice system.

This complexity poses some challenges in analysing restorative justice.

Definitions of restorative justice tend to be inclusive rather than exclusive of programmes which might not
share one or more common objectives.

There is also occasional disparity between what some projects claim as their objectives and their actual
achievements. Thus comparison of the relative merits of projects is difficult. Some proponents of restorative
justice consider that it should be considered within the context of the wider aims of the ctiminal justice system
or that there needs to be recourse to adjudication or punishment or incapacitation when restorative techniques
fail or are rejected.

Practices that are restorative by intent and design may be constrained by their confinement within a larger
court-based system and its traditions or processes. Conversely, without direct access to the authority of the
court or the resources of the state, the ability of informal restorative justice programmes to influence the
response to offending may also be significantly constrained.

How the elements of a restorative system are represented and co-ordinated in relation to a system of justice

may greatly influence their efficacy and the opportunity that they have for meaningful influence on outcomes
for victims and offenders.

Page 112 of 112



	Table of Contents
	1.Key Themes (to be explored)4
	2.Research Questions5
	2.1.What is restorative justice?5
	2.2.What are the guiding principles of restorative justice?5
	2.3.What elements need to be present to consider an initiative to be restorative nature?5
	2.4.What is being restored?5
	2.5.What is community justice?5
	2.6.Are there any themes that run through all the definitions?6
	2.7.Restorative Justice Assessment Instrument 6
	3.Relevant Documents, Studies and Practices – Yuk
	3.1.Exploring the Boundaries of Justice: Aboriginal Justice in the Yukon -199213
	4.Relevant Documents, Studies and Practices – Oth
	4.1.A Framework for Community Justice in the West
	5.Relevant Documents, Studies and Practices – Oth
	5.1.FACT SHEET – Restorative Justice 15
	5.2.Survey of Pre-charge Restorative Justice Programs 15
	5.3.Mediation and Restorative Justice Centre16
	5.4.Restorative Justice - A Conceptual Framework19
	5.5.Restorative Justice: Directions and Principle
	5.6.Restorative Justice - A Program for Nova Scotia - 200167
	5.7.The Effectiveness Of Restorative Justice Practices: A Meta-Analysis - 200169
	5.8.Restorative Justice In Canada - 200169
	5.9.Restorative Justice: Its Promise, Its Challenges, and Its Place in a Democratic Society - 200172
	5.10.Developing a Restorative Justice Programme - 200073
	5.11.Restorative Justice in Canada - 2000.76
	5.12.Making It Safe: Women, Restorative Justice and Alternative Dispute - 2000 78
	5.13.From Restorative Justice to Restorative Governance- 200078
	5.14.Restorative Justice in Cases of Domestic/Sexual Violence: Healing Justice? - 200079
	5.15.Keeping an Open Mind - 199982
	5.16.Restorative/Criminal Justice–Identifying Som
	5.17.Planning/Evaluating Community Projects - 1998 85
	5.18.Continuums of Community Justice and Restorative Justice86
	6.Relevant Documents, Practices and Studies – USA
	6.1.National Institute of Justice87
	6.2.Adolescence/Restorative Justice: The Timing of Strategies in Promoting Organizational Change toward Restoration 87
	6.3.A Shared Just Peace Ethic: Uncovering Restorative Values - 200188
	6.4.A Comparison of Four Restorative Conferencing Models - 200191
	6.5.From the Margins to the Mainstream – 200091
	6.6.The Incorporation of Dispute Resolution into the Criminal Justice System: Playing Devil's Advocate - 199894
	6.7.Principles of Restorative Justice 94
	6.8.Taking Down the Walls -1997 96
	6.9.Guiding Principles/Values of Restorative Justice97
	7.Relevant Documents, Practices and Studies – Int
	7.1.An International Approach: What is Restorative Justice? - 200298
	7.2.An International Review of Restorative Justice - 200198
	7.3.Restorative Community Justice Repairing Harm and Transforming Communities - 200199
	7.4.Restorative Programs in Australia - 2001 100
	7.5.A Role For ADR In The Criminal Justice System? - 1999 102
	7.6.Restorative Justice  The Public Submissions - 1998104
	7.7.Restorative Justice – 1996 105
	For restorative justice programs to be effective, all of the parties involved must have a clear understanding about goals, definitions, and principles.
	Do not have one definition or model of justice it
	As the RJ movement becomes older, more involved w
	
	
	What is restorative justice?



	one way to respond to a criminal act – one of the
	set of guiding principles which guide agencies and practitioners
	philosophical approach – not a set of techniques 
	a movement rather than a particular practice
	a way of dealing with victims and offenders by focusing on the settlement of conflicts arising from crime and resolving the underlying problems which cause it. It is also, more widely, a way of dealing with crime generally in a rational problem solving w
	
	
	What are the guiding principles of restorative justice?



	Crime results in harm to victims, offenders and communities;
	emphasis on addressing victims' needs (control, involvement, personal/relational needs) meeting individual needs
	involvement of victims and offenders (and their families and communities) in crime events; meeting collective needs
	seeing crime problems in their social context;
	a consensus approach to justice
	using a forward-looking, problem-solving approach; and
	flexibility of practice
	in promoting justice, the government should be responsible for preserving order, and the community should be responsible for establishing peace
	
	
	What elements need to be present to consider an initiative to be restorative nature?



	Invites full participation/agreement
	Attempts to heal what has been broken
	Seeks full and direct accountability
	Seeks to reunite that which has been divided
	Strives to strengthen community to prevent further harm
	
	
	What is being restored?



	Restoring relationships or situations to the way they were prior to the incident
	Sense of recovery, a degree of closure
	The violates should again begin to feel like life makes some sense and that they are safe/in control
	The violator should be encouraged to change – fre
	Healing – hope for the future
	
	
	What is community justice?



	the community taking control of its justice needs and dealing with its own problems
	others see it as an adjunct to the Euro-Canadian justice system with its premise that people are bad and need punishment.
	a process -  where the “committee", “circle” or “
	as a philosophical approach that recognizes attempts by the Aboriginal community to restore justice mechanisms more suitable to their culture
	a moral critique of the current justice system
	set of new tools to be deployed strategically to address specific problems in specific situations.
	to engage citizens and restore public confidence in the justice system
	"rallying cry" that drains resources from other worthy efforts and widens the net of governmental control over poor and minority populations.
	
	
	Are there any themes that run through all the definitions?



	A definition of crime as injury to victims and the community peace;
	A focus on putting right the wrong;
	A view that both the victim and the offender are active players in responding to and resolving the criminal conflict;
	Compensating victims for their losses through restitution by the offender;
	Empowering victims in their search for closure through direct involvement in the justice process;
	Assisting victims to regain a sense of control in the areas of their lives affected by the offence;
	An objective of holding offenders accountable for their actions;
	Impressing on offenders the real human impact of their behaviour;
	Encouraging offenders to accept responsibility for their behaviour in a way that will aid them to develop in a socially acceptable way;
	Seeking to address the personal and relationship injuries experienced by the victim, offender and the community as a consequence of the offending; and
	A commitment to include all affected parties in the response to crime.
	fairness,
	equity,
	citizen-engagement,
	accountability,
	reparation,
	forgiveness,
	inclusion, and
	healing or wellness.
	
	
	Restorative Justice Assessment Instrument



	USE: This assessment instrument is intended to stimulate thinking about restorative justice processes and procedures.  It is a guideline, not a fixed, definitive statement of assessment.
	The assessment is most effective if given to as many people as possible then collating the results. The assessment can be used to track change in restorative justice practices over time. The use of the assessment itself will stimulate thinking and person
	Each restorative justice principle is followed by one or more assessments of that principle.
	Each assessment contains a question or incomplete sentence followed by four statements.
	The best way to use the assessment is to read each statement as a true-false question. If the statement is not completely true, then it is false. When you reach a statement that is completely true, that is the assessment that most closely approximates yo
	These statements move from less restorative to more restorative in a left to right direction.
	PRINCIPLE: 1. Restorative justice is a way of thinking and responding to conflicts, disputes, or offenses. Restorative justice concerns making things as right as possible for all people.
	ASSESSMENT: Our primary focus of addressing conflicts and offenses is:
	Completely on the
	needs and
	interests of
	outside authority
	Somewhat on
	the needs
	and interests
	of outside
	authority, somewhat on
	the victim
	Somewhat on
	the needs
	and interests
	of all parties, and outside
	authority
	Completely
	on the needs and interests
	of all parties, institutions,
	and organizations involved.
	We respond to violations, offenses and injustices by
	Always trying to
	identify and punish
	those who
	misbehave.
	Usually trying
	to identify
	and punish
	those who
	misbehave
	Sometimes
	working on
	making
	things right
	as possible
	for all parties
	Usually make
	things right
	as possible
	for all parties.
	Our view of restorative justice is
	Restorative justice is limited to specific  programs where offenses
	are minor.
	Restorative justice has
	Some applicability to offenses, violations and
	injustices.
	Restorative justice may
	Have potential applicability in our organization.
	Restorative justice is a
	Philosophy about
	relationships and conflicts embedded in many diverse practices and programs within our
	organization.
	PRINCIPLE: 2. Restorative justice recognizes that response to conflicts, disputes or offenses is important. Restorative justice responds in ways that build safe and healthy communities.
	ASSESSMENT: In resolving conflict and dealing with offenses, is predominant use made of (1) fear, (2)
	threats, (3) punishment, (4) rewards, (5) involvement?
	1, 2, 3, some 4
	4, some 3
	4, some 3 and 5
	5, 4
	To what degree is the entire community involved in resolving conflicts, disputes and offenses?
	Not at all
	Somewhat
	Usually
	Always, except in emergencies
	Conflict in our organization is
	Ignored or avoided
	Dealt with
	by coercion
	Sometimes
	dealt with by
	coercion,
	sometimes
	collaboratively
	Always
	collaboratively
	Conflict in our organization
	Always polarizes, ostracizes and separates
	people
	Sometimes polarizes,
	Ostracizes and separates
	people
	Sometimes restores and
	reintegrates all parties,
	including the larger
	community
	Usually restores and
	reintegrates all parties,
	including the larger
	community.
	PRINCIPLE: 3. Restorative justice is not permissive. Restorative justice prefers to deal cooperatively
	and constructively with conflicts, disputes and offenses at the earliest possible time and before they escalate.
	ASSESSMENT: Conflicts in our organization are
	Considered unseemly
	and are therefore
	ignored
	Distasteful, but
	inevitable. Ignored for
	as long as possible
	Usually recognized
	and dealt with promptly
	Recognized as important
	indication of organization
	al or community well-being and always dealt with promptly
	Conflicts are allowed to escalate before they are resolved
	Always
	Usually
	Sometimes, but not usually
	Almost never. Conflicts are addressed immediately before they escalate
	Conflicts are recognized and addressed, even if no violation of rules or laws have occurred, at the earliest possible time.
	Never
	Sometimes, but not usually
	Usually
	Always
	When conflicts are identified and addressed, the first response is
	Always coercive
	Usually coercive
	To sometimes invite cooperation
	To always invite
	Cooperation
	What methods of resolving conflicts are used?
	Suppression
	Some suppression,
	win-lose confrontation
	Negotiation, bargaining
	And compromise
	Creative problem-solving
	Using consensus
	If parties refuse to be cooperative, the next response is
	Always coercive
	Usually coercive
	To usually bring more support for the parties
	To always bring more
	support for the parties.
	When we first learn of conflict, our organization�
	Always tell parties to wait until a rule or law has been violated
	Usually tell parties to wait until a rule or law has been violated
	Sometimes deal with the conflict in restorative justice ways
	Always deal with the conflict restoratively to prevent escalation
	Our response to conflict is to
	Resort to coercion or outside authority and rarely to problem solve, seek apologies and forgiveness.
	Sometimes resort to
	Outside authority and
	Sometimes to problem
	solve and seek apologies
	and forgiveness
	Sometimes start with
	Creative problem
	solving and resort to
	outside authority as a back up
	Always begin with creative problem solving,
	resorting to outside
	authority only as a back up
	PRINCIPLE: 4. Restorative justice recognizes that violations of rules and laws are also indicators of transgressions and offenses against persons, relationships, and community.
	ASSESSMENT: Conflicts, disputes and offenses are viewed as:
	Violation of rules, laws,
	social order, threats to
	safety
	Disruption of control by
	Outside authority
	Violations against a victim
	Violations against
	persons, relationships,
	and community
	When a rule is broken or a law violated, we
	Always focus on the rule
	violation and ignore
	personal and community
	relationships
	Sometimes focus on the
	rule violation and usually
	ignore personal and community relationships
	Sometimes consider a rule violation as an
	indication of a disruption of personal and community relationships
	Usually consider a rule violation as an indication of a disruption of personal and community
	relationships
	PRINCIPLE: 5. Restorative justice addresses the harms and needs created by, and related to, conflicts, disputes and offenses.
	ASSESSMENT: In resolving conflicts and offenses harms and needs of the primary and secondary parties are
	Never addressed
	Rarely addressed
	Sometimes addressed
	Usually addressed
	PRINCIPLE: 6. Restorative justice holds disputants and offenders accountable to recognize harm, repair damages as much as possible, and create a civil future.
	ASSESSMENT: How much does each party seek to use joint problem solving to develop innovative solutions satisfactory to both parties?
	Very little
	Some
	Quite a lot
	A very great deal
	How open, candid, and unguarded is the communication and interaction between the opposing parties?
	Extremely guarded
	Quite guarded
	Some guarded, some candid
	Open, unguarded and candid
	To what extent do the opposing parties seem to deceive or to inform the other correctly?
	Parties try hard to deceive
	Parties often try to deceive
	Sometimes try to deceive,
	Sometimes try to inform correctly
	Consistently try to inform correctly
	How effective are the channels for the flow of interaction and influence between opposing parties?
	Highly ineffective
	Moderately ineffective
	Moderately effective
	Highly effective
	To what extent are efforts made to build or restrict channels of communication, interaction, and influence between opposing  parties?
	Extensive efforts to restrict except through top leaders
	Some efforts to restrict; little interest in building
	Some efforts to build,
	especially at top levels of
	organization
	Extensive efforts to
	build at all levels of
	organization
	To what extent are innovative, mutually acceptable solutions being sought, or is each party striving to impose the solution it now prefers on the other?
	Each striving hard to impose own solution on
	Other
	Primary focus on own
	solution; may consider
	alternate solutions
	Initially prefers own, but willingly considers alternate solutions
	Earnestly seeks innovative solution
	Acceptable to all parties
	We view the appropriate response to conflicts, offenses, and violations as
	Always punish discipline for violations and offenses
	Usually punish or discipline for violations and offenses
	Sometimes recognizing and repairing the harm and creating a better future for the parties
	Usually recognizing the harm and creating a
	better future for the parties
	PRINCIPLE: 7. Restorative justice empowers victims, disputants, offenders and their communities to
	assume central roles in recognizing harm, repairing damages, and creating a safe and civil future.
	ASSESSMENT: In resolving conflicts and offenses
	Primary resolution is by outside authority
	Primary resolution is by outside authority with s
	desires
	Parties usually retain power to resolve the issues, but outside authority must consent
	Parties have the primary power and obligation to
	resolve the issue, with
	help from outside authority as needed
	The community’s role in conflicts, offenses, and 
	To allow outside authority to take full responsibility for the problem
	Usually to allow outside authority to take full
	responsibility for the
	problem
	Sometimes to take responsibility for the
	problem, using outside
	authority as a last resort
	Usually to take responsibility for the
	problem, using outside authority as a last resort
	The government’s role in conflicts, offenses, and
	To take over, assuming that it knows what is best for the community
	Usually to take over, assuming it knows what is best for the community
	Sometimes to empower
	and support the community and provide
	back up as needed
	Usually to empower and support the community
	and provide back up as
	needed
	Within organizations, conflicting parties
	Rely on established organizational power to
	resolve the conflict
	Usually rely on established organizational
	power to resolve the conflict
	Sometimes are empowered
	by the organization to resolve conflicts and are provided assistance as needed
	Usually are empowered
	by the organization to resolve conflicts and are provided assistance as needed.
	PRINCIPLE: 8. Restorative justice repairs the breach and reintegrates the victim, disputant, offender
	and their community as much as possible.
	ASSESSMENT: How well can each conflicting party state freely and clearly and with understanding the points of view, needs, objectives, and preferred solution of the others?
	Poorly
	Not well
	Moderately well
	Very well
	To what extent does each opposing party strive to gain power over the other party or seek mutually satisfactory solution with the other party?
	Strives very hard for power over others
	Strives primarily for power over others
	Seeks some mutually satisfactory solutions but
	still strives for power over others
	Seeks mutually satisfactory solutions
	through joint efforts with
	others
	In conflicts and offenses
	The focus is on settlement of issues and separation
	Usually the focus is on
	settlement of issues and
	separation
	Sometimes the focus is
	on repairing relationships
	and reintegrating those who are alienated as well as fairly settling disputes
	Usually the focus is on
	Repairing relationships
	and reintegrating those who are alienated as well as fairly settling disputes
	PRINCIPLE: 9. Restorative justice prefers maximum use of voluntary and cooperative response options and minimum use of force and coercion.
	ASSESSMENT: In resolving conflicts and offenses, emphasis is placed on
	Force and coercion by outside authority
	Limited choices imposed by outside authority
	Cooperation, with overt
	threats by outside authority if refused
	Voluntary and cooperative responses
	by the primary parties.
	In resolving conflicts and offenses, we
	Discourage constructive,
	direct dialogue, either
	directly or indirectly
	Usually discourage constructive, direct dialogue, either directly or indirectly
	Sometimes encourage
	constructive, direct
	dialogue in a safe, supportive environment
	Usually encourage
	constructive, direct
	dialogue in a safe, supportive environment
	PRINCIPLE: 10. Restorative justice authorities provide oversight, assistance, and coercive backup when individuals are not cooperative.
	ASSESSMENT: In resolving conflicts and offenses, outside authorities use coercive power
	Always
	Usually
	Sometimes
	Only as a last resort
	In resolving conflicts and offenses
	Outside authorities make all of the decisions,
	which are final
	Usually outside authorities make all of
	the decisions, which are
	final
	Sometimes outside authorities assure that
	problems are constructively addressed
	by the parties and the
	community has the opportunity to participate
	Usually outside authorities assure that
	problems are constructively addressed
	by the parties and the
	community has the opportunity to participate
	PRINCIPLE: 11. Restorative justice is measured by its outcomes, not just its intentions. Do victims emerge from the restorative justice response feeling respected and safe? Are participants motivated and empowered to live constructive and civil lives? Ar
	ASSESSMENT: When conflicts and offenses have been dealt with, all parties have a feeling of
	Strong disrespect and sense of injustice
	Dissatisfied, but resigned
	acceptance
	Moderate satisfaction
	Strong sense of empowerment accountability and
	responsibility
	When conflicts and offenses have been dealt with,
	Offended parties feel
	disrespected , unsafe and
	needs have not been met
	Sometimes offended
	parties feel disrespected
	, unsafe and needs have
	not been met
	Sometimes offended
	parties feel safe, respected and needs
	have been met
	Usually offended parties feel safe, respected and
	needs have been met
	When conflicts and offenses have been dealt with,
	Offenders feel disrespected , unsafe and
	needs have not been met
	Sometimes offenders
	Feel disrespected
	, unsafe and needs have
	not been met
	Sometimes offenders
	feel safe, channels
	for repair, re-entry to
	community are clear,
	respectful, and reasonable
	Usually offenders feel
	safe, channels for repair, re-entry to community are clear, respectful, and
	reasonable
	When solutions are reached, how well do the opposing parties accept and implement them?
	Strong covert resistance
	except by victor
	Some overt acceptance;
	Appreciable covert
	resistance except by
	victor
	Overt acceptance; some covert resistance except by victor
	Overt and covert
	acceptance; full implementation sought
	Do the solutions reached result in favorable cooperative attitudes among the opposing parties or in continued or increased hostility?
	Increased hostility
	Continued hostility; few
	favorable cooperative attitudes
	Relatively favorable,
	cooperative attitudes on
	part of some; lingering
	hostility on the part of
	others
	Favorable, cooperative
	attitudes prevail generally.
	PRINCIPLE: 12. Restorative justice recognizes and encourages the role of community organizations, including the education and faith communities, in teaching and establishing the moral and ethical standards that build up the community.
	ASSESSMENT: In resolving conflicts and offenses, part of the process includes educating all parties on the moral and ethical standards of the community.
	Never happens
	Sometimes happens
	Usually happens
	Is considered a critical
	element of resolution
	The J-Scale: Measuring Restorative Justice
	The table below offers some continuums that might be helpful in measuring our actions and/or outcomes to determine if our justice processes are actually implementing Restorative Justice. Continuums with the arrows are used because they give the message t
	Moral wrong of crime (violation of persons and relationships) minimized
	Moral wrong of crime recognized
	Victim, community and offender safety concerns recognized
	Victim, community and offender safety concerns primary
	Disempower victims, offenders and community from acting constructively
	Empower victims, offenders and community to act constructively
	"Making things as right as possible" a secondary concern
	Primary focus on "making things as right as possible" (repair injuries, relationships and physical damage)
	Primary focus on violation of law
	Violation of law a secondary concern
	Victim wounds and healing ignored
	Victim wounds and healing important
	Offender wounds and healing ignored
	Offender wounds and healing important
	Primary decisions and activity between offender and gov't; offender family, victim and community ignored
	Primary decisions and activity between victim and offender (or substitutes) and their communities, with government help as needed
	Actions of officials with coercive power or in positions of authority left unchecked
	All actions tested by whether they are reasonable, related and respectful
	Government coercive/authority structures the primary response; victims, community and offender left out of process
	Government coercive/authority structures used as backup when victim or offender not cooperative or either sees the process as unfair
	Coercion assumed as primary mode of relating to offenders; orders given to offender rather than inviting offender to be cooperative; no attempt at agreements
	Invitations to offender to be cooperative are primary; agreements preferred over orders; coercion backup response
	Placements focus on restrictions and following orders
	Placements focus on safety and/or training and equipping for living in community
	Religious/faith community not involved in justice process
	Religious/faith community encouraged and invited into cooperative aspects of justice process
	Scoring:
	26 or Less • Justice response dominated by govern�
	52 or More • Justice response balanced between go�
	
	
	Exploring the Boundaries of Justice: Aboriginal Justice in the Yukon -1992



	This report is about ‘justice’, at best a nebulou
	However the rise of ‘aboriginal justice’ and alte
	These interests reflect a desire to extend the concept of justice to include non-state institutions and to limit the scope of formal state sanctions.
	But a clear definition of the term is not made ea
	Aboriginal people sometimes use the term in a der
	There are many reasons for this is not the least of which is the belief that the criminal justice and other systems, which supposedly dispense justice, have not served them well.
	But what is meant by the term ‘tribal justice’ or
	The term ‘tribal justice’ has no single meaning b
	At its most restrictive it may refer to the generally accepted and formal categories of police, courts, corrections; at its broadest, to redefining social and economic relationships in communities and protecting the land and the culture.
	In this report as the reader will note, First Nations do not have one definition or model of justice but are more pragmatic and fluid in their approaches to it.
	While it is difficult if not impossible to identify where each First Nation community in the Yukon is in its interpretation of justice, it is clear that leaders and community members want to define the elements of the discourse and will, because of self-
	
	
	A Framework for Community Justice in the Western 



	As might be expected, given the composition of ou
	Though some individuals see community justice as the community taking control of its justice needs and dealing with its own problems, others see it as an adjunct to the Euro-Canadian justice system with its premise that people are bad and need punishment
	Some respondents see community justice from a pro
	While the above comments cluster around fairly specific viewpoints, particular respondent groups did not express common views.
	Some justice community respondents, for instance, described the term "community justice" in one way while their colleagues have a different concept of it.
	Similarly, some RCMP respondents share the same views as community-based respondents have though other RCMP indicated an altogether different understanding.
	
	
	FACT SHEET – Restorative Justice



	What is restorative justice?
	
	
	Survey of Pre-charge Restorative Justice Programs -?



	I What is Restorative Justice?
	Restorative justice can be seen as a set of principles which guide agencies and practitioners rather than a particular practice. It offers alternative ways of thinking about crime by emphasizing the harm crime does to the community, and how the community
	What are its guiding principles?
	The guiding principles of restorative justice include: making room for the personal involvement of victims and offenders (and their families and communities) in crime events; seeing crime problems in their social context; using a forward-looking, probl
	Underlying assumptions are that crime derives in part from social conditions and relationships in communities, and that partnerships between community organizations, citizens and justice agencies are essential components for dealing with crime (Marshall
	Restorative justice is seen as a new paradigm or a different way of doing justice which brings victims and communities into justice decision-making in a more meaningful way, encourages greater offender responsibility, is more effective than punishment or
	
	
	Mediation and Restorative Justice Centre- ?



	What is Restorative Justice?
	Defining a term like restorative justice can be d
	Restorative justice is a philosophy that views wrongdoing as an act against individuals, families, and communities, as well as against society. Restorative justice requires the voluntary involvement of the harmed person, the wrongdoer, families, and the
	Two Fundamental Principles of Restorative Justice
	Aims of Restorative Justice according to Susan Sharpe
	Restorative Justice is and is not...
	Frequently Asked Questions
	Quality of Restorative Justice Practice Continuum
	�
	TWO FUNDAMENTAL PRINCIPLES OF RESTORATIVE JUSTICE
	Harm-focused
	Restorative justice is concerned first and foremost with the harm involved in wrongdoing. The key principles of restorative justice flow from this emphasis on harm. What is important in wrongdoing is less about laws that have been broken than that people
	Harmed persons and their needs become vital to address in the process of justice.
	Harm creates obligations, so wrongdoer accountability is defined as understanding the harm and taking responsibility to make it right as much as possible.
	Reparation of harm is a central concern of justice.
	Both harm and obligations have community dimensions as well, so the community role is also important.
	Engagement
	Restorative justice assumes that harmed persons, wrongdoers, and community must be involved in the process of justice insofar as that is possible.
	AIMS OF RESTORATIVE JUSTICE ACCORDING TO SUSAN SHARPE
	Invite full participation and consensus
	For justice to be restorative, it must be based on dialogue about what happened in the incident and why, and about what is needed to make things right. That dialogue should be inclusive. Someone harmed by an incident has the opportunity to speak for him/
	Heal what has been broken
	People who have been harmed by wrongdoing experience damage of some sort, either tangible or emotional, to varying extents and lengths of time. Restorative justice is concerned with addressing that harm and damage. Three central questions, according to H
	Who has been hurt by this event?
	What are their needs?
	What are the obligations, and whose are they?
	A meeting between someone who has been harmed and the person who has caused the harm can begin to deal with these questions in a respectful and productive way, a way that promotes accountability and healing.
	Healing harm can also mean reparation or restitution. It is vitally important that, as restorative justice workers, we do not give undue focus to restitution as a restorative justice outcome (to do so would be to make class and capitalist assumptions ab
	Those who have caused harm also need opportunities for healing.
	Seek full and direct accountability
	In restorative justice, a person who harms another is held directly accountable for his/her actions and has the opportunity to explain, directly to the person s/he has harmed, what the reasons and motivations were behind the harming actions, and also to
	Reunite what has been divided
	When harm is done to an individual, a loss is experienced by the community, what David Gustafson calls "a breach, a rent in the fabric of the community."4 Individuals who have been harmed often experience a sense of isolation from the community, as do pe
	Strengthen the community, to prevent further harms
	Restorative justice recognizes that it is not enough to merely resolve disputes between individuals. If those individuals simply return to a socially unjust community where the destructive influences of racism, classism, sexism, etc. continue to degrade
	RESTORATIVE JUSTICE IS AND IS NOT...
	Restorative Justice IS:
	A work-in-progress.
	An emerging philosophy of justice that focuses on involving harmed persons, wrongdoers, and communities in identifying and repairing harm. Restorative justice is an incomplete paradigm that does not answer all the questions posed by the realities of harm
	An approach to harm and crime that has resonance in virtually every culture on the planet. Several streams of thought, including Mennonite religious philosophy, North American First Nations cultures, and New Zealand Aboriginal cultures, inform current re
	Operating on the world stage as well as the commu
	Restorative Justice IS NOT:
	A program or process. Doing restorative justice work takes many forms, such as victim offender mediation, community conferencing, healing or sentencing circles, facilitated dialogue, and restorative alternatives.
	A product which one can market.
	A convenient way for governments to cut the cost of doing justice work.
	A fully articulated set of beliefs, principles, and priorities.
	FREQUENTLY ASKED QUESTIONS
	What are we "restoring"?
	Some people express discomfort with using the word "restorative" to define and qualify this approach to doing justice work. Often this discomfort can be traced to a misunderstanding about what, exactly, is being "restored". Assumptions are occasionally m
	In fact, what restorative justice seeks to put back in place is more lofty and elusive than that. As Howard Zehr says, "it implies a sense of recovery, a degree of closure. The violated should again begin to feel like life makes some sense and that they
	Isn’t restorative justice used only when a crime 
	While much current restorative justice theory sees its activity as related to situations in which a crime has been committed and charges are either laid or contemplated, it is important to keep in mind that "justice" is not the sole province of the state
	Is it the intention of restorative justice to do away with the criminal justice system?
	It is the view of MRJC that it is not the goal of restorative justice to replace the existing criminal justice system. We acknowledge that there is a need for a court system, a place to determine levels of responsibility for criminal actions, and it is t
	As well, since restorative justice is not a complete body of ideas, it does not have responses to all scenarios. For example, there is currently no restorative response to an unrepentant offender, other than to refer his/her case back to the criminal jus
	QUALITY OF RESTORATIVE JUSTICE PRACTICE CONTINUUM
	Least Restorative Impact:
	Entire focus is upon determining the amount of fi
	No separate case development meetings with either party prior to bringing them together.
	No choice given to harmed persons about where they would feel safest and most comfortable to meet or whom they would like to be present.
	Harmed persons given only written notice to appear for mediation session at preset time, with no preparation.
	Mediator describes the incident, the wrongdoer then speaks with the harmed person simply asking a few questions or responding to questions of the mediator.
	Highly directive style of mediation, with the mediator talking most of the time, continually asking the parties questions, but little if any direct dialogue between the parties.
	Low tolerance for moments of silence or expression of feelings.
	Voluntary for the harmed person, but required for the wrongdoer regardless of whether s/he takes responsibility.
	Settlement-driven and brief.
	Mediator makes suggestions to clients of ways to resolve the dispute.
	Most Restorative Impact:
	Primary focus is on providing an opportunity for harmed person and wrongdoer to talk directly to each other, to allow the former to express the full impact of the harm upon their lives and to receive answers to important questions they have, and to allow
	Restitution is secondary to talking about the impact of the harming actions.
	Harmed persons are continually given choices throughout the process, such as where to meet and whom they would like to have present.
	Separate case development meetings with each client prior to bringing them together, with emphasis upon listening to how the harm has affected them, identifying their needs, and preparing them for mediation.
	Nondirective mediation style, with mediator not talking most of the time; high tolerance for silence; use of a transformative mediation model.
	High tolerance for expression of feelings and full impact of harm.
	Voluntary attendance for all clients.
	Trained community volunteers serve as mediators along with agency staff.
	Dialogue-driven and takes as long as it takes.
	The mediator empowers the clients to make their own decisions.
	
	
	Restorative Justice ~ A Conceptual Framework



	Restorative justice has become a fashionable term both in Canadian and foreign legal and social policy discourse. Restorative justice is certainly not a new idea. In fact, it is foundational to our very ideas about law and conflict resolution. There is,
	A conceptual framework for restorative justice is required in order to understand what practices meet the demands of a restorative model. This paper is intended to develop just such a conceptual framework for restorative justice. The framework will artic
	What practices are required to restore the relationship at issue will, then, be context-dependent and judged against this standard of restoration. As it is concerned with social equality, restorative justice inherently demands that one attend to the natu
	It is this dual nature of restorative justice that, in important ways, makes it a more adequate perspective or rubric from which to articulate "alternatives" to traditional processes and approaches to wrongdoing, than many of the other expressions and co
	In addition to offering a guide for the development of future restorative justice initiatives, the framework in this paper will also serve as an evaluative tool for existing practices claiming to be restorative in nature. We will briefly examine the para
	This paper will also explore the practicalities of applying the framework. Restorative justice practices have most commonly been employed in the area of criminal justice. An examination of the scope of restorative justice practices will be undertaken wit
	Finally, we will look at the interaction with and integration of restorative justice practices with current legal institutions. How can restorative justice be done and who are the appropriate actors and agents of restorative justice practices?
	HISTORICAL OVERVIEW
	Examining the history of the idea of restorative justice will offer a backdrop for the conceptual framework we develop. A review of restorative justice also helps us to understand what factors influenced the move away from restorative justice in favour o
	While we want to attend to the history of restorative conceptions of justice and their associated practices, we do not make any claims to offer the kind of full and comprehensive historical examination the subject requires and deserves. Rather, we will c
	Justice in History
	...we must remember that many of the problems in the way we do justice today are rooted in our understanding of justice, and that this particular understanding is only one possible way, one paradigm. Others are possible, others have been lived out, other
	While Albert Eglash is generally credited with coining the term "restorative justice" in his 1977 article "Beyond Restitution: Creative Restitution," the conception of justice to which he referred was not new. Restorative justice is not a "new wave" move
	Nevertheless, many historical accounts of justice and the administration of justice have served to obscure these restorative roots. Bianchi suggests that scholars, particularly those from the West, are so attached to the punitive model, which forms the b
	[a]lthough punitive criminal law is a rather late development in Western history and, in its present form, is a construction of recent modern times, many learned scholars in this field believe in the shaky dogma and assume that our present punitive struc
	This failure of imagination has lead scholars when faced with evidence of other historical responses to crime, other conceptions of justice, "...to ignore it and seek passionately for vestiges of a punitive model in history."8 As a result, Bianchi lament
	It is difficult to realize that the paradigm which we consider so natural, so logical, has in fact governed our understanding of crime and justice for only a few centuries. We have not always done it like this. ... Instead, community justice has governed
	The period before state centered or so-called public justice is often referred to as a time of private justice. This term, however, may be the source of some misunderstanding. Private justice conjures images of revenge, a private/personal evening of scor
	This is not to suggest that no other responses to conflict existed during this time. Although, retribution and formal judicial resolution were both exercised, these were mechanisms of last resort.16 They were options only when community justice failed, w
	Bianchi admits that while there have been many theories attempting to explain the origin of our retributive system, none have succeeded in offering a "plausible and satifying theory of its origin."18 There does seem to be agreement that the move from com
	Contemporary Restorative Ideas26
	Restorative conceptions of justice are not limited to ancient times, rather they can be found in the lasting traditions of many non-Western societies. Our efforts to examine the development and role of restorative approaches to justice warrant a brief lo
	Van Ness and Strong note that many pre-colonial African societies "...aimed less at punishing criminal offenders than at resolving the consequences to their victims. Sanctions were compensatory rather than punitive, intended to restore victims to their p
	Another contemporary example of restorative approaches to justice is that found in the Japanese experience.30 The Japanese have a formal process that is for all intents and purposes a Western system. This system is heavily influenced by the German system
	A pattern of confession, repentance, and absolution dominates each stage of law enforcement in Japan. ...From the initial police interrogation to the final judicial hearing on sentencing, the vast majority of those accused of criminal offences confess, d
	As Haley explains, a number of factors are considered in deciding how a given wrongdoer should be dealt with. Many of these considerations are similar to those in the Western system (i.e.: nature, gravity, and circumstances of the wrong, and details abo
	Added to this matrix in Japan, however, are additional factors that appear to be missing elsewhere -- at least in the West. Not only the attitude of the offender in acknowledging guilt, expressing remorse, and compensating any victim but also the victims
	The aim of this two track system is transformation not retribution. While the Japanese example seems to privilege the more formal retributive system by treating the restorative element as more of an add-on intended to affect the outcome in court, there a
	Finally, restorative ideas can be found within the Canadian context in aboriginal understanding of and approaches to justice.34 Aboriginal peoples in various parts of the world practice and advocate restorative approaches to justice.35 Ross speaks of an
	...the best way to respond to the ups and downs of life, whether defined as "criminal" or not, is not by punishing solitary offenders. The focus must be shifted instead towards the teaching and healing of all the parties involved, with an eye on the past
	This conception is sometimes called sacred justice. As Diane LeResche describes it, "Sacred justice is that way of handling disagreements that helps mend relationships and provides solutions. It deals with the underlying causes of the disagreement... [S]
	Origins of Restorative Justice
	Restorative justice theory owes much to recent movements aimed at addressing the failures of the existing justice system and developing new ways of "doing justice." As will become clear from the conceptual framework we develop, these movements, while the
	The informal justice movement emphasized informal procedures with a view to increasing access to and participation in the legal process. They focused on delegalization in an effort to minimize the stigmatization and coercion resulting from existing pract
	Restitution as a response to crime was rediscovered in the 1960's. The movement focused on the needs of victims, maintaining that meeting the needs of victims would serve the interests of society more generally.41
	The victim's rights movement works to have the right of victims to participate in the legal process recognized.42
	Reconciliation/conferencing movement -- Van Ness and Strong cite two major strands in this movement:
	victim/offender mediation -- Originating from efforts of the Mennonite Central Committee, this process brings victim and offender together with a mediator to discuss crime in order to form a plan to address the situation.43
	Family group conferencing movement in New Zealand -- arising out of the Maori traditions in New Zealand.44
	The social justice movement -- Van Ness and Strong use this label to refer generally to a number of different groups working for a vision of justice as concerned inherently with social well being.
	A THEORY OF RESTORATIVE JUSTICE
	In this section we will address the central concern of the paper, namely, what restorative justice is and how it relates to other conceptions of justice. A conception of justice as restorative is best understood relative to our current conceptions of jus
	Out of this analysis we develop a conception of restorative justice as concerned with the restoration of relationships. Restorative justice is fundamentally concerned with restoring social relationships, with establishing or re-establishing social equali
	Before we begin the task at hand -- that of developing a conceptual framework for restorative justice - a note regarding the nature of the current work in this area is necessary. As we will see, most of the descriptions and/or definitions of restorative
	Restorative justice as justice, is, however, necessarily concerned with addressing wrongs. Thus, although the scope of restorative justice will extend far beyond the scope of those wrongs defined as criminal at a given time or place, it is not a general
	At the same time, there is important scope for social dialogue and debate about when wrongs or wrongfulness are at issue and where they are not. It might be plausible to view consumer bankruptcy in most cases as an institution for rational risk-managemen
	This means that one must not jump to restorative justice as an answer where there is a strong intuition that the processes and rules of conventional justice somehow do not seem appropriate to the management of a particular social problem. The reason may
	We will return to a fuller discussion of the scope of restorative justice practices. For now it is important to re-emphasize that we do not intend in our discussion of restorative justice to limit the meaning of offender/perpetrator or victim to the crim
	A Question of Justice
	Before we attempt to offer any description or definition of restorative justice let us take a moment to consider the nature of our project. As we noted in the introduction, the label restorative justice is often attached to any practice that takes place
	The current use of the term has robbed restorative justice of its potential to bring fundamental change to our current justice system. It leaves unconsidered restorative justice as justice. As a conception of justice, restorative justice challenges the v
	It seems to me that the reasons [for why the current system does not work] are fundamental, that they have to do with our very definitions of crime and justice. Consequently, the situation cannot be changed by simply providing compensation to victims, by
	Going to the root understandings and assumptions means examining the conception of justice underlying our existing systems. It means asking `the justice question': What is the nature of justice? What does justice demand?
	Justice is a response to a powerful moral intuition that `something must be done,' that something (someone) has disturbed the way things ought to be and something must be done to right the wrong, to make things right. In fact, this sentiment is often e
	Thus, our project is to offer a conception of restorative justice as justice. It is this conception that ought to be used to guide the development of new restorative practices and to evaluate those currently laying claim to this label.
	Defining Restorative Justice
	Tony Marshall offers a workable description of restorative justice in practice:
	Restorative justice is a process whereby all the parties with a stake in a particular offence come together to resolve collectively how to deal with the aftermath of the offence and its implications for the future.48
	This description is very open. Its lack of specificity leaves several questions open -- who is to be restored? To what are they to be restored? While Marshall is offering us a "one size fits all," or general description, and not a theory of restorative j
	Daniel Van Ness moves beyond description of practice to identify some of the defining elements of restorative justice. He notes certain common elements in the small but growing body of literature on restorative justice. Namely, "a definition of crime as
	Restorative Justice ~ A Theory of Justice
	While one is wise to resist the urge to define restorative justice as alternative practice, definition by comparison might still prove a fruitful strategy in our bid to develop a conceptual framework for restorative justice. In order to understand justic
	Three main theories of justice comprise most of the contemporary terrain: justice as restitution, corrective justice and retributive justice. Restorative justice shares elements in common with each of these theories. It matches these theories in their po
	Restitution
	If asked for an explanation of restorative justice most people will respond that it involves alternative mechanisms for dealing with offenders, which focus on repairing the damage they have done. It is not surprising given this impression of restorative
	Restitution as a common law concept roughly denotes the idea that a gain or benefit wrongly taken or enjoyed should be returned. Justice as restitution holds that the satisfaction of justice requires the wrongdoer to repay or return what she51 has taken
	The strength of restitution is that it is more focused on the sufferer of the wrong than say retribution. Through its focus on returning that which was lost to the sufferer of wrong, restitution places the actual sufferer at the center of any attempt to
	The first problem with this is the assumption that it is possible to assign a set value for particular losses. It assigns an objective value for the loss of a hand and the loss of a foot that is deemed appropriate in all cases. The arbitrariness of this
	In essence the problem here is not the notion of restitution per se, rather it is restitution as the ultimate aim of justice. Restitution in and of itself is not enough to address the harm a victim experiences after a wrong has been committed. Justice as
	Conscripting restitution as a tool of restorative justice addresses the problems restitution experiences when taken as an end in itself. As a part of a restorative process, restitution is no longer backward looking but rather an important and often neces
	Thus while there are many examples (some of which were addressed above) where restitution is not restorative in any sense, there are also circumstances where a transfer of wrongfully gotten or used gains from perpetrators to victim can serve the purpos
	While it is certainly possible for restitution to play an important role in achieving restoration, this is not always the case. On the other end of the spectrum, there are cases where restitution may actually impede the goal of restoration. This relates,
	Understanding restitution as a part of a larger restorative conception of justice is not new. When one looks at the history of restitutionary practices one wonders if the identification of restitution with justice was based on a misappropriation or misin
	In this broad conceptualization of the limited and qualified place of restitution within restorative justice, there are important issues of detail: should, for example, the restitutive dimension be brought in through a direct relationship between the wro
	There is a concern which persists with restitution. Wrongdoers with means are often quick to throw some money at sufferers, hoping society will forget the deeper wounds that need to be healed from the wrongdoing. This tactic is evident in the recent atte
	Corrective Justice
	Corrective justice recognizes the intangible aspect of harm resulting from the actions of a wrongdoer. Through the use of compensatory damages corrective justice seeks to correct the inequality created through the interference with the sufferer's rights.
	Retributive Justice
	Justice as restitution and corrective justice are both limited by their commitment to the notion of transfer as the means to achieve equality. Retributive justice, on the other hand, does not share this commitment. In a sense, the conception of justice r
	Retributive theory identifies the achievement of social equality with a particular set of historical practices (typical of a wide range of societies) often known as punishment. In other words, retributive justice names punishment as the necessary mecha
	Here we are using the term retributivist fairly informally to refer to all those theorists who hold that punishment is required to achieve justice. It is important, however, to acknowledge a distinction between those traditional theorists who argue that
	...positive criminology accumulated masses of evidence testifying to the failures of such utilitarian doctrines. All manner of rehabilitation programmes for offenders were tried without any producing consistent evidence that they reduce reoffending rates
	We want to suggest, in the first place, that the reason this evidence has failed to materialize, and the programmes failed to produce the intended results, is that they are flawed. What these goals aim to achieve in terms of deterrence, rehabilitation, a
	Instead of abandoning the idea of punishment as a result of the failure of instrumentalist justifications, however, Braithwaite and Pettit note that "...many of the brightest and best criminologists have now begun to cast around for alternative justifica
	[The justification is that] the wrong done to an individual extends beyond his own family; it is a wrong done to the community of which he is a member; and thus the wrong-doer may be regarded as a public enemy. This reflects changes in the organization o
	Thus, retributive justice recognizes that harm from wrongdoing extends beyond the individual to the relationship between the wrongdoers, those affected by their acts directly, and the community of which they are a part. However, even while it recognizes
	Braithwaite and Pettit have suggested that the move from instrumentalist justifications for punishment to retributive ones was motivated by the desire to avoid the injustices happening in the name of rehabilitation and deterrence. The new retributivists,
	Owing to its commitment to punishment as the means to achieve restoration retributive justice is markedly different from restorative justice even while starting from common conceptual ground. As Howard Zehr observes, the focal point of retributive justic
	It is clear, then, that retributive justice is concerned with restoration of social equality, understood as relationships of equal dignity, concern and respect. If this conception is correct one might suggest that retributive justice looks less like a di
	This is perhaps a good time to address a major criticism of restorative justice, namely that restorative justice is a soft option.70 Critics charge that restorative justice is soft on wrongdoers, that it "lets them off easy." Just the opposite is true. P
	Restoring social equality then cannot be achieved through punishment. This means that retributive justice will necessarily fail on its own terms. And, restorative justice must be sought through practices which integrate the wrongdoer so they remain in th
	Restorative Justice
	What then does the claim that justice is restorative in nature mean? Through our comparison with other conceptions of justice we have gained a clearer picture of what restorative justice is and what it is not. We will now use that discussion to create a
	Recall our earlier claim that justice is a response to a powerful moral intuition that something must be done. Restorative justice claims that what is required to satisfy this moral intuition, that `something' that must be done is the establishment or re
	Social equality then means equality in relationship. Social equality exists when relationships are such that each party has their rights to dignity, equal concern and respect satisfied. Restorative justice aims to restore relationships. As such restorati
	What differences does a focus on relationships make? First, it is important to review the image of justice derived from an individualist starting point, and the resulting theory of justice. Justice, as we saw through our comparison of restorative justice
	How then would taking relationships and human connectedness as the starting point for thinking about the requirements of justice make a difference? Justice would be concerned about creating or protecting human relationship. In other words, justice must t
	The relational nature of restorative justice clarifies the earlier answer to the often asked question: restore to what? Now that we understand restorative justice is about restoring relationships it is obvious how restoration cannot mean returning things
	Let us return then to the description of restorative justice offered by Marshall at the outset of this section. Given its focus on relationships and the importance of context in any attempt at restoring relationship it is clear why a restorative justice
	THEORY IN PRACTICE
	In this section we will explore restorative justice in practice. We will seek an answer to the question: What are the constitutive elements of restorative justice practice? What, in other words, are the necessary features a process must have in order to
	In the previous section we argued that models of restorative justice are context-dependent. The importance of context in determining what is required to restore a particular relationship makes it impossible to offer one set restorative justice process ap
	The first question to be addressed is: who ought to be involved in a restorative process?77 As argued in the section on restorative justice theory, restorative justice is concerned with the outcome of wrongdoing or conflict or with their implications for
	Once we understand that harm is experienced by all parties to the relationship damaged by the wrongdoing/conflict, it is clear why a restorative approach demands participation by each party. First, if restorative justice seeks to repair harm it is impera
	It is important, then, to examine who the "parties" are. Who is it that is harmed by conflict and wrongdoing and thus must be a part of any restorative justice effort. We have of course already answered this question through our discussion of restorative
	Conventional understandings of justice -- especially corrective and retributivist -- are closely connected to an understanding of human agency that produces a notion of bipolarity; a "wrongdoer" "wills" in the relevant sense harm to a "victim" or suffere
	Restorative justice asks the question of who needs to be restored beginning not from the classic view of agency (who is the subject and who the object of the willed wrong), but from the needs of all those affected by the wrong. These will differ, clear
	Victims/Sufferers of Wrong
	The language of victimization is common parlance in contemporary Western culture. With the aid of social science and social psychology it seems everyone can find someone or something to blame for their actions and station in life. In particular, theories
	It seems clear that we must make a distinction in order to understand who it is we are referring to when we use the term "victim." We must distinguish victims from other parties who suffer harm or injuries as a result of the conflict. The restorative per
	Within the category of victim there is a further distinction worthy of consideration. Given that the aim of restorative justice processes is to address those harms/injuries which have resulted from the wrongdoing, it is important to distinguish the needs
	This distinction is not intended to exclude indirect victims from the category of victim or from participating in the restorative process, or to revert to a narrow, conventional understanding of agency. However, it is important to recognize that these vi
	Van Ness and Strong also highlight the challenges involved in offering reparation to secondary victims. As they explain, it is not that reparation is not due in some cases. Rather, the difficulty is in determining the amount and extent to which the wrong
	Even though they identify the need to distinguish between primary and secondary victims, Van Ness and Strong maintain that it is possible to identify certain needs common to both. Accordingly, they claim that all victims have two basic needs: to regain c
	The primary need of victims then is the need to restore relationship. However, this cannot be achieved simply through acknowledgment and reparation. In order to achieve restoration of relationship, the injury suffered by the victim must be repaired. At f
	Victims often share the wrongdoers's experience of being cut off from society. This can happen in a few different ways. The victim or her experience might be ignored or perhaps more commonly explained away as being the result of one thing or another the
	Thus, it is important not only for the victim to have an acknowledgement from the wrongdoer that what happened to her was wrong and not her fault, it is important for that acknowledgement to come from the community. Conflict, as we have explained, harms
	Restorative justice processes must then include the victim in their attempts at restoration. But what is it that they ought to offer to victims in order to bring about restoration? In short, victims must be empowered through the restorative process. In o
	Howard Zehr provides us with what he refers to as a "restorative justice yardstick" in order to evaluate whether a process is restorative or not. With respect to victims Zehr asks the following questions among others in order to evaluate the restoring po
	Do victims experience justice?
	Are there sufficient opportunities for them to tell their truth to relevant listeners?
	Are they receiving needed compensation or restitution?
	Is the injustice adequately acknowledged?
	Do they have a voice in the process?83
	Wrongdoers
	Before we can go on to discuss restorative processes in general there are a few issues with regard to wrongdoers that warrant attention. First, and perhaps most contentiously, a restorative justice perspective requires an acknowledgement that wrongdoers
	Acknowledging wrongdoers' injuries is not an uncomplicated task. The injuries wrongdoers suffer are often a complex mix of those which pre-date and contribute to the wrongdoing and those resulting from the wrongdoing. It is not often possible to decipher
	One of the major injuries wrongdoers need to have addressed is the alienation and isolation from community they experience as a result of their wrongdoing. In other words, wrongdoers share the same need for reintegration that victims experience.84 The co
	Reintegration of the wrongdoer into the community is important to the success of a restorative programme in another way. Not only does it enable the perpetrator to hear and understand the experience of the victim, to take responsibility for the harm she
	Part of this reintegration need might be served through the recognition of the wrongdoer's injuries and through the community participation in the restorative process itself. However, there are other tangible steps that must be taken beyond the restorati
	We are not suggesting that the community is responsible for giving wrongdoers the means to make reparation. Rather, we are suggesting that a commitment to restorative justice is a commitment by a community to ensure that wrongdoers are not stigmatized su
	We also need to be clear about the reasons for reintegration. We suggested that without reintegration the chance that the victim will receive reparation is slim. But it is important not to confuse this point in favour of reintegration with its rationale.
	Community
	In order to discuss the role of the community in restorative justice we need to be clear about what we mean by community.85 Van Ness and Strong point out three main uses of this term that are relevant for our purposes.86 A community might be based on geo
	Van Ness and Strong note that geographic or interest groups are generally more directly affected by the wrongdoing or conflict than is society. We have already explored the reasons why the community, in the sense of society in general, is implicated and
	In the above two sections we have addressed the need for victims and wrongdoers to be reintegrated into community. What may not be quite as obvious is that reintegration is needed as much for community as for individual wrongdoers and victims. The commun
	Thus, for restorative justice, community is both subject and object; restorative justice is realized in the community and is at the same time transformative of that very community. A restorative approach to justice offers communities the chance to heal t
	Restorative Process
	Now that we have taken a brief look at the parties involved in a restorative process we must turn our attention to the process itself. We have a sense of who is involved, now let us ask the question: how are these parties to work towards restoration? Her
	Another and perhaps preliminary question is who initiates a process of restorative justice? The simply answer to this is that any one of the "parties" we have identified can initiate a process. Thus, it is not left to either the wrongdoer or her victim t
	Elements of Restorative Justice Practice
	Mark Chupp in his article Reconciliation Procedures and Rationale91 describes the process followed in a restorative process as one of "facts, feelings and restitution". For reasons we have discussed we would substitute reparation for restitution (restit
	The first component of a restorative process we identify as "truth-telling." This element addresses the "fact" portion of Chupp's description. That it is necessary to found restoration on truth and not deception is obvious, but we intend something more b
	First, as we have already argued, participation in a restorative justice process must be voluntary. One way to ensure this is the case is to require the perpetrator to acknowledge what happened at the outset. Thus, in order for a restorative justice proc
	While truth telling is an important precondition for any restorative process, it also plays an important part in the process itself. As Chupp suggests, a restorative process must address the facts of the situation. The reason for this is intuitively obvi
	Encounter
	This brings us to this issue of the structure of restorative justice processes. We have suggested the truth telling is important within the process, that both victim and perpetrator must relay their stories of what happened and their experience of the ev
	Restorative justice is a process whereby all the parties with a stake in a particular offence come together to resolve collectively how to deal with the aftermath of the offence and its implications for the future. (emphasis added)
	Notice that Marshall does not say the parties are simply involved or their input solicited. Restorative justice is not "shuttle diplomacy." Encounter brings the parties face to face with one another.93 Through this meeting parties confront and challenge
	Bringing people face to face with one another dispels the myths and stereotypes each has of the other.97 It allows the perpetrator to see the victim, hear her story and experience in her own words; allows the victim to see the wrongdoer as a person inste
	In the words of one wrongdoer: "When I faced my victim, it scared the living daylights out of me and it hurt... but when I had to sit there and tell somebody `Hey I ripped you off,'... it created a relationship with me and them."98 It is important to not
	Finally, encounter is important in another respect. We have suggested how encounter is fundamental to establishing the "fact" element of restorative justice practice, but it is also key to the second element in Chupp's description -- feelings. Encounter
	In order for encounter to make good on the promise it holds for restoration certain features must be ensured. First, encounter must be driven by the participants. This does not mean that there is no role for a facilitator in restorative processes. In fac
	The second important feature of a successful encounter, we have already touched on briefly, is narrative. Encounter is much more than simply bringing the parties face to face. That, in and of itself, would accomplish very little. Encounter, as we intend
	Rights Protection -- Addressing Power Imbalances
	The concept of "due process" is very important to our current justice system. Due process guarantees are procedural protections intended to guard against abuse and the violation of rights. Given the exclusive focus of our current systems on the perpetrat
	We have already addressed the need for voluntariness with respect to participation in our theoretical discussion of restorative justice. In practice this requirement entails protecting both victims and wrongdoers from being forced to participate. We have
	Once voluntariness is assured the problem of power imbalances within the process which might influence negotiation of an outcome remains. Power imbalances can exist for different reasons. They might exist owing to the nature of a previous relationship be
	While the participation of a community of support can go a long way to addressing the effects of power imbalances on a restorative process nevertheless one can not dismiss the fear associated with encountering another with whom one has conflict. This fea
	Fully correcting power imbalances, however, will sometimes be harder said than done. The fact that they need to be addressed in the process, does not mean that the process itself can actually solve the imbalances themselves. The ideal goal of restorative
	None of this should minimize, however, the extent to which the way the process itself is conducted is central in protecting the rights of participants. Before the process begins the parties must be a part of deciding upon and committing to guidelines or
	Outcome
	Finally, we must address the outcome of the encounter process. Van Ness and Strong call this the "considering the future" or "plan for the future" stage of the process.108 It involves what Chupp refers to as restitution109 and what we have called reparat
	The agreement the parties arrive at must be the result of the restorative process. In other words, the agreement cannot be rushed. One must resist the temptation to view the agreement as the ultimate objective and, therefore, to rush the encounter (the 
	Restorative agreements must also be arrived at in a manner consistent with the rest of the restorative process. They must be the product of listening to one another and of a genuine commitment to restore the relationship to one of equal dignity, concern
	The proviso that these agreements are to be restorative in nature means it would be unacceptable to "buy off" the victim or bribe the victim with grand promises simply to come to an agreement. The aim of the agreement must be restoration not simply accep
	The answer to this paradox lies in the distinction between restorative justice as a victim-centered process and a victim controlled process. Restorative justice, we have argued, is victim centered. It places the victim and the harm she experiences at the
	This clearly means that punishment has no place in a restorative justice system. This is a claim, however, that warrants some more attention, because it does not enjoy consensus even among advocates of restorative justice. A closer look at punishment thr
	It is important to be clear that we do not intend by our rejection of punishment to rule out any agreement which might involve some sacrifice or cause the wrongdoer to suffer in some way or another. Repairing harm one has done to another is often a painf
	Evaluation
	At the outset of this section, we argued that owing to the contextual nature of restorative justice it is not possible to articulate an archetype model against which to judge all others. We have, however, managed to draw out some of the constituent eleme
	This raises the issue of evaluation. If there is no single institutional model for restorative justice, and no comprehensive ingredient list is possible, how then are we to evaluate a process to see if it is a successful restorative justice one? Quite si
	Thus, a restorative justice system must be evaluated by its results. As Van Ness and Strong point out, this evaluation will be significantly different from that of the current justice system. Where the current system evaluates justice done by the amount
	Summary
	We have identified the constituent elements required of any practices if it is to serve the interests of restorative justice.
	Restorative practices must:
	Involve all parties with a stake in the resolution of the conflict. The victim, perpetrator and community must each be involved and enabled to participate fully in the process.
	Recognize and seek to address the harms to one another, remembering that harm is not restricted to the victim but can be experienced by the wrongdoer and the community.
	Be voluntary. Participation cannot be the result of coercion, fear, threats or manipulation brought to bear on either the victim or the wrongdoer.
	Be premised on and include truth telling. Truth-telling in the form of an admission of responsibility for what happened on the part of the perpetrator is a precondition for a restorative process; truth-telling in the form of honest relating of one's stor
	Involve encounter (face to face meeting and sharing of stories and experiences) between victim/wrongdoer and community.
	Protect the rights of victims and wrongdoers
	Involve a facilitator who can ensure the needed broader social perspective
	Aim for reintegration of victim and wrongdoer into the community
	Develop a plan for the future or agreement for resolution out of negotiation
	Not involve punishment
	Be evaluated by its results (whether it restores or not)
	THE LIMITS OF RESTORATIVE JUSTICE: Promise, Possibility and Problems
	In this section we turn to consider the scope of restorative justice. The language of restorative justice is common parlance with respect to the criminal law context. There has been much less attention however to the possibilities of restorative justice
	This section will also address some of the problems advocates of restorative justice might face in their attempts to employ this model. For example, we will consider how to deal with cases in which one or both of the parties is unwilling or unable to par
	Finally we will consider the challenge posed by cross-cultural situations where different communities with divergent ideas of what is required for restoration are involved.
	Scope of Restorative Justice
	That the development of restorative justice ideas has for the most part taken place with respect to the criminal law context is by now obvious. We have suggested that this may be at least partially explained by the tendency to define restorative justice
	Once one understands, however, that restorative justice is concerned with the restoration of relationships, it becomes impossible to justify limiting this approach only to those conflicts defined as criminal. In fact, the focus of restorative justice on
	But as the underlying harmful action is basically the same in criminal and tort cases, why are the two treated differently? The answer most often given is that while civil cases are concerned with the violation of individual rights, criminal cases are co
	However, this common explanation makes it more difficult, not less, to justify the distinction given its origin. As we saw in our overview of the historical roots of restorative justice ideas, the decision to label some acts criminal was an eminently pol
	Given these origins, it is difficult if not impossible to offer a credible rationale for restricting restorative justice within the bounds of the criminal law. Indeed, if the relational approach of restorative justice is appropriate to the criminal conte
	Restorative justice, then, is appropriate to contexts where harm has resulted from a conflict between parties. From this perspective the distinction between criminal and tort law (public and civil) disappears. We are not suggesting here that criminal l
	Once the barrier between public and private is removed it is easy to see what has always been true -- namely, that a restorative justice approach has much to offer to all areas of our legal system. Further, while much of the practical detail remains to b
	Labour Law -- There are multiple possibilities for restorative justice practices in the labour law context, most obviously with respect to individual employment disputes. Many such disputes, while concerned with the specific relationship between employee
	A restorative approach, as we have pointed out, also offers the advantage of allowing the parties to decide what is important to the resolution of their dispute and to be creative in designing that resolution. This would prove useful in the labour law co
	Family Law -- Like the criminal justice system, the family law context has been the focus of substantial critique resulting in some innovations and reform. Most notably alternative dispute resolution (ADR) mechanisms have fallen into favor as a first s
	A restorative justice approach is also able to account for the important role of emotions in family disputes/conflicts, a role ignored by the court system. A judge of the Unified Family Court in Kingston Ontario refers to the phenomenon of "emotional tup
	As we have already seen, restorative processes bring together all of the parties with a stake in the resolution of the conflict. This characteristic might prove particularly important in the family law context. Very often conflicts within families can no
	International Law -- International law has an extremely broad focus, including everything from criminal law to trade regulation. To explore all the possibilities for restorative justice in this context would be to examine the whole of the legal terrain.
	The commission is not a perfect model for restorative justice. For example it has struggled to make a formal connection between victims and perpetrators in terms of amnesty and reparation. However, South Africa's model has paved the way for the truth com
	Corporate Regulation --Braithwaite has suggested that restorative processes are effective tools in the corporate regulatory context. Specifically Braithwaite examines the possibilities for this approach in dealing with white-collar crime.122 His analysis
	Challenges for Restorative Justice:
	Is Restoration Possible Where One or More Parties is Absent?
	An obvious question one must ask with respect to restorative justice is: what if one of the parties won't participate? This is where, we suggest, community plays its most important role in restoration. While it is important to restore the particular rela
	To be clear, then, the community can play two different roles in restoration. It can play "go between" or mediator, in cases where the parties are not able or ready to face one another. The community can also serve the interests of restoration to the ext
	First, take the case where the parties are willing to work towards restoration in some sense but are not willing to face one another. The community could hold a process to discern with the victim her needs, and then with the perpetrator to see what might
	The situation where one party refuses to participate is similar to that considered above where the parties cannot or will not meet one another. In both situations, the community plays an important role in working towards restoration. In the case where on
	The other alternative in a situation where the victim refuses to participate is to have the wrongdoer work to restore her relationship with the community while taking steps to try and open the door to restoration with the particular victim. Such restorat
	Perhaps the easier case is where the wrongdoer is unwilling to participate in the process. There are two scenarios which might be played out here depending on the structure of which the restorative process is a part. This addresses a larger issue of whet
	Before doing so it is worth considering further the question of voluntariness.124 Why can the wrongdoer not be forced to participate in a restorative process? The answer to this question lies in the very nature of restorative justice. Restorative justice
	The South African Truth and Reconciliation Commission faced this type of dilemma in deciding upon the requirements which must be met in order for an individual to gain amnesty for acts committed during the Apartheid era. One of the questions they faced w
	Restoring a relationship is of a similar nature. One cannot force an individual to restore a relationship. Relationships of equality require the willing participation and desire on the part of both participants. Participation in a restorative process the
	Given the proviso that any restorative justice process must ensure that the parties enter into it freely and of their own accord, let us turn to consider the options available to deal with situations where a perpetrator refuses to participate in a restor
	Since the dual system is the more feasible model, at least in the short term, we shall look at it first. The dual system model would have a restorative system co-exist with the current system. Thus, for example in the context of criminal law the offender
	Suppose then a wrongdoer chooses not to participate128 in a dual system restorative justice process. What then? The wrongdoer would remain in the current system, although a commitment to restorative justice would suggest that this choice could not be irr
	Deterrence, Social Protection, and the Limits of a Purely Restorative System
	The single system poses a different challenge. In a single system model, restorative justice is the only option. How then does one deal with wrongdoers who refuse to restore since we know we cannot force them to be a part of this process? The alternative
	Conversely, this requires that even in cases where it is not immediately or obviously possible to bring an individual into a restorative process, where individuals must be denied their freedom in the interest of social protection we should always seek to
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	What is Restorative Justice?
	One key distinction between the traditional criminal justice system and the view which restorative justice takes is the perception of crime. The view from the traditional criminal justice system is that crime is a violation of rules and a harm against th
	Restorative justice, on the other hand, sees crime as a violation of persons, where harm is done to victims and communities and the relationships amongst all who live in the community of harm.
	This view accords a different standing to victims and community members, who are seen as central to the process of reparation and accountability. It also identifies an obligation for the offender to take responsibility and participate in the process of r
	Restorative processes can take many forms, but common to all is the opportunity for a face to face dialogue between the offender, the victim and the community. These meetings allow participants to talk about their concerns and together determine what the
	Restorative justice will not replace the formal criminal justice system, but allows for enhancement of the system, and for the creation of new opportunities within existing justice processes which may better meet individual and community needs.
	Restorative Justice: What is it?
	Defining restorative justice can be elusive becau
	Adversarial System
	�
	Restorative Justice
	�
	crime is defined as a violation of rules, and a harm to the state
	crime is seen as a harm done to victims and communities
	victim is inhibited from speaking about his/her real losses and needs
	victim is central to the process of defining the harm and how it might be repaired
	offender, victim and community remain passive and have little responsibility for a resolution
	offender, victim and community are active and participate in the resolution resulting from the restorative forum
	community's role is limited
	community is actively involved in holding offenders accountable, supporting victims, and ensuring opportunities for offenders to make amends
	restitution is rare
	restitution is normal
	controlled and operated by the state and professionals who seem remote
	overseen by the state, but usually driven by communities
	offender is blamed, stigmatised and punished
	the long-term protection of the public mandates a focus on the methods of problem solving that include the reintegration of the offender into the community and the preservation of his/her dignity
	repentance and forgiveness are rarely considered
	repentance and forgiveness are encouraged
	assumes win-loss outcomes
	makes possible win-win outcome
	In the current criminal justice system, victims f
	Restorative justice also provides community members with an opportunity to voice their feelings and concerns; show disapproval of the offender's behaviour without branding them an outcast; and be actively involved in a process which holds offenders accou
	In the conventional criminal justice system, offe
	Restorative programs place a high value on a face
	In the application of restorative justice, it wil
	
	
	The Effectiveness Of Restorative Justice Practices: A Meta-Analysis - 2001



	Essentially, the restorative justice paradigm begins with the premise that crime is a violation of people and relationships (Zehr, 1990) rather than merely a violation of law. The most appropriate response to criminal behaviour, therefore, is to repair
	According to Llewellyn and Howse (1998), the main elements of the restorative process involve voluntariness, truth telling and a face-to-face encounter. Consequently, the process should be completely voluntary for all participants; the offender needs t
	Despite the increased attention given to restorat
	The term has been used interchangeably with such concepts as community justice, transformative justice, peacemaking criminology and relational justice (Bazemore & Walgrave, 1999).
	Although a universally accepted and concise defin
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	What is restorative justice?
	Restorative Justice is a way of viewing justice that puts the emphasis on healing relationships that have been broken by conflict and crime.
	Viewed through this lens, crime is understood as a violation of people and relationships and a disruption of the peace of the community.
	It is not only an offence against the state.
	Restorative justice encourages the participation of victims, offenders and the community affected by the crime in finding solutions that will achieve reconciliation and restore harmony.
	Introduction
	Restorative justice, an approach to crime that focuses on healing relationships and repairing the damage crime causes to individuals and communities, is not a new idea. The concept has been accepted for some time by governments, community organizations,
	Recent years have seen a growing interest in the 
	Since each jurisdiction in Canada is responsible for developing its own restorative justice programs, programs vary from jurisdiction to jurisdiction. The purpose of this consultation paper is to provide a common set of consultation questions that each j
	The first part of this paper discusses the nature of restorative justice, identifies its basic principles, and describes some core models that apply these principles. The second part looks at issues and concerns, and sets out specific questions to be con
	PART I: RESTORATIVE JUSTICE – AN OVERVIEW
	The nature and principles of restorative justice�Restorative justice approaches crime as an injury or wrong done to another person rather than solely as a matter of breaking the law or offending against the state. Accordingly, it is concerned not only wi
	Crime is first of all a violation of relationships among people, not just an act against the state. Crime results in harm to victims, communities, and offenders, and they must all be actively involved in the justice process.
	All those affected by crime have roles and responsibilities and need to deal collectively with its impact and consequences.
	Restoration, problem solving, and the prevention of future harm should be emphasized.
	The word "restorative" recognizes that the goal i
	The idea that crime creates obligations is central to restorative approaches. The offender has an obligation to provide reparation or compensation to the victim and to the community. The community is responsible for defining standards of acceptable condu
	It is important to be clear and consistent on the basic principles and goals of restorative justice. As programs are developed, the number of definitions increase as well, and there are already programs that claim to be restorative but do not seem to emb
	Restorative justice in Canada�Many Canadian juri�
	The approaches to restorative justice in these programs vary a great deal. Some encourage or even require the use of mediation or other restorative processes in labour relations or in civil and family cases, while others focus on criminal matters. In som
	An important step came in 1996 when the sentencing principles in the Criminal Code were amended. The 1996 principles encourage the use of community-based sentencing and draw on key restorative elements such as the need to promote a sense of responsibilit
	The growing use of restorative justice in Canada 
	As jurisdictions develop programs based upon restorative processes, several issues and challenges have emerged. Even the words that are used can raise questions, such as what exactly is meant by "restorative" or "community". For restorative justice progr
	Footnotes
	1. This paper has been prepared by the Federal-Provincial-Territorial Working Group on Restorative Justice.
	2. Approximately two billion dollars is spent annually maintaining Canadian penitentiaries and prisons. The annual costs for incarceration range from about $44,000 per provincial inmate to $55,000 per federal inmate, and prison populations continue to gr
	3. Corrections Services Canada. (September, 1998). Inventory of Canadian Events and Initiatives Related to Restorative Justice. Ottawa: Corrections Services Canada.
	4. Chatterjee, Jharma. (1999). A Report on the Evaluation of RCMP Restorative Justice Initiatives: Community Justice Forum as Seen by Participants. Ottawa: RCMP Community, Contract and Aboriginal Policing Services.
	5. Roberts, Tim. (March, 1995). Evaluation of the Victim Offender Mediation Project, Langley, B.C. Final Report for Solicitor General of Canada, page 104. Victoria, B.C.: Focus Consultants.
	6. According to Carol La Prairie in a 1999 paper, "Some reflections on New Criminal Justice Policies in Canada: Restorative Justice, Alternative Measures and Conditional Sentences".
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	It is sometimes useful to refer to the three icon
	I often find it helpful to refer to three principles of the democratic ideal of the French revolution - Liberty, Equality and Fraternity - to reflect on some of the developments in our society. Yves-Marie Morrissette ironically suggests that we know quit
	Liberty was about curtailing powers of governments and certainly the traditional criminal law justice system does that: presumption of innocence, limits on search and seizure powers, necessity of warnings prior to infringing on suspects' privacy are all
	We can see that the recent challenges to the criminal law process are grounded in equality: new voices are being heard, the voices of women - victims who were not often listened to, the voices of aboriginal communities that were silenced. The sexism and
	Perhaps restorative justice is about respecting the value of fraternity. It is a process directed at healing and not solely punishing, at the future coexistence instead of isolation and disengagement. There is there a great promise. Fraternity, brotherho
	However, no one wants a fraternity that does not take into account the values of liberty and equality. Hence, we should be concerned about restorative justice as increasing social control and as operating in a context of inequality. This is the challenge
	In our view, fraternity has a place in democracy. And restorative justice must find its place within the justice system. It cannot be just a sidebar; it must become a true alternative.
	In formulating issues for research, the Commission believes it must look first at social problems as they present themselves to Canadians, beyond traditional legal and jurisdictional boundaries. From an understanding of these "real world" problems, the C
	It is under the theme of Social Relationships that the Commission has explored the notion of restorative justice. It first published a discussion paper "From Restorative Justice to Transformative Justice", which aimed at exploring the potential of restor
	One of the key messages of the discussion paper, which explains its title, was that we ought to see the process of justice as a transformative one. A process through which parties are not only restored to their pre-conflict situation - which may have led
	How to reach this ideal is what remains to be done. The Law Commission's vision was that such a transformative exercise had to be done as well at the community level - individuals could not transform the relationship without contextualizing it in their l
	How to involve the community? What does it mean to involve the community? How is community defined for different purposes and in different settings? How can community involvement be encouraged and sustained? How much responsibility can a community assume
	The Commission produced a video entitled "Communities and the Challenge of Conflict: Perspectives on Restorative Justice". The Commission has continued its work on how law sustains or does not sustain the development of healthy communities.
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	What Is Restorative Justice?
	The justice system is a contentious topic among Aboriginal peoples in British Columbia, Canada, and around the world.
	In Canada specifically, the current justice system has been imposed upon them, and in many respects it is conceptually removed from the notions of justice that Aboriginal peoples hold.
	The Canadian justice system, often referred to as
	Research (both quantitative and qualitative) indicates that the current justice system does not work for Aboriginals in Canada.
	The process and philosophy of the system is forei
	Due to widespread non-acceptance of the functioning, and poor success rate of, the current system,  aboriginal communities are starting to consider alternatives to the current system that will work for their people and operate according to their own valu
	This change is fundamental to addressing old and deeply rooted problems that lie at the very core of conflicts in Aboriginal societies: colonialism, repression, racism, and most specifically and most importantly, the fundamental difference in the way con
	Restorative justice is just that, a step toward the restoration of autonomy, control, and development of healthy Native societies.
	Taking control of justice issues in the community is one stage of the process.
	Transgressions by and against each other are deeply personal matters to a community.
	Communities may see acts between two people as personal matters, but matters that have effects beyond the victim and the victimizer.
	However, the current criminal justice system trea
	The settlement of a criminal matter is largely a closed matter between the victim, the State, and the offender.
	But that is not the only, nor the most effective, way to consider actions of one person against another. A community may decide that process simply does nothing to solve the problem. In fact, it may be seen to exacerbate the problem.
	Restorative Justice (RJ) has come to be seen as an important catch-phrase that differentiates a more inclusive and reparative method of dispute resolution from the retributive justice system (as used in Canada, for example.)
	It has been defined and described by a wide variety of writers, researchers, advocates and practitioners, both Aboriginal and non-Aboriginal.
	Still, it is essential that first a community identify what it is it seeks to address before commencing on an action plan to implement it.
	When the community speaks of RJ, what is it speaking about?
	It is not enough to say that what is desired is a departure from the current justice system.
	A departure from what? To what? The first step in
	What are our values regarding those who have acted in a disruptive manner?
	What are our philosophies regarding “justice”?
	What needs with respect to these aspects of our community are not being met by the current justice system? Can RJ meet those needs?
	Themes
	While there is no single definition that would adequately describe RJ for every community, most RJ definitions can be said to share certain common themes.
	A review of these themes should not necessarily i
	A community can learn from the views of other similarly situated communities.
	RJ seeks to balance the rights and the roles of victim, offender and community.
	It is about restoring control; it is about healing, restoring harmony, relationships and balance.
	It is about taking responsibility and making reparation.
	The Euro-Canadian justice system is in many ways 
	The current system sees an offender’s action \(w
	Or, a desire to gain at the expense of another. A
	While Aboriginal peoples seek to restore that harmony and balance, their focus being on the effects of the transgression � rather than the transgressor personally, the Euro-Canadian system seeks to denounce conduct, deter recurrence by coercion and threa
	The current system still has problems of individual rights conflicts (as the basis of the system, as opposed to communitarian foundations), stigma, long term effects from the punishment, and problems with acceptance at the reintegration stage.
	An RJ profile in summary
	While it is true there are many definitions of RJ
	Because one of the defining elements of RJ is the
	REstorative justice can be said to be a summary phrase, made up of the following constituent elements:
	REparation — repairing the relationships that wer
	REstitution — making amends for a loss, be it per
	REhabilitation — the transgressor works, with the
	REintigration — working toward acceptance of the 
	What is important to note is that these elements of the whole (being a concept of RJ) are flexible, in that they will make up the whole in an endless variety of ways, because the emphasis on each of them will be case-specific.
	�
	When speaking of these broad goals and foci of RJ, the differences between the current Euro-Canadian justice system are illustrated. Many writers have tabled the differences in approach between the two systems. A compiled table would summarize such notab
	�
	Columbia specifically require the participation of both the federal and provincial governments. While Part 3 will
	go into detail about how those governments participate, in this Part the effect of their inclusion with respect to
	models will be addressed.
	Models
	In British Columbia, the various models of RJ programmes can be grouped broadly into four categories, however, it is important to remember that the methods within these broad categories can still reflect the unique approach of each community. The four ca
	1. Mediation
	2. Diversion
	3. Participation in sentencing offender is against it 6 (preferring the usual process of PSR reports, and submissions
	by counsel); and
	• sentencing recommendations are just that — reco�
	Considering the distinctiveness of the categories and models of RJ, the best way to discuss the requirements, limits and possibilities of these programmes is to discuss them by category. It should be noted at this point that this is not a comprehensive r
	or model programmes in each of the
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	Aboriginal communities, for instance, where relationships include not only the offender and victim but the extended family and community as well, the focus is on healing relationships and restoring them to an ideal state of balance and harmony between th
	The idea that crime creates obligations is central to restorative approaches. The offender has an obligation to provide reparation or compensation to the victim and to the community. The community is responsible for defining standards of acceptable condu
	It is important to be clear and consistent on the basic principles and goals of restorative justice. As programs are developed, the number of definitions increase as well, and there are already programs that claim to be restorative but do not seem to emb
	The nature and principles of restorative justice�Restorative justice approaches crime as an injury or wrong done to another person rather than solely as a matter of breaking the law or offending against the state. Accordingly, it is concerned not only wi
	Crime is first of all a violation of relationships among people, not just an act against the state. Crime results in harm to victims, communities, and offenders, and they must all be actively involved in the justice process.
	All those affected by crime have roles and responsibilities and need to deal collectively with its impact and consequences.
	Restoration, problem solving, and the prevention of future harm should be emphasized.
	The word "restorative" recognizes that the goal i
	The idea that crime creates obligations is central to restorative approaches. The offender has an obligation to provide reparation or compensation to the victim and to the community. The community is responsible for defining standards of acceptable condu
	It is important to be clear and consistent on the basic principles and goals of restorative justice. As programs are developed, the number of definitions increase as well, and there are already programs that claim to be restorative but do not seem to emb
	As jurisdictions develop programs based upon restorative processes, several issues and challenges have emerged.
	Even the words that are used can raise questions, such as what exactly is meant by "restorative" or "community".
	For restorative justice programs to be effective, all of the parties involved must have a clear understanding about goals, definitions, and principles.
	Appendix A includes a detailed discussion about guiding principles for restorative justice.
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	Alternative Dispute Resolution \(ADR\) is a te�
	Restorative Justice \(RJ\) is most commonly as�
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	There are many definitions of the concept, but no
	For our immediate purpose, what is important are the themes that run through all of the definitions: fairness, equity, citizen-engagement, accountability, reparation, forgiveness, inclusion, and healing or wellness.
	“Restorative justice” is about including all of t
	It demands that justice be used to heal – primari
	It also requires that all stakeholders (victims, offenders, and community) have an opportunity to be involved in harm assessment and reduction.
	But none of these concepts are exclusive to crimi
	And perhaps one of the roles of restorative justi
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	Part II: Restorative Justice: What are we talking about?!
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	Restorative justice is not a distinct model or system of law.
	Sometimes it is described as a philosophy and other times as a vision.
	This makes it difficult to understand.
	In many respects it is like choosing to look at conflict, crime and community through a particular lens - a lens that keeps in mind the needs of the victim, the community and the offender.
	Restorative justice encourages dialogue and responsibility for past behavior while focusing on future problem solving and an understanding of the obligations created by the offence.
	Restorative justice views crime as a violation of one person by another, not simply a breaking of the law.
	Restorative justice is based on the following assumptions:
	victims often need an opportunity to speak about their feelings.
	victims need to have power restored to them that has been taken away by the experience of an offence.
	victims need recognition of their pain and suffering.
	victims need to understand the offender's motivation for committing crime.
	offenders often feel the need to make amends.
	offenders often need to have a way back into communities so they do not forever remain outcasts.
	There are different kinds of programs based on restorative justice.
	Most programs in Canada deal with minor property offences while some deal with more serious crimes like assault.
	Community Justice Forums are an alternative measures program based in the restorative justice way of thinking. Both the victim and the offender are asked if they want to participate. If the offender is willing to accept responsibility for the offending b
	Some restorative justice programs focus on healin
	In these situations the meeting of victim and offender takes place after the offender has been dealt with by the formal justice system, the courts.
	The offender may even be in prison. Usually these meetings happen because the victim has made the request.
	The victim likely feels this is an important step to getting on with her life and not letting the offender or the crime continue to influence her in such a big way.
	Those who recommend restorative justice believe it encourages dialogue, a way of talking that helps people understand each other.
	It encourages the offender to take responsibility for past behaviour and challenges people to focus on future problem solving.
	In doing these things it helps create an understanding of the obligations created by the offence, how one might begin to make things right with the victim and the community.
	Community healing is an important part of this way of thinking.
	Restorative justice views crime as a violation of one person by another, not simply as a breaking of the law.
	Alternative Dispute Resolution
	Alternative Dispute Resolution, or ADR as it is o
	In ADR, the people with the problem name the issues that need to be discussed and work at creating a resolution. They have more control over matters than if a lawyer was negotiating for them or if a judge was making a decision about their problems.
	Some ADR programs are based in the restorative ju
	Other ADR programs do not have this concern. These programs focus on problem solving and reaching an agreement in an efficient and low cost manner. Disputes between businesses or between a client and an insurance company might fit into this category.
	ADR includes a number of different processes that go from very informal problem solving between people to a more formal arbitration. In all situations the people involved in the dispute choose whether or not they will accept the plan or agreement.
	As you move along the ADR spectrum the people with the problem give over the control of the process and the way the issues are named to the third party. For example, if two people have a problem and they work it out by themselves they have total control
	Interpersonal Conflict Resolution or Interest Based Negotiation:  disputing parties agree to solve their problems by talking about their concerns face to face and working together to find a resolution that is mutually acceptable. It is in this form of co
	Conciliation:  a conciliator is a third party that encourages disputing parties to solve their problem. For example he/she may make suggestions on how to approach the other party to the conflict, help the person understand her or his underlying interests
	Mediation:  mediation is a voluntary, cooperative problem-solving process in which a person acceptable to the disputing parties assists them in clearly defining the issues in dispute and helps them work towards a resolution that is mutually acceptable. I
	Facilitation:  Facilitation is a group process whereby the leader (s), often called a facilitator, leads a group through a process that encourages dialogue, understanding and promotes group problem solving and decision-making. Family Group Decision Mak
	Arbitration:  an arbitrator is a person appointed by two disputing parties to settle their dispute. In arbitration, the third party makes a judgement after hearing both sides of the dispute. Disputants no longer have decision-making power.
	Court annexed ADR:  when one or more processes such as mediation, early neutral evaluation, mini trials and arbitration are incorporated directly into the court process.
	In suitable cases court annexed ADR permits the p
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	Principles Underlying Restorative Justice
	The term ‘restorative justice’ refers to an alter
	Van Ness articulates three ‘foundation principles�
	Crime results in harm to victims, offenders and communities
	Not only government, but victims, offenders and communities should be actively involved in the criminal justice process
	In promoting justice, the government should be responsible for preserving order, and the community should be responsible for establishing peace.
	It is not a program or group of programs.
	Rather as one of its leading proponents suggested
	Indeed, it is most often described by its proponents as a philosophical framework which emphasizes the ways in which crime harms relationships in the context of community.
	There a number of different formulations or versions of the principles underlying the restorative justice.
	For example, the principles may be formulated to apply strictly to youth or both youth and adults.
	Similarly, some formulations are derived from or 
	Some versions expressly recognize and promote an active role for church/faith communities.
	Others use the language of ‘healing’, ‘reconcilia
	One particular version suggests holding the community accountable for conditions which exist that contribute to crime.
	Another recognizes that restorative programs must operate in a way that is non-discriminatory.
	Nevertheless, all these formulations share the characterization of restorative justice as a philosophical approach to criminal justice which:
	Views crime as a violation of victim and community rather than the state;
	Attempts to make offenders accountable to the par
	Allows for a response to crime which involves the active participation of offenders and community;
	Tailors that response to ‘restore’ the relationsh
	Measures accountability by the assumption of responsibility and taking action to repair the harm; and
	Allows victims a central role in the process.
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	"Crime is primarily conflict between individuals resulting in injuries to victims, communities, and the offenders themselves; only secondarily is it lawbreaking.
	The overarching aim of the criminal justice process should be to reconcile parties while repairing the injuries caused by crime.
	The criminal justice process should facilitate active participation by victims, offenders, and their communities. It should not be dominated by the government to the exclusion of others (1996:23).
	 �Based on these principles, restorative justice
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	Victim  �Ignored 
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	Working Definitions of Restorative Justice:
	Restorative justice is a philosophical framework which has been proposed as an alternative to the current way of thinking about crime and criminal justice. RJ emphasizes the ways in which crime harms relationships in the context of community. (Minnesota
	Restorative justice gives priority to repairing the harm done to victims and communities, and offender accountability is defined in terms of assuming responsibility and taking action to repair harm. (Pennsylvania Juvenile Court Judges Commission)
	Restorative justice emphasizes the importance of elevating the role of crime victims and community members through more active involvement in the justice process, holding offenders directly accountable to the people and communities they have violated, re
	Authentic restorative justice is a continuum that includes underlying principles, basic tenets, general public policies, and specific practices, programs and procedures. It is a sound, comprehensive understanding of the relationships affected by crime th
	"The concept of restorative justice is….a new par�
	Restorative justice: apology and forgiveness, including participation in culture based cleansing ceremonies, traditional counseling and advisement, etc. (Ada Melton, author and development consultant in Navajo country)
	…. A way of dealing with victims and offenders by�
	restorative justice; noun, an alternative concept in corrections according to which only violent career criminals would be imprisoned, while non-violent offenders would work in closely monitored community projects, earning money with which to make financ
	Restorative Justice: noun referring (in the aggregate) to justice processes that create or restore equity; that "make things right". (John Wilmerding, cyberspace listserv coordinator)
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	Restorative Justice Principles
	New values (e.g., emphasis on repairing harm);
	New skills (e.g., victim or community/offender mediation);
	New roles (e.g., community organizing);
	New expectations (e.g., providing on-going victim input and communication);
	New training (e.g., victim sensitivity and offender cognitive skill building);
	New set of supports (e.g., training, clinical supervision, community partnership, etc.).
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	Nothing will change in criminal justice until we change the basic assumptions underlying the system. We've tried changing the facilities by designing new prisons; we've tried changing the roles of prison guards to corrections officers; we've tried changi
	Restorative justice is a value and principle-based movement recovering justice as a central concern of victims, offenders and the community. It is more than a new, more efficient technique. It is more than a way to fine-tune the criminal justice system.
	Underneath the many diverse restorative justice processes is a shared-often unarticulated set of values. Part of the reason restorative justice has spread so quickly is that these shared values are not new or unique. The values of restorative justice are
	Restorative justice practitioners have been acting their way to a new way of thinking. What follows is a hindsight articulation of the values that seem to be guiding the work of justice and peace. Restorative values are best understood as being related i
	Interconnectedness and Particularity
	Interconnectedness is a holistic view that all things are connected to each other in a web of relationships. Just eace comes down to right relationship between all--people, land, structures, God. A harm/crime creates ripples of disruption to many relatio
	Interconnectedness asks, "Does the process include those in the web of relationships affected by the conflict (victims, offenders, communities) as wall as consider the social, systemic, ecological, spiritual and personal implications?"
	Particularity values particular identity. Particularity recognizes that context, culture and time are all relevant matters of justice. Particularity says that we are not all the same. It is about respecting diversity and difference. Just Peace does not h
	Particularity asks, "Is the intervention rooted in the contextual paradigm(s)? "
	Interconnectedness says that we are connected and that harms create responsibility to those affected (victims, community, family). Particularity adds that while we are connected we are not all the same. Justice must respect both or connections and our 
	Personal Care-Response and Generations
	Personal Care-Response calls Just Peace to be oriented around human qualities of care rather than rules or a rights-response. It sees each person as inherently worthy of respect. It searches for responses to harms that care for real people and relationsh
	Care-Response asks, "Does the intervention help parties to see each other as human and help them toward working out of care and respect for each other?"
	Generations is a relational value with a long-term time dimension. Generations looks both to the past and to the future to determine the best way to relate to the present. It is interested in causes of harms, both personal and structural. It is also inte
	Generations asks, "What happened seven generations ago that is causing problems today? What will be best for the children seven generations to come?"
	Personal Care-Response is a relational orientation that calls us to care for particular people. Generations as a value, expands that orientation to care for the past and the future.
	Transformation and Humility
	When transformation is a value, the goal is not just to fine-tune a basically working system but rather to seek to radically change people, systems and dreams for the future. Encouraging change toward JustPeace is to move away from life-destroying ways o
	Transformation asks, "Does the intervention move toward deep transformation or is it cheap peace that denies true justice?"
	Humility is about being aware of our limits. It is about respecting others and having an appropriate level of self-doubt, not assuming that we know what others need. It lightens the spirit and creates the freedom to try, as the expectation is that we wil
	Humility asks, "What movements toward Just Peace could be harmed by this intervention? Does this intervention promise too much? How do participants view the conflict and their needs?"
	When transformation and humility are linked, change is sought through listening, empowerment and holistic vision.
	The values of restorative justice are strikingly different from the modern justice system but share much in common with many religious traditions, indigenous cultures and diverse fields of inquiry.
	Needs-Oriented and Nonviolence
	For Just Peace to be a lived experience, it must be oriented towards meeting the needs of all parties. Self-defined needs of victims, offenders and communities must be central, not peripheral. Most conflict is rooted in unfulfilled needs. Justice is ther
	Needs-Oriented asks, "Are the needs (rather than power) of all being considered?"
	Just Peace believes needs must be secured through nonviolent means. Nonviolence calls us to find nonviolent mechanisms for expressing and handling conflict. It favors cooperative methods (circles, conferencing) over adversarial ones (the courts). Doi
	Nonviolence asks, "Does this move parties toward nonviolent ways of expressing and dealing with both the roots and incidents of conflict?"
	Empowerment and Responsibility
	Empowerment recognizes that participants are not recipients of Just Peace but rather resources of Just Peace. Empowerment calls us to not impose solutions from the outside but to involve meaningful participation of all affected parties. Empowerment creat
	When transformation is a value, the goal is not just to fine-tune a basically working system but rather to seek to radically change people, systems and dreams for the future.
	Empowerment asks, "Does the intervention strategy
	Responsibility recognizes that as one gains power he or she also gains responsibility to care for others. When interconnected relationships are harmed, through conflict or crime, the responsibility increases. Responsibility calls us to change justice sys
	Responsibility asks, “Are participants encouraged
	Restorative justice is not a set of processes or techniques. As those involved in family group conferencing in New Zealand put it, restorative justice is a principled vessel into which the practitioners must find the right people, places and questions. U
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	Introduction
	Across the United States, a variety of new ways to solve public safety problems in neighborhoods plagued by crime and disorder are being tested:
	Ministers working with the police and probation officers to identify and assist young people at-risk of criminal offending
	These are just a few of the kinds of creative, pr
	These are the kinds of questions that motivated t
	This task was complicated by the diversity of the
	Exploration of Community Justice/Community Justice Projects
	A number of community justice projects have achie
	Defining Community Justice
	Given this kind of variety—of quality, of geograp
	As the judges, prosecutors, law professors, defense attorneys, and community representatives at the table groped for common themes, several distinct lines of thinking about community justice emerged. While participants did not fall neatly into clearly ma
	A first group of roundtable participants saw comm
	A second set of participants saw community justic
	A third group focused less on the strategic value
	A final group was dubious about community justice
	At the end of a day’s worth of discussion, no cle
	Despite this concern, participants at the roundta
	What follows is an edited version of the broad-ranging discussion about community justice, which took place over the course of six hours in a Washington, D.C., conference room in September 2000.
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	Fundamental Elements:
	In summarizing the fundamental elements of restorative justice, Bontrager (1997)� states:
	“True justice systems are those which are restora
	Open avenues for repair of the fractures;
	Actively involve victims, offenders and communities in the process at the earliest possible moment, and to the maximum extent possible;
	Recognize that in promoting justice, government is responsible for preserving order, while community is responsible for establishing peace;
	Offer the offender restoration through forced confrontation with truth, and the facing of all real victims (including family and community);
	Offer the victim restoration by the opportunity t
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	I.  CRIME IS FUNDAMENTALLY A VIOLATION OF PEOPLE AND INTERPERSONAL RELATIONSHIPS.
	Victims and the community have been harmed and are in need of restoration.
	The primary victims are those most directly affected by the offense but others, such as family members of victims and offenders, witnesses and members of the affected community, are also victims.
	The relationships affected (and reflected) by the crime must be addressed.
	Restoration is a continuum of responses to the range of needs and harms experienced by the victims, offenders and the community.
	Victims, offenders and the affected communities are the key stakeholders in justice.
	A restorative justice process maximizes the input
	The roles of these parties will vary according to the nature of the offense as well as the capacities and preferences of the parties.
	The state has circumscribed roles, such as investigating facts, facilitating processes and ensuring safety, but the state is not a primary victim.
	II. VIOLATIONS CREATE OBLIGATIONS AND LIABILITIES.
	Offender’s obligations are to make things right a
	Since the primary obligation is to the victims, a restorative process empowers victims to effectively participate in defining obligations.
	Offenders are provided opportunities and encouragement to understand the harm they have caused to victims and the community and to develop plans for taking appropriate responsibility.
	Voluntary participation by offenders is maximized; coercion and exclusion are minimized. However, offenders may be required to accept their obligations if they do not do so voluntarily.
	Obligations that follow from the harm inflicted by the crime should be related to making things right.
	Obligations may be experienced as difficult, even painful, but are not intended as pain, vengeance or revenge.
	Obligations to victims such as restitution take priority over other sanctions and obligations to the state such as fines.
	Offenders have an obligation to be active participants in addressing their own needs.
	The community’s obligations are to victims and to
	The community has a responsibility to support and help victims of crime to meet their needs.
	The community bears a responsibility for the welfare of its members and the social conditions and relationships which promote both crime and community peace.
	The community has responsibilities to support efforts to integrate offenders into the community, to be actively involved in the definitions of offender obligations and to ensure opportunities for offenders to make amends.
	III. RESTORATIVE JUSTICE SEEKS TO HEAL AND PUT RIGHT THE WRONGS.
	The needs of victims for information, validation, vindication, restitution, testimony, safety and support are the starting points for justice.
	The safety of victims is an immediate priority.
	The justice process provides a framework that promotes the work of recovery and healing that is ultimately the domain of the individual victim.
	Victims are empowered by maximizing their input and participation in determining needs and outcomes.
	Offenders are involved in repair of the harm insofar as possible.
	The process of justice maximizes opportunities for exchange of information, participation, dialogue and mutual consent between victim and offender.
	Face-to-face encounters are appropriate in some instances while alternative forms are more appropriate in others.
	Victims have the principal role in defining and directing the terms and conditions of the exchange.
	Mutual agreement takes precedence over imposed outcomes.
	Opportunities are provided for remorse, forgiveness and reconciliation.
	Offender’s needs and competencies are addressed.
	Recognizing that offenders themselves have often been harmed, healing and integration of offenders into the community are emphasized.
	Offenders are supported and treated respectfully in the justice process.
	Removal from the community and severe restriction of offenders is limited to the minimum necessary.
	Justice values personal change above compliant behaviour.
	The justice process belongs in the community.
	Community members are actively involved in doing justice.
	The justice process draws from community resources and, in turn, contributes to the building and strengthening of community.
	The justice process attempts to promote changes in the community to both prevent similar harms from happening to others, and to foster early intervention to address the needs of victims and the accountability of offenders.
	Justice is mindful of the outcomes, intended and unintended, of its responses to crime and victimization.
	Justice monitors and encourages follow-through since the healing, recovery, accountability and change are maximized when agreements are kept.
	Fairness is assured, not by uniformity of outcomes, but through provision of necessary support and opportunities to all parties and avoidance of discrimination based on ethnicity, class and sex.
	Outcomes which are predominately deterrent or incapacitative should be implemented as a last resort, involving the least restrictive intervention while seeking restoration of all the parties involved.
	Unintended consequences such as co-optation of restorative processes for coercive or punitive ends, undue offender orientation, or the expansion of social control, are resisted.
	Additionally, Zehr and Mika (1998) note that the following "signposts" are indications that we are moving towards restorative practices:
	Focus on harms of wrongdoing more than the rules that have been broken;
	Show equal concern and commitment to victims and offenders, involving both in the process of justice;
	Work towards the restoration of victims; empowering them and responding to their needs as they see them;
	Support offenders while encouraging them to understand, accept and carry out their obligations;
	Recognize that while obligations may be difficult for offenders, they should not be intended as harms and they must be achievable;
	Provide opportunities for dialogue, direct or indirect, between victims and offenders as appropriate;
	Involve and empower the affected community through the justice process, and increase its capacity to recognize and respond to community bases of crime;
	Encourage collaboration and reintegration rather than coercion and isolation;
	Give attention to the unintended consequences of our actions and programs;
	Show respect to all parties, including victims, offenders and justice colleagues.
	
	
	Taking Down the Walls - 1997



	Promising Conceptual Frameworks Which Reduce System and Community Insulation
	Fortunately, much is changing. System professionals and citizen members alike have recognized the need to join efforts to regain control over their neighborhoods. Crime can serve as a type of catalyst or "social fuel" which, if channeled, can provide the
	RESTORATIVE COMMUNITY RESPONSE
	Justice system interventions, then, need to be more broadly applied. Rather than viewing crime simply as an illegal act against the state, it must see it as an interpersonal conflict against a victim and an entire community. Crime affects the large publi
	WHIRLWIND OF CRIME EFFECT
	Community-based and restorative-minded practices serve to remove the insulation between the system and the public in a meaningful way. They directly involve the public. These practices seek to restore the harmony at the community level. They may even acc
	
	
	Guiding Principles/Values of Restorative Justice



	1. Crime is an offense against human relationships.
	2. Victims and the community are central to justice processes.
	3. The first priority of justice processes is to assist victims.
	4. The second priority is to restore the community, to the degree possible.
	5. The offender has personal responsibility to victims and to the community for crimes committed.
	6. Stakeholders share responsibilities for restorative justice through partnerships for action.
	7. The offender will develop improved competency and understanding as a result of the restorative justice experience
	Mapping the Boundaries of Australia's Criminal Justice System http://www.aic.gov.au/conferences/outlook99/graycaro.html
	The Kowanyama Justice Group: A Study of the Achievements and Constraints on Local Justice Administration in a Remote Aboriginal Community
	http://www.aic.gov.au/conferences/occasional/chantrill.html
	
	
	An International Approach: What is Restorative Justice? -2002



	Wright begins this essay by discussing the differences between restorative justice and the traditional criminal justice system.
	He explores the criticisms of retribution and deterrence.
	After this introduction, Wright develops his idea of what restorative justice can be.
	He describes a system approach and not the simple inclusion of restorative practices and outcomes along side retribution.
	He discusses the role of the court and the community.
	He sees the problem-solving outlook of restorative justice as addressing the pressures affecting criminal behavior as well as addressing the needs in each individual case.
	
	
	An International Review of Restorative Justice -2001



	Understanding the phrase ‘restorative justice’
	Skeptics have much to be skeptical about. As we s
	Nor is greater definition possible should we confine our attention only to criminal contexts.
	Here, as Dignan and Cavadino \(1996; p. 153; see
	This is reflected very graphically in the bewilde
	What is restored?
	And if we narrow the focus further, and speak only in terms of restoration, the question remains, as Braithwaite (1999) pertinently observed, what is restored?
	Restoring victims can mean “to restore property l
	For their part, believers celebrate this diversity: plurality is a strength, not a weakness.
	Nevertheless, if a working party of leading restorative justice authors cannot agree a working definition of the key phrase (McCold, 1998; p.20), both analysis and evaluation are hampered.
	
	
	Restorative Community Justice Repairing Harm and Transforming Communities - 2001



	This book reads as a “who’s who” of restorative a
	Restorative and Community Justice: A Proposed Marriage
	The editors' basic premise is that the two fields of restorative justice and community justice are converging in both values and so of practice. This is a movement the authors want to encourage, thus the new name "restorative community justice." In relat
	Community justice seems to be a movement that comes not from the community but from the system, directed at the community. Restorative Justice seems to be a movement that comes from the community, directed at the system. These divergent beginnings are me
	This issue is touched on in the opening articles but is pushed out more clearly by the concluding article, which outlines four possible futures for restorative community justice. The final future, the restorative ideal, presents a mainstream dominant res
	Defending a Vision
	The editors' second last chapter focuses on the d
	So far this review has been quite critical. That is not the whole story. Many interesting concepts and thoughts have been raised and refined by my reading of this text. I will close by listing some of those concepts.
	Restorative justice is seen quite broadly as a principle-based approach in harms. I was a bit surprised by the regularity that the term "principle-based" was used. (This is the single most common remedy for the potential dangers facing restorative justi
	Restorative justice is often critiqued as reactive due to being case focused. It feels as if this is a reduction of what restorative justice is. Indeed, victim offender mediation is reactive without much of an attempt to address originating or structural
	Satisfaction as restorative justice indicator. There are many positive and natural elements to this concept. If justice should address the needs of those involved, then asking if their needs have been satisfied is an indicator grounded in the essence of
	Satisfaction as indicator would likely keep the focus of theory and practice on the needs of people, as opposed to reducing it to the needs of the system or to effective processes.
	However, a vision of justice developed out of practices designed to make everyone happy -which is what a satisfaction indicator could likely degenerate into is hardly one that I could reconcile with the justice that Jesus taught. Jesus was ultimately kil
	The myth of community. Much of restorative justice theory relies on some concept of an active community.
	The growth of restorative justice practice indicates that there are indeed communities of care ready to unleash their creative and restorative potential.
	However, I continue to have concerns of whether we will find enough resources for restorative justice to work in a highly individualistic and highly mobile community.
	This type of community is still in denial that it is without resources and in need of others.
	This may be a comment underestimating what people can do.
	I hope that I will be surprised.
	
	
	Restorative Programs in Australia- 2001



	Restorative programs are means of dispute and conflict resolution which are characterised by principles of restorative justice. Although there is a good deal of diversity of form in restorative justice programs, essential to all of them is the principle
	A definition of restorative justice which has become widely accepted has been offered by Marshall (email, Marshall to McCold 1997), who describes it as 'a process whereby all the parties with a stake in a particular offence come together to resolve col
	Crime is primarily conflict between individuals resulting in injuries to victims, communities and the offenders themselves; only secondarily is it lawbreaking.
	The overarching aim of the criminal justice process should be to reconcile parties while repairing the injuries caused by the crime.
	The criminal justice process should facilitate active participation by victims, offenders and their communities. It should not be dominated by the government to the exclusion of others.
	Although the concept of restorative justice has a lineage derived from many indigenous as well as pre-industrial Western justice traditions, the term was first used in its modern sense in the 1970s to refer to victim-offender mediation programs establish
	Meanwhile in New Zealand, decades of dissatisfaction with the treatment of juvenile offenders, especially those of Maori background, led in 1989 to the introduction of the Children, Young Persons and Their Families Act, which set out radically new princi
	Restorative justice programs in Australia, resting on the principles outlined above, are mostly based on the conferencing model developed in New Zealand. They are usually seen as most suited for dealing with juvenile rather than adult offenders. This may
	As well as being used at various points in the criminal justice system, restorative justice programs are also employed in Australia to limited extents in a variety of other settings. In care and protection matters the restorative characteristic of the in
	Definition: Restorative justice is a term which has recently emerged to refer to a range of informal justice practices designed to require offenders to take responsibility for their wrongdoing and to meet the needs of affected victims and communities. It
	
	
	A Role For ADR In The Criminal Justice System? - 1999



	Restorative justice is a process whereby all the parties with a stake in a particular offence come together to resolve collectively how to deal with the aftermath of the offence and its implications for the future.
	The first question that must be asked is whether ADR is appropriate in the Criminal Justice System. One must also decide what is the meaning of the acronym ADR. Is it Alternative Dispute Resolution, Appropriate Dispute Resolution or Assisted Dispute Reso
	In the Criminal Justice System it provides an alternative way of resolving disputes, a more appropriate way of doing this, and a method that needs assistance from the formal Criminal Justice System if it is going to work. It is about a paradigm shift fro
	The Restorative Justice Movement � believes as per the above definition that restorative justice is a process whereby all the parties with a stake in a particular offence come together to resolve collectively how to deal with the aftermath of the offence
	ADR
	There are three ways of rendering the acronym ADR
	Alternative Dispute Resolution;
	Appropriate Dispute Resolution; and
	Assisted Dispute Resolution
	Perhaps there are other ways of rendering them.
	In the UK Rules of Civil Procedure 14� ADR is defined as:
	Collective description of methods of resolving disputes otherwise than through the normal trial process.
	This is a superbly wide description. Though the Sentencing Circles and the work on Plea Bargaining mentioned later in this paper do bring restorative justice principles into play at the trial stage, and do not as such divert matters from the trial proces
	Paul Leigh-Morgan � in an article about ADR as it applies to civil procedure in England and Wales after the reforms proposed by Lord Woolf, says that the above definition:
	“… will include all the various methods by which �
	It needs to be remembered, however that there are numerous other forms of ADR, many of which are akin to an arbitration procedure, where a third party imposes a judgement on the parties. The litigator will have to assess the scope for ADR according to th
	Whichever rendering or definition is used the main point of it is not the use of it, but what is the outcome that you wish to achieve.
	When applied to Law and Order ADR:
	in its first rendering it is concerned with the avoidance of the recourse to the formal Law and Order process;
	in its second rendering it is concerned with other means to achieve resolution of a problem after it has occurred; and
	in the third rendering it is concerned with assistance from the Criminal Justice System to the parties achieving a settlement of the underlying causes of the problem and ensuring that after the accused gets out of prison, or whilst on probation or other
	One matter raised in Stephen Skehill’s Is ADR a T
	He makes the point that case management techniques are concerned with the structure used in getting a case ready for hearing, whereas ADR is concerned with the method of resolving disputes.
	In that paper he is almost solely concerned with Civil Disputes, bur this comment equally applies to the use of ADR in the Criminal Justice System.
	Restorative Justice
	It is apparent that most if not all ADR in the Criminal Justice System is seen as a variation on the theme of Restorative Justice. The following definition of Restorative Justice is from the text of the May 1996 definition of the Fundamental Principles o
	1. Crime is primarily an offence against human relationships and secondarily a violation of a law (since laws are written to protect safety and fairness in human relationships).
	2. Restorative Justice recognises that crime (violation of persons and relationships) is wrong and should not occur, and also recognises that after it does there are dangers and opportunities. The danger is that the community, victim(s), and/or offen
	opportunity is that injustice is recognised, the equity is restored (restitution and grace), and the future is clarified so that participants are safer, more respectful, and more empowered and co-operative with each other and society.
	3. Restorative Justice is a process to "make things as right as possible" which includes: attending to needs created by the offence such as safety and repair of injuries to relationships and physical damage resulting from the offence; and attending to ne
	4. The primary victim(s) of a crime is/are the one(s) most impacted by the offence.  The secondary victims are others impacted by the crime and might include family members, friends, witnesses, criminal justice officials, community, etc.
	5. As soon as immediate victim, community, and offender safety concerns are satisfied, Restorative Justice views the situation as a teachable moment for the offender; an opportunity to encourage the offender to learn new ways of acting and being in commu
	6. Restorative Justice prefers responding to the crime at the earliest point possible and with the maximum amount of voluntary co-operation and minimum coercion, since healing in relationships and new learning are voluntary and co-operative processes.
	7. Restorative Justice prefers that most crimes are handled using a co-operative structure including those impacted by the offence as a community to provide support and accountability. This might include primary and secondary victims and family (or subs
	representatives, school representatives, etc.
	8. Restorative Justice recognises that not all offenders will choose to be co-operative. Therefore there is a need for outside authority to make decisions for the offender who is not co-operative. The actions of the authorities and the consequences impos
	9. Restorative Justice prefers that offenders who pose significant safety risks and are not yet co-operative be placed in settings where the emphasis is on safety, values, ethics, responsibility, accountability, and civility. They should be exposed to th
	10. Restorative Justice requires follow-up and accountability structures utilising the natural community as much as possible, since keeping agreements is the key to building a trusting community� .
	11. Restorative Justice recognises and encourages the role of community institutions, including the religious/faith community, in teaching and establishing the moral and ethical standards, which build up the community� .
	
	
	Restorative Justice:  The Public Submissions-1998



	Defining Restorative Justice
	Several submissions commented on the definition of restorative justice. Many submissions also related their understandings of what was meant by the term.
	For instance: From our perspective restorative justice is concerned with the restoration and healing of a number of persons and relationships. (Anglican Social Justice Commission, 54)
	A Mäori view of restorative justice provides a d�
	Some felt that what was encompassed by restorative justice was unclear. There was concern that this had led to public confusion, and a desire for the enunciation of clear principles, goals and intentions.
	There were also more specific concerns regarding this issue. One submission suggested that:
	To use the term to describe everything from periodic detention and community service to reparation and police diversion is to dilute its meaning. Some of these processes may have restorative elements in them but essentially as currently practised they fl
	
	
	Restorative Justice – 1996




