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1. Key Themes (to be explored)

The following basic principles have been articulated for gender equality analysis:

Gender equality analysis is an integral part of research and evaluation.

Gender equality analysis places importance on understanding the social context of law, policy and
programs.

Gender equality analysis focuses on the ¢ffecss of a law, policy or program on diverse groups.

Gender equality analysis is based on sound data, research, and information beyond traditional sources.
Good gender equality analysis is the product of collaboration.

Gender equality analysis requires us to examine and question assumptions that underlie our laws and
policies.

Gender equality analysis is attentive to how personal values, experiences, and education affect
research and evaluation frameworks and approaches.

The following general principles for gender equality analysis will be kept in when developing the
research/review methodologies/approaches.

o Begin wherever possible with the lives of women and not existing legal or program
categories.
= Since the social inequalities experienced by women do not easily fit into existing legal
categories, it is important not to limit one’s tesearch, but rather to expand the analytic
options by striving to understand the societal realities and dynamics of inequality. In this
way, the partiality or limitations of particular legal rights may become apparent.

o Recognize the importance of experiential knowledge which often provides unanticipated

insights and ideas about the nature of the problem and potential solutions.
=  Consultation with affected groups is one of the most direct ways to access experiential
knowledge.
= Individual stories can provide important information

o Include the voices of women who are likely to be most affected, but least heard.

o  Make a careful choice of gender indicators to capture women’s options, access to justice,
participation in the processes which affect them, and satisfaction with the results of the
process, policy, law, program, etc.

= Ask yourself if the proposed indicators hold for both women and men.

o Recognize the insights gained from interdisciplinary approaches, which are essential to
research that incorporates the experiential knowledge of women, and to research aimed at
understanding the larger social, economic, familial and political context within which law and
social policy operate.

—  The integration of gender equality analysis into the research and evaluation work implies a departure
from traditional research methodology. It does not start with a premise of neutrality, nor limit its
investigation to sex disaggregated data. A gender research approach begins with women’s experience
as they see it. Both quantitative and qualitative information sources are required.

—  Given the historical and continuing reality of women’s inequality, gender equality analysis is primarily
aimed at illuminating and addressing the barriers that women continue to face in society.

o  But the analysis can identify ways in which unquestioned assumptions and values embedded in
our laws and policies limit men’s choices and actions as well.
=  Some of the disadvantages that women experience — for example, disadvantage
associated with race, ethnocultural background, poverty, or sexual abuse in childhood
— are shared by many men.
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®  For these reasons, laws and policies that explicitly take women’s needs and priorities
into account could better meet the needs and concerns of both women and men.

More than one group of women may be affected by community justice and in some cases, their interests,
needs and priorities will differ. The different impact of community justice on these groups must then
be considered to arrive at an equitable solution.

Is there a promise in new forms of restorative justice for women - if this becomes a transformative
justice which not only deals with women more faitly as victims (and offenders!) but acknowledges
women's particular capacities as peacemakers and mediators.

The struggle to have violence against women taken seriously in the criminal justice system, must
be placed within the context of the continuing effort for women's equality in other areas of
society. The issue is multifaceted and includes areas such as employment equity, economic issues, health
care, social security, among others. All are intertwined. Therefore, restorative justice and other criminal
justice measures should never be removed from this larger lens as initiatives often ate only as effective as
the society in which they are placed. The work must be interconnected and continuous.

At a practical level, many feminists may have reasons to be suspicious of and even hostile towards
restorative justice. Throughout the last three decades, feminists have fought to have sexual and
domestic violence recognized as true crimes that deserve public attention and punishment.
Restorative justice has the potential to place these gains in jeopardy by allowing such crimes to be
discussed in private settings where women may suffer from a power imbalance and perhaps be blamed for
the crimes. Indeed, the fight to have domestic and sexual violence taken seriously by the criminal justice
system has been hard and long.

Recent research into the expetience of victims has found that "contact between the victim and the
administration of criminal justice has been primarily a source of revictimization, frustration,
disappointment and annoyance rather than a contribution to the solution to the victim's
problems." 20 It argues that the victim's needs are ovetlooked by an adversatial system in which the main
purpose of proceedings is to establish guilt and attach a sentence which has little to do with the actual
harm done and does not speak to true accountability. Furthermore, it is argued that the current system
ovetlooks the community context of crime, failing to consider initiatives that could be taken in order to
prevent crime in the future.

Intriguingly, feminist writers can be found on both sides of restorative community justice and, further,
those feminist writers who continue to argue for increased criminalisation and penalisation are directly at
odds with feminist or pro-feminist writers who have argued that feminist values have the potential to
transform the criminal justice and penal systems and to provide a more ‘caring’ vision of justice
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2. Research Questions

2.1. Gender — The Larger Context

What are the gender dimensions of the larger social, economic, political and familial context in which
community justice operates?

Economic:

What is the percentage of women/men are below Stats Canada’s Low Income Cut-Offs (LICOs)?

What is the percentage of - First Nations’ - women/men are below Stats Canada’s Low Income Cut-Offs
(LICOs)?

What percentage of women/men — aged sixty five and over - are below Stats Canada’s Low Income Cut-Offs
(LICOs)?

What percentage of women/men — with disabilities - ate below Stats Canada’s Low Income Cut-Offs (LICOs)?
What percentage of families are headed by lone-parent families were classified as having low incomes? How
many are female? How many are male?

What is the women’s/men’s labour force patticipation? Full time? Part-time? Multiple job holders?

Violence

How many women/men have experienced at least one incident of physical or sexual violence since the age of
16?

How many women/men have expetienced physical ot sexual violence by a cutrent ot past partner?

What percentage of women/men — that had been physically or sexually assaulted — had reported the incident to
police?

What percentage of women/men — that had been physically or sexually assaulted by a pattner, acquaintance or
relative — had reported the incident to police?

Using this information what are the actual or potential effects of community justice on women?

Does community justice respect and support women’s safety, autonomy, well-being and full participation in
Yukon society?

2.2. Gender Profile

Is the target group for the community justice project — women? What are the potential implications for
women?

How many women accounted for the referrals made to the community justice project? As an offender? As a
victim?

Do the objectives of the community justice project make assumptions about the gender and social roles of
women?
If so, could this result in unintended impacts on women?

Could the community justice project have unequal effects on diverse groups of women, such as those are
disadvantaged due to:- Poverty,- Disability-Race,-Language?

If there is an element of discretion involved in the community justice project, could this affect women or
particular groups of women in an unintended way?

Do previous evaluations of similar programs or the literature suggest that gender could be an issue?

2.3. Project Development & Implementation

Were women and particular groups of women consulted in the development of this community justice project?
By whom?
If not, should they have been?
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If they were consulted, did they express concerns and, if so, were these addressed?

What are the participation rates of men and women from diverse groups, such as those who are disadvantaged
due to: poverty, disability, inability to speak either official language?

If there are differences in participation rates, what are the implications for women and particular groups of
women?

Are there elements of the community justice project that pose particular barriers to participation?

2.4. Women’s Involvement in the Community Justice Project

How many women in the community justice project are involved in the negotiation, development,
implementation, management and service delivery aspects?

How many women are represented among community justice staff?

How many women are represented among board members? or among First Nations” council? or to the
organization to which the community justice reports or is sponsored?

How many women were being represented among the volunteers?

How many women were involved in initiating the process for developing the community justice project?

2.5. Project Impact

What impacts has the community justice project had on men and particular groups of women?

Has the community justice project enhanced access to justice by diverse groups of women?

What is the impact of community justice on the most vulnerable group of women?

2.6. Project Relevance

Is the problem this project addresses equally relevant to men, women and particular groups of women?
If not, are there any significant implications for women and particular groups of women?

2.7. Data Sources and Methods

Are data sources and methods available to get valid and reliable information on impacts on different groups of
women? E.g. Community justice project; Women’s groups; Yukon Bureau of Statistics; National Justice
Statistics Initiative; CCJS; Statistics Canada, etc

Is there is reason to believe that marginalized women will be differently affected by the community justice
project? E.g. Specialized surveys; open-ended interviews; focus groups; case studies; participatory process

What are the limitations of the data that can be accessed in the course of the research and the time and
resource constraints? E.g. Extrapolations or case studies are an option; insufficient disaggregated data

Are the assumptions driving the research approach/questions repeatedly checked?

Have participants received the research results?

2.8. Integrated Diversity & Equality Analysis

Status: What research or consultation has been done in the area of community justice?

Impacts/Outcomes: a) What are the impacts (whether intended ot unintended) of community justice on
individuals in, or brought into, the justice system, or on the public at large?

b) Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership
in any of the following groups? — women — aboriginal people— religious groups— persons with disabilities
— youth and children— the elderly— social assistance recipients and the poor— persons who have difficulty
functioning in either official language — persons with literacy problems

c) Are there foreseeable specific impacts on individuals who can be identified by membership in more than one
of these groups?

Options/Modifications: a) How could community justice be modified to reduce ot eliminate any identified
negative impacts, or to create or accentuate positive ones?

b) If these modifications were made, would there be impacts on other groups in society or on the ability of
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community justice to achieve its purpose?

Further Research/Questions: Given what has been learned in the analysis undertaken to this point, what
additional research or consultation is desirable/essential to better appreciate the impacts of community justice
on diverse groups? Are there any answered questions remaining?
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3. Relevant Documents, Studies and Practices — Yukon
3.1. Yukon Territorial Government Documents Online

3.1.1. Women’s Directoratel

—  Gender-based analysis recognizes that the realities of women's and men's lives are different, and that equal
opportunity does not necessarily mean equal results.
o The results of policies and legislation need to be anticipated, and these results need to be as
equitable as possible for all women and all men.
— In some cases, gender issues may be significant to the policy and play a determining role.
o In other cases, they may be less significant and constitute a set of factors to be weighed with
others.
—  The Yukon Government continues to support the implementation of gender-based analysis in all
government programs, policy and legislation.
—  Many jurisdictions have developed tools to review existing and proposed policies from a gender
perspective.
o 'This ensures intended and equitable results and increases awareness at all levels of government of
the importance of gender considerations

Women's Directorate Advisory Council?

The Yukon Advisory Council on Women's Issues was established by the Honourable Margaret Joe in February,
1987 and is administrated within the budget of the Women's Directorate. Currently, the Council provides
advice to the Minister Responsible for the Women's Directorate. The composition of the Council provides an
opportunity for rural and urban women, aboriginal and non-aboriginal, to provide advice to government on
issues of concern to Yukon women.

The Yukon Advisory Council on Women's Issues was established by the Yukon Advisory Council on Women's
Issues Act, assented to May 14, 1992. The Act states that the council shall:

e develop public awareness of the issues affecting the status of women;
e promote a change of attitudes within the Yukon so that women may enjoy equality of opportunity;

e  cncourage discussions and expressions of opinion by Yukon residents on issues affecting the status of
women;

e  review policies, programs, and legislation affecting women, as directed by the Minister;

e advise the Minister with respect to such issues as the Minister may refer to the council for its
consideration;

e  advise the Minister with respect to such issues as the council considers advisable; and

2 http:/ /www.womensdirectorate.gov.yk.ca/council. html
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e  cencourage organizations and groups that promote the equality of women.

The Council is made up of eight members appointed by the Minister. The members are Yukon women who
represent the regions of the Yukon, Yukon First Nations, and women's organizations.

The current (2002) Council members are:

Louise Bouvier Destruction
Irene Brekke Bay

Amar Dhillon Whitehorse
Jennifer Flynn Whitehotrse
Rhoda Istchenko Dawson City
Dorothy Haines Junction
McLachlan Whitehotrse

Jan Ogilvy Whitehorse
Kathleen Suza Ross River

Women's Directorate Women's Groups

Carmacks Safe Home

The Carmacks Safe Home offers support through home visits. Workers are on-call 24 hrs. They work with
NAADAP, Justice and other resource people. They organize healing workshops for men and women in the
community and work with women on all levels.

Phone: (867) 863-5710
Mailing Address: Box 135, Carmacks, Yukon YOB 1CO
Contact: Johanne Maisonneuve

Dawson City Women's Shelter

The Dawson City Women's Shelter opened its doors in November, 1987. It provides confidential shelter,
support and advocacy to women and children in crisis on a twenty-four hour basis. The home also provides
emergency shelter to transient women and their children, and acts as an emergency foster home for the Dept.
of Health and Social Services. Outreach Services include home visits, Youth Centre activities, and a weekly
childcare drop-in program. All services are provided free of charge.

Phone: (867) 993-5086

Fax: (867) 993-6235

Mailing Address: Box 784, Dawson City, Yukon YOB 1GO
Contact: Sashia Robbins

Help and Hope For Families: Watson Lake Transition Home

Help and Hope for Families Society is a home for women and children in crisis. Our home is open 24 hours a
day and provides a 24 hour telephone ctisis support line. By providing support groups, children's programs,
advocacy, education, referral, resources, outreach and support, and promoting awareness and empowerment,
we believe we will make a difference. All contact is strictly confidential.

Phone: (867) 536-7233 or (867) 536-2711
Fax: (867) 536-7770
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Mailing Address: Bag 3600, Watson Lake, Yukon YOA 1CO
Contact: Shona Greybear

Kaushee's Place / Yukon Women's Transition Home

Offers shelter to women and their children who are dealing with the effects of abuse. In addition to a no-cost
thirty day crisis level stay, Kaushee's offers independent second-stage housing in a secure environment based
on Yukon housing rates. Outreach and advocacy, as well as child cate, are available to women. We offer a 24-
hour crisis line and a drop in outreach service. There is a room for donations available for women. Please
contact Kaushee's for more information.

Phone: (867) 633-7720

Fax: (867) 668-2374

Crisis Line: 668-5733

Mailing Address: Box 4961, Whitehorse, Yukon Y1A 452
Contact: Barb Powick

Les EssentiElles

Began in 1995 with a mandate to improve the quality of life of francophone Yukon women while meeting their
needs and representing their interests at the territorial and national levels. Another goal of this group is to
create solidarity between French, English and First Nations women as well as with other Yukon and national
organizations to improve women's conditions and to break the isolation faced by French women living in a
minority setting. The group also provides listening and referral services to Francophone women in the Yukon.

Phone: (867) 668-2636

Fax: (867) 668-3511

Mailing Address: Box 5205, Whitehorse, Yukon Y1A 471
Contact: Sandra St-Laurent and Stephanie Burchill

E-mail: elles@vknet.vk.ca

MAJEDI Safe House

The Majedi Safe House opens only when needed and can be reached care of the Margaret Thomson Healing
Centre.

Phone: (867) 969-2722
Mailing Address: Healing Centre, Ross River, YOB 150

PSAC Regional Women's Committee

The Public Service Alliance Commission Regional Women's Committee is a women's union organization that
works collectively with women on different levels within the union. They inform women and advocate for
policies that affect/help women in the workplace. They bring to the fore important issues affecting women in
unions, including workplace equality, harassment and violence against women. Their objective is education so
that women can become more aware of what unions can do.

Phone: (867) 667-2331

Fax: (867) 633-5347

Mailing Address: 201-2285 Second Ave., Whitehorse, Yukon Y1A 1C9
Contact: Rose Berndt
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Victoria Faulkner Women's Centre

A local non-government, non-profit organization that has been offering advocacy and support for women
throughout the Yukon for more than twenty years. It is staffed by a part-time coordinator and a full-time
coordinator/ women's advocacy wotker who is available to women for suppott in economic and social ctises.
They provide programming such as Exploring Your Anger; support groups and others, available from time to
time, dependent on funding. Please contact the Centre. The Centre is directed by a coordinating collective.
Drop in hours are 11 a.m. to 3:00 p.m. weekdays and the Centre is located at 503 Hanson Street, Whitehorse
Y1A 1Y09.

Phone: (867) 667-2693

Fax: (867) 667-7004

Mailing Address: P.O Box 3972
Whitehorse Yukon Y1A 5M6
Contact: Liz Candline

E-mail: vfwc@yt.sympatico.ca

Women on Wings

Began in 1990 as a group for women with disabilities as a result of a Canadian conference coordinated by
Disabled Women's Network (D.A.W.N.). Women on Wings is a collective of the Yukon Status of Women
Council. They meet once to twice a yeat to discuss women's issues as they pettain to a disability community.
Women on Wings is trying to bridge the gap between the able-bodied and the disabled women's community in
Whitehorse.

Phone/Fax: (867) 667-2037
Mailing Address: Box 1073, Whitehorse, Yukon Y1A 5A5
E-mail: judilk@yahoo.com

Contact: Judi Johnny, Chairperson
Women's Business Network

The Women Business Network (WBN) is a non-political voluntary organization which provides opportunities
for women to establish business and personal relationships. WBN encourages the exchange of educational
business related ideas and information, and promotes the development of leadership, communication and
management skills.

Phone: (867) 667-7244

Mailing Address: Box 5976, Whitehorse, Yukon Y1A 5L7
Contact: Els Lundgard

Web: http://www.yukonweb.com/business/wbn

Yukon College Women's Studies Program

The Women's Studies Program is a program of study that looks at the lives, contributions and expetiences of
women. It examines materials by and about women and places women's knowledge at the center of this
process. The program cuts across a number of academic disciplines including history, literature, sociology,
psychology, anthropology and social work. Students can work toward a certificate or diploma in the discipline,
or take individual courses for personal interest. The program is open to both women and men.

Phone: (867) 668-8868

Fax: (867) 668-8828

Mailing Address: c/o Yukon College, Box 2799, Whitchotse, Yukon Y1A 5K4
Contact: Anne Tayler
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Yukon Aboriginal Women's Council

Since 1983, the objectives of the Society ate to:

e advance the interests of women of Indian or Inuit ancestry in the Yukon including Status, Non-Status,
Indians and Metis

e support and enforce the Indian Rights of the Status Indian women and the civil and human rights of
all native women in the Yukon and Northern B.C.

e  help Indian women increase their feeling of adequacy and their sense of responsibility through
planning, developing and managing self-help projects

e  cencourage Indian women to assume a more positive and active part in developing skills to support

their people
e  promote and aid in the development and preservation of Indian culture, arts and handicrafts

e  remain non-partisan in its activities and dealings with the Government and political parties of Canada

Phone: (867) 667-6162

Fax: (867) 668-7539

Mailing Address: 103-307 Jarvis Street, Whitehorse, Yukon Y1A 2H3
Contact: Norma Claggett

Yukon Status of Women Council

The Yukon Status of Women Council is an advocacy and awareness group for women's issues, both locally and
nationally. The Status has been operating for over twenty years, and is a strong lobbyist for feminist political
change through political activism, public awareness, and education.

Phone: (867) 667-4637

Fax: (867) 667-7004

Mailing Address: 503 Hanson Street, Whitehorse, Yukon Y1A 1Y9
Contact: Charlotte Hrenchuk

E-mail: yswc@yknet.yk.ca
The OptiMSt

The OptiMSt is one of the longest-running feminist newspapers in Canada. It has provided a voice for Yukon
women for over 20 years. It is published by the Status and is issued quarterly. Subscriptions are $7 per year.

Mailing address: Box 31011, Main St. Postal Stn, 211 Main St., Whitchorse, Yukon Y1A 5P7
Contact for OptiMSt: Chris Scherbarth at (867) 393-3939

3.1.2. Family Violence: A Yukon Directory of Services and Resources?

This directory is designed to "help the helpers,” but can also be valuable to anyone interested in finding
resources and services that address family violence issues. The directory lists services, programs and resources

3 http:/ /www.womensdirectorate.gov.yk.ca/publications.html
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in the Yukon and is a source of current information addressing family violence in our communities. The 5th
edition is now available on-line and as printed material through the Women's Directorate.

3.1.3. Yukon Family Violence Prevention Act

The Yukon Family Violence Prevention Act (printable copy) is now on-line at this web site, as is a brochure
(PDF, 60 KB) describing the new Act.

3.1.4. Family Violence Survey/Report - 2002

As patt of its mandate, the Women's Directorate undertakes many public information campaigns dealing with
violence against women. To understand the impact and value of these campaigns, the Directorate needs
baseline information in order to effectively target future campaigns. The Directorate commissioned a Family
Violence Survey during the winter of 2001-02, to find out what Yukoners think and how they feel about family
violence. The survey is presented here; the final report will be released in February 2002.

3.1.5. Options, Choices, Changes -2000

This is a resource for women in abusive relationships. First released in May 1999, the booklet was revised and
re-issued in July, 2000. The booklet contains four sections:

1. information about woman abuse

2. information to help you make choices

3. alist of books that give more information; and

4.  telephone numbers and addresses of groups that can be of help to you.

You may download the booklet as a pdf.

Violence Prevention Initiatives 1996-2000

2000 | 1999 | 1998 | 1997 | 1996

2000
e  Options, Choices, Changes, a resource booklet for women in abusive relations is re-issued in July.

e Based on the success of its 1999 radio production on domestic violence, the Directorate, Family
Violence Prevention Unit and the Yukon Liquor Corporation again collaborated to produce a radio
drama. "A Little Respect" is a five-patt series for teens and their parents. It follows the lives six
teenagers from various backgrounds and explores some of the issues and problems they encounter.
"A Little Respect” aired in May, 2000, during Sexual Assault Prevention Month.

1999

1. The Women's Directorate, Family Violence Prevention Unit and the Yukon Liquor Corporation produced
a six-episode radio drama on domestic violence that was aired on CHON during Women Abuse
Prevention Month in November. Counsellors from the FVPU provided insightful commentary following
each of the episodes.
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As in previous years, the Directorate also sponsored a Speakers' Roster of resource people who gave
presentations on issues relating to domestic violence to a number of community organizations throughout
the month of November

A three-day Circumpolar Women's Conference was held in November and brought together women from
around the circumpolar north to discuss a diverse range of issues including violence against women and
women's economic security.

The Directorate released and distributed its fifth edition of .4 Yukon Directory of Services and Resources on
Family Violence.

In conjunction with Justice, the Directorate produced a brochure outlining the highlights of the Family
Violence Prevention Act.

In its role as Co-Chair of the FPT Status of Women Working Group on Violence Against Women, the
WD was instrumental in the development and production of Preventing Violence Against Women: A Strategic
Framework. This document was released by Status of Women Ministers at their annual meeting in PEI in

July

Options, Choices, Changes, a resource booklet for women in abusive relationships was adapted from the Nova
Scotia manual, Making Changes, and released in the Yukon in June. The Directorate worked with local
resource people from women's shelters, women's and legal organizations to make a Yukon-specific
resource

The program, Young Women of Grit, took place for the third summer. This program, co-sponsored by the
WD and the Youth Achievement Centre, H & SS, encourages young high-risk women to participate in an
outdoor wilderness program building self esteem, learning leadership skills, dealing with conflict, and
promoting personal healing. As in last year, the Directorate's STEP student patticipated as one of the
guide/facilitators.

For the fourth time, the WD STEP student produced theYouth Commotions newsletter, highlighting youth
projects funded by the Youth Investment Fund. Many of these projects focus on violence prevention and
building self esteem.

Gender Equity Awareness Week, April 11 - 17, was held for the first time this year, a concept of the
Gender Equity Implementation Committee (GEIC). The committee is comprised of representatives from
Education, Yukon Teachers Association, les EssentiELLES, the Yukon College Women's Studies
Program, Victoria Faulkner Women's Centre, representatives from school councils, and is chaired by the
WD.

The WD wrote and distributed 174/ Adds Up, the reader-friendly version of the Gender Equity in Public
Schools Policy.

The Directorate released an educational video, I the Heat of Passion, on the need for reform of the defense
of provocation. The WD produced this video in memory of murder victim, Susan Klassen.

1998

e Inits role as co-chair of the F/P/T Status of Women Violence Against Working Group, Yukon
played a large role in the drafting of the Igualuit Declaration, a joint statement made by Status of
Women Ministers across the country in their Legislative Assemblies, on or around December 6th. The
Igualuit Declaration reiterates their commitment to ending violence against women and outlines their
strategies to do so.
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The Directorate and the Department of Justice were instrumental in the establishment of a part-time
Women's Advocate program at the Victoria Faulkner Women's Centre. This position is staffed by a
social worker who assists women who are expetiencing difficulties in family, legal, social, health or
economic issues.

GEIC hired a gender equity consultant, developed an implementation plan in consultation with
partners in education and established pilot projects on gender equity in four Yukon schools. The
implementation plan was aimed at helping everyone -- students, staff, administrators, departmental
staff, school councils/boatds, parents and the community at large, to ensure safe, equitable
environments in the schools. The pilot projects were held at Porter Creek St. Secondary, Hidden
Valley, Watson Lake Secondary and St. Elias Community School.

In November, the Freedom: from Violence: A Basic Human Right symposium was held in conjunction with
Vision TV's celebration of Human Rights. Judge Mary Ellen Turpel-Lafond was a guest speaker. The
one-day symposium was organized by an inter-agency committee (representatives included the
Directorate and women's organizations). Approximately 50 participants from around the Yukon
attended.

Directorate policy staff worked on inter-departmental committees to develop the government's Anti-
Poverty Strategy, Youth Strategy, and Older Persons Strategy.

The Directorate sponsored Yukon Educational Theatre to tour rural Yukon communities to conduct
conflict resolution workshops for elementary students throughout the Yukon.

Women in Leadership Conference: A Sharing of Wisdom was co-sponsored by the Directorate, Victotia
Faulkner Women's Centre, the Canadian Congtess for Learning Opportunities for Women, Les
EssentiELLES, Women's Business Network, Yukon College, and Dana Naya Ventures.

The Directorate worked with the Department of Justice, Partners in Children, and others on
developing a workshop for divorcing and separating parents. From these discussions, For zhe Sake of
the Children, based on a Manitoba program was set up.

The Directorate produced the 4th edition of A Yukon Directory of Services and Resources, a directory of
family violence setvice providets.

The government introduced the Crime Prevention and Victim Services Trust Act, which establishes a trust
and a framework for its administration. The trust funds community-based projects and programs
directed at crime prevention and victim services. It is one of several pieces of legislation that
encourage the community to become involved in finding solutions to grave concerns such as violence
against women.

The Family Violence Prevention Act was introduced. This legislation focuses on the victim by offering

three protective court orders that provide several ways in which victims can seek help: an Emergency
Intervention Otrder, a Victim's Assistance Order, and a Warrant of Entry.

The Task Force to Promote Safe Schools report was released in May of 1996 and contained 11
recommendations which were accepted and adopted by the Department of Education.
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13. SAFE TEEN returned to Whitehorse to present workshops in four Whitehorse secondary schools, a self-
defense workshop for women, a workshop for men on men's violence, and a workshop for teachers and
patents. They also returned to Dawson City to present a number of workshops and public lectures.

3.1.6. Counting Us In: A Statistical Profile of Yukon Women - 1993

This document serves as a complement to Multiple Roles, Multiple Voices, a study published by the Women's
Directorate and Bureau of Statistics in 1993. Multiple Roles, Multiple Voices provided a statistical overview of
Yukon women and identified the concerns and priorities of women in the territory.

3.1.7. Multiple Roles, Multiple Voices -- A Survey of Yukon women: their concerns
& priorities - 1993

The Women's Ditectorate and Yukon Bureau of Statistics completed a tetritory-wide survey of over 1200
Yukon women in 1993. The report includes quantitative data on Yukon women and qualitative data on their
concerns and priorities. Available through the Women's Directorate.

3.2. Aboriginal Justice Strategy (AJS) Trends — 2000 *

3.2.1. Gender of Staff

— By 1998-99, ten projects reported having females make up more than 50% of their staff. Four were in
British Columbia, two in Manitoba and one in Northwest Territories, Nova Scotia, Ontario and the
Yukon.

- 1In 1998-99, nine project reported having females make up 100% of their staff. Four were in British
Columbia, one in Manitoba, one in Ontatio, one in Nova Scotia, Northwest Territories and the Yukon.

3.3. Response to Yukon Government’s Restorative Justice Consultation - Victoria
Faulkner Women’s Centre - 1999 5

Introduction

In December 1998, the Yukon Government released a draft discussion paper on restorative justice. This paper
outlined the principles upon which restorative justice in the Yukon is based: public safety, accountability,
pattnerships, community involvement, alternatives to incarceration and prevention of crime, healing and

accessibility.

In May and June of this year, the Minister of Justice and the Commanding Officer of the RCMP held
consultations in communities regarding restorative justice. In October, the report on these consultations was

released.

+ Department of Justice Canada, The Aboriginal Justice Strategy: Trends in Program Organization and Activity 1996-1997, 1997-1998 and
1998/1999, Prepated for the Aboriginal Justice Directorate, Department of Justice Canada by Naomi Giff, March 10, 2000 -
5 Response to the Yukon Government’s Restorative Justice Consultation Victoria Faulkner Women’s Centre, Whitehorse, November, 1999
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As part of the third phase of these consultations, targeted meetings are to occur. The Victoria Faulkner

Women’s Centre is pleased to be able to present our ideas and recommendations as part of this consultation
process. We hope to see our recommendations reflected in the restorative justice strategy. We look forward to

future involvement in the development and implementation of the strategy as it relates to our areas of concern.

The Victoria Faulkner Women’s Centre has done a significant amount of research on issues related to women’s
equality and Alternative Dispute Resolution (ADR). We have also had the benefit of thoughtful input from a
variety of women who have expertise in the fields of mediation, violence against women and the formal justice

system. This paper reflects the input from these diverse perspectives.

Restorative Justice and ADR are broad subjects, and we are not qualified to deal with all aspects of these topics.

In this paper we will confine our comments to the following areas:

Restorative Justice and Alternative Dispute Resolution

More and more attention is being focused on mediation and other types of Alternative Dispute Resolution
(ADR) as alternatives to the mainstream justice system. Advocates suggest that alternative measures such as
mediation, healing circles and family group conferencing are less adversarial, cheaper and more effective than

litigation.

ADR processes are very attractive because they offer other ways to address some of the deficiencies within the
mainstream justice system. However, there is a risk that in the rush to introduce ADR, the problems with the
mainstream justice system may be duplicated or that women may further victimised by a new process

(Goundry, 1998).

It is important that we focus on the work that needs to be done to improve the mainstream justice system. Itis
the mainstream justice system that provides the basic foundation for the exercise of our rights as Canadian
citizens. Regardless of what ADR process an individual may choose, it is imperative that their access to the

rights-based justice processes never be compromised. We recommend:

1. That the Yukon restorative justice principles include the fundamental notion that individuals
have the right to access the rights-based justice system and that the choice to exercise this
right is in no way compromised by engaging in an ADR process.

While we focus attention on ADR, we should not neglect the problems that need to be addressed within the
mainstream justice system. What is needed is a clear assessment of the strengths and gaps in the mainstream
justice system. This would offer a clear foundation for the development of new forms of dispute resolution.
For example, the cutbacks to Legal Aid funding have meant that poor women do not have adequate access to
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legal representation in family disputes, and custody hearings. Encouraging the use of mediation to resolve

custody disputes will not address issues of access — increased funding can solve this problem.

It is also important that the problems inherent in the mainstream justice system not be duplicated in new forms
of ADR. A clear understanding of the current problems with the justice system must be coupled with a clear

understanding of the aims and objectives of ADR.
Definitions and Clarity

Woman abuse/spousal assault/wife assault has been used interchangeably throughout this document. For the
purposes of this document it will be defined as:

...any act of gender-based violence that results in,

or is likely to result in physical, sexual or psychological

harm or suffering to women, including threats of such

acts, coercion or arbitrary deprivation or liberty

whether occurring in public or private. (Changing the Landscape: Ending the Violence ~

Achieving Equality, 1993, 5).

Gender based violence usually occurs between a victim (woman) and her husband, ex-husband, boyftiend, or

ex-boyfriend (Dept. Of Justice, 1987: 2).

The term “restorative justice” has been used by the Yukon government to encompass all community-based
justice initiatives, including circle sentencing, diversion and crime prevention. The definition is so broad, it has
been difficult for individuals to focus on any particular issue. The Community Consultation Report (October
1999) illustrates this difficulty — Comments from Yukoners cover a wide range of issues, and a good
proportion of the comments dealt with existing justice services such as policing, courts, victim services,

probation, corrections and crime prevention.
Clear definitions are important to establishing clear objectives and measurable outcomes.

Restorative justice can be defined as a set of principles that guide people and/or a process. Itisa

philosophical framework which focuses on the effect crime has on the community (Zellerer, 1999).

“It offers alternative ways of thinking about crime by emphasising the harm crime does to the community, and
how the community rather than the state can respond to crime in more satisfactory ways” (Shaw, & Jane, 1998:

iv.).
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Restorative justice has been reintroduced to Canada in hopes of restoring control to the community in which

the crime was committed (Marshall, 1998).

Restorative justice is concerned with ‘restoration’: restoration of the victim, restoration of the offender to a

law-abiding life, restoration of the damage caused by crime to the community (Marshall, 1998: 3).

There must be a crime, an offender and a victim in order for “restoration” to occur. Crime prevention,
worthwhile as it is, should not be characterised as a restorative justice initiative. More clarity on the definitions,
purpose and expected outcomes of these community-based initiatives would assist everyone in moving forward

in this area.

“Alternative Dispute Resolution” (ADR) is an umbrella term used to define "a collaborative dispute
resolution process as distinct from adversarial processes involving litigation and adjudication”. (Stobo, 1995, 2)
Family group conferencing, mediation and community justice circles are all examples of ADR. However, that

does not necessarily make them all part of the restorative justice philosophy and approach.

Some people use the term “mediation” to describe the processes undertaken in family group conferencing or
community justice circles. We believe that it is important to clarify the meaning of mediation as “an informal,
voluntary process designed to help disputing parties with roughly equal bargaining power reach their own
solution through agreement. The mediation process involves the participation of a neutral third party, the

mediator, who has no decision-making power in the process”. (Goundry, Peters & Currie, 1998: 17).

Unlike restorative justice, mediation does not have as its end goal the restoration of balance between
individuals or within the community. The aim of mediation is to reach a mutually acceptable solution between
the parties. So while mediation is a very useful alternative dispute resolution mechanism, it should not be seen

as having the same goal as restorative justice.

We applaud the Yukon government for encouraging community-based approaches to reducing crime.
ADR and Woman Abuse

Over the past two decades, society has become increasingly aware of the prevalence of woman assault. In the
past, wife abuse was seen as a private family matter. Slowly this thinking has been shifting towards the
recognition that wife abuse is a criminal act and will not be tolerated. This shift is far from complete and we
need to guard against backlashes. There is a danger that if wife assault is dealt with through ADR processes, it
will be treated once again as a matter between the couple. This “de-criminalization” of woman assault can only

serve to trivialize the nature of the crime.
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We have many concerns about the use of ADR to deal with criminal acts of wife assault. The literature points

to the power imbalances inherent in a situation where a woman has been abused. Power indifferences and
inequalities based on gender can inhibit ADR processes like mediation. (Women's Research Centre, 1995:
Whittington, 1992; Maxwell, 1998; Zellerer, 1996; Zellerer 1999). Many abused women find it very difficult to
articulate and represent their interests in a situation where the abusive partner is present. Abuse goes far
beyond the visible bruises. The emotional control that an abuser exerts is pervasive. Women who are abused

suffer low self-esteem and often blame themselves for the abuse.

Abused women also fear for their safety. Women who are encouraged to disclose all in a community justice
circle may return home with their partner only to be punished with another beating. Steps need to be taken to

address the safety of women before, during and after they are placed in these situations (Zellerer, 1999).

We have many reservations about any criminal incidents of woman abuse being dealt with by an ADR process.
We are not convinced that a community justice circle or even a highly skilled mediator can deal with the power
imbalances between the woman and her abuser. And we ate not convinced that the issues related to a woman’s

safety are well understood, assessed and respected during ADR processes currently used in the Yukon.

Yet, in reviewing the literature, we note that some mediators believe that spousal assault cases can be mediated.
Some mediators believe that by providing only one recourse for women, litigation through the court system, we
are in essence disempowering the already disempowered. Mediation is therefore seen as being an alternative,

another choice for women (Cameron, 1999).
Because this is a complex, yet very important area, we recommend:

2. That the RCMP carry out research to determine the appropriateness of dealing with wife
assault cases through ADR. If wife assault cases are deemed appropriate for ADR, then
criteria and guidelines should be developed for diversion to ensure the reduction of power
imbalances and the safety of the woman.

Mediating family/civil matters

While the use of ADR may not be appropriate for dealing with criminal acts of wife abuse, the literature and
current practice in Canada suggest that there may be a role for mediation in establishing the terms of a couple’s

separation or perhaps in establishing the terms of living safely together.

However, the literature is divided on this issue. Factors such as how mediation is carried out, the innate power
imbalance in cases of family violence, and the inability for women to voluntarily decide on a process or the
outcome need to be addressed to determine if mediation is even appropriate for women. (Bailey, 1989; Barsky,

1995; Benjamin, 1992; Davis, 1984, Perry, 1994). It is not acceptable for mediation models to be carried out
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without input from women and without taking into account power imbalances that are inherent in family

violence (Zellerer, 1996).

The issues related to abusive relationships are important regardless of whether family matters are dealt with

through the courts or through ADR. Power imbalances and safety concerns need to be addressed.

Increasingly, Yukon women are being referred to mediation with respect to the issues of child support,
maintenance and custody agreements. It is not clear at this point how many women are using these services, or
how satisfied women are with the outcome of the mediation. Generally, we know that mediation can lead to a
less acrimonious situation which many women desire. Mediation can give people a voice. It is less adversarial

than the court system and can result in greater empowerment and personal accountability.

Before delving into the issues related to mediation and family matters, we feel that it is important to voice a
concern with one of the recent trends related to custody hearings. Joint-custody or at least joint-access is the
accepted practice today in child custody arrangements. The assumption is that children are better off having

contact with both parents.

This assumption, places abused women in an untenable position. Women are often motivated to leave an
abusive situation out of concern for the safety and well being of their children. Recent studies have shown that

witnessing wife abuse creates as much harm to children as being abused themselves.

By internalising and normalising the experience of violence, especially male violence against women,
children may be far more likely to engage in violent behaviour themselves and to accept violence as a
way of dealing with conflict (Changing the Landscape, 1993, 39).
Once the woman leaves the abusive relationship, she is faced with having to grant her ex-partner access to the
children. The woman is now put in a position where she can not control the safety and well-being of her
children. For some women, this is not a situation they can tolerate — instead, they chose to remain in abusive

relationships where they feel they have more control over the safety of their children.

The assumptions made in establishing custody and access arrangements need to be challenged. Arrangements

should protect the safety and well being of the children and the abused woman.

Most jurisdictions that offer mediation for family matters now use a screening tool to identify whether abuse is
present. A program through Family Mediation Canada in Ontario has developed a specific training course,
guidelines and operating criteria for mediating situations where there is spousal abuse. The aim of this
mediation process is to find agreement on the terms of living apart. Unlike traditional mediation, the mediator
is not neutral — instead the mediator is a vocal advocate for non-violent solutions. Mediators are trained to do

continual assessments of power dynamics, and manipulative behaviours. They are also trained to assess safety
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risks and to take very structured steps to maximise safety. The abuse is recognised and factored into any

agreements. (See appendix for more information on this program.) This is a highly skilled area of practice, but
necessary to have in place if mediation is to be used to deal with separation agreements, custody arrangements

and other family matters.

In the Yukon, there are no standards in place to govern practising mediators. Some individuals have attempted
to practice mediation with very little training. This is a concern. However, it is interesting to note that all ten
individuals on the roster maintained by Mediation Yukon have extensive course work and practical experience
in the field. Eight of the ten have certificates from the B.C. Justice Institute which has standards that exceed

those established by Family Mediation Canada. In the area of standards and training, we recommend:

3. That standards for training and practice be established by a professional mediators’
association (or by a committee with representation from all stakeholders) in consultation
with government and national mediation associations.

4. That standards for mediators include a combination of course time (through an accredited or
qualified institution), practicuum time and experience working as a co-mediator with a
qualified, experienced mediator.

5. That if mediators are practising in the area of family mediation, they take additional training
in the area of woman abuse, safety issues, child development, impact of abuse on children,
and other related topics. Mediators must also have a comprehensive knowledge of other
community resoutces so that they can refer individuals to appropriate services.

6. That if mediators are taking on family mediation cases where woman assault has been
present or is present, they receive specialised training such as that offered out of Ontario
through Family Medation Canada.

A basic tenet of mediation is that it is voluntary. Individuals need to be offered a choice of dealing with family
matters through the courts or through mediation. “Mandatory” mediation is an oxy-moron. The term
“mandatory” mediation is used in other jurisdictions to refer to a process of filtering cases and canvassing
whether an individual would like to use mediation. The term needs to be changed so that individuals are not
mislead. An individual’s choice is fundamental to the mediation process. So too is an individual’s right to legal

information and representation. We recommend:

7. That individuals always be given a choice of whether a matter goes through court or through
mediation.

8. That individuals be given information on the law and their legal rights before deciding
whether or not to use mediation, and that the Yukon government explore options for
providing this information to people in an equitable fashion.

9. That individuals be guaranteed access to legal counsel/advice before, during and after
mediation if they choose.

10. That individuals be made aware that they can formalise an informal mediation agreement
through the drafting of a formal legal contract or through court processes (e.g. a consent
order).
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In addition to the above recommendations, we believe that the use of mediation in dealing with family matters

should be evaluated. We recommend:

11. That the Yukon government, in partnership with all stakeholders, design evaluation tools
that will assess the effectiveness of mediation, client satisfaction, and cost-savings to the
court systems. Any evaluation must consider the degtee to which the mediation respects and
empowers women to make choices in an environment that maximizes safety and minimizes
risk.

Funding in Family/Civil Matters

Currently, Legal Aid has limited funds available to individuals secking to resolve family matters. This has a
larger impact on women than men, since women generally have lower incomes than men both in and outside
of the matriage/relationship. Women’s access to the justice system is hampered by the fact that Legal Aid does
not have adequate funding to cover division of property matters, maintenance agreement changes, - and
custody order changes for example. The threshold for Legal Aid funding is also too low. Many of the working

poor do not qualify for Legal Aid. However, they can not afford the expense of legal representation.

And there is no public funding to assist people the cost of mediation. This is a serious deficiency. It means that

only women with enough money can afford to use mediation. We recommend:

12. That the Yukon government increase funding to Legal Aid to pay for more civil and family
matters.

13. That the Yukon government provides increased funding to Legal Aid so that the working
poor have adequate access to legal representation.

14. That the Yukon government provide public funding to assist individuals who need help with
the costs of mediation.

15. That the costs of mediation be borne equally between both parties.

16. That publicly-funded mediation not have a limit on the amount of time that can be spent on
one case.

17. That the Yukon government provide increased funding so that the working poor have
adequate access to mediation and legal representation.

18. That models of publicly-funded mediation be researched prior to the development of a
publicly-funded mediation service and that key stakeholder groups such as Mediation Yukon
be involved in the research and development of the service.

Use of ADR in the Yukon

This paper has largely focussed on the use of mediation for dealing with family matters. However, we recognise

that there are many other forms of ADR in use today in the Yukon.

Research has indicated that at a minimum, women who are victims of crime, as well as advocates for women

must be part of the development, at all stages, in the consultation and development of any and all alternative
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dispute resolution initiatives. Creating ADR initiatives, especially community based initiatives, cannot happen

at the expense of women (Zellerer, 1999). In the course of our research and discussions, we recommend:

19.

20.

21.

22.

23.

24.

25.

26.

Conclusions

That the Yukon government, in partnership with stakeholders, develop clear operating
guidelines for community justice committees, including criteria for assessing and dealing with
any disputes or matters where woman abuse is a factor.

That the Yukon government, in partnership with stakeholders, establish clear objectives and
measurable outcomes for each form of ADR currently in use and for all future ADR
processes that are implemented. Regular assessment of these objectives and outcomes need
to be established processes.

That the Yukon government, in partnership with stakeholders, maintain standards and
training for individuals leading community justice circles. (Note: we do not believe that the
current family group conferencing training provided by the RCMP is adequate.)

That First Nations and aboriginal groups be provided with a forum and opportunity to
establish their own standards and training for individuals running aboriginal justice circles.
(We recognise that the course work and other standards associated with a mediation
certification may not be entirely appropriate for First Nation communities where the justice
circle may be based on different values and traditions.)

That community justice circles be given increased resources and training to support the
development of the above standards and guidelines.

That the Yukon government fund independent third party evaluations of community justice
projects currently being funded by the YG in order to assess the strengths and weaknesses of
the programs. (Self-evaluation is useful but not enough.)

That if the Yukon government wants to use mediation and other forms of ADR, a clear
process be established that is entirely separate from the court system. (Judges and Justices of
the Peace should not be taking on the role of mediators in addition to their role as judges —
these two roles are in conflict.)

That since more and more do-it-yourself kits are being developed as an alternative to using
lawyers (e.g. divorce), that an agency be provided with additional funding to assist people to
complete these kits.

The move towards ADR and restorative justice has great potential for addressing some of the inherent

problems in the mainstream justice system. If not implemented in a thoughtful and deliberate fashion, there is a

real danger that more harm than good will come of it. To date, ADR in the Yukon has occurred with limited

guidelines, standards, assessment and co-ordination. Initiatives have come from the judges, communities, First

Nations, and professionals. We believe that it is time to take stock of where we are at and put some order to

the jumble of processes that currently exist.

This is not to say that we can not be creative and try new ways of achieving success. By all means, we should

learn from our experiences and move forward. But the experimentation must be guided by current research, it

must be controlled, and it must be assessed.
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We have grave concerns about the use of ADR in dealing with cases where spousal abuse is present or has

been present. This topic requires more study and consideration. At the very least, individuals dealing with these
cases must receive specialised training so they are equipped to assess and deal with the power imbalances and

safety concerns.

Many of the recommendations we have made will require review of existing funding priorities and new
investments of money. While there may be savings to the justice system in the long run, in the short term, new
investments are required to establish different forms of ADR. If we don’t do the groundwork now, the success

of ADR could be seriously hampered. We recommend:

26. That the Yukon government make new financial and resource investments to support the
recommendations we have made in this paper.

27. That an advisory committee be struck to assist the Yukon government with the development
and implementation of the “restorative justice” (or “community justice”) strategy, and that
this committee be comprised of representatives from various stakeholder groups, including
women’s groups and the Victoria Faulkner Women’s Centre.

We look forward to working with the Yukon government on the development of ADR in the territory. It is a
new and exciting area. We are confident that by working in partnership with women’s groups, government,
communities, First Nations, professionals and other community experts, we can find better ways to bring

justice to the people of the Yukon.
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4. Relevant Documents, Studies and Practices — Other Northern Territories

4.1. Nunavut Justice Issues — 2000 6

— A key element to examine when addressing justice issues in the North, as with anywhere, is ensuring that
the needs of women are met and that women atre primary players in the implementation, delivery, and
operation of justice in the community.

—  This aspect of justice in the north is not addressed in this particular report because these issues are being
addressed in a separate project entitled From Hips to Hope: Inuit Women and the Nunavut Justice System
undertaken by Crnkovich, Addario and Archibald

4.2. Inuit Women and the Nunavut Justice System — 2000 7

—  However, reforms which meet the aspirations of Inuit for a culturally sensitive approach to justice may still
fall short of delivering a satisfying experience of justice for Inuit women.

o Specifically this will be so, if the reforms fail to consider the compounding disadvantage
experienced by Inuit women and the ways in which race, gender, age, sexual orientation,
geographical proximity, and mental or physical ability might converge to affect the needs of Inuit
women who come into contact with the justice system.

—  The NSDC recommendation to have committees deal with “more serious matters including domestic
assault” is based on the NSDC conference participants’ view that “the community knows mote about
what is wrong than someone from the outside and can make more effective recommendations for
rehabilitation and healing.8

o A credible resolution of these more serious matters by community justice committees presumes
that the committee is truly reflective of the community and that patticipation in the resolution
processes of the committee is voluntary.

o The “voluntary” nature of a victim’s participation in a community justice initiative is questionable
for many Inuit women.

—  The justice committees’ methods of addressing the issues before them have been criticized by advocates of
Inuit women survivors of violence.

o This has lead the same advocates to call upon the various levels of government to prevent the
committees from dealing with offenses involving violence against women.

o For example, in its publications, Pauktuutit recommends that the federal and territorial
governments set guidelines, standards or criteria for both membership on these committees and
for the types of cases they are able to deal with.

— Itis evident when these arguments are reviewed in detail that the concerns being raised by Inuit women
are rooted not so much in the methods used by the committees, but rather the lack of adequate resources
and ongoing training provided to these committees to perform these tasks in a manner that protects and
supports the women and adequately addresses the underlying problems of the violence.

—  The potential for a victim to feel pressured to participate in such a committee is great.!”.

¢ Department of Justice Canada, Research and Statistics Division, by Naomi Giff, Nunavut Justice Issues: An Annotated Bibliography,
March 31, 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-7a-e.pdf

7 Department of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald
Division, Inuit Women and the Nunavut Justice System, 2000-8¢, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.

8 NSDC, Report of the NSDC Justice Retreat and Conference, November 1998, p. 20. . cited in Department of Justice Canada, Research Report,
Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut Justice System,
2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.

SPauktuutit, Inuit Women and the Administration of Justice, Phase I and II Reporss, In particular, the otganization’s presentations to a National
Symposium on Offenders (the male batterer’s program) and on Bill C-41 to the Standing Committee on Justice and Legal Affairs cited in
Department of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division,
Inuit Women and the Nunavut Justice System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.
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o When the community, including the accused and the victims, are given the choice between the
outside Euro-Canadian justice system and their “own,” the pressure to choose their own system
will be great.
o Those choosing the existing system are perceived as not supporting “their own” system.
o 'This has the effect of further alienating women and places pressure on them, making it difficult
for them to choose the existing system.
o In Inuit communities, many people are related.
®  These family and kinship lines impact severely upon a victim if her abusive partner is
related to a powerful family or leader.
®  Women and children may therefore be silenced and not believed when they speak about
their abuse.
= If they do speak out, they are often blamed.

10 Pauktuutit (1994). Inuit Women and the Administration of Justice, Phase 1 Progress Report, Number 1, p. 22. Curt Taylor Griffiths et al.
(1995). Crime, Law and Justice Among Inuit in the Baffin Region, NWT, Canada. p. 206. cited in Department of Justice Canada, Research
Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut Justice
System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/ts/rep/rr00-8a-e.pdf.
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5. Relevant Documents, Studies and Practices — Other Canadian

5.1. Restorative Justice and Women Who Are Victims of Violence: Justice Options for
Women - Phase Two- 20021

Summary Report

Justice Options for Women Project started in1999 when some community members and organizations were
concerned that restorative justice approaches would be used in cases where women had been victims of
violence without enough consideration of the needs of women and consultation with the community. The
Steering Committee for the project said at that time - we need to work on ensuring justice options for women
and children before focussing specifically on restorative justice. While restorative justice does need to be
addressed, both from the concern that restorative justice risks making woman abuse “private” and for the
potential to support women who ate victims of violence, restorative justice options should not detract from the
continuing efforts needed in the justice system.

The Project

The Justice Options for Women, Phase One study asked women who were victims of violence about their
perspectives, needs and issues in relation to justice. Many of the concerns identified by the women
interviewed were also shared by community advocates, police and justice staff. Most acknowledged that while
there are improvements, there is no one answer to understanding and preventing women abuse. Women and
justice system representatives acknowledged that the system alone cannot keep women safe.

The Phase One study made four recommendations:
e ongoing support for women to access justice and other services
e communities and families to take violence against women setiously
e mechanism to deal with the total justice system and hold the system accountable
e financial support for victims to leave and start over.

With a clearer understanding of these needs and concerns Justice Options Phase Two, Restorative Justice and
Women Who Are Victims of Vielence, set out to better understand the problems and benefits of restorative justice
approaches for women, while emphasizing important points. The purposes of the Phase Two discussion paper
and workshop were to:

Ensure that violence against women continues to be a criminal matter seriously addressed

by the justice system

Ensure that the needs of women who are victims of violence are addressed in any activities

about restorative justice

Learn together and dialogue on issues of restorative justice and violence against women.

The Process

Focus groups, workshops and most meetings of the Justice Options Project followed an interest-based
approach to problem-solving. The interest-based process is an accepted approach to problem-solving and
conflict resolution in a variety of settings including mediation, and organizational problem-solving. While the
process is well documented, the use of the interest-based process in a comprehensive, system-wide,
community-wide approach is unique. The process was used to ensure that everyone’s voice was heard and that

W Justice Options for Women Project is sponsored by the Restorative Justice Network of the Conflict Resolution Cooperative of PEI Ltd. and
funded by Status of Women Canada. For further information contact: Julie Devon Dodd, phone 902 628-8187 or email jdodd@isn.net, or
Kirstin Lund, phone 902-569-1864 or email klund@isn.net. April, 2002
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the project participants had the information necessary to consider how best to meet the needs of women who
are victims of violence.

Literature Review

The growing body of literature on restorative justice, and restorative justice and violence against women,
contributes to understanding the complexity of the subject. Most reports are descriptive or reflective about
experiences with restorative justice, rather than research or evaluation reports.

Similar to our discussions, reflections and consultations, the literature contributed to our understanding, but
does not convey a direction on how restorative justice can meet the needs of women who are victims of
violence.

Needs of Women
The women who participated in Phase One identified their needs and concerns:
e Help to stop the abuse
e  Tinancial security
e  Prevention of violence
e Their children’s safety
e The ability to have some control over the process
e  Safety for themselves
e To maintain family relationships
e Respect
e The abuser to be held accountable
e  Suppott in making changes/breaking the cycle of abuse
e Information/education

Key Issues to Consider
Shared goals of justice and restorative processes are to end abuse, keep women safe, and hold offenders
accountable. Restorative processes also want to aid victims in healing, offenders in habilitation, and
communities in restoring balance. There are many issues consider in addressing woman abuse using restorative
processes, including:

e Improving the Justice System

e Goals of Restorative Processes

e Informed Consent

e When the Offender is Known to the Victim

e Timing

e  Offender Accountability

e  Training

Conclusions

1 The principles of restorative justice have value and can contribute to healing the harm to victims, the
rehabilitation of offenders, and community safety.

2 As with the justice system, women’s needs and safety must always be the top priority for any
restorative processes.
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3 For women who have been abused in a significant relationship, a face-to-face meeting with the
offender is likely not advisable, unless initiated by the victim and with a highly skilled facilitator
trained in the dynamics of woman abuse.

4 When women are victims of violence and their self-worth may be jeopardized, as in woman abuse and
sexual assault, restorative processes must be victim-initiated.

5 For women who are victims of sexual assault by strangers or acquaintances, the option of victim-
offender mediation should be available for those who request it.

6 Women need justice options which have testorative values, but do not require a face-to-face meeting
with the offender.

Recommendations

1 We recommend a policy that in situations of domestic violence any alternative to the justice system,
including Restorative Justice or Alternative Measutes, be post-charge only. This policy would be
consistent with current police policy of laying charges in domestic violence cases when reasonable and
probable grounds exist.

2 We recommend making available victim/offender mediation with clear policy guidelines and highly
skilled mediators when women victims of sexual abuse request a face-to-face meeting with the
offender.

3 We recommend treviewing and considering the adaptation of the Yukon Domestic Violence
Treatment Option for woman abuse in relationships.

4 We recommend that, as the Family Law Section develops and mediation approaches are expanded,
policies which address woman abuse be implemented

5 We recommend continuing dialogue on restorative justice and women who are victims of violence for

the purposes of:

_ clarifying how to appropriately involve family and community members in resolution of situations
of woman abuse and sexual assault; and

_ developing clear guidelines for a facilitated approach for those situations where the victim requests a
face-to-face meeting with the abuser.

5.2. The Criminal Justice System: Significant Challenges — 2002 12

Women offenders in federal institutions.

Addressing the problems of women who are serving federal sentences has become a priority. Women represent
about four percent of the total population of federal offenders and their numbers are growing. In March 2001,
Correctional Service Canada reported a total of 866 women offenders in prison and under supervision in the
community. It estimated that by December 2004 the number would grow to about 1,075, about 450 of them in

prison.

12 Office of the Auditor General of Canada, The Criminal Justice System: Significant Challenges, Chapter 4, April 2002, http://www.oag-
bvg.gc.ca/domino/reports.nsf/html/0204ce. html
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Two major reports have been issued on women and the criminal justice system. Correctional Service Canada
told us it was aware that the Prison for Women in Kingston had long been unable to meet the unique needs of
women offenders. In 1989, the Commissioner of the Department created a task force to develop a plan to
address the needs of women offenders. In September 1990, Creating Choices: The Report of the Task Force on
Federally Sentenced Women emphasized the unique needs of women offenders and stressed that fundamental
changes were needed to assist women offenders in rebuilding their lives. In 1990, the federal government
accepted the report's recommendations. In 1994 it issued a strategy for developing programs in the new
regional facilities. It appointed a Deputy Commissioner for Women, and between 1995 and 1997 it opened new
regional facilities for women offenders.

In April 1996, Madam Justice Louise Arbour issued the report, Comumission of Inquiry Into Certain Events at the
Prison for Women in Kingston. The inquiry investigated and reported on the incidents that occurred in the Prison
for Women, beginning on 22 April 1994. The inquiry was initiated after a male Institutional Emergency
Response Team participated in the strip search of women offenders. The Arbour report contained 14 primary
recommendations on women's corrections, covering staffing by gendet, use of force, Aboriginal women,
segregation, accountability, and grievances. Cotrectional Service Canada accepted most of the report's
recommendations, which included the establishment of the Deputy Commissioner for Women and female
emergency response teams.

Total spending on women offenders has risen. Correctional Service Canada reports that the cost of maintaining
a woman offender rose from about $109,900 in 1997-98 to about $115,000 in 1999-2000; at $316, the daily cost
of keeping a woman inmate in a penitentiary is much higher than the $185 it costs to keep a male offender.
Correctional Service Canada says the difference reflects the cost of providing the same level of setrvices to a
smaller number of women inmates.

5.3. Federal--Provincial-Territorial Meeting of Ministers - Status of Women — 2002 13

Indicators on Violence Against Women
—  Steps toward analyzing the nature and prevalence of violence against women will be part of the work done
to develop a set of indicators on violence against women.
o The Indicators, due for release early in 2002, will provide a quantitative measure to monitor
change in the prevalence and nature of violence against women.

5.4. Report on Consultation-Restorative Justice/Violence Against Women — 2001 14

I. PURPOSE

The purpose of the Consultation on Restorative Justice and Violence Against Women was:

13 20th Annual Federal-Provincial-Tertitorial Meeting of Ministers responsible for the Status of Women
Québec, Quebec - September 19-21, 2001
http://www.scics.gc.ca/cinfo01/83073404 e.html

'# Report on the Consultation on Restorative Justice and Violence Against Women February 8 and 9, 2001Prepared for The Consultation
Participants The Department of Justice, Saskatchewan The Law Foundation Compiled by Saskatoon Community Mediation Services June
26, 2001 http://www3.sk.sympatico.ca/mediate/FinalReportl toParticipants.htm
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To contribute to decision-making for the Province of Saskatchewan by continuing the dialogue about
restorative justice processes and offences which involve violence against women.

To continue the dialogue by making recommendations on the first of the following questions, and, if the
first question has an affirmative response, then to proceed with recommendations on the remainder of the
questions.

1. Isit possible to ensure safety in restorative justice processes (mediation, conferences, circles) for
women who have been affected by a violent offence, such as sexual assault or spousal assault?

2. What would be required to ensure such safety?

3. If safety can be achieved, what community/institutional resources and expertise would be
necessary to prepare women and their abusers for such face to face encounters, to facilitate the
encounters and to provide for follow through on any agreements that might be reached?

4. If safety can be achieved, how should the criminal system be changed in order to allow for
appropriate restorative justice processes for women who have been victims of violent offences?

II. METHOD

An Underlying hope of the consultation was to build bridges across the diversity and expetience and contexts
represented by the participants. The spectrum of context and experiences included women who have
experienced violence and their supporters, people who work in programs based on a restorative justice
philosophy, and people from First Nations and the Métis Nations.

The planning committee carefully chose a process that it hoped would promote an ethos of respect and safety.
The aim was to provide an atmosphere where people could fully express their differing experiences, feelings,
and opinions and thus make the consultation as rich as possible.

III. HISTORY

The consultation stemmed from a PATHS Conference in April 2000, which began a

discussion for ways to continue the dialogue in regard to how the restorative justice program may be extended
into offences related to violence against women. SCMS staff began to speak with representatives from the
Sexual Assault Centre, Sexual Assault Services of Saskatchewan, Saskatoon Tribal Council, Interval House,
PATHS, Elizabeth Fry Society, Saskatoon Family Support Centre, John Howard Society, Victims Services,
Department of Justice of Saskatchewan as well as other organizations. In September, representatives of these
and other groups began to meet and decided that dialogue needed to continue and that SCMS would be the
appropriate agency to facilitate the consultation.

The dialogue is important for many reasons, including the fact that SCMS is working increasingly with more
serious offences that may involve sexual assault and spousal abuse. It is also important for First Nations, Métis
Nation, and Inuit peoples as they strive to reintegrate offenders while respecting and supporting the victims.
Also, there needs to be an increasing amount of understanding between women’s advocacy groups and
restorative justice programs to ensure that women will not be re-victimized by the restorative justice process.

The Department of Justice of Saskatchewan is interested in community guidance with regard to the direction it
takes with offences related to violence against women. These offences are currently precluded from the Sask
Justice Diversion Guidelines, which govern referrals at the pre and post charge stages. Such offences may,
however, be the subject of sentencing circles or extra-court community based processes.

Page 34 of 177



Research Framework for a Review of Community Justice in Y nkon
Community Justice — Gender

IV. PROFESSIONAL AND GEOGRAPHICAL PROFILE OF THE PARTICIPANTS

The organizational profile of the participants was divided into six broad categories. We realize that many
organizations could fit into more than one category, but we are simply trying to give a general profile of the
patticipants. The first group falls under Community Justice programs from which approximately fifty-four
patticipants where represented from this category. The second category of participants was Tribal Councils,
First Nation Organizations and Métis Nation Organizations; twenty-nine participants were in this category.
Twenty-four participants represented women’s advocacy and support services, and four participants
represented the Police. The Government had nine representatives, and there were three professionals in
private practice at the consultation. Finally, three University students attended the consultation including a
Master’s student and two pursuing undergraduate degrees.

Most of the participants were from Saskatchewan, approximately one hundred and thirty in total. Out of these
patticipants, approximately fifty-three came from outside of Saskatoon and Regina. The consultation did
attract participants from outside Saskatchewan as well, four participants came from Alberta, three from British
Columbia, and one from each Ontario, Manitoba, and Washington.

V. SUMMARY OF THE DISCUSSION: (i) SUMMARY OF SPEAKERS’ PRESENTATIONS

Helen Smith Mclntyre — “Introduction: Explanations of Terms and Practices.” (Please see Appendix A for full
text.)

Restorative Justice in relation to criminal offences is a philosophy that reflects a belief that justice should, to the
greatest degree possible, do the following:

1. Invite full participation and consensus (which means voluntary participation of victim, offender and
others, who have been affected by the crime, including community and family members)

Heal what has been broken

Seck full and direct accountability

Reunite what has been divided

Strengthen the community, to prevent further harms

Be respectful to all involved

Consider the societal and personal issues underlying the crime (eg. racism, sexism, poverty)

Ntk wio

Reference: Susan Sharpe. Restorative Justice: A Vision for Healing and Change. Edmonton: Edmonton
Victim Offender Mediation Society, 1998.

Jan Turner — ‘“Restorative Justice and Offences Related to 1 iolence Against Women: Saskatchewan Justice — Policies,
Procedures and Future Possibilities”

There is a “criminal justice continuum” that holds opportunities for victims, offenders and communities.
The Adult Alternative Measures programs are only one section on the spectrum.

Currently, policy only covers criminal cases, not cases in Family Law or Civil Law. Even within Criminal
Law, some offenders and offences are still excluded. Cases excluded from consideration include sexual
assault, child abuse and family violence cases.

There is variation from community to community in terms of how program is carried out, but a standard is
still needed that will ensure safety and respect.
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The discussion of restorative justice and violence against women is important because ways to assist
women who have experienced violence to find healing are much needed and because there are a huge
number of cases involving violence.

Saskatchewan Justice is not prepared to re-write the policy so that family violence cases “will flow
automatically”. However, it is a priority to provide “more opportunities for healing”.

Virginia Fisher — “Review of the Key Elements of the Restorative Justice Conference hosted by PATHS, April 14, 2000”

On April 14, 2000, PATHS hosted a conference on restorative justice. Eighty-five delegates participated.
Ten speakers, who came up in panels, addressed the questions “Should Saskatchewan Justice allow the
institution of restorative justice strategies in cases of violence against women and should they do it for all
of Saskatchewan or should they do it for certain communities or certain circumstances?”

The speakers were followed by an open-mike question period. Discussion centred around whether or not
restorative justice should be used in cases of violence against women. People who believed the answer is
“no” were speaking only for those violence cases and were not intending to say that restorative justice is
not a viable option at all.

The conference participants engaged in questions and comments around the topics of community, safety,
necessary resources, concerns, family, what it is like for abusers to go through restorative justice processes
compared to the court system, and patriarchy.
Dory Cook — “An Aboriginal Women’s Perspective of the Lssues of Gender, Culture, Socialization and the Impact of 1 iolence
on Women”

Dory shared the story of her personal journey as a woman who was subject to violence while growing up
and also in her adult life and stories from her professional life. She began working professionally in the
community in 1976 and has been working from an Aboriginal perspective for many years. She
understands her work through her perspective as a victim and as a helper.

Dory works as a therapist, with men, women and children, and presently is working with people who have
been through the residential school system. She uses talking circles as a healing process. She works with
people individually and then she brings them together.

Dory explained that from her experience, abusive men need honesty and caring. As well, people need to
understand history and imbalances of power in order to understand violence against women. Dory was
desensitized to the violence because she was in it and didn’t realize it was happening until she was
educated about it.

Education was stressed as a major factor so that people understand the dynamics of violence. Society does
not understand the issue of violence against women. For instance, an example of violence against women
occurs at Legal Aide when lawyers are not listening to women and the police are talking down to women.
This is a part of the violence.

Susan Hossack — “A White Women’s Perspective of the Issues of Gender, Culture, Socialization and the Impact of Violence
on Women”

Susan Hossack began by saying that all women are faced with sexism and systematic power imbalances.
However, she added that women can experience multiple oppressions such as sexism and racism, or

sexism, racism and classism, or sexism and homophobia.
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Referring to an article by Tracy Muggli, she explained that gender relations are always relationships of
power and that this dynamic is important to acknowledge in mediation theory and practise. A gender-
neutral approach is risky because it disregards the context and effects of abuse and the reality of self-
defence for women.

From her professional experiences, Susan concluded that mediation should not be happening in cases
where there is domestic abuse, unless the female party is really insisting on it. Even if she insists on it and
feels she knows the risks, we need to build in some safety mechanisms.

Susan’s concern stems from seeing cases in which violence against women increased because of the
mediation process, and the inability for abused women to speak freely in mediation for fear of retaliation
from their partners. Speaking from her personal experiences, Susan added that often an abuser’s public
and private behaviour could be totally different, so that nobody really knows what’s going on behind
closed doots.

In some cases, Susan noted, women abuse men as well, but often it is about her coping with his cycle of

abuse, not about her own cycle.

Helen Smith-Mclntyre — ““A Personal Account of a Woman Who Has Been Impacted by Offence(s) and Her Experience of
Face-to-face Meeting(s)”

Helen Smith-Mclntyre opened by explaining that her story was not about a criminal matter or about
restorative justice as it relates to criminal processes, and she started into a monologue of her story.

“They said it wasn’t an abusive relationship. He never hit you, they said. But what about the words?”
Helen went on and wove a stoty of abuse by her husband. Nobody held him accountable, in spite of
counselling, and she finally left him. But, before it was all over, she agreed to enter into mediation with
him.

Helen’ second story was of abuse by the mediator of their case. When her husband declared he was
leaving and had quit his job and had no money, the mediator turned to her and said, “Looks like you have
no power here.”

The third story that Helen shared was a story of abuse in her work place by two co-workers. And the
story of a conflict resolution facilitator who didn’t address her needs in the situation.

Helen concluded her monologue, “Wiser now. I'll choose my ways. I’ll control the process. No face to
face.”

Gayle Mcnab — “A Personal Account of a Woman Who Has Been Impacted by Violent Offence(s) and Her Experience of
Face-to-face Meeting(s)”

Gayle Mcnab shared the story of how her journey of healing began when she connected with David
Gustafson and Sandi Bergen at Fraser Region Community Justice Initiatives, Langley, B.C. Gayle was
living with a difficult legacy due to the history of physical and sexual abuse by members of her large family.

Even though she had already had a brief introduction through her friend, Gayle’s first reaction to learning
about Dave’s work was disbelief. At the time, harbouring a lot of hate, she believed the way to handle
violent offences was to lock the offenders away. But as conversations with Dave continued, she was able
to express curiosity in the stories of offenders. Eventually, with almost a year of preparation,
arrangements were made for a face-to-face meeting with a group of sexual offenders. They were
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“surrogate” offenders since it was not possible, due to some deaths, for her to meet with her own
offenders.

So she went and shared “her pilgrimage from hate to hope”. Gayle highlighted the opportunities she had
to stop the process and the control she was given by Dave and Sandi through information and
preparation, although she acknowledged that in spite of all the preparation there were no guarantees of
safety. A highlight came for her when she heard of an offender who had begun to take responsibility for
his actions after hearing her speak.

Speaking to the sexual offenders has been about taking back her life and taking back power, for Gayle.
Over the years of working through her own healing process, she has come to believe that she’s a
“worthwhile, clean, whole person who has her own loveliness” and she has begun to shed the messages of
shame and guilt and to give them back to where they belong.

Gayle is hopeful that some of these men will begin to know the harm they’ve done. She has seen some
evidence of them “getting it.” As well, she recognizes that some things can’t be restored, and, in that way,
restorative justice is a misnomer. Transformational justice has been suggested as an alternative term.

Gayle has also seen some of the common themes that both offenders and victims share like fear and
vulnerability. She maintains both empathy for offenders and strong support for victims in terms of
advocating for providing protection in every way possible. She’s struggled with the tension between these
allegiances.

Gayle concluded that, although she could not say enough good about how her face-to-face meetings and
processes have gone, she has many cautions. She would not recommend restorative justice processes to
everybody. She is only saying that it was healing for her.

Georgina Jolibois — “An_Aboriginal Perspective of Strategies That Address the Safety of Women Impacted By VViolent
Offences In Preparation For and During Restorative Justice Processes™

Georgina explained that she sees restorative justice as the responsibility of each individual to take a healing
path. With choosing a healing path, she acknowledges that the choices presented are tough, and that
sitting face-to-face with offenders takes courage, strength and love. It is especially difficult when the
offender being faced is a family member or partner.

It is also important to deal with offenders in a restorative way, especially in Aboriginal communities, where
offenders are often relatives. Both victims and offenders need to take the healing path in a community.

Georgina pointed out that although the Criminal Code of Canada is important in preventing further
disharmony and pain for other minorities in Canada, it presents some challenges to taking a restorative
approach. For example, police are limited in what actions they are able to take when responding to a
complaint; victim’s needs are not taken into account in court proceedings; and often programs aimed at
helping victims are limited by resources and may not be culturally supportive. These factors and more lead
to a system that is not victim-friendly.

Responsibility for healing and to work towards a victim-friendly system lies with those who work with
victims and offenders, from judges to lawyers to the agencies to the individuals to the community. For
those, like Georgina, who have committed themselves to a restorative, healing approach, it is important to
make allies in the system to discuss and make changes towards emotional healing, community-building,
and sensitivity to culture and gender.
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Georgina concluded by saying that, although taking the path of restorative justice in the judicial system
may seem overwhelming, it is possible to move ahead one moment at a time. She sees hope in the
increasing participation at all levels of government, organizations, and the increasing involvement of men.

(Presentation prepared by Georgina Jolibois and Konota Crane and presented on behalf of both.)

Gayle Mcnab — “A White Perspective of Strategies That Address the Safety of Women Impacted By Violent Offences In
Preparation For and During Restorative Justice Processes”

Gayle began her presentation by saying, “And the thing that needs to be addressed is the harm done, not
the crime done.” We need to build bridges between restorative or transformative justice and legal justice
so that they can work together.

In face-to-face meetings, it is important to guard against manipulation of the victim by checking in with
the victim during the dialogue and by empowering them to stop the process if that’s what they need, as
well as normalizing the emotions that victims feel.

Gayle noted that forgiveness is a sensitive issue. For her, it is not about absolving the offender of
responsibility or consequences. It isn’t keeping silent and it isn’t necessarily about restoring the
relationship. But some victims and offenders have worked it through well enough, for example, to speak
publicly about their mutual experiences.

Gayle also listed some of the needs of the victims from a group she leads that were defined by the victims
themselves. Some of them included needing a public place, needing to write her agenda down beforehand,
and needing a table in between. Gayle indicated that she has found that many of the group members need
to be reminded to be “selfish”, to take care of themselves. For Gayle, looking at her experience of healing
as a pilgrimage has been a way of meeting some of her personal needs.

Gayle went on to emphasize that although restorative approaches worked for her and although she’s seen
it work for other people, she doesn’t judge any one for whom a face-to-face meeting doesn’t work. The
face-to-face meetings that worked for her personally were “surrogate” situations and were different than
situations where a victim meets their own offender.

Gayle concluded with references to empowerment and the importance of empowering victims to focus on
their own healing and not to worry about the offender, to survive the memories, and to be free of
wortying about what other people think.

Helen Smith-Mclntyre — “An_Account of a Restorative Justice Based Program in Saskatchewan and Its Strategies for
Providing Safety for Women 1f Cases Involving Increasingly Violent Offences Are Accepted”

Helen Smith-Mclntyre works for Saskatoon Community Mediation Setvices (SCMS) and explained that
SCMS works with restorative justice, conflict resolution and mediation. SCMS offers an Adult Diversion
program, a Parent-Teen Mediation program, a Community Mediation program, Mediation and Conflict
Resolution Training programs, a Peer Mediation program, and works on public education projects.

Currently, within the Adult Diversion program at SCMS, the cases referred are screened by Saskatchewan
Justice Diversion guidelines, and so any offences that relate to violence against women are precluded.
SCMS staff routinely meet clientele who have experienced violence, but they work very hard to avoid
bringing the perpetrator or abuser together. The priority is to support the women who’ve been abused
and to begin the healing process. One of the dilemmas for SCMS is access to support setvices in the city
and SCMS is looking into providing some of these services in-house.

Page 39 of 177



Research Framework for a Review of Community Justice in Y nkon

Community Justice — Gender
In terms of dealing with cases that involve violence against women, SCMS is working at further research
and staff training to prepare staff to work with more setious, more violent offences, in consultation with
Dave Gustafson. This work is not funded by Saskatchewan Justice and does not fall within Diversion
guidelines.

Helen concluded by sharing her personal and agency perspective that if we move ahead with cases
involving more violent offences then all the safety mechanisms that have been talked about here must be
in place. Even then each case must be decided on a case-by-case basis in which SCMS’s “calls will always
be for the victim and for the victim’s safety.”

Wanda Gamble — “An Account of a Restorative Justice Based Program in Saskatchewan and Its Strategies for Providing
Safety for Women If Cases Involving Increasingly Violent Offences Are Accepted”

Wanda Gamble works with Prince Albert Alternative Measures program and works mainly in the area of
adult victim-offender mediation. In the program, there have not been any family violence cases, but there
have been cases where family violence issues are revealed once the mediation has started. “My concern as
a mediator is how do I effectively do a mediation for a common assault when there’s all these underlying
issuesr?”

Wanda also sees a good side to mediation and gave the example of face-to-face process initiated by a
woman sexually assaulted by a family member. The woman indicated her need to meet with the family
member and Wanda arranged a meeting where the woman let him know everything that had been built up
for a long time. Although the woman’s family member never acknowledged throughout the process that
he had done anything to her, several months later the woman thanked Wanda for coordinating the face-to-
face meeting for her, saying, “I was able to let go after I met with him. I do see good in that process.”
Wanda added that support services were in place before, during and after the meeting.

Roxane Brass — “An _Account of a Restorative Justice Based Program in Saskatchewan and Its Strategies for Providing Safety
for Women If Cases Involving Increasingly Violent Offences Are Accepted”

Roxane Brass works with the Yorkton Tribal Justice Unit. She shared that she is a survivor of sexual
abuse. She dealt with the abuse through traditional ways, not through police or legal involvement. She
learned to put the onus back on the person responsible, which is what mediation does, and she has seen
circles where it has done very well for the person to meet with their offender. There is honour and respect
in a circle, especially for people who believe in traditional values and traditional ways, and powerful
dynamics that are hard for non-spiritual people to understand. The restorative justice process is not just a
restorative justice process from a First Nations perspective.

Every person has the right to speak for him or herself in a circle. When there is police involvement, the
woman has no voice in the process. Thete are whole communities who will stand behind a Native male
abuser, not because they support his abuse, but because it’s “an Indian versus the [non-restorative]
system”.

Roxane explained that she disagrees with offenders having the option of going to mediation. It gives the
offender, not the victim, control and may leave the victim with unresolved anger and pain. It is society’s
responsibility to have a context for women to go to their communities when they are first abused instead
of ignoring it until someone is killed, and education about this is very important.

When asked by an RCMP officer how to get those First Nations people who have no spirituality to go to
circles, Roxane explained that the court system should be used to support the restorative system. “They
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took our people away in cop cars to residential schools. If you have to bring them back to the circles in
police cars so be it.”

What works for First Nations people does not necessarily work for everybody. First Nations people have
a different spirituality, have more single-parent families, and need to teach their children to deal with their
problems, “...not to separate and go somewhere else. What does that do for the next woman .. [the
abusive| man lives with?” First Nations men used to be hunters and protectors, but now aren’t needed,
and their struggle with low self-esteem and no pride is also part of First Nations communities. Only the
stakeholders in a community can define what works for a community.

Roxane concluded by highlighting the need for more resources and funding, for fewer time-constraints,
and most importantly for the processes to be victim-driven.

Bevann Fox — “An Acconnt of a Restorative Justice Based Program in Saskatchewan and Its Strategies for Providing Safety
Sfor Women If Cases Involving Increasingly 1 iolent Offences Are Accepted”

Bevann Fox works with Regina Alternative Measures Program (RAMP) and, like the previous speakers,
has run into cases where there are underlying issues other than the main offence. She said she would like
to see changes in the system because by the time we hear about the tragic lives of those who end up in the
court system, it’s too late because they’re already grown up.

Bevann shared that four years ago her son was murdered in Saskatoon. She had to go through the whole
court process, but she would have rather faced the individuals responsible. “I would have had closure
maybe, working towards that. And the courtroom was awful. No respect for my son’s life. And I could
see in these four individuals that they had no support.”

In the Regina Alternative Measures Program, they try to keep people out of the court system so that they
don’t get a record and they are searching for ways to help their clientele by meeting regularly to discuss
cases and to look for resources in the community. They keep the cultural context of each person in mind
when deciding where they are going to send them.

Bevann concluded by saying, “I should be full of hate. And some people say, how could you just help
people? It’s because I believe in the process of Alternative Measures for youth and for adults because I've
seen it work. Especially in our program in Regina, ... it’s very successful.”

V. SUMMARY OF THE DISCUSSION: (ii) SUMMARY OF QUESTIONS/RESPONSES FOR/BY
SPEAKERS (Please note that because the amount of material was large, the below questions and responses
are only examples of what was discussed and are not intended to be comprehensive.)

Questions for Dory Cook

Question #1 for Dory: “Do you believe restorative justice is possible while keeping women safe or would
you rather see it happen after legal sanctions are in place?”

o o Dory: “I think that restorative justice is possible. But, if it is going to be, I would like
to see the sanctions in place first. I would like to see the men doing their healing journey
and the women doing their healing journey and bringing them together after it’s a safe time
to do that. I do couple’s counselling and I bring them in for the first session just to set our
boundaries up. And before we get started on the boundaries, they start talking about “She
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did this, I did this, you did that...” and I say “That is the reason we’re going to talk about
boundaries now”.
Question #2 for Dory: “Are there particular issues around violence that are specific to Aboriginal women
that would make restorative justice approaches inappropriate?”

o o  Dory: “Well, if it was done from the ideology of a white perspective. If it’s done from
the Aboriginal way that would be quite possible. If their belief system and cultural sensitivity
is brought into it, that’s quite possible. But I wouldn’t want to see the women or the men
going into a system that doesn’t understand cultural differences and the history of the First
Nations people and where the dysfunction originated from — that was the Residential School
system and the colonization and assimilation process.”

Questions for Susan Hossack

Question #1 for Susan: “What kind of situation has mediation worked with in domestic disputes? Can
you tell in most cases when mediation is not going to work?”

o o Susan: ”’I haven’t seen a situation where mediation has worked in a case where’s there
has been domestic abuse. That’s just my experience, but that’s what I’'ve seen. ...What was
the second part of that? I think that in the cases that I've seen that she hasn’t been willing.
So, that probably has a lot to do with it. And maybe the kinds of safety things that could be
there and supports for her that could be there haven’t been there too. But it’s not been
situations where she’s really wanted to be there, it’s been more other kinds of situations.

Question #2 for Susan: “Are you able to describe a situation whetre a woman who acknowledges she
experiences abuse issues in her relationship did find the power balance when managed by the mediator -
female or male mediator - found mediation a positive resolution?”

o o Susan: “No.”

Question for #3 for Susan: “Since I hold the analysis that men rape and batter in their race and class and
down; when you speak from a white woman’s perspective, how do you acknowledge the privilege you hold
while ensuring that the experience of Aboriginal women and women of colour is not lessened?”

o o  Susan: “How I can speak to that is that race and class really don’t have much to do
with abuse. One of the first things I did- let me qualify what I just said — when I first started
working at the Family Support Centre was I went over to Wally’s program at the Alternatives
and asked Wally a few questions. And one of the things I noticed in the room was a map of
Saskatoon and it had been covered in pins all across the city. And I said, “What are all these
pins charting?” And he said, ‘Well, we decided over the years to mark down the parts of the
city that the abusers have come from in our program.” And there wasn’t a part of the city
and, in fact, there probably wasn’t barely even a city block that didn’t have a pin on it. So
what that told me is that it doesn’t matter what culture you’re from, what part of town you
live in, how much money you have, what colour you are — there’s probably someone around
the corner that’s abusive to your type of person. And that that happens across class and
racial situations. It happens in all these different kinds of situations and, I believe, all around
the world, in different flavours of patriarchy around the world. But it happens to women
everywhere. From a personal perspective, ‘how can I as a white woman acknowledge the
privilege I have while ensuring that Aboriginal women and women of colout’s experience is
not lessened?” Well, I think it’s something that I have to keep in mind all the time. I think
it’s just a mindfulness. But, it’s also a mindfulness about knowing how to do therapy
keeping classism in mind. Because a lot of therapy stuff is by the middle class for the middle
class or lower classes. There’s a lot of that that goes on out there. And we need to keep
those concepts in our mind I think and be really careful and mindful of these kinds of issues
at all times when working with people. The other thing that I keep remembering, when 1
first started doing abuse work with women, “You haven’t been through this, so how can you
work with this issue?” Well, you maybe haven’t been through that exact same experience as
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that woman’s been through. For example, I may not experience racism. I have experienced
racism. But, not as much as say a First Nations woman would expetience racism ot an
immigrant woman would expetience racism. But, I have experienced sexism. I have been
called a “b” [b****] and names that insult my gender. And the feelings that come from
those experiences are the same feelings. So, as long as I'm in touch with the feelings and
knowing that none of us in this room has the same experiences. We all have different
journeys and different experiences. But we are all human beings who have the same feelings.
So if T can be empathic and compassionate to try to understand her feelings and validating
and listening to her feelings. That’s what I have to keep in mind. I won’t have the same
experiences as her. And, in some cases the people I work with may have more privilege than
I do in some of these ateas. It’s about just being mindful of these different places as we go
along.”
o Rae Hart: “T’d like to respond to Susan’s last response if I could. It’s fine to say that
you walked into Wally’s office and say that there were pins on a map denoting violence right
across the city in all neighbourhoods and all classes. But to say that undermines the reality
that in Aboriginal communities the violence is at a rate of about 80%. It’s not that in the
non-Aboriginal community. Everyone in society gets to abuse Aboriginal people,
patticularly women. Okay, so I just wanted to point that out.”

Questions for Georgina Jolibois

Question #1 for Georgina: “Are there benefits to having domestic violence cases within the criminal
justice system?

o

o Georgina: “Absolutely. Restorative Justice has to work at all levels. If we were
working toward healing and community building and community development, it has to
work at all levels. Some domestic situations where it is clearly painful, very difficult, we must
not be afraid and face it and walk through it, each and every one. When I look at
photographs of a woman who’s just taken out to the country. Being severely... forcible
confinement, assaulted and all of that. And we give her the option — the only option is to go
through the court process, which brings up more pain and more hurt. We need to provide
the option of healing and that’s where restorative justice will work.

Question #2 for Georgina: “And I think this is a part of the same question. Can restorative justice
processes provide adequate denunciation and deterrence? The meaning of denunciation — what that
means is that does it say sufficiently that the crime that the offender committed is wrong and totally
unacceptable, that that behaviour is not acceptable?”

o

o Georgina: “Certainly, responsibility and accountability is taken. It will be very hard to
measure because there will be some results that are intangible, very hard to document. And
so with that the approach of the tracking will be hard, but certainly from what I've
experienced, when an individual takes a path to healing and accepting responsibility,
guaranteed — I can say that guaranteed — that the victimization will lessen and being a part of
community building occurs.”

Question #3 for Georgina: “Are victim-impact statements considered a measure of restorative justice, are
they making a difference and are they working?”

o

o

o Georgina: “That I don’t know. Maybe Jan can answer that for me. Sorry Jan I don’t
mean to put you on the spot.
o Jan Turner: “With the question about are victim-impact statements considered a
measure of restorative justice... No, not really. Itis support for all victims in the criminal
justice system. And one we encourage when appropriate for all victims. Most restorative
processes by the nature of the process, provide quite an opportunity for victims to provide
their views of what has happened, how they’ve experienced it and what they need to have
happen for them to heal from it. Forms or the program itself is not really used in the
restorative programs because it would be a duplicate of what goes on. Are they making a
difference? I’'m looking at Frankie... This is a faitly new program in Saskatchewan and it’s
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one we haven’t done a formal evaluation with yet but it’s something that’s planned for and
we will be looking at how they are used in the traditional system.”

Question #4 for Georgina: “How can we make changes from an Aboriginal perspective in regards to allies
and crown prosecutors? And I’'m not sure if that means in regards to Aboriginal allies/crown

prosecutors.”
o

o  Georgina: “In my lines of work, what I have done is look for people internally at all
levels, be it Indian governments, Metis governments, within the crown prosecutors and
other levels, look for senior policy-makers who look for people who is [sic| supportive. For
change to occur within those people, they have wanted to make the change. But the
approach is really crucial. I've learned through my experiences. Presenting a teaching
approach. Presenting a positive approach. Being negative, being forceful will guarantee,
what in my experience, what I’ve seen, is that the issue will not be talked about. Taking that
approach. That’s my opinion.”

Question #5 for Georgina: “Can you expand a bit on the differences between feeling safe and being safe?”

o

o  Georgina: “Feeling safe is a personal thing. It is about how ... this is again my
thinking and my feelings around this... it is about how I feel safe from morning to night
going to sleep. How my feelings, my thinking, my perception... is my fear valid? It’s doing
reflection every day. For example, I'm afraid of the datrk to go to sleep. This is just an
example. And being in a safe neighbourhood, my feeling of being unsafe is invalid. There
are security systems, there are people around, so there is at that level. Being safe, again, is
being around people who are emotionally supportive, encouraging, validating, and being
around people who are not abusive emotionally, physically, sexually, and other aspects.
Emotional condescension, emotional abuse is very powerful. Every one of us in here has
experienced it. Not just to us, but doing it to other people. To me personally, that’s more
not feeling safe, is that emotional condescension, emotional... the subtleties of getting the
look, of being deliberately excluded, but with no explanation, but just getting the look. To
me those things are more about feeling unsafe. Yes, there ate the conctete ones. Physically
getting away from the person who’s physically hurting you. And there’s the sexual abuse.
No sexual abuse. No violence. That kind of stuff. So there are different levels. And there’s
another level too, the spiritual abuse. Each and every one of us belong or have some kind of
faith, we may or may not. That’s okay. That’s an individual choice. But some of us belong
to different faiths. In my line of work, I’'ve witnessed that some different faiths follow the
Bible. When there’s shame, to me that’s not feeling safe, because I'm feeling quite ashamed
of who I am. I’'m excluding myself from other people and stuff like that.

Questions for Gayle Mcnab

Question #1 for Gayle: “How would you describe forgiveness? This is a problematic issue. You said

what it is not.

o

What is it?”
o Gayle: “I neglected to say what I thought it was and I’'m going to read to you what I
wrote down. Because I can only tell you what it is for me. For me it was giving up the
responsibility to punish. I could never punish enough to make it right anyway and I got tired
of dragging along all my offenders. I wanted to be free. I think I began to forgive at a point
when I was about thirty. I woke up one morning and literally sat up in bed and said out loud
—and you’ll have to forgive my words, it’s how it came out for me — was, “They had half my
life, but I'll be damned if I give them the rest.” It was about relinquishment for me. Saying
I can’t fix this, I can’t change it, I can’t change them, so I’'m going to leave them to their own
god, to their own shame, to their own guilt. And started, began to let go. It wasn’t a one-
time thing. I'm still doing it. I still grab a hold of them and throttle them in the neck, in my
heart, soul or spirit or wherever that happens. It’s just about me giving up my need or my
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right or my whatever it was to take revenge on them. And all the rest of it, I can’t fix. I
can’t change the way I feel. I can change the way I think, little by little. But it was just really
about saying it happened and they’re responsible and I’'m not.
Question #2 for Gayle: “When you speak of victims interacting with their offender, are you referring to
utilizing mediation as an alternative to traditional sentencing or are you speaking about victim’s impact
where the issues of the offenders sentence is not part of the processr”

o o  Gayle: “Okay... no, I would never circumvent the legal process. I think it’s there for a
reason. It’s not perfect, and I don’t know that it’s always the best option. But, no, we have
laws for reasons and offenders need to face the consequences of the laws they’ve broken.
When I talk about interacting with the offender, it’s when all sorts of things have been put in
place, when the law has done what it can and when this is going to be a healing process
not... a face-to-face encounter is not about punishing the offender and it’s about healing for
the victim and possibly healing for the offender, but, no, I'm very clear on the law. The law
has to take its course. So the sentence is always part of it. And that’s — I’'m speaking from
what I believe and what I think — I don’t know that everybody else thinks this way.”

V. SUMMARY OF THE DISCUSSION: (iii) SUMMARY OF SMALL GROUP SESSIONS
(Please note that because the amount of material was large, the below lists are only examples of what was
discussed and are not intended to be comprehensive.)

Small Group Session — 1: What wete the elements/key factors around the negative outcomes? 2: What
wete the elements/key factors around the positive outcomes?

1: What were the elements/key factors around the negative outcomes?

Lack of education about Family Violence and the justice system and how it works
Lack of training for the mediation (RCMP, Medical, Professional People, etc.)
Not being ready (offender & survivor)

A disbelief because of no proof

Judgmental attitude, Lack of impartiality

Blaming the victim for not agreeing with the mediation

Does not recognize the balance of power

What level of physical safety measures for the victim and offender

Male offender (non- neutral) and male mediator (in charge)

Women with less assertive voice

* & 6 6 6 o o o o o

2: What were the elements/key factors around the positive outcomes?

Room to opt-out at ANY stage

Having supportt people; before, during, after

Good training for mediators (examples - Compassion and Listening skills)

Checking with victim at each step

Readiness of the client

Distinguished the behaviour between the person and their behaviour

Has to be victim driven. Her choice, her control

Educating police, social workers to respond quickly etc.

Not focused on forgiveness, focus on safety of victim, focus on responsibility of perpetrators
Not meeting actual offender (surrogates)

* & & 6 & O o o o+ o
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Small Group Session - If we were to imagine it was possible to ensure safety of women during processes based
on restorative justice philosophy, what would we say are the strategies and actions that would foster keeping
women safe? (from flip chart notes)

If it were possible... some strategies and actions would be:

support women breaking silence in community

understanding the impact in violence

victim needs a stronger voice in the process

court translation service in Aboriginal communities

financial needs to conduct evaluation

offender would know the impact they have on victims

we would work holistically within community and province

make changes to the criminal Justice System so that it focuses on both Aboriginal and Non-
Aboriginal people
N make Anger Management and other support programs available to victim
¢ 7 Government invest in survivor services that grow from grass roots

* & & 6 o o o o

>

Some negative outcomes could be:

re-victimization

fear of hurting someone/other involved family members
need of more support

victims are involved before they are ready

petpetrator not held accountable, allowed to minimize etc.
petpetrator not done own healing or committed to

not connected to other resources

victim not supported through process

no after catre for perpetrator

* & & 6 & o o 0o o

Some positive outcomes could be:

. movement toward healing process

. victims control the process

. being asked what would make the victim feel safe, for example: location, support

. perpetrator accepts responsibility before process takes place

. timing, expected purpose to be appropriate to where victims are at in healing process

B connected to other resources and treatment

. address others that are affected for example children

. power imbalances need to be acknowledged

. petpetrators need to feel / know the purpose is to apologize and make amends

. victim should be given opportunity to speak to judge / should have say in sentence
Day Two, February 9, 2001

Small Group Session - Are there any changes we can make that will strengthen our list from Small
Group Sessions on Day One? (key elements were reported on index cards)
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Role of Support People - Counsellors, Mediators, Social Workers, Elders, Front-line Workers

+provide specific details of process and ensutre understanding

+recognition that this process is not for everyone

+need to be follow-up and after-care after the face-to-face meeting

+process goes at victim’s pace (move forward as ready; breaks as needed)

+victims should be educated with options available: informed of rights, informed of choices, victim
impact statements, with options of adding to them

+perpetrator accepts responsibility before process takes place

+screening process to make sure that survivors are well aware of their options and educate them on the
process

+mediator needs to be aware of subtlety, objectivity, and know what they are

+time for caucus

+the follow-up: before, during and after the whole process

+service-provider accountability

+victim-generated referrals

+training: specific and focussed training for person who will mediate cases - including internship and
competency evaluation

+consideration needs to be given to the type of community the process is taking place in and therefore
what people are willing and prepared to do to support the process

+practise run without the perpetrator — role-play

Funding/Role of Elected Officials

+generously funding healing initiatives

+research dollars are spent on research and evaluation - enough dollars should be made available
+the government allocates money for programs, staff agency for long term instead of on a yearly basis
+government invested in survivor services that grow from grassroots

+give more money to independent women’s groups

+give more money to agencies and individuals

+affordable homes and child-care

+alternative ideas to replace the current ADVERSARIAL criminal process

+give victims rights not just offenders - involve them more throughout the entire process
+change our laws to victim-survivor centred

+putting individual needs before system needs, that is, statistics, results, budgets, and timelines

Legal

+victim should be given opportunity to speak to the judge - victim should have a say in the sentence

+proceed with charges without victims testimony

+make changes to the criminal justice system so that it focuses on BOTH Aboriginal and non-Aboriginal
peoples

+police (or everyone involved) to take anti-sexist, racist, ageist, etc training

+create a balance - control in the system te: attitudes of victim/sutvivor, offender; ensure a balance of
power

+prosecutors take the time to speak and meet with victims to provide information and get their input

+court translation service in Aboriginal communities

+assessment teams in court to decide where the offenders go

+dealing with charges quickly

+we should give referrals to victims services
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+access to physical protection

Healing - Victim, Offender, Community

+victim, family and offender need healing services apart from just the legal sanctions before restorative
justice

+address others that have been affected e.g. Children, extended family, friends/supporters

+recognition that different people (i.e. victim and offender) may be at different stages of the healing
process

+separate healing for victim and family and offender before restorative justice begins

+goal is not bringing people together but helping them on their healing journey

+understand spiritual needs of everybody

+breaking the silence (don’t speak, don’t trust, don’t feel)

+there would be something in place to make sure offenders are sincere

+healing BEFORE any face-to-face encounter - for victim and offender

+no tolerance for violence

+lots of independence women’s groups

+to support women breaking silence in community: financially, community actions - restorative justice
replacing courts is questionable

What is Restorative Justice?

+summary: there is not a clearly defined definition of RJ and a real concern has been expressed that
without this clarity you will all be moving in different directions believing we are “restorative justice”

+adaptability of process

+forgiveness would be better defined

+remember safety is also a state of mind as well as environment

+R] is not an alternative to sentencing

+appropriate amount of time for every case and for every stage of case

+perpetrator needs to remain accountable - Restorative Justice not equal to lighter sentence

+accountability to the courts

+everyone who is involved in facilitating the “restorative justice” process has an informed feminist
analysis and is fully versed on the dynamics of violence against women in their homes / sexual assault
(including the cleaning staff)

Community - Training, Support, Education
Inter-Agency Co-operation

+connected to other resources and treatment

+survivor to have support from everyone through the whole process (including social services, judicial
workers, community, correctional, police, shelters)

+stronger connections between police, sexual assault centres, victims, victim workers, and all relevant
parties (knowledge about what each service provides)

+community support for women combined in educating police, social workers to respond quickly

+parents, COMMUNITY organizations and individuals worked together with schools/teachers to
eliminate violence and abuse

+community support throughout to entire process

+we need to make bigger usage and give more awareness of victims services

General Education
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+start prevention as soon as possible (i.e. elementary schools)

+provide education to community youth, law enforcement - Accountability is different than punishment
+more education for professionals and victim friendly legal system

+mandatory information on all media - regarding “Stockholm Syndrome”

+a police force that is educated and sensitive to women’s needs and issues

+awareness of cultural differences

+society who respects women (T'V., music, print media, movies, etc... <—all negative outlooks on women)
+offendets would know/understand the impact theit actions have on victims, families and community
+we need to get rid of the message that the victim needs to be “fixed and cured” from agency to agency

Access to Resources

+actual access to programs in communities and anger management - drug and alcohol
+recognizing government organizations limitations (regulations, guidelines)

+support in the community

+resources, groups, shelters in rural communities

Specific Training

+Mediation/Resolution skills be taught in the schools in the health programs

+make anger management and other support programs available to victim

+train youth and teachers in schools and have them accountable for their behaviours

+judges wanted to be gender sensitive/culturally trained

+provide training to school children on respectful vs. abusive behaviours. Train the teachers also, and
have them accountable for their behaviours

+all justice employees be trained specifically on these issues, including police, RCMP, and Social Services

+train the mediators, justice committees, court-workets... and monitor them

+provide domestic violence training to all people involved in restorative justice processes and in the
traditional justice system

Small Group Session — Consultation Question #3: If safety can be achieved, what community/ institutional resonrces and expertise
wonld be necessary: (a) to prepare women and their abusers for such face-to-face encounters, (b) to facilitate the encounters and (c) to
provide for follow-through on any agreements that might be reached? (from flip-chart notes from geographic groups)

If safety can be achieved, what community/institutional resources and expertise would be necessaty: (a) to
prepare women and their abusers for such face-to-face encounters?

complete information in advance for both

create safe space and the amount of time needed to prepare

increase knowledge in the community about family violence, dynamics and R]
prosecuting offenders without victim’s testimony

enough counselling support and healing time

trained and culturally appropriate transformative justice workers

the opportunity to choose to get involved or to have a surrogate

look at accountability process for men (abusers)

money for victim for counselling, childcare

the victim has to come to a point of being empowered and to feel free to say no and walk away.
a check to ensure the victim is not being coerced

® & & 6 6 O 6 o o o o
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need 24 hr — 7 day a week service with all professionals available to support
determine 1+t if safety can be achieved (specifically for facilitator to decide)
face to face encounters may work for Aboriginal people, questionable for other races
outreach workers to inform of the process and prepare for meeting
workers NOT be out of traditional institution based organization (community based)
general education on causes of criminal behaviour
not be an add-on (specific position and funding); not supplemental
physical safety insured (i.e. not police, however police services — compassionate and informed)
denunciation of act by society

If safety can be achieved, what community/institutional resources and expertise would be necessaty: (b) to
facilitate the encounters?

>

* & 6 6 6 O 6 O O o 0 o o o

no abuser can go without taking responsibility
well trained sensitivity mediators with in-depth knowledge and skill level in family violence R]

and mediation

safe place with a high level of comfort for all participants

victim / survival controlled

enough / adequate $

integrated case management

the 3 levels (pre, during and post) of care need to be in collaboration
ensure adequate time to complete the process

parties need to be aware that an agreement is not necessarily the goal
surrogate offender when needed

process out in the open for everyone involved.

once a year follow up

choice of confidence for victim

clear expectations on what the victim is hoping to get out of this
C.B.O.’s that wotk from a feminist / holistic perspective

since there is a high percentage of First Nation’s People the Cultural sensitivity must be

acknowledged

If safety can be achieved, what community/institutional resources and expertise would be necessaty: (c) to
provide for follow-through on any agreements that might be reached?

* & & 6 & 6 o o o o
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cases

effective communication between R] program and victim

trained facilitator who will ensure a monitoring plan is in place

helping him or her locate if separation in a domestic case

follow up interview with the offender about the relapse prevention plan

offender (sexual) need a circle of support when going back into the community

adequate resources to monitor follow-up, for counselling, recovery programs etc.

extremely high level of commitment in the caregivers, and caregivers for the caregivers

peer review for the caregivers, self-examination. Accountability for caregivers.

larger social issues need to be addressed

meaningful community connections to attend to and care about accountability in individual

continuity with funding, people, and philosophy
communication with survivors with regards to outcomes of restorative justice measures
community consultation (regular)
opportunities for healing for both
whoever starts working with the victim/offender must be committed to follow through
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to continue on with the commitment
¢« 7 to have a male/female team of highly trained facilitators
¢ 7 more complex system for the more complex cases, dangerous and high risk offenders

>

VI. CONCLUSIONS AND NEXT STEPS
(i) Summary of Helen’s Final Comments:

“ There was one outstanding question before lunch, that I wanted to just acknowledge again. The question
was, ‘Who’s pushing it? Who’s pushing mediation?” I’'m not aware that anyone is pushing it. Other people
may have other awareness that I don’t have. Some of my motivation in terms of bringing us together was that I
know that mediations are happening outside of the controls of Sask Justice and this sort of restorative justice
based program. So I hoped we could educate in a wide spectrum of areas in the event that they are happening.
I know that for us in an urban setting we have quite a different approach to this. Particularly, in the White
wortld. And I hear the First Nations voices. That they certainly see this very differently than we do. That
family is important. And that community is important. And that healing and coming to some kind of
wholeness through a holistic approach is important. I still do not have the sense that anybody is pushing this
in terms of violence against women and those kinds of offences and restorative justice. Now that’s me
speaking. From my experience, that’s where I think we’re at. Some people have asked about a report. There
will be a report about the whole process. All the things that have happened in this room in plenary have been
recorded. And when we check out the quality of that then that may be available to all of you for a price. But
there will be a written report that will go out to everybody. And it will include pretty well all the written
information we’ve gathered and collected on flip-charts and cards and so on throughout the last few days. So
we hope to make it as rich and representative of the richness here as we possibly can.”

(if) Summary of Responses to the Evaluation Questions:
There were 56 responses out of 155 participants.
1. Rate your learning experience during this consultation:

35 out of 56 people found the consultation to be a positive experience. 12 out of 56 were neutral and 6
experienced the consultation as negative.

2. During this consultation what have you learned about “restorative justice”?
The evaluations indicate that some people were struggling to understand the principle of “restorative justice”.
3. During this consultation what have you learned about “violence against women”?

Ten people out of the 50 who responded to the question said they had learned little or nothing. All others
indicated that they had a deepening awareness and some indicated more commitment to the issues.

4. How has this consultation helped you to better understand different perspectives on the issue of Restorative
Justice and Offences Related to Violence Against Women?

Ten respondents felt that they had not achieved a greater level of understanding of the different perspectives.
All others indicated that they had better understandings of various perspectives.

5. Was this consultation a good opportunity to make contacts with other people? How so?
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Four respondents said it was not. All others responded with a fairly resounding yes and gave examples of how
they had made contacts.

6. How has the discussion at this consultation influenced your thinking in terms of using restorative justice
processes in offences related to violence against women?

26 respondents gave clear answers about future directions. 18 said proceed with caution. Most cautions
related to safety for women. 7 said “no” to the restorative justice process, and 1 said proceed and didn’t name
caveats.

7. What was helpful for you in allowing you to patticipate fully (including speaking and/or listening) and in
making plenary and small group sessions a safe space?

A majority of the respondents felt as though the small groups and plenary sessions were safe and respectful,
and gave participants a place to express their ideas and opinions. Three respondents said they did not feel safe
in the groups because they sensed hostility or felt as though they were being judged.

8. Are there ways in which you think the consultation could have been more participatory and respectful in
plenary and small group sessions?

Two major suggestions were for the facilitators to be more experienced and that an added stress on respect for
other people’s views may have been useful. Most respondents had small suggestions on how the process may
have been smoother.

9. Is further discussion in Saskatchewan necessary? What would further discussion look like?

34 out of 56 respondents see the need for further discussion in Saskatchewan. However, most would like to
see a refinement of the process and the discussion topics, as well as involve more people with a concrete
background and knowledge in Restorative Justice. One respondent believed that Saskatchewan was not ready
for further discussion.

Further comments, suggestions and questions:

Opinions were divided with regard to the process and logistics. The issue of racism and understandings of
commonalities and differences between aboriginals and whites was raised several times.

@iif) Overall Summary of Conclusions and Next Steps:

The dialogue needs to continue and be expanded to include police, crown prosecutors and professional in
private practice. The organizers were disappointed that these groups were not well represented at this
consultation. This means that their voices are missing from the discussion. It also means that the community
has developed some sense of awareness of the issues and that others have missed this.

With regard to patticipation, the organizers also wondered if the information collected from Friday afternoon
was less rich and inclusive due to the fact that a number of participants left early.

The common opinions thus far seem to be:

—_

that the current criminal systems are not working for women who are victims of violence,

2. that healing is important for perpetrators and victims,

3. that much more training is necessary and that many more resources are needed in order to ensure that
victims are cared for in any process,

4. that women should be safe in any process which is used,
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5. that more talking and listening needs to happen, particularly toward understanding the philosophical
differences about healing, family and community between First Nations/Métis Nation and white
people.

It may be in the end that we cannot agree on one process for Saskatchewan for offences related to violence
against women but perhaps we can learn to better understand our differences.

Appendix A
Explanations of Terms and Practices
Consultation on Restorative Justice and Violence Against Women, February 8-9, 2001

Restorative Justice in relation to criminal offences is a philosophy that reflects a belief that justice should, to the
greatest degree possible, do the following:

1. Invite full participation and consensus (which means voluntary participation of victim, offender and
others, who have been affected by the crime, including community and family members)

Heal what has been broken

Seek full and direct accountability

Reunite what has been divided

Strengthen the community, to prevent further harms

Be respectful to all involved

Consider the societal and personal issues undetlying the crime (eg. racism, sexism, poverty)

Nk w

Some Models based on a Restorative Justice philosophy include:

1. Victim-Offender Mediation
- - Usually involves the victim, the offender and a mediator
- - May happen at any point in the criminal process
2. Sentencing Circles
- - Usually involves the victim, the offender, their support people, family members,
community members, the judge, the crown prosecutor, the police and a facilitator
- - The purpose is to recommend a sentence for the offender
- - Happens at the post-conviction stage in the criminal process
- - If following Aboriginal traditions, an Elder may be present.
3. Family Group Conferences
- - Usually involves the victim, the offender, some family members, support people and
community people, the facilitator, and may involve the police
- - May happen at any point in the criminal process
4. Community Accountability Conference
- - Similar to #3

Diversion

Diversion means a criminal case has been diverted out of the court system to be worked through in a different
way. The different way may include a process based on a restorative justice philosophy. In Saskatchewan,
diversion programs are governed by guidelines and the diversion happens only at a pre-charge or post-charge
stage in the criminal process. Currently, cases involving charges related to spousal or sexual assault may not be

diverted out of criminal courts in Saskatchewan

Alternative Measures
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Alternative Measures could involve any of the above models but might also include practices like electronic
monitoring, which is not necessarily based in restorative justice.

Outside of Criminal Courts

Mediation circles and other face-to-face processes do happen in relation to Family Law cases, Civil Court cases
and in other situations outside of any court process. These settings also need to consider safety for women
who have experienced violence.

Violence Against Women

Violence against women is about men wanting to have power and control over women. It includes actions of
physical aggression, sexual abuse or assault, psychological control or manipulation, verbal, emotional, social or
spiritual abuse. The actions may be blatant or very subtle.

5.5. Aboriginal Justice Strategy (AJS) Evaluation - 2000

5.5.1. Role of Women

—  Although there is no evidence available to determine whether women’s involvement can be attributed to
the AJS, it does appear that women are very involved in many projects.

o This would include women being involved in the negotiation, development, implementation,
management, and service delivery aspects, as well as being represented among staff, board
members and volunteers.

—  According to several community members interviewed, it was often women who saw the need and
initiated the process for developing a community-based justice project.

o In part, it seems that women are motivated out of concern for the children in the communities;
they want to break the cycle of abuse and see the children healthy.

5.6. Aboriginal Justice Strategy (AJS) Trends — 2000 16

5.6.1.  Gender of Staff

—  Based on funding guidelines of AJS (which speaks to the meaningful involvement of women in the
development and operation of community-based projects), the role of women in the programs requires
attention.

o Few projects reported upon the gender of their staff each year.

o In 1998-99, two projects, one in British Columbia and one in the Northwest Territories reported
have no female staff.

o By 1998-99, ten projects reported having females make up more than 50% of their staff. Four
were in British Columbia, two in Manitoba and one in Northwest Territories, Nova Scotia,
Ontario and the Yukon.

o 1In1998-99, 9 projects reported 100% female staff.

15 Department of Justice Canada, Evaluation Division, Final Evaluation Aboriginal Justice Strategy, Technical Report, October 2000
16 Depattment of Justice Canada, The Aboriginal Justice Strategy: Trends in Program Organization and Activity 1996-1997, 1997-1998 and
1998/1999, Prepated for the Aboriginal Justice Directorate, Department of Justice Canada by Naomi Giff, March 10, 2000 -
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5.6.2. Reported Referrals Characteristics (Age and Gender)
o  Gender: In 1998-99 males accounted for approximately 33% more of the referrals than women.
" The total number of male clients in 1998-99 was 1,304.
®  Female clients in the same year totaled 991.

Total Number of Projects Reporting 0% Female Staff 17

Province /Tertitoty

Female Staff: 0%

1996-97 1997-98 1998-99
British Columbia 1
Saskatchewan
Manitoba
Ontario 1
Quebec
Nova Scotia
Newfoundland
Nunavut
Northwest Terrtitories 7 7
Yukon
Total Number of Projects Reporting >50% Female Staff 18
Province /Territory Female Staff: >50%

1996-97 1997-98 1998-99
British Columbia 1 4
Saskatchewan 1
Manitoba 2 2 2
Ontario 1 1 1
Quebec
Nova Scotia 1 1
Newfoundland
Nunavut
Northwest Territories 7
Yukon 1 1
Total Number of Projects Reporting 100% Female Staff 19
Province /Tertitory Female Staff: 100%

1996-97 1997-98 1998-99
British Columbia 2 4
Saskatchewan 1
Manitoba 1
Ontario 1 1
Quebec
Nova Scotia 1
Newfoundland
Nunavut
Northwest Tertitories 7
Yukon 1 1 1

17 Depattment of Justice Canada, The Aboriginal Justice Strategy: Trends in Program Organization and Activity 1996-1997, 1997-1998 and

1998/1999, Prepated for the Aboriginal Justice Directorate, Department of Justice Canada by Naomi Giff, March 10, 2000 -

18 Depattment of Justice Canada, The Aboriginal Justice Strategy: Trends in Program Organization and Activity 1996-1997, 1997-1998 and

1998/1999, Prepated for the Aboriginal Justice Directorate, Department of Justice Canada by Naomi Giff, March 10, 2000 -

19 Depattment of Justice Canada, The Aboriginal Justice Strategy: Trends in Program Organization and Activity 1996-1997, 1997-1998 and

1998/1999, Prepated for the Aboriginal Justice Directorate, Department of Justice Canada by Naomi Giff, March 10, 2000 -
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5.7. Aboriginal Women’s Roundtable On Gender Equality - 2000*’

Adwrdgparmad Momres s Rourdnobile on Cremaler Fgsemtlye Maveh Zo00
B BOG RO Y

Seatus of Women Canada (5WI0) is the federal agency that coordinates and leads the
implementation of the Fedeeal Plae o Gender Egualine and the Beidjosg P laffoser o Action.
Therefore, is activitkes halp (o promobe womeen”™ s Tull participation in the country s social,
economic, cultural avd political life.

[ Drhocermnber 1909 W held a natioonsal consuliation on Gender Equality with Canadian women
Frormn across the country, including First Mations, Toode and bAdtis woormen. Duoring, that
consuliation, the Aboriginal wormen regquested a consuliation dedicated o the needs amd
aspirations of Abariginal women, avording competition with the mainsiream procoss.

[in & effort o address these concerns, SWE convened an Aboriminaed Women s Resindion e o
Crendfer oyl in Oitavea on MMarch 30-April 1, 2000, Prior to the meoting, organieers
idendified the goal and objectives of the Roundiable. These are summarized belbows:

ftemeencitatde gocel

= To inclade all Aboriginal women in decision-making in all matters affecting tsemn and thedr
Families amnd (o ensere thedr vodces ane heand and respected in the process.

femeencltatde ofyfeciives:

»  To provide a Foram wilsere First Mations, Tt and bAdtis wormen can share their esopertiss on
a broad range of igswwes.

e To foster a dialogue between Aboriginal wormen and the Governrmaent of Canada on ey
policy izsues affecting Aboriginal women.

= Toowse the Dscussion Paper as a basis for focusing attention on the principles of Aborigimssl
gender eguality and on a comsultation Framework for Aborngmal swomnen.

e To prodwce a docwmnent at the end of the Boundtabla to be used for future consuliations by
Aboriginal and noon-Aboriginsl organizations and agencies at all bevels.

= To develop a vision slalement on Aboriginal wormen's perspeciives on egquality and inclusion.

hlore than 35 Forst MNatbons, BBtis and Inuiat svommen from a swide range of regions, organizations
and life experences panticipated in the Roundiabla, Also present were observers from a maumbers
of fiederal govermment departments, incheding Statos of Women Canada, Indean ansd Morthsarmn
MdTairs Cansda Justice Canada, Cansdizn Heritage, Health Canada, the Privy Council Oiffice
and Human Resowrees Development Canada. This report incorparates the comments made by
partkcipants onoa draft of the procoedings.

Status of Women Conada

20 Status of Women Canada Aboriginal Women’s Roundtable On Gender Equality March 30-April 1, 2000
Ottawa, Ontario Roundtable Report http://www.swe-cfc.ge.ca/publish/table/010914-cover-e.html
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Alrerdgamal P oo "y Mo radiadie on Cemaler S alins Adarady Tomn

FPFROCESS

The Roundiable was held at the Chdawa Mative Friendzghip Centre on Oitiaaa, beginming with an
apening ceremony and get-ancguainted dinner an e evening of Barch 30%, During the opening
coremoay, kescal Algomguin Elders said pravers; the Honoorablbe Hedy Fry, Secretary of State

¢ befulticularalism i (Status of Women' s sproke . as did the Hosoorable Aane Baclellan, bdinister
ol Justics. The Honowurable Balph Goodale, Federal Interlocutor for Rdétis and MNon-Staies
Indians was unable o atbend bt did send greetings, which swere read aloud. Folloowing the
dimner, participants introdsced themselves amd talked of thedr reasons for attending the
Foundiable and wheat they hoped to achbeve ot of it bamy appreciated the oppormumity to get 1o
ko emcly otlser omn A more persanal level before tee official meetinge began. Participams then
sl the next twao full days frankly discussing a vanety of ssues and concerms related o
equality and consultation. Four of the participants, base First Matdons, one Beldtis and one T,
agrecd o acl as facilitators doring the meetinge.

At thee stant of the mesting on the first moming, local Adgonquin Elders offered a praver. Ader
that, the chair presented the goal and objectives of the meeting, and summarized the findings of
the discussion paper. Participants agroed 1o & mix of small group discussions and plenaries whers
each group wold repost an its deliberations.

Participanis came to the Roundiable with a variety of hopes and expectations. These ranged from
a de=sire o learn from ofhers” msdghis and experionees 1o @ wish W enserge froas the mecting with
a strong vision statenent and a wnified voice. A consdiderable amaonmt of time was taken up in
adring concerns aboul tee meesting. incladieg its spiribesal bias, poor mming, leck of consaliationm,
inappropriaie language and the presence of government participants.

Soune participants fialt the spiritual practices used at the meeting added a pamicular sparibesal bias.
S hile panticipants welcomed the importam role Elders played theousghout the Rounditable, a
mumiber of them questionad onouring only selected traditions and valuwes, since Elders from
vty comuimuEnites werne nob also presemt

o e dssme of dreinee, & mber of participands indicated that they waould have liked meore modiboe
before the Foumdiable so that they might have been betber prepared

Throwghout the meeting, the woinen picked up on inappropriate language. For one, they did not
Like the over-emphasis on gender equeality, becauss il omils Aboriginal peoples’ ovvn traditions
and values U a prasctical bevel, others faulied the organieers For mod cnsoringe that Dokt
sipnulinneous translation was available from the owset!. One panicipant indicated that she could
ol Followy the proceedings because of the lack of translation. Aaother was gratefiul deat she could
understamnd ber [oait gisters once the interpretation acoomunadations wene made.

“ I o fooe bl ol Bl s pies i [Eannsr s tramnslarion oty oem Foglis b oand Lokt s as et availa bl

alaring the mrormingg sessions o March 517

Statis of Wormen Coanada

Advrigamal Pomres s Rousrdnadile on Siemder Fgaadin: Maweh Tooo

A panpe of views was expressed regarding the desdrability of doviting govertnent afficials o the
FEouwndiable. While one participant stated that she foond it diffeunlt too=sin et the same table itk
mon-Aboriginal people, otlers expressod their appreciation for the fact that the govermment
reprassilEtives led come o the Roundiable to lksten and o learm.

Orverall, participanis felt the Roursdiable was positive. Several stated that they trusted the
process and were grateiual for the opporiundty bo meet one another and draw oo esch other’'s
strengih. Orhers found the discus=sions o be meaning ful and productive, amd expresaed strong
supgrort. for the view that this Roundiable should form the Basis of an on-going consubative
process between Abhoriginsl women and the Governroment of Canada.
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EQUALITY FOR ABORIGINAL WOMEM

For the First Nations, Bétis and Towit women who participated i the Roundiable, the issue of
pender equality was extremely senative. It cansed strong reactions omn e part of many of theose
present. In short, participans agread that tee sexual discrimination that women face on a day-to-
dbay basds canoeod ba separated from the pwin legacies of colomialism and racism., swhich contimee
Lo marginalize Aboriginal peoples and devalue thedr cultures and traditions.

To proviede a starting podnt for discussion, Status of Womnen Canada circulated & dralt pagper
wrillen by befadeledme Iion Stout and Greg Flipling. Tlee paper provided soine thosghis on
consultations with Aborigimal peopbes amd gender equeality. The paper suggested that Abosiginal
wamett bend o hold discussions wherever they gather, even in less convendional areas such as
churches and binga halls. While not meant as a stereoty pe of Abhoriginal people, same
participants foumd the reference offensive. Oher participants noted that somne Abonginal swomen
dao meeet i places such as churches and bangs balls and thedr experiences shouldin't be
dissounted. What is mwore important, bowever, ks the fact that many Aboriginal women do ot
necessarily feel comforniable meeting in “corventional’ Fora such as public meatings or Band
coumscil offices For a variely of reasons, and ane secking thedir own wavs to meet and discuss
commean problems and concems. This discusson sorved as a powerfol syvimbol of Aboriginal
o s individual strengtha, and & reminder about the need 10 e carefal o words ane wsed
and hovy they can b interpreted.

Sprivare crid s

Coming to terms with gender-hased diserimination against First Mations, hddtis and [oait waomen
miust dome in tandem with stoppang racism from oa-Aboriginal Canadians and govermment
instiuibons. Al one pariicipsnt sapd,

Savlmat weetre really talking aboud ere ks oot gender equality . bul rather raceal eguality .
Wie mead oo oblain racial equality inowr o eountry.™

This view bed soime of the pamicipants 1o argae el family violence in Aboriginal comnnanities
reeds 1o be addressad swithin the booader combestt of institutionalized violence againat all
Aboriginal pooples, regardless of gender. Law enforcement agencies and twe Canadian judicial
syaten neod o pay attention to this reality . Similarky, one waoman moted that racism tonawands
Abaoriginal peoples in Ooebec has become mone severs since the Cla erigis of the early 1990,
resulting in untald pain and sufferig for both wormen and men living in that province.

For their part, Inuil pamticipants repeatedly stated that their history |, identity and living conditions
arne distinet from those of other Aboriginal peoples, and as such they cammod accopl the foderal
poveriunen position that they are a “supplementary Aboriginal race’’. Rather, as ong participant

Stotus of Woemen Coanoda 4
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ot i, Demait wesoamert should be treated as “separate from the First NMatkons and bétis in all
ponvertunent prograos and fuonding, as tee Inodt bave deeir o treaty righits with the fedesal
paerraremt

fnappropricleeness ool Wesrerre AModdeds caned fesanorpsd ioers

FEouwndiable pamicipants were also wneom formakle with reany of the assumpiions that coneepis
like Femimmisin and gereder eqguality are based on. Many felt deat these words were groanded in an
alicn belief strocture that shared liile in commeaon with the more holistee world-wies of st
Aboriginal people. Sonee suepested that the very notion of feminism is offensive, bocause it
builds barriers betwean wormen and men alile it erases or trivializes the commansalities that they
shaare with o anotlser. A Tvwdt participant asserted that “commumity svell-being” is a far more
us=cfuil term than - Femindsm’ W describe women's efforts o promobe equeslity and justiece For
themselves amd teeir children.

Fodamy panticipants wers alza critical of the English languapge as a vahicle for discussing gender
robes amd relations in Aboriginal communities. In the svords of ome wonean, “thse first problem we
Face iz language. Like pender equality, I can’t stand it . Some of our languages don't even have
waords for male and fernale. Aod tsat s Uee moambeaer one problem, and so bong as see'ne Timized 1o
el saort of lameuage w1l have this problem™.

O those prosent, many rejected owiside attempls by goveronen=s of oor-SAboriginal feminists to
imipass labels on Aboriginal peoples. Ohe participant was critical of the tendemncy o characterize
Aboriginal men as “abosers", and asked ow mter-personal condlicts can be dealt with swhen
etk and men are already betng labelled as either the victims or perpetrators of violenca.

Such gueestsons bod o discussions on the excient o owhich svomen and men complemant each
ather, and it prompied support for working in parnership with men rather than agaimse thea.
Thii= is ot o =ay that First bBlatsons, Rétis and Inudt wommen are willing 1o accopt any thing lessa
s Full equality. In ome svoinan” s words, 1 den't want o iurm inke a man, bat [ do svant equal
pay and equal rights. 've got skills he doesn't have, and Ie™s goo akilla T don't have™. Besides
agrecing with the primciple of “equal pay for work of equsal valee” | partscipants also stressed the
impartancs of equslity with men in such areas as hiring, training, economic developmendt,
decizion making and policy develbopaent.
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2T - F 8 caradd Fovelicare sronders

Few issnes aroused greater passion than the uanequal treatment First Mations wormen axperiencs
ag a result of the fadiaer Aot In short, affected First Mations wormen have beon able 1o regain
[ndian stanes Following the pasaage of Bl C-31 in 1985 b they continue o @xpericnce
discrimimstion. This stems from faolian Aer provisions that effectively dery their grandchildren
[ndian stanes i and wisen their children marry non-Aboriginal partners. As well, many First
Matwons have refused o give womeen the right o returm o thedr commuunitves, or have forced thedr
mor=-status children o move off-reserve weon reachinge the age of nsajority.

Participant= &t the Roundiable spoke eloquently of the problems thes harve faced i their ovwn
lives daaling with this sert of discrimination. They ended with a elear consensus that both the
federal govermment and the male-dominated First Mations leaderahip have to move gquickly to
addres=s the problems that have arisen around the status issme.

Participant=s called upon the govermment to aliminate all discrmmimatory practices rolated o states
determination. This includes the curremt demand 1o prove patermity from Farst Blations wanmen
wive have children of umknoswn staius. Several pamicipants also argued thet male leaders have o
e edcated if they are o take wommen' s concarns seriously. To quote:

S bigpest probleam is our men svho are our beaders. They lwave mever lost status, 20
ihey need o be educated about this. Howewver, the challenge is how are we gaing o
woduweate them? This fAght has o lsve the Chiefs’ suppont. Ouar job is o protect the nest
seven generations and e can stan the education procass rght in our oom homes ™

Ome of thee basie gquestions for the saommen swas ey the male leadership supports exclusionmsmry
Bamnd membership codes. For the womeen, this posiion only serves to restrict the Poture growdls of
e states [ndian popualation.

To address these and aother concermes, the women wanted sustained fanding For sesearch,
advaecacy and networking in areas related 1o statns determination and Band membership. They
el that education was particularly importam in this repard. Future generations rizsk losing status
alogether and others wiho may foroet that their Abornginal idemtity comes froms within
thamaehves rathar than from a piosce of papeer of govermnanl-impaosed Label were soen to be inost
im meed of education.

FEwen as the pamicipants criticized First Bations leaders for failing 1o provide adequate support to
those waoanett Wi have Lost status, at o time did they lose sight of the fact that te Canadian
povariunen bears uliimats responsibility For the preosent state of affairs. In the words of one
partbcipant,

“Furkdamerntally, the basic isaue ig the refusal of the govermmendt 1o recogniee and fulfill

it= responsibilities’™.

Statis of Woermen Comuoada
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S sewdrerdraeliom witfaiese A boeigrmend commorianeities

Sell, all form= of discrimination that prevernt Aboriginal woensen froon participating fully i the
econoimic, politdcal and spirinal spheres of their comamunities were firmly condemned. As ome
W ssaid,

“It tires mee sormeetines o falk abood gender egueslity when we Aborigimal svomeen ane nod
sl in our comununaties. There is still discrimination within our commuunities. We have
o address this izswe first We need 1o do this for our chilldren and gramsdclsildren "

Aoither argued that Abonginagl crpanizations ard beaders do not always act in the besl mlerests
ol comumumnity members:

“Theere is =il a great deal of racisom and nepotism within our organisstions. We have o
stam with ourselves and have a collective vaice, and to shooar respoct for the sake of onr
children and cach other.™

Maotably, Aboriginal waonsen livime, in urhan areas wene seen o be muore Likely to suffer
discrimisstion from the general population and froom their ossn comununiaties. This prompded a
call for activities and imerventions that are braad-basad enough to address the challenges facing
urban Aboriginal swoamnen.

Wormen also o wanted an independent body svith o mandate o nvestigate bwman rights abuses
commiitied against Aboriginal peoples, whether by Abaoriginal or nooe-Aboriginal agencies amd
arganizalions. S8 a participant aaid,

“SRSe wwant o puash For an ombadssaoman becarss a bod of our sistors are very isalatod,
boecause of the refiagal of e feradbore Aoy Chiels o deal swith the problems, and also
because of the institutional racism of the so-called Roval Canadian MMoomted Police amd
oy juclicial syvatem.™

FAaking sure that such a body is completely independemt of existing leasdership bosdies and
simpciures was also stressoed. Ao oovoman summned up this fesling as Folloswsws:

“Wde felt thaat existing hoonan rights legislatbon is way ol there and dossn't speeak o our
comunundties, so we wanted some syatern, some body that s et s’ s lengthe We don't
wwand lvuman rights o be addressed by groups within our comumumnities, so there™s o
interfarerse from the existing leadership. ™
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Adcargririadizaiion o weomer s oergranisaiioets

Oie o thee rast. imypsortamt wways inowhich Aboriginsal seoomen”s rglins heve been safeguarded in
recent decades is through the untiring elffons of organizations like the MNative Women's
Association of Cansda, Bldtia Mational Coumncil of Woinen (RARCW amd. Paokiotic Tnuat
Women's Association.

FEoundiable paricipants acknowledged the success with which these organdzations have
defended Aboriginal women' s interesi=s. Bag they also erticized the governnment's refusal 1o give
waormen” s groups the tools and resources they need o carry out thedr waork. Some Inuait
partcipants were paricularly fosceful in condemning twe federal govermment ' s Failure 1o
recagniFe Paultautit as the national vobce For Tt wornen:, g consull and o support 1 on an
equal basis with other national organizsations.

To drive home this point of feclusdon, the bdtia Mational Coumcil of Women reluses to call the
AMugsmlsly of First Matbons, belétis Mational Council and Toat Tapdarzat of Cansda, Aboriginal
moveriunen srganizatons. They argued that the Hnited Mations classifies them as non-
Eovenunendal organizations (MRG0 and that this is what they should be called. They underlined
that there are seven mational Aborigimal NGO representing a diversity of Aboriginal people in
Canada *

W hetlser they speak from national, regional or bocal levels, First Mations, hMétis and Tt woormen
wanl recogniton, mol assdunilation and imegration. Further, they svant core funding to contimes
coinmumnity-based activities like research, capacity building and advocacy. They do not lika the
fact that swomen”s organieations ave boen forced o compete swith each other for lkomited and ad
Tz fumdimg For Far toso ko This is over amd above their ongading compe tition with men.

These tensions save had excoedingly negative effects on the morale of =tal and members, amd
oy ez organizations” abilities to fulfill thedir respective mandates and objectives. Aboriginal
waoanen s organieations are vilal precisely bocause they offer a means of “reflecting and speaking
abonn [their] own concerns, instead of relyimge on anvone in government or other bodies o make
represarlations on [their] behalf]” as one participaom explained.

The sevem Aboriginal organications ivRromoed inclisde the Assemmbly of Firse SN ar@oms P S0 Linain Lo pdriscan

ol Canads (DO Sldtis SNatbsnal O oamncil (OINO), Congroess ol Aborbiginee] Peoples (05 1)L the Noative WYWooenen s
Acemociation of ancefa (%YWA, Pawkiuwiil Douié VW oeon™s Sessociaiion amd il SR Safioveal O owncil of

W o NP OO L Dndlian snd SMorchers A Taies Oaiceda imchudes Sarive Frigndship Cenfres ossaepiadioe ol
Cminzdba N POACT) i gl i list of naficeal 5 Bsriginal orgomke afises.

SEtotus of Wormen Conada H

Alderipanal M ames s ourdnatie on Cender Fgaamiin: Mty TO00

L[ suam, the First Bations, BAdtis and Iouait svoinen svho participated in the Roandiable spoke
Tromzsily ancd Forcaefally onoa brosd ramge of issoes rolated o gender and racial equality. WWhiile
participants did ned agree with each other on every poant, they raised one recurring thaone
throaeghout the discussion: the aimpontance of bedng action-ornented. The cormsensus was theat
conenole 2teps need e be taken aimmmediately b address A boriginal swormen”™s marginalieation.
WAt is aod needed . sccording to the participamds, 1= vet anodher governmmend-Funded repaoet
winese recomme ndations are acknowledged ot mever acted on
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COMSULTATION WITH ABORIGIMNAL WOMERMN

FEoundiable panticipants wers egually Tood abont calling for action on consultation matters. [n
recent decades, many commissiomad shsdies made some effort o consul? with Aborizinal
peoples. Dhespite this, participam= felt that wn all too many cases their recommendations lsve
pors unbeeded by govermments and organdzations. This was becawse the latter groups wers
intent on pursaing pre-determined agendas. For this reason, the First Mations, hfdtis amd Toait
woaren at the Roundiable placed great emphasis on accountability in deciston-making when it
cotnes b discussing approaches o Abongimal consuliation.

v Ficdpreficm

FEoundiable pamicipants made clear that Aboriginal women's gl be soght on all matters that
affect thermn. Also, they svant o be active participants from the beginminge wntil the end of the
procesa. In other waords, women like 1o be given every opportumity go play a meaningfol role in
all aspects of consultation design and implementation. This rasges from participant selection o
approval of the contents of the final report.

[11 this regard . & nunbar of panticipants saw the merits of making more freguent use of
partbcipabory action rescarch (PAR) tools. Organizers of consultations need to Keep thiis in mind .
Mg one wonan argued, citing her research experience om the impact of Hill £-31 in Hritish
Columbia, PAR provides a means of adapting research o commumdty needs, and of giving
indivicduals & real stake in, and contral over, tee oubeoime.

Equeally immportamt in the eyves of neany, was that wonmen nsed special measures o support theair
participation in consultation exercises. In light of this, the following obsarvation swas meade:

“Tee question that must be agked is who ig evited 1o the table? In this regard self-esteem
is often an asswa. [ knovw there's many people who would taod speak in public because of
oy self-esteem. For this reason the govermement bas o considder the very basic issmes aml
harriers that prevent wormen from participating.™

OF particular concam ware those groups of wormen who are most often made invigible and
imanudilble within cormentional consultation frameworks, First BMadsomns, RMétis and Tl women
Livimg in uarban arsas ane such a group. As one participant stated, “we nsed a broad enoweh brash
stroke that considers the urban compaonent”. The woinen also identified a mmmber of odher
popadations that must be given equal access o decision-making and consuliative fora. These
imnclude disabled women, the yvouth, leshians, Elders, fromi-lineg service providers and wonsen
wiheo dont't mecessarily represent any pantscular group™.
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L ermred fareral

Participants argwed for a commimment by all comcerned to adopt a realistic, respectiul approach
and avodd superficial consultation. Accordimg ]y, sulfficient notice of upcoming evemns is a critscal
first stap i tuis regand

By way of exampls, several participants were given twa 1o three week= 1o prepare for this
FEowundtable, making it difficalt for them to consult swith their oo organdzations or commmunmitbes
priod Bo fhe meeriingg. O weomean argised,

“govermumnents nsed o give us cnoueh time o allow us prepane For meetings. [ koo 1
could have ased more time o discuss the issmes with Saskatchewan woren'™.

Samilarly Roundiable parscipants from remode of northernm regions felt a general back of
appreciation for the vast distances they must travel to attend public meetings amnd gatherings Mot
oy is such travel time-consuming and expensive, but it is often stresaful as well It is all the
mong 2o if the pourmey is undertakien at the last mimde. Some participants, therefore, suggestad
that the next mesting be eld inoa rernote or Mortherm locale, in the interest of fairmess. This
move wiondld also Focus attention on the problems that Aboriginal pooples in these arcas Face.

By the smine token, the Abonginal wonsen at the Roasdiable also acknowledged that this s a
tiree of ghrinking badgets and rapidly shifting priosities and that it is sometimes impossible o
provide proper motice or Follow the approprate protocaels. T these cases, panticipants siressed
that they wwould rather seize an opporiunily as il becomes available, rathor than standing by while
it =lips away . Reforming to the lack of nodice before the Roundiable, one woman said, “we doarlt
want to serve the government, bud we do wanl o take advanmiage of our time togetber™.

[11 expeacting govermnents o conunit themsalves to a respectiul consultation process, MAbosiginal
weaanen st also be prepased to devote the tine and effort neceszary 1o schieve meaninziol
results. A Roundiable participant expressed this sentiment on behall of the others by stating, “in
iy terribory wwe waoinld ot quit af 4320, We wonld work until the woork was done™.

o errrrir foald v

For First Matsons, RMétis and Inudt woimen, effective communication is critbeal if a consultation
enerciEa 1% o be succesaful. This emails taking basie steps o ensune that individuals can speak 1o
and understand each other. For this, necesaary tools muest be brought on-=ide e dmely and
sonsitive manner. In the context of the Roundiable, panticipants were disappointed that Trokeiog-
Ernglish inferpretalion vwas ot available from the beginning, evean as they expressed their
appreciation for the translation services omce these were in place and sworkime . The lack of
imterpretation at the owlset of the meeting reflected a back of respoct — languagees and culture ane
at the haart of relations between Aboriginal wonwen and gosvemmments and also among Aboriginal
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wonnen themselves. Sensativity towvanrd these issues and neads is key booa posidtive amd suacceasfal
consulianbon.

A vl the svonnen emplsasized the importance of having understandable consuliation materials,
s as Beckgroumnd reponts and discussion papers. From their perspective, these must appeal 1o
the literacy levels of a cross-section of swounen. Since targel audiences are diverse and are likely
b include wwormen widh a wide range of formal eduecational backgroands, this has 1o be kept in
miand during consuliations.

Apcording to Roundiable participamis, avell-developed ligstening skills are also vital 1o the ssccess
ol any consuliation exernciss, e wonian pud i &8s, “Severy paerson, @very nation, every
asscciEtion s ds own reality . How wwe are goeing o reach consen=sus s by listening bo each
avtuer”". Oitser participsamis agreed, with several arguing that respect for othsers amnd a willingness
b listen to thedr podnt of view aro both necessary i Aboriginal wwormen are 1o fncd comemaonmn
pronarsd amid their diversity.

[ oy meetingz, thare s potemntial For conflict. Given thet thse Rowndiakble itself came closs o
giving inm o conflict, partcipants were eapecially sensdtive o il For this reason, twere swas
considerable discussion of “cmotborsal riggers” and the care outsiders must takoe ool Lo wse woords
and actions that lay bare the pain and suffering Aboriginal ssommen continue o expericnce. [n oame
waodnan' s wise words, Cthere are many wayvs in which triggers can produce reactions. What s
want the govermmeent poople o soe is that the way words are presented can be very poaserfiod acd
vk Isave 1o rermeimber that. ™ A similar point of view was expressed by another participant, swiho
statend,

“PFoople are being made sick by the oppression and the appropriation of their bodies amd
ovan their brains. This makes people allerpgic o the humfol words other might aay, and
muakes them react violently ™

Finally, Rowwdiabhle participams expressed & desire For two-way communication bebaseon
porarrunems and communities, and beltween comununities themselves. In both cazses the goal is
thee samee: o share information in an honest, respectful fashhon. The ouatcome 15 alao the same:
fpoaver-with” ) nol Cpoesver-over . Thos, povermmeenis st iake the necessary steps o ansure that
Aboriginal wormen's viewws and opdnions oo upwards to senior management levels, They st
alze give wommen e necessary tme and resources o share svhat they heve learmed within their
coinmitses and constiimencies wisan they return bomme .

fespecT

Adthoagh respect in consultation was oot and centre For the pamnicipants, they also sddressed
this i=swe within larger policy Frameswvork=. Tn particudar, the waomen called upon the federal
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paowartanent o acknovwledpe the full extent of itz responsihility 1o the First Peoples of Canada.
They also demanded that governmunments recogniee that First Batborns, Métis and Inudt esch have
theeir onvn histories and identities, and as soch canmoet be treated n consuliation exercises as
thougl they all Formed part of & single conveniem group.

Eoundiable participants alsa fiolt that due respect for the diversity within Aboriginal commuumnitves
wveas imporniant. According o the women, consultation orgamisers mouast meake a spocial affort o
ensure that the voices of the most marginalized are boath listened to and valued. Further, they
st themselves rempembeaer to honoor one another. Differences ave 1o bae put aside in order for
angwers 1o surface, as argued below:

“SEe have to recognize that although we all have our own ways, we are all earnth poople.
Wi have to find answers wogather. T am sure thene s an ansvwer that will suil everybaody:
wiz just Teve 1o be respectiul of each other.™

There was also widespread agreement among the wormen that corsalation approaches lence 1o ba
sositive o the diversity of Abosiginal traditions and values. T other words, says must be Poursd
Lo 11t Elders, cercmonies and prayver inke mactings and gatlwerings withoo bosing sight of tee
ather naticns and culivres in the room. A womiber of Rouwndiable participam= saw this as a hasis
For an entirely new mode] For consulting with Aboriginal peoples. Creative changes 1o the
existing model are vital according to the svommen: “we meed 1o gel away from oppressive
strctures in consuliation and returm o a more holistic approasch. We are asking for a re-

alignment'.
Accemimitakrsliny

Praringe. the courss of their deliberations, the First Mations, bdetis and Inui women voicod some
cyvnbciEm towards fornal consultations. They noted that the Pamcl on Family Violosce, the
bedlarslall Emnguiry and the Royal Conmunission on Aboriginal Peoples are all examples of costly
wenbures that have dome little to alter the day-to-day realities of maost Aboriginal people across
the country. For this reasaon accoumtability became a priority area For the swoinen.

According to them, key principles for consultation must be adopted. This svould e one way of
promnoting greater accounlabilny . Principles are vardsticks against swhich affected msdividoals
and comununities can measure the relative success of consulialbons -

“SEe believe in prnciples in consulistion. We believe that principles should be agresd o
hafiore the consuliation starts by thoss who are being consulied with, Aomd then swe can go
bhack and soe if we save shovn respect to thoss principles.™

Samilarly . many of the participants vodeed strong support for the notion of “informed consemt”

Shenever a gonverimnent or other body is putting & policy, program or project o effect,
‘nformed consent” miusl ake place. This is espocially troe when those programs of projecis ane
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likedy 1o impesct upon Aboriginal peoples Consultation exencises must also inchsde a capacity-
building component. This is o ensune that all Aboriginal stakebholders have, &l their disposal, the
mecessary mformation and teols o make well-reasoned decisions.

I this regard, the women did ot merely emplasize the need For asccountable consuliative
mechanisms. They also asked Ffor scoountable lesders and govermimemts. Thuas, they were
wcom prorising i their demand that the governiment meat all of its Aduciary and moral
abligations o the Aboriginal peoples of Canada. They alse emnphasized the need for Aboriginal
political leaders to become mone accoumiable o communily members For the decizions they
make and positions they adopt. Inthe waords of ome svoinan, “many of the leaders say tee right
wearids i pubslic, but at bome they put doon their own people. We Tsve 1o find a way o reach
oz ™.

v lierrione sueell follow-age

The emphasis on accoumtability lod the participants to evalustion issmes. Even o the context of
the Foundiable, the wommen expressed a stromng desine to participate in the drafting of the final
report, and to be ivolved in sy follow-up activities that might ba planoed.

“Se have soine concerm that there be a check o ensure that the diversily of the groug is
reflected e the final paper. One idea would be o get people o comuneant om amnd reviesw
the paper. Adtlough we understand it may be hard For evervone 1o have input, thene
should be at beast a selection of people myobeed.™

The women also agreed that all decisiomn-making and consuliations moed 1o have buili-in
evaluations. Where Aborigimsal peoplos are stakeholders, this is even maore important. Inany
case, conmmuliation participants amnd community mermberas nuast ke broaght into the decision-
making loop. Oaee way o do tuis is o drvoelve teem in plamming efforts. Amcther is o give them a
continmued sy i tee use of the information they share.
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Aderdgamad B oo s Roumadradile on Chemaler Egealdny Marai TO00

TOWARDS A CONSULTATION FRARMEWORE

Diverse First Mations, bebdtis and Inuit saomen swerne broughn together for the Aboriginal Wormen's
Eoundiable on Gender Equality. They come to ORtawa from all regions of e conntry, from
many differemt mtions, and from a wide range of professions and personal beckgroumkds. Dhespdte
thess differences, they all shared a comunon commiiment o e stmagele for healing and justice
in the face of maore than 300 yvears of oppresaion, domination and colonialisan.

et thedr diversity presenis a particular set of challenges and difficulties. This iz so Gor the
wonnen and those who seck their input on policies and projects. In the waords of omes of the
Eoundiable panticipants,

“I meally appreciate the complexity of our diversity bat oy is this going 1o bo relflected in
ihe end result? Thaere's gobmg 1o be different viesvs, and how is this going 1o b
svntlesized and e reflective of our diversatoy ™™

Consen=us s abavayvs difficult to aclieve in a group with multiple interests and poinis of viewa.
Therslfone, il k= important to wdentify the factors and players that can citwer make or break
consuliaions

Farcv=To=frace Cirefe

There ane & mamber of oy actors and relationships that can atfect the course and directvon of the
consuliation process. When mesting face-to-face at a public mectinge or gathering, there are a
number of individuals whose actions and words can have a significant impact apon tha
proceadings. This group can s bede consuliants, Elders, spokeapeople for a pamicular position
of oFganFsation, non-Aboriginal sympathizers and communnity activisis. Theirr influence on the
larger group may either be destrmactive o constroctive.

fra r-l:u:,l'n-: ree 1 re e

Also relevant in this regard arse the govermniment and Aboriginal organieations with their own
sakes i the process and ocutcomna. Tlese include Indian and Norhern Adfaics Cansda (IRAC),
Status of Waomnen Canada (SWO, Privy Council CHTce (POO), Scssaembly of First Matbons
CAFM, Dot Tapirisat of Camada ([TC), BAdtis Mational Coumeil (AR, Mative Womeen ™=
Aussociation of Cansda (AW, Bdétis Mational Council of Woeanen | BARC W, Paakomanit Dot
SWomen's Associaton and Mative Frendship Centres Association of Canada. They make ap the
finterface circle’ and are directly invobved in the consuliation process.

Page 68 of 177



Research Framework for a Review of Community Justice in Y nkon
Community Justice — Gender

Adwripimal Womres s Roumdnobie on Gender Bgaadly Mawady 2000
Frocelvss Crrele

There k= a larger Taceless cirele’ of groups and individuals whosze infloence s less immediate, bt
significant nonetheless. Falling into the ‘faceless circle” are Abaoriginal women in gemeral,
pariicipants’ constiiuencies and home commumnities, public servanis, interested federal
govvermunenl deparmimnents, te provinees and territories, and Aboriginal men. They are not usueally
present at the consuliations.

[t 15 imporiant o secognize the conflicting interosis these various stakeholders represent. Also
eritical 15 howy thedr aciions and words can influence the com=uliEiiomn ouke onne.

Koy Forces Fow Balarice

Participanis bring diffesent perspectives and ideas with them o consuliations. These inclwde
everyihing from traditions and values, 10 identity and interests, o mesting goals amsd organizatson
agendas. Each of these acts as an anchor linking ecach waoiman to the oussde waorld and gives her
a umgue perspective and vision. Rising upwand from this base are the sirategic directions of
wisdom, equeslity and consuliation. It is the boundary betyween ecreative, constructive dialogue and
destrsctive, stagpnant talk. On either side are the Factors influencing the meeting s evenbusl

LA COHTE.

A pspaiive outoorme 19 likely of participants feel dhey are being insde imvisible (st out ) amd
inanulible (shut wp), or iF tey are forced to “shut dovwn” in te face of inzensiivity amd dissespect.

[1n thee latter case, women at the Rowsdiable reporied ow they avoided potential ot by
withdrawing into Useimselves. By doing so. thay virnally “left” the meeting even though then
wepe atill these in person. Motably | it is the scarcity of resources which often resulis in
competition among Aboriginal organizations, theseby dividing swwounen from each other.

By comirast, a positive oubeoine 15 achievable of participams are able to see thedr diversity & an
apporiunily rather than a theeat. In addition, their deliberations must be underpinmed by good
leadership, meaning il participation amnd & strong commitment 1o healing. Good beaders must
“imake sense” of complicated issues for other woamen by bringiang forwand new amnd souisd
insighis. To do so, teey mnust be willing v siep aside while someone else does the saine.
Participaison means o “make do” based on what is &t ome’s disposal at the time. Being
resoursaiul i the way to full participation. Hesaling is to “make up” differences of opanion, values
and beliefs even as these collide. A Méis woman wished tssit tee rifis among her group would
lhve boen healed prior to this meeting.

Page 69 of 177



Research Framework for a Review of Community Justice in Y nkon

Community Justice — Gender
Aloripanal M omnes s Roumdnadie on Oender Fgaaldn: Marah Zo00

T be successiul, cormrsuliations with Aboriginal women must embady o process thsat is respectial,
Focused and inclusive. Bloreover, women wand these to be guided by principles that are knooan
and accepied by all. While these prnciples are likely o vary somewhat according o the meeds
and priovities of those imealved, it 1= nonetheless possible o identifly five central pillars on which
future consultations may e based.

Medarivomskips Revenmoes

Foundiable pamicipants emiplasized the impartance of core funding of Aboriginal wormen's
arganizatvons so that thess can adequeately represent their interests. But they also meade clear that
posdtive, respectfiul relationships aimong wormen are critical in any consuliaiion exercisas.

Specree T iome

Thee wornen &l the Roundiable called upon governmenls o give teem more nolics prior o
meetings and other gatherings, Thay streased the meed for sensitivily o the vast distamces
participants must ravel, and o considering altermsative bocations for consultation fora, Above all,
waoianen appreciabed the chance o be heard, whether they expressed stromng eomodbons or nob That
thery wwere walcomed as part of the group, no matter wheal teey thaosght amd o they shared this,
Ielped them claim their righttul place at the abla.

Srrprenisentioer Flarwring

There 1= clearly a need for careful planning if a meeting imwvolving several dosen participants is o
unfiold smvooihldy . Theere was broad agroeciment ameong the First Mations, hMdtis amd Dt vwomsen
that people mist be willing to seize opportunities as they arise, and be flexible enougl to do the
bt theey carn swwith wisat s available to themn, This does ool mean eccepding second-rabs
consuliations, however. 11 means bholding first-rale consuliations given a set of circumsiances and
PESOLINC0 S,

Chrecelitp  decrend iL1

It ig desirable o consult as widely as possible Fefore making & decisdon or indtiating a ness
policy, program of projpect. Still, Roundiable participants astromgly felt theat consultation s moat
likeely to e usefiul 6F it is meaningial, focused and forsand-lookinge . Those wha buy into this
approach make for high quality consuliations, vet their moambers need et e huge

Adordpanal P onres s Aoasrdiadile on Oenader Pgpaadin Mavweih Z000
Freacdirfowes A cadormaity

Mg wwvas stressed repeatedly over the course of the HRoundiable, traditbons and coremaonies play a
central rale in the lives of most Abhornigimal peoples. Al the same time, Ahoriginal people are at
thee foraeltont of technalogieal change amnd development. They can moww make ase of tee Intermet
o arvercore the remoteness of some of teeir comununities. Ina similar Fashion, approsches 1o
consuliation can invobee the modern and the traditdonal, and use prayers, talking circles and
Tnmvoar while also employing e-comununieations and air travel
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ool P omes v Ao il on Ciemaler Pgambdne Afarci Fo0o

SPECIFIC DIRECTIONS ANMD VISION STATERMMENT

Adver they discussed issues related o consaltation and equality . Rowndeable participants
idemtified a numbeer of specific directions o guide futurne actions and ingerventions. They also
devoted constderable energy 1o the tazk of developing a vision statement bo guids future
con=uliation exverciaes. Grouped by teme area, these deliberations are sumnnarieed bolow:

Specific MMrections:
ol faifory Monwneliabde follom-ug

=  Pamicipants be given an opportumnity b review and conmunant om a draft of the Rounsdiable
procesdings report prior bo s publication.

= Idividoals participating in amy Datose consaliation meeting be directly ineeodved in e
desvalogrment of the agenda and backgronmd materials.

= Consideration be given o hobding the el consuliation imeeting in a remnods o northermn
Tocale.

- Stops be taken to ensure thest lanpuesge interprotation i available from the beginnimg of any
furture consuliation meeting .

= Elders s given & maone proasiment rolbe in futare consaltation meetinges

- Wornen Chiels be iwited 1o participats in any fmture consuliation meeeting

=  Paricipation in fubure consuliation mestings be more opsan to teao-spirited wonsen, disabled
worben, waanen wihke have been in prison, and strest women

- Stops be taken to ensure that First Mations, hétis and Tt wwormenn’s views are adoouesbely
represented and respocted in all future consultations with Aboriginal peoples

Hegrecrd ity fow Abowigired weormen

= Aboriginal gender equality e promnmated theoweh the provisdon of core funding 1o First
Mations, hMétis amd Dol wonmsen's organizations.

= lmitiatives o promote Acbosiginal gender equality be undertaken eollaboratively by First
Mations, hdtis and Dmdt wwomeen's organieations and Key Federal goverument depanneents,

= Enegodng consultation be undertaken with First Nations, hdtis and Dt wonsen o salf-
government, Hill ©-31 the Corbbere decision and matrimonial propenty righis.

= Fumds e allocated o supgpont. rescarch by Alborigimal svoinen's organizations on issoes relaved
o Bl O-F1

- Stops be taken by Aboriginal waomen's organizations o develop & strong statement o the
mizad for absolute equality between women and nen in all meatters pertaining o Indian statas
dleterrmara o,

= A campaign be developed and implemented 1o educate First Mations Chiefs on the probleimns
amnd challenges facad by Abariginal women affected by Bill &-31.

= Fumds e allocated o document and publicize best practices which serve 1o Foster or promobe
Adborigineal svoinend's right=s amd wall eino
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Alteriponmad B omnes s fosmadnotie on Oemaler £gamidne Afarciy Toon
FHapnaerfity fow Abesdgnineel peopaios

e Gowermmeenis and Dueding bodies be sensitieed oo the anigue needs and realitbes of Touait
e

- glmb.: allocated bo cormvene an Inudt woinety's roundiable on Esues related 1o consuliation
aned gender equality.

=  Targeted fumds be allscated by the fedoral govermment to provide support amd services 1o
Aboriginal peoples living in urban ancas.

= A mational mecting of Aboriginal organizations e commvenad in order 1o develop a framework
For goint sction to safepuard and promots Ahonginal peoples” rights and weell bedng.

PTES TP

= Omegodng consultation be undertaken with First Nations, bAétis and Dot wonsen o the
it of restorative justics apperosches.

= Commideration be given o establishing an Aborigioal ombudsperson’s office o vesligaie
vialations of Aberiginal individoals homean righis on Ahorigiral territory and elseshiere in
Canacda.

Fraadiréoweerd Sonenmafecge anrrol sgrdviracandine

= Fumds e allocated o First Mations, Bétis and Tt womeen''s organizEaivons o undertake
research on traditional approaclses o healih and bealing.

- Steps be taken o make greater use of traditional knowledge and spirituality with
apprehended children and voutls.

=  HResearch bo undernaken o explore ways of betler imbeprating iraditional approsaches o
Sovernance inta existing salf-govarninanl stebsiures.

el aciiowrs

= Fumds e allocated o thae collection and puablication of submizssions and testimony by
Alborigineal wwomnen before the Royval Commissbon on Aboriginal Peoples.

Wisdon Sdatennent

Adthough thee First Mations, RMétis and Inuit woemen attending the Roundiable disd rest Focuas on
thee wwording of & vision statement as swch, there was widespread agreement on the following key
proncipples:

= HRecognition of our children and grandchildren as First Peoples in perpseimaty .
=  Right of Aboriginal poeaples o health and self-sustaining commimyitles.
=  HRight of Aboriginal peoples tooa clean environmeent, clean air and mon-comntamissted foods.

Alderdgamal B omres s Rouradnedile on e nder gt Mot D000

Some participanis undermook a drawing esercise in which they wdentified wisat they considerad 1o
b the most important fcanures of the ‘wdeal’ consullation exercize. Their findings are outlined
elonw:

=  There mast be secognition and celebration of those whoe are not whole.

= Consultation participamts mast abways ey o speak from the seart

= The diversity of perspectives miust be listemned o and valwed, even when one does ol apgree
with what others are saving

- Wiommen and men must work together for the well baing of all.

= Aboriginsal scommen st hopowr themselves and each other as hwman beings.

= Ahboriginsl svommen must always rememnbar that they are here today because of tee wisdonn of
thedr mothers and grandmothers. This wisdom must be passed doswn to the mexl seven
SeTLeTalkIE
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5.8. Seeking Transformative Justice For Women -20002!

In the USA, late 18th century, the Quakers of Philadelphia proposed the penitentiary as an alternative to the
death penalty. In their vision, lawbreakers would be confined within a peaceful place where in isolation they
would do penance, and become penitent, hence a penitentiary. By the early 19th century, having seen the
results of their experiment, Quakers and many others were dectying the stultifying effects of incarceration on
the human spirit, for both the guards and the guarded, and the power abuses that are structurally inherent to
imprisonment (PREAP, 1976). Two hundred years later, internationally, the Quakers are still prominent among
the "faith communities," and the human rights activists, politicians and careet professionals of every ilk,
including criminal justice, who envision more practical, community-based modes of responding to unlawful
behavior while addressing the reasons for it.

With reference to women’s imprisonment in the Canadian content, this article discusses alternatives to
retributive punishment, as posed by academics, human rights activists, officials and former prisoners. As an
activist academic who consults with prisoners and former prisoners, I speak from engagement with as well as
critical perspectives on this movement toward community-based justice.

My purpose here is to situate gender as a key factor in a historical movement toward prison abolition. A shift
toward restorative or transformative justice, theoretically, is reintegrative in that it benefits the offender, the
victim and the community. The first offenders to be diverted from prison to any new program are generally
those with the least setious offences and/or those who pose no risk of committing violence; women commonly
fall into this category, but, as discussed, very few community alternatives exist for them. The last section
addresses some of the key issues facing women in prison, women getting out of prison, and those who serve
advocacy on their behalf.

The history of prisons is the history of prison reform, but critics in the new millennium are not seeking an
improved prison, but rather an end to prison through more structured community and victim involvement in
problem-solving (see, for example, Umbreit, 1985; Vass, 1990; Miller, 1991; Morris, 1995, 2000; Galaway and
Hudson, 1996; Consedine, 1999). Currently under the rubric of "restorative justice," though with very different
meanings and applications of the term (Van Ness and Strong, 1997), diverse groups are proposing more
pragmatic, thoughtful and contextualized responses to crime than warehouse-imprisonment. Activist advocates
are linked with and include social critics and academics concerned with the politics and practices of punishment
(see, for example, Foucault, 1979; Auerbach, 1983; Lacey, 1988; Braithwaite, 1989; Reiman, 1990; Zehr, 1990,
Pepinsky and Quinney, 1991; McMahon, 1992; Bianchi, 1994; Christie, 1994; Howe, 1994; Cayley, 1998; Cook
and Davies, 1999).

Antithetical to the strategies of 1990s prison abolition movements, the dominant victims’ rights movements of
the 1990s, with strong retributive motivation, called for longer and harsher prison sentences for offenders, with
the implication that all "offenders" are dangerous and irredeemable. Judges obliged as did politicians, by
stripping prisons of all "frills": for example, in Canada, they slashed funds for university programs in men’s
prisons, even though they were a success by any measure. (Women had never had the benefit of such
programs.) Whereas some administrators in both men’s and women’s prisons still attempt to implement
constructive programs for prisoners (Faith, 1995), so they can use their time constructively and better their
prospects upon release, generally prison is no longer expected to be tehabilitative. (The term "rehabilitate" has
its origin in the ancient practice of casting a person naked into the wilderness to reckon with their offence;
when repentant, they return to the fold fully clothed, at peace with their gods, their dignity restored.)

2! Karlene Faith, Ph.D.Seeking Transformative Justice For Women: Views from Canada. Journal of International Women's Studies Vol. 2,
#1, November 2000 http:/ /www.bridgew.edu/DEPTS/ARTSCNCE/JIWS /nov00/index.htm
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Prison is commonly an experience of social, physical, sensory, intellectual, sexual and material deprivation,
constant tension, sleepless nights, health dysfunction, anger, despair, irritation, lethargy, fear, claustrophobia
and loneliness, in a noisy state human warchouse. For women, separation from their children is often the worst
of the punishment, and the children invariably suffer when their mother is incarcerated, often with lasting
effects. Degrading strip searches and indiscriminate use of pepper spray are commonplace in many prisons
(Faith, 1999). At their most brutal, women’s prisons have been terrifying places of sexual assault and virtual
enslavement by male staff (Faith, 1993: 246-54)). At its best, prison is a dehumanizing place where many
women nevertheless form solidarity with one another for constructive purposes, giving each other empathy,
support, humor and healthy distraction.

Women in prison are not the Amazon beasts of the B-movies. Women who leave prison with their humanity
intact, or expanded, give credit to the emotional support they receive from other women inside, and outside
friends and family who help them sutvive the prison nightmare. Even at its most benign, the prison experience
is not conducive to penance or rehabilitation. It is a setback to lives already set back — through racialization,
histories of sexual and other violent abuse, and socio-politico-economic exclusions. Penal abolitionists seek not
to reform prisons or to supplement the system with "alternatives," but rather to transform the conditions that
first produce injustices and then justify selective incarceration for victims who have offended.

The Gender Factor

Hierarchical power differentials invariably produce methods and systems of ctiminalization and punishment
which are most vigorously applied to young men. The young men under the closest surveillance are those with
the least social resources, who, by virtue of their color or cultural identity, are regarded as de facto adversarial
and therefore dangerous to the dominant classes. Marginalized groups which are perceived as generally docile,
which do not intrude on public life or vie for equality or sovereignty, are left alone. Groups whose leaders
organize in social and legal defense of their human rights are perceived as a political threat, and the crimes of
primarily young men from those groups are punished severely. In North America eatly in the 1900s it was the
Irish who filled the prisons and met the gallows. Half a century later, with the acceleration of mid-century civil
rights movements in the U.S., Irish-Americans were among those who atrested, imprisoned and executed
African Americans. In Canada in 2000, First Nations women constitute less than four percent of the national
adult female population, but almost 20 percent of federally incarcerated women, and they often constitute over
80 percent of women in prairie and territorial jails. In the eastern provinces, African-heritage women are
similarly overrepresented (CCJS, 1999; Faith, 1993).

In male-dominant cultures, across class, it is expected that fathers and husbands will keep track of the comings
and goings of "the weaker sex." In most countries women generally comprise no more than 20 percent of
convictions for illegal actions, and two to six percent of incarcerated persons. In other words, women’s crimes
are usually of such a minor nature (such as shoplifting, or solicitation in public) they don’t call for
imprisonment, unless a woman becomes chronic in her criminal habits, or commits assault or worse. I've met
women who ate serving virtual life sentences (almost 20 years to date) for chronic minor theft when they were
very young; their original sentences were two to three years, but because they have never been able to adapt to
imprisonment, and because their independent ways are interpreted as "bad attitude," they have been tepeatedly
turned down for parole. Partly because there are relatively few women in prison, they receive more attention in
terms of surveillance, but they receive less attention in terms of resources upon which they could build a new
life.

It is axiomatic that in eras when women get uppity, men renew their efforts to tame and domesticate them,
through traditional, cultural, religious and legal injunction. Women who are unmanageable are demonized and
masculinized as a threat to good order. This cyclical phenomenon was illustrated vividly in the USA in the post-
war 1950s, with significant increases in the numbers of women confined for mental or emotional disturbance.
Reactionary attitudes toward women re-surfaced in the 1970s, during a peak period in the Second Wave
women’s liberation movement. For every assertion by women of their equality rights, would-be patriarchs
resisted with re-entrenched gendered biases and smug confidence that the Equal Rights Amendment would be
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again defeated, and it was. In this period, paranoia about women at large exacerbated the stigma of women
labeled "criminal." By the mid-1970s, as an outcome of the "feminization of poverty" and the "war on drugs,"
more women were being sent to prison on theft and drug charges that formerly would have put them on
probation or short jail time.

The media, joining and often leading the misogyny chorale, loudly capitalized on Freda Adler’s work
concerning gender convergences in illegal behaviors (Adler, 1975; Faith, 1993: 60-68): With reductionist finesse,
and without empirical grounding, journalists spread the warning that women’s liberation would be turning out a
new "liberated" breed of ctiminal woman, as violent as any man. These feminist amazons would be as cruel and
predatory as the subjects of Cesare Lombroso, the late 19th century Italian father of criminology. He examined
the skeletons of dead prostitutes to determine that women’s (usually latent) criminal nature was more vile and
dangerous than that of any man — which was why poor, beleaguered men had to keep unruly women under
strict surveillance and control. Similar primitive theories are now being applied to "gitl gangs," which is code
for groups of girls who are not white (Chesney-Lind, 1997).

Presently in Canada, with a total population of approximately 30 million, about 15,000 men are federal
prisoners (serving two years or more), in over 40 prisons across the country according to their levels of custody
classification: minimum, medium or maximum. By contrast, only about 350 women are serving federal
sentences, in one of six prisons that opened cross-country in the 1990s (CCJS, 1999: 58-9). Again by contrast,
in California, a highly carceral state where the total population is likewise about 30 million, over 11,000 women
are serving sentences in prisons across the state in 2000 (approaching the rate for men in Canada). Although all
but 14 percent of women in federal Canadian prisons are classified minimum or medium security, given that
women of all three classifications are held in each of the prisons all are subject to maximum security conditions.
Also, women who are diagnosed by the institution (often erroneously) as suffering a mental health problem ate
classified maximum and held in segregated cells even when it is clear that they pose no threat.

In North America through the 1950s, as noted above, when women defied authority they were more often sent
to a mental hospital than to prison. Whereas bad boys who broke convention were stigmatized or glorified as
bad, bad gitls were feared as mad. From the 1970s onwatd, prison populations have radically increased due to
many factors, including the war on drugs, increasingly punitive courts, and the urgings of technology-driven
contractors representing the burgeoning punishment industry (Christie, 1994). In Canada in 2000, women’s
incarcerated populations have more than tripled since 1970; in California, where many judges serve as generals
in the war on drugs, they have increased almost twenty-fold, far exceeding population increases. In 1972, there
were 600 women in California state prison, and now, to repeat, there are 11,000 plus. In the 1990s, and despite
all the statistically-irrelevant but otherwise sensational headline cases, the rate of serious, violent crime has
steadily decreased in both the United States and Canada for both men and women (CCJS, 1999: 118-26;
DeKeseredy, 2000 ).

The populations of men’s prisons have also radically increased, and women remain a distinct minority in
criminal justice systems. Because most women in prison do not constitute a threat to public order or safety, and
because their incarceration and the displacement of their children is costly to the state as well as in human
terms, reformers have often pressed for reduction in the numbers of women incarcerated and early paroles. To
that end, they urge that resources be diverted from prison construction to alternatives based on expanded
community resources (see, for example, Catlen, 1990; Faith 1995). The current notion of "testorative justice" is
one means by which some women could be diverted from prison into community-based programs, as an
incremental means of closing prisons rather than expanding them. As employed by criminal justice agencies,
however, restorative justice can also have the effects of both "net-widening," that is, extending the boundaries
of criminal justice surveillance and authority, and re-entrenching women’s subordination through informal
conflict resolution which fails to address structural power imbalances.

Restorative Rhetoric vs. Reality

Page 75 of 177



Research Framework for a Review of Community Justice in Y nkon

Community Justice — Gender
In Canada, isolated experiments in "restorative justice” are attempts to bypass the jail and prison systems in
coming to a resolution of harm, though with many definitions of the meaning and purpose of "restorative
justice”" and how best to achieve it. One of the potential benefits of alternative sentencing is that it returns the
challenge of problem-solving to all parties concerned. It acknowledges that offences harm real people, not just
the impersonal state with the power to punish. A former Solicitor General, Andy Scott, defined restorative
justice as "an approach to resolving crime that brings victims, offenders and communities together in an effort
to repair the damage caused by crime" (SolGen, 1998:6).

Commonly espoused forms of restorative justice include circle sentencing (where all concerned parties
ostensibly have an equal voice), community accountability boards, family conferencing, community living and
mediation, all of which seek victim-offender (re)conciliation outside of but accountable to the court of law. The
ultimate purpose, hence the global involvement of spiritual, aboriginal and religious groups, is reciprocal
healing and the creating and strengthening of community through restitution and reparation (see, for example,
Consedine, 1999; Mottis, 2000). As an example of community sentencing, in a First Nations community here in
B.C., a young man who committed a sexual assault was banished by his elders to an unoccupied island, where
he lived alone for more than a year, learning to survive in the traditional ways. The group, including the victim,
must be satisfied that the offender is genuinely remorseful and ashamed, and must trust that he or she will
make amends to those affected directly and also indirectly by the crime. Everyone must work together on a
plan for the offender’s accountability, and the victim has a significant voice in the process, not for retribution
but for resolution.

As expressed at meetings I've attended, critical opposition to "restorative justice” in its newly-institutionalized
forms is coming from First Nations women and from women who work with victims of violence. They
observe the ways that imbalanced power relations affect mediation outcomes. Even if people are theoretically
equal within the healing (or sentencing) circle, in fact they carry their respective status into the circle, and their
status-laden standpoints and biases. Within the dynamic of the circle, a woman is tacitly intimidated by a man
who has abused her; if he has status in the community, other people also may not challenge him. Children,
similarly, would find it difficult to confront an adult abuser.

Critics of restorative justice models do not conversely defend existing criminal justice practices, or assume that
justice or future safety will be served by jailing the offender (Pate, 1994; Hannah-Moffat and Shaw, 2000). But
given the failure of most restorative justice models to reckon with gendered or other power relations, children,
disenfranchised men, and women generally, especially women of color, could suffer even less opportunity to be
heard, to resolve harms done to them, or to heal.

There is a clear need for caution in creating restorative justice alternatives to incarceration, but the basic idea —
to move away from retribution and toward healing — is potentially progressive. Many penal abolitionists and
most decarcerationists (also known as minimalists, who would reserve prisons for those who are demonstrably
violent), tacitly support alternatives while recognizing the need to work on social inequities more generally. As
Solicitor General during the 1990s, Andy Scott pointed to his Ministry’s efforts to cooperate with aboriginal
communities which are seeking self-government. He took particular pride in the Okimaw Ochi Healing Lodge
for a maximum 30 aboriginal women and, in some cases, their children, staffed primarily by Native women.
Opened in the mid-1990s, the minimum security Healing Lodge focused not on judgement of past errors but
on rebuilding one’s life. Located in a pastoral, wooded area in the Saskatchewan praities, the women’s small
cottages are not locked, and they engage in traditional healing practices, including a sweat lodge, with the
support of elder guides. A few women have been able to keep their infants and young children with them
(Faith, 1995).

Predictably, because it is under the jutisdiction of Correctional Services Canada (CSC, 1997), after six years the
Healing Lodge has become more institutionalized, punitive and colonized (Monture-Angus, 2000). CSC has
failed to recognize the contradictions of practicing a healing philosophy within a retributive system governed by
penal ideologies (Kendall, 1994). The Commissioner speaks of the value of restorative justice, and returning to
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communities the opportunity to re-learn how to resolve conflict and repair harm. But the practice is to request
and receive ever-larger portions of the federal budget for new high-tech carceral projects.

The failure of retributive justice to acknowledge socio-political and economic inequities, and the selective
criminalization of members of the most socially vulnerable groups, requires new ways of thinking about crime
and punishment. With Ruth Morris, a leader in the Canadian penal abolition movement, I agree that we must
work toward justice that is reflective of social, economic, political and, often, personal transformation, rather
than restoration. As Kim Pate says, also in agreement, "First we must achieve justice, then when things disrupt
it, we may be better able to restore it" (Pate, 1994:64). Meanwhile, hope is raised at the prospect of reducing the
numbers of people in prisons, applied equitably to both men and women who pose no threat of harm to
others.

At Simon Fraser University, within the School of Criminology, we now have a Centre for Restorative Justice,
and popular, optional courses on restorative justice alongside courses that view prisons uncritically. Some of us
wanted to call ourselves the Centre for Transformative Justice, because restorative suggests returning a person
to a former condition and it was often that former condition and a dysfunctional community that induced the
illegal behavior. Transformative justice affirms that mindful, collective work, within a region or a jurisdiction
but with international alliances, may incrementally transform social conditions and human relations, and build
or strengthen communities. The long-range goal is prevention, rather than reaction. Yet, because government
and criminal justice agencies use the term "restorative justice," as do many community groups, and because the
term has entered mainstream Canadian vernacular, the decision at the Centre was to follow that convention.
Already, across North America, the idea of restorative justice has been co-opted and institutionalized, while
penality is more firmly entrenched in practice.

Theoretically, and sometimes in practice (Consedine, 1999), the restorative approach to decarceration seeks to
divert lawbreakers away from criminal justice and toward reconciliation, with restitution to the harmed
individual(s) and reparation and accountability to the entire community. As advocated by the first CSC Deputy
Commissioner for Women, Nancy Stableforth, eatly paroles, as a means of reducing the prison population,
could be accomplished with satellite apartments, private home placements, women’s centres, and day reporting
centres to meet parole requirements (Stableforth, 1998). This approach would be decarcerative not only
through early release, but, if there were adequate community resources, it would reduce the numbers of women
who are returned to prison for technical parole violations or new crimes. Access to resources generates
opportunities for reconciliation, restitution, reparation and accountability.

Women who have family awaiting them are least likely to recidivate, but few women exiting prison have that
security (Faith, 1993: 183-228). Until the 1970s, few women in North America who had been in prison were
open about it, and people on parole were commonly forbidden contact with other former prisoners (which still
happens). In that decade, the prisoners’ rights movement accelerated, and gradually more women were willing
to speak of their experiences, alongside politicized men who were former prisoners. By now there are networks
of women in various countries who have served time and who are speaking out. Following is an account of a
Canadian group that has demonstrated ways by which individuals can participate in a transformational justice
process.

Strength in Sisterhood (SIS)

A support and advocacy network started modestly in 1994 on the west coast in British Columbia, with
members across Canada. Known as SIS, Strength in Sisterhood, a number of women who have done time (and
women and men who ate allies) have been challenging women’s prison practices: doing research and writing
papers (Boyd and Faith, 1999; Faith, 1993, 1995; Horii, 1994, 1995, 2000; Lyons, 1996; Mayhew, 1997;
Norwich, 1997), and letters to editors (Turner, 1997); testifying at federal and provincial hearings; participating
in grassroots and professional forums and rallies; and, in other ways, protesting human rights abuses in prisons.
SIS members (spanning three generations) have also given both moral and practical support to women in
prison or newly paroled, without any agency involvement. One woman, Kris Lyons, went to court and

Page 77 of 177



Research Framework for a Review of Community Justice in Y nkon

Community Justice — Gender
persuaded judges to release women to her supervision, instead of sending them to prison. She opened up her
rented home as a temporary shelter and became someone the women could talk to, because she understood
their situation from her own expetience, and because she was like family, not an agent of the state.

Kris taught crafts at the prison and became a confidante to women there, and often a friend to them when they
are released. She continues to give public talks, such as at the annual Prisoners’ Justice Day rally, and speaks to
university classes. She did the research for a parolees” housing project, gathered recycled clothing for women
coming out, served as a consultant at community and government hearings, represented SIS at the 8th Round
Table for Women in Prison, in California, and at many other events and conferences.

Kris’s work, like everyone’s with SIS, has been unpaid, consistent with the class bias communicated by the
Deputy Commissioner. Stableforth asserts, "Volunteers, including former inmates who have successfully
reintegrated with the community, can provide ... companionship and support, in addition to being positive role
models" (Stableforth, 1998: 6, emphasis added). Although she recognizes the conditions of poverty to which
most women on patole are subjected, she is detached from the limited resources of the volunteers themselves,
the former prisoners with whom she consults. It is encouraging, however, that she recognizes the value of
former prisoners in assisting women newly released, and that she stresses the importance of keeping women
out of prison. At the urging of the national Elizabeth Fry association (whose Director, Kate Pate, is a highly
admired de facto leader among Canadian activists, and is on the SIS Advisory Board), the Deputy
Commissioner argues strongly against re-imprisonment for technical violations of parole. That she lacks the
authority to enforce her position is characteristic of the tokenism offered by the Corrections branch.

Gayle Horii is another key member of SIS who is active in many ways, and in high demand as a speaker and
consultant. She raised money to assist a woman on parole on the east coast (a talented writer who was seriously
ill and needed a computer). Later she attended this woman’s funeral, 4,000 miles away, offering her support to
her friend’s family. She maintains phone contact with women in jeopardy, such as women locked in isolation in
a men’s psychiatric prison. In the case of a French woman who was losing her mind after years in and out of
segregation in an English-language prison, it was Gayle’s intervention that resulted in a member of Parliament
arranging the woman’s transfer to a reputable hospital in Québec, where she was nurtured back to health.
Gayle has outstanding knowledge of the inner workings and rules of CSC, having studied mountains of official
documents beginning as a prisoner who knew the rules better than the staff. She has firsthand, keen awareness
of the breaches between official policies and daily practices. Her informed eloquence has put some correctional
officials on their guard, but government agencies, as well as community groups, seck her counsel.

The SIS scribe is Des Turner, an effective researcher who submits complaints to officials (c.f. 1997) and letters
to editors, raising public awareness of the workings of Corrections. Retired, he visits the local women’s prison,
and with help from other "SISters," ensures that ptisoners receive Christmas gifts. When women are given
temporary absences, to visit family or prepare for release, he transports them. Through the year he organizes to
educate and solicit support, and attends hearings. Eddie Rouse, the second man on our board, runs community
services for former prisoners, and is a popular community speaker, researcher and regular contributor to
community justice newsletters. The SIS Board includes persons who are not former prisoners, but all decisions
in the group are made with a former-prisoner majority and everyone adheres to decarcerationist, abolitionist
and/or transformational petspectives.

The Issues

The most conservative reason to plead for alternatives to prison is cost. Criminal justice budgets now often
exceed those of education. In 1997, it cost Can. $74,965 to confine one woman for one yeat in one of the six
new prisons. When she is on parole, with periodic supervision, the cost goes down to $9,145 (CSC, 1997: 12-
13). Their prison work is generally domestic in nature: the kitchen, laundry, sewing room, beauty shop and so
on. For this they are paid a top salary of from $5.25 to $6.90 per day of work in 2000. (In 2000, minimum wage
in most of Canada is inadequate for basic self-sufficiency at approximately $7.00 per hour.) Those who are
unable to work (due to age, illness, disability or classification) are given an allowance of $1.60 per day (CSC,
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1997:29). This income is needed for basic hygiene products and other necessities, which they purchase from
the prison commissary. Most items sold in prison cost more than in the "free world."

Among the issues which lead Canadian reformists and advocates to call for alternatives to prisons for women
are the following: racism and lesbophobia as they affect both prisoners and guards; the inequities of plea
bargaining; the net-widening of electronic monitoring; separation of mothers from children; the prison practice
of over-prescribing antipsychotic drugs such as Chlorpromazine; conflicts (as well as some agreement) between
the Union of Solicitor General Employees (prison guards et al.) and independent and organizational advocates
for prisoners’ rights; high levels of illiteracy among prisoners; women’s needs for assistance in filing grievances
against CSC for institutional violations; denial of phone rights on grounds that the phone could be used as a
weapon; the lack of in-prison programs adequate to the diverse needs of the prisoners; the indiscriminate and
excessive use of segregation; unwarranted strip searches of cells and occupants; the increasing numbers of
women in prison who are HIV-positive or living with AIDS, without support; the prolonged incarceration of
women who survived a perilous boat trip from China to claim refugee status.

At the urging of the Elizabeth Fry association, the government conducted a review of cases where women
killed abusive spouses prior to 1990, when the Battered Women’s Syndrome defense was first admitted to
Canadian coutts [R. v. Lavallee, 1990]. The "Self-Defence Review," submitted in 1997 (Ratushny), resulted in
conditional pardons or remission of sentence for just four of 98 women who had applied. (Many were already
out of prison but wanted to clear their name.) Canada was reassured that abused women don’t have a license to

kill.

Another issue of interest in Canada is that of cross-staffing. Most of the six Canadian prisons which have the
mandate to confine federally sentenced women have a complement of men on the staff, who serve in varied
capacities though not commonly in the living units, except when doing patrols during the day in the company
of a female officer. The Edmonton, Alberta prison has an all-women frontline staff, as an expetiment that has
been indefinitely extended. And all of the women’s prisons, at CSC’s behest, have banned the involvement of
men in strip searches. The Honourable Louise Arbour, now a justice on the Supreme Court of Canada,
conducted an inquity into wrongdoing in the notorious Prison for Women (P4W) in Kingston (1934-2000),
notably gangs of men brutally strip searching women in segregation (Faith, 1999). Her findings damned the
system, but she was less cautious than CSC on this issue: she recommended only that men not be involved in
strip searches except in an emergency (Arbour, 1996). Of course, the very duty of the Emergency Response
Team is precisely to respond to any emergency, thus the men by definition would be involved in strip-searching
women (a procedure used in most prison "emergencies," real or contrived) — unless women on the staff were
trained to do that work, which is what happened. In their Darth Vader outfits these women raise the
unpleasant spectre of lookalike male surrogates eager to brutalize other women in the name of institutional
order.

The dehumanizing elements of imprisonment spur reformers to improve prison conditions. However, prisons
are punitive by definition, and no amount of tinkering with them can render them effective for rehabilitation
purposes or for challenging social inequities. Some women manage to use their prison time constructively,
preparing for their post-prison future, but most are killing time or regressing due to stigma and lack of
resources or choices. In Canada in 1990, a Task Force on Federally Sentenced Women (TFFSW, 1990)
advocated that federally sentenced women’s choices be expanded by creating small minimum-security
"facilities," without walls or fences, where their children could be with them in natural settings, but within close
proximity to community services. These homelike places would replace the infamous stone-walled fortress
Prison for Women (P4W), which, as the only federal prison, separated many women from their children by
thousands of miles.

By 1997, five new regional prisons, including the Healing Lodge, had been established, beginning a transfer
process from P4W to Truro, Nova Scotia; Kitchener, Ontario; Joliette, Québec; Edmonton, Alberta; and,
Maple Creek, Saskatchewan. A sixth women’s prison, in Burnaby, British Columbia, had opened in 1991 to
accommodate both provincially and federally sentenced women, weekenders to lifers all under provincial
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authority. In the gradual closure of P4W, women who for dubious reasons were deemed unsuitable to mix with
women in the regional prisons were sent to psychiatric units in men’s prisons.

On May 8, 2000 the last prisoner was transferred out of P4W. This good news would be celebrated if the new
prisons were the alternatives intended by the Task Force. Instead, soon after their construction, they were
transformed into maximum security prisons even though most prisoners are classified minimum or medium. A
few women’s feeble escape attempts at two prisons produced fences and more security hardware for all the
new prisons; any small "crisis" could have justified and rationalized this reinvestment in carceral hardware
rather than community setvices. These prisons are isolated from communities, with some women locked in
maximum security isolation for disciplinary putrposes, ot, if deemed mentally disturbed, confined to maximum
security segregation units on the grounds of four of the regional prisons.

Prisons are unable to provide the basic resources, services and encouragement which most women need if they
are to find even minimal stability outside of prison. To divert funds from prison expansion to much less
expensive community services would offer fiscal benefits to the state and would strengthen communities
overall. Specific services could be provided to former prisoners who request: substance abuse programs; legal
assistance, often needed to regain parental rights; counseling to address issues left over from childhood sexual
abuse or other victimization (80 percent or more of women in Canadian prisons); spiritual gatherings with
those of one’s own faith; parenting classes; job training; finding a doctor or dentist when needed; assistance
gaining housing, utilities, transportation; and so on.

If prisons were replaced with abundant, non-penal community resources, many fewer individuals would
recidivate and many illegal behaviors would be circumvented. If former prisoners were funded to provide
support in the community for women newly released, the transition from one place to the other would be
significantly less traumatic for new parolees. Former prisoners are in the best position to build community with
and for those whose experiences they’ve known. In this reasonable strategy, the state would pay former
prisoners to do this work. They would accept that what happens in a community is of much more practical
worth than what happens behind walls, and that what happens behind walls can have devastating effects on
women lacking support systems upon release.

There is a long tradition of critical advocacy and activist resistance to imprisonment, which, except in cases of
clear and present danger, does not serve anyone’s interests — except those whose income is reliant on the
punishment industry. Women have been an afterthought in the correctional enterprise, but women inside and
out are at the forefront of a movement away from retribution and confinement and toward re-education,
reparation, accountability and restitution through the acting out of community.

My appreciation to SISter-friends Liz Elliott, Gayle Horii, Kris Lyons, Kim Pate and the late Jo-Ann Mayhew,
for their direct or unwitting assistance with this article. Special gratitude to good friend Raman Mann, organizer
of the seminar in New Delhi for which an earlier version of this paper was written. KIF
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5.9. Restorative Justice: Is it justice for battered women? - 2000*

See chapter on offences.

22 Restorative Justice: Is it justice for battered women? Report on PATHS' April 2000 Conference
http://www.hotpeachpages.org/paths/rjConfdoc.html
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5.10. Restorative Justice in Cases of Domestic/Sexual Violence: Healing Justice? - 200023

Part I: Women's Fight for Justice in the Current System

In the first place, the struggle to have violence against women taken seriously in the criminal justice system,
must be placed within the context of the continuing effort for women's equality in other areas of society. The
issue is multifaceted and includes areas such as employment equity, economic issues, health care, social security,
among others. All are intertwined. Therefore, restorative justice and other criminal justice measures should
never be removed from this larger lens as initiatives often are only as effective as the society in which they are
placed. The work must be interconnected and continuous. However, it is to the smaller lens of criminal justice,
and particularly crimes against women, that we now turn.

In his look at restorative justice in Canada, Kent Roach writes: At a practical level, many feminists may have
reasons to be suspicious of and even hostile towards restorative justice. Throughout the last three decades,
feminists have fought to have sexual and domestic violence recognized as true crimes that deserve public
attention and punishment. Restorative justice has the potential to place these gains in jeopardy by allowing such
crimes to be discussed in private settings where women may suffer from a power imbalance and perhaps be
blamed for the crimes. 6 Indeed, the fight to have domestic and sexual violence taken seriously by the criminal
justice system has been hard and long.

Traditionally, domestic violence was treated as a "private problem" and was either "dealt with as an annoyance,
ot even avoided entirely by the formal justice system." 7 Between 1909 and 1960, assaulting a wife was
considered to be legally different from other assaults. 8 Instead, an offence of wife battery required a woman to
prove that there had been a greater degree of bodily harm. Otherwise, a crime was not considered to have been
committed. 9 Marital rape was not recognized as an offence in Canada until 1983. Until that time, it was
presumed that "the martiage contracted endowed husbands with the unrestricted right of sexual access to their
wives." 10 Despite these legal changes, there were still procedural obstacles which kept the abuse of women a
private matter. For instance, in most areas, it was left up to the women to charge their abusive partners. This
left these women prone to pressure, through threats or kindness, not to proceed. 11 Many didn't. This led to
few chatges being laid by police and/ot the Crown, even though both had the ability to lay chatrges over a
woman's objections. 12 This situation was remedied in the 1980s following pressure from women's groups.
Procedural changes were made that forced police officers to arrest men in domestic violence calls if there was
evidence of assault.13 As well, Crown attorneys could no longer drop charges once laid, despite the wishes of
the victim. 14

Eventually, action was also taken to ensure that judges took domestic violence seriously, though this proved to
be more difficult as it was claimed that any directive would "interfere with an independent judiciary..." 15
However, steps were taken to sensitize judges through workshops that focused on the impact of abuse on
women and the implications for society at large, women, batterers and their families, if such assaults were not
taken setriously. As well, it was believed that stiffer sentences would send a message "that wife assault was a
crime, that it would not be tolerated, and that abuseres [sic] would be prosecuted to the full extent of the law."
16 Therefore, calls for harsher penalties were made. All of these actions worked to bring domestic violence out
of the private sphere into the public domain and increase its profile in the criminal justice system. However,
these advances do not necessarily ensure that the needs of battered women are seriously addressed by the
current system. Braithwaite and Daly argue that most men are still not held accountable for their violent actions
against women. This is due to complaints not being filed by women, evidentiary problems and police
indifference, which lead to low rates of prosecution for domestic abuse cases and high rates of plea bargaining

2 Stephanie Coward Ditrected Interdisciplinary Studies, Catleton University December, 2000 Restorative Justice in Cases of Domestic and
Sexual Violence: Healing Justice? http://www.hotpeachpages.org/paths/rj domestic violence.html#IV
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and acquittal for those cases which do go forward. 17 Besides this, there are other concerns regarding the
current criminal justice system.

A report by the Provincial Association Against Family Violence (PAAFV) in Newfoundland, Keeping an Open
Mind: A Look at Gender Inclusive Analysis, Restorative Justice and Alternative Dispute Resolution, reports
that, "Victims have concerns about not being patt of the process and sometimes feel like they are on trial
instead of the person who has committed the crime. This has been particularly true for women who are victims
of abuse and violence. The system is often vety confusing and overwhelming." 18 It also reports that the way
the current system operates tends to keep offenders in the system rather than encouraging them to stop
offending. 19 The Church Council on Justice and Corrections, in its 1996 compendium of alternative justice
programs, highlights these and other concerns with the criminal justice system. The Council notes that recent
research into the experience of victims has found that "contact between the victim and the administration of
criminal justice has been primarily a source of revictimization, frustration, disappointment and annoyance
rather than a contribution to the solution to the victim's problems." 20 It argues that the victim's needs are
overlooked by an adversarial system in which the main purpose of proceedings is to establish guilt and attach a
sentence which has little to do with the actual harm done and does not speak to true accountability. 21
Furthermore, it is argued that the current system overlooks the community context of crime, failing to consider
initiatives that could be taken in order to prevent crime in the future. 22

These concerns are even more prominent within the cultural context of Inuit and other Aboriginal
communities. Pauktuutit Inuit Women's Association of Canada, a national, non-profit otganization
representing Canadian Inuit women, states that there is "...a general consensus amongst all those involved or
affected that the current criminal justice system has been failing Inuit and other Aboriginal peoples across
Canada." 23 I will not expound on this particular research any further as it is well assumed within this field that
this is tragically true. It becomes even more tragic within the context of Inuit and other Aboriginal women
dealing with cases of violent domestic abuse and sexual assault.

Tracy Porteous, a B.C. participant in a conference on domestic violence and restorative justice sponsored by
the Provincial Association of Transition Houses of Saskatchewan (PATHS), summed up some of these
concerns regarding the system:

I think it's important to acknowledge, though, that I think we've also all been saying for quite some time that
the system is far too adversarial, that women and others who have been victimized have been saying that they
feel brutalized by the court process, that they have been revictimized in their involvement. They have been
saying that they don't feel very central to a process that is very, very central and very, very personal. I think that
advocates have been saying that there isn't enough staff in the current system for community services and
police and crown to really be able to deal effectively [with these cases]... 24

Tracy later expressed the thought that moving to an alternate vision might be appropriate, referring to
restorative justice initiatives. 25

5.11. Making It Safe Women, Restorative Justice/Alternative Dispute Resolution -20002+

Introduction

This document is written to increase awareness about the dynamics of abuse and violence, and the ways these
realities impact women participating in programs based on Alternative Dispute Resolution and Restorative

24 Provincial Association Against Family Violence Newfoundland and Labrador Making It Safe Women, Restorative Justice and Alternative
Dispute Resolution. This project was funded by Status of Women Canada. This handbook was printed by the Department of Justice,
Government of Newfoundland and Labrador. July, 2000http://www.nfld.com/~paafv
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Justice. The information and analysis will help inform policy makers’ choices in developing and implementing
programs and policies that appropriately respond to women’s diverse needs. We suggest guiding principles,
introduce Gender Inclusive Analysis, provide discussion, and pose questions that will deepen program and
policy analysis.

This work builds on Keeping an Open Mind: A look at Gender Inclusive Analysis, Restorative Justice and Alternative
Dispute Resolution published in June 1999 by the Provincial Association Against Family Violence (PAAFV). The
PAAFYV is the umbrella organization for shelters and transition houses in Newfoundland and Labrador and as
such, works on promoting and protecting the interests of women and children. The PAAFV is concerned
about the justice system, courts, and alternatives to court because these systems impact the lives of women and
children in or leaving abusive or violent relationships. Women and their setvice providers’ concerns about
alternatives to court are specifically based on:

. development of policy and programs without consulting community and women’s advocacy groups,
and without a gender inclusive analysis

° development and implementation of programs which minimize the context of abusive and violent
relationships
° introduction of programs in haste and for cost-saving purposes with the result that women and

children are put in dangerous positions and abuse and violence are decriminalized

In this document we address both processes that are considered alternatives to court and the thinking that
greatly influence these processes. Our understanding of Alternative Dispute Resolution and Restorative Justice
is as follows:

Alternative Dispute Resolution (ADR) is a term used to describe a number of different processes for
resolving disputes. “Alternative” refers to resolving disputes without bringing them before the court. In ADR,
the people with the problem name the issues that need to be discussed and work at creating a resolution. They
have more control over matters than if a lawyer was negotiating for them or if a judge was making a decision
about their problem. These programs are usually associated with non-criminal types of disputes. The processes
include Interest Based Negotiation, Conciliation, Mediation, Facilitation, Arbitration and Court Annexed ADR.

Restorative Justice (R]) is most commonly associated with the criminal justice system. It is not a distinct
model or system — it is sometimes described as a philosophy and other times as a vision. In many respects it is
like choosing to look at conflict, crime and community through a particular lens - a lens that keeps in mind the
needs of the victim, the community and the offender. R] encourages dialogue and responsibility for past
behaviour while focusing on future problem solving and an understanding of the obligations created by the
offence. Restorative justice views crime as a violation of one person by another, not simply a breaking of the
law. Programs based on R]J principles can include Community Justice Forums, Sentencing Circles, Healing
Circles, Victim Offender Mediation and Family Group Conferencing. A restorative justice way of thinking can
influence the way any alternative conflict resolution program operates — whether the program is dealing with a
dispute over money or property, the misbehaviour of a young person which falls short of being reported to the
police, a parent/child relationship which draws the attention of Child Welfare, or adult criminal behaviour.

In Newfoundland and Labrador programs of this type have been in existence for many years:
e Youth Diversion
e  Unified Family Court Mediation Services
e Community Mediation Services.

More recent programs include:
e  Small Claims Court Mediation
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e Sentencing Circles in Conne River and
e Community Justice Forums in Happy Valley—Goose Bay
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Alternatives to the courts are being explored partly because of complaints about cost and time delays. Many
feel the justice system simply does not help them with their problems, and sometimes does more harm than
good. More and more people ate rejecting the “win-lose” approach of the courts and want to solve their
problems without the formality, expense and unintelligible rules of the justice system. In criminal law, victims
want a process which pays more attention to their needs and the harm that has been done to them, the
community wants an end to unacceptable behaviour and governments are concerned about escalating costs.
There is a growing interest in exploring new ways to deal with conflict.

However, we must also recognize that government does not have a regulatory framework for these programs,
and there are no common standards for training, implementation or monitoring. In this unregulated climate,
someone with one day of training can set themselves up as a mediator or facilitator. If a person is not satisfied
with the service received, avenues for making a complaint are even fewer than those available in the justice
system. Alternatives such as criminal adult diversion and the promotion of mandatory family mediation for
resolving child custody and access, generate fear and concern that the impact of abuse and violence as a ctime
and as a factor in family disputes is diminished.

This document hopes to stimulate thinking, discussion and understanding. While written for policy makers and
those implementing programs, we hope it is useful for those considering using an ADR or RJ based program.

e Section I outlines the guiding principles and assumptions which inform our thinking on the
appropriate response to abuse and violence in programs based on Alternative Dispute Resolution
and Restorative Justice.

e Section II briefly describes gender inclusive analysis (GIA) and the benefits of applying GIA to
these programs.

e  Section III highlights concerns regarding women in abusive and violent relationships, and raises
questions that inform good policy and program development.

e Section IV offers questions that encourage analysis of the design and operation of ADR and R]
based programs in relation to the needs of women. Some of these questions appear in text boxes
in prior sections and others are new. This section can be used as a workbook in policy and
program development.

Section I: Guiding Principles and Assumptions

The following guiding principles and assumptions reflect the values which inform our thinking on the
appropriate response to abuse and violence in programs based on Alternative Dispute Resolution and
Restorative Justice. We recommend these principles inform all policy development and program
implementation.

Recognition of Systemic Inequality:

e Women in our society have not yet reached equality with men and women are not all the same.
Women can be further disadvantaged by age, the colour of their skin, religion, sexual orientation,
race, ethnic background, disability and income. These differences must be understood and
integrated into public policy.

Features of ADR and R] Based Programs

. Any intervention by ADR and R]J based programs dealing with abuse and violence against women and
children must ensure protection from further abuse and violence.
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. ADR and R] based programs must work towards empowerment of women, children and other
victims. Participation must be voluntary; overt or subtle pressure to patticipate must not be tolerated.

. Programs dealing with criminal behaviour must respond to the victim’s needs as she defines them.
High priority must be given to the safety of the victim and the community. It is not the victim’s
responsibility to create an opportunity for the offender to restore the harm done.

Appropriate Use of ADR and R] Based programs

. ADR processes and R] based programs ate sometimes appropriate alternatives to the court system,
not because they are cheaper justice, but because they suit the particular circumstances of the people
involved.

. ADR and R] based programs must be fully funded and supported by appropriate complementary

services. If the community, through establishment of programs, is empowered to respond to crime
and wrongdoing, it needs tesources to accomplish this goal. Government must remain accountable
for protecting society and providing services.

. Alternative programs cannot replace the court system nor diminish the need to improve the current
system. The court is the appropriate intervention in situations when there is no cooperation between
the parties, where a court ruling on a case may result in the law being changed, where the control
offered by the justice system is required or where punishment by jail is required to show disfavour for
criminal actions. Concerns about the court system and the demands for improvements must be
addressed.
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Section II: Why A‘pply a Ger.lder (Adapted from Boland and Wychreschuk, 1999 and

Inclusive Analysis? Hebert, 1998)

gl

Gender inclusive analysis offers a mechanism by Gender Inclusive Analysis: a tool and approach
which to recognize and identify assumptions made that can be used to correct biases that impact on
about women and their place in society. Many of these  |women. It recognizes that to the extent that a
assumptions are not accurate and must be corrected policy has an impact on people, it will very likely
because they put women at a disadvantage have different impacts on women and men
economically and socially. Gender inclusive analysis because they have different roles, expectations and
ensures that the perspective of all women are life experiences. It identifies differences arising out
incorporated into policy and programs with the aim of  |of the gender division of labour, and out of
achieving equitable results for both men and women. unequal access to power and resources, and
Very simply, a gender inclusive analysis asks that assumes that these differences can be changed.

women’s needs and perspectives be taken into
account, including the ways that race, age, religion,
sexual otientation, colout, ethnicity, ability/disability and economic status affect these needs and petrspectives.

Women’s lives are marked by inequality. Major differences between women and men persist in many areas of
life including occupational status, employment, income levels, family responsibilities, education, social status,
political influence and vulnerability to violence. Differences exist among women based on their age, religion,
sexual otientation, colout, race, ethnicity, ability/disability and socio-economic status. Women’s needs,
petspectives and values are shaped by their experiences and differ from men’s. Unfairly, men’s reality and
understanding dominate public policy and are taken to be “the” human reality and understanding. Correcting
this imbalance is the goal of gender inclusive analysis.

Women continue to encounter discrimination in the justice system - in the laws themselves, the procedures
used and in accessing the system. They frequently see their experience disregarded. An illustration of this is
found in court judgements on sexual assault cases, particularly with regards to whether consent was given or
not. The law operates by legal categories and if our experiences do not fit into those categories, the protection
of the law is limited. Often important factors about women’s situations are not allowed to be stated in court.
For example, in decisions about custody of children, some judges will not listen to evidence about the father’s
abusive behaviour towards the mother. Women also report that factors like race and disability and how these
affect their circumstances are not always considered by the courts.

These same dangers also affect alternative programs. Some fear these programs present even greater

possibilities for injustice and harm to vulnerable groups because they are less open to the public and have fewer
accountability structures.
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As an example, Restorative Justice envisions the community
taking significant responsibility for conducting programs. The

creation of new positions of authority creates concern about |Has the Process for Developlng the Program |
the participation of diverse 1been Inclusive? )
community members and how their views are included. The :i " Who is involved in Z;dz;l;ti;gz the ?fa=lu=ez,= T
dynamics of communities involve relationships of power - the  1principles and goals of the program? Who is
existence of dominant groups based on age, religion, colour, :missing?

ability/disability, gendet, race, socio-economic status, ethnicity, !

and sexual orientation; those that lead and those that are led. We 12, What processes ensure women from diverse

cannot assume communities are healthy or safe, or are concerned,commumty groups ate represented?

with creating an equitable status for all their residents. Safeguards

must be developed to prevent possible misuse of power created IHow Are Referrals Made to the Program?

by the alternative programs. 11. Who has a patt in recommending a case be dealt
(with by the program? Who does not?

Most Restorative Justice based programs claim a victim-centred 1

approach. However, closer examination may reveal the 12. Who has power to veto a case referral? How is it

offender’s needs are primary. Victim centred means the views  |done?

and experiences of victims must be evident in the design, I

implementation and evaluation of programs. Consultation with 3. In criminal conflict, who defines what behaviour

victims and their advocacy groups at the program planning stage |is considered inappropriate and subject to the

will identify how best to serve them. lprogram> Is it limited to actions defined by the law
1as criminal?

Much of the hope surrounding Alternate Dispute Resolution and

Restorative Justice concepts is based on reotienting our thinking about conflict resolution, truly listening and
creating an opportunity for mutual understanding. ADR and R] based programs share some of the same values
promoted in gender inclusive analysis. For instance, ADR promotes the notion that people in dispute should
control the definition and the resolution of their problem, the assumption being that participants are more
likely to honor a resolution they generate than

one imposed from the outside.

iHow User Friendly is the Program?

To be effective, all programs must strive to be
inclusive. The consideration of gender and
diversity issues is essential to sound po]jcy and 1. Have program materials been printed in languages which
program development. We have an opportunity to :reflect the community composition?

avoid repeating past mistakes and to create policy |
and programs sensitive to marginalized groups. A {2. How is program information made accessible to those
ctitical step in this process is to listen to and act onjwith low literacy?

the views of all members of our society.

3. How is the quality of interpretation services ensured?
Are they professionally trained to deliver this service?
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Section III: Violence Against Women

Not all abusive or violent behaviour is defined as a ctime by 1z ==g= === ==c-—-=2-—-------------- I
our criminal justice system. Whether it is a crime or not, = - - =Ll oo T o oo
violence and abuse have a profound impact and are much too

prevalent. “Oune balf of all Canadian women have experienced at least one incident of physical or sexual violence since the age of

76.” (Statistics Canada)

ADR and RJ based programs are being introduced in the context of a long history of insensitivity and lack of
understanding in the courts about the dynamics of abuse and violence and power imbalances in relationships.
Women and other victims of violent crimes have been
marginalized by a system that does not meet their needs.
Women dealing with family disputes have felt that they and their
children have been put into danger by insensitive lawyers and
judges. By way of example, if the abuse or violence in a relationship is not believed or understood and shared
custody or visiting rights is ordered by the court, further abuse or violence can result from this contact. Many

[Definitions of Abuse |

men become much more aggressive after the women have broken free from the relationship.

Cateful planning will ensure the same insensitivity and

mistakes are not repeated in alternative programs. fmmmmmmmm e mmm ,
1

A recent report stated that family mediation with an abuser :_ ____________________________ 1

can result in re-victimization if proper safeguards are not :'The Mediator/Facilitator

present: 1 L.Are the mediators or facilitators professionals
1who are knowledgeable about and have experience

“Abused women reported intimidation and re-victinmization in mediation :Working with family violence?

regardless of the form of abuse: physical, sexnal, emotional, psychological or

[financial. Women reported that their mediator or conciliator minimized :2. What training regarding the dynamics of abusive

emotional, psychological or financial abuse, or simply did not recognize certain| and violent relationships and power imbalances has
bebavionrs as abusive. When women brought up the fact that their ex-partnertheen completed? How much training? Hours,

was harassing, stalking, or otherwise continuing fo abuse them during the  \Days? s this subject integrated throughout

mediation, their mediators did not terminate mediation.” :training? Is it given the same priority as other
1aspects of the training (procedure, ethics, etc)?

(Abused Women in Family Mediation: A Nova Scotia Snapshot, i

ptepared in January, 2000 by the Transition House Association of}3, \What are the requirements for continuing

Nova Scotia (THANS Report) 8) 'education and oneoine professional develobment?

In criminal law, women’s fears about restorative justice in part

stem from recent sentence reform, particularly the use of conditional sentences for a wide range of offences
including sexual offences, harassment, stalking and hate crimes. Women’s advocacy groups lobbied

unsuccessfully for the exclusion of “violent” offences from the reach of these sentences. The Federal

government did not impose restrictions, and in 1999 the

Supreme Court of Canada upheld the use of conditional "The égrée_n_ir;g_T_o_ois """""""" I
sentences for sexual assaults. Tt T T
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Conditional sentences mean offenders avoid jail by serving time at |7~ - - -2~~~ -~ =~~~ -~ < ---S--=J-2- -~
home under court imposed conditions — usually seen as easy

punishment or no punishment at all. Although conditional :psychological abuse and physical violence? Do they

i 1 1 1 1 J e . . . . .
sentences are not based on restorative justice prmclples (they were | 1o formation about the degree of intimidation
probably introduced to reduce reliance on incarceration and for cost!

: . 1and control in the relationship and not only the
saving reasons), their use for the above offences represents the

'1. How effective are the screening tools? Do they !
1
1
1
1
I
1actual incidents of abuse? Adapted from Goundry et |
1
1
1
1
1
1
1
1
1

1incorporate indicators for emotional, financial,

decriminalization of abusive and violent behaviour against women. 1 75 73
Consequently, women are very cautious about programs introduced !
to reduce demands on the criminal justice system. The need for
vigilance when it comes to identifying the needs of women who
have been subject to abuse and violence cannot be overemphasized.
This issue is discussed in greater detail throughout the document.

12. How much time is spent on screening or case
1selection? Is this limited by time? funds or other
iresources?

1

Participation:
Voluntary or Coetcive? '
:1. How does the program make it safe for her to

Although family mediation is not mandatory by law, women are 1participate? Has the immediate danger to her, the
often told it is best to try mediation before going to court. This ichildren and all that belongs to her been truly revealed
happens even when they have recently left an abusive or violent tor has it been minimized?

relationship and are living in a shelter for women. Women will likely

hear this from legal aid lawyers and court staff. Even if women get 12. What measures are taken for her safety before,

to the courtroom there is a strong likelihood some judges, before :during and after the program? Separate meetings in

proceeding further, will adjourn the matter and “suggest” trying 1the case selection process? Elimination of the

mediation. 1possibility of accidental meetings? Non-disclosure of
:her and the children’s whereabouts? Seating

The laws on child custody and access create a strong pressure to be |arrangements? Contact after completion of the

“cooperative” with the other parent. Participation in mediation has 1process?

come to represent cooperation and in many situations is encouraged:

despite known abuse and violence in the relationship. Some judges }3. What external support and resoutces are provided?

and professionals believe unless there is proof of physical abuse to 1Involvement of suppott persons - advocate, health

the children they suffer no harm. The implicit assumption — 1advisor? Use of legal advisor? Has adequate time been
witnessing their mother being abused does not count as harm. :allowed to ask questions and reach decisions?

1
Women also feel internal pressure to avoid court. A woman who 4. Are mandatory minimum conditions incorporated
has left an abusive relationship and whose partner is showing iinto the resolution of criminal type problems?

remorse for his behaviour (some call it the honeymoon phase), want!
to believe his intentions will result in change. She may choose “not 5. When no appatent physical threats exist, are equally
to take him to court” in order to support this belief. Of course, she |important “safety” concerns considered? For instance,
may also choose an alternative process in an attempt to defuse his :does she have fears about losing custody of her
escalating violence. ichildren to him or to Child Welfare?

1
These influences mean we must be vigilant about whether ~ ~ T T T m T m T
patticipation is truly voluntary in family mediation. Women and ~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _________
other victims of crime face similar pressures in criminal matters. Cleatly, ,Is Participation Voluntary?
thorough assessment must be completed prior to participating in
alternative programs. Likewise, choosing to terminate participation at
any point must be acceptable and without repercussions.

Power Imbalance
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As patt of day-to-day life, we expetience power imbalances in our :
pattner/spousal, family, friend and employment relationships. We are 12. What ensures prospective parties are
constantly shifting back and forth between having more or less power in  not pressured to engage in or continue
relation to those around us, with our immediate community and society as :With the program?
a whole. Many times it is not harmful or problematic. '

13. What overt and subtle pressures

However, power imbalance is a major concern when power is used to 1“encourage” participation in the process?
control what another person does — when it is used to intimidate and 1What messages come from the court,
threaten — and when it results in abuse and violence. Power imbalance is a |social agencies, the police, family and the
very important factor when a person has been victimized and feels little  !communitv?

control over what is happening to them and around them. In criminal

conflict, it is critical that the process intended to correct the wrongdoing does not repeat the degradation and

loss of control experienced through the original offence. This is true in circumstances involving strangers or

people who know each other well.

Unequal power differences may not be readily ‘Power Imbalance _____________________

obvious. In abusive or violent relationships

intimidation and manipulation is often subtle.

Women who took part in the THANS research :-I;l_tf_le_I;r;)ér_ar_n_s_t;u::t_u;e_? ___________________

report said: 11. Is the program closely associated with other systems or
linstitutions? Church, RCMP, court ? How might this affect

“l had a very hard time saying “no” to him. I agreed to | the participants?

things I regret. I was too scared to stand up for myself. 1

(Dartmonth)” ( 7) 12, Ts it possible abusers who have not been challenged are
iinvolved with program implementation? What kind of

“No one knows like I do what be’s capable of. And I had vscreening provides protection against their involvement?

never crossed him before. He banged his fingers on the :

table. That brought back too much...I broke down. (Dighy |3. How does the facilitator/mediator handle the power

area)” (7) :imbalance between herself and the parties?
1
“He can just look at me and scare me; it’s hard for |Between the Parties?
someone who's had a really good life to understand that.” 1. How and when ate power imbalances between the parties
(10) 1assessed?
1

1
Most women leaving an abusive relationship will '2. How does the program respond to unequal power
have a difficult time negotiating, on their own, a 1between the parties?
fair deal about children and property sharing. An |
abuser’s influence is enormous and the power '3. What techniques to balance power are used? Provision of!
imbalance severe. A woman who has been abused ilegal counsel? Support person is present during the process? 1
for years may suffer a loss of control and feelings |Seating Plan? Separate meetings? Provision of Counseling? |
of helplessness. She may be afraid to challenge i Termination of the process when appropriate? :
him on anything. Without an understanding of thei '
dynamics of abuse and violence in relationships, ~~ T T T T T T mTTTTT
this lack of challenging may be misinterpreted as a
willingness to compromise.

When power imbalance is recognized, many mediators claim their skills combined with balancing tools can
help balance the unequal power between the parties. Power balancing techniques include ensuring legal counsel
and /ot a suppott person is present throughout the process, provision of counselling, arrangement of the
seating plan in the mediation, using opportunities to meet separately with the parties, and maintaining the
ability to terminate the process at any time.
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Some are skeptical of this claim:

It defies the imagination to think of the skill required to empower a depressed wife with low self esteen who
believes in traditional sex role ideology, fears confronting ber husband, and has no occupation outside the
home. Nor can the mediator significantly improve the wife’s psychological and emotional state.” (Goundry
et al, footnote 100, 41)

The effects of an abusive and violent relationship on a woman are far reaching. Policies and programs can
demonstrate support to her by:

e acknowledging she is the best one to determine her safety

e  supporting her right to self-determination

e demonstrating a commitment to her empowerment

Should ADR and R] Based Programs Deal with Situations Involving Abuse or Violence?

Women’s past expetiences with courts and other social agencies raise legitimate concerns that the same
insensitive and possibly dangerous handling of situations may be repeated in ADR and R] based programs. The
many different kinds of programs do not make it easy to develop one policy and provide simple answers. For
example, various programs dealing with criminal matters intervene at pre-charge, post-charge, pre-sentence and
post-sentence time frames. The point of entry raises different issues, possibilities and vulnerabilities for women
who have been subjected to abuse or violence.

Women’s advocacy groups across the country are lobbying for the exclusion of cases involving abuse and
violence from family mediation and programs dealing with criminal cases. They point to the re-victimization
individuals have experienced in these processes. They have seen these programs introduced without proper
resources. They believe long term research is required.

. A principal recommendation of one of the few qualitative research reports on family mediation states
“..if any bistory of physical, sexual, emotional, psychological or financial abuse comes to the attention of a conciliator,
mediator, lawyer or judge, the parties should not be considered candidates for self-representation in less-formal justice

processes such as mediation.” (THANS Report 8)

. The “exceptional circumstances” provision (it allows regional Crown Counsel to divert certain
VAWIR (violence against women in relationships) offences to alternative measures and
restorative justice programs) should be eliminated in relation to VAWIR, sexual assantt, child sexual
abuse, criminal harassment, and hate-motivated offences until there is an opportunity to conduct all of the
necessary research, analysis and evaluation of these initiatives and consult with all of the affected parties.”
(Goundry, BC Assoc iii, 1)

. “The Canadian Association of Sexual Assanlt Centres is strongly opposed to the use of ADR/R] in cases of violence
against women including, but not limited to, women in violent and abusive relationships.”
(CASAC Statement on Alternative Dispute Resolution/Restorative Justice)

However, many restorative justice based programs provide services which may complement the criminal justice
system and effectively function side by side. The timing of participation in the program is a significant element
— as an example, a victim may choose to take part in a “reintegration” circle after the offender has served his
jail time and before he returns to their community. Considerable preparation is necessary, and cleatrly, resources
and support are required. For some women, over time and with adequate supports, family mediation may
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provide a way to resolve difficult disputes. Is it reasonable to eliminate these options totally if they prove to
serve her needs? Proponents of alternative programs and restorative justice suggest:

e we need new ways to deal with conflict in personal and community relationships

e  programs need not be “instead of court” but an opportunity for participants to make steps
toward taking back personal power lost through abuse and violence

e the experience is potentially transformative and empowering
e  screening out inappropriate cases can be done with confidence and care

If and when options are made available for those who want a choice, it must be an informed choice and
voluntary in the broadest sense. In addition, we must recognize that women in abusive and violent relationships
are participants in programs even though they may not identify themselves. The shame, secrecy, intimidation
and fear result in highly developed skills for hiding the abuse and violence — no screening tool will be able to
pick up on all cases.

Court may be appropriate for several reasons, and programs must not be substituted where that is the more
appropriate venue. Once abused women report abuse or violence (statistics suggest that only one in ten do
report) they want public acknowledgment of the wrongdoing and the courts provide the strongest disapproval.
Sometimes court orders provide the best option for controlling his behaviour — for instance, a court order
restricting contact with children may work because the abuser fears the consequences when a court order is not
honoured; an added benefit is a more effective and efficient police response when it is not followed. Despite its
shortcomings, court remains the first and best choice for many women who have decided to get out of an
abusive or violent relationship.

Section IV: Questions for Discussion and Analysis:

This section provides questions to stimulate discussion about the inclusion of situations involving abusive and
violent relationships in ADR and R]J based programs.

Some of these appeared in the preceding sections along with a discussion on the topic. Although of equal
importance, other questions do not appear elsewhere in this document because they are self-explanatory.

Community Involvement - Inclusive?

1. Who is involved in articulating the values, principles and goals of the program? Who is missing?

2. What processes ensure women from diverse community groups are represented?

How Are Referrals Made?

1. Who has a part in recommending a case be dealt with by the program? Who does not?

2. Who has power to veto a case referral? How is it done?

3. In criminal conflict, who defines what behaviour is considered inappropriate and subject to the program? Is
it limited to actions defined by the law as criminal?

User Friendly?

1. Have program materials been printed in languages which reflect the community composition?

2. How is program information made accessible to those with low literacy?

3. How is the quality of interpretation services ensured? Are they professionally trained to deliver this service?
Screening for Abuse and Violence The Mediator/Facilitator

1. Are the mediators or facilitators professionals who are knowledgeable about and have experience working
with family violence?
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2. What training regarding the dynamics of abusive and violent relationships and power imbalances has been
completed? How much training? Hours, Days? Is this subject integrated throughout training? Is it given the
same priotity as other aspects of the training (procedure, ethics, etc)?
3. What are the requirements for continuing education and ongoing professional development? How is this
monitored?
The Screening Tools
1. How effective are the screening tools? Do they incorporate indicators for emotional, financial,
psychological abuse and physical violence? Do they elicit information about the degree of intimidation and
control in the relationship and not only the actual incidents of abuse?(Adapted from Goundry et al 72-73)
2. How much time is spent on screening or case selection? Is this limited by time? Funds or other resources?
3. How are screening tools evaluated? When was this last done? How often is it done?
Participation: Voluntary or Coercive?
1. Is referral to the program mandatory?
2. What ensures prospective parties are not pressured to engage in or continue with the program?
3. What overt and subtle pressures “encourage” participation in the process? What messages come from the
court, social agencies , the police, family and the community?
4. What information is given to the woman leaving an abusive relationship about the pros and cons of using
the alternative program instead of the court? By Whom? When?
5. What support is provided to assist her to make the decision?
6. Does she have ready access to legal information about her rights and the implications of using the program
in relation to these rights? When is this information made available? By whom?
7. What supportt system is provided throughout the process?
8. What is done to ensure participation remains voluntary? What are the repercussions for choosing to
terminate mediation?
Safety
1. How does the program make it safe for her to patticipate? Has the immediate danger to her, the children and
all that belongs to her been truly revealed or has it been minimized?
2. What measures are taken for her safety before, during and after the program? Separate meetings in the case
selection process? Elimination of the possibility of accidental meetings? Non-disclosure of her and the
children’s whereabouts? Seating arrangements? Contact after completion of the process?
3. What external support and resources are provided? Involvement of support persons - advocate, health
advisor? Use of legal advisor? Has adequate time been allowed to ask questions and reach decisions?
4 Are mandatory minimum conditions incorporated into the resolution of criminal-type problems?
5. When no apparent physical threats exist, are other equally important “safety” concerns considered? For
instance, does she have fears about losing custody of her children to him or to Child Welfare?
Power Imbalance In the Program Structure?
1. Is the program closely associated with other systems or institutions? Church, RCMP, court? How might this
affect the participants?
2. Is it possible abusers who have not been challenged are involved with program implementation? What kind
of screening provides protection against their involvement?
3. How does the facilitator/mediator handle the power imbalance between herself and the parties?
Between the Parties?
1. How and when ate power imbalances between the parties assessed?
2. How does the program respond to unequal power between the parties?
3. What techniques to balance power are used? Provision of legal counsel? Ensure support person is present
during the process? Seating Plan? Separate Meetings? Provision of Counseling? Termination of the process
when appropriate?
Legal Representation For Family Mediation
1. Do parties have access to legal counsel? Who pays for it?
2. Is independent legal advice available prior to, during and after the mediated agreement has been finalized?
3. Are legal and accounting /financial professionals available for consultation? To whom and on what terms?
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For Victims of Criminal-Type Behaviour
1. How does the program ensure victims have access to adequate legal advice regarding the implications of
using the program instead of the criminal justice system?
Standardization of Training, Certification and Continuing Professional Development
1. Are the mediators or facilitators professionals who are knowledgeable about and have experience working
with family violence?
2. What training have the mediators or facilitators received regarding the dynamics of violent relationships and
power imbalances? How much training? Hours, Days? Was this subject integrated throughout the mediation
or facilitation training? Was it given the same priority as other aspects of the training (procedure, ethics, etc.)?
3. What are the requirements for continuing education and ongoing professional development? How is this
monitored?
Facilitator/Mediator Accountability Family Disputes
1. Is the mediator associated with the criminal justice system? The church? How might the association affect
people who are using the program?
2. What is the personal and employment history of the mediator? How might this influence the handling of the
case?
3. What mechanisms are in place to allow challenges to mediator bias?
4. Does the program have an audit/review on an annual basis to determine the fairness of agreements?
5. Does the mediator assume responsibility for the safety of women and children once abuse is disclosed?
Criminal-Type Conflict:
1. Is the mediator/facilitator associated with the ctiminal justice system? The church? How might the
association affect people who are using the program?
2. What is the personal and employment history of the mediator/facilitator? How might this influence the
handling of the case?
3. What mechanisms are in place to allow challenges to mediatot/facilitator bias?
The System to Register a Complaint about the Program
1. What formal complaint mechanisms allow parties to register difficulties encountered with the program or its
staff during the process?
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Confidentiality Family Disputes

1. What are parties told about the limits of confidentiality? When are they informed about this?

2. What information is given to parties about possible consequences of disclosure of facts in the mediation
process? Who gives this information? When?

3. What information is given to parties about how information revealed in mediation might be used if the
mediation terminates without an agreement? In subsequent court proceedings?

4. How is full disclosure of financial statements ensured?

Criminal-Type Conflict

1. What are both the victim and offender told about the limits of confidentiality? When are they informed
about this?

2. Are the limits of confidentiality discussed with all participants involved (eg. all those in a sentence circle)?
3. What information is given to the victim about the possible consequences of disclosure of facts to the
offender and others involved? Who gives her this information?

4. What information about the implications of disclosure of facts and admissions of responsibility are given
to the offender?

Record-Keeping System

What information should be included in the record-keeping system?

. issues in dispute?

. length of time to conclude the process?

. number of meetings?

. cost to the parties?

. substance of the agreements?

. number of clients screened out of process, and why?

. number of unsuccessful attempts at process, and why?

. return rate to the process?

9. number of parties who ultimately end up in court?

10. whether lawyers were involved, and if provided by legal aid?

11. who uses the process?

12. other information relevant to particular program?

(Adapted from Goundry et al, 71)

Research, Evaluation and Monitoring

1. How is the program monitored and evaluated?

2. How are results and outcomes considered?

3. Will records kept add to our understanding of the issues of concern to women?
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5.12.First Nations Women as Keepers of the Culture-1999?*°

Preface

This paper represents my understanding of the roles and responsibilities of First Nations Women as
Keepers of the Culture. These understandings are offered with respect and without "misinterpretation ot
patronization". As Patricia A. Monture Okanee has written, "[a]ny inaccuracy or vagueness must become
my responsibility as the one who has woven this article together."(1)

As a non-First Nations woman, I am aware of the "limits of my cultural experience and the necessity of
intense and detailed sensitivity to" First Nations peoples.(2) I am also aware that many First Nations
women are tired of having white women, ‘interpret, empathize and sympathize with First Nations
women.’(3) I believe however that I have a responsible to understand First Nations peoples as best I can,
"recognizing and attempting to overcome my cultural biases".(4) This paper represents my attempt to catty
out this responsibility.

1.0 Introduction

In searching for solutions to the myriad of problems (5) faced by First Nations(6) peoples, First Peoples are
increasingly turning to traditional beliefs and teachings.(7) It is thought by some that First Nations women
are the key to the survival of the First Peoples. Rose Auger, for example, an elder, has observed that

"... Indian people must wake up! They are asleep!... Part of this waking up means replacing women to their
rightful place in society. It’s been less than one hundred years that men lost touch with reality. There’s no
power or medicine that has all force unless it’s balanced. The woman must be there also, but she has been
left out! When we still had our culture, we had the balance." (8)

Starting from the presumption that First Nations women lie at the heart of this balancing and reclamation,
I consider the impact of residential schools and the Indian Act on the ability of First Nations women to be
‘keepers of the culture’ today.(9) I argue that the advent of the residential school system and the imposition
of the Indian Act have negatively impacted upon the ability of First Nations women to fulfil their role as
keepers of the culture by negating the egalitarian relationship that existed amongst First Nations men and
women and the importance placed on home and family life. I also suggest other factors that challenge
women’s role as keepers of the culture, including a form of "role strain"(10) expetienced by First Nations
men and the violence in First Nations communities. Given the extensive splintering of First Nations
traditional ways and the violence done to the roles of First Nations women, I query whether it is possible

25 Susan Haslip First Nations Women as Keepers of the Culture: A Consideration of the Roles and Responsibilities of First Nations
Women http://www.sifc.edu/Indian%20Studies/IndigenousThought/fall99 /Keepers.html

Page 99 of 177



Research Framework for a Review of Community Justice in Y ukon
Community Justice — Gender

for First Nations women to be keepets of the culture in light of Rupert Ross’ "house of card" metaphor to
describe culture. I suggest that the strength and resiliency displayed by First Nations women indicates not

only that culture is not as fragile as Ross’ metaphor suggests, but also that "a nation is not conquered until
the hearts of its women are on the grounds."

2.0 Corruption and Its Impact
2.1 Residential School System

One factor contributing to the challenge facing First Nations women as keepers of the culture is the effect
of the residential school system on First Nations peoples. The residential school system was restricted to
First Nations children that were specifically "uprooted from their families and communities for most of
their childhood"(11) for the one hundred year petiod between 1867 and 1967.(12) These schools have been
described as "the Canadian government’s most destructive and blatant tool of cultural genocide perpetrated
against Aboriginal people in Canada’s 125-year history" and as a "nuclear explosion with the blast damaging
some more directly than others, but with fall-out and nuclear winter affecting everyone".(13)

The residential school system presented significant challenges to First Nations women in terms of their
roles and responsibilities as keepers of the culture. The residential school system was the residential school
system was specifically designed to ‘purify’ First Nations children for entry into mainstream society. This
‘purification’ took various forms, including the severance of ties between First Nations children and their
families, elders, and communities. Children were prevented from contacting their families for years, even
where siblings attended the same residential schools.(14) The separation of children from their families and
communities also resulted in a distancing from language, culture, teachings and spiritual beliefs.

Purification also presented itself in prohibitions against the speaking of First Nations languages and the
discussion of cultural and spiritual beliefs. The erosion, which closely approximated the annihilation, of
First Nations languages, cultural values and beliefs presented a significant hurdle for First Nations women
in carrying out their roles and responsibilities as keepers of the culture. A further hurdle for First Nations
women was challenging the indoctrination instilled in the minds of the students by residential school
teachers that First Nations peoples, and thus the children and their biological families, were "pagan" and
represented as an "inferior state of being".(15)

Even today, however, the non-residential school system continues to present challenges to First Nations
Women. The educational system of today, for example, does not reflect the view or realities of First
Nations peoples. The system, for example, continues to divide children into groups according to ages, as
well as courses that are frequently divided along gender lines. These divisions however do not reflect First
Nations beliefs and values.(16) It also "omits or distorts significant facts that have had a great impact upon
Aboriginal peoples and have helped shaped the Canadian reality".(17) Reference to the impact of residential
schools and the Indian Act on First Nations people is minimal.(18)

2.2 Indian Act

According to Patricia Monture Okanee, it would be "negligent" not to mention that the imposition of the
Indjan Act and its patriarchal structure was a causal factor of tremendous significance in the suppression of
the role of First Nations women in First Nations Communities.(19) One impact of this suppression was to
pose a challenge to First Nations women as keepers of the culture.

Hamilton and Sinclair, for example, write that the Indian Act served to "undermine the equality between
Aboriginal men and women by means of legalized sexist and racist discrimination in legislation",(20) and
compromised "the delicate balance and harmony: amongst First Nations women and men.(21) While First
Nations women had previously commanded the highest respect, existing in harmony with First Nations
men, and had enjoyed the right to own property and to vote, she "was reduced to a subservient role by the
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Indian Act of a foreign and patriarchal system."(22) Jamieson succinctly captures the effect of section
12(1)(b) of the Indian Act for women:

"... [tthe woman, on marriage, must leave her parents’ home and her reserve. She may not own property on
the reserve and must dispose of any property she does hold. She may be prevented from inheriting
property left to her by her parents. She cannot take any further part in access to cultural and social
amenities of the Indian community. And, most punitive at all, she may be prevented from returning to live
with her family on the reserve, even if she is in dire need, very ill, a widow, divorced or separated. Finally,
her body may not be buried on the reserve with those of her forbears."(23)

The federal government, awate that "women embod|y] the culture and language of any nation and [that]
once she is gone that Nation has no chance to sutvive", employed the Indian Act in a calculated attempt to
destroy First Nations peoples by cutting off First Nations women from their culture, language and
Nation.(24) This calculated destruction cut to the heart of women’s role as keepers of the culture.

While Bill C-31 served to amend the Indian Act and provided that First Nations women who had lost their
status by marrying a non-First Nations man were able to regain their status, the grandchildren of these
women do not automatically receive status. Thus the discrimination against First Nations women, rather
than being removed has simply been suspended for two generations.(25) This is particularly problematic
for women as keepers of the culture since it is a First Nations teaching that present generations have a
responsibility to future generations.(26) The lack of status of future generations serves to put further
distance between a current understanding of cultural values, teachings and languages and presents yet
another hurdle in the form of difficulty with learning First Nations languages and cultural values associated
with the specific First Nation for First Nations women as keepers of the culture.(27)

A further hurdle presented to First Nations women in their role as keepers of the culture is that a First
Nations woman who marries a First Nations man is automatically transferred to his band by the
Department of Indian and Northern Affairs. In the event of marital breakdown, the woman is not
considered a member of her husband’s band nor are the children from that relationship.(28)

2.3 Role Strain and First Nations Men

As described above, the advent of the residential school system and the imposition of the Indian Act have
negatively impacted upon the ability of First Nations women to fulfill their role as keepers of the culture by
negating the egalitarian relationship that existed amongst First Nations men and women and the
importance placed on home and family life. First Nations men however have also experienced what Carol
LaPrairie describes as "role strain", which she attributes to the loss of Indian male role models and the
reduction of First Nations men "to a state of powetlessness and vulnerability."(29) This role strain presents
its own hurdles for First Nations women as keepers of the culture.

While respecting women has historically been part of First Nations culture, First Nations men have come
to adopt the attitude of some non-First Nations men. According to Paula Gunn Allen, "the colonizers’
revision of our lives, values, and histories has devastated us at the most critical level of all - that of our own
kinds, our own sense of who we are."(30) The mainstream media has assisted in the perpetuation of
stereotypical images of women generally and First Nations women in particular.(31) Forgotten, however, is
the respect and honour paid to First Nations women.(32)

2.4 Additional Roles for Women

In addition to the roles for First Nations women identified above, additional roles have been identified for
First Nations women. One responsibility identified for First Nations leaders regardless of gender is the
need to speak out against the abuse within their communities and the necessity that steps be taken within
communities to assist the victims of abuse.(33) Elders are believed to have an essential role to play in
breaking the cycle of violence.(34)
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First Nations women also feel a responsibility for the conduct of First Nations men with respect to how
the men conduct themselves generally, as well as towards women: "[s]he [First Nations woman]| has to
remind them [the men] of their responsibilities and she has to know when and how to correct them when
they stray from those",(35) including reprimanding and removing the man if necessary. First Nations
women have been prominent in designing and implementing programs that reflect First Nations models of
healing both the victim and the abuser as well as developing community support for the programs.(306)

The work of First Nations women in the area of healing victims and abusers is complex. The belief that
"strong, healthy families make strong, healthy communities"(37) informs the desite to keep First Nations
families together. There has been an increase in emphasis on First Nations safe homes and secondary
housing that reflects the concern that the cultural philosophies of First Nations peoples be reflected, and in
particular, that the First Nations women are entitled to "self-sufficiency, dignity, self-respect, cating and
self-determination".(38)

The federal government recognizes the leadership role of First Nations women in the area of family
violence. First Nations Women’s organizations, for example, are the primary delivery agents of the Family
Violence Initiative, an initiative connected to the Aboriginal Women’s Program (AWP). Under the AWP,
the federal government directs funds to off-reserve communities via recognized "Aboriginal women’s
groups".(39) Federal government monies are directed through the Department of Indian Affairs and
Northern Development for violence initiatives on reserve.

The ability of First Nations women to be healers in the area of victims of domestic violence is made more
complex by the paucity of funds for shelters for abused women generally, and First Nations women in
particular. In cases of domestic abuse on reservations, "most chiefs and council members are male and
often exhibit bias in favour of the male partner in a domestic abuse situation".(40) The nature of laws
concerning property are also disincentives for women to leave violent domestic situations. The federal
Indian Act regulates the holding of reserve land, generally allotted to the male spouse. While provincial
Family Law Acts also govern property law, the legislative doctrine of paramountcy provides that federal
legislation trumps provincial legislation when the legislation purports to address the same area,(41) leaving
First Nations women with little recourse to property in the event of a marital split.

In addition, the poverty experienced by many First Nations women severely impacts upon their ability to
function as keepers of the culture to future generations. Poverty frequently translates into poor health.
Amongst women, for example, First Nations women have the shortest life expectancy.(42) Poverty means
not only the increased likelihood of conflict with the law, low levels of education, decreased employment
opportunities and lower health levels,(43) but also reduced opportunities for First Nations women to leave
abusive situations.

First Nations women are also perceived as needing to become more politically involved in the Band
Council system. This emphasis on involvement is not necessarily owing to a belief in gender equity on the
council but rather due to women’s responsibility to ensute that the women "do not lose anymore", that no
more damage is done, and that the original First Nations system of government is revamped and in good
working order.(44) First Nations women are being encouraged to "reclaim their rightful influence by
greater participation in the decision-making bodies of major Aboriginal institutions now monopolized by
men."(45) First Nations women are making progress in this area as evidenced by the fact that the women
are controlling the financial boards of Caisse Populaires in the province of Quebec and have been
"initiating major economic ventures in First Nations communities." (46) In addition, First Nations women
were instrumental in the passage of Bill C-31 in 1985 and were prominent during the Mohawk Crisis in
1990.(47)

Osennontion suggests that First Nations women also need to learn and to become educated in their own
ways in order that they can acquire ‘the knowledge to do what they must do and in order to have the
strength to do it”.(48) To the extent that the reclamation of the spiritual values found in First Nations

traditions and ceremonies will be achieved through "completing the circle related to the way we think and
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petceive our life on the Earth",(49) all peoples have a responsibility and role towards respecting the
earth.(50)

2.5 Fragility of Culture

The concept of First Nations women as keepers of the culture is also challenged by the very idea of the
fragility of culture itself. Given the corruption done to the roles of First Nations women, not only at the
hands of Europeans, but also at the hands of First Nations men, it would seem that the reclamation of
culture, and the role of First Nations women as keepers of the culture would be next to impossible.

Rupert Ross writes that a culture’s vulnerability is

"... much like a house of uniquely shaped cards. Take one card away and the entire structute is threatened
with collapse. Insert another person’s card, shaped to fit his [or her| unique house, and it may well displace
more than it supports, further weakening an already shaky structure."(51)

Ross’ metaphor of First Nations culture, however, while crystalline and beautiful, describes a culture that is
brittle, inflexible, static and unadaptable. Yet it is due to the fact that First Nations culture is flexible and in
flux that it has survived the assimilationist policies of government and the years of oppression at the hands
of white society. This flexibility and flux suggests a more flexible, elastic and resilient structure than that
posited by Ross. As Laser suggests,

"the survival and development of Aboriginal ways in the face of the onslaught of colonialism demonstrates
their resilience, flexibility, and transcendent qualities ... no culture remains static and, if anything, Aboriginal
peoples will imprint their own blend of custom... ."(52)

This longevity is no doubt owing in part to oral traditions which lie at the heart of First Nations culture and
which have prevented the complete destruction and disruption of traditional ways by "adapting to the flow
of the present while never relinquishing its connection to the past."(53)

3.0 Conclusion

The residential schools and the Indian Act have distorted the egalitarian relationship that existed amongst
First Nations men and women and the importance placed on home and family life. These factors have
challenged the ability of First Nations women to be ‘keepers of the culture’ today. The fact that First
Nations women would need to carry out their responsibilities as keepers of the culture as victims of
"racism, sexism and unconscionable levels of domestic violence"(54) makes this task much more difficult.
The reclamation is made more problematic when one considers that the annihilation/corruption of the
roles of First Nations women was not only done at the hands of Europeans but also at the hands of First
Nations peoples, predominantly men.(55)

The work of rediscovering/learning the roles and tesponsibilities of First Nations women and of shating
this knowledge amongst First Nations peoples (50) is critical, particulatly as it relates to the survival of First
Nations peoples, self-determination (57) and justice systems. While it may not be possible to reclaim the
very essence of the original traditions and cultures, it is essential that the effort is made by First Nations
peoples to respect the role that women played in First Nations communities and to ensure that the women
have their rightful place within these communities.(58) The fire that lies at the centre of First Nations
beliefs will continue to burn, tended by First Nations women.(59) As Pauline Busch, President of
Aboriginal Women of Manitoba has said, "[w]e, as women, have not given in totally because we know we
have to continue on the path the Creator gave us to talk. And to assure that we would, the Creator placed a
deep sense of responsibility in our hearts, a responsibility for the very survival of out people.
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5.13.Keeping an Open Mind: A Look at Gender Inclusive Analysis, Restorative
Justice/ Alternative Dispute Resolution — 1999 26

I There is a trend across Canada towards using alternatives to the traditional

justice system because of serious dissatisfaction with its ability to be
responsive to people and their experience. This trend provides an
opportunity to shift the perspective of doing justice to one of protecting and serving the people and
communities who are harmed.

| Introduction

Various agencies and individuals in Newfoundland and Labrador are increasingly and enthusiastically
promoting alternatives to the traditional court system. Words such as mediation, conditional sentences
and restorative justice are now part of the vocabulary. Local and national organizations offer training
courses for these processes. Practitioners advertise their services. This movement from the adversarial
court system to other methods challenges us to improve
conflict resolution in the justice system.

I believe that the desite for justice of
every human being is the source of
our desire for equality. For inequality
is injustice.

While the positive side of these alternatives is welcomed by
many, those involved with women’s equality recommend
vigilance. At the heart of the concerns is the protection of
women who have experienced violence and those who are in
relationships of unequal power and control.

The Provincial Association Against Family Violence
(PAAFV) is an umbrella organization of shelters and
transition houses which advocates for a justice system that

protects and serves people and communities. It is aware of the
particular needs and perspectives of women, children and other
vulnerable populations and works towatrds protecting their

. Madame Justice L’Heureux-
interests.

Dube, “Making Equality Work”, an
address to the Department of Justice

The PAAFV decided to produce a handbook for the use of policy Canada. Ottawa. December 10. 1996

makers and service providers who help individuals consider
alternatives to court. The handbook aims to:

create dialogue and mobilize people to inform policy
and shape programs.

introduce gender inclusive analysis to increase awareness of gender issues and articulate
the best ways of serving women, children, vulnerable populations and communities.

explain different alternative dispute resolution (ADR) processes and programs accurately
and explain restorative justice philosophy.

create 2 common language and understanding around the terminology.

encourage organizations involved in ADR training programs to incorporate gender
analysis into the curriculum.

26 Provincial Association Against Family Violence, Keeping an Open Mind: A Look at Gender Inclusive Analysis,Restorative Justice,
And Alternative Dispute Resolution, June, 1999, http://www.nfld.com/~paafv

Page 106 of 177


http://www.nfld.com/~paafv/

Research Framework for a Review of Community Justice in Y ukon
Community Justice — Gender

The handbook presents facts, reflection, analysis and cautions. The cautions indicate points of concern -
places where safeguards to protect women must be incorporated into policy, programs and service delivery.
It introduces gender analysis - a process that is particularly useful at the planning stage of developing
policies and programs. Gender inclusive analysis is a tool and approach which helps makes clear the
different perspectives women and men bring to program and policy development and shows the different
ways they are affected. It recognizes that not all women are the same and perspectives vary according to
age, sexual orientation, colout, race, ethnicity, ability/disability and socio-economic status. Gender analysis
is ideally part of a more comprehensive diversity analysis that assesses the impact of laws, policies or
programs on the full range of diverse groups in Canadian society.

In order to appreciate the different perspectives of men and women we present the “big picture” of our
society through social and economic indicators such as poverty levels, access to decent housing, and violent
crime. This information helps to clarify the difference gender makes to an individual's life experience.

Both provincial and federal governments have made commitments to the use of gender based analysis.
People, Partners and Prosperity: A Strategic Social Plan For Newfoundland and Labrador, 1998, published by the
Government of Newfoundland and Labrador states that a gender based analysis framework will be
formulated for the purpose of assessment of provincial legislation, policies and programs. In 1998, the
Women’s Policy Office published Guidelines for Gender Inclusive Analysis: An Integrated Approach to

Policy/ Program Develgpment. The Government of Canada included a commitment for gender analysis of
future legislation and policies with the presentation of its Federal Plan for Gender Equality to the Fourth
United Nations World Conference on Women in Beijing in 1995.

This handbook will benefit those responsible for policy and program development, by providing them with
tools for understanding gender differences and systemic inequality. It will also contribute to the work of
service providers who assist individuals with decision making about alternatives to court — professional
staff in shelters, transition houses, women’s centres and victim setvices, as well as police officers,
corrections officials, advocates for offenders, lawyers, family counsellors, and social workers.

The handbook does not provide a comprehensive gender inclusive analysis of alternatives to court such as
family mediation, diversion, victim offender mediation and community justice forums. This remains to be
done. However, with the use of “caution boxes,” the authors direct attention to areas of concern to
women. Regrettably, it was not possible to extend the analysis from the point of view of age, sexual
otientation, colour, race, ethnicity, ability/disability and socio-economic status.

Another area needing further work is the issue of children who may be subject to conflict resolution
processes and alternatives to court. While legislative and policy changes which address the better care of
children are welcome, an analysis of the potential impact of these processes on children is needed. It is
beyond the scope of this project to adequately present these concerns.

The Provincial Association Against Family Violence hopes to secure funding
that will support a more in depth analysis and creation of a template to guide program planning and
refining. It is hoped that Phase Two of this project will include the development of a workshop
curriculum through which participants can engage in gender inclusive analysis of

specific ADR processes.

|Woman Positive Voices |

Dom Helder Camara
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Questions about power, decision-making, violence and equality are consistently put forward by people
and groups which work for women’s rights. They challenge the people in power - governments - to
create policies and programs that will lead to systemic equality for women. This is what we mean by
“woman positive.”

Lots of people work hard to reform systems. This means things get a little
better than they were before. Some people are more insistent and say the
systems are unjust and the only way to introduce justice is to transform the

systems. COMmmunist.

When I feed the hungry they call
me a saint; when I ask why the
| peaple are hungry they call me a

People who promote woman positive programs and policies raise similar
questions. They keep the big picture in the forefront and challenge us to create a society where all people
are equal. This handbook invites you to stay open to that voice which calls for social justice and equality.
With these values we cannot stray far from public policy that serves all people well.

[Trends Towards Alternatives |

Most provinces now have policies and programs offering alternatives to court. Some refer to these as DR

(Dispute Resolution), others use ADR (Appropriate Dispute Resolution), while still others use ADR
(Alternative Dispute Resolution). This terminology, along with Alternative Measures, Mediation and
Restorative Justice, is the cause of considerable confusion. A glossary is provided at the end of this
handbook, to define the terms used.

The Government of Newfoundland and Labrador is currently considering alternative options that will
demand policy and program decisions. For example, courts dealing with family cases are discussing
extension of services such as mediation and parent education, which are currently provided by the
Unified Family Coutt in St. John's.

Another example of an upcoming change can be found in the new Child, Youth and Family Services Act
(formerly the Child Welfare Act) which was passed by the House of Assembly in late 1998 and is expected
to come into force in the near future. It allows both the social worker and the judge to resolve a conflict by
using an alternative dispute resolution process. In other provinces, mediation has been used in these cases.
The process attempts to shift the focus from proving parental fault to an emphasis on the child's welfare.

This environment of change, planning and development demands an informed public and an attentive
bureaucracy. Alternatives to the current justice system are welcome because of weaknesses in the
adversarial courts and judicial processes (see Section Two). However we must be careful not to create new
weaknesses in the alternatives we establish. The PAAFV challenges those developing alternatives and
policies to be responsive to the needs and perspectives of women, children and vulnerable populations.

This handbook has been compiled into four sections. Depending on your background and experience
some sections may offer new information while the information in others may be well known to you. Since
each section was designed to stand on its own, some repetition of information was necessary.

Section One introduces The Big Picture -- a look at sex, gendet, systemic inequality and gender inclusive
analysis. It also looks at the ways in which power works in a relationship.

Section Two provides Background Information on the Canadian Legal System. It raises important

concerns about how the legal system affects individuals who use it. Alternative trends within the justice
system are described. These include Alternative Measures, a program available to youth and adults to divert
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offenders from the court and prison system and alternatives to prison such as conditional and suspended
sentences.

Section Three explores Major Influences on Alternatives, including Restorative Justice and some
programs rooted in that framework. Alternative Dispute Resolution processes are highlighted, in particular
the different forms of Mediation. The concerns raised by a gender inclusive analysis are discussed.

Section Four contains information on Programs in Newfoundland and Labrador. Youth Diversion is
widespread while the Unified Family Court mediation program is available only in St. John's. Community
Mediation Services is profiled, as an organization committed to providing alternative dispute resolution
processes. This is an zuformation only section and does not include a gender analysis.

There is a Glossary of terms at the end of the handbook that might be useful as you use and share this
information.

[Principles and Assumptions

=  Changes in the justice system, laws, programs and policies have an impact on people.
When considering the impact it is necessary to look at the lives of women and men and
not assume the impact is the same for both.

®*  Women in our society have not yet reached equality with men. While some individual
women have achieved and even surpassed economic and social parity with their male
counterparts, the vast majority have not. This handbook illustrates the impact of
systemic inequality on women.

®* Too few women are involved in decision making processes and leadership positions
within organizations, communities, and governments. The experience of women is
valuable and offers a significant contribution to these processes.

= Jtis important that biases in the system be identified and addressed because awareness is
a critical step in correcting biases in the system. People’s values and life experiences
shape their perspectives and influence their policy, program and service delivery work.

®*  Both women and men must be involved in creating an equal society. The benefits will
help us all.

®  Gender inclusive analysis must become an integral part of policy and program work in
order to create effective public policy that ensures the safety and equality of women and
children.

=  An appreciation of gender differences includes an understanding of the different needs,
roles, life experiences, economic and social circumstances facing women and men. The
nature of relationships between men and women is also important.

= A gender inclusive analysis appreciates that not all women are the same.
Women can be disadvantaged further by age, the colour of their skin,
sexual orientation, race, ethnic background, ability and disability and
income. They are therefore affected differently by policies and programs.
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®  Mediation and other ADR processes are not appropriate problem solving
practices in every situation. For example, women exiting abusive
relationships are vulnerable to making agreements that are not fair and
equitable and which can have negative long term consequences.

®  To be effective, ADR processes have to be adequately funded and
supported by complementary services such as availability of lawyers to
individuals involved in family mediation. Women must know their rights
before negotiating these same rights.

=  ADR processes are an appropriate
alternative to the court system when they
suit the particular circumstances of the
people involved and not because
governments think it is cheaper justice.

o -

= ADR cannot replace the court system. It
is important for cases to go before the
courts when conflict is escalated, when
there is no cooperation or when a court
ruling on a case may result in the law being changed.

[Parts of the Big Picture |

Section 1

|Sex and Gender

There is a difference between sex and gender. A person’s sex is either male or female and is a description of the
way people’s bodies are made. Gender brings in aspects of people’s life experiences, including expectations that
are put on women to be feminine and men to be masculine, i.e. that it’s OK for gitls to cry but not for boys.

If you take two infants of the same race, one of the main differences between them is whether they are male or
female. However the expectations that are put on them have a great deal more to do with gender than with sex.
These gendered assumptions are socially constructed by societies. They can vary from country to country and
from culture to culture.

There are gender expectations about needs and rights, for example, that men should be paid a decent wage
because they have greater needs and more family responsibilities than women. The gender expectation is that
women do not have the same need for decent pay and benefits because they don’t need as much, have men to
take care of them and that family needs take priority.

|Systemic Inequality |

It is important to give gender issues consideration because of the “big
picture” that affects women in our society. It hurts women and men when governments provide programs which
do not take women’s experiences and needs into account. Consider, for example, descriptive categories like
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income, social status, poverty, benefits, education and standard of housing in our country and province. These are
used to assess the health and well being of people and are called social and economic indicators. The indicators
paint a picture that shows women and men are not equal. This holds true in our families, our communities, our
province and our country. This is called “systemic inequality” because it is evident in many aspects of life and in
government and business programs and policies. Systemic inequality cannot be cotrected by simply changing one
rule or practice. For example, in Canada, 80% of single parents are women and 60% of these female led families
have an average income of $12,000 less than single parent families headed by men (1995, Statistics Canada). While
the female led families could truly benefit from increased income, the increase alone would not create equality.

Systemic inequality refers to the unequal living conditions, opportunities and status of women. We see it in the
continued violence against women in relationships and other ways. We see it in the fact that women’s paid work
and unpaid work are undervalued. While there have been some positive changes, systemic inequality persists in the
“big picture”.

|Gender Inclusive Analysis |

When new programs or policies are developed by governments or community agencies it is important to look at
them carefully and anticipate how they might affect women and men differently. When we do this “looking at”
from the point of view of the “big picture” and take gender into consideration it is called a “gender inclusive
analysis”. It assumes that we can make changes and move closer to equality for women and men. In this analysis,
or taking things apart for a closer look, we uncover the things that are taken for granted, assumed to be true but
not stated clearly. If we look at the “big picture” we see that women in our province do not have the same
chances that men often have.

If we look at things from the point of view that equality means everybody is the same and that gender does not

make a difference it is called a gender neutral analysis. Gender neutral analysis may not result in equality for
men and women.
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[Social and Economic Indicators |

Women in Newfoundland and Labrador who work all year earn approximately 65% of the gross income of a
male counterpart (1996 Census).

When it comes to tax deductions women don’t get credit for caring work. Sometimes women choose to do this

work; sometimes they are expected to do the work because they are women. Women do lots of work that they

don’t get paid for doing, like caring for elderly family members and taking care of children. This affects women
financially for their whole lives.

Women who ate senior citizens are more likely to live in poverty and to live longer — 72% of low-income
Canadians aged 65 and over are women.

For every 10 people living in a long term care institution — almost 70% are women.

72% of lone parent families live below the poverty line. Most lone parent families are led by women (Statistics
Canada, 1995).

In Newfoundland, the 1996 Census found that out of a total of 20,485 lone parent families with never married
children at home, women led 17,240 of these households — that is, 84%.

Women are more likely to experience violence than men.
* Studies show that most women are afraid to walk alone at night

(The Canadian Panel on Violence Against Women).
* Every 6 minutes there is a sexual assault committed in Canada; 90% of the ~ victims are female ( House of
Commons 1991, The War Against Women). * One half of all Canadian women have experienced at least one
incident of physical or sexual violence since the age of 16. (Statistics Canada)

This means most women are very aware of the threat of violence - that it could happen to them. The same is
not true for most men. While men are often physically stronger than women and might feel more confident in
defending themselves, the issue is much deeper. The option of walking at night is one most men take for
granted. Women cannot take that option for granted because life experience has shown women that they are
more likely to be a victim of violence. And so it is clear that a woman’s choice is affected by her past
experiences, roles and expectations.

A society that values and works to achieve equality promotes life choices that are not limited by gender. As an example:

A woman walks alone at night. If she chooses to take the risk and gets hurt she is often blamed for showing poor

judgement, making bad decisions and not giving enough recognition to the realities of a women’s lives in our society.

She is blamed for not knowing her place, not having common sense. If we believe all citizens should be able to walk

alone at night then our laws and the ways we react as a society when violence happens to women would support that
basic assumption about equality.

|Unc0vering Gender Assumptions I

The following examples show how a gender inclusive analysis uncovers the assumptions we make because of gender
expectations. You may not share the views but they will help you understand how to look at issues through a gender
inclusive lens.

Example 1. A decent wage

A stereotypical view:
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Men should be paid a decent wage and have benefits in order to meet their needs
and care for responsibilities such as their families. Women do not have the same
need for decent pay and benefits because their needs are not as great, they have
men to take care of them and the family needs take priority.

Lets consider the assumptions being made about what women need and what men need based on their gender; the roles
and expectations we have of them.

Assumption 1. Family needs are most important.

Discussion This assumption is commonly accepted. Family needs, when met, leads to creating healthy
children and building strong communities. Few would argue with this assumption.

Assumption 2. Family needs are primarily a woman’s work and concern.

Discussion This family caring work is so closely connected to being female and how a women should
spend her life energy that no financial compensation, either in cash or tax credit, is necessary.
Women are doing what comes naturally, what they are meant to do and what they are most
happy doing. This is not always true. While it is important to support women who make the
choice to work in this way, it is also important that in some way as a society we value that
contribution. It is also important that women have the choice to live their lives differently.
Therefore programs and policies such as home care for the eldetly, child care for the young
and wages should not assume a woman will take care of all the families needs.

Assumption 3. All families include a man and that he works outside the home for a decent wage.

Discussion The facts of the “big picture” tell us otherwise. They tell us that most lone parent families in
this province (84%) are led by women. We also know that families consist of same sex
couples, sometimes female and sometimes male. We also know that many families and
children are living in poverty, that wages are often insufficient and that unemployment is a
tremendous social and economic problem in this province.

Example 2. Equal access to education and opportunity

A widely held view:
Everyone has a right to an education and opportunity to get a job based on what
you know how to do rather than whether you ate a man or a woman.

Assumption: Men and women are equal and are treated equally.

Discussion However, women and men do not start from the same place. Men, more than women, have
been fed the message that they can do things if they are willing to work for it. A young
woman may have the right to an education just like her brother but it isn’t that simple.

Maybe the young woman does not get encouraged to try non-traditional work, maybe she
has responsibilities for younger children after school or for household chores. Maybe she has
swallowed all the messages from families, communities, TV and friends that tell her a
women’s responsibilities and interests should be in caring for children, elderly parents and
families. Maybe she has swallowed the message that the family and all its needs are her
responsibility and that if she plans to do that job well then she will not have time for jobs
that will require a lot of her time and energy.

It is important to appreciate the different expectations facing men and women and the

different life experiences that influence the choices they make. It is clear that the roles and
expectations that are defined by gender have a big impact on our lives and our ability to
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respond to opportunity. The impact and influences of differences other than gender, such as
age, ethnicity, and disability would be examined in a wider diversity analysis.

Gender Equit
quity

Over time it became clear that “equal” did not mean women would be treated fairly. For example picture a
women on step one of a ladder. She is at step one because of the “systemic inequality” that is part of women’s
experience. A man is on step five because compared to most women he has had some privilege in society because
he is male. If we treated both equally and said move up two steps then the woman would be on step three and the
man on step seven. Both would have been treated equally but the distance between them is the same and does not
make things fair.

There is a different way of thinking about things that is called gender equity. It is a process of being fair to
women and to men. It means that in order for men and women to be treated equally, women will need something
extra, such as affirmative action and pay equity, in order to make allowances for the systemic inequality.

Historical and social disadvantages have prevented men and women from operating on a level playing field.
Everybody benefits from gender equity in the long term because equity leads to equality. Gender equity is good
for all of society: men, women, people who are poor, people who have a disability, people from diverse ethnic
backgrounds and sexual orientation and
people of colour. It works to create social
Power Imbalances in Relationship justice for all of us.

Power and control, or power imbalances, are most commonly experienced as part of our day to day lives and
relationships. However, this is not to say that power imbalances are absent from the “big picture.” In our society some
people have more power and some people have less power. Adults generally have power over youth, bosses over
workers, teachers over students, men over women, heterosexuals over homosexuals and so on. The people with less
power are more vulnerable to violence from people in the groups with more power.

We often change sides, so we know what it is like to be powerful and have privilege and we know what it is to have less
power. If we are in the less powerful position we know how important it is to have the more powerful people support us

and be our allies.

Power is not always influence over a lot of people.

. Power is a part of all our social relationships including our one on one relationships
. We need power for our sense of well being and self esteem.
o Power helps us feel as if we are somebody, as if we matter and that we are appreciated by others.

When we are in relationship with somebody, we care about them, we often care about what they think of us, how they
feel and what they do. Because we are in a relationship, be it good or bad, power is part of that relationship. When there
is no telationship there is no power. Power is part of the social relationship and it changes with the kinds of interactions
we have. It can be big issue or a not so big issue. It can be a warm, safe and nurturing power or it can be a destructive,
hurtful power.
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Power in a relationship is linked to the dependence of one person on the other. In healthy relationships the power
balance shifts back and forth because we are all dependent some of the time. Think of it in terms of goals and needs. If I
need you to reach my goal then you have power over me for that situation.
It is sometimes helpful to sort out our thinking about this by asking :

o Who has the power?

o Who makes the decisions?

° Who has the resources (money, jobs, social contacts, community contacts, knowledge and skills)?
° Who is vulnerable to the imbalance of power? Can it lead to violence?

The issue of power in relationships is very important when you consider alternative dispute resolution processes because
ADR focuses on people who share a problem sharing the resolution of the problem. When there is a power imbalance
between the people who shate the problem it may be difficult to engage in an equitable problem solving process and
generate an equitable resolution to the problem.

Section 2

Background Information: Canadian Legal System

In Canada, our legal system is based on the British system. Criminal laws are written so that a person who commits
a crime is charged with an offence against society. Even if the injury or harm caused is against a person, the justice
system and the trial process holds the offender responsible for a crime against society. The importance of protecting
the rights of innocent people is another hallmark of our criminal law system — some believe that this is more
important than convicting guilty people.

Civil law deals with disputes between people or between people and government or companies — cases such as
malpractice or failing to keep up your part of a contract. Family law is thought of as a separate system but it is a
branch of civil law. Unified Family Courts permit people to deal with both family law matters and criminal law
matters that affect the family in the same court.

The philosophy ot way of thinking which undetlies our cutrent criminal justice system includes the following

notions:
. Perception: justice must be seen to be done.
. Punishment: the process is often about what type of punishment suits the situation.
. Deterrence: the system must prevent and discourage people from offending behaviour.
. Behaviour change: because the circumstances surrounding criminal behaviour can be a

contributing cause, changes to these circumstances may be necessary.
. Safety of others is important.

Federal laws are the same for all Canadians and are refetred to as being in the federal jurisdiction. Provincial laws
guide us in situations that the province has control over - the provincial jurisdiction. The laws are supposed to be
the same for everybody, are supposed to be
consistently applied and promote fairness.

[Concerns Regarding the Justice System |
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For many years now people in our country and province have been critical of the justice system, and of the courts
in particular. The court system is adversarial, pits one person against another and where there are two sides there
must be a winner and a loser.

Other criticisms and concerns:

° Victims have concerns about not being part of the process and sometimes feel like they are on
trial instead of the person who has committed the crime. This has been particularly true for
women who are victims of abuse and violence. The system is often very confusing and
overwhelming.

. Many people think the way the justice system operates keeps people in the system rather than
encouraging them to stop committing crimes.

. Young people who commit crimes often have deeper needs that are not being met. Many feel the
justice system trains them to become better at committing a crime rather than meeting the deeper
needs.

. The length of time it takes for cases to move through the courts is another criticism often heard

about our current justice system. Sometimes it takes years to have a case settled. If you are a
separated woman waiting for your share of jointly owned property, this can cause a lot of

hardship.

. Another concern is the cost of the system. In criminal law this includes not only the individual
cost of a lawyer but the costs of police, courts and jails. In civil law you may have a good case but
it may cost more to bring the case to court than you would receive if successful.

. Many women believe that their reality is not reflected in the laws and in the courtrooms. One
example in divorce law is that if you want custody of your children the court will look at how
willing you are to have the father see them even if he has not shown any interest in seeing them.

Many things could be done better:

. The justice system needs to have more of a balance between the recognition of the victim and their
needs and the rights of the person charged.

. Family law has to take into account the power imbalance and abuse many women experience at the
hands of their partners. The effect this has on the children has to be considered when making
decisions about custody and access.

o Access to Legal Aid lawyers is very necessary but not always available. Legal Aid must be given
adequate funds to meet the need for their services.

. Cases need to be dealt with more quickly by the courts in order to avoid having to wait months or
years for a case to go to court.

|Alternative Measures |

As stated in the Introduction to this handbook there is a growing trend towards exploring alternatives to and within the
traditional justice system. Alternative measures is one “within” the justice system alternative.
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Alternative Measures refer to formal programs, other than court proceedings. They may come into play before a
charge is laid against a person or after the charge has been laid. Alternative Measures Programs are designed to balance
society’s tight to protection with the needs of the person in conflict with the law. Alternative measures often include
some form of diversion, a way of pointing offenders in a different direction than the court. The main reason for
Alternative measures is to give the justice system a way of dealing with first time offenders that will hopefully stop them
from committing future offences. Alternative measures can include
community volunteer work, attending a group such as anger
management or a meeting between an offender and victim in

mediation.

In Newfoundland and Labrador we have had a Youth Diversion
Program for over twenty years. In this program the successful
completion of an agreement keeps the offender out of court. The
Youth Diversion Program is described in Section 4. Diversion

includes:

police having a choice not to lay charges

informal police warnings

informal police referrals to community based

recreation setrvices

informal police referrals to community based

individual or family intervention services

[Caution |

There is a danger that victims’ rights will
not be protected or taken seriously when
the police have a choice about whether or
not to give an informal warning ot to lay a
charge. The police have a lot of power in
this situation. For example, dating violence
is an increasing problem for young women.
Itis a gender issue and we must not
downplay it. By using diversion with this
offence, we are sending the message that
dating violence is not an issue that demands
serious attention.

formal referrals to authorized alternative measures programs

At this point we do not have an Adult Alternative Measures Program in this province. Elsewhere in Canada,
such programs offer adult offenders alternatives to being charged with an offence and going through the formal
court system. The alternatives include programs such as victim offender mediation.

There have been other changes “within” the justice system that affect adults who have committed crimes. They
should not be confused with Alternative measures which are alternatives to being charged and going to the formal
justice system, that is, court. Alternatives to prison are implemented after the person has been convicted of a

crime.

The alternatives to prison include a spectrum of punishments such as:

conditional sentencing — where a person is sentenced to serve their time in the community rather

than in prison.

suspended sentence — where a suspended
sentence is given and the person is placed
on probation and if probation is

breached, the suspended sentence can be
revoked and another sentence can be
imposed.

community service — where a person is
sentenced to provide a number of hours,
weeks or months of service to a community
agency. This is an attempt at paying back or
settling a debt with the community.

options like the electronic release program.
Offenders are required to wear electronic

| Caution I

Women have seen alternatives to prison used
as punishment for sexual assaults and for
domestic violence. This is not good enough.
This type of punishment says that these
offences are not very serious since they don't
warrant prison. This is especially true when the
sentences are compared to those given for
property offences, like break and entry, which
seem to attract stiffer punishments.
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bracelets that are monitored. The offender is usually confined to a specific area such as their home.
The bracelet lets the authorities know if they have moved outside the area.

This section has introduced some of the alternatives that have evolved within the traditional justice system. The next
section elaborates on the major influences that impact on cutrent alternatives and those that are being considered.
Section 3

Major Influences on Alternatives

Costs, alternative dispute resolution
and restorative justice are the significant influences on the nature of the alternatives being developed.

. Cost:  The cost of the legal system, both to individuals who are involved in actions in the
legal system and to the country, are formidable. The cost of incarcerating people in prison is
high - over 17 million dollars per year in Newfoundland and Labrador.

Alternative Dispute Resolution: a continuum of problem solving processes seen as reducing
cost and producing more satisfying resolutions and agreements.

Restorative Justice: a way of looking at crime and conflict. When a program or policy is
rooted in the restorative justice philosophy the dominant concerns are victim needs, community
needs, and offender needs. Some programs are focused on one group’s need while maintaining
an interest in the other two groups’ concerns. In other programs all three are well balanced.
Because it is a philosophy or vision of how justice should serve victims, communities and
offenders, restorative justice will influence the way a program or policy unfolds.

These latter two influences, that is ADR as a spectrum of collaborative problem solving processes and restorative
justice as a vision or philosophy, overlap and appear to varying degrees in alternative options. Sometimes the
alternative options are not influenced by either ADR or restorative justice and are driven primarily by cost saving.

Sometimes ADR processes work from a restorative justice philosophy and sometimes they do not.

When we consider alternative programs it is important to be aware of the primary motivation and perspective
supporting these alternatives.

For some programs the major impetus is to save money, de-congest the court system or begin
intervention with the lowest form of social control.

For some other programs the interest is in meeting victim needs more effectively.
Still others want to support offenders returning to communities.

Some other programs are primarily interested in a process where the people who share the problem
come up with the agreement themselves or find a satisfactory way to move forward.

These perspectives affect the design of the alternative program. This handbook suggests how the program design
for alternative programs can be made more woman positive.

[Restorative Justice |

Restorative justice is not a distinct model or system of law. Sometimes it is described as a philosophy and other
times as a vision. This makes it difficult to understand. In many respects it is like choosing to look at conflict,
crime and community through a particular lens - a lens that keeps in mind the needs of the victim, the community
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and the offender. Restorative justice encourages dialogue and responsibility for past behavior while focusing on
future problem solving and an understanding of the obligations created by the offence. Restorative justice views
crime as a violation of one person by another, not simply a breaking of the law.

Restorative justice is based on the following assumptions:

victims often need an opportunity to speak about their feelings.

victims need to have power restored to them that has been taken away by the experience of an
offence.

victims need recognition of their pain and suffering.
victims need to understand the offender's motivation for committing crime.

offenders often feel the need to make amends.

offenders often need to have a way back into communities so they do not forever remain
outcasts.
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There are different kinds of programs based on restorative justice. Most programs in Canada deal with minor
property offences while some deal with more serious crimes like assault.

Community Justice Forums are an alternative measures program

based in the restorative justice way of thinking.

Both the victim and the offender are asked if they want to participate. If the offender is willing to accept
responsibility for the offending behaviour/action then this alternative to the coutt can be used. Community
Justice Forums are used extensively in other provinces and territories in Canada. They are primarily motivated by
an emphasis on offender accountability to community and are believed to effectively reduce recidivism.

The Sentencing Circles of aboriginal communities reflect core restorative justice principles. They involve the
victim, demand that offenders accept responsibility for their actions, decide on ways to repair the harm done and
provide an opportunity for reintegration back to the community. Sentencing Circles generally occur after the

offender has been to court and has been convicted. Instead of the judge giving a sentence, the offender meets
with members of the community and they decide how best he can make amends.

Some restorative justice programs focus on healing, reconciliation
or victims’ taking power back. In these situations the meeting of
victim and offender takes place after the offender has been dealt
with by the formal justice system, the courts. The offender may
even be in prison. Usually these meetings happen because the
victim has made the request. The victim likely feels this is an
important step to getting on with her life and not letting the
offender or the crime continue to influence her in such a big way.

Those who recommend restorative justice believe it encourages
dialogue, a way of talking that helps people understand each other.
It encourages the offender to take responsibility for past behaviour
and challenges people to focus on future problem solving. In doing
these things it helps create an understanding of the obligations
created by the offence, how one might begin to make things right
with the victim and the community. Community healing is an
important part of this way of thinking. Restorative justice views

crime as a violation of one person by another, not simply as a

| Caution |
Women who are critical of programs which
use restorative justice principles see a
number of pitfalls. They are concerned that
the process will result in the
“decriminalization” of criminal acts. They
fear that the offences directed to these
programs will be those that they have fought
long and hard to have acknowledged by the
police and courts — such as wife assault,
criminal harassment and uttering threats.
They question whether proper steps are
taken for the safety of the victims and
whether the victims are pressured — subtly or
otherwise — to take part. Most serious of all
is the apprehension that the process will
support and sustain power imbalances
between the victim and offender.

breaking of the law.

[Alternative Dispute Resolution |

Alternative Dispute Resolution, or ADR as it is often called, is a term that includes a number of different
approaches for resolving disputes. “Alternative” refers to resolving disputes without bringing them before the

court.

In ADR, the people with the problem name the issues that need to be discussed and work at creating a resolution.
They have more control over matters than if a lawyer was negotiating for them or if a judge was making a decision

about their problems.

Some ADR programs are based in the restorative justice way of thinking. These programs are concerned about

participants’ reaching an understanding of the others’ point of view

and experience. There is an emphasis on the

relationship between the people involved and a belief that the victim, community and offender must be involved

in order to create an opportunity to “make things right”.

Other ADR programs do not have this concern. These programs focus on problem solving and reaching an

agreement in an efficient and low cost manner. Disputes between businesses or between a client and an insurance

company might fit into this category.
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ADR includes a number of different processes that go from very informal problem solving between people to a
more formal arbitration. In all situations the people involved in the dispute choose whether or not they will accept
the plan or agreement.

As you move along the ADR spectrum the people with the problem give over the control of the process and the
way the issues are named to the third party. For example, if two people have a problem and they work it out by
themselves they have total control of the process. If they need a mediator to help them, the mediator is in charge
of the process, but the people with the problem still come up with the solutions. If an arbitrator is involved, then
the final decision is left to the arbitrator and the people with the problem no longer have control over the final
result. The kind of ADR process used depends on the kind of conflict. We describe six types of ADR below.

Interpersonal Conflict Resolution or Interest Based Negotiation: disputing parties agree to solve their
problems by talking about their concerns face to face and working together to find a resolution that is mutually
acceptable. It is in this form of conflict resolution that the disputants maintain the greatest degtee of control. This
is in essence interest based negotiation.

Conciliation: a conciliator is a third party that encourages disputing parties to solve their problem. For example
he/she may make suggestions on how to approach the other party to the conflict, help the person undetstand her
ot his undetlying intetests, and/ot provide shuttle diplomacy (act as a go- between).

Mediation: mediation is a voluntary, cooperative problem-solving process in which a person acceptable to the
disputing parties assists them in cleatly defining the issues in dispute and helps them work towards a resolution
that is mutually acceptable. In mediation, disputants are no longer in control of the process itself, but maintain
responsibility for the resolution of their conflict. Mediation can take place with or without the assistance of
lawyers.

Facilitation: Facilitation is a group process whereby the leader (s), often called a facilitator, leads a group through
a process that encourages dialogue, understanding and promotes group problem solving and decision making.
Family Group Decision Making, Community Justice Forums and Sentencing circles are examples of facilitation.

Arbitration: an arbitrator is a person appointed by two disputing parties to settle their dispute. In arbitration, the
third party makes a judgement after hearing both sides of the dispute. Disputants no longer have decision making
power.

Court annexed ADR: when one or more processes such as mediation, early neutral evaluation, mini trials and
arbitration are incorporated directly into the court process.

In suitable cases court annexed ADR permits the parties to pursue these processes voluntarily. In the
absence of the parties’ agreement, they could be required to pursue them before returning to the court. At
this point court annexed ADR is not widely available in Newfoundland and Labrador.

|Concerns regarding ADR |

Many advocacy groups are concerned about the implications of community based alternative dispute
resolution programs. Those working towards women’s equality share these concerns.

° Will ADR mean that government is not taking the full responsibility for people’s rights
that are protected by law?

. If communities become involved in providing alternative services, will there be adequate
resources and support services? For example will women have timely access to legal aid
lawyers to ensure the agreements they reach in mediation are fair and that they are not
giving away rights?
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° Will there be adequate assessment of the cases to ensure that the standards of the
program are maintained or will cost cuts continue to take away support services?

° Is the government interested in ADR because ADR is better for people and communities
or is the government interested because it will save money?

| Mediation |

Mediation is only one of the alternative dispute processes but it is the one most people will identify with
ADR. It is used in many different situations as a useful problem solving process and is sometimes based in
the restorative justice way of thinking. This handbook includes a significant elaboration on Mediation
because it can be used in many different ways and for different purposes.

What is Mediation?

Mediation is a cooperative problem solving process. The mediator, a person acceptable to the disputing parties,
helps them move through a process. During the mediation they clearly define the issues and work towards a
solution that is acceptable to them.

The following overview illustrates the various standpoints or essential understandings of the premise of mediation.
Given these differences, approaches and terminology might have different meanings or intentions in different
contexts.

Bush and Folger (1996) suggest there are four diverging views that can be best illustrated by describing the story
of the development of the particular kind of mediation.

Satisfaction story: Mediation is a tool to reduce court congestion and provide “higher quality” justice in
individual cases. Because it is flexible, informal, and based on consensus, mediation can open up the full
dimensions of the problems facing the parties. Mediation is not limited by legal categories or rules and can help
reframe a contentious dispute as a mutual problem. It can thereby produce creative, “win-win’ outcomes that can
reach beyond formal rights to solve problems and satisfy the parties’ needs in a particular situation.

Social justice story: Mediation is a vehicle for organizing people and communities to obtain fairer treatment.
Unaffiliated individuals are especially subject to exploitation and effective community organization can limit such
exploitation and create more social justice. Because of its capacity for reframing issues and focussing on common
interests, mediation can help individuals perceive a larger context in which they face a common enemy. Mediation
can help strengthen the weak by helping to establish alliances among them.

Oppression story: Mediation is a covert means of social control and oppression. Because it is informal and
depends on mutual approval of the process and hence the absence of both procedural and substantive rules,
mediation can magnify power imbalances and open the doot to coercion and manipulation by the stronger party.
Mediator “neutrality” excuses the mediator from preventing this.

Transformation story: Mediation is a way to foster qualitative transformation of human interaction. Because it is
informal and consensual, mediation can allow patties to define problems and goals in their own terms, thus
validating the importance of those problems and goals and empowering participants who have a greater sense of
self respect, self reliance and self confidence.

| Caution |
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When is mediation used?

By definition mediation is used only when the parties voluntarily agree to meet
to try and resolve differences. It is used in many different situations.

. We often hear about mediators being used to settle labour-
management disputes.

° An insurance company may hire a mediator to help resolve a
claim.

. Divorcing or separating couples trying to resolve custody,
access, financial support and division of property may use
mediation as a mutual problem solving process.

There are serious concerns
about mediation being used as a
problem solving process when
an imbalance of power and
control exists. This is
particularly true in situations of
family violence and child
custody cases. The face to face
meeting provides an
opportunity to continue the
power and control dynamic of
abusive relationships.

e  TFamilies wanting to address problems between family members such as parents and teens may chose

mediation to help them.

e It can be helpful for community disputes or problems between neighbours and friends.

e Some employers will offer mediation to solve disputes between co-workers in the workplace.

Mediation is also used in the criminal justice system as an option under alternative measures. Youth Diversion
workers may feel it is appropriate for the young offender to meet the victim of the crime. Sometimes the victim is
willing to state what they need from the offender. Victim offender mediation is not based on the assumption that

both are contributing to the conflict.

[Family Mediation |

[Caution
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Family mediation generally deals with issues that are
subject to family law in the court system. Advocates of
mediation stress that problems are best solved within the
framework of the family unit. They say the family is
capable of solving its own problems and this is a better
choice than going to court.

Family Mediation Canada defines family mediation as a
non-adversarial, cooperative decision making process in
which a qualified and impartial third patty, “the
mediator”, attempts to help family members resolve
disputes by agreement. The resolution is to be voluntary
and based upon sufficient information and advice for
each party. The goal of family mediation is a fair and
workable agreement, not a settlement at any cost.

In St. John’s, couples who are divorcing or separating and
sorting out issues of custody, access and financial matters
can obtain mediation services from the Unified Family
Court. The program is explained in greater detail in
Section 4.

What can be mediated?

Mediation can trivialize family law issues by letting
them be resolved in an informal way, with settlements
kept private and away from the public record.
Keeping family law issues in the public record is
important because it increases the chance of fairness
and makes sure women in particular get whatever they
are entitled to by law. This is especially important for
the division of property and other financial matters
such as spousal support payments.

One of the fundamental values of mediation is that it
is a voluntary process. Many women have felt that
family mediation is forced upon them even when
violence has existed in the relationship. They feel
pressured — both directly and subtly — into
participating. The explicit pressure happens because
they need to maintain a “friendly parent” role in order
to be sure to have custody and/or access to their
children. On a more subtle level, it happens when
mediation is unconditionally encouraged and
presented as a better alternative than court.

All matters arising out of the breakdown of a relationship and which would usually be negotiated by lawyers or
settled by a court can be the subject of family mediation. These include custody, access, division of property, child
and spousal support. However, many programs do not mediate property or financial issues without safeguards to

ensure complete financial disclosure.
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What are some features of family mediation?

Although family mediation shares many of the same characteristics as other forms of mediation it does have some
unique considerations. A review of the descriptions of four different programs in Family Mediation in Canada: Implications
Jfor Women’s Equality reveals some of these. It also demonstrates the range of available programs.

Access to legal counsel: Most programs give consideration to how best to integrate legal counsel with the mediation
process. Some will only go as far as ensuring availability of referral information; others will strongly encourage the
parties to have legal advice throughout the process or only before signing a final agreement; some will welcome the
parties’ lawyers to sit in during the mediation discussions; and some will not proceed to mediate financial issues unless
both parties have a lawyer.

Screening mechanisms: Many, but not all family mediation services agree that mediation is not appropriate where a
power imbalance or a history of abuse is detectable. In these circumstances, the St. John’s Unified Family Court will
exercise sensitivity but mediation is not entirely ruled out. A variety of screening tools have been developed and are used
to make this determination. The training for and the screening process itself is different from program to program.

Measures to protect the safety of a client: Again, the mediation service may have established practices to minimize
risk of physical or psychological harm to the mediating parties. These can include termination of the process by the
mediator, different arrival and departure times and setting well defined ground rules about contact.

Confidentiality: Generally, family mediation proceeds with the understanding that it is a confidential process. If the
conflict ends up in court, the discussions held in mediation are not usually revealed. Most mediators would make parties
aware of this aspect of the process before proceeding,.

[Victim Offender Mediation |

Victim offender mediation is a process which provides interested victims the opportunity to meet the offender
in a safe and structured setting. The goal is to hold offenders directly accountable for their behaviour while
providing important assistance and compensation to the victim. Victim offender mediation is used mostly for
property crimes and is generally based in a restorative justice program.

The Victim:

. must be willing to meet with the offender.

. has an opportunity to talk about the impact of the crime on them.
o can ask the offender questions they may have.

. can also state what they want to see happen as compensation.
The Offender:

. has to hear about the impact of what they did.

. can take responsibility for their behaviour.

. can make a plan for how they can make amends.

The Mediator:

. creates a safe place for the victim to meet with the offender.

. helps the victim and offender move through a process of discussing the offence.

When are cases referred?
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In some programs cases are referred to victim offender mediation as part of an alternative measures program. In
this situation a person is charged with a crime and the case is diverted from the court and trial process to a
diversion program.

In other programs cases are sent to mediation after the offender has entered a guilty plea in the court. In some
programs a victim offender meeting is held after the person has served time in prison. These are often called
victim offender meetings or reconciliation.

How is victim offender mediation different from other mediation?

In victim offender mediation the parties are no longer called “disputants” because one has cleatly committed a criminal
offence and admitted doing so. The other is cleatly the victim. The issue of guilt or innocence is not mediated and
victims ate not expected to compromise and settle for less than they need to address their losses.

Victim offender mediation aims to promote understanding through dialogue. It creates an opportunity for victims to get
power back from the situation by addressing their emotional needs and need for information. The aim is also for the
offender to take responsibility for their actions - to be held accountable, to develop empathy and to make amends in so

far as is possible. It is hoped this will lead to less criminal behaviour in future.

Most victim offender mediation results in a signed agreement. When victim offender mediation is used as an alternative
to court and no agreement is reached, the matter returns to the coutt.

When is it appropriate?

Victim offender mediation is not appropriate for all crimes. In all cases it must be presented as a voluntary choice to the
victim. It is appropriate when the offender accepts responsibility.

What have we learned from research about victim offender mediation?

The following research comments come from Dr. Mark Umbreit,
Centre for Restorative Justice and Mediation. School of Social Work,
University of Minnesota (October 1996).

[Caution |
Critics say that not enough research
has been done about how mediation
affects people, the justice system and
communities. Advocates for women’s
rights say that long term monitoring
and evaluation must be completed. No
research studies have looked at the
long term impact of the service. None
of the research known to the authors
has included a gender inclusive analysis
or women’s equality perspective.

Victims of crime who meet with their offender are far
more likely to be satisfied with the justice system
response to their case than similar victims who go
through the normal court process.

After meeting the offender, victims are significantly
less fearful of being victimized.

Offenders who meet their victim and are held directly
accountable for their behaviour are far more likely to
successfully complete their restitution obligation.

[ADR in an Environment of Systemic Inequality
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Women can be involved in ADR in many different roles: as victim, as offender, as neighbour, as mother of a young
offender, and as a separating parent. Concerns about ADR fall into five general areas:

The inability of the programs to identify and screen out women who have experienced
violence or abuse and situations where there is unequal power and control between the
parties. If the woman is intimidated or does not feel equal in the relationship she may not be able to
negotiate a fair agreement. Most of the woman positive concerns about ADR are with family
mediation and with victim offender mediation in situations where violence and intimidation may be
part of the relationship.

The capacity of these services to protect women’s rights and entitlements, achieved after
many years of fighting for these rights (such as the Matrimonial Property Act). ADR is usually
a private affair and not open to the public view. This can be a good thing. On the other hand it can
mean that a woman’s rights may not be protected. She may walk away with less than is her right to
receive. This could happen because the emphasis is on the two people involved sharing the problem -
on equal problem solving. On the surface that sounds fair, however gender analysis reveals that
women and men do not necessatily start from the same place (See Section 1 of this handbook).

The lack of mediator regulatory and accountability mechanisms. While there is an increase in
alternative dispute resolution programs and specifically family mediation programs, we do not have
laws ot regulations which demand that mediators have credentials. This raises concerns about quality
and consistency of the service.

The downloading of government responsibilities to communities without adequate support
services. Many programs use volunteer mediators who have been trained and are willing to do this
work. Family mediation programs that are part of the court system generally use paid staff. Often
volunteer mediators help individuals resolve problems and represent community commitment and
involvement. This in turn keeps the cost of the ADR programs to a minimum. The costs of the legal
systems in our country (coutts, prisons, correctional services) are very high so this is an obvious
benefit. On the other hand it is very easy for governments to take this good will and expect that
volunteer programs will provide services that should be publicly funded. This is not an idle concern.

The impact of the privatization of government responsibility. Over the past 10 years the
government has been giving work previously done by government employees to private organizations.
The postal services and Canadian parks are two such examples. This privatization, or giving work that
was done by government employees to private companies, has also happened to family mediation
services. While the mediators are paid staff, the work is awarded on contract to private firms. This
means that making a profit will almost certainly be a higher priotity than providing service.

Specific concerns about women participating in family mediation

e Does the woman feel pressured into trying mediation by her partner, or by the court? Is this a truly
voluntary process?

e Is there a process through which women become informed about their rights, entitlements and the
advantages and disadvantages of dispute resolution processes?

e Has the relationship been screened so as to detect a power imbalance that would affect the
agreement? Has violence and abuse been ruled out?

e If the courts suggest parent education programs prior to divorce - is mediation presented in an
unbiased manner or is it assumed that mediation is the best way to proceed with family matters
regardless of the situation?

e In mediation for divorcing and separating couples, how is full disclosure of financial statements
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ensured so that a woman can bargain for a fair share?

e Does the woman also have access to a lawyer before she agrees to mediation? Will the lawyer be
available during the mediation and after to check the agreement to make sure she is informed of rights
and entitlements and that the agreement is fair?

e Does the fact that the courts are so slow pressure the women to choose mediation?

e Ifawoman chooses to not continue with the mediation will that affect how the judge may look at the
case?

e Are the mediator’s responsibilities clear? For example is the mediator responsible for making sure the
agreement is fair? That the process is both fair and safe?

e  Are sufficient records kept such that we can understand the long term impact, success and cost of
ADR programs?

e  How is the program being monitored and evaluated? Will the records kept add to our understanding
of the issues that are of concern to women?

These last three pages incorporate views stated in S. A. Goundry et al, 1998, Family Mediation in Canada: A Review of
the Literature and Analysis of
Data from Four Publicly Funded

Programs in Newfoundland and Labrador Canadian Mediation Programs

Section 4

In the province of Newfoundland and Labrador, we have an alternative
measures program for youth but not for adults.

|Youth Diversion Program

The only long standing victim offender program in this province is the
Youth Diversion Program. Youth Diversion is an alternative measures program within Community Corrections.
Alternative measures are formalized community-based programs, which provide a direct alternative to judicial
proceedings for some young persons. Referrals to alternative measures will normally be of a pre-charge nature whereby
no charge is laid in court. The youth is alleged to have committed a crime, has not been convicted in court, but has
usually admitted the offence. If the alternative measures agreement is not completed the young person is then charged
in court.

Philosophy

Youth crime has its roots in family, community and in the make up of the young person. Young people and their

families need to be provided with opportunities to address underlying causes of the youth’s illegal behaviour. Whenever

possible they also need to receive services in their home communities that will help them change their behaviour. The

family and community must be part of the plan to have the young person take responsibility for their misdeeds and to

support them in the future.

The model in this province is one of volunteer community management through 30 Youth Justice Committees. These

Youth Justice Committees work in association with Regional Health and Community Services Boards to implement an

approved provincial standard as regulated by the Department of Health and Community Services.

Diversion is an alternative to the court for many young persons between their 12t and 18t birthdays accused of a first

time offence. The program generally allows the offender and the victim an opportunity to meet, in an attempt to reach a

mutually agreeable solution. The youth has a positive and meaningful chance to take responsibility for their actions

through a mediation process which actively integrates the concerns of the victim.

Diversion educates young offenders by helping the young person accept responsibility for the alleged offence and

making him or her aware of the impact of the alleged offence.

What are the first steps?

The police are informed when a crime has been committed by a young person. They conduct an investigation, compile

a report and send it to the Crown Attorney. The Crown Attorney reviews the case and decides whether or not to divert
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the case from the courts to an alternative measures program - Youth Diversion. The Youth Justice Committee then
decides whether or not the case is suitable for the program based on the criteria.
What conditions must be met for a young person to participate in diversion?

e they must admit responsibility for the alleged offence.

e there must be sufficient evidence to conclude that the offence was committed by the young person.

e the parties involved must have a clear understanding of the diversion program, and the young person must

voluntarily agree to participate.

Who is involved?
A diversion worker, employed by Health and Community Services meets with the young person to explain the program.
The young person’s parents may be with them for the interview. If the young person agrees to participate in the
progtram, he/she will meet with a trained volunteer mediator and sometimes with the victim of the ctime. During the
meeting they will try to come up with an agreement. The young petson can be accompanied by his/her parents, a lawyer
or a friend.
What is a Diversion Contract?
The Diversion Contract is a written document which is designed to address the harm done and restore harmony
between the parties. The terms of the contract may include any or all of the following:

e averbal or written apology.

e work for a community agency/otganization.

e  work for the victim.

e attendance at educational sessions.

e other terms felt to be suitable by the victim and the offender.
For information about Youth Diversion contact your local Health and Community Services Regional Office or

Robin Janes, the Provincial Coordinator for Alternative Measures (709-
729-5164).

[Unified Family Court |

The Unified Family Court (UFC) was initially established in St. John’s in 1979. It was the first of its kind in Canada. It
provides services for all family matters to everyone living on the Avalon and Bonavista Peninsulas.

It is a unique court because it offers a number of services in addition to the ones we associate with court. These include
mediation services, preparation of home assessments, provision of supervised access, parent education programs, and
support groups for children.

UFC Mediation Services

Mediators employed by Unified Family Court provide free mediation services to people living within the UFC
jurisdiction. Most mediation deals with custody and access disputes. Comprehensive mediation is also available for
couples who request it.

Pre-mediation Process

Before a mediation proceeds the Mediation Service schedules individual pre-mediation sessions. These sessions are
intended to educate the parties about mediation, assess the situation and level of conflict, the history and nature of the
abuse and/or intimidation between the parties, power imbalances and the parties’ capacity, willingness and readiness to
proceed with mediation.

Types of Issues appropriate for family mediation:

Issues to be mediated can include:

. with whom should the children live?

. how much time should the children spend with each parent?

. how will decisions about the children’s education, health and other matters be decided?
. how should property be divided?

. how much support should be paid?

Philosophy
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The court “believes in the ability of parents to remain empowered in the family and to make decisions both short-term
and long-term which address the best interests of their children.” Mediation and other methods (pre-trial and settlement
conferences) used to achieve agreements are strongly encouraged by the court. In situations of family violence,
sensitivity is exercised but use of mediation is not entirely ruled out.
How do you sign up for the Mediation Service?
A person who wants to use the UFC mediation service can call the Court and make an appointment to see one of the
mediators. Referrals also come from lawyers, social workers, other professionals and the court itself.
What can you expect in the mediation process?
At the beginning of the mediation process, parents can expect to meet separately with the mediator. After that, several
joint sessions with the mediator may be required to make the necessary decisions about the children and/or the financial
matters. The mediator acts as a facilitator and assists the parents in this decision making process.
Sometimes the children and/or new partners ate involved in the sessions. This would be done only if it was considered
appropriate.
Usually the final decisions made about these matters are written in a mediation agreement. The parents are encouraged
to have a lawyer review the agreement before signing it.
What is the status of the agreement reached by mediation?
The agreement reached by the parents can be incorporated into their separation agreement or divorce settlement. Until
changed, a signed written agreement is a legally binding agreement.
Is the mediation process confidential?
Although full disclosure is required regarding the issues of custody, access, property division and finances, what is
discussed in mediation is usually treated as confidential,. Mediators are obligated by law to report disclosure of child
abuse to the proper authorities. Mediators will assist the individual in obtaining further assistance when disclosure of
domestic violence arises. The confidentiality of the mediation process should be discussed with the mediator at the first
meeting,.

For information on the services provided by Unified

Family Court call 709- 729-2258.

|C0mmunity Mediation Services |

Since 1983 thete has been interest in a community based mediation service for adults in St. John’s. Community
Mediation Services(CMS) was established in 1995 as a charitable organization with a voluntary Board of Directors. Since
that time CMS has been providing services to St. John’s and other areas of the province.

Philosophy

CMS promotes peace and restorative justice within the community by empowering people to settle disputes using
peaceful resolution processes. The organization is community based and rooted in transformative and social justice
principles.

What services are provided?

With restorative justice principles forming the foundation of its work, mediation and other conflict resolution processes
are offered to organizations and individuals through a co-mediation model. In St. John’s, the group has been taking
referrals from the Community Policing Program, Royal Newfoundland Constabulary. If the strategy is adopted by the
Department of Justice, CMS hopes to provide victim offender mediation to certain cases diverted from the court. A
similar program is being considered in the Happy Valley Goose Bay area. In addition, mediation is available for people
who wish to resolve disputes within community groups, organizations, workplaces and in situations involving housing
issues.

Community Mediation Services offers training in Interpersonal Conflict Resolution, and Mediation Skills Levels One
and Two at different locations in the province. While some of the services are provided free of chatge, other programs
are funded by government or other agencies.

Who are the Mediators?

Individuals with an interest in conflict resolution provide CMS services and they come from varied occupational and
personal backgrounds. All mediators are volunteers and must meet qualifications established by CMS. These include
successful completion of 64 hours of training, apprenticeship involving six to eight mediation sessions with experienced
mediators and continuing evaluation.
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For more information call 709-729-4169

Glossary

arbitration: whete a person is appointed by two disputing parties to settle their dispute.
alternative dispute resolution: an umbrella term used to refer to a variety of ways of
dealing with disputes in which the people with the problem have varying degrees of control
over the naming of the issues and the process.

alternative measures: refers to formalised programs other than court proceedings which can be used before or after a
criminal charge is laid.

conciliation: a conciliator is a third party who encourages and assists disputing parties to solve their problem by
making suggestions, helping them understand their underlying interests, and acting as a go-between.

conflict resolution: is a very broad term referring to many forms of dispute tesolution.

court-annexed ADR: processes such as mediation, early neutral evaluation, mini trials and arbitration which are
incorporated directly into the court process.

custody/access assessment: custody and assess assessments are not dispute resolution mechanisms but are repotts,
generally prepared by a social worker or family counsellor, which assist the judge in determining custody and access
issues.

diversion: the process of diverting youth or adults who commit acts that could be considered criminal away from the
traditional court system.

family mediation: generally considered to be mediation dealing with issues that are subject to family law in the court
system.

gender equality: focuses on achieving equitable outcomes for women and men rather than treating women and men
as if they ate the same.

gender equity: is the process of being fair to women by compensating for historical and social disadvantages that
prevent women from operating on a level playing field.

gender inclusive analysis: a tool and approach that can be used to correct biases that impact on women. It recognizes
that to the extent that a policy has an impact on people, it will very likely have different impacts on women and men
because they have different roles, expectations and life experiences.

gender neutral analysis: assumes that all people are affected by policies/programs in the same way or that there is a
neutral impact on people as a result of a policy/program.

gender vs sex: Sex refers to the biological differences between men and women. Gender refers to the socially
constructed roles and responsibilities of women and men.

interpersonal conflict resolution: when disputing parties agree to solve their problems by talking about their concerns
face to face and working together to find a resolution that is mutually acceptable.

litigation or court adjudication: Most people refer to this as “going to court”. A judge settles the dispute after hearing
both sides, usually through their lawyers.

mediation: a voluntary problem-solving process in which a third party assists the disputing parties towards a resolution
that is mutually acceptable to them.

restorative justice: a philosophical framework or way of thinking about crime and conflict rather than a distinct model
or particular process. It is usually focussed on the needs of the person harmed.

victim/offender mediation: mediation which provides the victim of ctime an oppottunity to meet the offender in a
safe and structured setting, to hold the offender directly accountable and to address the victim’s needs.
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5.14. Aboriginal Women In Canada — 1998 27

EXECUTIVE SUMMARY
Background

In May 1997, Status of Women Canada sought to undertake a review of the literature on current and emerging policy
issues as they affect, and are of concern to, Canadian Aboriginal women. The results of this work are contained in this
document. Included is an annotated bibliography of relevant material published over the last 10 years (i.e., 1986 to 1997),
along with an in-depth literature review and synthesis. These in turn serve as the basis for:

the identification of those areas in greatest need of further research and documentation; and

the development of an integrated policy agenda in which Aboriginal women's role as key change agents is
highlighted, documented and supported.

Findings

Although their numbers are relatively small in an absolute sense, Aboriginal women constitute a vibrant and highly
diverse segment of Canada's population, who share a common legacy of matginalization and opptession. The Canadian
state, Canadian society in general and the Aboriginal male leadership have paid scant attention to their particular needs
and concerns. Given concrete expression in a wide range of social, demographic and economic indicators, this
marginalization has in the last 10 to 15 years garnered increasing attention within the countty's policy and research
communities. A growing literature focused on the exploration of Aboriginal women's lives and cultural contexts has
provided a means of addressing the myriad challenges which they face during the course of their day-to-day lives.

Significantly, these efforts have led to the publication of a number of incisive and highly original studies on particular
facets of Aboriginal women's lives. Most notably, wotk focuses on their involvement in economic development
initiatives, political participation and leadership activities, and the "political economy of everyday life". However, it must
be acknowledged that this literature is also chatacterized by several serious flaws.

Limited set of issues addressed: Despite the heterogeneous nature of the problems and challenges facing Canadian
Aboriginal women, the literature continues to be dominated by an extremely limited range of issues, specifically matters
touching on health and healing, violence and abuse, and the criminal justice system.

Some groups of Aboriginal women ignored: At the same time as Inuit women and registered Indian women living
on-reserve attract substantial research attention, others, including Métis women, non-status Indian women and
Aboriginal women with disabilities, remain seriously underrepresented within the existing research literature.

Narrow focus: Although much of the work undertaken on Aboriginal women makes some reference to the complex
and multi-faceted nature of most, if not all, of the problems currently facing this population, little effort is made to

27 Status of Women Canada, Madeleine Dion Stout and Gregory D. Kipling
Aboriginal Women In Canada: Strategic Research Directions For Policy Development, March 1998 http://www.swc-
cfc.ge.ca/publish/research/abwom-e.html
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follow up with analyses which transcend the narrow boundaries of the problem at hand. That is to say, there is a
widespread tendency in the literature to eschew holistic approaches in favour of ones which consider only one policy
field at a time.

Singular, negative orientation: With surprisingly few exceptions, work dealing with Aboriginal women has tended to
be highly problem-focused, and it has pathologized these women's agency and realities. This in turn has allowed little
room for an understanding of the real complexities at work, and has provided little insight into the strategies that work.

As a means of addressing these flaws, along with the gaps which exist in the literature in a more general sense, a number
of specific recommendations for research and policy development have been developed.

i. That the health status of Métis women be given priority, through the collection of baseline health data, along with
the identification of the most pressing program and policy needs of this population.
ii.  That research related to Aboriginal women's health through the life-course be funded as a basis for the

development of health programs and policies directed specifically toward Aboriginal girls and female elders.

iii.  That research attention be devoted to the problems facing Aboriginal women with disabilities, so programs will
enhance their quality of life through improved service delivery and sensitized home communities.

iv.  That the barriers to Aboriginal women's educational endeavours be tesearched, and that approptiate policies and
programs be put into place that would make their educational experience more relevant to their life goals and
contexts.

v.  That priority be given to Aboriginal women's tural-urban migration patterns and the differential experiences of
First Nations, Inuit and Métis female migrants.

vi.  That longitudinal studies be designed to monitor the workplace equity and anti-harassment measures which are of
key concern to working Aboriginal women.

vii. That a comprehensive, national study be undertaken to explore how Aboriginal women's economic development
activities affect their families and communities.

viii. That violence and abuse directed specifically toward elderly Aboriginal women and Aboriginal women with
disabilities be studied.

ix.  That priority be given to the task of developing "family violence" programs which are specifically oriented toward
Aboriginal elders and women with disabilities.

X.  That long-term research focus on the evaluation of existing Aboriginal "family violence" educational initiatives and
treatment programs.

xi.  That national research be undertaken to examine the responsiveness of the criminal justice system to issues of
"family violence", in order to bring about corrective action and to facilitate the dissemination of information about
innovative "family violence" programs.

xii. That funds be allocated to continue monitoring and evaluating responses to the recommendations of the Report of
the Task Force on Federally Sentenced Women (Canada, 1990b) and other inquiries pertaining to the criminal justice
system and its treatment of Aboriginal women.

xiii. That research explore the role Aboriginal women traditionally held in the administration of justice in Aboriginal
societies in order to provide a context for Aboriginal women's place within emerging Aboriginal justice systems.

xiv. That national research examine the experiences of Métis, Inuit and First Nations women with "family violence",
sexual abuse and criminal activity.

xv. That research explore whether Aboriginal women involved in community politics and economic development
activities provide positive role models for Aboriginal girls, and give other women in the community the incentive
to seek political office or start their own business ventures.

xvi. That funds be allocated to research local Aboriginal women's organizations and their role in galvanizing
community development initiatives or community-centred political activities.

xvii. That research be undertaken to examine the role community contexts play in encouraging and facilitating
Aboriginal women's representation within communities' principal administrative and executive bodies.

xviii. That research focus on self-government consultation with Inuit and Métis women, in particular, and Aboriginal
women, in general.

xix. That additional research be conducted on the likely impacts of all facets of self-government on all Aboriginal
women, including the administration of justice and the transfer of control over health services delivery.

xx. That research be undertaken to examine the policies of other national governments on matters related to

Indigenous women and how these might bear upon policy development in Canada.
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xxi. That comparative studies of Indigenous women in Canada and elsewhere be undertaken as a foundation for
international bridge building and collaboration among the vatious Indigenous women's organizations.

Conclusion

In light of these findings and the more general observation that Aboriginal women continue to be underrepresented or
ignored within the policy literature on Aboriginal peoples, there is cleatly substantial scope for corrective action. This is
particularly the case in relation to the development of a policy research agenda that is truly responsive to the interests
and priorities of Aboriginal women themselves. Expressed as a series of recommendations, an agenda for action is
outlined below.

1. Given the truncated and/or natrow focus of much of the policy-otiented literatute on Aboriginal women, it is
recommended that holism in research be fostered. Projects and programs would then give explicit consideration to the
interplay of all relevant policy fields within their analyses.

2. Given that past research has often focused on issues which are of questionable significance to many or most
Aboriginal women during the course of their daily lives, it is recommended that a remedial consultative mechanism be
put in place. This would ensure that the priorities of researchers and policy makers accurately reflect those of
Aboriginal women themselves.

3. As a means of critiquing and/or lending credibility to the findings of tesearch already undertaken with Aboriginal
women, it is recommended that projects which seek to document the needs and assets of such women be funded. The
use of scientifically credible methodologies would allow for this.

4. Given that the literature on Canadian Aboriginal women is dominated by case studies and snapshot surveys, it is
recommended that priority be given to the development and implementation of longitudinal studies. Tracking key
indicators pertaining to Aboriginal women over time is a research imperative.

5. As a means of correcting long-standing problems in the distribution and availability of research findings pertaining to
Canadian Aboriginal women, it is recommended that mechanisms be devised and implemented which facilitate the
collection and dissemination of such research on a country-wide scale. The cteation of a national data base of research
activities by or about Aboriginal women would accommodate this.

6. Given the salience of the household and the community as key sites of action in Aboriginal women's daily struggle to
secure the economic and social well-being of their families, it is recommended that research contributing to policy
makers' understanding of these contexts be funded. Policies and programs which support Aboriginal women as
individuals would necessarily follow.

7. As a means of counterbalancing the traditional disregard shown by researchers and policy makers for the real
differences which exist among and within different groups of Aboriginal women, it is recommended that in-depth and
sustained attention be focused on the documentation of the particular problems and challenges facing (inter alia) the
girl child, Aboriginal women with disabilities, Métis women, lesbian and eldetly Aboriginal women, and urban
Aboriginal women.

8. Given that relevant government structures seck to eliminate the attitudes and conditions which have contributed to
Aboriginal women's marginalization from civil society, it is recommended that means of facilitating and supporting
such women's integration be identified. In this way, their decision-making capacity, in all relevant political structures,
from the level of the household to that of the international arena, would be cultivated, encouraged and disciplined.

5.15. Restorative Justice/Criminal Justice — Identifying Some Preliminary Questions, Issues/
Concerns — 1998 28

— Itis evident from even a cursory review of the literature on restorative justice that there is little attention to gender
as analytical constructs.

28 Goundry, Sandra A., Legal Consulting and Research Services, Restorative Justice and Criminal Justice, Reform in British Columbia — Identifying
Some Preliminary Questions, Issues and Concerns, Prepared for: BC Association of Specialized Victim Assistance & Counseling Programs, 30 April,
1998
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o The terminology of ‘victims’, ‘community’, and ‘offenders’ are invariably used without any kind of
accompanying gender analysis.

O  Moreover, restorative justice is not discussed in the literature within a contextual analysis that
recognizes the systemic violence and abuse that women/children live in this society.

— At the same time as some qualified support for these initiatives was expressed, there was a host of questions, issues
and concerns raised, including:

o the lack of critical research, analysis and evaluation on restorative justice and the attendant failure to
expressly include gender/diversity/equality analyses in the formulation of policy

—  There are a number of ways in which a gender or equality rights analysis might serve to illuminate some of the
problems with restorative programs for offences involving violence against women.

—  This is important because:

o In the abstract, it is very difficult to unpack just what it is about these principles which contemplate
the restoration of relationships, holding offenders accountable, and the involvement of the
community in solutions that requires a measure of caution.

—  For women attempting to separate from an abusive partner and/or who may repott an assault by their present or
ex-partner, the potential impact of these reform principles are doubly disconcerting given that the restorative model
may cover both civil and criminal justice systems.

o Consider their potential application in the context of a post-separation ‘wife’ assault.

" A restorative approach to the crime of ‘wife’ assault might require the offender
admit his guild, apologize to the victim, work to repair the relationship and do some
community service work to make amends to the community.

®  The same woman who was the victim of the assault in her civil case, would sit
opposite her abuser as an equal party ready to negotiate the details of the separation
and divorce — perhaps with the assistance of a trained negotiator.

o Consider a sexual assault case that gets referred to a victim-offender reconciliation program

®  Even the title of the program speaks volumes of what the victim can expect the
agenda to be and as a corollary, what is expected from the victim.

* Numerous questions immediately come to mind.

e Tor instance, what type of support is provided to the victim to assist her in
making a decision to participate or not.
e  If she does participate, what kind of ongoing support can she depend on?
—  Gender analysis of the criminal justice system also reveals that many offenses are disproportionately committed
either by men or women.
o0 The implications for female offenders of these initiatives may be significantly different from
their male counterparts.

e In addition, there is a need fro an equality rights analysis of ‘alternative measures’ as provided for in
the Criminal Code and particularly the phrases ‘not inconsistent with the protection of society’ and
‘appropriate having regard to the needs of the (offender) and the interests of society and of the
victim’.

o Itis easy to see how some interpretations of these phrases could lead to the reprivatization
of offences as a ‘family problem’, blame for sexual assault could be attributed back to the
victim.

5.16. Diversity and Justice: Gender Perspectives: A Guide to Gender Equality Analysis, 1998 29
Background

2 Diversity and Justice: Gender Perspectives: A Guide to Gender Equality Analysis, 1998 http://canada.justice.gc.ca/en/dept/pub/guide/guide.htm
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In 1995, Canada presented its Federal Plan for Gender Equality to the Fourth United Nations World Conference on
Women in Beijing. The Federal Plan includes a commitment that future legislation and policies will include an
analysis of their potential for unequal impacts on women and men and a commitment to adopt strategies that
advance gender equality.

The adoption of the Federal Plan gave new impetus to ongoing work at the Department of Justice to improve the
justice system’s response to the needs and concerns of women. In 1996, the Department of Justice established a
Gender Equality Initiative to formalize and strengthen these efforts. The next year, the Department adopted a
Policy on Gender Equality Analysis, which requires that every Justice issue be analyzed for its impact on gender
equality.

The “Diversity and Justice: Gender Perspectives: A Guide to Gender Equality Analysis” is meant to establish a
common understanding and framework for gender equality analysis. It has three parts.

o 'The first part explains what gender equality analysis is and why it is important.

o The second part of the Guide describes how to do gender equality analysis at different stages of policy and
program development, the provision of legal advice, litigation and dispute resolution (including criminal
prosecutions at the appeal level or interventions), research, evaluation, communications and legislative
drafting.

o The last part of the Guide consists of Appendices, which provide references and resources on gender
equality issues.

Gender equality analysis is one part of a more comprehensive diversity analysis that assesses the impact of laws,
policies or programs on the full range of diverse groups in Canadian society: for example, Aboriginal people,
persons with disabilities, lesbians and gays and ethnocultural communities.

o The methods outlined in this Guide can be applied to diversity analysis to ensure effective and equitable
laws, policies and programs for all

What Is Gender Equality Analysis?

Gender equality analysis is a process to help identify and remedy problems of gender inequality that may arise in
policy, programs and legislation.
It is premised on an understanding of the continuing reality of women’s inequality in Canadian society, and a
recognition that legal principles and rules have historically been based on values and assumptions about appropriate
gender roles that may restrict women’s choices and actions.
o  The object of gender equality analysis is to replace those assumptions with a consideration of the specific
situations of women in all facets of society, such as the labour market, the family and the community, and
thus shape laws, policies, and programs that respond to women’s needs and priorities.

The analysis has three stages:
o learning about the gender dimensions of the larger social, economic, political and familial context in which
a specific law, policy or program operates;
o using that information to analyse the actual or potential effects of a law, policy or program on women, and
to uncover implicit stereotypes or invalid assumptions about gender roles;
o looking for law, policy ot program design options that respect and support women’s safety, autonomy,
well-being, and full participation in Canadian society.

Why does gender equality analysis focus on women?

Given the historical and continuing reality of women’s inequality, gender equality analysis is primarily aimed at
illuminating and addressing the barriers that women continue to face in society.
But the analysis can identify ways in which unquestioned assumptions and values embedded in our laws and policies
limit men’s choices and actions as well.
o Some of the disadvantages that women experience — for example, disadvantage associated with race,
ethnocultural background, poverty, or sexual abuse in childhood — are shared by many men.
o And some men are challenging gender stereotypes by taking on traditionally "female" roles in the
workplace and in the family.
o  For these reasons, laws and policies that explicitly take women’s needs and priorities into account could
better meet the needs and concerns of both women and men.

The Starting Point — Women’s Inequality
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—  From childhood to old age, women’s and men’s life experiences and circumstances differ.

o As the data below illustrate, while women experience some benefits over men associated with their sex or
gender (for example, longevity), the general pattern of benefits and burdens encountered by women and
men is one of relative social, economic and political disadvantage for women.

o The general disadvantages experienced by women may be compounded by other kinds of social inequality
associated with characteristics such as race, ethnocultural heritage, poverty, disability, and sexual
orientation.

Economic Disadvantage
= 1In 1995, 57% of all adults with incomes below Statistics Canada’s Low Income Cut-offs (LICOs) were women.

O Low income is a more acute problem for some groups of women: for example, 72% of low-income
Canadians aged 65 and over are women; 33% of Aboriginal women of all ages have low incomes; and
women with disabilities at all ages have lower incomes than men with disabilities.

—  Four out of five lone-parent families are headed by women.

o In 1993, 60% of female-headed lone parent families were classified as having low incomes.

o In comparison, 33% of lone-parent families headed by men, and 13% of two-parent families had incomes
below the LICOs.

— 1In 1996, women’s labour force participation rate was 57.6%, compared to 72.4% for men; women were 69.1% of
part-time workers, and 49% of multiple job holders.

©  The main reason women gave for part-time employment was lack of full-time jobs.

- The average earnings of employed women are substantially lower than those of men.
o In 1993, women employed on a full-time, full-year basis earned 72% of their male counterparts.
Violence Against Women
- One half of all Canadian women have experienced at least one incident of physical or sexual violence since the age
of 16.

o Twenty-nine percent of women have experienced physical or sexual violence by a current or past marital
pattner.

- Only 6% of the women who stated that they had been sexually assaulted had reported the incident to the police.

o Twenty-six percent of those who had been physically assaulted by a partner had reported the assault to the
police.

o Twenty-two percent of the women who reported violence had never told anyone else.

- Almost 75% of the violent attacks against women are by acquaintances or relatives, compared with 37% of violent
attacks against men.
Family Roles and Responsibilities
- Women continue to have primary responsibility for household management and the care of family members.
o In 1992, employed women with a spouse and children spent, on average, two hours more per day on
domestic work activities than their spouse.
- The amount of time employed mothers devote to child care is roughly double that of employed fathers.
Under representation in Decision-Making
- Even though the educational attainment of women has increased substantially over the last decade, women are still
underrepresented in many areas of decision-making. For example:
o women occupy only 20% of the highest-paid occupations in the corporate sector in Canada, and are
underrepresented at senior management levels; in 1991,
o women made up only 20% of all judges and magistrates in Canada; and, in 1997,
o  only slightly more than one-fifth of Members of Parliament were women.
Sources
1) Statistics Canada, Women in Canada, Catalogue 89-503, 1995.
2) Statistics Canada, "The Violence Against Women Sutrvey", The Daily, p.2.
3) "Women bump heads on glass ceiling”, Canadian Press, June 16, 1994.

Taking multiple disadvantage into account
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- Given the significant diversity amongst women, it is important to assess the various experiences of inequality in
women’s lives, and the multiple disadvantage that many women confront.

o  Gender equality analysis considers the ways that social inequalities associated with characteristics such as
race, ethnocultural heritage, poverty, disability, and sexual orientation may compound the problems that
women experience.

o Aninclusive analysis that investigates the situation and needs of diverse groups of women could uncover
potential problems and solutions for specific communities.

- For example, although many women fear calling the police when they are assaulted by their spouse, a refugee who
was victimized by police in her country of origin may be more aftraid to call the police in Canada for protection.

o She may also face language barriers that discourage her from seeking help.

o Her experiences and situation as a refugee compound her vulnerability to male violence.

o An effective response to wife abuse must be designed to respond to the specific barriers to justice for
women in this situation.

What is the link between diversity analysis and gender equality analysis?

- Gender equality analysis is ideally part of a more comprehensive diversity analysis to assess the impact of a
particular law, policy or program on the full range of diverse groups in Canadian society.

o Aninclusive analysis that considers the needs and social realities of different communities in Canadian
society helps to shape more effective and equitable laws, policies and programs.

- At the request of Deputy Ministers of Justice, the Federal-Provincial-Territorial Working Group on Diversity,
Equality and Justice has designed a framework for conducting a diversity analysis. The "Integrated Diversity and
Equality Analysis Screen" (known as " IDEAS") can be used to assess the impact of initiatives on diverse groups.
Deputy Ministers of Justice have requested that federal-provincial-territorial projects on which they are asked to
make decisions be screened in advance with the IDEAS framework.

Is gender always a factor?

- In some justice questions, gender issues play an obvious and major role — for example, litigation alleging
discrimination on the basis of sex. In other matters, they are a factor among others. For example, a policy on police
powers to enter a dwelling home has implications for women’s safety from violence. In others, they are not as
apparently relevant; for example, litigation involving a construction lien. In some cases in which gender implications
are not initially apparent, they become significant at a later stage so it is important to keep gender considerations
"on your radar screen" throughout the work process.

What is the relationship between Charter analysis and gender equality analysis?

- The Department of Justice lawyers have considerable expertise in assessing whether laws, policies and programs
comply with the equality guarantees and other provisions of the Canadian Charter of Rights and Freedoms. How is
gender equality analysis related to Charter analysis?

Gender equality analysis has a broader scope:

- Charter analysis assesses whether the effects of a law or proposed law on women might violate the equality
guarantees of the Charter, as they are currently defined and applied by the courts. The analysis determines whether
the effects of a particular law meet the legal test of discrimination.

- In contrast, gender equality analysis seeks to identify and address adverse impacts that laws, policies and programs
may have on diverse groups of women — whether or not they amount to discrimination in law. The goal of the
analysis is to shape laws, programs and policies that are more effective, durable and fair.

You may need to do both:

- When a gender equality analysis shows that a particular proposal will have adverse impacts on some or all women, it
is important to seck an assessment of the "Charter risk" created by the proposal from the Human Rights Law
section of Specialized Legal Advisory Services. The Charter opinion may help to substantiate the conclusions of the
gender equality analysis.

- Even when a Charter analysis concludes that the impacts of the proposal are unlikely to violate the Charter, gender
equality analysis suggests that they ought to be addressed as a matter of sound policy and program design.

Why Do Gender Equality Analysis?

- These are a number of reasons for doing gender equality analysis:

o Inequality is injustice.
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= I believe that the desire for justice of every human being is the source of our desire for equality.
For inequality is injustice. Madam Justice L’Heureux-Dubé "Making Equality Work", An
Address to the Department of Justice Canada, Ottawa, December 10, 1996.
o Better decision-making.
= Policies, laws and programs that are based on a comprehensive and accurate assessment of the
needs of all members of the Canadian public will be more effective, durable and fair, avoiding
future problems and litigation.
o Fulfillment of the Department’s mission.
®  Gender equality analysis supports the departmental mission and professional ethical
commitments to ensure a fair system of justice and promote respect for rights and freedoms.

o The Government’s commitments.

®  In the Federal Plan for Gender Equality (1995), the Government of Canada made a
commitment to implement gender-based analysis across the federal government.

o The Department’s commitments.

®  The Policy of the Department of Justice on Gender Equality Analysis (Spring, 1997)
requires gender equality analysis to be integrated in all of the Department’s work.

o Canada’s commitments. Canada’s domestic and international human rights commitments highlight
the value that Canadians place on respect for human rights, equality and justice, and the importance of
ensuring that legislation, government policy and programs protect and promote those values. The Canadian
Charter of Rights and Freedoms, the Canadian Human Rights Act and numerous provincial and international
human rights instruments affirm and protect gender equality. (Canadian and international equality rights
protections are listed in Appendix E.)

o The evolution of case law. Courts are paying increased attention to the social context of law (consider,
for example, the redefinition of the law of self-defence, discussed in the next section). Consequently,
expertise in understanding and analysing gender issues is an increasingly important skill in the legal
field.

o Wide social benefit. The costs of continued inequality are ultimately shared by all members of society.
Everyone benefits from a society that celebrates the uniqueness and respects the dignity of all of its
members.

In 1954, Marion Anderson, an American delegate to the United Nations, had this to say about disctimination: "As
long as you keep a person down, a part of you has to be down there to hold him down, so it means you cannot soar
as you otherwise might." Cited by Glenda Simms, former President of the Canadian Advisory Council on the Status
of Women, in Ewmployment Equity into the 1990s and Beyond. Presented at the Centre for Women’s Studies and Feminist
Research. London, January, 1991, at p. 8

Important Principles

This section discusses some common principles underlying gender equality analysis — although, in practice, the
form that the analysis takes depends on the kind of work done, the task one has been given, and the time and
resources available.

Gender equality analysis is an integral part of your work.

Ideally, gender equality analysis is a continuous part of your daily work, not a final extra step. It involves collecting
qualitative and quantitative data, questioning basic assumptions, and developing an understanding of the gender
equality dimensions of the justice issues you are addressing. For example, in policy development, considering gender
equality issues from the outset will affect the way issues are framed, the research questions that you identify, the
consultations that are carried out, the range and assessment of policy consequences, and the recommendations to
decision-makers.

Gender equality analysis can be adapted to situations in which you are providing advice under acute time
constraints, or within a narrow range of options, to ensure that decision-makers have as much information as
possible about the equality implications of vatious proposals. (At the end of many chapters of Part Two of the
Guide, there is a framework for "High Speed Gender Equality Analysis".)

Gender equality analysis places importance on understanding the social context of law, policy and programs.
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Gender equality analysis is connected to a broader shift in legal reasoning towards a purposive and contextualized
approach to the interpretation and application of the law. As the courts place increasing emphasis on interpreting
legal rights, benefits and penalties in light of existing societal inequalities, the ability to analyse legal problems in
their social context — including their gender equality dimensions — takes on a sharper importance.

Judicial inquity into the factual, social and psychological context within which litigation arises is not unusual. Rather,
a conscious, contextual inquiry has become an accepted step towards judicial impartiality.... An understanding of the
context or background essential to judging may be gained from testimony from expert witnesses in order to put the
case in context: (see R. v. Lavallee, [1990] 1 S.C.R. 852, R. v. Parks (1993), 15 O.R. (3d) 324 (C.A.), and Moge v.
Moge, [1992] 3 S.C.R. 813), from academic studies properly placed before the Court; and from the judge’s personal
understanding and experience of the society in which the judge lives and works. This process of enlargement is not
only consistent with impattiality; it may also be seen as its essential pre-condition. L’Heureux-Dubé and McLachlin,
JJ.in Rv. S. (R.D.), [1997] 3 S.C.R. 484, at 506-507.

Gender equality analysis focuses on the effects of a law, policy or program.

Since few federal laws and policies now make straightforward distinctions on the basis of sex, gender equality
analysis concentrates on the impact that apparently "neutral" laws, policies and programs might have on women (or
some groups of women). This focus on the impact of a particular measure is consistent with the substantive approach
to equality that has been established in Canadian law.

The substantive approach to equality adopted by Canadian courts recognizes that treating individuals with different
needs, resources and life circumstances in exactly the same way may perpetuate inequality. Instead, ensuring equal
benefit of the law requires that our laws and policies respond appropriately and fairly to differences in personal
characteristics, socio-economic circumstances, and life situations in order to achieve greater equality in social
outcomes. It must be recognised at once...that every difference in treatment between individuals under the law will
not necessarily result in inequality and, as well, that identical treatment may frequently produce serious inequality.
Mclntyre, . in Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, at 164

Contextualized Legal Reasoning

The interpretation of "self-defence" in criminal law is a pre-eminent example of the way an understanding of social
context can re-shape legal doctrine. In R. ». Lavallee, [1990] 1 S.C.R. 852, the Supreme Court of Canada took into
account the reality of battered women in interpreting the law of self-defence. The case concerned a battered woman
accused of murdering her abusive partner. The issue before the Supreme Court was whether a psychiatrist’s
assessment of the accused, supporting the self-defence claim, should have been admitted at trial.

Writing for the majority, Madame Justice Wilson established that the legal meaning of "self-defence" must be
informed by an understanding of the dynamics and impact of spousal abuse. In commenting on the relevance of
expert testimony about the psychological impact of abuse to the assessment of the reasonableness of the accused’s
belief that the use of force was necessary, Madame Justice Wilson observed:

o Ifit strains credulity to imagine what the "ordinary man" would do in the position of a battered spouse, it
is probably because men do not typically find themselves in that situation. Some women do, however. The
definition of what is reasonable must be adapted to circumstances which are, by and large, foreign to the
wotld inhabited by the hypothetical "reasonable man" (p. 874).

Madame Justice Wilson then endorsed the admission of expert testimony to clarify and explain the dynamics and
psychological impact of physical abuse, including expert evidence of the psychological impact and power imbalance
in this context. In addition, the Court disapproved of the requirement that the accused must have responded to
imminent danger (which had been read into the law of self-defence in earlier cases, and interpreted to mean an
assault in progress) on the grounds that it was inconsistent with the power imbalance and dynamics of spousal
abuse.

In the more recent case of Malott v. R., [1998] 1 S.C.R. 123, the Supreme Coutt of Canada cited Lavallee regarding
the importance of a contextual legal analysis. In a concurring judgment, I’Heureux-Dubé and McLachlin, JJ. stated:

o A crucial implication of the admissibility of expert evidence in Lavallee is the legal recognition that
historically both the law and society may have treated women in general, and battered women in patticular,
unfairly. Lavallee accepted that the myths and stereotypes which are the products and the tools of this
unfair treatment interfere with the capacity of judges and juries to justly determine a battered woman’s
claim of self-defence, and can only be dispelled by expert evidence designed to overcome the stereotypical
thinking. (p. 140)
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and further,

o ... the majority of the Court in Lavallee also implicitly accepted that women’s experiences and perspectives
may be different from the experiences and perspectives of men. It accepted that a woman’s perception of
what is reasonable is influenced by her gender, as well as by her individual experience, and both are
relevant to the legal inquiry. This legal development was significant, because it demonstrated a willingness
to look at the whole context of a woman’s experience in order to inform the analysis of the particular
events. (p. 141)

Gender equality analysis is based on sound data, research, and information beyond traditional legal sources —
including qualitative information and consultation with affected groups.

An analysis of the effects of a particular law, policy ot program requires knowledge and appreciation of the larger
social context in which it will operate. Both statistical and experiential-based information are helpful in
understanding the larger social context, particulatly the situations and needs of different groups of women.

Morte qualitative types of information are patticularly important to understand the way a problem is experienced by

women in different situations, the barriers they face, and their priorities for action to deal with the problem. Some

of this information can be obtained from documents — briefs, materials on the Internet, letters to the Minister, and
social science research. But the richest source of information about the needs and concerns of those who may be
differently affected by particular problems or proposals is direct discussion and consultation with them.

o For example, the DisAbled Women’s Network (DAWN) has documented the exceptionally high incidence of
physical and sexual abuse of disabled women. Their surveys of women with disabilities reveal the additional
factors — financial dependency on their abuser; dependence on their abuser for physical cate; lack of accessible
transportation and emergency shelters to which they can escape; risk of losing custody of their children if they
leave an abusive relationship — that make it more difficult for disabled women to free themselves from an
abusive situation. DAWN has developed valuable expertise in understanding and addressing violence against
women from the perspective of disabled women.

You can seek statistical and qualitative information from your client department; officers in the Policy Sector

working on related issues; the Research and Statistics Division of the Department of Justice; the Office of the

Senior Advisor on Gender Equality; the Diversity, Equality and Access to Justice Division in the Policy Sector;

relevant literature; or the affected groups themselves and, in general, equality-seeking organizations. (Appendix I

lists equality-seeking organizations; Appendix G lists important databases, studies and reports that describe and

analyze current problems and issues that affect women’s lives in Canada.)

In any particular case, there will be limits on the amount of time that can be spent gathering information on the

larger social, political and economic context within which a particular measure operates, and its gender-based

effects. Consequently, increasing our awareness of the larger social context in which our work takes effect — which
the Supreme Court of Canada has described as a "process of enlargement” — should be viewed as an ongoing
professional responsibility.

Good gender equality analysis is the product of collaboration.

It is often difficult to discern the gender impacts of a particular issue, or see how proposals could be modified to
account for them. And there is always something more to learn about the experiences and needs of diverse
communities in Canadian society. The best practice is to discuss — perhaps debate — your analysis with colleagues,
the Gender Equality Specialists for your unit, analysts in the Diversity, Equality and Access to Justice Division in
the Policy sector, and others who are in a position to share their experiences and expertise on an issue. Using these
contacts can be a time-saving strategy when you are given little time to research and develop your advice.

Gender equality analysis requires us to examine and question assumptions that underlie our laws, policies and
programs.

Often, the social beliefs and standards of a different time remain embedded in law and government policy and
programs. Gender equality analysis forces us to test the validity of those assumptions to ensure that our policies,
laws and choice of language respond to present social realities, and do not reflect or reinforce stereotypes about
appropriate gender roles.

The more powerful we are, the less we may be able to see that the world coincides with our view precisely because
we shaped it in accordance with our view. Martha Minow, Making A/l the Difference, (Cornell Univ. Press, 1990, at p.
379)
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Similatly, in R. 2. McConnell, [1996] 1 S.C.R. 1075, affg (1995), 32 Alta. L.R. (3d) (Alta. C.A.), the Supreme Court of
Canada approved a contextualized approach to self-defence in the prison setting. In this case, a prison inmate
argued that he had acted in self-defence in killing another prisoner who was an "enforcer" for an inmate group that
had threatened him. The Supreme Court of Canada endorsed the reasoning of Conrad, J. at the Alberta Court of
Appeal, which found — on the basis of expert evidence about inmate culture and the prison environment — that
the accused might reasonably have believed that the use of force was necessary, although no assault was actually
underway at the time he acted. The focus on the effects of a given law or policy or program also acknowledges the
structural or systemic nature of inequality. Once inequality is understood as a systemic problem, then the harmful
effects of a particular law or policy are no longer seen as the intentional result of individual bias, but as the outcome
of rules and practices that fail to recognize the situation and needs of disadvantaged groups. Even in imposing
generally applicable provisions, the government must take into account differences which in fact exist between
individuals and so far as possible ensure that the provisions adopted will not have a greater impact on certain classes
of persons due to irrelevant personal characteristics than on the public as a whole. In other words, to promote the
objective of the more equal society, s.15(1) (of the Charter) acts as a bar to the executive enacting provisions
without taking into account their possible impact on already disadvantaged classes of persons.

Lamer, C.J.C. in Rodriguez, v. British Columbia (Attorney General), [1993]

3 S.C.R. 519 at 549; adopted by unanimous Court in E/dridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624,
at 673.

Summary

Gender equality analysis is about understanding women’s distinct situations and experiences in Canadian society,
and using this knowledge to uncover potential gender equality problems and design solutions in our daily work. The
goal of gender equality analysis is to advance equality by identifying policy, program and legislative options that
respect and support women’s safety, autonomy, well-being, and full participation in Canadian society. Policies, laws
and programs that are based on a comprehensive and accurate assessment of the needs of all members of the
Canadian public will be more effective, durable and fair.

The form that gender equality analysis will take in practice depends on the kind of wotk you do, the task that you
are given, and the time and resources available. But there are a number of common principles behind this analysis:
Gender equality analysis is an integral part of your work.

Gender equality analysis places importance on understanding the social context of law, policy and programs.
Gender equality analysis focuses on the ¢ffecss of a law, policy or program on diverse groups.

Gender equality analysis is based on sound data, research, and information beyond traditional legal sources.
Good gender equality analysis is the product of collaboration.

o Gender equality analysis requires us to examine and question assumptions that underlie our laws and policies

O O O O O

Practical Implications
Gender Equality Analysis in Policy and Program Development

Justice policy and program development takes place through many different and complex processes.

o  Sometimes, policy and program development responds to an evident problem or a specific legal development
(for example, a court decision which requires an immediate legislative change).

o In other cases, new policies or programs result from longer-term law reform or program renewal initiatives.

o Increasingly, Justice policy and programs are developed as part of federal government-wide, and integrated
federal-provincial-territorial initiatives.

This chapter of the Guide sets out a series of questions and suggested actions to ensure that decision-making in
policy and program design is informed by an analysis of gender equality implications of different options.

o The analysis can be adapted to particular policy and program development contexts and time pressures.
The basic steps to incorporating gender considerations in policy and program development are illustrated on the

next page, and then described "step-by-step". At the end of this chapter, there is a checklist that you can use as an
aid to your work.

Page 142 of 177



Research Framework for a Review of Community Justice in Yukon
Community Justice - Gender

As you review and apply the ideas in this chapter of the Guide, it may be helpful to keep in mind the basic
principles of gender equality analysis:

o

o

Gender equality analysis is an integral part of your work.

Gender equality analysis places importance on understanding the social context of law, policy and programs.
Gender equality analysis focuses on the effects of a law, policy or program on diverse groups.

Gender equality analysis is based on sound data, research, and information beyond traditional legal sources.
Good gender equality analysis is the product of collaboration.

Gender equality analysis requires us to examine and question assumptions that undetlie our laws and policies.

Gender Equality Analysis in Policy and Program Development:
The Big Picture

Preliminary assessment of gender equality issues
What is the objective of the policy or program?
What are the policy or program issues at hand?

Are the distinct social, economic, political or familial citcumstances of women relevant to the issues and
objectives of the policy or program?

What additional information will you need to do a full analysis of the impacts of a policy or program on diverse
groups of women?

More comprehensive analysis of gender equality issues
In light of this information, assess the impacts of policy or program options on diverse groups of women.

Does the related law, policy or program have unequal effects on women generally or on particular communities
of women?

Identify and Assess Options

Develop options for decision-makers that avoid adverse impacts and accommodate specific needs.
Advise Decision-Makers

Outline any gender equality problems arising from the policy or program options.

Suggest modifications to avoid adverse impacts and accommodate specific needs.

If the policy or program options advance gender equality, assemble evidence of the social inequality that they
are designed to redress to defend the policy or program in case of a challenge.

Follow-up
Ensure that communication of the policy or program is gender and diversity appropriate.
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e  Use current mechanisms to ensure the impact of the policy or program is adequately evaluated.

Gender Equality Analysis in Policy and Program Development:
Step-by-Step

1. Preliminary Assessment of Gender Equality Issues

It is important to think about the gender equality dimensions of a project from the outset. The completion of a
Policy Project Plan (PPP) is an eatly opportunity to identify the gender dimensions of project objectives,
workplans, related consultations, implementation, and communications. It also provides an opportunity to assess
what information you will need to fully analyze the gender equality implications of policy and program options.

¢ As you make your initial assessment of facts, issues and policy or program objectives, identify
potential gender equality issues that will need to be explored further and addressed as part of the
project.

Sometimes a project has clear gender dimensions (for example, developing new procedural rules governing disclosure of
therapeutic records of sexual assault complainants); in other cases there is no obvious gender dimension, but you may
need more information (for example, reviewing the operations and effectiveness of the Native Courtworker program).
Even when gender implications are not apparent at the outset, they may become significant at a later stage, so it is
important to keep them on your "radar screen".

Remember that an apparently "neutral" policy or program can have a different impact on particular social groups
because of differences in needs, resources and social circumstances of members of the group. Consider the operation as
well as the substance of a policy or program (for example, in practice, will all groups have equal access to remedial
mechanisms contemplated in a legislative scheme?).

For help in determining the gender equality dimensions of a project:
1. refer to the sources of statistical information listed in Appendix G;
2. do a "rough cut" of the comprehensive analysis outlined in the next stage;

3. discuss the project with your Gender Equality Specialist or the Office of the Senior Advisor on Gender
Equality.

e Inlight of your initial assessment, do the issues and objectives of the project need to be redefined or
revised to take gender perspectives into account?

¢ What additional information will you need to do a full analysis of the gender impacts of the project?
You will need statistical data, more qualitative information (input from consultations with community-based
organisations, for instance), and data that takes into account the diversity among women. (The Research and
Evaluation chapters of the Guide may offer some guidance as to the kinds of information you could collect.)

e  How will you obtain this information? You could contact the Office of the Senior Advisor on Gender
Equality, the Research and Statistics Division, the Diversity Equality and Access to Justice Division and the
Intergovernmental and External Relations Division of the Policy Sector for assistance. (Appendix G lists
important databases, studies and reports that describe and analyze current problems and issues that affect
women’s lives in Canada.)

2. A Comprehensive Analysis of Gender Equality Impacts

An assessment of the strengths and weaknesses of current and proposed policies or programs that respond to an
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identified social need, and of the related body of law, are integral to the policy and program development
process. The questions below aim to ensure that gender equality implications are incorporated in that
assessment.

The first part of this chapter is a step-by-step analysis of the gender equality impacts of existing and proposed

policies and programs; the second section aims to uncover invalid assumptions, or unacknowledged dominant
norms or standards, that may be embedded in laws, policies or programs. This assessment will be based on the
quantitative and qualitative information that you gathered in the first stage of the gender analysis.

Analyzing the gender equality implications of a particular issue ot position requires knowledge and appreciation
of the larger social context in which the measure will operate. Increasing our awareness of the social context in
which our work takes effect — described as a "process of enlargement” by the Supreme Court of Canada —

is an ongoing professional responsibility.

A. Assessing Impacts on Diverse Communities of Women

[J What social groups, constituencies, or communities are affected by the underlying social problem
or need, or the policy or program in question?

[J How are women affected by the problem, or the policy or program? Are some women differently or
more acutely affected according to their:

— economic position

— ethnocultural background

— aboriginal background

— immigration status

— sexual orientation

— physical and mental ability

— family status and responsibility for care of dependants
—age

— language

— religion

— geographical location

— or other factors?

The soutces of statistical data listed in Appendix G will help you identify gender-related impacts.

[J What impact will enforcement schemes associated with the policy or program have on women, and
on diverse groups of women? For example, a flat-rate fine will impose a greater penalty on those with fewer
financial resources.

[J Do these impacts contribute to inequality or advance equality? Have women’s diverse needs been
taken into account and accommodated? Does the scheme treat women as a whole — or all groups of
women — with equal concern, respect and consideration as other groups in society?

Whether the effects of a law, policy, or program contribute to gender inequality or, on the contrary, advance
gender equality, depends on the nature of the interest involved and the circumstances of the women affected.
Differences in treatment and impact create inequality when they:

[J reflect and reinforce stereotypes; or
L[] create or reinforce disadvantage for (some) members of a group on the basis of characteristics shared by
members of the group, either by imposing unequal burdens or denying equal benefits.

Remember that apparently "neutral" provisions and policies can create or contribute to inequality if members
of a group are, in effect, denied equal protection or benefit of the law on the basis of a characteristic shared by
members of the group. For example, in Eldridge v. British Columbia (Attorney-General), [1997] 3 S.C.R. 624, the
Supreme Court decided that the failure of British Columbia hospital authorities to provide sign language
interpretation in hospitals violated the right of deaf persons to benefit equally from government-funded
medical services.
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[J How can the equality interests of different groups be reconciled?

More than one group of women may be affected by an issue, and in some cases, their interests, needs and
priorities will differ. The different impact of the issue on these groups must then be considered to arrive at an
equitable solution.

B. Analyzing Law, Policy and Programs

[J What is the historical origin of the law, policy or program in question? What is its present rationale?
Does the rationale, interpretation and application of the law, policy or program reflect present social
realities?

[J Are women’s concerns, perspectives, and social, economic, political or familial circumstances
recognised and given appropriate weight in the law, policy or program?

[J Does the law or reasoning, policy framework or program design rely on or reinforce prejudices,
stereotypes, or erroneous generalizations about women’s (or some women’s) social roles, attributes or
behaviour?

Legal standards and reasoning that exclude consideration of women’s life situations and experiences, or that
reflect stereotypes about women rather than women’s actual circumstances and situations, contribute to
inequality. For example, in Falkiner et al. v. Ontario (1996), 94 O.A.C.109 (Ont. C.A.), Rosenberg, J., in a
dissenting opinion on the constitutionality of certain provisions of the Ontarian regime for eligibility to social
assistance benefits, raises the prejudices and sexual stereotypes that underpin it. He points out that
inadmissibility to benefits on the ground of cohabitation with a person of the opposite sex is based on old
stereotypes that the man is the financial support for the woman (p. 138). In her decision in Malott v. R., [1998]
1 S.C.R. 123, I’Heureux-Dubé, J. quotes Lavallee as a decision where the Supreme Court of Canada stated that
prejudices and stereotypes may hinder legal analysis. She gives the example of strong or socially established
women, such as those in professions, who do not fit the stereotype of a victimized, battered woman and thus
might not be treated faitly on allegations of self-defence.

3. Identifying and Assessing Options

If you conclude that the existing policy or program, or new options under consideration, may contribute to the
inequality of some or all women, then it will be important to generate new options that avoid adverse impacts and
accommodate specific needs for decision-makers to consider.

Consider the full range of options, including:

e  Administrative solutions: guidelines, policies, interpretative provisions to guide the exercise of discretion,
introduction of new discretionary powers etc.;

e  Program or project initiatives;

e  Public education and information strategies;

e Partnerships with other departments, jurisdictions, non-governmental organizations (NGOs);
e  Regulatory reform; or

e Law reform.

Examine options in academic writing, suggestions from NGOs, initiatives in other jurisdictions. Canvass colleagues’
ideas; seck suggestions through community consultations.
4. Advising Decision-Makers

Advice to decision-makers is provided through various formal mechanisms — through briefing notes, "decks",
Memorandum to Cabinet, or submissions to Treasury Board.
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If you conclude that existing policies or programs, or new options under consideration, may
contribute to the inequality of some or all women, then:

Outline the gender equality problems that you have identified. Explain why current responses are inadequate
from an equality and diversity perspective. Point out that adverse impacts ought to be avoided, and specific
needs accommodated: as a matter of sound policy and program design, to conform with Charter values and the
spirit of Canada’s human rights commitments, and to avoid future problems and litigation. (Appendix E
provides a list of relevant Canadian and international instruments.)

Seek an assessment of the "Chatter risk" of a proposal from the Human Rights Law section of Specialized
Legal Advisory Services.

Outline the principles — including the government’s commitment to gender equality — that should guide the
Government’s response to the issue. You could argue that the interpretation and application of laws and
government policy must be inclusive and afford all persons equal concern, respect and consideration (see
Eldridge v. British Columbia (Attorney-General), [1997] 3 S.C.R. 624, at 667).

Suggest how existing policies or programs could be modified — for example, by altering the scope of existing
categories, legal definitions, ot program critetia — to address the equality problem.

Suggest ways that the objectives, means, and mechanics of proposed laws, policies or programs could be
modified to avoid adverse impacts and accommodate specific needs. Other jurisdictions may offer models for
effective strategies and solutions that are more consistent with equality norms.

Suggest how legal principles from other areas of law or other contexts could be applied to this matter to bring
it in line with equality commitments. Suggest ways that human rights guarantees (including international law,
Charter provisions, and other statutory protections) support a mote appropriate interpretation and application
of the law.

If you conclude that existing or proposed policies or programs advance or protect gender equality and
should be maintained and defended, then:

Assemble evidence that documents the social inequality that the law, policy or program is designed to redress
that could be used to defend the provision or program in case of a challenge.

Can a statement of purpose be included in the program, statute or policy to make its equality-enhancing goal
clear?

Follow-up

What mechanisms should be put in place to ensure that the impact of new policies or programs on
women is adequately evaluated? Contact the Research and Statistics Division or the Evaluation Division of
the Policy Sector for assistance.

In communicating a policy or program, should gender implications be explained or highlighted? Are
the language and symbols used to communicate the policy or program gender-aware and diversity
appropriate? Will the communications strategy reach all affected members of the public? Contact the
Communications and Executive Services Branch of the Department or refer to the Communications chapter of
the Guide for assistance.

CHECKLIST:
INTEGRATING GENDER CONSIDERATIONS
IN POLICY AND PROGRAM DEVELOPMENT
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In advising decision-makers, did you:
[J outline the conclusions of your gender equality analysis?

= Ifyou concluded that existing policies or programs, or new options under consideration, may
contribute to the inequality of some or all women, did you:

[ explain why cutrent responses ate inadequate from an equality and diversity perspective?
[ request an assessment of the "Charter risk" from the Human Rights Law section?

[ outline the principles — including the Government’s commitment to gender equality
the Government’s response to this issue?

[J emphasize that adverse impacts ought to be avoided, and specific needs accommodated, to conform with
Charter values and the spirit of Canada’s human rights commitments, as a matter of sound policy and program
design, and to avoid future problems and litigation?

[J suggest how existing policies or programs could be modified — for example, by altering the scope of
existing categories, legal definitions, ot program criteria — to address the equality problem?

[ suggest how legal principles from other areas of law or other contexts could be applied in this area to bring
it into line with equality commitments?

[ refer to more effective solutions from other jurisdictions?

that should guide

= Ifyou concluded that the existing or proposed policies or programs advance or protect gender
equality and should be maintained and defended, did you:

[J assemble evidence of the social inequality that the law, policy or program is designed to redress that could
be used to defend the policy or program in case of a challenge?
[J include a statement of purpose in the program, statute or policy to make its equality-enhancing goal clear?

In follow-up, did you:
e  establish mechanisms to evaluate the impact of new policies or programs on women?

e  check that the language, symbols and strategy used to communicate the government policy or program are
gender-aware and diversity-appropriate?

High Speed Gender Equality Analysis

Sometimes, the practical realities of policy and program development allow little time for research into the
gendered effects of a particular social problem or policy. When time is limited:

e discuss the file with your Gender Equality Specialist and other colleagues or consult the Office of the
Senior Advisor on Gender Equality to try to identify potential gendered effects; when you see that there
may be potential gender impacts, flag these for decision-makers;

e suggest that these potential gender impacts should be explored further to avoid future problems and
litigation.

SkofotokorRkkkokdkokkk Rk kokokokokkkkkkk

Gender Equality Analysis in Research and Statistics

e  Itis the aim of the Gender Equality Initiative to ensure that all policy research and evaluation programs or
projects raise and address gender equality issues at each step of the process.

o Where gender has not been identified as an issue at the inception of a policy or program, then ways
should be found to incorporate a gender research objective into the implementation of the research
steps or in follow-up projects and evaluations.

o Itis incumbent on researchers, to undertake gender equality analysis.
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e The integration of gender equality analysis into the research and evaluation work implies a departure from
traditional research methodology.
o It does not start with a premise of neutrality, nor limit its investigation to sex disaggregated data.
o A gender research approach begins with women’s experience as they see it.
o Both quantitative and qualitative information sources are required. (See Appendix G for a list of
sources of statistical information.)

¢ You can affirm this commitment and find ways to ensure that gender is visible in the research agenda, even
whete gender is not a primary focus. It is the responsibility of the research staff/contractors to undertake
gender equality analysis, regardless of time and money available.

This section provides:
e a gender analysis framework built around the policy research process,
e contracting procedures used by the Research and Statistics Division,
® 2 high speed gender equality analysis process for research.

e One important matter for you to keep in mind is to be frank about any limitations of the data that you have been
able to access in the course of your research project, and the time and resource constraints you have been under.

. For example, if there is insufficient disaggregated data, you will need to say so.

The following basic principles have been articulated for gender equality analysis, and are more fully explained in the
Introduction to this Guide:

e Gender equality analysis is an integral part of research and evaluation.

e Gender equality analysis places importance on understanding the social context of law, policy and programs.

e Gender equality analysis focuses on the ¢ffects of a law, policy or program on diverse groups.

e Gender equality analysis is based on sound data, research, and information beyond traditional sources.

e Good gender equality analysis is the product of collaboration.

e  Gender equality analysis requires us to examine and question assumptions that underlie our laws and policies.

e Gender equality analysis is attentive to how personal values, experiences, and education affect research and

evaluation frameworks and approaches.

Gender Equality Analysis in Research:
The Big Picture
e This diagram highlights the main steps in a research project initiative, with a focus on gender equality analysis.
Research activities do not necessarily follow a linear process, as presented below.
. Research scope, purpose, issues, budget gender inclusive strategies addressed at every relevant stage
®  What is the larger context of the issue at hand?
=  How are the social, economic, political or familial circumstances of women relevant to the issue
at hand? 2.1
= Are the approach and basic assumptions used inclusive?
. Research approach identifying, choosing methods, mapping plan: Error! Reference source not found.
®* How do the lives of women relate to the issue at hand?
®  What is the experiential knowledge of women on the issue at hand?
=  Are the voices of women included?
®  What are the indicators that capture women’s options, access to justice, participation in the
processes, satisfaction with the results?
®  What are the insights from interdisciplinary approaches?
. Information/data gathering
=  Are women included in the data collection process?

Page 149 of 177



Research Framework for a Review of Community Justice in Yukon
Community Justice - Gender

= Is information disaggregated on the basis of sex?

= Are you still satisfied that the assumptions ate inclusive?

®  What are the relevant experiences of different members of the family?
. Analysis:

®  What are the options coming out of the research?

®= Do they have positive or negative impacts in relation to gender equality?
. Research outcomes and future directions: policy or program directions re impact on women, and

other spin-offs

= Is further research required on potential impacts?

®  Are there unanswered questions remaining?

= Are diverse groups of women being considered?

= What are the effects on the most disadvantaged groups of women?

= Are the voices of women reflected?

= Are the outcomes explained clearly?

= Are the limitations to the data identified?

= Are you developing action and policy results?
. Dissemination and communications plan

= Have participating women received research results? 2.7

= s the communications plan gender-sensitive?

Gender Equality Analysis in Research:
Step by Step
e In the Research and Statistics Division, research is driven by issues identified from within the Department and
by demands from outside.

o Researchers have an important role in framing and reframing program or policy objectives to allow an
assessment of potential impacts on women, i.e. environmental scanning.

o The task includes acknowledging that men and women have different realities, and that different
groups of women also have differing realities.

o This will likely involve taking the initiative to consult with policy officers, other researchers,
academics, non-government organizations and the literature.

0 Reseatchers can use the results/findings of their research to encourage policy development in a
particular direction.

e Itisimportant to keep in mind that there is a difference between the outcomes of the research, which support
policy development, and the outcomes of the policy itself.

o In posing the question "How will the outcomes of this research positively benefit or negatively impact
on women?", the researcher can make sure the question is raised, but it is the formulation of the
policy that will determine the impact.

e Does the positing of the research questions:

o make or test assumptions (explicit or implicit) about the relevance of the inquiry to women’s lives?

o cause exclusion of women or a group of women (intentionally or unintentionally) from the process
or the substance of the inquiry?

¢ You may want to review the chapter on Gender Equality Analysis in Policy and Program Development, since it
contains framing questions which are quite helpful:

o  What factual information is provided to you?

o  What is the issue being presented? Are there potential gender equality issues that need to be
addressed? (Has a needs assessment or environmental scan been undertaken?)

©  Why has the issue arisen at this time?

Considering the available information, how can the issues be framed?
o  Managing a research program involves:
= consultation with interested parties about the scope and purpose of the line of inquity;

o
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= the development and maintenance of relations with the interested parties, including seeking
to address the interests they hold in common as well as those that are potentially in conflict,
and;
®  the perspective to anticipate, through the research questions, the potential strategic policy
implications.
Research scope, purpose, issues
o The purpose of research is normally to:
® identify policy or program needs within the justice system;
= refine or improve draft legislation, policies or programs;
= test differential impact on all groups or sub-groups affected; or
®  question original objectives or premises and the context in which they were developed.
o  Ask yourself:
®  What is the larger social, political, economic, familial and institutional context for any
specific laws, policies, or program initiatives?

e  This approach will aid in clarifying the breadth and depth of the research and can
help in guiding the research approach for dealing with complex and systemic social
problems.

® Is the conceptualization of the policy or program research consistent with the gender
equality policy?

= Could it be formulated to be more inclusive, specific, and gender-sensitive?

®  Have you considered who is in and who is out of the research?

e In defining the scope of the research, take care that the historical exclusions are not
repeated: for example, the impact on women of policy and legislation in the
criminal justice system.

Research approach:
o The research approach includes all the activities that go into designing the way you will go about the
research. In designing a research plan, it is recommended that you include the following principles.
(See also the chapter on Policy and Program Development regarding assessing impacts in policy

development):
= begin, whenever possible, with the lives of women, not existing legal or program
categories.

e Since the social inequalities experienced by women do not easily fit into existing
legal categories, it is important not to limit one’s research, but rather to expand the
analytic options by striving to understand the societal realities and dynamics of
inequality. In this way, the partiality or limitations of particular legal rights may
become apparent.

®  recognize the importance of experiential knowledge which often provides unanticipated
insights and ideas about the nature of the problem and potential solutions.

e  Consultation with affected groups is one of the most direct ways to access
experiential knowledge.

e  Even individual stories can provide important information.

®  include the voices of women who are likely to be most affected, but least heard.
e Their own voices need to be taken into account.
®  make a careful choice about which indicators are going to be applied, because you
want the indicators to reflect the gendered approach you are developing.

e Quantitative performance indicators are useful.

e Indicators which capture women’s options, access to justice, participation in
the processes which affect them, and satisfaction with the results of the
process, policy, law, program, etc., are desirable.

e  Itis helpful to ask yourself if the same proposed indicators hold for both women
and men.
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recognize the insights gained from interdisciplinary approaches, which are essential to
research that incorporates the experiential knowledge of women, and to research aimed at
understanding the larger social, economic, familial and political context within which law and
social policy operate.

o To develop gender equality analysis capability, it is helpful to understand how different types of
sexism bias research. Dr. Margrit Eichler develops a systematic approach to identifying, eliminating
and preventing bias in research, and by corollary, in evaluation and related activity.! These terms are
less important than the types of research errors to which they can lead.

Androcentricity: views the world from the male perspective, assuming that the male group
represents the whole group of women or else that women ate an inferior subgroup;
Overgeneralization/Overspecificity: occurs when a study deals with only one sex, but
assumes or presents as if it were applicable to both, or when single sex terms are used when
both sexes are involved,

Gender insensitivity: simply ignores sex as a socially important variable, fails to report on sex
of respondents or subjects, and ignores differential impact of a policy or program;

Double standards: involves treating, measuring or interpreting identical behaviors, traits or
situations, in either gender group, by different means;

Sex appropriateness: assigns human traits or attributes to one sex only and treats these traits
as more important for the sex to which they have been assigned;

Familism: consists of treating the family as the smallest unit of analysis, when in fact, it is
relevant in some instances that the same event or policy, program may have different effects
on different members of the family;

Sexual dichotomism: treats the two sexes as entirely discrete social as well as biological
groups, rather than as two groups with overlapping characteristics and influence on each
other. This can lead to an exaggeration of both similarities and differences.

o Inaddition to the seven points above, developed by Dr. Eichler, keep in mind the following:

Lack of differentiation among women: views women as an undifferentiated group, failing to
take into consideration other diversity issues, socio-economic status, age, literacy, etc.

The danger of this "lumping together" is that what is good for some women might not be
good for others.

Also, as is stated in the policy chapter, attention should be given to framing the research in
such a way that the interests of one group of women are not pitted against the interests of
another.

o The research methods you choose can affect the nature of your findings.

The more structured the method, the less flexible or amenable to modification as you
proceed.

It is important to select several research methods that suit the nature of the overall research
question, and to engage colleagues, both within and outside the Department, in a dialogue
about the relative merits of a particular method in the context of the specific research
question.

Gathering information/data

e There are a lot of issues surrounding data-gathering.

. The outcome of research will be affected by what information can be accessed and utilized.

. Any limitations in the database and in what data has been collected, should be pointed out.

. Where there is a lack of national data, extrapolations or case studies are an option.

. Consult with colleagues when planning how best to gather data, since your collective expetience may lead

to unexpected sources.

e In your information and data-gathering process, ensure:

. that women are included in the data-collection process, even when numbers are small; excluding a group
may bias the research outcomes or conclusions;

. that statistical information or data is disaggregated by sex;
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. that assumptions that may be driving your approach and the research questions themselves are repeatedly
checked;
° that you look deeper than the family unit itself; different members of the same family will experience the

impact of a law, policy or program differently.
®  Research tools that interpret impact on the family as homogeneous are not likely sensitive
enough.

= Analysis: identifying and assessing options, examining implications:

o Data is sorted and the research findings are analyzed.
o While this is a crucial stage, it is guided by the same gender equality considerations as have been identified
above, especially in #2 — research approach.

®= Research outcomes and future directions: policy or program directions regarding impact on women

o Does the research to date indicate further research is required on potential impacts?
o  Are there unanswered questions remaining — i.e. knowledge gaps that could affect the overall
effectiveness of the policy or program?
®=  Would these gaps pose a risk to implementation?
®  Would these gaps risk exposing the most vulnerable groups of women to further inequality?
o How do the findings so far reflect the issues of diverse groups of women?
=  For example, would one group of women be disadvantaged in order to resolve the equality issues
of another?
= Do the findings indicate how the policy could be formulated to ensure this does not happen?
®  What further information is required, and from which sources?
= If there is no way to avoid pitting one group of women against another, be guided in your work
by the need to provide the most security or protection to the most vulnerable (multiple
discrimination, compounded inequalities).
o  What would be the effect on the most vulnerable group of women of implementing the policy, which is
based on incomplete research (in terms of understanding the full implications of the policy direction)?
o  Are the voices of the women who have participated in the research reflected in the findings?
o  Are the outcomes explained cleatly, showing how they can or will impact by gender, and how these
outcomes could promote gender equality?
o Describe the limitations of the data you have been able to access (e.g. gaps, underrepresentation of
groups), and the time and resource constraints you have been under.
=  For example, if there is insufficient disaggregated data, have you said so?
= If the female population is too small, is it ighored or lumped into male data (especially true in
area of criminal justice)? Do the findings easily translate into action and policy results?

=  Dissemination and communications plan

o Ensure that the women who participated in the policy or program research process receive the results of
the inquiry.
= Other individuals and groups likely to have a stake/intetest in the results should see the results.
o  Consult the chapter on Gender Equality Analysis in Communications for further information in this
regard.

= Statistics

o

Staff provide statistical support for policy development, statistical and methodological advice and services, and
notes for Ministerial and question period briefings. They provide analysis for special projects on a cost-recovery
basis.
In addition, they liaise with the National Justice Statistics Initiative (chaired by the Deputy Minister) and with
external data suppliers (CCJS and Statistics Canada).

o They maintain the Statistics Factbook. Statistical analysis is often requested on very short notice, and

with limited resources.

With respect to gender issues in research, you:

o provide quantitative data, broken down by sex where possible, and by other diversity perspectives.

®  You have a responsibility to raise the question of possible gender implications with the
policy officer or other client even if it was not originally part of the research question.
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o work with your client, policy officers, and research staff to highlight gender issues if these are obvious
and relevant.

o ensure that the choice of indicators does not mask gender issues, for example, the exclusion of
voluntary work (carried out more often by women) from a study of work.

High Speed Gender Equality Analysis
®  Before beginning a full gender equality analysis, do a preliminary scan of the program, policy, or issue before you, to
assess the extent to which gender equality issues are relevant. Ask the following questions:
o What assumptions about women’s lives (explicit or implicit) are being made or tested by the inquiry?
o Are women or a group of women being exc/uded (intentionally or unintentionally) from the process or the
substance of the inquiry?
o What are the impacts (negative or positive) on women or a group of women of a particular policy or
program?
e e e

Gender Equality Analysis in Evaluation

®  This chapter provides guidance on integrating gender equality analysis into evaluation work.
o This section should be read in conjunction with the Introduction to this guide, which sets out the
background, rationale and principles of gender equality analysis.

= Asaresult of the adoption of the Department of Justice Policy on Gender Equality Analysis, gender equality
analysis must be incorporated into all aspects of Department of Justice work, including evaluation. Ideally, gender
equality analysis is part of a more comprehensive analysis of the impacts of policy, law or programs on diverse
groups (or "diversity analysis").

Integrating Gender Equality Analysis Into The Evaluation Process
Evaluation Framework

= Inaccordance with departmental policy, gender equality issues will be considered during the developmental stages
of a policy initiative or program. At this eatly stage, we can assist policy officers and program officials by reminding
them of the need to consider potential differential impacts on women or groups of women. However, it is at the
evaluation framework stage that we begin to play a more significant role in implementing gender equality analysis.

= As the evaluation framework is the basis for future evaluation activities, we need to devote some time and effort to
thinking about the possible gender implications of the program we will eventually be evaluating.

When developing the component profile 2.2

= Inanalysing and presenting the logic of the program or initiative, we need to consider whether there are
potential unintended impacts on women or particular groups of women.
= Ask yourself:

o Who is the target groupr Is the target group predominantly male or female? Does this have any
potential implications for women?

o Do the objectives of the program or initiative make assumptions about the social roles of women and
men? If so, could this result in unintended impacts on women?

o  Could this program or initiative have unequal effects on diverse groups of women, such as those who
are disadvantaged due to: poverty, disability, race, inability to speak either official language or because
of their status as immigrants or refugees?

o If there is an element of discretion involved in the policy or program, could this affect women or
patticular groups of women in an unintended way?
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o Do previous evaluations of similar programs or the literature suggest that gender could be an issue?
= There will be times when gender is not as relevant. However, before deciding it is not as relevant, we need to
challenge our assumptions - good gender equality analysis is the product of collaboration.
= Ifin developing the component profile, we conclude that there are potential unintended impacts on women,
we need to build them into the program logic model and the remainder of the evaluation framework. We also
need to bring them to the attention of the appropriate officials, so that they can assess the need for corrective
measures.

When identifying the evaluation questions and indicators

o  Even if we do not identify any potential unintended impacts on women in developing the component profile, we
may still want to include evaluation questions and indicators which will enable us to determine whether the program
is having impacts that we did not anticipate. Here are a few broad questions we might want to consider:

o  regarding program development and implementation: 2.3
®  Were women and particular groups of women consulted in the development of this policy or
program? If not, should they have been? If they were consulted, did they express concerns and, if
so, were these addressed?
®  What are the participation rates of men and women from diverse groups, such as those who are
disadvantaged due to: poverty, disability, inability to speak either official languager If there are
differences in participation rates, what are the implications for women and particular groups of
women? Are there elements of the program or its implementation that pose particular barriers to
participation?
o regarding program impact: 2.5
®  What impacts has the program had on men and particular groups of women?
=  Has the program enhanced access to justice by diverse groups of women?
o regarding program relevance: 2.6
= Is the problem this program or policy addresses equally relevant to men, women and particular
groups of women? If not, are there any significant implications for women and particular groups
of women?
o If we determine that there is a possibility of potential unintended impacts on women or different groups
of women, we need to expand the list of questions and indicators so that we will be able to tell whether
these in fact occur.

When identifying the data sources and methods 2.7
o  We need to make sure the data sources and methods will enable us to get valid and reliable information on
impacts on different groups of women.
o We need to include women who have been affected by the program and/or tepresentatives from equality-
seeking women’s groups, where this is appropriate.
o We need to pay particular attention to our methodology if there is reason to believe that marginalized women
will be differently affected by the program.

o Mainstream equality-secking women’s groups may only be able to give us anecdotal information on
the program’s impact on marginalized groups of women.

o  When we require information from marginalized groups of women, we need to seck out organisations
which are more narrowly focused than mainstream women’s groups or find ways to obtain the views
of the women themselves.

o  There are certain methods which are considered more appropriate for women from marginalized
groups.

o For example, we may want to avoid a mail survey for women with limited literacy or Lickert scales for
women with limited numeracy.

= Open-ended interviews, focus groups, case studies and more participatory processes, such as
empowerment evaluation, are considered more gender-sensitive and more appropriate for
evaluations involving marginalized groups.
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= In selecting qualitative methods, we need to be sensitive to communication issues affecting
some communities or groups of women.
e  For example, focus groups may not be appropriate if there are potential self-
confidence or privacy concerns.
o They are often dominated by the loudest and most articulate participants
whose interests may be different from those who do not speak.
o Inaddition, we need to consider whether there may be negative impacts
on certain groups of women if they participate in our evaluation (e.g.,
women who are victims of or vulnerable to spousal abuse).
o  When conducting interviews, we need to make sure our choice of interviewer is appropriate.
o There may be situations in which it would be inappropriate to use male interviewers (e.g., perhaps
when interviewing victims of sexual assault).
= It may also be important, both for the comfort of the respondent and for the reliability of
the data, that the interviewer be of a similar ethnic ot social background. (Some references to
non-traditional methods are appended. Section 2 of this chapter provides a theoretical
discussion of principles which should guide the articulation of our methodology.)

Mid-Term, Formative and Summative Evaluations and Performance Monitoring
o If gender equality concerns were addressed during the evaluation framework stage, then subsequent evaluation
activities can be based on the approach set out in the framework document.
o In the final report we need to discuss the findings with respect to gender equality, particularly when
there have been unintended impacts on women or particular groups of women.
o We also need to identify the implications of these findings for other programs.
o  If gender equality concerns were not considered during the evaluation framework stage, then we need to go
through the process described above before moving on to subsequent stages in the evaluation process.
o Inso doing, we may identify the need to change or enhance the methodology described in the
framework.
o Ifitis not possible to change the methodology, due to lack of resources, for example, the evaluation
report should acknowledge that gender issues were not addressed and identify any aspects which
could be problematic in terms of potential unintended impacts on women.

GENDER EQUALITY ANALYSIS: SOME PRINCIPLES FOR EVALUATION METHODOLOGIES
o This section presents general principles for gender equality analysis which we need to keep in mind when
developing evaluation methodologies. These principles should be considered in all your work:

o  Begin wherever possible with the lives of women and not existing legal or program categories.

o Recognize the importance of experiential knowledge which often provides unanticipated insights and
ideas about the nature of the problem and potential solutions.

=  Consultation with affected groups is one of the most direct ways to access experiential
knowledge.

o Include the voices of women who are likely to be most affected, but least heard.

0  Make a careful choice of gender indicators to capture women’s options, access to justice, participation
In the processes which affect them, and satisfaction with the results of the process, policy, law,
program, etc.

= Ask yourself if the proposed indicators hold for both women and men.

o Recognize the insights gained from interdisciplinary approaches, which are essential to research that
incorporates the experiential knowledge of women, and to research aimed at understanding the larger
social, economic, familial and political context within which law and social policy operate.

IDEAS: Integrated Diversity & Equality Analysis Screen & Diversity & Analysis

Purpose

o Diversity analysis flows from the rights accorded to vulnerable groups under both the Charter and the various
human rights codes.
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o This screening instrument is intended to support recognition of those rights by providing a way to assess the
impact policy initiatives could have on groups who frequently experience disadvantage in their dealings with the
justice system, whether as parties to proceedings, as witnesses, as victims or as members of the public.

o  Based on key guiding principles, it uses a few focused questions to elicit information which might
otherwise not come to the attention of decision-makers.

o  Diversity analysis does not attempt to determine whether an initiative should proceed; rather, it provides
information on the impacts of the initiative on diverse groups.

o For some initiatives, alternatives may be suggested to modify the impact of the initiative on diverse
groups.

o Upon completion of the analysis, decision-makers will be enabled to assess the initiative in light of its
impact and determine if the initiative should proceed or be modified.

Guiding Principles

1. Diversity analysis involves an assessment of the substantive equality of the outcomes a proposed initiative
would produce for diverse groups; it is not accomplished by ascertaining that the initiative would treat everyone
the same.

2. Diversity analysis is most effective if applied eatly but should be continued throughout the policy development
process.

The Instrument 2.8
To apply the diversity and equality screening instrument, the following questions should be addressed:
1. Status

What is the initiative; what is its purpose; what stage is it at; what research or consultation has been done;
what is the target date for completion?

2. Impacts

a) What are the impacts (whether intended or unintended) of the initiative on individuals in, or brought into,
the justice system, or on the public at large?

b) Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership
in any of the following groups?

— women (please see "Diversity and Justice: Gender Perspectives — A Guide to Gender Equality Analysis')
— racialized minorities

— aboriginal people

— religious groups

— persons with disabilities

— refugees

— recent immigrants

— youth and children

— the elderly

— social assistance recipients and the poor

— gays, lesbians, transgendered and bisexual persons
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— persons who have difficulty functioning in either official language
— persons with literacy problems

c) Are there foreseeable specific impacts on individuals who can be identified by membership in more than
one of these groups?

3. Modifications

a) How could the initiative be modified to reduce or eliminate any identified negative impacts, or to create or
accentuate positive ones?

b) If these modifications were made, would there be impacts on other groups in society or on the ability of the
initiative to achieve its purpose?

4. Further Research

Given what has been learned in the analysis undertaken to this point, what additional research or consultation
is desirable/essential to better appreciate the impacts of the proposal on diverse groups?

5.17. Aboriginal Women: A Profile from the 1996 Census3’

5.18. Healing The Relationship Between Federally Sentenced Women/Communities - 19953

5.19. Restorative? Retributive? How about Redistributive? 199432

I want to start by situating myself for you. I am the proud mother of a 3 1/2 year old budding pro-feminist prison
abolitionist. Michael teaches me about fairness, personal integrity and justice. Not a sexist, racist, non-respectful or jail-
oriented mutterance or image seems to escape his ears, eyes or fails to elicit comment. He constantly reinforces my hope
for our future.

My paid work is with an organization known as CAEFS. The Canadian Association of Elizabeth Fry Societies is a
national voluntary women's organization whose focus is women who come into conflict with the law. The twenty-one
autonomous members of our association provide a vatiety of services and programs with and for people, patticularly
women, who have been or are identified as at risk of being in conflict with the law.

Some of know each other from one of my former lives, when I worked with the John Howard Society. After more than
a decade now of working with youth, men, and now women, my perspective on justice has certainly evolved.

3 Aboriginal Women: A Profile from the
1996 Census http://www.ainc-inac.gc.ca/pt/sts/awp _e.html

31 Healing The Relationship Between Federally Sentenced Women And Communities Summary of Discussion Paper prepared by:
The Church Council on Justice and Corrections for Correctional Services Canada Summary Prepared by: Federally Sentenced Women Program,
Correctional Service of Canada December 1995 http://www.csc-scc.ge.ca/text/prgrm/fsw/fsw31/toce.shtml

32 Kim Pate Response This Woman's Perspective on Justice. Restorative? Retributive? How about Redistributive? 1994
http://www.elizabethfry.ca/perspect.htm
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Increasingly I have concerns about some of the tinkering and tampering that has been attempted - indeed, parts of
which I have been very much involved with - in the name of justice.

I am writing this, as a consequence of having been asked to speak about feminism and restorative justice. As I thought
about how I would frame my comments, I first struggled with what each of those words means. What is feminism?
What is restorative. What is justice? Some likely regard the concepts as consistent, whilst others might regard them as
mutually exclusive.

How we interpret these notions, how effective we see the current criminal and social justice mechanisms as being, how
we approach the work we do, both waged and unwaged, depends upon the lens through which we view the world. That
lens is shaped by our life experience and learning. One of the single most significant factors in the framing of such
learning has to do with where we are situated vis-a-vis the dominant values, morays and understandings of our society.

To my mind, it is vitally important that we recognize that involvement in the criminal justice system is more indicative of
the extent to which one is matginalized than it is of one's criminality. This is no accident. Let us recall for and by whom
our laws have been (and I would argue continue to be) developed and enforced. It should come as no surprise that laws
developed by white, relatively well-off men, serve to preserve the dominance of that sector of our communities.

We must be careful not to merely repackage and recreate the inequities of our current systems. Even the use of such
terms as "restorative” may need to be teexamined through others' lenses. Restote to what, pre-existing inequities?
Hopefully not. Similatly, when we speak about justice, what do we mean? Tritely, many will proclaim that they want
"justice for alll" When discussions turn to redistribution of privilege and power, too often that stance begins to waiver
and reframe itself into one best desctibed as "my justice for all."

By continuing to accept notions such as “victims’ and ‘offenders’ as well as by continuing to focus on "the ctime,"
whether we use a new term such as "harm done" or any other for that matter, we continue to reinforce the status quo.
We still are tending to take what are predominantly white, male and middle class mores and values, and imposing them
upon other members of our community.

Similatly, when we statt to utilize such phrases as "protection of the public," we feed in to the double speak which
condones and encourages the legal violence that characterizes our punitive criminal justice system. Many well
intentioned organizations have fed into this and other seemingly victim-oriented approaches that have been woefully co-
opted into what is fundamentally a punitive political "law and ordet" agenda, rather than focusing upon not creating
more ‘victims.” I speak now most particularly of the victim-oriented assistance bureaucracies that have been built
primarily on the pain of the most matginalized, and mostly these are our women and children.

The current criminal justice system and most alternatives are built upon male-based norms and rules which ignore
women's realities. Instead, they tend to systematically reinforce women's dependence on and subjugation by men. By and
large, men encourage and support the development of detached, autonomous and individualized conceptions of justice.
This has led to a perception of rights and morality as geared to arriving at rational, objectively fair or just resolutions of
moral dilemmas. Women on the other hand, as well as many marginalized men witness the rising up and challenging of
our First Nations people who tend to view morality and moral problems somewhat differently. It is posited that women
tend to start from a more contextual and holistic understanding of moral dilemmas and search more consistently for
inclusive and non-violent means of addressing social problems - an ethic of care and support, as opposed to one of
judgement and control.

Even as nongovernmental groups, we in the "criminal justice sector” - if I may describe it as that - have not done well in
these respects. Rhetoric and tokenism abound, socially responsible approaches to redistributing justice, premised upon
inclusive, non-violent and non-disctiminatory means are noticeably lacking however. Lip service is paid to what is
termed "political correctness." Whatever happened to respect and dignity? I get very frustrated when I hear people -
often those men or women of relative privilege - bemoan the fact that they must be careful about what they say and to
whom they say it.
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I reject the notion that the problem rests anywhere but within themselves. Comments, actions or images that do not
respect and honour the dignity of any person are generally reflective of both the individual as well as systematic biases of
their communities.

To characterize them as otherwise or to attempt to attack the person impacted as being too sensitive or someone who
misunderstands, problematizes the wrong behaviour and deflects responsibility onto the recipient of the disrespectful
action, rather than situating it with the transmitter.

So, how does this relate to feminism and what feminists have been doing about criminal justice? "Feminist" still seems to
be regarded as akin to other "f" words. However, I know that the criminal justice sector has much to learn from, indeed
daily benefits as a result of the work of feminism, particularly the work of community-based women in the grassroots
independent women's movement.

How many of you work with or represent community-based criminal or social justice groups? How many of those
groups support the abolition of prisons? CAEFES is one of, if not the only, criminal justice oriented group to have taken
a clear and comprehensive stance against the continued use of incarceration. It may surprise you to learn that last year
many of the national women's groups with whom we worked passed resolutions in support of the use of alternatives to
incarceration. These are the same groups who publicly argue the need for "zero violence." The absolute travesty is that
while criminal justice groups have not tended to support the efforts of women's groups, women's groups have done a
great deal to counter the increased use of violent and ineffective interventions.

Unfortunately, too many individual men, as well as groups that support the status quo regardless of their claims-makings,
are so busy campaigning for parity with privileged men that they have forgotten and further alienated women. I have not
yet to hear of men campaigning for parity with women. The irony is that most activities, such as affirmative action
programs for women and/or racial minority men and women, have been shown to disproportionately benefit poot,
white men.

I mention all of this in order to put in context the increasingly strident demands of women's groups that men also take
responsibility for and own male violence as well as the perpetuation of othetr forms of patriarchy and oppression.
Feminists expect non-violent men to start doing their share to stop violent and/or controlling men. They also expect
men to be accountable to women and women's groups.

For the last 2 1/2 years I have repeatedly faced the seemingly insurmountable roadblocks and inequities of systems,
communities and individual men and women for whom it is easier to be silent and witness abuse than to bravely
challenge the status quo and risk one's own safety. I have come to ever more seriously question the validity of merely
removing our current criminal justice system, only to replace it with other models, particularly models that do not
address the sorts of systematic biases highlighted earlier. New models with old philosophical roots will not a just society
create, nor justice restore.

Now, I issue the challenge to each and every one of you to join our efforts. Let's examine how we might apply all of this
to the notion of community safety. People do indeed feel unsafe, women are especially fearful. Their fear is not
unwarranted. All research and experience shows that women and children are most at tisk, not out in their communities,
but in their homes. The greatest risk of harm is from those closest to them.

What does this mean for those of us who have devoted much time and energy to the promotion of alternatives to what
we know is an ineffective and unjust system; for those of us who have looked to "restorative justice" in hopes of finding
a better way to address the harm or crime in our communities? I believe we all have to approach this in two ways:
namely, on a personal as well as on a professional, or more analytical level.

For a new form of justice - whether we call it restorative, transformative or some other name - to be able to "make
things right" we must first do our own work. Each of us must identify, acknowledge and address our own biases. Men
must promote non-violence and model anti-racists and non-sexist behaviour. They must also confront and call to
account other men's sexism and violence. Women must also unfortunately continue to challenge men, whilst

simultaneously supporting and affirming the rights of women and children not to be abused. White people must
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challenge racism and other forms of discrimination every time they witness it. The list goes on. These are the first and
very personal steps that we must take to redistribute existing bases of power and control.

In addition to challenging our own values and standards of behaviour, we must ensure that any new model of justice
does not merely recreate or reinforce some of the most ingrained and systematic biases of the existing system. If we
merely impose our values and expectations on others, we run the risk of imposing, albeit unintentionally or out of
ignorance, further punitive approaches.

Many of us have attempted to implement restorative justice approaches in our communities, such prototypes as victim-
offender mediation, circle sentencing or community justice panels. However, these are not always seen by the
patticipants as more testorative and less punitive than standard court-type procedures. This is particularly true if the
participants differ in gender, race, class or ethnicity from those who run or administer the programs.

This does mean we should abandon the approaches, but nor should we stubbornly cling to our own notions of what
should be done. Some of the most effective approaches are those that are designed with, by and for the participants. It is
far harder to perpetuate biases, intentionally or unintentionally, if you strive to include all stakeholders and actually
redistribute the power and the control by ensuring that all who may be impacted, most patticularly those with the least
power, are full and equal participants in the process.

First we must achieve justice, then when things disrupt it, we may better be able to restore it. So, my challenge to myself
as well as to you is that we continue to move forward, questioning and testing our own values and beliefs in addition to
those around us. In order to truly develop a more just and peaceful community, we must open our minds and extend our
experiences to include the breadth and richness of the diversity around us. Let us all work toward more creative
solutions.

July, 1994

Kim Pate applies her degree in law and her innate humanity thronghout her work in organizations such as CAEFS. She bas singularly
accomplished what no other woman 1 know of, who works in and among bureancracies, has done - she speaks and writes openly about the
causes of violence and champions the sovereignty of each individual inberent in the Canadian Charter of Rights and Freedoms in an
unwaveringly conrageons and eloguent manner.

5.20.Dancing with a Gorilla: Aboriginal Women, Justice and the Charter -1993 33

Nahanee addresses the basic requirements of a parallel Aboriginal justice system from a female perspective. She
argues that two powerful driving forces which will shape Aboriginal criminal justice administration are: (1) the
widespread victimization of women and children in Aboriginal communities, and (2) the 30-year struggle by
Aboriginal women for sexual equality rights in Canada. She stresses that women have to be involved in the
consultation process for a parallel Aboriginal justice system and points to their success in securing an unanimous
ruling by the Federal Court of Appeal to that effect in 1992. She also cites the outrage Aboriginal women have
expressed regarding the leniency of sentencing in cases of wife assault, sexual assault, and child abuse. Nahanee
discusses the many reasons for under-reporting and denial by Aboriginal female victims: cultural considerations, fear
of losing children, and control of service agencies by male leaders. She thrashes the so-called cultural defence
occasionally used in court by Aboriginal males to excuse this kind of violence and is skeptical concerning restorative
justice practices, such as the use of elders' circles, unless there is a genuine return to traditional ways and a sharing
of power between men and women. The traditional system, for many Aboriginal peoples, was not patriarchal.

3 Nahanee, T. "Dancing with a Gorilla: Aboriginal Women, Justice and the Charter" in Aboriginal Peoples and the Justice System. Ottawa: Royal
Commission on Aboriginal Peoples, 1993 cited in Ministry of the Solicitor General of Canada, Don Clairmont and and Rick Linden, Developing &
Evaluating Justice Projects in Aboriginal Communities: A Review of the Literature, March 1998
http://www.sge.ge.ca/epub/abocor/e199805/e199805.htm
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Nahanee is very critical of both the federal and provincial governments' failure to clarify jurtisdictional issues that
could ensure appropriate rights and living conditions. She directs much of the blame for the high level of
victimization of Aboriginal women and children to colonialism and the residential school experience, to Christianity
and its values, and to racism. In her view, progtess will require clear federal initiatives and changes among the male
leadership in Aboriginal communities. She notes that Aboriginal women have embraced individual rights found in
the Canadian Charter because it aids their struggle for sexual equality and sexual freedom. The dominant
Aboriginally-sensitive political theory has argued that soverenity would put Indian governments outside the reach of
the Charter of Rights and Freedom. Allied with that position has been the male Aboriginal leadership's argument
that Aboriginal governments must be established and recognized first, then sexual equality would follow. Nahanee
contends that the Chatter has "turned around [Aboriginal women's] hopeless struggle". Recent federal court
decisions, as well as the defeat of the Charlottetown Accord, have flowed from the Charter and require that women
must have a voice in determining whatever kind of criminal justice administration develops in Aboriginal
communities.

5.21. The Effects of Formal-Legal/Traditional Intetventions on Woman Abuse in a First Nations
Community - 1993 34

3 Ellis, D. and D. Beaver. The Effects of Formal-Legal and Traditional Interventions on Woman Abuse in a First Nations Community. A Report
Prepared for Health and Welfare Canada. Toronto: The LaMarsh Research Programme, York University, 1993. cited in Ministry of the Solicitor
General of Canada, Don Clairmont and Rick Linden, Developing & Evaluating Justice Projects in Aboriginal Communities: A Review of the
Literature, March 1998 http://www.sgc.gc.ca/epub/abocor/e199805/¢199805.htm
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6. Relevant Documents, Studies and Practices — USA
6.1. Perspective -2002 35

In mid-June we said good-bye to the home where our family has lived for the past seven years. Our 13-year-old son
stood up during the open sharing time at our church farewell where my spouse has been pastoring and said, "Well, I'm
not sure I want to in move to Akron. I feel like I've grown up in Quakertown . .." He's had a tough time with the
transition and each step of the way I've thought about how to respond to his challenging actions and his probing,
persistent questions. I tried to do so in a manner consistent with the principles of restorative justice that I had just spent
seven days talking about in a class I was coll teaching at Eastern Mennonite University. I wish there were easier "how-
to's" but the reality is that those principles are about our relationships with each other and how we respond not only in a
crisis but also in our everyday lives.

We made the move to Akron, PA where I will work in an office with my peace and justice colleagues at the Mennonite
Central Committee after working from my home-in an office by myselfl My husband will be pastor of the Akron
Mennonite Church. As transitions go, I think ours has been pretty smooth. Yet I found myself feeling stressed and
overwhelmed and went to my closet, shut the door and ctied. I probably wouldn't have admitted that until I looked at a
book one of my colleagues is reading about women in leadership. It points out the extent to which expectations about
how to lead have been developed and mandated by men. Women, trying to "make it" in leadership roles, have learned to
act like men in order to be taken setiously. Crying for a woman in leadership is not only seen as weak but often as a form
of manipulation. The reality is that it is a natural human emotion that should be viewed as acceptable by both men and
women. I generally wear my emotions on my sleeve and sometimes feel very frustrated by that when I have my
"leadership" hat on. I feel weak and vulnerable.

Recently I have thought a lot about leadership and those involved in the field of restorative justice. I've had many
discussions with friends and colleagues about why it's been a predominantly male dominated field in terms of the
"ourus." I am so very grateful to the men who have wrote, talked and taught about restorative justice but have also
wondered, "Why aren't the women doing the same thing?" There are certainly as many women in restorative justices
who are as articulate and intelligent as these men. Obviously, that's not a question that will be answered hete but an
important one as we think about living out the principles we have come to believe in.

I wish there were easier "how-to's" but the reality is that those principles are about our relationships with each other and
how we respond not only in a crisis but also in our everyday lives.

I appreciated Hatley Eagle's opening in his atticle, explaining that writing is not a format he is comfortable using since
he comes from an oral tradition. I read his article very differently hearing that and wondered why. I then realized it was
because of his honesty in making that statement. He wasn't saying, "I have this truth that I need to share with you so you
can follow it." It was his stoty and he allowed us to walk with him for a small part of that joutney. I think, as a woman in
leadership, I feel most comfortable with "sharing the story" which can be viewed as not being substantive enough. The
truth is, that's what restorative justice is about: the stories. The stoties of victims and offenders and how the
harm has affected them and their communities. The stories of students trying to figure out relationships in a setting
where there is intense pressure to behave in a certain way—a way they may not like but learn to live with. We have
developed principles about how to guide us in listening and responding to those stories, but it is nevertheless
the story that should be at the centet.

I feel the same way about restorative justice as I did about the move. I'm excited by the possibilities and overwhelmed by
the work involved.

% Lorraine Stutzman Amstutz, Dlrector of the Ofﬁce on Crime and Justice at Mennomte Central Commlttee U.S, Perspective, Conciliation Quarterly
Vol. 20, No. 3., http: rejus S
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7. Relevant Documents, Studies and Practices — International

7.1. Even for rape? -2001°°

This is inevitably a very sensitive subject, and especially so for a male author. I should like to say, as a preface, that I
approach it because I as a man deplore what some men have done to women; that I have based the paper mainly on
female authors; and that I am presenting it in collaboration with a female colleague at Mediation UK, Debby Kivimaa —
hence the use of the first person plural. Indeed I do not claim that it is an original contribution; it is an attempt to open
up the subject, because there are reports that a restorative approach can be very helpful to victims of rape and sexual
assault, and they should not be deprived of it because of a reluctance to discuss it.

Our aim in this paper is to test the principles of restorative justice by applying them to very serious cases. We shall be
considering mainly those cases where the victim and the offender are acquainted with each other, which are some nine
out of ten of reported cases (45 per cent acquaintances, 43 per cent intimates, in a Home Office study of 483 cases:
Harris and Grace 1999: 6). This category largely overlaps with ‘simple rape’, where there are no aggravating
circumstances such as violence, several assailants, or rape of a complete stranger (Goolsby 1990: 1183). Given the well
known failings of the criminal justice system, especially in regard to victims of rape, should restorative justice be
considered not as a supplement but as an alternative to the system? We will not include very setious types of sexual
offence, such as violent rape by a stranger, where if the man is convicted there is no question of anything but a custodial
sentence, but most would agree that there should be a procedure in place for a woman to ask to make contact with him
at a later stage, so that she can rid herself of her nightmares, as in the examples we shall give later. This can also increase
the man’s understanding of the seriousness of what he did, which will assist the treatment programme which should be
available in prison. Nor shall we consider the question of child sexual abuse, although this too can be dealt with in a
restorative way (Yantzi, 1998; Church Council 1996).

Our understanding of the basic principle of restorative justice is that when one person harms another, the primary aim
should be to heal. All individual victims should be offered whatever help and support they need, by community-based
organizations such as Victim Support, with specialist back-up where needed (except perhaps for some crimes whose
emotional impact is usually slight). Secondly, where offenders are known, if there was a relationship between them and
the victim there should be an opportunity to repair it; in any case the offender should be held responsible and contribute
to the reparative process, and victims should be able to discuss with them how they can make appropriate reparation.
Thirdly, many offenders have needs which have to be met if they are to be able to do what is required of them by
making reparation and staying out of trouble. Fourthly, the community itself, through its individual members and its
collective structures, should assist this process. The final dimension is crime reduction: we should learn from what the
victim and offender say about how the offence occurred, and develop a strategy for crime reduction and social reform
accordingly. The ideal is to empower communities and individuals, as far as is possible, to restore peace and harmony
within themselves — or to create it.

The minimalist aim of any intervention in other people’s lives is not to cause any further harm: as the Latin tag says,
primum non nocere. Half a wotld away from the ancient Romans the Inuit of northern Canada had a similar insight: an
informal rule that ‘punishment must not cause more problems than the initial infraction’ (Cayley 1998: 208). So the next
part of our proposition is that there is ample evidence that in appropriate cases restorative justice can do what is claimed
for it, provided that it is done well. This applies to all types of case, but in those where the victim is severely traumatized,
such as rape and sexual assault, it is especially important. We suggest that some cases of ‘simple rape’ can be suitable; the

3 Dr Martin Wright Visiting Research Fellow, School of Legal Studies, University of Sussex, and Debby Kivimaa at Mediation UK, Even for rape?
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need to empower the victim by helping her to reassert control over her own life has to be balanced against the need to
protect her from re-victimization, but is jeopardized by overprotectiveness.

We will begin by considering the needs of victims, and then those of the offender and the community. We will show
how the criminal justice system fails to meet these, and suggest what restorative justice offers instead. Finally we will
look at possible difficulties, both in the procedures and in the conduct of mediations and conferences, and how they can
be overcome.

The words ‘mediation’ and ‘mediators’ will be used generically to include conferencing and facilitators, unless otherwise
stated, although as we shall show, there are important differences. In speaking of the ‘community’ we have in mind
mainly the ‘community of cate’, the family and other people who are concerned about the victim and to the offender.
When conferencing is used, these are the people from whom the participants will be invited to take part.

Whose justice?

Restorative justice begins with victims, so let us begin by considering them. Suppose a young woman has reported that
she was escorted home by a young man after a party, invited him in, and refused his suggestion that they go to bed, but
that he then raped her. He admits that sexual intercourse took place, but claims that she consented.

What do victims want?

What will be the priorities of this young woman? There have been attempts to summarize what many victims want, and
there is every reason to suppose that to a large extent they apply also to victims of rape and sexual assault by an
acquaintance. We may expect that the young woman will want: an explanation of why the crime occurred, a recognition
by the offender of what he has done, and his acknowledgement of responsibility for that harm (Gustafson, quoted by
Cayley 1998: 226-7). The criminal justice process is focused only on whether the crime occurred, and does not meet the
first requirement; and as we shall see, it actively discourages the other two.

A more detailed list of what victims want is given by Teresa Reynolds, policy and information manager for Victim
Support (quoted by Wright 1997). Some of these can be provided by changes to the system, and there is already some
progress: for example, to know what’s happening in the case. Some victims want retribution, but most, in Reynolds’s
experience, do not. She states that victims want public acknowledgement that wrong has been done, and courts are a
way of achieving this; but we would add that they allow no acknowledgement by the offender, which is central to
restorative justice.

Among the other needs of victims listed by Reynolds, there are some where the system is improving, but which
communities of care are better suited to provide, such as helping with the practical/emotional effects of crime and
treating the victim sensitively and with respect. She also mentions providing a quick resolution of the case: it is true that
the system could be speeded up, and that restorative justice always takes time to organize, and that victims’ decision to
patticipate should not be rushed; but at present the restorative justice process usually begins sooner, and thus shows
everyone that something is happening, which is what matters.

Thirdly, Reynolds lists some wishes of victims that merit further discussion.

To be heard and taken seriously. In the conventional Anglo-American system, the majority of offenders plead Guilty,
and the victim gets no chance to speak at all. Where the plea is Not Guilty, a victim who is also a witness is asked to
answer questions that try to establish whether the accused committed the crime, but are not concerned with the victim’s
feelings. “Victim statements’ are due to be introduced in England and Wales in 2001, but research on pilot schemes
questions whether they have clear and achievable aims (Morgan and Sanders (1999).

To know “Why me?” This is a common wish of victims who were not acquainted with their offender, and the

mediation/conferencing process is well suited to answering the question, which the conventional process does not
address.
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To know that the offence will not be repeated. This cannot of course be guaranteed, but researchers have reported that
after they and the offender have met, both have an understanding of each other which makes it unlikely that the
offender will repeat his behaviour. As Zehr says, “Victims often feel that safety is important. They want reassurance that
this will not happen again — to them or to others.. They want to know that steps are being taken toward this end’ (Zehr
1995: 28) It must be said, however, that where there was already a relationship, there is some scepticism about whether
the man will make promises that he will not keep, and we consider this below. One of the advantages claimed for
conferencing is that it brings together the communities of care which can not only provide support and reassurance for
the victim, but also a combination of support and supervision of the offender.

To receive an apology from the offender Not all victims want this, but many do, and some also want some form of
reparation from the offender as a sign of genuineness. In the conventional process, the only expression of regret is likely
to be made by the defence lawyer, not the offender himself, in the context of a plea in mitigation of sentence, which
lessens its credibility, to say the least, even if it is sincere.

To receive compensation This may be the tangible sign of a sincere apology, as mentioned above, or after an offence
against property the victim may want the money to pay for the harm or loss. It does not however appear at the top of so
many victims’ priorities. in Leeds and Coventry, for example, 62 per cent of victims thought it important, whereas 90 per
cent attached significance to an apology (Umbreit and Roberts 1996: 91).

To be free of responsibility for decisions about the offender. This is a point that has consistently been argued by Victim
Support in the UK (for example in Victim Support 1995). But two distinctions need to be made. Firstly, it is probably
the consensus in the UK that it is in the interests neither of victims nor of offenders that victims should influence the
amount of punishment (see for example Ashworth 1993), but this is by no means the case in the United States. It could
be a burden of anxiety for some victims and even place them at risk of retaliation, and it would make sentences even
more inconsistent. Secondly, however, the same objections do not apply to reparation, where it seems entirely
appropriate that victims should express a view about what they feel to be appropriate. If we are to be protective but not
overprotective, victims should be empowered by being enabled to regain control. “The fastest recovery for a victim
occurs when the victim starts controlling her life again as soon as possible after the rape’ Goolsby 1990: 1206-7, 1187).

Victims and criminal justice

Victims of rape and sexual assault must feel, more than most, that the criminal justice system is like a surgeon who
operates but does not bind up the wound. Academic careers have been built on demonstrating how much pain it causes
them. It does so in three main ways: before the court process, during the trial, and as a result of the side-effects of
punishing the offender.

Before court

The first two have been well documented, and since they were exposed, substantial progress has been made in treating
victims better, notably by giving them more information. But Victim Support (2001) still finds it necessary to demand,
for example, that dedicated examination suites for victims of rape should be available nationwide. Rape victims in a small
sample whose cases were recorded in 1993 to 1995 still found police attitudes and practices varying from ‘caring and
supportive’ to ‘amateurish’ and ‘a mockery’ (Temkin 1999). There are still cases where the Crown Prosecution Service
discontinues a case because there is insufficient evidence, or where the charge is reduced in order to persuade the
accused to plead guilty.

A victim can still be treated as a cog in the machinery of justice, and punished for objecting to it: for example, 2 woman
in Marion County, Illinois, whose alleged rapist was released without having to post bail, made a protest by failing to
appear to give evidence, and was jailed for contempt of court (Evansville Courier and Express 19 February 2001).

During trial
If the case does get to court, the victim is often subjected to a demeaning cross-examination by the defending counsel.

Since it is usually one person’s word against the other’s, the case often depends on whose evidence the jury believes, so
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the standard defence tactic is to try to ‘shake’ the victim, to make her appear confused and unreliable. ‘Harassment does
still happen’ and discrediting the complainant ‘was the central strategy in the defence armoury’ (Temkin 2000: 229, 231;
based on interviews done in 1995-7). Counsel may also bring up the victim’s previous sexual conduct; in the hope of
persuading the jury that she has consented to sex previously and was therefore doing so on this occasion. This was so
widely done that it was restricted in the Youth Justice and Criminal Evidence Act 1999; which is in turn being challenged
in the House of Lords as contraty to the right to a fair trial (Guardian 27 March 2001). Some lawyers question whether
such interrogation is even relevant: one judge told the Home Office researchers: ‘It is wrong simply to say to a gitl "You
will go with anybody", because she may go with anybody except him’ (Hartis and Grace 1999: 48). For that mattet, she
may have gone with him previously but not wished to do so on the night in question (Cloke 1988), the situation alleged
in the current House of Lords case. Lees reports examples of defence counsel who humiliated women by asking what
underwear they had been wearing, about their menstrual cycles, if they had had a black boyfriend and whether or not
they were on benefit (Lees 1994). As one QC told Professor Temkin, ‘juries are not very good at convicting when
somebody can be depicted as a slut’ (Temkin 2000; Guatrdian, 8 March 2000). It is still possible for a senior judge, Lord
Abernethy in the Scottish High Court, to maintain that rape is not rape without the use ot threat of force (Independent,
27 March 2001). It has become a commonplace to say that “The court often in effect puts the victim on trial instead of
the alleged rapist’ (Goolsby 1990: 1185).

After going through all this, many victims still see the defendant, whom they know to be guilty, acquitted. Daly
(forthcoming), for example, shows that in South Australian juvenile courts in 1998, 72 per cent of all cases were proved,
but only 33 per cent of sexual offences. In a study in England and Wales, a quarter of all cases reaching Crown Court
ended in an acquittal, but half of those where the woman was over 25 years old. Many more were discontinued by police
or prosecutors for various reasons, and only 6 per cent led to a conviction (Harris and Grace 1999: 12, 31, 33).

If in spite of this the defendant is convicted, the defence makes a plea in mitigation of sentence, and this gives another
chance to denigrate the victim’s character. According to the Victim’s charter the prosecution is supposed to challenge
unwarranted assertions, but this is seldom done — among other reasons, no doubt, because the prosecutor doesn’t know
enough about the victim to be able to deny them confidently. This is all the more setious because coutt proceedings are
privileged, and can be fully reported by the local or even national media. As Goolsby (1990: 1195) points out, the legal
profession’s role should be to deal with hurt and conflict, but it fails to deal with hurt and anger, and ‘By increasing
hostility and polarizing the parties, the criminal justice system impairs the parties’ ability to interact if future contact is
necessary.’

Side-effects of punishment

Paradoxically, these problems are aggravated by the steady increase in the punishment for rape. The fear of punishment
can lead the offender to blame the victim, intimidate her from giving evidence, or retaliate against her, and occasionally it
leads a woman to settle an old score by making a false accusation (Wright 1996: 32-33). The then Lord Chief Justice,
Lord Lane, laid down that the ‘benchmatk’ sentence for rape, with a plea of Not Guilty and with neither aggravation nor
mitigation, starts at 5 years’ imprisonment (R. v. Billam, February 1986). But some lawyers and even judges think that
stiffer sentences make juries less likely to convict; as one police officer commented, ‘Juties think "do I really put this nice
bloke from the students union unto prison for rape when, you know, they were both drunk as skunks?" > (Hatris and
Grace 1999: 38, 37). When the accused does not conform to the jury’s stereotype of a ‘monster’, ‘the severity of
punishment required by many current rape statutes may actually work in favour of the defendant’, so a lesser penalty
could aid prosecutors in getting convictions (Sauter 1993: 183-4).

A case has been made for creating a separate offence of ‘date rape’ with a lower maximum penalty, in the hope of
securing more convictions — among others by Jill Saward, herself the victim of a brutal and much publicized rape by a
stranger (Daily Mail, 4 July 2000). From her own experience, Carol Sarler also criticizes women’s groups who refuse to
make a distinction between ‘the boyfriend we fancied last night but don’t to-night’ and the male who dragged her into
bushes and sexually assaulted her at knifepoint at the age of 10. ‘Believe me’, she writes, ‘I’ll take the inebriated boyfriend
first, any time’ (Observer, 9 April 2000). There are arguments against such changes in the law, however, because of the
difficulty of classification, and because for some women ‘date rape’ cannot be brushed aside so lightly: at least one young
woman, raped after her drink was spiked in a night club, later committed suicide (Guardian, 13 December 2000).
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As always with punishment, the offender’s attention is focused on the impact on himself, not of his victim: this system
does not encourage him to accept responsibility. It may also discourage some victims from reporting the offence at all:
where a boyfriend or acquaintance has been guilty of ‘what is technically in law a rape [but] is little more than bad
manners and a lack of consideration’, as Ann Mallalieu QC has put it (Mail on Sunday, 26 March 1995), she may feel that
he should be shown that he cannot get away with it, but that she does not want to be responsible for his being sent to
prison for several years; in such a case she has the choice of making the point by reporting the offence and then refusing
to give evidence, which would expose her to strong pressure from the police and the court, possibly even including the
threat of imprisonment, or doing nothing. As Goolsby (1990: 1187) says, ‘In crimes within relationships, victims may be
reluctant to report or to press charges because the victims do not want the offender to be punished or because the
victims fear hostility or retribution from the offender.” Juries may feel the same way: in the experience of Lady Mallalieu
(ibid.), ‘We are in danger of putting juries in a position where they prefer to acquit rather than risk a defendant, whom
they believe to be guilty, being sent to prison for many years’. The academic Sue Lees agrees: “The new emphasis on
heavier sentences for rapists has, I believe, made it increasingly difficult [for the jury to find them guilty]” (New
Statesman, 24 November 1999). Hence some victims are turning to the civil law: since it does not entail such heavy
penalties, it does not require the ‘beyond reasonable doubt’ standard of proof; though there are other drawbacks from
the victim’s point of view (Sauter 1993: 184-5.

Mandatory life sentences for repeat offenders could actually make women more vulnerable by increasing the possibility
of murder following a rape, in the view of the Lord Chief Justice and of Women Against Rape. At the very least, Helena
Kennedy QC has argued (Times, 12 March 1990), ‘rapists facing automatic life sentences have no incentive to plead
guilty’ but on the contrary will contest even ‘the most clear-cut cases, subjecting their victims to further humiliation and
trauma’ (see also Natasha Walter, Guardian, 19 March 1996). Obviously this case should not be overstated, but it is to
say the least likely that every increase in the benchmark sentence will decrease the proportion of defendants who are
willing to spare the victim the ordeal of a trial by pleading guilty, and in view of the notoriously high acquittal rate it is
rational for them to calculate that it is worth forfeiting the sentence discount for a guilty plea, in order to pursue the
quite high chance of securing an acquittal and escaping punishment altogether.

The more serious the punishment, the more important it is to have safeguards against wrongful conviction; but also the
greater the pressure on the accused to use or abuse those safeguards to save his skin. All in all this is not in the interests
of the victim or the community: offenders ate not prosecuted, or are acquitted. Politicians who determine penalties, and
courts which impose them, are fond of saying that they are ‘sending out a message’, but the message which is received
may be the wrong one: that people should not break the law because if they do they may be punished, but if they deny
or minimize their responsibility they may escape.

The potential of restorative justice

The restorative message would be that people should not harm others, and if they do they should accept responsibility
and do what they can to repair the harm. However, for those who are not prepared to contemplate that restorative
justice could replace the conventional punitive response, it should be remembered that the restorative justice process is
also possible after sentencing. In some very setious sexual assault cases victim/offender dialogue has been helpful to
both, even where the offender was already serving a prison sentence. For example:

In one case of rape by a stranger in northern Wisconsin, a man stopped by, pretending to use the phone, checked out
the house and then used a knife and gun to assault/rape the woman. Eventually her husband left het, and got custody of
their only child; she moved to another town, and changed her name. Five years later she wanted to meet with the man.
The Iowa Peace Institute (IPI) arranged it in a maximum security prison in Wisconsin. They met for about 4 hours. It
went very well and she reported back that it was very helpful. The IPI were able to keep in touch with her for about a
year, then she moved.

In another case a woman had been sexually assaulted by her older brother for many years. He was in prison on another
charge and agreed to meet with her, even though he had always denied ever touching her and no one in the family ever
acknowledged it. He was the oldest of several children, and she was the youngest. The IPI organized a meeting in the
prison. The man admitted his prior acts and heard her entire story. It really helped the woman; she has since telephoned
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the IPI to say that she is engaged to be married (big news as she had never had a successful relationship with a man) and
that this past Christmas was the first time the entire family had been together for Christmas in over 20 years.
(Information from Kittle, 2001)

In another one case a serial sexual offender, and probably his victims, were deemed not yet ready for a circle sentencing
process; the judge felt also that the community wounds created by one man’s sexual offences were ‘still too raw’, and
imposed a prison sentence followed by probation, during which a circle could be arranged ‘when the time is right’
(Cayley 1998: 212-3)

What restorative justice offers victims

Returning to the case of the young woman we mentioned eatlier. You are visiting her to help her consider her options.
What can you say? You can explain that the prosecutor may consider that there is a less than 50/50 chance that a jury
will believe her ‘beyond reasonable doubt’, and therefore discontinue the case. Or the young man may agree to plead
guilty to a charge of attempted rape, which she may well find inadequate. Or the case may go to trial, she would have to
give evidence and be cross-examined, but there would still be a high chance of an acquittal, whether because the jury was
not sure, or because they considered that he was guilty but did not deserve the five-year sentence which they knew was
likely. She would not have the chance to tell him the effect he had had on her, he would go away believing that he had
been in the right, and possibly that she had been vindictive, so that he would not have learnt anything about
relationships with the opposite sex. “This failed communication between the victim and the offender precipitates the
rape in at least some cases’ (Goolsby 1990: 1183); and if failure to communicate is the problem, an approach that
promotes communication rather than stifles it may well be appropriate.

In restorative justice, in contrast, both parties may learn: on hearing the man’s account, the victim may understand how
she had behaved in a way that the offender misinterpreted or chose to ignore. This gives an opportunity for the offender
to express remorse, and if his apology is accepted, it may reduce the victim’s hostility; but it can also allow her to express
her intense rage, providing an outlet which can help in healing psychological wounds and regaining control of her life
(Sauter 1993: 185).

On the specific subject of communication with the offender, an eatly British Crime Sutrvey (when victim/offender
mediation was relatively unknown) found that 52 per cent of victims who had reported various types of offence to the
police said they would have accepted the chance of meeting the offender in order ‘to agree a way in which the offender
could make a repayment for what he had done’ (with higher figures for burglary and theft, and lower for threats and
robbery) (Maguire and Corbett 1987:227-231).

Thus since the offender in our example had not denied that intercourse took place, you could tell her about another
option. If he agreed, she could meet him in the presence of mediators, and her community of care if she wanted it,
describe what happened in her own words, and leave him in no doubt about what is and is not acceptable. If she tries to
do this in the courtroom, she is liable to be told not to make a ‘speech’ (Lees 1994). Afterwards she would be able to
meet him again, if she wanted to, without undue embarrassment. There would be no trial, and the whole thing would be
over much more quickly. We are not making any assertions, but we are merely posing the question: is it not possible that
some women would prefer this option, and ought it not therefore to be available to them?

Effects on men

What about the man? Is this too lenient? Restorative justice does not operate on the tough/lenient dimension; instead it
asks: Is it not appropriate to encourage offenders to face what they have done and take a course of action which has
benefits for the victim, just as there is a sentence discount for pleading guilty and spating her the ordeal of a trial? As we
have seen, the effect of a trial is to encourage them to deny what they have done or make excuses for it; they see the
woman as the person responsible for their punishment, whereas in restorative justice they are encouraged to see her as
the person they hurt. By increasing hostility and polarizing the parties, the criminal justice system impairs the parties’
ability to interact if future contact is necessary’ (Goolsby 1990: 1195). Facing a victim is certainly not more lenient than
discontinuance of the trial; and it may be that the offender will have something to say from which the woman can also
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gain a better understanding of what took place between them. For those men who recognized that they overstepped the
mark, there should be an opportunity to apologize. Mediation should in any case be voluntary, although we accept that
there would be some expectation that he would take part if the victim wanted it. It is in his interest to do so, because the
matter is likely to be handled more quickly, and a conference can proceed without any admission of guilt by the man; he
only has ‘not to deny’ the charges, and can opt for a trial at any time (Braithwaite and Daly 1995: 219).

As Goolsby says (1990: 1207-8), since rapists use sexuality to express anger or power, ‘sexual conquest’, a restorative
method can help such men to deal with relationships; thus it may change some of the societal causes of rape, because it
does not threaten the man and so he is more likely to be receptive to the victim’s viewpoint; nor does it blame the
victim.

The public interest

Does this serve the public interest? It is sometimes suggested that this approach would ‘send out the wrong signals’, by
indicating that rape is not so serious and by not taking place in public. In the criminal justice system, in the rare cases
where there is a conviction, the message is sent out that the offender is punished because he has broken the law. But this
requires a public trial, and even in Britain, where the victim’s name cannot be reported in the media, many victims do
not wish to make a public appearance, and it is wrong to require them to do so for the sake of a notional ‘message’ to
the public. Restorative justice respects the victim’s confidentiality, and it enables her to give a different message, not to
the public but to the offender: if he meets her, she will let him know that the reason his behaviour was wrong was that
he hurt her. In some cases it may be appropriate to use conferencing rather than mediation; then he would have to listen
and reply in front of his own relatives and hers, and they in turn would hear the more detailed message coming from the
meeting. Braithwaite and Daly (1995:225-6) argue that ‘traditional mediation risks a limited, privatised justice’, and that a
conference bringing together a ‘community of concern’ can deal with problems such as attempts at domination better
than mediation, and certainly better than courts . But here too the victim should be able to choose whether the presence
of her supporters (and therefore the offender’s also), or a one-to-one meeting, with mediators, would be more helpful to
her.

But how legitimate is the public interest? Just as, in the debate about sentencing, there is often a conflict between
punishment and rehabilitation, so also there may be a conflict between the alleged public interest in bringing wrongdoing
to light so that it is seen to be dealt with, and the interest of the woman in recovering from the experience and of the
man in learning from it. If so, the interest of the participants, especially the victim, should surely come first.
Denunciation and crime reduction should be tackled in other ways.

How to avoid making things worse

We have said that we must aim at the very least not to cause any further harm. What are the risks? We need to
distinguish those which are inherent in the idea of communication between victims and offenders, and those which are
the result of poor practice. Of the main concerns that have been expressed, some apply to mediation generally, and
some especially to sensitive fields such as sexual offences. They include pushing people towards mediation when they do
not want it, or at least are not ready for it; if they have embarked on mediation, pushing them towards an agreement
rather that concentrate on the communication and the relationships; domination by one party, so that the other
acquiesces in an agreement that does not meet her needs; and a man who appears to make an agreement but reverts to
his former abusive behaviour. Many of the fears concern the possible behaviour of the man: that he will either dominate
the proceedings, or will pretend to comply and make promises which he does not keep.

The first safeguard is to be clear about the aims and objectives of the offer to promote communication, and hence the
criteria for success. Bush and Folger (1994) have written about ‘transformative’ mediation, Umbreit (1995) also calls it
‘humanistic’, but in both cases the emphasis is on the needs of the parties to have a dialogue and focus on their
relationship, rather than on the wish of the mediators to achieve a written agreement, a ‘result’. This does not necessarily
imply that the relationship will continue, but it improves the chance that the parties will at least be able to pass each
other in the street without embarrassment or fear. Mediation Services in Winnipeg, Manitoba, carefully refrains from
naming a specific outcome, because that is for the participants to decide; its first goal is therefore “To provide a safe
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place for victims to take back control of their lives’, rather than the more conveniently measurable and politically
attractive aims of reducing reconvictions and costs, although that programme achieved good results on those dimensions
too (Lajeunesse 2000). Daly agrees about the aim: a conference ‘provides an opportunity for the stories of victimization
to be heard’, but there should be no expectation ’that participants will want to reconcile or that victims can ever forgive
the offender or even that offenders will feel remorse for their actions’ (Daly, forthcoming; italics hers).

This is about empowerment, and that means choice. As Morris and Gelsthorpe remind us (2000: 418), ‘the availability of
restorative processes does not prevent women who prefer to use the criminal justice system from doing so.” The woman
should be able to choose between criminal prosecution, civil action, or mediation; thus asserting her own rights rather
than passively rely on the legal system to do it for her (Goolsby 1990: 1206-7).

As regards good practice, we will select a few examples.

The overarching requirement is for training of co-ordinators and mediators to understand these principles and aims, and
carry them out, so that they are reflected in both the procedures and the mediation practice itself. Training should
include, for example, speakers from women’s groups (Braithwaite and Daly 1995: 220)

Procedures need to include the preparation and assessment of cases, and appropriate timing. Cases where there may be a
risk of harm to participants should be screened out (Sauter 1993: 188), especially where for example there are mental
health concerns that are not being met by medication (Drew 2001), but also those which are appropriate should be
screened in, especially where there was a relationship (Goolsby 1990: 1201). Those who visit victims to explain what
mediation can offer should be carefully selected and trained. Concern has been expressed that the victim should be put
under no pressure to take part in mediation or conferencing; but it is important, conversely, that those who might want
to take part should be made fully aware of the opportunity, with all its likely benefits and disadvantages, so that they can
make an informed choice. One form of pressure is insensitive timing: the timing should as far as possible be adapted to
those of the participants, especially the victim, and not those of the system. Thought needs to be given to ways of
determining the best stage, if any, of the proceedings to consider mediation: pre-charge, pre-trial or post-conviction. The
visitor must be able to reassure the victim that her address will not be revealed to the offender (if he did not already
know it) apply to the conventional process as much as to any restorative justice process. At some points of the
restorative process victims will need support, and this is one of the aims for which Victim Support is asking for
additional funding from the Home Office (Victim Support 2001: 6).

As regards techniques used by mediators in the session itself, in their conduct of the meeting, they can support the
woman, challenge the man (or indeed support him if he needs it) and ensure procedural fairness, for example by holding
separate sessions (Goolsby 1990: 1210). The use of two mediators, one male and one female, is probably preferable.

Although, for those who want it, a face-to-face meeting can be the most satisfactory, it should be remembered that
indirect mediation (‘shuttle diplomacy’) is also available; for a woman who wishes to communicate with her attacker but
is fearful of facing him, there should be the option of conveying messages by mediators, or of asking someone else to
represent her, so that she is empowered and there is no question of disempowering her by putting pressure on her to
participate (Goolsby 1990: 1212).

Another method of countering possible attempts at domination by the man is the use of conferencing rather than one-
to-one victim/offender mediation, so that ‘Friends and families can also provide a supportive base for [the woman’s|
voice to be heard or, if appropriate, [to] speak for the woman, more powerfully than any prosecutor in a criminal court’;
“Violent men may be unable to "heatr" their female partners, but they are likely to find it more difficult not to hear the
voices of concern from their friends, their parents, their partners’ parents, their siblings and so on” (Morris and
Gelsthorpe 2000: 417).

It should not be assumed that the mediation can be sufficient in itself; arrangements are needed to ensure that any
agreements are kept, and to enable the offender to keep them, for example by providing sexual offender treatment
programmes, or circles of support; in the case of conferencing, the offender’s extended family and community members
may provide the combination of supervision and support that many sexual offenders need, and can help monitoring and
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informal enforcement after the restorative justice intervention. More than one meeting is likely to be necessary (Nicholl
2001), and the meetings themselves, however well they go, should not be expected to be enough to produce lasting
change..

Conclusion

As we said at the beginning, there is no unequivocal answer that will fit every case. Daly (2000) ‘can neither fully endorse
not disparage restorative justice processes in responding to sexualised violence or other gendered harms’. The case for
restorative justice is made strongly yet cautiously by Cayley (1998: 219):

If contrition is possible for the offender, it is the victim’s suffering above all that is likely to trigger it. If healing and
reconciliation are possible for the victim, it is the humanization that occurs when an offender acknowledges and tries to
atone for what he has done that is most likely to bring it about.

Our conclusion is that women have a right to choose a method which offers the possibility of alleviating their pain; the
indications are that provided it is adequately resourced it can be more empowering for them than the conventional
criminal justice system. But restorative justice is not only concerned with victims: what does it offer offenders? For the
majority of the cases discussed in this paper, that is cases where the offender and victim already had an acquaintanceship
or relationship, .it enables them to understand not only that what they did was wrong because it broke the law, but why
it was wrong: because it violated the woman. If the woman herself wants to tell him, it gives her the opportunity, in a
way that no court trial can do; otherwise the lesson can be put across by other people on her behalf.

Finally the community should benefit when both the victim and the offender are enabled to resume their places in it, and
the knowledge gained by them and other members of the community who had a part in the process can contribute to a
process of public education and crime reduction.

I am grateful to Margarita Zernova for extensive comments on earlier drafts of this paper, and to all the e-mail
correspondents who also provided valuable information and views.
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. . . . 37
7.2. Some Thoughts on Restorative Justice/Gender in the Pacific -2000
Gender and justice - domestic violence and rape

—  Echoing the much eatlier work of the Law Reform Commission in Papua New Guinea there has
been much disturbing recent evidence from across the Southwest Pacific of the failures of both
the criminal justice system and of customary law to deal with domestic violence and rape in a way
which delivers both peace and justice. Here I refer primarily to some recently published research
on Vanuatu and the Highlands of Papua New Guinea .

— A recent study of domestic violence in Port Vila, based on a selection of cases of women who
presented to the Vanuatu Women's Centre, found that the police and the judicial system failed to
deal with domestic violence - and especially with husbands' assaults on their wives - as a criminal
matter .

37 Jolly Margaret, Some Thoughts on Restorative Justice and Gender in the Pacific, Academy of the Social Sciences in Australia, Dialogue:

Academy Newsletter, Volume 20 3/2000, http://assa.edu.au/dial 202000 thoughts.htm
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o Despite the fact that it is a criminal offence in Vanuatu law, it was still seen by police
too often as a domestic or private matter and as something which should be reconciled
rather than a matter of court resolution.

o This was despite the fact that all these women had expressly chosen to pursue legal
solutions rather than a path of counselling or conciliation.

o Women's legal rights of 'security of person against intentional assault' and 'equality
before the law' were thus negated.

o  Moreover the women most likely to be assaulted were younger women between 25 and

34.

o They were at even greater risk if they had young children and if they were in paid
employment, and especially if their husbands were unemployed.

o  They were greatest risk if their husbands were policemen or members of the Vanuatu
Mobile Force (about three and a half times the rate for other men).

o 'This analysis raises troubling questions about the relation between domestic violence
and public violence and about those who exert the state's legitimate monopoly on force.

— In Vanuatu the decisions of kastom jifs have also often been faulted for laying undue stress on
reconciliation and the harmony of the 'community’ at the expense of the wronged woman .

—  Similarly Sarah Garap, writing on Simbu province Papua New Guinea presents a very grim
picture of customary law in the region where she lives.

o In her view village courts do not redress wrongs against women but are 'the worst
offenders in terms of the way they deal with cases involving women'.

o  She believes that village courts are intimidating to women who feel they cannot speak
freely and who, when they do speak, have their voices regularly discounted.

o In several judgements in cases of adultery she discerns a tendency to discipline the
woman and not the man.

o  Moreover, in cases of sexual violence and rape there is a tendency to blame the victim.

o Inrape cases, it is often the male relatives of the woman who are compensated rather
than the woman.

o Domestic violence is often, as in Vanuatu, treated as a domestic affair rather than a
criminal matter, and is thus thought undeserving of police action.

o Again, police themselves pose a particular danger not just to their own wives but other
women - female inmates have been assaulted and raped while in prison, she avers.

e Such gloomy stories of women as victims are of course not the only ones.

o We can read some positive accounts of women as vocal agents in peace-making, about
the power of women to stop conflict - in the Nebilyer Valley of Papua New Guinea as
recounted by Alan Rumsey , in many regions of Bougainville, as Ruth Saovana-Spriggs
has attested , and in the ongoing bloody conflicts in Fiji and the Solomons.
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e There is a promise in new forms of restorative justice for Pacific women but only if this becomes
a transformative justice which not only deals with women more faitly as victims (and offenders!)
but acknowledges women's patticular capacities as peacemakers and mediators.

Conclusion

— In conclusion then, I think there is a need to think about justice in the way Hannington Alatoa,
the Ombudsman of Vanuatu has suggested: not just as justice in terms of the restorative
resolution of particular conflicts but the proactive process of creating peace and harmony in a
way that is wedded to a deep desire for justice, through fairness for all - men and women, old and
young.

o Such challenges for transformative justice are ever greater as people move from the
seemingly more certain places of villages into the more evanescent congregations of
urban settlements and where hopes for the future are continually subverted by the
divisions created by social and political injustices, not just within nations but between
nations.

e There are of course huge and dangerous new challenges to peace in the southwest Pacific -
especially in Fiji and the Solomons at present.

o Both conflicts entail not just the spectre of lives lost and bodies mutilated, but the that
of not being able to repair these large tears in the fragile fabric of imagined communities
of these new nation-states.

o The divisions, as I understand them, are not just those of race or place, between the first
people of the land and the immigrants (the Fijians versus Indo-Fijians, the people of
Gaudalcanal versus those of Malaita).

o Such ethnic divisions are also entangled with other complex differences - the
transformed indigenous hierarchies of rank, seniority and gender and the introduced
inequalities generated by capitalist development and new forms of education, and the
very structures of the nation-state in a globalising world system.

o These national political conflicts will likely have serious consequences not just in lives
lost but in lives ruined by increased poverty, the deterioration or loss of services and
resources and the heightened sense of chaos and confusion which threatens to
exaggerate pre-existing differences - including those intimate familial differences
between young and old, men and women.

e These larger conflicts echo at the level of the imagined communities of nations, those hard
questions restorative justice must confront at the more intimate level of families and villages,
where Pacific communities are more usually imagined.

o0 There is a relation between justice in the narrower legal sense - of adjudicating conflicts
in a way which delivers both fairness and harmony - and justice in the broader political

sense of redressing inequalities.

o  But, as we all appreciate, the balance between peace and justice is often very hard to

find.
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e  Professor Margaret Jolly is Head, Gender Relations Centre, Research School of Pacific and Asian
Studies, Australian National University.

This is an abridged version of a keynote address to conference on Conflict Management and
Restorative Justice in the Pacific Islands Port Vila, Vanuatu, 19-21 June 2000. The full
version will appear in conference proceedings being edited by Sinclair Dinnen for the State,
Society and Governance in Melanesia Project, Research School of Pacific Studies, Australian
National University.

Notes:

Dinnen, S (1998). 'Criminal justice reform in Papua New Guinea', in P Larmour (ed) Governance and
Reform in the South Pacific, Pacific Policy Paper 23, National Centre for Development Studies,
Research School of Pacific and Asian Studies, Australian National University, Canberra: 253-272; and,
Dinnen, Sinclair (nd). Concepts Paper. Prepared for the conference on Conflict Management and
Restorative Justice in the Pacific Islands, Port Vila, Vanuatu. 19-21 June 2000.

Dinnen (nd), ibid: 3.

Braithwaite, John (1999). 'Restorative Justice: Assessing Optimistic and Pessimistic Accounts', in
Crime and Justice: A Review of Research, 25: 5.

Ibid: 1-3.

John Tombot, in his presentation to this conference (see above for details of forthcoming
publication).

This was the clear message of papers presented at this conference by Rita Naiviti from Vanuatu and
Edwina Kotoisuva from Fiji. It is also the unfortunate conclusion of other recent research.

See for example Toft, Susan (ed) (1985). Domestic Violence in Papua New Guinea, LLaw Reform
Commission of Papua New Guinea Monograph 3, Law Reform Commission, Port Moresby.

Mason, Metrin (2000). 'Domestic Violence in Vanuatu', in Sinclair Dinnen and Allison Ley (eds)
Reflections on Violence in Melanesia. Hawkins Press/Asia Pacific Press, Sydney and Canberra: 119-
138; Garap, Sarah (2000). 'Struggles of women and gitls - Simbu Province, Papua New Guinea', in
Dinnen and Ley ibid: 159-171. See also, Jowitt, Anita (1999). "Women's Access to Justice in Vanuatu'
in Tess Newton (ed) Legal Developments in the Pacific Island Region. Proceedings of the 1999
Conference, 6-7th September, Emalus Campus, USP, Port Vila, Vanuatu: 111-118.

Mason (2000). op cit.

See Jolly, Margaret (1996). "Woman Ikat Raet Long Human Raet O No?: women's rights, human
rights and domestic violence in Vanuatu', in A Curthoys, H Irving and ] Martin (eds) The Wotld
Upside Down: Feminisms in the Antipodes. Feminist Review 52:169-90. (Updated and expanded
version in A-M Hilsdon et al (eds) (2000). Human Rights and Gender Politics in Asia-Pacific,
Routledge, London.

Garap (2000). op cit:163. Rumsey, Alan (2000). "Women as peacemakers - a case from the Nebilyer
Valley, Western Highlands, Papua New Guinea', in Dinnen and Ley, op cit: 139-155.
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Ruth Saovana-Spriggs, Ruth (2000). 'Bougainville women's role in conflict resolution in the
Bougainville peace process', paper presented to conference on Conflict Management and Restorative
Justice in the Pacific Islands, Port Vila, Vanuatu, 19-21 June 2000.
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	The following basic principles have been articulated for gender equality analysis:
	Gender equality analysis is an integral part of research and evaluation.
	Gender equality analysis places importance on understanding the social context of law, policy and programs.
	Gender equality analysis focuses on the effects of a law, policy or program on diverse groups.
	Gender equality analysis is based on sound data, research, and information beyond traditional sources.
	Good gender equality analysis is the product of collaboration.
	Gender equality analysis requires us to examine and question assumptions that underlie our laws and policies.
	Gender equality analysis is attentive to how personal values, experiences, and education affect research and evaluation frameworks and approaches.
	The following general principles for gender equality analysis will be kept in when developing the research/review methodologies/approaches.
	Begin wherever possible with the lives of women and not existing legal or program categories.
	Since the social inequalities experienced by wome
	Recognize the importance of experiential knowledge which often provides unanticipated insights and ideas about the nature of the problem and potential solutions.
	Consultation with affected groups is one of the most direct ways to access experiential knowledge.
	Individual stories can provide important information
	Include the voices of women who are likely to be most affected, but least heard.
	Make a careful choice of gender indicators to cap
	Ask yourself if the proposed indicators hold for both women and men.
	Recognize the insights gained from interdisciplinary approaches, which are essential to research that incorporates the experiential knowledge of women, and to research aimed at understanding the larger social, economic, familial and political context wit
	The integration of gender equality analysis into the research and evaluation work implies a departure from traditional research methodology. It does not start with a premise of neutrality, nor limit its investigation to sex disaggregated data. A gender r
	Given the historical and continuing reality of wo
	But the analysis can identify ways in which unque
	Some of the disadvantages that women experience —
	For these reasons, laws and policies that explici
	More than one group of women may be affected by community justice and in some cases, their interests, needs and priorities will differ. The different impact of community justice on these groups must then be considered to arrive at an equitable solution.
	Is there a promise in new forms of restorative justice for women - if this becomes a transformative justice which not only deals with women more fairly as victims (and offenders!) but acknowledges women's particular capacities as peacemakers and mediat
	The struggle to have violence against women taken seriously in the criminal justice system, must be placed within the context of the continuing effort for women's equality in other areas of society. The issue is multifaceted and includes areas such as em
	At a practical level, many feminists may have reasons to be suspicious of and even hostile towards restorative justice. Throughout the last three decades, feminists have fought to have sexual and domestic violence recognized as true crimes that deserve p
	
	
	Gender – The Larger Context



	What are the gender dimensions of the larger social, economic, political and familial context in which community justice operates?
	Economic:
	What is the percentage of women/men are below Sta
	What is the percentage of - First Nations’ - wome
	What percentage of women/men – aged sixty five an
	What percentage of women/men – with disabilities 
	What percentage of families are headed by lone-parent families were classified as having low incomes? How many are female? How many are male?
	What is the women’s/men’s labour force participat
	Violence
	How many women/men have experienced at least one incident of physical or sexual violence since the age of 16?
	How many women/men have experienced physical or sexual violence by a current or past partner?
	What percentage of women/men – that had been phys
	What percentage of women/men – that had been phys
	Using this information what are the actual or potential effects of community justice on women?
	Does community justice respect and support women’
	
	
	Gender Profile



	Is the target group for the community justice pro
	How many women accounted for the referrals made to the community justice project? As an offender? As a victim?
	Do the objectives of the community justice project make assumptions about the gender and social roles of women?
	If so, could this result in unintended impacts on women?
	Could the community justice project have unequal effects on diverse groups of women, such as those are disadvantaged due to:- Poverty,- Disability-Race,-Language?
	If there is an element of discretion involved in the community justice project, could this affect women or particular groups of women in an unintended way?
	Do previous evaluations of similar programs or the literature suggest that gender could be an issue?
	
	
	Project Development & Implementation



	Were women and particular groups of women consulted in the development of this community justice project?
	By whom?
	If not, should they have been?
	If they were consulted, did they express concerns and, if so, were these addressed?
	What are the participation rates of men and women from diverse groups, such as those who are disadvantaged due to: poverty, disability, inability to speak either official language?
	If there are differences in participation rates, what are the implications for women and particular groups of women?
	Are there elements of the community justice project that pose particular barriers to participation?
	
	
	Women’s Involvement in the Community Justice Proj



	How many women in the community justice project are involved in the negotiation, development, implementation, management and service delivery aspects?
	How many women are represented among community justice staff?
	How many women are represented among board member
	How many women were being represented among the volunteers?
	How many women were involved in initiating the process for developing the community justice project?
	
	
	Project Impact



	What impacts has the community justice project had on men and particular groups of women?
	Has the community justice project enhanced access to justice by diverse groups of women?
	What is the impact of community justice on the most vulnerable group of women?
	
	
	Project Relevance



	Is the problem this project addresses equally relevant to men, women and particular groups of women?
	If not, are there any significant implications for women and particular groups of women?
	
	
	Data Sources and Methods



	Are data sources and methods available to get val
	Is there is reason to believe that marginalized women will be differently affected by the community justice project? E.g. Specialized surveys; open-ended interviews; focus groups; case studies; participatory process
	What are the limitations of the data that can be accessed in the course of the research and the time and resource constraints? E.g. Extrapolations or case studies are an option; insufficient disaggregated data
	Are the assumptions driving the research approach/questions repeatedly checked?
	Have participants received the research results?
	
	
	Integrated Diversity & Equality Analysis



	Status:  What research or consultation has been done in the area of community justice?
	Impacts/Outcomes: a) What are the impacts (whether intended or unintended) of community justice on individuals in, or brought into, the justice system, or on the public at large?
	b\) Are there foreseeable specific impacts of th
	c) Are there foreseeable specific impacts on individuals who can be identified by membership in more than one of these groups?
	Options/Modifications: a) How could community justice be modified to reduce or eliminate any identified negative impacts, or to create or accentuate positive ones?
	b) If these modifications were made, would there be impacts on other groups in society or on the ability of community justice to achieve its purpose?
	Further Research/Questions: Given what has been learned in the analysis undertaken to this point, what additional research or consultation is desirable/essential to better appreciate the impacts of community justice on diverse groups? Are there any answe
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	Gender-based analysis recognizes that the realities of women's and men's lives are different, and that equal opportunity does not necessarily mean equal results.
	The results of policies and legislation need to be anticipated, and these results need to be as equitable as possible for all women and all men.
	In some cases, gender issues may be significant to the policy and play a determining role.
	In other cases, they may be less significant and constitute a set of factors to be weighed with others.
	The Yukon Government continues to support the implementation of gender-based analysis in all government programs, policy and legislation.
	Many jurisdictions have developed tools to review existing and proposed policies from a gender perspective.
	This ensures intended and equitable results and increases awareness at all levels of government of the importance of gender considerations.
	develop public awareness of the issues affecting the status of women;
	promote a change of attitudes within the Yukon so that women may enjoy equality of opportunity;
	encourage discussions and expressions of opinion by Yukon residents on issues affecting the status of women;
	review policies, programs, and legislation affecting women, as directed by the Minister;
	advise the Minister with respect to such issues as the Minister may refer to the council for its consideration;
	advise the Minister with respect to such issues as the council considers advisable; and
	encourage organizations and groups that promote the equality of women.
	 
	Destruction Bay�Whitehorse�Whitehorse�Dawson City�Haines Junction�Whitehorse�Whitehorse�Ross River
	advance the interests of women of Indian or Inuit ancestry in the Yukon including Status, Non-Status, Indians and Metis
	support and enforce the Indian Rights of the Status Indian women and the civil and human rights of all native women in the Yukon and Northern B.C.
	help Indian women increase their feeling of adequacy and their sense of responsibility through planning, developing and managing self-help projects
	encourage Indian women to assume a more positive and active part in developing skills to support their people
	promote and aid in the development and preservation of Indian culture, arts and handicrafts
	remain non-partisan in its activities and dealings with the Government and political parties of Canada
	This directory is designed to "help the helpers," but can also be valuable to anyone interested in finding resources and services that address family violence issues. The directory lists services, programs and resources in the Yukon and is a source of cu
	This is a resource for women in abusive relationships. First released in May 1999, the booklet was revised and re-issued in July, 2000. The booklet contains four sections:
	information about woman abuse
	information to help you make choices
	a list of books that give more information; and
	telephone numbers and addresses of groups that can be of help to you.
	Options, Choices, Changes, a resource booklet for women in abusive relations is re-issued in July.
	Based on the success of its 1999 radio production on domestic violence, the Directorate, Family Violence Prevention Unit and the Yukon Liquor Corporation again collaborated to produce a radio drama. "A Little Respect" is a five-part series for teens and
	The Women's Directorate, Family Violence Prevention Unit and the Yukon Liquor Corporation produced a six-episode radio drama on domestic violence that was aired on CHON during Women Abuse Prevention Month in November. Counsellors from the FVPU provided i
	As in previous years, the Directorate also sponsored a Speakers' Roster of resource people who gave presentations on issues relating to domestic violence to a number of community organizations throughout the month of November
	A three-day Circumpolar Women's Conference was held in November and brought together women from around the circumpolar north to discuss a diverse range of issues including violence against women and women's economic security.
	The Directorate released and distributed its fifth edition of A Yukon Directory of Services and Resources on Family Violence.
	In conjunction with Justice, the Directorate produced a brochure outlining the highlights of the Family Violence Prevention Act.
	In its role as Co-Chair of the FPT Status of Women Working Group on Violence Against Women, the WD was instrumental in the development and production of Preventing Violence Against Women: A Strategic Framework. This document was released by Status of Wom
	Options, Choices, Changes, a resource booklet for women in abusive relationships was adapted from the Nova Scotia manual, Making Changes, and released in the Yukon in June. The Directorate worked with local resource people from women's shelters, women's
	The program, Young Women of Grit, took place for the third summer. This program, co-sponsored by the WD and the Youth Achievement Centre, H & SS, encourages young high-risk women to participate in an outdoor wilderness program building self esteem, learn
	For the fourth time, the WD STEP student produced theYouth Commotions newsletter, highlighting youth projects funded by the Youth Investment Fund. Many of these projects focus on violence prevention and building self esteem.
	Gender Equity Awareness Week, April 11 - 17, was held for the first time this year, a concept of the Gender Equity Implementation Committee (GEIC). The committee is comprised of representatives from Education, Yukon Teachers Association, les EssentiELL
	The WD wrote and distributed It All Adds Up, the reader-friendly version of the Gender Equity in Public Schools Policy.
	The Directorate released an educational video, In the Heat of Passion, on the need for reform of the defense of provocation. The WD produced this video in memory of murder victim, Susan Klassen.
	In its role as co-chair of the F/P/T Status of Women Violence Against Working Group, Yukon played a large role in the drafting of the Iqualuit Declaration, a joint statement made by Status of Women Ministers across the country in their Legislative Assemb
	The Directorate and the Department of Justice were instrumental in the establishment of a part-time Women's Advocate program at the Victoria Faulkner Women's Centre. This position is staffed by a social worker who assists women who are experiencing diffi
	GEIC hired a gender equity consultant, developed an implementation plan in consultation with partners in education and established pilot projects on gender equity in four Yukon schools. The implementation plan was aimed at helping everyone -- students, s
	In November, the Freedom from Violence: A Basic Human Right symposium was held in conjunction with Vision TV's celebration of Human Rights. Judge Mary Ellen Turpel-Lafond was a guest speaker. The one-day symposium was organized by an inter-agency committ
	Directorate policy staff worked on inter-departmental committees to develop the government's Anti-Poverty Strategy, Youth Strategy, and Older Persons Strategy.
	The Directorate sponsored Yukon Educational Theatre to tour rural Yukon communities to conduct conflict resolution workshops for elementary students throughout the Yukon.
	Women in Leadership Conference: A Sharing of Wisdom was co-sponsored by the Directorate, Victoria Faulkner Women's Centre, the Canadian Congress for Learning Opportunities for Women, Les EssentiELLES, Women's Business Network, Yukon College, and Dana Nay
	The Directorate worked with the Department of Justice, Partners in Children, and others on developing a workshop for divorcing and separating parents. From these discussions, For the Sake of the Children, based on a Manitoba program was set up.
	The Directorate produced the 4th edition of A Yukon Directory of Services and Resources, a directory of family violence service providers.
	The government introduced the Crime Prevention and Victim Services Trust Act, which establishes a trust and a framework for its administration. The trust funds community-based projects and programs directed at crime prevention and victim services. It is
	The Family Violence Prevention Act was introduced. This legislation focuses on the victim by offering three protective court orders that provide several ways in which victims can seek help: an Emergency Intervention Order, a Victim's Assistance Order, an
	The Task Force to Promote Safe Schools report was released in May of 1996 and contained 11 recommendations which were accepted and adopted by the Department of Education.
	SAFE TEEN returned to Whitehorse to present workshops in four Whitehorse secondary schools, a self-defense workshop for women, a workshop for men on men's violence, and a workshop for teachers and parents. They also returned to Dawson City to present a n
	
	
	Aboriginal Justice Strategy \(AJS\) Trends – 2�



	By 1998-99, ten projects reported having females make up more than 50% of their staff. Four were in British Columbia, two in Manitoba and one in Northwest Territories, Nova Scotia, Ontario and the Yukon.
	In 1998-99, nine project reported having females make up 100% of their staff. Four were in British Columbia, one in Manitoba, one in Ontario, one in Nova Scotia, Northwest Territories and the Yukon.
	
	
	Response to Yukon Government’s Restorative Justic



	Introduction
	In December 1998, the Yukon Government released a draft discussion paper on restorative justice. This paper outlined the principles upon which restorative justice in the Yukon is based: public safety, accountability, partnerships, community involvement,
	In May and June of this year, the Minister of Justice and the Commanding Officer of the RCMP held consultations in communities regarding restorative justice. In October, the report on these consultations was released.
	As part of the third phase of these consultations
	The Victoria Faulkner Women’s Centre has done a s
	Restorative Justice and ADR are broad subjects, and we are not qualified to deal with all aspects of these topics. In this paper we will confine our comments to the following areas:
	Restorative Justice and Alternative Dispute Resolution
	More and more attention is being focused on mediation and other types of Alternative Dispute Resolution (ADR) as alternatives to the mainstream justice system. Advocates suggest that alternative measures such as mediation, healing circles and family gr
	ADR processes are very attractive because they offer other ways to address some of the deficiencies within the mainstream justice system. However, there is a risk that in the rush to introduce ADR, the problems with the mainstream justice system may be d
	It is important that we focus on the work that needs to be done to improve the mainstream justice system.  It is the mainstream justice system that provides the basic foundation for the exercise of our rights as Canadian citizens. Regardless of what ADR
	That the Yukon restorative justice principles include the fundamental notion that individuals have the right to access the rights-based justice system and that the choice to exercise this right is in no way compromised by engaging in an ADR process.
	While we focus attention on ADR, we should not neglect the problems that need to be addressed within the mainstream justice system.  What is needed is a clear assessment of the strengths and gaps in the mainstream justice system. This would offer a clear
	It is also important that the problems inherent in the mainstream justice system not be duplicated in new forms of ADR. A clear understanding of the current problems with the justice system must be coupled with a clear understanding of the aims and objec
	Definitions and Clarity
	Woman abuse/spousal assault/wife assault has been used interchangeably throughout this document.  For the purposes of this document it will be defined as:
	...any act of gender-based violence that results in,
	or is likely to result in physical, sexual or psychological
	harm or suffering to women, including threats of such
	acts, coercion or arbitrary deprivation or liberty
	whether occurring in public or private. (Changing the Landscape: Ending the Violence ~ Achieving Equality, 1993, 5).
	Gender based violence usually occurs between a victim (woman) and her husband, ex-husband, boyfriend, or ex-boyfriend (Dept. Of Justice, 1987: 2).
	The term “restorative justice” has been used by t
	Clear definitions are important to establishing clear objectives and measurable outcomes.
	Restorative justice can be defined as a set of principles that guide people and/or a process.   It is a philosophical framework which focuses on the effect crime has on the community (Zellerer, 1999).
	“It offers alternative ways of thinking about cri
	Restorative justice has been reintroduced to Canada in hopes of restoring control to the community in which the crime was committed (Marshall, 1998).
	Restorative justice is concerned with ‘restoratio
	There must be a crime, an offender and a victim i
	“Alternative Dispute Resolution” \(ADR\) is an�
	Some people use the term “mediation” to describe 
	Unlike restorative justice, mediation does not have as its end goal the restoration of balance between individuals or within the community. The aim of mediation is to reach a mutually acceptable solution between the parties. So while mediation is a very
	We applaud the Yukon government for encouraging community-based approaches to reducing crime.
	ADR and Woman Abuse
	Over the past two decades, society has become increasingly aware of the prevalence of woman assault. In the past, wife abuse was seen as a private family matter. Slowly this thinking has been shifting towards the recognition that wife abuse is a criminal
	We have many concerns about the use of ADR to deal with criminal acts of wife assault. The literature points to the power imbalances inherent in a situation where a woman has been abused. Power indifferences and inequalities based on gender can inhibit A
	Abused women also fear for their safety. Women who are encouraged to disclose all in a community justice circle may return home with their partner only to be punished with another beating. Steps need to be taken to address the safety of women before, dur
	We have many reservations about any criminal incidents of woman abuse being dealt with by an ADR process. We are not convinced that a community justice circle or even a highly skilled mediator can deal with the power imbalances between the woman and her
	Yet, in reviewing the literature, we note that some mediators believe that spousal assault cases can be mediated. Some mediators believe that by providing only one recourse for women, litigation through the court system, we are in essence disempowering t
	Because this is a complex, yet very important area, we recommend:
	That the RCMP carry out research to determine the appropriateness of dealing with wife assault cases through ADR. If wife assault cases are deemed appropriate for ADR, then criteria and guidelines should be developed for diversion to ensure the reduction
	Mediating family/civil matters
	While the use of ADR may not be appropriate for d
	However, the literature is divided on this issue. Factors such as how mediation is carried out, the innate power imbalance in cases of family violence, and the inability for women to voluntarily decide on a process or the outcome need to be addressed to
	The issues related to abusive relationships are important regardless of whether family matters are dealt with through the courts or through ADR. Power imbalances and safety concerns need to be addressed.
	Increasingly, Yukon women are being referred to mediation with respect to the issues of child support, maintenance and custody agreements. It is not clear at this point how many women are using these services, or how satisfied women are with the outcome
	Before delving into the issues related to mediation and family matters, we feel that it is important to voice a concern with one of the recent trends related to custody hearings. Joint-custody or at least joint-access is the accepted practice today in ch
	This assumption, places abused women in an untenable position. Women are often motivated to leave an abusive situation out of concern for the safety and well being of their children.  Recent studies have shown that witnessing wife abuse creates as much h
	By internalising and normalising the experience of violence, especially male violence against women, children may be far  more likely to engage in violent behaviour themselves and to accept violence as a way of dealing with conflict (Changing the Landsc
	Once the woman leaves the abusive relationship, she is faced with having to grant her ex-partner access to the children. The woman is now put in a position where she can not control the safety and well-being of her children. For some women, this is not a
	The assumptions made in establishing custody and access arrangements need to be challenged. Arrangements should protect the safety and well being of the children and the abused woman.
	Most jurisdictions that offer mediation for family matters now use a screening tool to identify whether abuse is present. A program through Family Mediation Canada in Ontario has developed a specific training course, guidelines and operating criteria for
	In the Yukon, there are no standards in place to govern practising mediators. Some individuals have attempted to practice mediation with very little training. This is a concern. However, it is interesting to note that all ten individuals on the roster ma
	That standards for training and practice be estab
	That standards for mediators include a combination of course time (through an accredited or qualified institution), practicuum time and experience working as a co-mediator with a qualified, experienced mediator.
	That if mediators are practising in the area of family mediation, they take additional training in the area of woman abuse, safety issues, child development, impact of abuse on children, and other related topics. Mediators must also have a comprehensive
	That if mediators are taking on family mediation cases where woman assault has been present or is present, they receive specialised training such as that offered out of Ontario through Family Medation Canada.
	A basic tenet of mediation is that it is voluntar
	7.That individuals always be given a choice of whether a matter goes through court or through mediation.
	8.That individuals be given information on the law and their legal rights before deciding whether or not to use mediation, and that the Yukon government explore options for providing this information to people in an equitable fashion.
	That individuals be guaranteed access to legal counsel/advice before, during and after mediation if they choose.
	That individuals be made aware that they can formalise an informal mediation agreement through the drafting of a formal legal contract or through court processes (e.g. a consent order).
	In addition to the above recommendations, we believe that the use of mediation in dealing with family matters should be evaluated. We recommend:
	11.That the Yukon government, in partnership with all stakeholders, design evaluation tools that will assess the effectiveness of mediation, client satisfaction, and cost-savings to the court systems. Any evaluation must consider the degree to which the
	Funding in Family/Civil Matters
	Currently, Legal Aid has limited funds available 
	And there is no public funding to assist people the cost of mediation. This is a serious deficiency. It means that only women with enough money can afford to use mediation. We recommend:
	12.That the Yukon government increase funding to Legal Aid to pay for more civil and family matters.
	13.That the Yukon government provides increased funding to Legal Aid so that the working poor have adequate access to legal representation.
	14.That the Yukon government provide public funding to assist individuals who need help with the costs of mediation.
	15.That the costs of mediation be borne equally between both parties.
	That publicly-funded mediation not have a limit on the amount of time that can be spent on one case.
	That the Yukon government provide increased funding so that the working poor have adequate access to mediation and legal representation.
	That models of publicly-funded mediation be researched prior to the development of a publicly-funded mediation service and that key stakeholder groups such as Mediation Yukon be involved in the research and development of the service.
	Use of ADR in the Yukon
	This paper has largely focussed on the use of mediation for dealing with family matters. However, we recognise that there are many other forms of ADR in use today in the Yukon.
	Research has indicated that at a minimum, women who are victims of crime, as well as advocates for women must be part of the development, at all stages, in the consultation and development of any and all alternative dispute resolution initiatives.  Creat
	That the Yukon government, in partnership with stakeholders, develop clear operating guidelines for community justice committees, including criteria for assessing and dealing with any disputes or matters where woman abuse is a factor.
	That the Yukon government, in partnership with stakeholders, establish clear objectives and measurable outcomes for each form of ADR currently in use and for all future ADR processes that are implemented.  Regular assessment of these objectives and outco
	That the Yukon government, in partnership with stakeholders, maintain standards and training for individuals leading community justice circles. (Note: we do not believe that the current family group conferencing training provided by the RCMP is adequate
	That First Nations and aboriginal groups be provided with a forum and opportunity to establish their own standards and training for individuals running aboriginal justice circles. (We recognise that the course work and other standards associated with a 
	That community justice circles be given increased resources and training to support the development of the above standards and guidelines.
	That the Yukon government fund independent third party evaluations of community justice projects currently being funded by the YG in order to assess the strengths and weaknesses of the programs. (Self-evaluation is useful but not enough.)
	That if the Yukon government wants to use mediation and other forms of ADR, a clear process be established that is entirely separate from the court system. (Judges and Justices of the Peace should not be taking on the role of mediators in addition to th
	That since more and more do-it-yourself kits are being developed as an alternative to using lawyers (e.g. divorce), that an agency be provided with additional funding to assist people to complete these kits.
	Conclusions
	The move towards ADR and restorative justice has great potential for addressing some of the inherent problems in the mainstream justice system. If not implemented in a thoughtful and deliberate fashion, there is a real danger that more harm than good wil
	This is not to say that we can not be creative and try new ways of achieving success. By all means, we should learn from our experiences and move forward. But the experimentation must be guided by current research, it must be controlled, and it must be a
	We have grave concerns about the use of ADR in dealing with cases where spousal abuse is present or has been present. This topic requires more study and consideration. At the very least, individuals dealing with these cases must receive specialised train
	Many of the recommendations we have made will require review of existing funding priorities and new investments of money. While there may be savings to the justice system in the long run, in the short term, new investments are required to establish diffe
	26.That the Yukon government make new financial and resource investments to support the recommendations we have made in this paper.
	That an advisory committee be struck to assist th
	We look forward to working with the Yukon governm
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	Nunavut Justice Issues – 2000



	A key element to examine when addressing justice issues in the North, as with anywhere, is ensuring that the needs of women are met and that women are primary players in the implementation, delivery, and operation of justice in the community.
	This aspect of justice in the north is not addressed in this particular report because these issues are being addressed in a separate project entitled From Hips to Hope: Inuit Women and the Nunavut Justice System undertaken by Crnkovich, Addario and Arch
	
	
	Inuit Women and the Nunavut Justice System – 2000



	However, reforms which meet the aspirations of Inuit for a culturally sensitive approach to justice may still fall short of delivering a satisfying experience of justice for Inuit women.
	Specifically this will be so, if the reforms fail to consider the compounding disadvantage experienced by Inuit women and the ways in which race, gender, age, sexual orientation, geographical proximity, and mental or physical ability might converge to af
	The NSDC recommendation to have committees deal w
	A credible resolution of these more serious matters by community justice committees presumes that the committee is truly reflective of the community and that participation in the resolution processes of the committee is voluntary.
	The “voluntary” nature of a victim’s participatio
	The justice committees’ methods of addressing the
	This has lead the same advocates to call upon the various levels of government to prevent the committees from dealing with offenses involving violence against women.
	For example, in its publications, Pauktuutit recommends that the federal and territorial governments set guidelines, standards or criteria for both membership on these committees and for the types of cases they are able to deal with.
	It is evident when these arguments are reviewed in detail that the concerns being raised by Inuit women are rooted not so much in the methods used by the committees, but rather the lack of adequate resources and ongoing training provided to these committ
	The potential for a victim to feel pressured to participate in such a committee is great.�.
	When the community, including the accused and the
	Those choosing the existing system are perceived 
	This has the effect of further alienating women and places pressure on them, making it difficult for them to choose the existing system.
	In Inuit communities, many people are related.
	These family and kinship lines impact severely upon a victim if her abusive partner is related to a powerful family or leader.
	Women and children may therefore be silenced and not believed when they speak about their abuse.
	If they do speak out, they are often blamed.
	 
	
	
	Restorative Justice and Women Who Are Victims of Violence: Justice Options for Women - Phase Two- 2002



	Summary Report
	Justice Options for Women Project started in1999 when some community members and organizations were concerned that restorative justice approaches would be used in cases where women had been victims of violence without enough consideration of the needs of
	The Project
	The Justice Options for Women, Phase One study asked women who were victims of violence about their perspectives, needs and issues in relation to justice.   Many of the concerns identified by the women interviewed were also shared by community advocates,
	The Phase One study made four recommendations:
	ongoing support for women to access justice and other services
	communities and families to take violence against women seriously
	mechanism to deal with the total justice system and hold the system accountable
	financial support for victims to leave and start over.
	With a clearer understanding of these needs and concerns Justice Options Phase Two, Restorative Justice and Women Who Are Victims of Violence, set out to better understand the problems and benefits of restorative justice approaches for women, while empha
	Ensure that violence against women continues to be a criminal matter seriously addressed by the justice system
	Ensure that the needs of women who are victims of violence are addressed in any activities about restorative justice
	Learn together and dialogue on issues of restorative justice and violence against women.
	The Process
	Focus groups, workshops and most meetings of the Justice Options Project followed an interest-based approach to problem-solving.  The interest-based process is an accepted approach to problem-solving and conflict resolution in a variety of settings inclu
	Literature Review
	The growing body of literature on restorative justice, and restorative justice and violence against women, contributes to understanding the complexity of the subject.  Most reports are descriptive or reflective about experiences with restorative justice,
	Similar to our discussions, reflections and consultations, the literature contributed to our understanding, but does not convey a direction on how restorative justice can meet the needs of women who are victims of violence.
	Needs of Women
	The women who participated in Phase One identified their needs and concerns:
	Help to stop the abuse
	Financial security
	Prevention of violence
	Their children’s safety
	The ability to have some control over the process
	Safety for themselves
	To maintain family relationships
	Respect
	The abuser to be held accountable
	Support in making changes/breaking the cycle of abuse
	Information/education
	Key Issues to Consider
	Shared goals of justice and restorative processes are to end abuse, keep women safe, and hold offenders accountable.  Restorative processes also want to aid victims in healing, offenders in habilitation, and communities in restoring balance.  There are m
	Improving the Justice System
	Goals of Restorative Processes
	Informed Consent
	When the Offender is Known to the Victim
	Timing
	Offender Accountability
	Training
	Conclusions
	1The principles of restorative justice have value and can contribute to healing the harm to victims, the rehabilitation of offenders, and community safety.
	2As with the justice system, women’s needs and sa
	3For women who have been abused in a significant relationship, a face-to-face meeting with the offender is likely not advisable, unless initiated by the victim and with a highly skilled facilitator trained in the dynamics of woman abuse.
	4When women are victims of violence and their self-worth may be jeopardized, as in woman abuse and sexual assault, restorative processes must be victim-initiated.
	5For women who are victims of sexual assault by strangers or acquaintances, the option of victim-offender mediation should be available for those who request it.
	6Women need justice options which have restorative values, but do not require a face-to-face meeting with the offender.
	Recommendations
	1We recommend a policy that in situations of domestic violence any alternative to the justice system, including Restorative Justice or Alternative Measures, be post-charge only.  This policy would be consistent with current police policy of laying charge
	2We recommend making available victim/offender mediation with clear policy guidelines and highly skilled mediators when women victims of sexual abuse request a face-to-face meeting with the offender.
	3We recommend reviewing and considering the adaptation of the Yukon Domestic Violence Treatment Option for woman abuse in relationships.
	4We recommend that, as the Family Law Section develops and mediation approaches are expanded, policies which address woman abuse be implemented
	5We recommend continuing dialogue on restorative justice and women who are victims of violence for the purposes of:
	_ clarifying how to appropriately involve family and community members in resolution of situations of woman abuse and sexual assault; and
	_ developing clear guidelines for a facilitated approach for those situations where the victim requests a face-to-face meeting with the abuser.
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	Indicators on Violence Against Women
	Steps toward analyzing the nature and prevalence of violence against women will be part of the work done to develop a set of indicators on violence against women.
	The Indicators, due for release early in 2002, will provide a quantitative measure to monitor change in the prevalence and nature of violence against women.
	
	
	Report on Consultation-Restorative Justice/Violen



	I.        PURPOSE
	 
	The purpose of the Consultation on Restorative Justice and Violence Against Women was:
	 
	To contribute to decision-making for the Province of Saskatchewan by continuing the dialogue about restorative justice processes and offences which involve violence against women.
	 
	To continue the dialogue by making recommendations on the first of the following questions, and, if the first question has an affirmative response, then to proceed with recommendations on the remainder of the questions.
	 
	1.      Is it possible to ensure safety in res
	 
	2.      What would be required to ensure such 
	 
	3.      If safety can be achieved, what commun
	 
	4.      If safety can be achieved, how should 
	 
	II.      METHOD
	 
	An Underlying hope of the consultation was to build bridges across the diversity and experience and contexts represented by the participants. The spectrum of context and experiences included women who have experienced violence and their supporters, peopl
	 
	The planning committee carefully chose a process that it hoped would promote an ethos of respect and safety.  The aim was to provide an atmosphere where people could fully express their differing experiences, feelings, and opinions and thus make the cons
	 
	III.    HISTORY
	 
	The consultation stemmed from a PATHS Conference in April 2000, which began a
	discussion for ways to continue the dialogue in regard to how the restorative justice program may be extended into offences related to violence against women.  SCMS staff began to speak with representatives from the Sexual Assault Centre, Sexual Assault
	The dialogue is important for many reasons, inclu
	 
	The Department of Justice of Saskatchewan is interested in community guidance with regard to the direction it takes with offences related to violence against women.  These offences are currently precluded from the Sask Justice Diversion Guidelines, which
	 
	 
	IV.   PROFESSIONAL AND GEOGRAPHICAL PROFILE OF T
	The organizational profile of the participants was divided into six broad categories.  We realize that many organizations could fit into more than one category, but we are simply trying to give a general profile of the participants. The first group falls
	 
	Most of the participants were from Saskatchewan, approximately one hundred and thirty in total.   Out of these participants, approximately fifty-three came from outside of Saskatoon and Regina.  The consultation did attract participants from outside Sask
	  
	V.  SUMMARY OF THE DISCUSSION: \(i\) SUMMARY O�
	 
	Helen Smith McIntyre – “Introduction: Explanation
	 
	Restorative Justice in relation to criminal offences is a philosophy that reflects a belief that justice should, to the greatest degree possible, do the following:
	 
	1.      Invite full participation and consensu
	2.      Heal what has been broken
	3.      Seek full and direct accountability
	4.      Reunite what has been divided
	5.      Strengthen the community, to prevent f
	6.      Be respectful to all involved
	7.      Consider the societal and personal iss
	 
	Reference: Susan Sharpe.  Restorative Justice: A Vision for Healing and Change.  Edmonton: Edmonton Victim Offender Mediation Society, 1998.
	 
	Jan Turner  –  “Restorative Justice and Offences 
	 
	There is a “criminal justice continuum” that hold
	 
	Currently, policy only covers criminal cases, not cases in Family Law or Civil Law.  Even within Criminal Law, some offenders and offences are still excluded.  Cases excluded from consideration include sexual assault, child abuse and family violence case
	 
	There is variation from community to community in terms of how program is carried out, but a standard is still needed that will ensure safety and respect.
	 
	The discussion of restorative justice and violence against women is important because ways to assist women who have experienced violence to find healing are much needed and because there are a huge number of cases involving violence.
	 
	Saskatchewan Justice is not prepared to re-write 
	Virginia Fisher  –  “Review of the Key Elements o
	 
	On April 14, 2000, PATHS hosted a conference on r
	 
	The speakers were followed by an open-mike questi
	 
	The conference participants engaged in questions and comments around the topics of community, safety, necessary resources, concerns, family, what it is like for abusers to go through restorative justice processes compared to the court system, and patriar
	 
	Dory Cook –  “An Aboriginal Women’s Perspective o
	 
	Dory shared the story of her personal journey as a woman who was subject to violence while growing up and also in her adult life and stories from her professional life.  She began working professionally in the community in 1976 and has been working from
	 
	Dory works as a therapist, with men, women and children, and presently is working with people who have been through the residential school system.  She uses talking circles as a healing process.  She works with people individually and then she brings the
	 
	Dory explained that from her experience, abusive men need honesty and caring.  As well, people need to understand history and imbalances of power in order to understand violence against women.  Dory was desensitized to the violence because she was in it
	 
	Education was stressed as a major factor so that people understand the dynamics of violence.  Society does not understand the issue of violence against women.  For instance, an example of violence against women occurs at Legal Aide when lawyers are not l
	 
	 Susan Hossack  –  “A White Women’s Perspective �
	 
	Susan Hossack began by saying that all women are faced with sexism and systematic power imbalances.  However, she added that women can experience multiple oppressions such as sexism and racism, or sexism, racism and classism, or sexism and homophobia.
	 
	Referring to an article by Tracy Muggli, she explained that gender relations are always relationships of power and that this dynamic is important to acknowledge in mediation theory and practise.  A gender-neutral approach is risky because it disregards t
	 
	From her professional experiences, Susan concluded that mediation should not be happening in cases where there is domestic abuse, unless the female party is really insisting on it.  Even if she insists on it and feels she knows the risks, we need to buil
	 
	Susan’s concern stems from seeing cases in which 
	 
	In some cases, Susan noted, women abuse men as well, but often it is about her coping with his cycle of abuse, not about her own cycle.
	 
	 
	Helen Smith-McIntyre  –  “A Personal Account of a
	 
	Helen Smith-McIntyre opened by explaining that her story was not about a criminal matter or about restorative justice as it relates to criminal processes, and she started into a monologue of her story.
	 
	“They said it wasn’t an abusive relationship. He 
	 
	Helen’ second story was of abuse by the mediator 
	 
	The third story that Helen shared was a story of 
	 
	Helen concluded her monologue, “Wiser now.  I’ll 
	 
	 
	Gayle Mcnab  –  “A Personal Account of a Woman Wh
	 
	Gayle Mcnab shared the story of how her journey of healing began when she connected with David Gustafson and Sandi Bergen at Fraser Region Community Justice Initiatives, Langley, B.C.  Gayle was living with a difficult legacy due to the history of physic
	 
	Even though she had already had a brief introduct
	 
	So she went and shared “her pilgrimage from hate 
	 
	Speaking to the sexual offenders has been about t
	 
	Gayle is hopeful that some of these men will begi
	 
	Gayle has also seen some of the common themes that both offenders and victims share like fear and vulnerability.  She maintains both empathy for offenders and strong support for victims in terms of advocating for providing protection in every way possibl
	 
	Gayle concluded that, although she could not say enough good about how her face-to-face meetings and processes have gone, she has many cautions.  She would not recommend restorative justice processes to everybody.  She is only saying that it was healing
	 
	 
	Georgina Jolibois  –  “An Aboriginal Perspective 
	 
	Georgina explained that she sees restorative justice as the responsibility of each individual to take a healing path.  With choosing a healing path, she acknowledges that the choices presented are tough, and that sitting face-to-face with offenders takes
	 
	It is also important to deal with offenders in a restorative way, especially in Aboriginal communities, where offenders are often relatives.   Both victims and offenders need to take the healing path in a community.
	 
	Georgina pointed out that although the Criminal Code of Canada is important in preventing further disharmony and pain for other minorities in Canada, it presents some challenges to taking a restorative approach.  For example, police are limited in what a
	 
	Responsibility for healing and to work towards a victim-friendly system lies with those who work with victims and offenders, from judges to lawyers to the agencies to the individuals to the community.  For those, like Georgina, who have committed themsel
	 
	Georgina concluded by saying that, although taking the path of restorative justice in the judicial system may seem overwhelming, it is possible to move ahead one moment at a time.  She sees hope in the increasing participation at all levels of government
	 
	(Presentation prepared by Georgina Jolibois and Konota Crane and presented on behalf of both.)
	 
	Gayle Mcnab  –  “A White Perspective of Strategie
	 
	Gayle began her presentation by saying, “And the 
	 
	In face-to-face meetings, it is important to guar
	 
	Gayle noted that forgiveness is a sensitive issue
	 
	Gayle also listed some of the needs of the victims from a group she leads that were defined by the victims themselves.  Some of them included needing a public place, needing to write her agenda down beforehand, and needing a table in between.  Gayle indi
	 
	Gayle went on to emphasize that although restorat
	 
	Gayle concluded with references to empowerment and the importance of empowering victims to focus on their own healing and not to worry about the offender, to survive the memories, and to be free of worrying about what other people think.
	 
	 
	Helen Smith-McIntyre  –  “An Account of a Restora
	 
	Helen Smith-McIntyre works for Saskatoon Community Mediation Services (SCMS) and explained that SCMS works with restorative justice, conflict resolution and mediation. SCMS offers an Adult Diversion program, a Parent-Teen Mediation program, a Community
	 
	Currently, within the Adult Diversion program at SCMS, the cases referred are screened by Saskatchewan Justice Diversion guidelines, and so any offences that relate to violence against women are precluded.  SCMS staff routinely meet clientele who have ex
	 
	In terms of dealing with cases that involve violence against women, SCMS is working at further research and staff training to prepare staff to work with more serious, more violent offences, in consultation with Dave Gustafson.  This work is not funded by
	 
	Helen concluded by sharing her personal and agency perspective that if we move ahead with cases involving more violent offences then all the safety mechanisms that have been talked about here must be in place. Even then each case must be decided on a cas
	 
	 
	Wanda Gamble  –  “An Account of a Restorative Jus
	 
	Wanda Gamble works with Prince Albert Alternative Measures program and works mainly in the area of adult victim-offender mediation.  In the program, there have not been any family violence cases, but there have been cases where family violence issues are
	 
	Wanda also sees a good side to mediation and gave the example of face-to-face process initiated by a woman sexually assaulted by a family member.  The woman indicated her need to meet with the family member and Wanda arranged a meeting where the woman le
	 
	  
	Roxane Brass  –  “An Account of a Restorative Jus
	 
	Roxane Brass works with the Yorkton Tribal Justice Unit.  She shared that she is a survivor of sexual abuse.  She dealt with the abuse through traditional ways, not through police or legal involvement.  She learned to put the onus back on the person resp
	 
	Every person has the right to speak for him or herself in a circle.  When there is police involvement, the woman has no voice in the process.  There are whole communities who will stand behind a Native male abuser, not because they support his abuse, but
	 
	Roxane explained that she disagrees with offender
	 
	When asked by an RCMP officer how to get those Fi
	 
	What works for First Nations people does not nece
	 
	Roxane concluded by highlighting the need for more resources and funding, for fewer time-constraints, and most importantly for the processes to be victim-driven.
	 
	 
	Bevann Fox  –  “An Account of a Restorative Justi
	 
	Bevann Fox works with Regina Alternative Measures Program (RAMP) and, like the previous speakers, has run into cases where there are underlying issues other than the main offence.  She said she would like to see changes in the system because by the tim
	 
	Bevann shared that four years ago her son was mur
	 
	In the Regina Alternative Measures Program, they 
	 
	Bevann concluded by saying, “I should be full of 
	V.  SUMMARY OF THE DISCUSSION: (ii) SUMMARY OF QUESTIONS/RESPONSES FOR/BY SPEAKERS (Please note that because the amount of material was large, the below questions and responses are only examples of what was discussed and are not intended to be compreh
	 
	 
	Question #1 for Dory: “Do you believe restorative
	o       Dory: “I think that restorative justi�
	Question #2 for Dory: “Are there particular issue
	o       Dory: “Well, if it was done from the �
	 
	 
	Question #1 for Susan: “What kind of situation ha
	o       Susan: ”I haven’t seen a situation wh�
	Question #2 for Susan: “Are you able to describe 
	o       Susan: “No.”
	Question for #3 for Susan: “Since I hold the anal
	o       Susan: “How I can speak to that is th�
	o       Rae Hart: “I’d like to respond to Sus�
	 
	 Questions for Georgina Jolibois
	 
	Question #1 for Georgina: “Are there benefits to 
	o       Georgina: “Absolutely.  Restorative J�
	Question #2 for Georgina: “And I think this is a 
	o       Georgina: “Certainly, responsibility �
	Question #3 for Georgina: “Are victim-impact stat
	o       Georgina: “That I don’t know.  Maybe �
	o       Jan Turner: “With the question about �
	Question #4 for Georgina: “How can we make change
	o       Georgina: “In my lines of work, what �
	Question #5 for Georgina: “Can you expand a bit o
	o       Georgina: “Feeling safe is a personal�
	 
	Question #1 for Gayle: “How would you describe fo
	o       Gayle: “I neglected to say what I tho�
	Question #2 for Gayle: “When you speak of victims
	o       Gayle: “Okay… no, I would never circum
	 
	 
	 
	SUMMARY OF THE DISCUSSION: (iii) SUMMARY OF SMALL GROUP SESSIONS
	(Please note that because the amount of material was large, the below lists are only examples of what was discussed and are not intended to be comprehensive.)
	 
	 
	1: What were the elements/key factors around the negative outcomes?
	 
	¨        Lack of education about Family Viol�
	¨        Lack of training for the mediation �
	¨        Not being ready \(offender & survi
	¨        A disbelief because of no proof
	¨        Judgmental attitude, Lack of impart�
	¨        Blaming the victim for not agreeing�
	¨        Does not recognize the balance of p�
	¨        What level of physical safety measu�
	¨        Male offender \(non- neutral\) an
	¨        Women with less assertive voice
	 
	 
	2: What were the elements/key factors around the positive outcomes?
	 
	¨        Room to opt-out at ANY stage
	¨        Having support people; before, duri�
	¨        Good training for mediators \(exam
	¨        Checking with victim at each step
	¨        Readiness of the client
	¨        Distinguished the behaviour between�
	¨        Has to be victim driven.  Her choic�
	¨        Educating police, social workers to�
	¨        Not focused on forgiveness, focus o�
	¨        Not meeting actual offender \(surr
	 
	Small Group Session - If we were to imagine it was possible to ensure safety of women during processes based on restorative justice philosophy, what would we say are the strategies and actions that would foster keeping women safe? (from flip chart notes
	 
	If it were possible… some strategies and actions �
	 
	¨        support women breaking silence in c�
	¨        understanding the impact in violenc�
	¨        victim needs a stronger voice in th�
	¨        court translation service in Aborig�
	¨        financial needs to conduct evaluati�
	¨        offender would know the impact they�
	¨        we would work holistically within c�
	¨        make changes to the criminal Justic�
	¨        make Anger Management and other sup�
	¨        Government invest in survivor servi�
	 
	Some negative outcomes could be:
	 
	¨        re-victimization
	¨        fear of hurting someone/other invol�
	¨        need of more support
	¨        victims are involved before they ar�
	¨        perpetrator not held accountable, a�
	¨        perpetrator not done own healing or�
	¨        not connected to other resources
	¨        victim not supported through proces�
	¨        no after care for perpetrator
	 
	Some positive outcomes could be:
	¨        movement toward healing process
	¨        victims control the process
	¨        being asked what would make the vic�
	¨        perpetrator accepts responsibility �
	¨        timing, expected purpose to be appr�
	¨        connected to other resources and tr�
	¨        address others that are affected fo�
	¨        power imbalances need to be acknowl�
	¨        perpetrators need to feel / know th�
	¨        victim should be given opportunity �
	 
	 
	 
	Day Two, February 9, 2001
	 
	 
	 
	Role of Support People - Counsellors, Mediators, Social Workers, Elders, Front-line Workers
	 
	+provide specific details of process and ensure understanding
	+recognition that this process is not for everyone
	+need to be follow-up and after-care after the face-to-face meeting
	+process goes at victim’s pace \(move forward as
	+victims should be educated with options available: informed of rights, informed of choices, victim impact statements, with options of adding to them
	+perpetrator accepts responsibility before process takes place
	+screening process to make sure that survivors are well aware of their options and educate them on the process
	+mediator needs to be aware of subtlety, objectivity, and know what they are
	+time for caucus
	+the follow-up: before, during and after the whole process
	+service-provider accountability
	+victim-generated referrals
	+training: specific and focussed training for person who will mediate cases - including internship and competency evaluation
	+consideration needs to be given to the type of community the process is taking place in and therefore what people are willing and prepared to do to support the process
	+practise run without the perpetrator – role-play
	Funding/Role of Elected Officials
	 
	+generously funding healing initiatives
	+research dollars are spent on research and evaluation - enough dollars should be made available
	+the government allocates money for programs, staff agency for long term instead of on a yearly basis
	+government invested in survivor services that grow from grassroots
	+give more money to independent women’s groups
	+give more money to agencies and individuals
	+affordable homes and child-care
	+alternative ideas to replace the current ADVERSARIAL criminal process
	+give victims rights not just offenders - involve them more throughout the entire process
	+change our laws to victim-survivor centred
	+putting individual needs before system needs, that is, statistics, results, budgets, and timelines
	Legal
	 
	+victim should be given opportunity to speak to the judge - victim should have a say in the sentence
	+proceed with charges without victims testimony
	+make changes to the criminal justice system so that it focuses on BOTH Aboriginal and non-Aboriginal peoples
	+police (or everyone involved) to take anti-sexist, racist, ageist, etc   training
	+create a balance - control in the system re: attitudes of victim/survivor, offender; ensure a balance of power
	+prosecutors take the time to speak and meet with victims to provide information and get their input
	+court translation service in Aboriginal communities
	+assessment teams in court to decide where the offenders go
	+dealing with charges quickly
	+we should give referrals to victims services
	+access to physical protection
	 
	Healing - Victim, Offender, Community
	 
	+victim, family and offender need healing services apart from just the legal sanctions before restorative justice
	+address others that have been affected e.g. Children, extended family, friends/supporters
	+recognition that different people (i.e. victim and offender) may be at different stages of the healing process
	+separate healing for victim and family and offender before restorative justice begins
	+goal is not bringing people together but helping them on their healing journey
	+understand spiritual needs of everybody
	+breaking the silence \(don’t speak, don’t trust
	+there would be something in place to make sure offenders are sincere
	+healing BEFORE any face-to-face encounter - for victim and offender
	+no tolerance for violence
	+lots of independence women’s groups
	+to support women breaking silence in community: financially, community actions - restorative justice replacing courts is questionable
	 
	What is Restorative Justice?
	 
	+summary: there is not a clearly defined definiti
	+adaptability of process
	+forgiveness would be better defined
	+remember safety is also a state of mind as well as environment
	+RJ is not an alternative to sentencing
	+appropriate amount of time for every case and for every stage of case
	+perpetrator needs to remain accountable - Restorative Justice not equal to lighter sentence
	+accountability to the courts
	+everyone who is involved in facilitating the “re
	Community - Training, Support, Education
	 
	Inter-Agency Co-operation
	 
	+connected to other resources and treatment
	+survivor to have support from everyone through the whole process (including social services, judicial workers, community, correctional, police, shelters)
	+stronger connections between police, sexual assault centres, victims, victim workers, and all relevant parties (knowledge about what each service provides)
	+community support for women combined in educating police, social workers to respond quickly
	+parents, COMMUNITY organizations and individuals worked together with schools/teachers to eliminate violence and abuse
	+community support throughout to entire process
	+we need to make bigger usage and give more awareness of victims services
	 
	General Education
	 
	+start prevention as soon as possible (i.e. elementary schools)
	+provide education to community youth, law enforcement - Accountability is different than punishment
	+more education for professionals and victim friendly legal system
	+mandatory information on all media - regarding “
	+a police force that is educated and sensitive to
	+awareness of cultural differences
	+society who respects women \(TV., music, print 
	+offenders would know/understand the impact their actions have on victims, families and community
	+we need to get rid of the message that the victi
	 
	Access to Resources
	 
	+actual access to programs in communities and anger management - drug and alcohol
	+recognizing government organizations limitations (regulations, guidelines)
	+support in the community
	+resources, groups, shelters in rural communities
	 
	Specific Training
	 
	+Mediation/Resolution skills be taught in the schools in the health programs
	+make anger management and other support programs available to victim
	+train youth and teachers in schools and have them accountable for their behaviours
	+judges wanted to be gender sensitive/culturally trained
	+provide training to school children on respectful vs. abusive behaviours.  Train the teachers also, and have them accountable for their behaviours
	+all justice employees be trained specifically on these issues, including police, RCMP, and Social Services
	+train the mediators, justice committees, court-workers... and monitor them
	+provide domestic violence training to all people involved in restorative justice processes and in the traditional justice system
	 
	 
	 
	If safety can be achieved, what community/institutional resources and expertise would be necessary: (a) to prepare women and their abusers for such face-to-face encounters?
	¨        complete information in advance for�
	¨        create safe space and the amount of�
	¨        increase knowledge in the community�
	¨        prosecuting offenders without victi�
	¨        enough counselling support and heal�
	¨        trained and culturally appropriate �
	¨        the opportunity to choose to get in�
	¨        look at accountability process for �
	¨        money for victim for counselling, c�
	¨        the victim has to come to a point o�
	¨        a check to ensure the victim is not�
	¨        need 24 hr – 7 day a week service w�
	¨        determine 1st if safety can be achi�
	¨        face to face encounters may work fo�
	¨        outreach workers to inform of the p�
	¨        workers NOT be out of traditional i�
	¨        general education on causes of crim�
	¨        not be an add-on \(specific positi
	¨        physical safety insured \(i.e. not
	¨        denunciation of act by society
	 
	 
	If safety can be achieved, what community/institutional resources and expertise would be necessary: (b) to facilitate the encounters?
	¨        no abuser can go without taking res�
	¨        well trained sensitivity mediators �
	¨        safe place with a high level of com�
	¨        victim / survival controlled
	¨        enough / adequate $
	¨        integrated case management
	¨        the 3 levels \(pre, during and pos
	¨        ensure adequate time to complete th�
	¨        parties need to be aware that an ag�
	¨        surrogate offender when needed
	¨        process out in the open for everyon�
	¨        once a year follow up
	¨        choice of confidence for victim
	¨        clear expectations on what the vict�
	¨        C.B.O.’s that work from a feminist �
	¨        since there is a high percentage of�
	 
	 
	If safety can be achieved, what community/institutional resources and expertise would be necessary: (c) to provide for follow-through on any agreements that might be reached?
	¨        effective communication between RJ �
	¨        trained facilitator who will ensure�
	¨        helping him or her locate if separa�
	¨        follow up interview with the offend�
	¨        offender \(sexual\) need a circle
	¨        adequate resources to monitor follo�
	¨        extremely high level of commitment �
	¨        peer review for the caregivers, sel�
	¨        larger social issues need to be add�
	¨        meaningful community connections to�
	¨        continuity with funding, people, an�
	¨        communication with survivors with r�
	¨        community consultation \(regular\�
	¨        opportunities for healing for both
	¨        whoever starts working with the vic�
	¨        to continue on with the commitment
	¨        to have a male/female team of highl�
	¨        more complex system for the more co�
	 
	 
	 
	VI.  CONCLUSIONS AND NEXT STEPS
	 
	\(i\) Summary of Helen’s Final Comments:
	 
	“ There was one outstanding question before lunch
	 
	(ii) Summary of Responses to the Evaluation Questions:
	 
	There were 56 responses out of 155 participants.
	 
	1. Rate your learning experience during this consultation:
	 
	35 out of 56 people found the consultation to be a positive experience.  12 out of 56 were neutral and 6 experienced the consultation as negative.
	 
	2. During this consultation what have you learned
	 
	The evaluations indicate that some people were st
	 
	3. During this consultation what have you learned
	 
	Ten people out of the 50 who responded to the question said they had learned little or nothing.   All others indicated that they had a deepening awareness and some indicated more commitment to the issues.
	 
	4. How has this consultation helped you to better understand different perspectives on the issue of Restorative Justice and Offences Related to Violence Against Women?
	 
	Ten respondents felt that they had not achieved a greater level of understanding of the different perspectives.  All others indicated that they had better understandings of various perspectives.
	 
	5. Was this consultation a good opportunity to make contacts with other people?  How so?
	 
	Four respondents said it was not.  All others responded with a fairly resounding yes and gave examples of how they had made contacts.
	 
	6.  How has the discussion at this consultation influenced your thinking in terms of using restorative justice processes in offences related to violence against women?
	 
	26 respondents gave clear answers about future di
	 
	7. What was helpful for you in allowing you to participate fully (including speaking and/or listening) and in making plenary and small group sessions a safe space?
	 
	A majority of the respondents felt as though the small groups and plenary sessions were safe and respectful, and gave participants a place to express their ideas and opinions.  Three respondents said they did not feel safe in the groups because they sens
	 
	8. Are there ways in which you think the consultation could have been more participatory and respectful in plenary and small group sessions?
	 
	Two major suggestions were for the facilitators t
	 
	9. Is further discussion in Saskatchewan necessary? What would further discussion look like?
	 
	34 out of 56 respondents see the need for further discussion in Saskatchewan.  However, most would like to see a refinement of the process and the discussion topics, as well as involve more people with a concrete background and knowledge in Restorative J
	Further comments, suggestions and questions:
	Opinions were divided with regard to the process and logistics.  The issue of racism and understandings of commonalities and differences between aboriginals and whites was raised several times.
	(iii) Overall Summary of Conclusions and Next Steps:
	 
	The dialogue needs to continue and be expanded to include police, crown prosecutors and professional in private practice.  The organizers were disappointed that these groups were not well represented at this consultation.  This means that their voices ar
	 
	With regard to participation, the organizers also wondered if the information collected from Friday afternoon was less rich and inclusive due to the fact that a number of participants left early.
	 
	The common opinions thus far seem to be:
	 
	that the current criminal systems are not working for women who are victims of violence,
	that healing is important for perpetrators and victims,
	that much more training is necessary and that many more resources are needed in order to ensure that victims are cared for in any process,
	that women should be safe in any process which is used,
	that more talking and listening needs to happen, 
	 
	It may be in the end that we cannot agree on one process for Saskatchewan for offences related to violence against women but perhaps we can learn to better understand our differences.
	 
	Appendix A
	Explanations of Terms and Practices
	Consultation on Restorative Justice and Violence Against Women, February 8-9, 2001
	 
	Restorative Justice in relation to criminal offences is a philosophy that reflects a belief that justice should, to the greatest degree possible, do the following:
	 
	Invite full participation and consensus (which means voluntary participation of victim, offender and others, who have been affected by the crime, including community and family members)
	Heal what has been broken
	Seek full and direct accountability
	Reunite what has been divided
	Strengthen the community, to prevent further harms
	Be respectful to all involved
	Consider the societal and personal issues underlying the crime (eg. racism, sexism, poverty)
	 
	 
	Some Models based on a Restorative Justice philosophy include:
	 
	Victim-Offender Mediation
	-         Usually involves the victim, the o�
	-         May happen at any point in the cri�
	Sentencing Circles
	-         Usually involves the victim, the o�
	-         The purpose is to recommend a sent�
	-         Happens at the post-conviction sta�
	-         If following Aboriginal traditions�
	Family Group Conferences
	-         Usually involves the victim, the o�
	-         May happen at any point in the cri�
	Community Accountability Conference
	-         Similar to #3
	 
	Diversion
	 
	Diversion means a criminal case has been diverted out of the court system to be worked through in a different way.  The different way may include a process based on a restorative justice philosophy.  In Saskatchewan, diversion programs are governed by gu
	 
	Alternative Measures could involve any of the above models but might also include practices like electronic monitoring, which is not necessarily based in restorative justice.
	 
	 
	Mediation circles and other face-to-face processes do happen in relation to Family Law cases, Civil Court cases and in other situations outside of any court process.  These settings also need to consider safety for women who have experienced violence.
	 
	 
	Violence against women is about men wanting to have power and control over women.  It includes actions of physical aggression, sexual abuse or assault, psychological control or manipulation, verbal, emotional, social or spiritual abuse.  The actions may
	
	
	 Aboriginal Justice Strategy \(AJS\) Evaluatio



	Although there is no evidence available to determ
	This would include women being involved in the negotiation, development, implementation, management, and service delivery aspects, as well as being represented among staff, board members and volunteers.
	According to several community members interviewed, it was often women who saw the need and initiated the process for developing a community-based justice project.
	In part, it seems that women are motivated out of concern for the children in the communities; they want to break the cycle of abuse and see the children healthy.
	
	
	Aboriginal Justice Strategy \(AJS\) Trends – 2�



	Based on funding guidelines of AJS (which speaks to the meaningful involvement of women in the development and operation of community-based projects), the role of women in the programs requires attention.
	Few projects reported upon the gender of their staff each year.
	In 1998-99, two projects, one in British Columbia and one in the Northwest Territories reported have no female staff.
	By 1998-99, ten projects reported having females make up more than 50% of their staff. Four were in British Columbia, two in Manitoba and one in Northwest Territories, Nova Scotia, Ontario and the Yukon.
	In 1998-99, 9 projects reported 100% female staff.
	Gender: In 1998-99 males accounted for approximately 33% more of the referrals than women.
	The total number of male clients in 1998-99 was 1,304.
	Female clients in the same year totaled 991.
	Province /Territory
	Female Staff: 0%
	1996-97
	1997-98
	1998-99
	British Columbia
	1
	Saskatchewan
	Manitoba
	Ontario
	1
	Quebec
	Nova Scotia
	Newfoundland
	Nunavut
	Northwest Territories
	1
	1
	Yukon
	Total Number of Projects Reporting >50% Female Staff
	Province /Territory
	Female Staff: >50%
	1996-97
	1997-98
	1998-99
	British Columbia
	1
	4
	Saskatchewan
	1
	Manitoba
	2
	2
	2
	Ontario
	1
	1
	1
	Quebec
	Nova Scotia
	1
	1
	Newfoundland
	Nunavut
	Northwest Territories
	1
	Yukon
	1
	1
	Total Number of Projects Reporting 100% Female Staff
	Province /Territory
	Female Staff: 100%
	1996-97
	1997-98
	1998-99
	British Columbia
	2
	4
	Saskatchewan
	1
	Manitoba
	1
	Ontario
	1
	1
	Quebec
	Nova Scotia
	1
	Newfoundland
	Nunavut
	Northwest Territories
	1
	Yukon
	1
	1
	1
	
	
	Aboriginal Women’s Roundtable On Gender Equality 
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	Seeking Transformative Justice For Women -2000



	�
	
	
	Restorative Justice: Is it justice for battered women? - 2000



	See chapter on offences.
	
	
	Restorative Justice in Cases of Domestic/Sexual Violence: Healing Justice? - 2000



	Part I: Women's Fight for Justice in the Current System
	In the first place, the struggle to have violence against women taken seriously in the criminal justice system, must be placed within the context of the continuing effort for women's equality in other areas of society. The issue is multifaceted and inclu
	
	
	Making It Safe Women, Restorative Justice/Alternative Dispute Resolution -2000



	Introduction
	This document is written to increase awareness about the dynamics of abuse and violence, and the ways these realities impact women participating in programs based on Alternative Dispute Resolution and Restorative Justice.  The information and analysis wi
	This work builds on Keeping an Open Mind: A look at Gender Inclusive Analysis, Restorative Justice and Alternative Dispute Resolution published in June 1999 by the Provincial Association Against Family Violence (PAAFV). The PAAFV is the umbrella organi
	development of policy and programs without consul
	(development and implementation of programs which minimize the context of abusive and violent relationships
	(introduction of programs in haste and for cost-saving purposes with the result that women and children are put in dangerous positions and abuse and violence are decriminalized
	In this document we address both processes that are considered alternatives to court and the thinking that greatly influence these processes. Our understanding of Alternative Dispute Resolution and Restorative Justice is as follows:
	Alternative Dispute Resolution \(ADR\) is a te�
	Restorative Justice \(RJ\) is most commonly as�
	In Newfoundland and Labrador programs of this type have been in existence for many years:
	Youth Diversion
	Unified Family Court Mediation Services
	Community Mediation Services.
	More recent programs include:
	Small Claims Court Mediation
	Sentencing Circles in Conne River and
	Community Justice Forums in Happy Valley–Goose Ba
	Alternatives to the courts are being explored partly because of complaints about cost and time delays. Many feel the justice system simply does not help them with their problems, and sometimes does more harm than good. More and more people are rejecting
	However, we must also recognize that government does not have a regulatory framework for these programs, and there are no common standards for training, implementation or monitoring.  In this unregulated climate, someone with one day of training can set
	This document hopes to stimulate thinking, discussion and understanding. While written for policy makers and those implementing programs, we hope it is useful for those considering using an ADR or RJ based program.
	Section I outlines the guiding principles and assumptions which inform our thinking on the appropriate response to abuse and violence in programs based on Alternative Dispute Resolution and Restorative Justice.
	Section II briefly describes gender inclusive analysis (GIA) and the benefits of applying GIA to these programs.
	Section III highlights concerns regarding women in abusive and violent relationships, and raises questions that inform good policy and program development.
	Section IV offers questions that encourage analysis of the design and operation of ADR and RJ based programs in relation to the needs of women. Some of these questions appear in text boxes in prior sections and others are new. This section can be used as
	Section I:  Guiding Principles and Assumptions
	The following guiding principles and assumptions reflect the values which inform our thinking on the appropriate response to abuse and violence in programs based on Alternative Dispute Resolution and Restorative Justice.  We recommend these principles in
	Recognition of Systemic Inequality:
	Women in our society have not yet reached equality with men and women are not all the same. Women can be further disadvantaged by age, the colour of their skin, religion, sexual orientation, race, ethnic background, disability and income. These differenc
	Features of ADR and RJ Based Programs
	(Any intervention by ADR and RJ based programs dealing with abuse and violence against women and children must ensure protection from further abuse and violence.
	(ADR and RJ based programs must work towards empowerment of women, children and other victims. Participation must be voluntary; overt or subtle pressure to participate must not be tolerated.
	\(Programs dealing with criminal behaviour must 
	Appropriate Use of ADR and RJ Based programs
	(ADR processes and RJ based programs are sometimes appropriate alternatives to the court system, not because they are cheaper justice, but because they suit the particular circumstances of the people involved.
	(ADR and RJ based programs must be fully funded and supported by appropriate complementary services. If the community, through establishment of programs, is empowered to respond to crime and wrongdoing, it needs resources to accomplish this goal. Govern
	(Alternative programs cannot replace the court system nor diminish the need to improve the current system.  The court is the appropriate intervention in situations when there is no cooperation between the parties, where a court ruling on a case may resu
	(Adapted from Boland and Wychreschuk, 1999 and Hebert, 1998)
	Section II: Why Apply a Gender Inclusive Analysis?
	Gender Inclusive Analysis: a tool and approach that can be used to correct biases that impact on women. It recognizes that to the extent that a policy has an impact on people, it will very likely have different impacts on women and men because they have
	Gender inclusive analysis offers a mechanism by which to recognize and identify assumptions made about women and their place in society. Many of these assumptions are not accurate and must be corrected because they put women at a disadvantage economicall
	Women’s lives are marked by inequality.  Major di
	Women continue to encounter discrimination in the justice system - in the laws themselves, the procedures used and in accessing the system. They frequently see their experience disregarded. An illustration of this is found in court judgements on sexual a
	These same dangers also affect alternative programs. Some fear these programs present even greater possibilities for injustice and harm to vulnerable groups because they are less open to the public and have fewer accountability structures.
	1.  Who is involved in articulating the values, principles and goals of the program? Who is missing?
	2.   What processes ensure women from diverse community groups are represented?
	How Are Referrals Made to the Program?
	1.  Who has a part in recommending a case be dealt with by the program? Who does not?
	2.  Who has power to veto a case referral?  How is it done?
	3.  In criminal conflict, who defines what behaviour is considered inappropriate and subject to the program?  Is it limited to actions defined by the law as criminal?
	As an example, Restorative Justice envisions the community taking significant responsibility for conducting programs. The creation of new positions of authority creates concern about the participation of diverse
	Has the Process for Developing the Program been Inclusive?
	community members and how their views are included.  The dynamics of communities involve relationships of power - the existence of dominant groups based on age, religion, colour, ability/disability, gender, race, socio-economic status, ethnicity, and sex
	Most Restorative Justice based programs claim a v
	Much of the hope surrounding Alternate Dispute Resolution and Restorative Justice concepts is based on reorienting our thinking about conflict resolution, truly listening and creating an opportunity for mutual understanding. ADR and RJ based programs sha
	How User Friendly is the Program?
	1. Have program materials been printed in languages which reflect the community composition?
	2.  How is program information made accessible to those with low literacy?
	3. How is the quality of interpretation services ensured?  Are they professionally trained to deliver this service?
	To be effective, all programs must strive to be inclusive. The consideration of gender and diversity issues is essential to sound policy and program development. We have an opportunity to avoid repeating past mistakes and to create policy and programs se
	Definitions of Violence
	Section III:  Violence Against Women
	Not all abusive or violent behaviour is defined a
	Definitions of Abuse
	ADR and RJ based programs are being introduced in the context of a long history of insensitivity and lack of understanding in the courts about the dynamics of abuse and violence and power imbalances in relationships. Women and other victims of violent cr
	Careful planning will ensure the same insensitivity and mistakes are not repeated in alternative programs.
	A recent report stated that family mediation with an abuser can result in re-victimization if proper safeguards are not present:
	Screening for Abuse and Violence
	The Mediator/Facilitator
	1.Are the mediators or facilitators professionals who are knowledgeable about and have experience working with family violence?
	2. What training regarding the dynamics of abusive and violent relationships and power imbalances has been completed? How much training?  Hours, Days?  Is this subject integrated throughout training?  Is it given the same priority as other aspects of the
	3. What are the requirements for continuing education and ongoing professional development?  How is this monitored?
	“Abused women reported intimidation and re-victim
	(Abused Women in Family Mediation: A Nova Scotia Snapshot, prepared in January, 2000 by the Transition House Association of Nova Scotia (THANS Report) 8)
	The Screening Tools
	In criminal law, women’s fears about restorative 
	Is it Safe to Participate?
	1.  How effective are the screening tools?  Do they incorporate indicators for emotional, financial, psychological abuse and physical violence? Do they elicit information about the degree of intimidation and control in the relationship and not only the a
	2.  How much time is spent on screening or case selection? Is this limited by time? funds or other resources?
	3.  How are screening tools evaluated? When was this last done? How often is it done?
	Conditional sentences mean offenders avoid jail b
	1. How does the program make it safe for her to participate? Has the immediate danger to her, the children and all that belongs to her been truly revealed or has it been minimized?
	2. What measures are taken for her safety before,
	3. What external support and resources are provided? Involvement of support persons - advocate, health advisor? Use of legal advisor? Has adequate time been allowed to ask questions and reach decisions?
	4. Are mandatory minimum conditions incorporated into the resolution of criminal type problems?
	5. When no apparent physical threats exist, are e
	Participation:
	Voluntary or Coercive?
	Although family mediation is not mandatory by law, women are often told it is best to try mediation before going to court.  This happens even when they have recently left an abusive or violent relationship and are living in a shelter for women. Women wil
	The laws on child custody and access create a str
	Women also feel internal pressure to avoid court. A woman who has left an abusive relationship and whose partner is showing remorse for his behaviour (some call it the honeymoon phase), want to believe his intentions will result in change. She may choo
	Is Participation Voluntary?
	These influences mean we must be vigilant about whether participation is truly voluntary in family mediation. Women and other victims of crime face similar pressures in criminal matters. Clearly, thorough assessment must be completed prior to participati
	Power Imbalance
	1. Is referral to the program mandatory?
	2. What ensures prospective parties are not pressured to engage in or continue with the program?
	3. What overt and subtle pressures “encourage” pa
	4. What information is given to the woman leaving an abusive relationship about the  pros and cons of using the alternative program instead of the court? By Whom?  When?
	5. What support is provided to assist her to make the decision?
	6. Does she have ready access to legal information about her rights and the implications of using the program in relation to these rights? When is this information made available? By whom?
	7. What support system is provided throughout the process?
	8. What is done to ensure participation  remains voluntary?  What are the repercussions of choosing to terminate mediation?
	As part of day-to-day life, we experience power imbalances in our partner/spousal, family, friend and employment relationships.  We are constantly shifting back and forth between having more or less power in relation to those around us, with our immediat
	However, power imbalance is a major concern when 
	Power Imbalance
	Unequal power differences may not be readily obvious. In abusive or violent  relationships intimidation and manipulation is often subtle.  Women who took part in the THANS research report said:
	In the Program Structure?
	1. Is the program closely associated with other systems or institutions? Church, RCMP, court ? How might this affect the participants?
	2. Is it possible abusers who have not been challenged are involved with program implementation? What kind of screening provides protection against their involvement?
	3. How does the facilitator/mediator handle the power imbalance between herself and the parties?
	Between the Parties?
	1. How and when are power imbalances between the parties assessed?
	2. How does the program respond to unequal power between the parties?
	3. What techniques to balance power are used?  Provision of legal counsel? Support person is present during the process? Seating Plan? Separate meetings? Provision of Counseling? Termination of the process when appropriate?
	“I had a very hard time saying “no” to him. I agr
	“No one knows like I do what he’s capable of. And
	“He can just look at me and scare me; it’s hard f
	Most women leaving an abusive relationship will h
	When power imbalance is recognized, many mediators claim their skills combined with balancing tools can help balance the unequal power between the parties. Power balancing techniques include ensuring legal counsel and /or a support person is present thro
	Some are skeptical of this claim:
	It defies the imagination to think of the skill required to empower a depressed wife with low self esteem who believes in traditional sex role ideology, fears confronting her husband, and has no occupation outside the home.  Nor can the mediator signific
	The effects of an abusive and violent relationship on a woman are far reaching.  Policies and programs can demonstrate support to her by:
	acknowledging she is the best one to determine her safety
	supporting her right to self-determination
	demonstrating a commitment to her empowerment
	Should ADR and RJ Based Programs Deal with Situations Involving Abuse or Violence?
	Women’s past experiences with courts and other so
	Women’s advocacy groups across the country are lo
	\(A principal recommendation of one of the few q
	\(The “exceptional circumstances” provision \(�
	(Goundry, BC Assoc iii, 1)
	\(“The Canadian Association of Sexual Assault Ce
	(CASAC Statement on Alternative Dispute Resolution/Restorative Justice)
	However, many restorative justice based programs 
	we need new ways to deal with conflict in personal and community relationships
	programs need not be “instead of court” but an op
	the experience is potentially transformative and empowering
	screening out inappropriate cases can be done with confidence and care
	If and when options are made available for those who want a choice, it must be an informed choice and voluntary in the broadest sense. In addition, we must recognize that women in abusive and violent relationships are participants in programs even though
	Court may be appropriate for several reasons, and programs must not be substituted where that is the more appropriate venue. Once abused women report abuse or violence (statistics suggest that only one in ten do report) they want public acknowledgment 
	Section IV:  Questions for Discussion and Analysis:
	This section provides questions to stimulate discussion about the inclusion of situations involving abusive and violent relationships in ADR and RJ based programs.
	Some of these appeared in the preceding sections along with a discussion on the topic.  Although of equal importance, other questions do not appear elsewhere in this document because they are self-explanatory.
	Community Involvement - Inclusive?
	1.  Who is involved in articulating the values, principles and goals of the program? Who is missing?
	2.   What processes ensure women from diverse community groups are represented?
	How Are Referrals Made?
	1.  Who has a part in recommending a case be dealt with by the program? Who does not?
	2.  Who has power to veto a case referral?  How is it done?
	3.  In criminal conflict, who defines what behaviour is considered inappropriate and subject to the program?  Is it limited to actions defined by the law as criminal?
	User Friendly?
	1. Have program materials been printed in languages which reflect the community composition?
	2.  How is program information made accessible to those with low literacy?
	3. How is the quality of interpretation services ensured?  Are they professionally trained to deliver this service?
	Screening for Abuse and Violence The Mediator/Facilitator
	1. Are the mediators or facilitators professionals who are knowledgeable about and have experience working with family violence?
	2. What training regarding the dynamics of abusive and violent relationships and power imbalances has been completed? How much training?  Hours,  Days?  Is this subject integrated throughout training?  Is it given the same priority as other aspects of th
	3. What are the requirements for continuing education and ongoing professional development?  How is this monitored?
	The Screening Tools
	1.  How effective are the screening tools?  Do they incorporate indicators for emotional, financial, psychological abuse and physical violence? Do they elicit information about the degree of intimidation and control in the relationship and not only the a
	2.  How much time is spent on screening or case selection? Is this limited by time? Funds or other resources?
	3. How are screening tools evaluated? When was this last done?  How often is it done?
	Participation: Voluntary or Coercive?
	1. Is referral to the program mandatory?
	2. What ensures prospective parties are not pressured to engage in or continue with the program?
	3. What overt and subtle pressures “encourage” pa
	4. What information is given to the woman leaving an abusive relationship about the pros and cons of using the alternative program instead of the court? By Whom?  When?
	5. What support is provided to assist her to make the decision?
	6. Does she have ready access to legal information about her rights and the implications of using the program in relation to these rights? When is this information made available? By whom?
	7. What support system is provided throughout the process?
	8. What is done to ensure participation remains voluntary?  What are the repercussions for choosing to terminate mediation?
	Safety
	1. How does the program make it safe for her to participate? Has the immediate danger to her, the children and all that belongs to her been truly revealed or has it been minimized?
	2. What measures are taken for her safety before,
	3. What external support and resources are provided? Involvement of support persons - advocate, health advisor? Use of legal advisor? Has adequate time been allowed to ask questions and reach decisions?
	4 Are mandatory minimum conditions incorporated into the resolution of criminal-type problems?
	5. When no apparent physical threats exist, are o
	Power Imbalance In the Program Structure?
	1. Is the program closely associated with other systems or institutions? Church, RCMP, court? How might this affect the participants?
	2. Is it possible abusers who have not been challenged are involved with program implementation?  What kind of screening provides protection against their involvement?
	3. How does the facilitator/mediator handle the power imbalance between herself and the parties?
	Between the Parties?
	1. How and when are power imbalances between the parties assessed?
	2. How does the program respond to unequal power between the parties?
	3. What techniques to balance power are used?  Provision of legal counsel? Ensure support person is present during the process? Seating Plan? Separate Meetings?  Provision of Counseling? Termination of the process when appropriate?
	Legal Representation For Family Mediation
	1. Do parties have access to legal counsel? Who pays for it?
	2. Is independent legal advice available prior to, during and after the mediated agreement has been finalized?
	3. Are legal and accounting /financial professionals available for consultation? To whom and on what terms?
	For Victims of Criminal-Type Behaviour
	1. How does the program ensure victims have access to adequate legal advice regarding the implications of using the program instead of the criminal justice system?
	Standardization of Training, Certification and Continuing Professional Development
	1. Are the mediators or facilitators professionals who are knowledgeable about and have experience working with family violence?
	2. What training have the mediators or facilitators received regarding the dynamics of violent relationships and power imbalances? How much training?  Hours,  Days?  Was this subject integrated throughout the mediation or facilitation training?  Was it g
	3. What are the requirements for continuing education and ongoing professional development?  How is this monitored?
	Facilitator/Mediator Accountability Family Disputes
	1. Is the mediator associated with the criminal justice system? The church? How might the association affect people who are using the program?
	2. What is the personal and employment history of the mediator?  How might this influence the handling of the case?
	3. What mechanisms are in place to allow challenges to mediator bias?
	4. Does the program have an audit/review on an annual basis to determine the fairness of agreements?
	5. Does the mediator assume responsibility for the safety of women and children once abuse is disclosed?
	Criminal-Type Conflict:
	1. Is the mediator/facilitator associated with the criminal justice system? The church? How might  the association affect people who are using the program?
	2. What is the personal and employment history of the mediator/facilitator?  How might this influence the handling of the case?
	3. What mechanisms are in place to allow challenges to mediator/facilitator bias?
	The System to Register a Complaint about the Program
	1. What formal complaint mechanisms allow parties to register difficulties encountered with the program or its staff during the process?
	Confidentiality Family Disputes
	1. What are parties told about the limits of confidentiality?  When are they informed about this?
	2. What information is given to parties about possible consequences of disclosure of facts in the mediation process? Who gives this information? When?
	3. What information is given to parties about how information revealed in mediation might be used if the mediation terminates without an agreement?  In subsequent court proceedings?
	4. How is full disclosure of financial statements ensured?
	Criminal-Type Conflict
	1. What are both the victim and offender told about the limits of confidentiality?  When are they informed about this?
	2. Are the limits of confidentiality discussed with all participants involved (eg. all those in a sentence circle)?
	3. What information is given to the victim about the possible consequences of disclosure of facts to the offender and others involved? Who gives her this information?
	4. What information about the implications of disclosure of facts and admissions of responsibility are given to the offender?
	Record-Keeping System
	What information should be included in the record-keeping system?
	1. issues in dispute?
	2. length of time to conclude the process?
	3. number of meetings?
	4. cost to the parties?
	5. substance of the agreements?
	6. number of clients screened out of process, and why?
	7. number of unsuccessful attempts at process, and why?
	8. return rate to the process?
	9. number of parties who ultimately end up in court?
	10. whether lawyers were involved, and if  provided by legal aid?
	11. who uses the process?
	12. other information relevant to particular program?
	(Adapted from Goundry et al, 71)
	Research, Evaluation and Monitoring
	1. How is the program monitored and evaluated?
	2. How are results and outcomes considered?
	3. Will records kept add to our understanding of the issues of concern to women?
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	Introduction
	There is a trend across Canada towards using alternatives to the traditional
	justice system because of serious dissatisfaction with its ability to be responsive to people and their experience. This trend provides an opportunity to shift the perspective of doing justice to one of protecting and serving the people and communities w
	I believe that the desire for justice of every human being is the source of our desire for equality. For inequality is injustice.
	Various agencies and individuals in Newfoundland and Labrador are increasingly and enthusiastically promoting alternatives to the traditional court system. Words such as mediation, conditional sentences and restorative justice are now part of the vocabul
	While the positive side of these alternatives is 
	Madame Justice L’Heureux-Dube, “Making Equality W
	The Provincial Association Against Family Violence (PAAFV) is an umbrella organization of shelters and transition houses which advocates for a justice system that protects and serves people and communities. It is aware of the particular needs and persp
	The PAAFV decided to produce a handbook for the use of policy makers and service providers who help individuals consider alternatives to court. The handbook aims to:
	create dialogue and mobilize people to inform policy and shape programs.
	introduce gender inclusive analysis to increase awareness of gender issues and articulate the best ways of serving women, children, vulnerable populations and communities.
	explain different alternative dispute resolution (ADR) processes and programs accurately and explain restorative justice philosophy.
	create a common language and understanding around the terminology.
	encourage organizations involved in ADR training programs to incorporate gender analysis into the curriculum.
	The handbook presents facts, reflection, analysis and cautions. The cautions indicate points of concern - places where safeguards to protect women must be incorporated into policy, programs and service delivery. It introduces gender analysis - a process
	In order to appreciate the different perspectives
	Both provincial and federal governments have made commitments to the use of gender based analysis. People, Partners and Prosperity:  A Strategic Social Plan For Newfoundland and Labrador, 1998, published by the Government of Newfoundland and Labrador sta
	This handbook will benefit those responsible for policy and program development, by providing them with tools for understanding gender differences and systemic inequality.  It will also contribute to the work of service providers who assist individuals w
	The handbook does not provide a comprehensive gen
	Another area needing further work is the issue of children who may be subject to conflict resolution processes and alternatives to court. While legislative and policy changes which address the better care of children are welcome, an analysis of the poten
	The Provincial Association Against Family Violence hopes to secure funding
	that will support a more in depth analysis and creation of a template to guide program planning and refining.  It is hoped that Phase Two of this project will include the development of a  workshop curriculum through which participants can engage in gend
	Woman Positive Voices
	Dom Helder Camara
	When I feed the hungry they call me a saint; when I ask why the people are hungry they call me a communist.
	Questions about power, decision-making, violence 
	Lots of people work hard to reform systems.  This means things get a little better than they were before. Some people are more insistent and say the systems are unjust and the only way to introduce justice is to transform the systems.
	People who promote woman positive programs and policies raise similar questions. They keep the big picture in the forefront and challenge us to create a society where all people are equal. This handbook invites you to stay open to that voice which calls
	Trends Towards Alternatives
	Most provinces now have policies and programs offering alternatives to court. Some refer to these as DR (Dispute Resolution), others use ADR (Appropriate Dispute Resolution), while still others use ADR (Alternative Dispute  Resolution). This termin
	The Government of  Newfoundland and Labrador is currently considering alternative options that will demand policy and program decisions.  For example, courts dealing with family cases are discussing extension of services such as mediation and parent educ
	Another  example of an upcoming change can be found in the new Child, Youth and Family Services Act (formerly the Child Welfare Act) which was passed by the House of Assembly in late 1998 and is expected to come into force in the near future. It allows
	This environment of change, planning and development demands an informed public and an attentive bureaucracy. Alternatives to the current justice system are welcome because of weaknesses in the adversarial courts and judicial processes (see Section Two
	This handbook has been compiled into four sections. Depending on your background and experience some sections may offer new information while the information in others may be well known to you. Since each section was designed to stand on its own, some re
	Section One introduces The Big Picture --  a look at sex, gender, systemic inequality and gender inclusive analysis. It also looks at the ways in which power works in a relationship.
	Section Two provides Background Information on the Canadian Legal System.  It raises important concerns about how the legal system affects individuals who use it. Alternative trends within the justice system are described. These include Alternative Measu
	Section Three explores Major Influences on Alternatives, including  Restorative Justice and some programs rooted in that framework.  Alternative Dispute Resolution processes are highlighted, in particular the different forms of Mediation. The concerns ra
	Section Four contains information on Programs in Newfoundland and Labrador.  Youth Diversion is widespread while the Unified Family Court  mediation program is available only  in St. John's. Community Mediation Services is profiled, as an organization co
	There is a Glossary of terms at the end of the handbook that might be useful as you use and share this information.
	Principles and Assumptions
	Changes in the justice system, laws, programs and policies have an impact on people. When considering the impact it is necessary to look at the lives of women and men and not assume the impact is the same for both.
	Women in our society have not yet reached equality with men. While some individual women have achieved and even surpassed economic and social parity with their male counterparts, the vast majority have not.  This handbook illustrates the impact of system
	Too few women are involved in decision making processes and leadership positions within organizations, communities, and governments. The experience of women is valuable and offers a significant contribution to these processes.
	It is important that biases in the system be iden
	Both women and men must be involved in creating an equal society. The benefits will help us all.
	Gender inclusive analysis must become an integral part of policy and program work in order to create effective public policy that ensures the safety and equality of women and children.
	An appreciation of gender differences includes an understanding of the different needs, roles, life experiences, economic and social circumstances facing women and men. The nature of relationships between men and women is also important.
	A gender inclusive analysis appreciates that not all women are the same. Women can be disadvantaged further by age, the colour of their skin, sexual orientation, race, ethnic background, ability and disability and income.  They are therefore affected dif
	Mediation and other ADR processes are not appropriate problem solving  practices in every situation. For example, women exiting abusive relationships are vulnerable to making agreements that are not fair and equitable and which can have negative long ter
	To be effective, ADR processes have to be adequately funded and supported by complementary services such as availability of lawyers to individuals involved in family mediation. Women must know their rights before negotiating these same rights.
	ADR processes are an appropriate alternative to the court system when they suit the particular circumstances of the people involved and not because governments think it is cheaper justice.
	ADR cannot  replace the court system.  It is important for cases to go before the courts when conflict is escalated, when there is no cooperation or when a court ruling on a case may result in the law being changed.
	Section 1
	Parts of the Big Picture
	Sex and Gender
	�
	�
	There is a difference between sex and gender.  A 
	If you take two infants of the same race, one of the main differences between them is whether they are male or female.  However the expectations that are put on them have a great deal more to do with gender than with sex.  These gendered assumptions are
	There are gender expectations about needs and rights, for example, that men should be paid a decent wage because they have greater needs and more family responsibilities than women.  The gender expectation is that women do not have the same need for dece
	Systemic Inequality
	It is important to give gender issues considerati
	Systemic inequality refers to the unequal living 
	Gender Inclusive Analysis
	When new programs or policies are developed by go
	If we look at things from the point of view that equality means everybody is the same and that gender does not make a difference it is called a gender neutral analysis. Gender neutral analysis may not result in equality for men and women.
	Social and Economic Indicators
	Women in Newfoundland and Labrador who work all year earn approximately 65% of the gross income of a male counterpart (1996 Census).
	When it comes to tax deductions women don’t get c
	Women who are senior citizens are more likely to 
	For every 10 people living in a long term care in
	72% of lone parent families live below the poverty line. Most lone parent families are led by women (Statistics Canada, 1995).
	In Newfoundland, the 1996 Census found that out o
	Women are more likely to experience violence than men.
	*  Studies show that most women are afraid to walk alone at night
	(The Canadian Panel on Violence Against Women).
	*  Every 6 minutes there is a sexual assault committed in Canada; 90% of the       victims are female ( House of Commons 1991, The War Against Women).  *  One half of all Canadian women have experienced at least one incident of physical or sexual viole
	This means most women are very aware of the threat of violence - that it could happen to them. The same is not true for most men. While men are often physically stronger than women and might feel more confident in defending themselves, the issue is much
	A society that values and works to achieve equality promotes life choices that are not limited by gender. As an example:  A woman walks alone at night. If she chooses to take the risk and gets hurt she is often blamed for showing poor judgement, making b
	Uncovering Gender Assumptions
	The following examples show how a gender inclusive analysis uncovers the assumptions we make because of gender expectations. You may not share the views but they will help you understand how to look at issues through a gender inclusive lens.
	Example 1.A decent wage
	A stereotypical view:
	Men should be paid a decent wage and have benefits in order to meet their needs and care for responsibilities such as their families. Women do not have the same need for decent pay and benefits because their needs are not as great, they have men to take
	Lets consider the assumptions being made about what women need and what men need based on their gender; the roles and expectations we have of them.
	Assumption 1.Family needs are most important.
	DiscussionThis assumption is commonly accepted. Family needs, when met, leads to creating healthy children and building strong communities. Few would argue with this assumption.
	Assumption 2.Family needs are primarily a woman’s
	DiscussionThis family caring work is so closely connected to being female and how a women should spend her life energy that no financial compensation, either in cash or tax credit, is necessary. Women are doing what comes naturally, what they are meant t
	Assumption 3.All families include a man and that he works outside the home for a decent wage.
	DiscussionThe facts of the “big picture” tell us 
	Example 2. Equal access  to education and opportunity
	A widely held view:
	Everyone has a right to an education and opportunity to get a job based on what you know how to do rather than whether you are a man or a woman.
	Assumption:Men and women are equal and are treated equally.
	DiscussionHowever, women and men do not start from the same place. Men, more than women, have been fed the message that they can do things if they are willing to work for it. A young woman may have the right to an education just like her brother but it i
	Maybe the young woman does not get encouraged to try non-traditional work, maybe she has responsibilities for younger children after school or for household chores. Maybe she has swallowed all the messages from families, communities, TV and friends that
	It is important to appreciate the different expectations facing men and women and the different life experiences that influence the choices they make. It is clear that the roles and expectations that are defined by gender have a big impact on our lives a
	Gender Equity
	Over time it became clear that “equal” did not me
	There is a different way of thinking about things that is called gender equity. It is a process of being fair to women and to men. It means that in order for men and women to be treated equally, women will need something extra, such as affirmative action
	Historical and social disadvantages have prevented men and women from operating on a level playing field. Everybody benefits from gender equity in the long term because equity leads to equality. Gender equity is good for all of society: men, women, peopl
	Power Imbalances in Relationship
	Power and control, or power imbalances, are most 
	We often change sides, so we know what it is like to be powerful and have privilege and we know what it is to have less power. If we are in the less powerful position we know how important it is to have the more powerful people support us and be our alli
	Power is not always influence over a lot of people.
	(Power is a part of all our social relationships including our one on one relationships
	(We need power for our sense of well being and self esteem.
	(Power helps us feel as if we are somebody, as if we matter and that we are appreciated by others.
	When we are in relationship with somebody, we care about them, we often care about what they think of us, how they feel and what they do. Because we are in a relationship, be it good or bad, power is part of that relationship. When there is no relationsh
	Power in a relationship is linked to the dependence of one person on the other. In healthy relationships the power balance shifts back and forth because we are all dependent some of the time. Think of it in terms of goals and needs. If I need you to reac
	It is sometimes helpful to sort out our thinking about this by asking :
	(Who has the power?
	(Who makes the decisions?
	(Who has the resources (money, jobs, social contacts, community contacts, knowledge and skills)?
	(Who is vulnerable to the imbalance of power? Can it lead to violence?
	The issue of power in relationships is very important when you consider alternative dispute resolution processes because ADR focuses on people who share a problem sharing the resolution of the problem. When there is a power imbalance between the people w
	Section 2
	Background Information:  Canadian Legal System
	In Canada, our legal system is based on the British system. Criminal laws are written so that a person who commits a crime is charged with an offence against society. Even if the injury or harm caused is against a person, the justice system and the trial
	Civil law deals with disputes between people or b
	The philosophy or way of thinking which underlies our current criminal justice system includes the following notions:
	(Perception:  justice must be seen to be done.
	(Punishment:  the process is often about what type of punishment suits the situation.
	(Deterrence:  the system must prevent and discourage people from offending behaviour.
	(Behaviour change:  because the circumstances surrounding criminal behaviour can be a contributing cause, changes to these circumstances may be necessary.
	(Safety of others is important.
	Federal laws are the same for all Canadians and are referred to as being in the federal jurisdiction. Provincial laws guide us in situations that the province has control over - the provincial jurisdiction.  The laws are supposed to be the same for every
	Concerns Regarding the Justice System
	For many years now people in our country and province have been critical of  the justice system, and of the courts in particular. The court system is adversarial, pits one person against another and where there are two sides there must be a winner and a
	Other criticisms and concerns:
	(Victims have concerns about not being part of the process and sometimes feel like they are on trial instead of the person who has committed the crime. This has been particularly true for women who are victims of abuse and violence. The system is often 
	(Many people think the way the justice system operates keeps people in the system rather than encouraging them to stop committing crimes.
	(Young people who commit crimes often have deeper needs that are not being met. Many feel the justice system trains them to become better at committing a crime rather than meeting the deeper needs.
	(The length of time it takes for cases to move through the courts is another criticism often heard about our current justice system. Sometimes it takes years to have a case settled. If you are a separated woman waiting for your share of jointly owned pr
	(Another concern is the cost of the system. In criminal law this includes not only the individual cost of a lawyer but the costs of police, courts and jails. In civil law you may have a good case but it may cost more to bring the case to court than you 
	(Many women believe that their reality is not reflected in the laws and in the courtrooms. One example in divorce law is that if you want custody of your children the court will look at how willing you are to have the father see them even if he has not 
	Many things could be done better:
	(The justice system needs to have more of a balance between the recognition of the victim and their needs and the rights of the person charged.
	(Family law has to take into account the power imbalance and abuse many women experience at the hands of their partners.  The effect this has on the children has to be considered when making decisions about custody and access.
	(Access to Legal Aid lawyers is very necessary but not always available. Legal Aid must be given adequate funds to meet the need for their services.
	(Cases need to be dealt with more quickly by the courts in order to avoid having to wait months or years for a case to go to court.
	Alternative Measures
	As stated in the Introduction to this handbook th
	Alternative Measures refer to formal programs, ot
	Caution
	There is a danger that victims’ rights will not b
	In Newfoundland and Labrador we have had a Youth Diversion Program for over twenty years. In this program the successful completion of an agreement keeps the offender out of court. The Youth Diversion Program is described in Section 4. Diversion includes
	police having a choice not to lay charges
	informal police warnings
	informal police referrals to community based recreation services
	informal police referrals to community based individual or family intervention services
	formal referrals to authorized alternative measures programs
	At this point we do not have an Adult Alternative Measures Program in this province. Elsewhere in Canada, such programs offer adult offenders alternatives to being charged with an offence and going through the formal court system. The alternatives includ
	There have been other changes “within” the justic
	The alternatives to prison include a spectrum of punishments such as:
	conditional sentencing – where a person is senten
	suspended sentence – where a suspended sentence i
	Women have seen alternatives to prison used as punishment for sexual assaults and for domestic violence. This is not good enough. This type of punishment says that these offences are not very serious since they don't warrant prison. This is especially tr
	Caution
	community service – where a person is sentenced t
	options like the electronic release program.  Offenders are required to wear electronic bracelets that are monitored. The offender is usually confined to a specific area such as their home. The bracelet lets the authorities know if they have moved outsid
	This section has introduced some of the alternatives that have evolved within the traditional justice system. The next section elaborates on the major influences that impact on current alternatives and those that are being considered.
	Section 3
	Major Influences on Alternatives
	Costs, alternative dispute resolution and restorative justice are the significant influences on the nature of the alternatives being developed.
	(Cost:The cost of the legal system, both to individuals who are involved in actions in the legal system and to the country, are formidable. The cost of incarcerating people in prison is high - over 17 million dollars per year in Newfoundland and Labrado
	Alternative Dispute Resolution:  a continuum of problem solving processes seen as reducing cost and producing more satisfying resolutions and agreements.
	Restorative Justice:  a way of looking at crime a
	These latter two influences, that is ADR as a spectrum of collaborative problem solving processes and restorative justice as a vision or philosophy, overlap and appear to varying degrees in alternative options. Sometimes the alternative options are not i
	When we consider alternative programs it is important to be aware of the primary motivation and perspective supporting these alternatives.
	For some programs the major impetus is to save money, de-congest the court system or begin intervention with the lowest form of social control.
	For some other programs the interest is in meeting victim needs more effectively.
	Still others want to support offenders returning to communities.
	Some other programs are primarily interested in a process where the people who share the problem come up with the agreement themselves or find a satisfactory way to move forward.
	These perspectives affect the design of the alternative program.  This handbook suggests how the program design for alternative programs can be made more woman positive.
	Restorative Justice
	Restorative justice is not a distinct model or system of law. Sometimes it is described as a philosophy and other times as a vision. This makes it difficult to understand.  In many respects it is like choosing to look at conflict, crime and community thr
	Restorative justice is based on the following assumptions:
	victims often need an opportunity to speak about their feelings.
	victims need to have power restored to them that has been taken away by the experience of an offence.
	victims need recognition of their pain and suffering.
	victims need to understand the offender's motivation for committing crime.
	offenders often feel the need to make amends.
	offenders often need to have a way back into communities so they do not forever remain outcasts.
	There are different kinds of programs based on restorative justice. Most programs in Canada deal with minor property offences while some deal with more serious crimes like assault.
	Community Justice Forums are an alternative measures program based in the restorative justice way of thinking. Both the victim and the offender are asked if they want to participate. If the offender is willing to accept responsibility for the offending b
	The Sentencing Circles of aboriginal communities reflect core restorative justice principles. They involve the victim, demand that offenders accept responsibility for their actions, decide on ways to repair the harm done and provide an opportunity for re
	Caution
	Women who are critical of programs which use rest
	Some restorative justice programs focus on healin
	Those who recommend restorative justice believe it encourages dialogue, a way of talking that helps people understand each other.  It encourages the offender to take responsibility for past behaviour and challenges people to focus on future problem solvi
	Alternative Dispute Resolution
	Alternative Dispute Resolution, or ADR as it is o
	In ADR, the people with the problem name the issues that need to be discussed and work at creating a resolution. They have more control over matters than if a lawyer was negotiating for them or if a judge was making a decision about their problems.
	Some ADR programs are based in the restorative ju
	Other ADR programs do not have this concern. These programs focus on problem solving and reaching an agreement in an efficient and low cost manner. Disputes between businesses or between a client and an insurance company might fit into this category.
	ADR includes a number of different processes that go from very informal problem solving between people to a more formal arbitration. In all situations the people involved in the dispute choose whether or not they will accept the plan or agreement.
	As you move along the ADR spectrum the people with the problem give over the control of the process and the way the issues are named to the third party. For example, if two people have a problem and they work it out by themselves they have total control
	Interpersonal Conflict Resolution or Interest Based Negotiation:  disputing parties agree to solve their problems by talking about their concerns face to face and working together to find a resolution that is mutually acceptable. It is in this form of co
	Conciliation:  a conciliator is a third party that encourages disputing parties to solve their problem. For example he/she may make suggestions on how to approach the other party to the conflict, help the person understand her or his underlying interests
	Mediation:  mediation is a voluntary, cooperative problem-solving process in which a person acceptable to the disputing parties assists them in clearly defining the issues in dispute and helps them work towards a resolution that is mutually acceptable. I
	Facilitation:  Facilitation is a group process whereby the leader (s), often called a facilitator, leads a group through a process that encourages dialogue, understanding and promotes group problem solving and decision making. Family Group Decision Mak
	Arbitration:  an arbitrator is a person appointed by two disputing parties to settle their dispute. In arbitration, the third party makes a judgement after hearing both sides of the dispute. Disputants no longer have decision making power.
	Court annexed ADR:  when one or more processes such as mediation, early neutral evaluation, mini trials and arbitration are incorporated directly into the court process.
	In suitable cases court annexed ADR permits the p
	Concerns regarding ADR
	Many advocacy groups are concerned about the impl
	\(Will ADR mean that government is not taking th
	(If communities become involved in providing alternative services, will there be adequate resources and support services? For example will women have timely access to legal aid lawyers to ensure the agreements they reach in mediation are fair and that t
	(Will there be adequate assessment of the cases to ensure that the standards of the program are maintained or will cost cuts continue to take away support services?
	(Is the government interested in ADR because ADR is better for people and communities or is the government interested because it will save money?
	Mediation
	Mediation is only one of the alternative dispute processes but it is the one most people will identify with ADR. It is used in many different situations as a useful problem solving process and is sometimes based in the restorative justice way of thinking
	What is Mediation?
	Mediation is a cooperative problem solving process. The mediator, a person acceptable to the disputing parties, helps them move through a process. During the mediation they clearly define the issues and work towards a solution that is acceptable to them.
	The following overview illustrates the various standpoints or essential understandings of the premise of mediation. Given these differences, approaches and terminology might have different meanings or intentions in different contexts.
	Bush and Folger (1996) suggest there are four diverging views that can be best illustrated by describing the story of the development of the particular kind of mediation.
	Satisfaction story:  Mediation is a tool to reduc
	Social justice story:  Mediation is a vehicle for organizing people and communities to obtain fairer treatment. Unaffiliated individuals are especially subject to exploitation and effective community organization can limit such exploitation and create mo
	Oppression story:  Mediation is a covert means of social control and oppression. Because it is informal and depends on mutual approval of the process and hence the absence of both procedural and substantive rules, mediation can magnify power imbalances a
	Transformation story:  Mediation is a way to foster qualitative transformation of human interaction. Because it is informal and consensual, mediation can allow parties to define problems and goals in their own terms, thus validating the importance of tho
	Caution
	There are serious concerns about mediation being used as a problem solving process when an imbalance of power and control exists. This is particularly true in situations of family violence and child custody cases. The face to face meeting provides an opp
	When is mediation used?
	By definition mediation is used only when the parties voluntarily agree to meet to try and resolve differences. It is used in many different situations.
	(We often hear about mediators being used to settle labour-management disputes.
	(An insurance company may hire a mediator to help resolve a claim.
	(Divorcing or separating couples trying to resolve custody, access, financial support and division of property may use mediation as a mutual problem solving process.
	Families wanting to address problems between family members such as parents and teens may chose mediation to help them.
	It can be helpful for community disputes or problems between neighbours and friends.
	Some employers will offer mediation to solve disputes between co-workers in the workplace.
	Mediation is also used in the criminal justice system as an option under alternative measures.  Youth Diversion workers may feel it is appropriate for the young offender to meet the victim of the crime. Sometimes the victim is willing to state what they
	Family Mediation
	Caution
	Mediation can trivialize family law issues by letting them be resolved in an informal way, with settlements kept private and away from the public record.  Keeping family law issues in the public record is important because it increases the chance of fair
	One of the fundamental values of mediation is tha
	Family mediation generally deals with issues that are subject to family law in the court system. Advocates of mediation stress that problems are best solved within the framework of the family unit. They say the family is capable of solving its own proble
	Family Mediation Canada defines family mediation 
	In St. John’s, couples who are divorcing or separ
	What can be mediated?
	All matters arising out of the breakdown of a relationship and which would usually be negotiated by lawyers or settled by a court can be the subject of family mediation.  These include custody, access, division of property, child and spousal support.  Ho
	What are some features of family mediation?
	Although family mediation shares many of the same
	Access to legal counsel:  Most programs give consideration to how best to integrate legal counsel with the mediation process.  Some will only go as far as ensuring availability of referral information; others will strongly encourage the parties to have l
	Screening mechanisms:  Many, but not all family m
	Measures to protect the safety of a client:  Again, the mediation service may have established  practices to minimize risk of physical or psychological harm to the mediating parties.  These can include termination of the process by the mediator, differen
	Confidentiality:  Generally, family mediation proceeds with the understanding that it is a confidential process. If the conflict ends up in court, the discussions held in mediation are not usually revealed. Most mediators would make parties aware of this
	Victim Offender Mediation
	Victim offender mediation is a process which provides interested victims the opportunity to meet the offender in a safe and structured setting. The goal is to hold offenders directly accountable for their behaviour while providing important assistance an
	The Victim:
	( must be willing to meet with the offender.
	(has an opportunity to talk about the impact of the crime on them.
	(can ask the offender questions they may have.
	(can also state what they want to see happen as compensation.
	The Offender:
	(has to hear about the impact of what they did.
	(can take responsibility for their behaviour.
	(can make a plan for how they can make amends.
	The Mediator:
	(creates a safe place for the victim to meet with the offender.
	(helps the victim and offender move through a process of discussing the offence.
	When are cases referred?
	In some programs cases are referred to victim offender mediation as part of an alternative measures program. In this situation a person is charged with a crime and the case is diverted from the court and trial process to a diversion program.
	In other programs cases are sent to mediation after the offender has entered a guilty plea in the court. In some programs a victim offender meeting is held after the person has served time in prison. These are often called victim offender meetings or rec
	How is victim offender mediation different from other mediation?
	In victim offender mediation the parties are no l
	Victim offender mediation aims to promote understanding through dialogue. It  creates an opportunity for victims to get power back from the situation by addressing their emotional needs and need for information. The aim is also for the offender to take r
	Most victim offender mediation results in a signed agreement. When victim offender mediation is used as an alternative to court and no agreement is reached, the matter returns to the court.
	When is it appropriate?
	Victim offender mediation is not appropriate for all crimes. In all cases it must be presented as a voluntary choice to the victim. It is appropriate when the offender accepts responsibility.
	Caution
	Critics say that not enough research has been don
	What have we learned from research about victim offender mediation?
	The following research comments come from Dr. Mark Umbreit, Centre for Restorative Justice and Mediation. School of Social Work, University of Minnesota (October 1996).
	Victims of crime who meet with their offender are far more likely to be satisfied with the justice system response to their case than similar victims who go through the normal court process.
	After meeting the offender, victims are significantly less fearful of being victimized.
	Offenders who meet their victim and are held directly accountable for their behaviour are far more likely to successfully complete their restitution obligation.
	ADR in an Environment of Systemic Inequality
	Women can be involved in ADR in many different roles:  as victim, as offender, as neighbour, as mother of a young offender, and as a separating parent. Concerns about ADR fall into five general areas:
	·The inability of the programs to identify and s�
	The capacity of these services to protect women’s
	The lack of mediator regulatory and accountability mechanisms. While there is an increase in alternative dispute resolution programs and specifically family mediation programs, we do not have laws or regulations which demand that mediators have credentia
	The downloading of government responsibilities to communities without adequate support services. Many programs use volunteer mediators who have been trained and are willing to do this work. Family mediation programs that are part of the court system gene
	The impact of the privatization of government responsibility. Over the past 10 years the government has been giving work previously done by government employees to private organizations. The postal services and Canadian parks are two such examples.  This
	Specific concerns about women participating in family mediation
	Does the woman feel pressured into trying mediation by her partner, or by the court? Is this a truly voluntary process?
	Is there a process through which women become informed about their rights, entitlements and the advantages and disadvantages of dispute resolution processes?
	Has the relationship been screened so as to detect a power imbalance that would affect the agreement? Has violence and abuse been ruled out?
	If the courts suggest parent education programs prior to divorce - is mediation presented in an unbiased manner or is it assumed that mediation is the best way to proceed with family matters regardless of the situation?
	In mediation for divorcing and separating couples, how is full disclosure of financial statements ensured so that a woman can bargain for a fair share?
	Does the woman also have access to a lawyer before she agrees to mediation? Will the lawyer be available during the mediation and after to check the agreement to make sure she is informed of rights and entitlements and that the agreement is fair?
	Does the fact that the courts are so slow pressure the women to choose mediation?
	If a woman chooses to not continue with the mediation will that affect how the judge may look at the case?
	Are the mediator’s responsibilities clear? For ex
	Are sufficient records kept such that we can understand the long term impact, success and cost of ADR programs?
	How is the program being monitored and evaluated? Will the records kept add to our understanding of the issues that are of concern to women?
	These last three pages incorporate views stated in S. A. Goundry et al, 1998, Family Mediation in Canada:  A Review of the Literature and Analysis of Data from Four Publicly Funded Canadian Mediation Programs
	Programs in Newfoundland and Labrador
	Section 4
	In the province of Newfoundland and Labrador, we have an alternative measures program for youth but not for adults.
	Youth Diversion Program
	The only long standing victim offender program in this province is the Youth Diversion Program. Youth Diversion is an alternative measures program within Community Corrections. Alternative measures are formalized community-based programs, which provide a
	Philosophy
	Youth crime has its roots in family, community an
	The model in this province is one of volunteer community management through 30 Youth Justice Committees. These Youth Justice Committees work in association with Regional Health and Community Services Boards to implement an approved provincial standard as
	Diversion is an alternative to the court for many young persons between their 12th and 18th birthdays accused of a first time offence. The program generally allows the offender and the victim an opportunity to meet, in an attempt to reach a mutually agre
	Diversion educates young offenders by helping the young person accept responsibility for the alleged offence and making him or her aware of the impact of the alleged offence.
	What are the first steps?
	The police are informed when a crime has been committed by a young person. They  conduct an investigation, compile a report and send it to the Crown Attorney. The Crown Attorney reviews the case and decides whether or not to divert the case from the cour
	What conditions must be met for a young person to participate in diversion?
	they must admit responsibility for the alleged offence.
	there must be sufficient evidence to conclude that the offence was committed by the young person.
	the parties involved must have a clear understanding of the diversion program, and the young person must voluntarily agree to participate.
	Who is involved?
	A diversion worker, employed by Health and Commun
	What is a Diversion Contract?
	The Diversion Contract is a written document which is designed to address the harm done and restore harmony between the parties. The terms of the contract may include any or all of the following:
	a verbal or written apology.
	work for a community agency/organization.
	work for the victim.
	attendance at educational sessions.
	other terms felt to be suitable by the victim and the offender.
	For information about Youth Diversion contact your local Health and Community Services Regional Office or Robin Janes, the Provincial Coordinator for Alternative Measures (709-729-5164).
	Unified Family Court
	The Unified Family Court \(UFC\) was initially�
	It is a unique court because it offers a number of services in addition to the ones we associate with court. These include mediation services, preparation of home assessments, provision of supervised access, parent education programs, and support groups
	UFC Mediation Services
	Mediators employed by Unified Family Court provide free mediation services to people living within the UFC jurisdiction. Most mediation deals with custody and access disputes. Comprehensive mediation is also available for couples who request it.
	Pre-mediation Process
	Before a mediation proceeds the Mediation Service schedules individual pre-mediation sessions. These sessions are intended to educate the parties about mediation, assess the situation and level of conflict, the history and nature of the abuse and/or inti
	Types of Issues appropriate for family mediation:
	Issues to be mediated can include:
	(with whom should the children live?
	(how much time should the children spend with each parent?
	\(how will decisions about the children’s educat
	(how should property be divided?
	(how much support should be paid?
	Philosophy
	The court “believes in the ability of parents to 
	How do you sign up for the Mediation Service?
	A person who wants to use the UFC mediation service can call the Court and make an appointment to see one of the mediators. Referrals also come from lawyers, social workers, other professionals and the court itself.
	What can you expect in the mediation process?
	At the beginning of the mediation process, parents can expect to meet separately with the mediator. After that, several joint sessions with the mediator may be required to make the necessary decisions about the children and/or the financial matters.  The
	Sometimes the children and/or new partners are involved in the sessions.  This would be done only if it was considered appropriate.
	Usually the final decisions made about these matters are written in a mediation agreement. The parents are encouraged to have a lawyer review the agreement before signing it.
	What is the status of the agreement reached by mediation?
	The agreement reached by the parents can be incorporated into their separation agreement or divorce settlement. Until changed, a signed written agreement is a legally binding agreement.
	Is the mediation process confidential?
	Although full disclosure is required regarding the issues of custody, access, property division and finances, what is discussed in mediation is usually treated as confidential,. Mediators are obligated by law to report disclosure of child abuse to the pr
	For information on the services provided by Unified Family Court call 709- 729-2258.
	Community Mediation Services
	Since 1983 there has been interest in a community
	Philosophy
	CMS promotes peace and restorative justice within the community by empowering people to settle disputes using peaceful resolution processes.  The organization is community based and rooted in transformative and social justice principles.
	What services are provided?
	With restorative justice principles forming the f
	Community Mediation Services offers training in Interpersonal Conflict Resolution, and Mediation Skills Levels One and Two at different locations in the province. While some of the services are provided free of charge, other programs are funded by govern
	Who are the Mediators?
	Individuals with an interest in conflict resolution provide CMS services and they come from varied occupational and personal backgrounds. All mediators are volunteers and must meet qualifications established by CMS.  These include successful completion o
	For more information call 709-729-4169
	Glossary
	arbitration:  where a person is appointed by two disputing parties to settle their dispute.
	alternative dispute resolution:  an umbrella term used to refer to a variety of ways of dealing with disputes in which the people with the problem have varying degrees of control over the naming of the issues and the process.
	alternative measures:  refers to formalised programs other than court proceedings which can be used before or after a criminal charge is laid.
	conciliation:  a conciliator is a third party who encourages and assists disputing parties to solve their problem by making suggestions, helping them understand their underlying interests, and acting as a go-between.
	conflict resolution:  is a very broad term referring to many forms of dispute resolution.
	court-annexed ADR:  processes such as mediation, early neutral evaluation, mini trials and arbitration which are incorporated directly into the court process.
	custody/access assessment:  custody and assess assessments are not dispute resolution mechanisms but are reports, generally prepared by a social worker or family counsellor, which assist the judge in determining custody and access issues.
	diversion:  the process of diverting youth or adults who commit acts that could be considered criminal away from the traditional court system.
	family mediation:  generally considered to be mediation dealing with issues that are subject to family law in the court system.
	gender equality:  focuses on achieving equitable outcomes for women and men rather than treating women and men as if they are the same.
	gender equity:  is the process of being fair to women by compensating for historical and social disadvantages that prevent women from operating on a level playing field.
	gender inclusive analysis:  a tool and approach that can be used to correct biases that impact on women. It recognizes that to the extent that a policy has an impact on people, it will very likely have different impacts on women and men because they have
	gender neutral analysis:  assumes that all people are affected by policies/programs in the same way or that there is a neutral impact on people as a result of a policy/program.
	gender vs sex:  Sex refers to the biological differences between men and women. Gender refers to the socially constructed roles and responsibilities of women and men.
	interpersonal conflict resolution:  when disputing parties agree to solve their problems by talking about their concerns face to face and working together to find a resolution that is mutually acceptable.
	litigation or court adjudication:  Most people re
	mediation:  a voluntary problem-solving process in which a third party assists the disputing parties towards a resolution that is mutually acceptable to them.
	restorative justice:  a philosophical framework or way of thinking about crime and conflict rather than a distinct model or particular process. It is usually focussed on the needs of the person harmed.
	victim/offender mediation:  mediation which provi
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	EXECUTIVE SUMMARY
	Background
	In May 1997, Status of Women Canada sought to undertake a review of the literature on current and emerging policy issues as they affect, and are of concern to, Canadian Aboriginal women. The results of this work are contained in this document. Included i
	the identification of those areas in greatest need of further research and documentation; and
	the development of an integrated policy agenda in which Aboriginal women's role as key change agents is highlighted, documented and supported.
	Findings
	Although their numbers are relatively small in an absolute sense, Aboriginal women constitute a vibrant and highly diverse segment of Canada's population, who share a common legacy of marginalization and oppression. The Canadian state, Canadian society i
	Significantly, these efforts have led to the publication of a number of incisive and highly original studies on particular facets of Aboriginal women's lives. Most notably, work focuses on their involvement in economic development initiatives, political
	Limited set of issues addressed: Despite the heterogeneous nature of the problems and challenges facing Canadian Aboriginal women, the literature continues to be dominated by an extremely limited range of issues, specifically matters touching on health a
	Some groups of Aboriginal women ignored: At the s
	Narrow focus: Although much of the work undertaken on Aboriginal women makes some reference to the complex and multi-faceted nature of most, if not all, of the problems currently facing this population, little effort is made to follow up with analyses wh
	Singular, negative orientation: With surprisingly few exceptions, work dealing with Aboriginal women has tended to be highly problem-focused, and it has pathologized these women's agency and realities. This in turn has allowed little room for an understa
	As a means of addressing these flaws, along with the gaps which exist in the literature in a more general sense, a number of specific recommendations for research and policy development have been developed.
	i.
	That the health status of Métis women be given p�
	ii.
	That research related to Aboriginal women's health through the life-course be funded as a basis for the development of health programs and policies directed specifically toward Aboriginal girls and female elders.
	iii.
	That research attention be devoted to the problems facing Aboriginal women with disabilities, so programs will enhance their quality of life through improved service delivery and sensitized home communities.
	iv.
	That the barriers to Aboriginal women's educational endeavours be researched, and that appropriate policies and programs be put into place that would make their educational experience more relevant to their life goals and contexts.
	v.
	That priority be given to Aboriginal women's rura
	vi.
	That longitudinal studies be designed to monitor the workplace equity and anti-harassment measures which are of key concern to working Aboriginal women.
	vii.
	That a comprehensive, national study be undertaken to explore how Aboriginal women's economic development activities affect their families and communities.
	viii.
	That violence and abuse directed specifically toward elderly Aboriginal women and Aboriginal women with disabilities be studied.
	ix.
	That priority be given to the task of developing "family violence" programs which are specifically oriented toward Aboriginal elders and women with disabilities.
	x.
	That long-term research focus on the evaluation of existing Aboriginal "family violence" educational initiatives and treatment programs.
	xi.
	That national research be undertaken to examine the responsiveness of the criminal justice system to issues of "family violence", in order to bring about corrective action and to facilitate the dissemination of information about innovative "family violen
	xii.
	That funds be allocated to continue monitoring and evaluating responses to the recommendations of the Report of the Task Force on Federally Sentenced Women (Canada, 1990b) and other inquiries pertaining to the criminal justice system and its treatment 
	xiii.
	That research explore the role Aboriginal women traditionally held in the administration of justice in Aboriginal societies in order to provide a context for Aboriginal women's place within emerging Aboriginal justice systems.
	xiv.
	That national research examine the experiences of
	xv.
	That research explore whether Aboriginal women involved in community politics and economic development activities provide positive role models for Aboriginal girls, and give other women in the community the incentive to seek political office or start the
	xvi.
	That funds be allocated to research local Aboriginal women's organizations and their role in galvanizing community development initiatives or community-centred political activities.
	xvii.
	That research be undertaken to examine the role community contexts play in encouraging and facilitating Aboriginal women's representation within communities' principal administrative and executive bodies.
	xviii.
	That research focus on self-government consultati
	xix.
	That additional research be conducted on the likely impacts of all facets of self-government on all Aboriginal women, including the administration of justice and the transfer of control over health services delivery.
	xx.
	That research be undertaken to examine the policies of other national governments on matters related to Indigenous women and how these might bear upon policy development in Canada.
	xxi.
	That comparative studies of Indigenous women in Canada and elsewhere be undertaken as a foundation for international bridge building and collaboration among the various Indigenous women's organizations.
	Conclusion
	In light of these findings and the more general observation that Aboriginal women continue to be underrepresented or ignored within the policy literature on Aboriginal peoples, there is clearly substantial scope for corrective action. This is particularl
	1.
	Given the truncated and/or narrow focus of much of the policy-oriented literature on Aboriginal women, it is recommended that holism in research be fostered. Projects and programs would then give explicit consideration to the interplay of all relevant po
	2.
	Given that past research has often focused on issues which are of questionable significance to many or most Aboriginal women during the course of their daily lives, it is recommended that a remedial consultative mechanism be put in place. This would ensu
	3.
	As a means of critiquing and/or lending credibility to the findings of research already undertaken with Aboriginal women, it is recommended that projects which seek to document the needs and assets of such women be funded. The use of scientifically credi
	4.
	Given that the literature on Canadian Aboriginal women is dominated by case studies and snapshot surveys, it is recommended that priority be given to the development and implementation of longitudinal studies. Tracking key indicators pertaining to Aborig
	5.
	As a means of correcting long-standing problems in the distribution and availability of research findings pertaining to Canadian Aboriginal women, it is recommended that mechanisms be devised and implemented which facilitate the collection and disseminat
	6.
	Given the salience of the household and the community as key sites of action in Aboriginal women's daily struggle to secure the economic and social well-being of their families, it is recommended that research contributing to policy makers' understanding
	7.
	As a means of counterbalancing the traditional disregard shown by researchers and policy makers for the real differences which exist among and within different groups of Aboriginal women, it is recommended that in-depth and sustained attention be focused
	8.
	Given that relevant government structures seek to eliminate the attitudes and conditions which have contributed to Aboriginal women's marginalization from civil society, it is recommended that means of facilitating and supporting such women's integration
	
	
	Restorative Justice/Criminal Justice – Identifyin



	It is evident from even a cursory review of the literature on restorative justice that there is little attention to gender as analytical constructs.
	The terminology of ‘victims’, ‘community’, and ‘o
	Moreover, restorative justice is not discussed in the literature within a contextual analysis that recognizes the systemic violence and abuse that women/children live in this society.
	At the same time as some qualified support for these initiatives was expressed, there was a host of questions, issues and concerns raised, including:
	the lack of critical research, analysis and evaluation on restorative justice and the attendant failure to expressly include gender/diversity/equality analyses in the formulation of policy
	There are a number of ways in which a gender or equality rights analysis might serve to illuminate some of the problems with restorative programs for offences involving violence against women.
	This is important because:
	In the abstract, it is very difficult to unpack just what it is about these principles which contemplate the restoration of relationships, holding offenders accountable, and the involvement of the community in solutions that requires a measure of caution
	For women attempting to separate from an abusive partner and/or who may report an assault by their present or ex-partner, the potential impact of these reform principles are doubly disconcerting given that the restorative model may cover both civil and c
	Consider their potential application in the conte
	A restorative approach to the crime of ‘wife’ ass
	The same woman who was the victim of the assault 
	Consider a sexual assault case that gets referred to a victim-offender reconciliation program
	Even the title of the program speaks volumes of what the victim can expect the agenda to be and as a corollary, what is expected from the victim.
	Numerous questions immediately come to mind.
	For instance, what type of support is provided to the victim to assist her in making a decision to participate or not.
	If she does participate, what kind of ongoing support can she depend on?
	Gender analysis of the criminal justice system also reveals that many offenses are disproportionately committed either by men or women.
	The implications for female offenders of these initiatives may be significantly different from their male counterparts.
	In addition, there is a need fro an equality righ
	It is easy to see how some interpretations of the
	
	
	Diversity and Justice: Gender Perspectives: A Guide to Gender Equality Analysis, 1998



	Background
	In 1995, Canada presented its Federal Plan for Gender Equality to the Fourth United Nations World Conference on Women in Beijing. The Federal Plan includes a commitment that future legislation and policies will include an analysis of their potential for
	The adoption of the Federal Plan gave new impetus
	The “Diversity and Justice: Gender Perspectives: 
	The first part explains what gender equality analysis is and why it is important.
	The second part of the Guide describes how to do gender equality analysis at different stages of policy and program development, the provision of legal advice, litigation and dispute resolution (including criminal prosecutions at the appeal level or int
	The last part of the Guide consists of Appendices, which provide references and resources on gender equality issues.
	Gender equality analysis is one part of a more comprehensive diversity analysis that assesses the impact of laws, policies or programs on the full range of diverse groups in Canadian society: for example, Aboriginal people, persons with disabilities, les
	The methods outlined in this Guide can be applied to diversity analysis to ensure effective and equitable laws, policies and programs for all
	What Is Gender Equality Analysis?
	Gender equality analysis is a process to help identify and remedy problems of gender inequality that may arise in policy, programs and legislation.
	It is premised on an understanding of the continu
	The object of gender equality analysis is to replace those assumptions with a consideration of the specific situations of women in all facets of society, such as the labour market, the family and the community, and thus shape laws, policies, and programs
	The analysis has three stages:
	learning about the gender dimensions of the larger social, economic, political and familial context in which a specific law, policy or program operates;
	using that information to analyse the actual or potential effects of a law, policy or program on women, and to uncover implicit stereotypes or invalid assumptions about gender roles;
	looking for law, policy or program design options
	Why does gender equality analysis focus on women?
	Given the historical and continuing reality of wo
	But the analysis can identify ways in which unque
	Some of the disadvantages that women experience —
	And some men are challenging gender stereotypes by taking on traditionally "female" roles in the workplace and in the family.
	For these reasons, laws and policies that explici
	The Starting Point — Women’s Inequality
	From childhood to old age, women’s and men’s life
	As the data below illustrate, while women experience some benefits over men associated with their sex or gender (for example, longevity), the general pattern of benefits and burdens encountered by women and men is one of relative social, economic and p
	The general disadvantages experienced by women may be compounded by other kinds of social inequality associated with characteristics such as race, ethnocultural heritage, poverty, disability, and sexual orientation.
	Economic Disadvantage
	In 1995, 57% of all adults with incomes below Sta
	Low income is a more acute problem for some groups of women: for example, 72% of low-income Canadians aged 65 and over are women; 33% of Aboriginal women of all ages have low incomes; and women with disabilities at all ages have lower incomes than men wi
	Four out of five lone-parent families are headed by women.
	In 1993, 60% of female-headed lone parent families were classified as having low incomes.
	In comparison, 33% of lone-parent families headed by men, and 13% of two-parent families had incomes below the LICOs.
	In 1996, women’s labour force participation rate 
	The main reason women gave for part-time employment was lack of full-time jobs.
	The average earnings of employed women are substantially lower than those of men.
	In 1993, women employed on a full-time, full-year basis earned 72% of their male counterparts.
	Violence Against Women
	One half of all Canadian women have experienced at least one incident of physical or sexual violence since the age of 16.
	Twenty-nine percent of women have experienced physical or sexual violence by a current or past marital partner.
	Only 6% of the women who stated that they had been sexually assaulted had reported the incident to the police.
	Twenty-six percent of those who had been physically assaulted by a partner had reported the assault to the police.
	Twenty-two percent of the women who reported violence had never told anyone else.
	Almost 75% of the violent attacks against women are by acquaintances or relatives, compared with 37% of violent attacks against men.
	Family Roles and Responsibilities
	Women continue to have primary responsibility for household management and the care of family members.
	In 1992, employed women with a spouse and children spent, on average, two hours more per day on domestic work activities than their spouse.
	The amount of time employed mothers devote to child care is roughly double that of employed fathers.
	Under representation in Decision-Making
	Even though the educational attainment of women has increased substantially over the last decade, women are still underrepresented in many areas of decision-making. For example:
	women occupy only 20% of the highest-paid occupations in the corporate sector in Canada, and are underrepresented at senior management levels; in 1991,
	women made up only 20% of all judges and magistrates in Canada; and, in 1997,
	only slightly more than one-fifth of Members of Parliament were women.
	Sources
	1) Statistics Canada, Women in Canada, Catalogue 89-503, 1995.
	2) Statistics Canada, "The Violence Against Women Survey", The Daily, p.2.
	3) "Women bump heads on glass ceiling", Canadian Press, June 16, 1994.
	Taking multiple disadvantage into account
	Given the significant diversity amongst women, it
	Gender equality analysis considers the ways that social inequalities associated with characteristics such as race, ethnocultural heritage, poverty, disability, and sexual orientation may compound the problems that women experience.
	An inclusive analysis that investigates the situation and needs of diverse groups of women could uncover potential problems and solutions for specific communities.
	For example, although many women fear calling the police when they are assaulted by their spouse, a refugee who was victimized by police in her country of origin may be more afraid to call the police in Canada for protection.
	She may also face language barriers that discourage her from seeking help.
	Her experiences and situation as a refugee compound her vulnerability to male violence.
	An effective response to wife abuse must be designed to respond to the specific barriers to justice for women in this situation.
	What is the link between diversity analysis and gender equality analysis?
	Gender equality analysis is ideally part of a more comprehensive diversity analysis to assess the impact of a particular law, policy or program on the full range of diverse groups in Canadian society.
	An inclusive analysis that considers the needs and social realities of different communities in Canadian society helps to shape more effective and equitable laws, policies and programs.
	At the request of Deputy Ministers of Justice, the Federal-Provincial-Territorial Working Group on Diversity, Equality and Justice has designed a framework for conducting a diversity analysis. The "Integrated Diversity and Equality Analysis Screen" (kno
	Is gender always a factor?
	In some justice questions, gender issues play an 
	What is the relationship between Charter analysis and gender equality analysis?
	The Department of Justice lawyers have considerable expertise in assessing whether laws, policies and programs comply with the equality guarantees and other provisions of the Canadian Charter of Rights and Freedoms. How is gender equality analysis relate
	Gender equality analysis has a broader scope:
	Charter analysis assesses whether the effects of a law or proposed law on women might violate the equality guarantees of the Charter, as they are currently defined and applied by the courts. The analysis determines whether the effects of a particular law
	In contrast, gender equality analysis seeks to id
	You may need to do both:
	When a gender equality analysis shows that a particular proposal will have adverse impacts on some or all women, it is important to seek an assessment of the "Charter risk" created by the proposal from the Human Rights Law section of Specialized Legal Ad
	Even when a Charter analysis concludes that the impacts of the proposal are unlikely to violate the Charter, gender equality analysis suggests that they ought to be addressed as a matter of sound policy and program design.
	Why Do Gender Equality Analysis?
	These are a number of reasons for doing gender equality analysis:
	Inequality is injustice.
	I believe that the desire for justice of every hu
	Better decision-making.
	Policies, laws and programs that are based on a comprehensive and accurate assessment of the needs of all members of the Canadian public will be more effective, durable and fair, avoiding future problems and litigation.
	Fulfillment of the Department’s mission.
	Gender equality analysis supports the departmental mission and professional ethical commitments to ensure a fair system of justice and promote respect for rights and freedoms.
	The Government’s commitments.
	In the Federal Plan for Gender Equality (1995), the Government of Canada made a commitment to implement gender-based analysis across the federal government.
	The Department’s commitments.
	The Policy of the Department of Justice on Gender
	Canada’s commitments. Canada’s domestic and inter
	The evolution of case law. Courts are paying increased attention to the social context of law (consider, for example, the redefinition of the law of self-defence, discussed in the next section). Consequently, expertise in understanding and analysing ge
	Wide social benefit. The costs of continued inequality are ultimately shared by all members of society. Everyone benefits from a society that celebrates the uniqueness and respects the dignity of all of its members.
	In 1954, Marion Anderson, an American delegate to the United Nations, had this to say about discrimination: "As long as you keep a person down, a part of you has to be down there to hold him down, so it means you cannot soar as you otherwise might." Cite
	Important Principles
	This section discusses some common principles und
	Gender equality analysis is an integral part of your work.
	Ideally, gender equality analysis is a continuous part of your daily work, not a final extra step. It involves collecting qualitative and quantitative data, questioning basic assumptions, and developing an understanding of the gender equality dimensions
	Gender equality analysis can be adapted to situations in which you are providing advice under acute time constraints, or within a narrow range of options, to ensure that decision-makers have as much information as possible about the equality implications
	Gender equality analysis places importance on understanding the social context of law, policy and programs.
	Gender equality analysis is connected to a broader shift in legal reasoning towards a purposive and contextualized approach to the interpretation and application of the law. As the courts place increasing emphasis on interpreting legal rights, benefits a
	Judicial inquiry into the factual, social and psychological context within which litigation arises is not unusual. Rather, a conscious, contextual inquiry has become an accepted step towards judicial impartiality.... An understanding of the context or ba
	Gender equality analysis focuses on the effects of a law, policy or program.
	Since few federal laws and policies now make straightforward distinctions on the basis of sex, gender equality analysis concentrates on the impact that apparently "neutral" laws, policies and programs might have on women (or some groups of women). This
	The substantive approach to equality adopted by Canadian courts recognizes that treating individuals with different needs, resources and life circumstances in exactly the same way may perpetuate inequality. Instead, ensuring equal benefit of the law requ
	Contextualized Legal Reasoning
	The interpretation of "self-defence" in criminal law is a pre-eminent example of the way an understanding of social context can re-shape legal doctrine. In R. v. Lavallee, [1990] 1 S.C.R. 852, the Supreme Court of Canada took into account the reality of
	Writing for the majority, Madame Justice Wilson established that the legal meaning of "self-defence" must be informed by an understanding of the dynamics and impact of spousal abuse. In commenting on the relevance of expert testimony about the psychologi
	If it strains credulity to imagine what the "ordinary man" would do in the position of a battered spouse, it is probably because men do not typically find themselves in that situation. Some women do, however. The definition of what is reasonable must be
	Madame Justice Wilson then endorsed the admission of expert testimony to clarify and explain the dynamics and psychological impact of physical abuse, including expert evidence of the psychological impact and power imbalance in this context. In addition,
	In the more recent case of Malott v. R., [1998] 1
	A crucial implication of the admissibility of expert evidence in Lavallee is the legal recognition that historically both the law and society may have treated women in general, and battered women in particular, unfairly. Lavallee accepted that the myths
	and further,
	... the majority of the Court in Lavallee also im
	Gender equality analysis is based on sound data, 
	An analysis of the effects of a particular law, policy or program requires knowledge and appreciation of the larger social context in which it will operate. Both statistical and experiential-based information are helpful in understanding the larger socia
	More qualitative types of information are particularly important to understand the way a problem is experienced by women in different situations, the barriers they face, and their priorities for action to deal with the problem. Some of this information c
	For example, the DisAbled Women’s Network \(DAWN
	You can seek statistical and qualitative information from your client department; officers in the Policy Sector working on related issues; the Research and Statistics Division of the Department of Justice; the Office of the Senior Advisor on Gender Equal
	In any particular case, there will be limits on the amount of time that can be spent gathering information on the larger social, political and economic context within which a particular measure operates, and its gender-based effects. Consequently, increa
	Good gender equality analysis is the product of collaboration.
	It is often difficult to discern the gender impacts of a particular issue, or see how proposals could be modified to account for them. And there is always something more to learn about the experiences and needs of diverse communities in Canadian society.
	Gender equality analysis requires us to examine and question assumptions that underlie our laws, policies and programs.
	Often, the social beliefs and standards of a different time remain embedded in law and government policy and programs. Gender equality analysis forces us to test the validity of those assumptions to ensure that our policies, laws and choice of language r
	The more powerful we are, the less we may be able to see that the world coincides with our view precisely because we shaped it in accordance with our view.  Martha Minow, Making All the Difference, (Cornell Univ. Press, 1990, at p. 379)
	Similarly, in R. v. McConnell, [1996] 1 S.C.R. 10
	Lamer, C.J.C. in Rodriguez v. British Columbia (Attorney General), [1993] �3 S.C.R. 519 at 549; adopted by unanimous Court in Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624, at 673.
	Summary
	Gender equality analysis is about understanding w
	The form that gender equality analysis will take in practice depends on the kind of work you do, the task that you are given, and the time and resources available. But there are a number of common principles behind this analysis:
	Gender equality analysis is an integral part of your work.
	Gender equality analysis places importance on understanding the social context of law, policy and programs.
	Gender equality analysis focuses on the effects of a law, policy or program on diverse groups.
	Gender equality analysis is based on sound data, research, and information beyond traditional legal sources.
	Good gender equality analysis is the product of collaboration.
	Gender equality analysis requires us to examine and question assumptions that underlie our laws and policies
	Practical Implications
	Gender Equality Analysis in Policy and Program Development
	Justice policy and program development takes place through many different and complex processes.
	Sometimes, policy and program development responds to an evident problem or a specific legal development (for example, a court decision which requires an immediate legislative change).
	In other cases, new policies or programs result from longer-term law reform or program renewal initiatives.
	Increasingly, Justice policy and programs are developed as part of federal government-wide, and integrated federal-provincial-territorial initiatives.
	This chapter of the Guide sets out a series of questions and suggested actions to ensure that decision-making in policy and program design is informed by an analysis of gender equality implications of different options.
	The analysis can be adapted to particular policy and program development contexts and time pressures.
	The basic steps to incorporating gender considerations in policy and program development are illustrated on the next page, and then described "step-by-step". At the end of this chapter, there is a checklist that you can use as an aid to your work.
	As you review and apply the ideas in this chapter of the Guide, it may be helpful to keep in mind the basic principles of gender equality analysis:
	Gender equality analysis is an integral part of your work.
	Gender equality analysis places importance on understanding the social context of law, policy and programs.
	Gender equality analysis focuses on the effects of a law, policy or program on diverse groups.
	Gender equality analysis is based on sound data, research, and information beyond traditional legal sources.
	Good gender equality analysis is the product of collaboration.
	Gender equality analysis requires us to examine and question assumptions that underlie our laws and policies.
	Gender Equality Analysis in Policy and Program Development: �The Big Picture
	Preliminary assessment of gender equality issues
	What is the objective of the policy or program?
	What are the policy or program issues at hand?
	Are the distinct social, economic, political or familial circumstances of women relevant to the issues and objectives of the policy or program?
	What additional information will you need to do a full analysis of the impacts of a policy or program on diverse groups of women?
	More comprehensive analysis of gender equality issues
	In light of this information, assess the impacts of policy or program options on diverse groups of women.
	Does the related law, policy or program have unequal effects on women generally or on particular communities of women?
	Identify and Assess Options
	Develop options for decision-makers that avoid adverse impacts and accommodate specific needs.
	Advise Decision-Makers
	Outline any gender equality problems arising from the policy or program options.
	Suggest modifications to avoid adverse impacts and accommodate specific needs.
	If the policy or program options advance gender equality, assemble evidence of the social inequality that they are designed to redress to defend the policy or program in case of a challenge.
	Follow-up
	Ensure that communication of the policy or program is gender and diversity appropriate.
	Use current mechanisms to ensure the impact of the policy or program is adequately evaluated.
	 
	Gender Equality Analysis in Policy and Program Development: �Step-by-Step
	Preliminary Assessment of Gender Equality Issues
	It is important to think about the gender equality dimensions of a project from the outset. The completion of a Policy Project Plan (PPP) is an early opportunity to identify the gender dimensions of project objectives, workplans, related consultations,
	As you make your initial assessment of facts, issues and policy or program objectives, identify potential gender equality issues that will need to be explored further and addressed as part of the project.
	Sometimes a project has clear gender dimensions (for example, developing new procedural rules governing disclosure of therapeutic records of sexual assault complainants); in other cases there is no obvious gender dimension, but you may need more inform
	Remember that an apparently "neutral" policy or program can have a different impact on particular social groups because of differences in needs, resources and social circumstances of members of the group. Consider the operation as well as the substance o
	For help in determining the gender equality dimensions of a project:
	refer to the sources of statistical information listed in Appendix G;
	do a "rough cut" of the comprehensive analysis outlined in the next stage;
	discuss the project with your Gender Equality Specialist or the Office of the Senior Advisor on Gender Equality.
	In light of your initial assessment, do the issues and objectives of the project need to be redefined or revised to take gender perspectives into account?
	What additional information will you need to do a full analysis of the gender impacts of the project? You will need statistical data, more qualitative information (input from consultations with community-based organisations, for instance), and data tha
	How will you obtain this information? You could contact the Office of the Senior Advisor on Gender Equality, the Research and Statistics Division, the Diversity Equality and Access to Justice Division and the Intergovernmental and External Relations Divi
	A Comprehensive Analysis of Gender Equality Impacts
	An assessment of the strengths and weaknesses of 
	The first part of this chapter is a step-by-step analysis of the gender equality impacts of existing and proposed policies and programs; the second section aims to uncover invalid assumptions, or unacknowledged dominant norms or standards, that may be em
	Analyzing the gender equality implications of a particular issue or position requires knowledge and appreciation of the larger social context in which the measure will operate. Increasing our awareness of the social context in which our work takes effect
	Assessing Impacts on Diverse Communities of Women
	?  What social groups, constituencies, or communities are affected by the underlying social problem or need, or the policy or program in question?
	?  How are women affected by the problem, or the policy or program? Are some women differently or more acutely affected according to their:
	– economic position�– ethnocultural background�–
	?  What impact will enforcement schemes associated with the policy or program have on women, and on diverse groups of women? For example, a flat-rate fine will impose a greater penalty on those with fewer financial resources.
	?  Do these impacts contribute to inequality or a
	Whether the effects of a law, policy, or program contribute to gender inequality or, on the contrary, advance gender equality, depends on the nature of the interest involved and the circumstances of the women affected. Differences in treatment and impact
	?  reflect and reinforce stereotypes; or
	?  create or reinforce disadvantage for (some) members of a group on the basis of characteristics shared by members of the group, either by imposing unequal burdens or denying equal benefits.
	Remember that apparently "neutral" provisions and policies can create or contribute to inequality if members of a group are, in effect, denied equal protection or benefit of the law on the basis of a characteristic shared by members of the group. For exa
	?  How can the equality interests of different groups be reconciled?
	More than one group of women may be affected by an issue, and in some cases, their interests, needs and priorities will differ. The different impact of the issue on these groups must then be considered to arrive at an equitable solution.
	Analyzing Law, Policy and Programs
	?  What is the historical origin of the law, policy or program in question? What is its present rationale? Does the rationale, interpretation and application of the law, policy or program reflect present social realities?
	?  Are women’s concerns, perspectives, and social
	?  Does the law or reasoning, policy framework or
	Legal standards and reasoning that exclude consid
	Identifying and Assessing Options
	If you conclude that the existing policy or progr
	Consider the full range of options, including:
	Administrative solutions: guidelines, policies, interpretative provisions to guide the exercise of discretion, introduction of new discretionary powers etc.;
	Program or project initiatives;
	Public education and information strategies;
	Partnerships with other departments, jurisdictions, non-governmental organizations (NGOs);
	Regulatory reform; or
	Law reform.
	Examine options in academic writing, suggestions 
	Advising Decision-Makers
	Advice to decision-makers is provided through var
	If you conclude that existing policies or programs, or new options under consideration, may contribute to the inequality of some or all women, then:
	Outline the gender equality problems that you have identified. Explain why current responses are inadequate from an equality and diversity perspective. Point out that adverse impacts ought to be avoided, and specific needs accommodated: as a matter of so
	Seek an assessment of the "Charter risk" of a proposal from the Human Rights Law section of Specialized Legal Advisory Services.
	Outline the principles — including the government�
	Suggest how existing policies or programs could b
	Suggest ways that the objectives, means, and mechanics of proposed laws, policies or programs could be modified to avoid adverse impacts and accommodate specific needs. Other jurisdictions may offer models for effective strategies and solutions that are
	Suggest how legal principles from other areas of law or other contexts could be applied to this matter to bring it in line with equality commitments. Suggest ways that human rights guarantees (including international law, Charter provisions, and other s
	If you conclude that existing or proposed policies or programs advance or protect gender equality and should be maintained and defended, then:
	Assemble evidence that documents the social inequality that the law, policy or program is designed to redress that could be used to defend the provision or program in case of a challenge.
	Can a statement of purpose be included in the program, statute or policy to make its equality-enhancing goal clear?
	Follow-up
	What mechanisms should be put in place to ensure that the impact of new policies or programs on women is adequately evaluated? Contact the Research and Statistics Division or the Evaluation Division of the Policy Sector for assistance.
	In communicating a policy or program, should gender implications be explained or highlighted? Are the language and symbols used to communicate the policy or program gender-aware and diversity appropriate? Will the communications strategy reach all affect
	CHECKLIST: �INTEGRATING GENDER CONSIDERATIONS �IN POLICY AND PROGRAM DEVELOPMENT
	In advising decision-makers, did you:
	?  outline the conclusions of your gender equality analysis?
	If you concluded that existing policies or programs, or new options under consideration, may contribute to the inequality of some or all women, did you:
	?  explain why current responses are inadequate from an equality and diversity perspective?
	?  request an assessment of the "Charter risk" from the Human Rights Law section?
	?  outline the principles — including the Governm
	?  emphasize that adverse impacts ought to be avo
	?  suggest how existing policies or programs coul
	?  suggest how legal principles from other areas of law or other contexts could be applied in this area to bring it into line with equality commitments?
	?  refer to more effective solutions from other jurisdictions?
	If you concluded that the existing or proposed policies or programs advance or protect gender equality and should be maintained and defended, did you:
	?  assemble evidence of the social inequality that the law, policy or program is designed to redress that could be used to defend the policy or program in case of a challenge?
	?  include a statement of purpose in the program, statute or policy to make its equality-enhancing goal clear?
	In follow-up, did you:
	establish mechanisms to evaluate the impact of new policies or programs on women?
	check that the language, symbols and strategy used to communicate the government policy or program are gender-aware and diversity-appropriate?
	High Speed Gender Equality Analysis
	Sometimes, the practical realities of policy and program development allow little time for research into the gendered effects of a particular social problem or policy. When time is limited:
	discuss the file with your Gender Equality Specia
	suggest that these potential gender impacts should be explored further to avoid future problems and litigation.
	***************************
	Gender Equality Analysis in Research and Statistics
	It is the aim of the Gender Equality Initiative to ensure that all policy research and evaluation programs or projects raise and address gender equality issues at each step of the process.
	Where gender has not been identified as an issue at the inception of a policy or program, then ways should be found to incorporate a gender research objective into the implementation of the research steps or in follow-up projects and evaluations.
	It is incumbent on researchers, to undertake gender equality analysis.
	The integration of gender equality analysis into the research and evaluation work implies a departure from traditional research methodology.
	It does not start with a premise of neutrality, nor limit its investigation to sex disaggregated data.
	A gender research approach begins with women’s ex
	Both quantitative and qualitative information sources are required. (See Appendix G for a list of sources of statistical information.)
	You can affirm this commitment and find ways to ensure that gender is visible in the research agenda, even where gender is not a primary focus. It is the responsibility of the research staff/contractors to undertake gender equality analysis, regardless o
	This section provides:
	a gender analysis framework built around the policy research process,
	contracting procedures used by the Research and Statistics Division,
	a high speed gender equality analysis process for research.
	One important matter for you to keep in mind is to be frank about any limitations of the data that you have been able to access in the course of your research project, and the time and resource constraints you have been under.
	For example, if there is insufficient disaggregated data, you will need to say so.
	The following basic principles have been articulated for gender equality analysis, and are more fully explained in the Introduction to this Guide:
	Gender equality analysis is an integral part of research and evaluation.
	Gender equality analysis places importance on understanding the social context of law, policy and programs.
	Gender equality analysis focuses on the effects of a law, policy or program on diverse groups.
	Gender equality analysis is based on sound data, research, and information beyond traditional sources.
	Good gender equality analysis is the product of collaboration.
	Gender equality analysis requires us to examine and question assumptions that underlie our laws and policies.
	Gender equality analysis is attentive to how personal values, experiences, and education affect research and evaluation frameworks and approaches.
	Gender Equality Analysis in Research:�The Big Picture
	This diagram highlights the main steps in a research project initiative, with a focus on gender equality analysis. Research activities do not necessarily follow a linear process, as presented below.
	Research scope, purpose, issues, budget gender inclusive strategies addressed at every relevant stage
	What is the larger context of the issue at hand?
	How are the social, economic, political or familial circumstances of women relevant to the issue at hand? 2.1
	Are the approach and basic assumptions used inclusive?
	Research approach identifying, choosing methods, mapping plan: Error! Reference source not found.
	How do the lives of women relate to the issue at hand?
	What is the experiential knowledge of women on the issue at hand?
	Are the voices of women included?
	What are the indicators that capture women’s opti
	What are the insights from interdisciplinary approaches?
	Information/data gathering
	Are women included in the data collection process?
	Is information disaggregated on the basis of sex?
	Are you still satisfied that the assumptions are inclusive?
	What are the relevant experiences of different members of the family?
	Analysis:
	What are the options coming out of the research?
	Do they have positive or negative impacts in relation to gender equality?
	Research outcomes and future directions: policy or program directions re impact on women, and other spin-offs
	Is further research required on potential impacts?
	Are there unanswered questions remaining?
	Are diverse groups of women being considered?
	What are the effects on the most disadvantaged groups of women?
	Are the voices of women reflected?
	Are the outcomes explained clearly?
	Are the limitations to the data identified?
	Are you developing action and policy results?
	Dissemination and communications plan
	Have participating women received research results? 2.7
	Is the communications plan gender-sensitive?
	Gender Equality Analysis in Research:�Step by Step
	In the Research and Statistics Division, research is driven by issues identified from within the Department and by demands from outside.
	Researchers have an important role in framing and reframing program or policy objectives to allow an assessment of potential impacts on women, i.e. environmental scanning.
	The task includes acknowledging that men and women have different realities, and that different groups of women also have differing realities.
	This will likely involve taking the initiative to consult with policy officers, other researchers, academics, non-government organizations and the literature.
	Researchers can use the results/findings of their research to encourage policy development in a particular direction.
	It is important to keep in mind that there is a difference between the outcomes of the research, which support policy development, and the outcomes of the policy itself.
	In posing the question "How will the outcomes of this research positively benefit or negatively impact on women?", the researcher can make sure the question is raised, but it is the formulation of the policy that will determine the impact.
	Does the positing of the research questions:
	make or test assumptions \(explicit or implicit�
	cause exclusion of women or a group of women (intentionally or unintentionally) from the process or the substance of the inquiry?
	You may want to review the chapter on Gender Equality Analysis in Policy and Program Development, since it contains framing questions which are quite helpful:
	What factual information is provided to you?
	What is the issue being presented? Are there potential gender equality issues that need to be addressed? (Has a needs assessment or environmental scan been undertaken?)
	Why has the issue arisen at this time?
	Considering the available information, how can the issues be framed?
	Managing a research program involves:
	consultation with interested parties about the scope and purpose of the line of inquiry;
	the development and maintenance of relations with the interested parties, including seeking to address the interests they hold in common as well as those that are potentially in conflict, and;
	the perspective to anticipate, through the research questions, the potential strategic policy implications.
	Research scope, purpose, issues
	The purpose of research is normally to:
	identify policy or program needs within the justice system;
	refine or improve draft legislation, policies or programs;
	test differential impact on all groups or sub-groups affected; or
	question original objectives or premises and the context in which they were developed.
	Ask yourself:
	What is the larger social, political, economic, familial and institutional context for any specific laws, policies, or program initiatives?
	This approach will aid in clarifying the breadth and depth of the research and can help in guiding the research approach for dealing with complex and systemic social problems.
	Is the conceptualization of the policy or program research consistent with the gender equality policy?
	Could it be formulated to be more inclusive, specific, and gender-sensitive?
	Have you considered who is in and who is out of the research?
	In defining the scope of the research, take care that the historical exclusions are not repeated: for example, the impact on women of policy and legislation in the criminal justice system.
	Research approach:
	The research approach includes all the activities that go into designing the way you will go about the research. In designing a research plan, it is recommended that you include the following principles. (See also the chapter on Policy and Program Devel
	begin, whenever possible, with the lives of women, not existing legal or program categories.
	Since the social inequalities experienced by wome
	recognize the importance of experiential knowledge which often provides unanticipated insights and ideas about the nature of the problem and potential solutions.
	Consultation with affected groups is one of the most direct ways to access experiential knowledge.
	Even individual stories can provide important information.
	include the voices of women who are likely to be most affected, but least heard.
	Their own voices need to be taken into account.
	make a careful choice about which indicators are going to be applied, because you want the indicators to reflect the gendered approach you are developing.
	Quantitative performance indicators are useful.
	Indicators which capture women’s options, access 
	It is helpful to ask yourself if the same proposed indicators hold for both women and men.
	recognize the insights gained from interdisciplinary approaches, which are essential to research that incorporates the experiential knowledge of women, and to research aimed at understanding the larger social, economic, familial and political context wit
	To develop gender equality analysis capability, it is helpful to understand how different types of sexism bias research. Dr. Margrit Eichler develops a systematic approach to identifying, eliminating and preventing bias in research, and by corollary, in
	Androcentricity: views the world from the male perspective, assuming that the male group represents the whole group of women or else that women are an inferior subgroup;
	Overgeneralization/Overspecificity: occurs when a study deals with only one sex, but assumes or presents as if it were applicable to both, or when single sex terms are used when both sexes are involved;
	Gender insensitivity: simply ignores sex as a socially important variable, fails to report on sex of respondents or subjects, and ignores differential impact of a policy or program;
	Double standards: involves treating, measuring or interpreting identical behaviors, traits or situations, in either gender group, by different means;
	Sex appropriateness: assigns human traits or attributes to one sex only and treats these traits as more important for the sex to which they have been assigned;
	Familism: consists of treating the family as the smallest unit of analysis, when in fact, it is relevant in some instances that the same event or policy, program may have different effects on different members of the family;
	Sexual dichotomism: treats the two sexes as entirely discrete social as well as biological groups, rather than as two groups with overlapping characteristics and influence on each other. This can lead to an exaggeration of both similarities and differenc
	In addition to the seven points above, developed by Dr. Eichler, keep in mind the following:
	Lack of differentiation among women: views women as an undifferentiated group, failing to take into consideration other diversity issues, socio-economic status, age, literacy, etc.
	The danger of this "lumping together" is that what is good for some women might not be good for others.
	Also, as is stated in the policy chapter, attention should be given to framing the research in such a way that the interests of one group of women are not pitted against the interests of another.
	The research methods you choose can affect the nature of your findings.
	The more structured the method, the less flexible or amenable to modification as you proceed.
	It is important to select several research methods that suit the nature of the overall research question, and to engage colleagues, both within and outside the Department, in a dialogue about the relative merits of a particular method in the context of t
	Gathering information/data
	There are a lot of issues surrounding data-gathering.
	The outcome of research will be affected by what information can be accessed and utilized.
	Any limitations in the database and in what data has been collected, should be pointed out.
	Where there is a lack of national data, extrapolations or case studies are an option.
	Consult with colleagues when planning how best to gather data, since your collective experience may lead to unexpected sources.
	In your information and data-gathering process, ensure:
	that women are included in the data-collection process, even when numbers are small; excluding a group may bias the research outcomes or conclusions;
	that statistical information or data is disaggregated by sex;
	that assumptions that may be driving your approach and the research questions themselves are repeatedly checked;
	that you look deeper than the family unit itself; different members of the same family will experience the impact of a law, policy or program differently.
	Research tools that interpret impact on the family as homogeneous are not likely sensitive enough.
	Analysis: identifying and assessing options, examining implications:
	Data is sorted and the research findings are analyzed.
	While this is a crucial stage, it is guided by th
	Research outcomes and future directions: policy or program directions regarding impact on women
	Does the research to date indicate further research is required on potential impacts?
	Are there unanswered questions remaining — i.e. k
	Would these gaps pose a risk to implementation?
	Would these gaps risk exposing the most vulnerable groups of women to further inequality?
	How do the findings so far reflect the issues of diverse groups of women?
	For example, would one group of women be disadvantaged in order to resolve the equality issues of another?
	Do the findings indicate how the policy could be formulated to ensure this does not happen?
	What further information is required, and from which sources?
	If there is no way to avoid pitting one group of women against another, be guided in your work by the need to provide the most security or protection to the most vulnerable (multiple discrimination, compounded inequalities).
	What would be the effect on the most vulnerable group of women of implementing the policy, which is based on incomplete research (in terms of understanding the full implications of the policy direction)?
	Are the voices of the women who have participated in the research reflected in the findings?
	Are the outcomes explained clearly, showing how they can or will impact by gender, and how these outcomes could promote gender equality?
	Describe the limitations of the data you have been able to access (e.g. gaps, underrepresentation of groups), and the time and resource constraints you have been under.
	For example, if there is insufficient disaggregated data, have you said so?
	If the female population is too small, is it ignored or lumped into male data (especially true in area of criminal justice)? Do the findings easily translate into action and policy results?
	Dissemination and communications plan
	Ensure that the women who participated in the policy or program research process receive the results of the inquiry.
	Other individuals and groups likely to have a stake/interest in the results should see the results.
	Consult the chapter on Gender Equality Analysis in Communications for further information in this regard.
	Statistics
	Staff provide statistical support for policy development, statistical and methodological advice and services, and notes for Ministerial and question period briefings. They provide analysis for special projects on a cost-recovery basis.
	In addition, they liaise with the National Justice Statistics Initiative (chaired by the Deputy Minister) and with external data suppliers (CCJS and Statistics Canada).
	They maintain the Statistics Factbook. Statistical analysis is often requested on very short notice, and with limited resources.
	With respect to gender issues in research, you:
	provide quantitative data, broken down by sex where possible, and by other diversity perspectives.
	You have a responsibility to raise the question of possible gender implications with the policy officer or other client even if it was not originally part of the research question.
	work with your client, policy officers, and research staff to highlight gender issues if these are obvious and relevant.
	ensure that the choice of indicators does not mask gender issues, for example, the exclusion of voluntary work (carried out more often by women) from a study of work.
	High Speed Gender Equality Analysis
	Before beginning a full gender equality analysis, do a preliminary scan of the program, policy, or issue before you, to assess the extent to which gender equality issues are relevant. Ask the following questions:
	What assumptions about women’s lives \(explicit 
	Are women or a group of women being excluded (intentionally or unintentionally) from the process or the substance of the inquiry?
	What are the impacts (negative or positive) on women or a group of women of a particular policy or program?
	*************************
	Gender Equality Analysis in Evaluation
	This chapter provides guidance on integrating gender equality analysis into evaluation work.
	This section should be read in conjunction with the Introduction to this guide, which sets out the background, rationale and principles of gender equality analysis.
	As a result of the adoption of the Department of Justice Policy on Gender Equality Analysis, gender equality analysis must be incorporated into all aspects of Department of Justice work, including evaluation. Ideally, gender equality analysis is part of
	Integrating Gender Equality Analysis Into The Evaluation Process
	Evaluation Framework
	In accordance with departmental policy, gender equality issues will be considered during the developmental stages of a policy initiative or program. At this early stage, we can assist policy officers and program officials by reminding them of the need to
	As the evaluation framework is the basis for future evaluation activities, we need to devote some time and effort to thinking about the possible gender implications of the program we will eventually be evaluating.
	When developing the component profile 2.2
	In analysing and presenting the logic of the program or initiative, we need to consider whether there are potential unintended impacts on women or particular groups of women.
	Ask yourself:
	Who is the target group? Is the target group predominantly male or female? Does this have any potential implications for women?
	Do the objectives of the program or initiative make assumptions about the social roles of women and men? If so, could this result in unintended impacts on women?
	Could this program or initiative have unequal effects on diverse groups of women, such as those who are disadvantaged due to: poverty, disability, race, inability to speak either official language or because of their status as immigrants or refugees?
	If there is an element of discretion involved in the policy or program, could this affect women or particular groups of women in an unintended way?
	Do previous evaluations of similar programs or the literature suggest that gender could be an issue?
	There will be times when gender is not as relevant. However, before deciding it is not as relevant, we need to challenge our assumptions - good gender equality analysis is the product of collaboration.
	If in developing the component profile, we conclude that there are potential unintended impacts on women, we need to build them into the program logic model and the remainder of the evaluation framework. We also need to bring them to the attention of the
	When identifying the evaluation questions and indicators
	Even if we do not identify any potential unintended impacts on women in developing the component profile, we may still want to include evaluation questions and indicators which will enable us to determine whether the program is having impacts that we did
	regarding program development and implementation: 2.3
	Were women and particular groups of women consulted in the development of this policy or program? If not, should they have been? If they were consulted, did they express concerns and, if so, were these addressed?
	What are the participation rates of men and women from diverse groups, such as those who are disadvantaged due to: poverty, disability, inability to speak either official language? If there are differences in participation rates, what are the implication
	regarding program impact: 2.5
	What impacts has the program had on men and particular groups of women?
	Has the program enhanced access to justice by diverse groups of women?
	regarding program relevance: 2.6
	Is the problem this program or policy addresses equally relevant to men, women and particular groups of women? If not, are there any significant implications for women and particular groups of women?
	If we determine that there is a possibility of potential unintended impacts on women or different groups of women, we need to expand the list of questions and indicators so that we will be able to tell whether these in fact occur.
	When identifying the data sources and methods 2.7
	We need to make sure the data sources and methods will enable us to get valid and reliable information on impacts on different groups of women.
	We need to include women who have been affected b
	We need to pay particular attention to our methodology if there is reason to believe that marginalized women will be differently affected by the program.
	Mainstream equality-seeking women’s groups may on
	When we require information from marginalized gro
	There are certain methods which are considered more appropriate for women from marginalized groups.
	For example, we may want to avoid a mail survey for women with limited literacy or Lickert scales for women with limited numeracy.
	Open-ended interviews, focus groups, case studies and more participatory processes, such as empowerment evaluation, are considered more gender-sensitive and more appropriate for evaluations involving marginalized groups.
	In selecting qualitative methods, we need to be sensitive to communication issues affecting some communities or groups of women.
	For example, focus groups may not be appropriate if there are potential self-confidence or privacy concerns.
	They are often dominated by the loudest and most articulate participants whose interests may be different from those who do not speak.
	In addition, we need to consider whether there may be negative impacts on certain groups of women if they participate in our evaluation (e.g., women who are victims of or vulnerable to spousal abuse).
	When conducting interviews, we need to make sure our choice of interviewer is appropriate.
	There may be situations in which it would be inappropriate to use male interviewers (e.g., perhaps when interviewing victims of sexual assault).
	It may also be important, both for the comfort of the respondent and for the reliability of the data, that the interviewer be of a similar ethnic or social background. (Some references to non-traditional methods are appended. Section 2 of this chapter p
	Mid-Term, Formative and Summative Evaluations and Performance Monitoring
	If gender equality concerns were addressed during the evaluation framework stage, then subsequent evaluation activities can be based on the approach set out in the framework document.
	In the final report we need to discuss the findings with respect to gender equality, particularly when there have been unintended impacts on women or particular groups of women.
	We also need to identify the implications of these findings for other programs.
	If gender equality concerns were not considered during the evaluation framework stage, then we need to go through the process described above before moving on to subsequent stages in the evaluation process.
	In so doing, we may identify the need to change or enhance the methodology described in the framework.
	If it is not possible to change the methodology, due to lack of resources, for example, the evaluation report should acknowledge that gender issues were not addressed and identify any aspects which could be problematic in terms of potential unintended im
	GENDER EQUALITY ANALYSIS: SOME PRINCIPLES FOR EVALUATION METHODOLOGIES
	This section presents general principles for gender equality analysis which we need to keep in mind when developing evaluation methodologies. These principles should be considered in all your work:
	Begin wherever possible with the lives of women and not existing legal or program categories.
	Recognize the importance of experiential knowledge which often provides unanticipated insights and ideas about the nature of the problem and potential solutions.
	Consultation with affected groups is one of the most direct ways to access experiential knowledge.
	Include the voices of women who are likely to be most affected, but least heard.
	Make a careful choice of gender indicators to cap
	Ask yourself if the proposed indicators hold for both women and men.
	Recognize the insights gained from interdisciplinary approaches, which are essential to research that incorporates the experiential knowledge of women, and to research aimed at understanding the larger social, economic, familial and political context wit
	IDEAS: Integrated Diversity & Equality Analysis Screen & Diversity & Analysis
	Purpose
	Diversity analysis flows from the rights accorded to vulnerable groups under both the Charter and the various human rights codes.
	This screening instrument is intended to support recognition of those rights by providing a way to assess the impact policy initiatives could have on groups who frequently experience disadvantage in their dealings with the justice system, whether as part
	Based on key guiding principles, it uses a few focused questions to elicit information which might otherwise not come to the attention of decision-makers.
	Diversity analysis does not attempt to determine whether an initiative should proceed; rather, it provides information on the impacts of the initiative on diverse groups.
	For some initiatives, alternatives may be suggested to modify the impact of the initiative on diverse groups.
	Upon completion of the analysis, decision-makers will be enabled to assess the initiative in light of its impact and determine if the initiative should proceed or be modified.
	Guiding Principles
	Diversity analysis involves an assessment of the substantive equality of the outcomes a proposed initiative would produce for diverse groups; it is not accomplished by ascertaining that the initiative would treat everyone the same.
	Diversity analysis is most effective if applied early but should be continued throughout the policy development process.
	The Instrument 2.8
	To apply the diversity and equality screening instrument, the following questions should be addressed:
	Status
	What is the initiative; what is its purpose; what stage is it at; what research or consultation has been done; what is the target date for completion?
	Impacts
	a) What are the impacts (whether intended or unintended) of the initiative on individuals in, or brought into, the justice system, or on the public at large?
	b) Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership in any of the following groups?
	— women \(please see "Diversity and Justice: Gen
	c) Are there foreseeable specific impacts on individuals who can be identified by membership in more than one of these groups?
	Modifications
	a) How could the initiative be modified to reduce or eliminate any identified negative impacts, or to create or accentuate positive ones?
	b) If these modifications were made, would there be impacts on other groups in society or on the ability of the initiative to achieve its purpose?
	Further Research
	Given what has been learned in the analysis undertaken to this point, what additional research or consultation is desirable/essential to better appreciate the impacts of the proposal on diverse groups?
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	Aboriginal Women: A Profile from the 1996 Census
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	Healing The Relationship Between Federally Sentenced Women/Communities - 1995
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	Restorative? Retributive? How about Redistributive? 1994



	Kim Pate applies her degree in law and her innate humanity throughout her work in organizations such as CAEFS. She has singularly accomplished what no other woman I know of, who works in and among bureaucracies, has done - she speaks and writes openly ab
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	Dancing with a Gorilla: Aboriginal Women, Justice and the Charter -1993
	The Effects of Formal-Legal/Traditional Interventions on Woman Abuse in a First Nations Community -  1993
	Perspective -2002



	In mid-June we said good-bye to the home where our family has lived for the past seven years. Our 13-year-old son stood up during the open sharing time at our church farewell where my spouse has been pastoring and said, "Well, I'm not sure I want to in m
	We made the move to Akron, PA where I will work in an office with my peace and justice colleagues at the Mennonite Central Committee after working from my home-in an office by myself! My husband will be pastor of the Akron Mennonite Church. As transition
	Recently I have thought a lot about leadership and those involved in the field of restorative justice. I've had many discussions with friends and colleagues about why it's been a predominantly male dominated field in terms of the "gurus." I am so very gr
	I wish there were easier "how-to's" but the reality is that those principles are about our relationships with each other and how we respond not only in a crisis but also in our everyday lives.
	I appreciated Harley Eagle's opening in his article, explaining that writing is not a format he is comfortable using since he comes from an oral tradition. I read his article very differently hearing that and wondered why. I then realized it was because
	I feel the same way about restorative justice as I did about the move. I'm excited by the possibilities and overwhelmed by the work involved.
	
	
	Even for rape? -2001



	This is inevitably a very sensitive subject, and especially so for a male author. I should like to say, as a preface, that I approach it because I as a man deplore what some men have done to women; that I have based the paper mainly on female authors; an
	Our aim in this paper is to test the principles of restorative justice by applying them to very serious cases. We shall be considering mainly those cases where the victim and the offender are acquainted with each other, which are some nine out of ten of
	Our understanding of the basic principle of restorative justice is that when one person harms another, the primary aim should be to heal. All individual victims should be offered whatever help and support they need, by community-based organizations such
	The minimalist aim of any intervention in other p
	We will begin by considering the needs of victims, and then those of the offender and the community. We will show how the criminal justice system fails to meet these, and suggest what restorative justice offers instead. Finally we will look at possible d
	The words ‘mediation’ and ‘mediators’ will be use
	Whose justice?
	Restorative justice begins with victims, so let us begin by considering them. Suppose a young woman has reported that she was escorted home by a young man after a party, invited him in, and refused his suggestion that they go to bed, but that he then rap
	What do victims want?
	What will be the priorities of this young woman? There have been attempts to summarize what many victims want, and there is every reason to suppose that to a large extent they apply also to victims of rape and sexual assault by an acquaintance. We may ex
	A more detailed list of what victims want is given by Teresa Reynolds, policy and information manager for Victim Support (quoted by Wright 1997). Some of these can be provided by changes to the system, and there is already some progress: for example, t
	Among the other needs of victims listed by Reynolds, there are some where the system is improving, but which communities of care are better suited to provide, such as helping with the practical/emotional effects of crime and treating the victim sensitive
	Thirdly, Reynolds lists some wishes of victims that merit further discussion.
	To be heard and taken seriously. In the conventional Anglo-American system, the majority of offenders plead Guilty, and the victim gets no chance to speak at all. Where the plea is Not Guilty, a victim who is also a witness is asked to answer questions t
	To know ‘Why me?’ This is a common wish of victim
	To know that the offence will not be repeated. This cannot of course be guaranteed, but researchers have reported that after they and the offender have met, both have an understanding of each other which makes it unlikely that the offender will repeat hi
	To receive an apology from the offender Not all victims want this, but many do, and some also want some form of reparation from the offender as a sign of genuineness. In the conventional process, the only expression of regret is likely to be made by the
	To receive compensation This may be the tangible 
	To be free of responsibility for decisions about the offender. This is a point that has consistently been argued by Victim Support in the UK (for example in Victim Support 1995). But two distinctions need to be made. Firstly, it is probably the consens
	Victims and criminal justice
	Victims of rape and sexual assault must feel, more than most, that the criminal justice system is like a surgeon who operates but does not bind up the wound. Academic careers have been built on demonstrating how much pain it causes them. It does so in th
	Before court
	The first two have been well documented, and since they were exposed, substantial progress has been made in treating victims better, notably by giving them more information. But Victim Support (2001) still finds it necessary to demand, for example, tha
	A victim can still be treated as a cog in the machinery of justice, and punished for objecting to it: for example, a woman in Marion County, Illinois, whose alleged rapist was released without having to post bail, made a protest by failing to appear to g
	During trial
	If the case does get to court, the victim is ofte
	After going through all this, many victims still see the defendant, whom they know to be guilty, acquitted. Daly (forthcoming), for example, shows that in South Australian juvenile courts in 1998, 72 per cent of all cases were proved, but only 33 per c
	If in spite of this the defendant is convicted, t
	Side-effects of punishment
	Paradoxically, these problems are aggravated by the steady increase in the punishment for rape. The fear of punishment can lead the offender to blame the victim, intimidate her from giving evidence, or retaliate against her, and occasionally it leads a w
	A case has been made for creating a separate offe
	As always with punishment, the offender’s attenti
	Mandatory life sentences for repeat offenders could actually make women more vulnerable by increasing the possibility of murder following a rape, in the view of the Lord Chief Justice and of Women Against Rape. At the very least, Helena Kennedy QC has ar
	The more serious the punishment, the more important it is to have safeguards against wrongful conviction; but also the greater the pressure on the accused to use or abuse those safeguards to save his skin. All in all this is not in the interests of the v
	The potential of restorative justice
	The restorative message would be that people should not harm others, and if they do they should accept responsibility and do what they can to repair the harm. However, for those who are not prepared to contemplate that restorative justice could replace t
	In one case of rape by a stranger in northern Wisconsin, a man stopped by, pretending to use the phone, checked out the house and then used a knife and gun to assault/rape the woman. Eventually her husband left her, and got custody of their only child; s
	In another case a woman had been sexually assaulted by her older brother for many years. He was in prison on another charge and agreed to meet with her, even though he had always denied ever touching her and no one in the family ever acknowledged it. He
	In another one case a serial sexual offender, and
	What restorative justice offers victims
	Returning to the case of the young woman we menti
	In restorative justice, in contrast, both parties
	On the specific subject of communication with the offender, an early British Crime Survey (when victim/offender mediation was relatively unknown) found that 52 per cent of victims who had reported various types of offence to the police said they would 
	Thus since the offender in our example had not denied that intercourse took place, you could tell her about another option. If he agreed, she could meet him in the presence of mediators, and her community of care if she wanted it, describe what happened
	Effects on men
	What about the man? Is this too lenient? Restorative justice does not operate on the tough/lenient dimension; instead it asks: Is it not appropriate to encourage offenders to face what they have done and take a course of action which has benefits for the
	As Goolsby says \(1990: 1207-8\), since rapist�
	The public interest
	Does this serve the public interest? It is someti
	But how legitimate is the public interest? Just as, in the debate about sentencing, there is often a conflict between punishment and rehabilitation, so also there may be a conflict between the alleged public interest in bringing wrongdoing to light so th
	How to avoid making things worse
	We have said that we must aim at the very least not to cause any further harm. What are the risks? We need to distinguish those which are inherent in the idea of communication between victims and offenders, and those which are the result of poor practice
	The first safeguard is to be clear about the aims
	This is about empowerment, and that means choice.
	As regards good practice, we will select a few examples.
	The overarching requirement is for training of co-ordinators and mediators to understand these principles and aims, and carry them out, so that they are reflected in both the procedures and the mediation practice itself. Training should include, for exam
	Procedures need to include the preparation and assessment of cases, and appropriate timing. Cases where there may be a risk of harm to participants should be screened out (Sauter 1993: 188), especially where for example there are mental health concerns
	As regards techniques used by mediators in the session itself, in their conduct of the meeting, they can support the woman, challenge the man (or indeed support him if he needs it) and ensure procedural fairness, for example by holding separate session
	Although, for those who want it, a face-to-face m
	Another method of countering possible attempts at
	It should not be assumed that the mediation can be sufficient in itself; arrangements are needed to ensure that any agreements are kept, and to enable the offender to keep them, for example by providing sexual offender treatment programmes, or circles of
	Conclusion
	As we said at the beginning, there is no unequivo
	If contrition is possible for the offender, it is
	Our conclusion is that women have a right to choose a method which offers the possibility of alleviating their pain; the indications are that provided it is adequately resourced it can be more empowering for them than the conventional criminal justice sy
	Finally the community should benefit when both the victim and the offender are enabled to resume their places in it, and the knowledge gained by them and other members of the community who had a part in the process can contribute to a process of public e
	I am grateful to Margarita Zernova for extensive comments on earlier drafts of this paper, and to all the e-mail correspondents who also provided valuable information and views.
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	Gender and justice - domestic violence and rape
	Echoing the much earlier work of the Law Reform Commission in Papua New Guinea there has been much disturbing recent evidence from across the Southwest Pacific of the failures of both the criminal justice system and of customary law to deal with domestic
	A recent study of domestic violence in Port Vila, based on a selection of cases of women who presented to the Vanuatu Women's Centre, found that the police and the judicial system failed to deal with domestic violence - and especially with husbands' assa
	Despite the fact that it is a criminal offence in Vanuatu law, it was still seen by police too often as a domestic or private matter and as something which should be reconciled rather than a matter of court resolution.
	This was despite the fact that all these women had expressly chosen to pursue legal solutions rather than a path of counselling or conciliation.
	Women's legal rights of 'security of person against intentional assault' and 'equality before the law' were thus negated.
	Moreover the women most likely to be assaulted were younger women between 25 and 34.
	They were at even greater risk if they had young children and if they were in paid employment, and especially if their husbands were unemployed.
	They were greatest risk if their husbands were policemen or members of the Vanuatu Mobile Force (about three and a half times the rate for other men).
	This analysis raises troubling questions about the relation between domestic violence and public violence and about those who exert the state's legitimate monopoly on force.
	In Vanuatu the decisions of kastom jifs have also often been faulted for laying undue stress on reconciliation and the harmony of the 'community' at the expense of the wronged woman .
	Similarly Sarah Garap, writing on Simbu province Papua New Guinea presents a very grim picture of customary law in the region where she lives.
	In her view village courts do not redress wrongs against women but are 'the worst offenders in terms of the way they deal with cases involving women' .
	She believes that village courts are intimidating to women who feel they cannot speak freely and who, when they do speak, have their voices regularly discounted.
	In several judgements in cases of adultery she discerns a tendency to discipline the woman and not the man.
	Moreover, in cases of sexual violence and rape there is a tendency to blame the victim.
	In rape cases, it is often the male relatives of the woman who are compensated rather than the woman.
	Domestic violence is often, as in Vanuatu, treated as a domestic affair rather than a criminal matter, and is thus thought undeserving of police action.
	Again, police themselves pose a particular danger not just to their own wives but other women - female inmates have been assaulted and raped while in prison, she avers.
	Such gloomy stories of women as victims are of course not the only ones.
	We can read some positive accounts of women as vocal agents in peace-making, about the power of women to stop conflict - in the Nebilyer Valley of Papua New Guinea as recounted by Alan Rumsey , in many regions of Bougainville, as Ruth Saovana-Spriggs has
	There is a promise in new forms of restorative justice for Pacific women but only if this becomes a transformative justice which not only deals with women more fairly as victims (and offenders!) but acknowledges women's particular capacities as peacema
	Conclusion
	In conclusion then, I think there is a need to think about justice in the way Hannington Alatoa, the Ombudsman of Vanuatu has suggested: not just as justice in terms of the restorative resolution of particular conflicts but the proactive process of creat
	Such challenges for transformative justice are ever greater as people move from the seemingly more certain places of villages into the more evanescent congregations of urban settlements and where hopes for the future are continually subverted by the divi
	There are of course huge and dangerous new challenges to peace in the southwest Pacific - especially in Fiji and the Solomons at present.
	Both conflicts entail not just the spectre of lives lost and bodies mutilated, but the that of not being able to repair these large tears in the fragile fabric of imagined communities of these new nation-states.
	The divisions, as I understand them, are not just those of race or place, between the first people of the land and the immigrants (the Fijians versus Indo-Fijians, the people of Gaudalcanal versus those of Malaita).
	Such ethnic divisions are also entangled with other complex differences - the transformed indigenous hierarchies of rank, seniority and gender and the introduced inequalities generated by capitalist development and new forms of education, and the very st
	These national political conflicts will likely have serious consequences not just in lives lost but in lives ruined by increased poverty, the deterioration or loss of services and resources and the heightened sense of chaos and confusion which threatens
	These larger conflicts echo at the level of the imagined communities of nations, those hard questions restorative justice must confront at the more intimate level of families and villages, where Pacific communities are more usually imagined.
	There is a relation between justice in the narrower legal sense - of adjudicating conflicts in a way which delivers both fairness and harmony - and justice in the broader political sense of redressing inequalities.
	But, as we all appreciate, the balance between peace and justice is often very hard to find.
	Professor Margaret Jolly is Head, Gender Relations Centre, Research School of Pacific and Asian Studies, Australian National University.
	This is an abridged version of a keynote address to conference on Conflict Management and Restorative Justice in the Pacific Islands Port Vila, Vanuatu, 19-21 June 2000. The full version will appear in conference proceedings being edited by Sinclair Dinn
	Notes:
	Dinnen, S (1998). 'Criminal justice reform in Papua New Guinea', in P Larmour (ed) Governance and Reform in the South Pacific, Pacific Policy Paper 23, National Centre for Development Studies, Research School of Pacific and Asian Studies, Australian 
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	Braithwaite, John (1999). 'Restorative Justice: Assessing Optimistic and Pessimistic Accounts', in Crime and Justice: A Review of Research, 25: 5.
	Ibid: 1-3.
	John Tombot, in his presentation to this conference (see above for details of forthcoming publication).
	This was the clear message of papers presented at this conference by Rita Naiviti from Vanuatu and Edwina Kotoisuva from Fiji. It is also the unfortunate conclusion of other recent research.
	See for example Toft, Susan (ed) (1985). Domestic Violence in Papua New Guinea, Law Reform Commission of Papua New Guinea Monograph 3, Law Reform Commission, Port Moresby.
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