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1. Key Themes (to be explored) 
This chapter should be read closely with the chapter on “First Nations/Aboriginal Justice” 
 
The origins of the design of any restorative/community program should come from the 
cultural/traditional/contemporary practices of the community. The community should be encouraged to reflect upon 
and record the values, principles and methods of conflict resolution historically practiced by them.  
 
Is it that those traditional methods will likely have evolved under recent historical influences and the impositions of civil 
and criminal justice? Any community will, with varying degrees of acceptance, incorporate the realities of these 
influences into the way members of the community have come to think about justice contemporarily.  
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2. Research Questions 
 

2.1. Impacts 
What are the impacts (whether intended or unintended) of the restorative community justice on individuals in, or 
brought into, the justice system, or on the public at large? 
 
Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership in any of the 
following groups? 
— women (please see "Diversity and Justice: Gender Perspectives — A Guide to Gender Equality Analysis") 
— racialized minorities 
— aboriginal people 
— religious groups 
— persons with disabilities 
— youth and children 
— the elderly 
— social assistance recipients and the poor 
— gays, lesbians, transgendered and bisexual persons 
— persons with literacy problems 
 
Are there foreseeable specific impacts on individuals who can be identified by membership in more than one of these 
groups?  
 

2.2. Modifications 
How could restorative community justice be modified to reduce or eliminate any identified negative impacts, or to create 
or accentuate positive ones? 
 
If these modifications were made, would there be impacts on other groups in society or on the ability of restorative 
community justice to achieve its purpose?  
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3. Relevant Documents, Studies and Practices - Yukon 
 

3.1. Exploring the Boundaries of Justice: Aboriginal Justice in the Yukon – 1992 1  

– There is also a reality that most communities have significant non-aboriginal populations which must be 
accommodated in any new justice approaches. 

– Whitehorse will continue to have considerable aboriginal population which is likely to remain under the 
jurisdiction of the existing system whatever the outcome of administration of justice negotiations in 
communities. 
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1 Laprairie, Carol, Report to Department, Yukon Territorial Government, First Nations, Yukon Territory, Justice Canada, Exploring the Boundaries of 
Justice: Aboriginal Justice in the Yukon. September 1992.   
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4. Relevant Documents, Studies and Practices – Other Northern Territories 
 

4.1. Inuit Women and the Nunavut Justice System - 20002 
 
– Traditional Knowledge: The most obvious departure from the previous government’s program and policies is the 

Nunavut Government’s current endeavour to incorporate Inuit Qaujimajatuqangit (IQ) as a fundamental policy and 
operating principle of its work.  

o Translated into English, IQ refers to the traditional knowledge of Inuit. What the IQ policy is and its 
relationship to the workings of the various departments is still being sorted out.  

o The example readily presented (by most Nunavut government officials, including those in the Department 
of Justice) to describe the role of IQ in policy development is the incorporation of the knowledge of Inuit 
hunters with western scientific knowledge when it comes to management of wildlife resources.  

o What IQ means for the justice system is not so apparent but this approach could compliment the 
recommendations of the NSDC. 

– Certainly, improvements in the technical administration of justice and approaches to the justice system that are 
culturally sensitive would benefit all people who encounter the justice system in Nunavut.  

o Most of the documents listed in Appendix #1 noted that community-based justice initiatives responded to 
repeated calls for more community involvement in the justice system, and for resolution mechanisms that 
are responsive to traditional Inuit ways and cultural values. 

 
Question: In your opinion, would alternative measures in certain cases make it possible to revive or apply traditional 
methods for resolving conflicts? 3 
Answer 
· -must be careful that "traditional methods" or traditional practices are not used to simply get the easy way out, 
"created" to be used as an excuse for behaviour or conduct prohibited in the Criminal Code or other penal statute, or 
used to unduly influence a jury or other members of an alternative model like a diversion committee or justice 
committee or Inuk justice 
 
Question: Is the justice committee as described in the Working Document in harmony with your cultural values?4 
Answer 
· -the Committee is still very much rooted in the existing criminal justice system, to the extent it gives back to the 
community some control over its own affairs, it is in harmony with our view that we are responsible for our own affairs 
but there is still some concern that when the "community" is given to control there are some who may abuse that power 
to the detriment of women and children who are victims of abuse and assault 
· -in terms of the "committee" being within our "cultural values", it would be hard to say because we have not 
traditionally had justice committees 
 
Culturally inappropriate community -based justice models5 

 
2 Mary Crnkovich and Lisa Addario with Linda Archibald Division, Department of Justice Canada, Research Report, Research and Statistics, Inuit 
Women and the Nunavut Justice System, 2000-8e, March 2000,  http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf. 
 
3 Pauktuutit, Inuit Women and the Administration of Justice, Phase II: Project Reports –Progress Report #1 (July 1, 1994 -December 31, 1994), 
Appendix 3 -Presentation to the Advisory Committee on the Administration of Justice in Inuit Communities cited in Department of Justice Canada, 
Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut Justice 
System, 2000-8e, March 2000,  http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf. The participants of the justice workshop held in Ottawa 
August 12-16, 1994 presented their views, recommendations and response to the working document of the Quebec Advisory Committee on the 
Administration of Justice for Native Communities. Two representatives from the Ungava Coast and two representatives from the Hudson Coast 
accompanied Martha Flaherty and Ruby Arngna'naaq in the oral presentation to the Committee members. This presentation took place in Ottawa on 
August 16th before the Committee Chair, Judge Coutu. This was an Advisory Committee established in Quebec, however, the issues raised parallel the 
issues and concerns identified by women in Nunavut. 
4 Ibid. 
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5 Pauktuutit, Inuit Women and the Administration of Justice, Pauktuutit, Phase II: Project Reports -Progress Report #2 (January 1, 1995 - March 31, 1995) -
Appendix #6 - Minutes of Proceedings and Evidence from the Standing Committee on Justice and Legal Affairs 
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Like many other community justice initiatives, Pauktuutit is concerned that the alternative measures provisions of Bill C-
41 will sanction and result in the implementation of aboriginal models that do not relate to Inuit, or will focus on the 
needs of the offender to the exclusion of all others - namely women in the community. (p. 85-8) 
 
Community-based systems are also said to offer Inuit and other Aboriginal communities the chance to deal with accused 
and offenders in ways that are more consistent with our own traditional cultural values. The expectation is that this will 
lead to less emphasis being placed on "retribution" or "mere punishment" and more on "restorative justice" that is 
directed at restoring harmony between the offender, the victim and his/her community. The underlying intent is to 
empower a community to deal with its own problems in a way that meets broader social goals, not just narrow legal 
ones. (p. 85:8) 
 
#20 - "The demands for the return of the traditional systems of justice must be balanced against the needs of women and children not to be 
forced into reconciliation nor should they be required to surrender access to the mainstream justice initiatives.." (also #17) 6 
 
The reference to the "return to traditional systems" begs the question, who is requesting this and when they are, what are 
they really requesting? This phrase suggests that there are "systems" or "practices" within aboriginal cultures that are well 
known, shared and that can deal with matters presently dealt with through the criminal justice system. 
 
What does it matter that an alternative initiative or system is identified as "aboriginal"? If it is the code for sanctioning 
greater inequalities and practices that put women and other victims at greater risks this has to be specifically addressed. 
A practice that is identified as part of an "aboriginal" system and part of "self government" ( paragraph #21) may allow 
for certain flexibility that is not allowed for in policies and laws subject to the Charter. 
 
We would certainly advocate that all alternatives are subject to the Charter, however, we know from our experiences in 
the Constitution negotiations and Aboriginal Justice Reform inquiries, that law makers, politicians and others that are 
not Aboriginal become very "hands off" about the "details" of many systems and practices in so far as it deals with 
matters of the victims. They can and do discuss the "rights" of the accused and the requirement to respect these rights, 
regardless of the system or practice being used. Self government rights do not collectively sanction internal inequalities 
based on gender or any other of the enumerated or non-enumerated grounds of the Charter. However, there appears to 
be a certain degree of complacency with or discomfort among these individuals in questioning and scrutinizing whether 
these alternatives are appropriate in addressing the "needs" or "interests" of victims. I do not mean culturally-
appropriate, but rather or not they are appropriate in promoting equality among its members and not undermining the 
individual rights of those who are not as powerful or privileged as leaders in the communities. When identified as 
"aboriginal" those representing the larger "public" do not make certain demands or requiring certain standards to ensure 
women and others are not further victimized by the alternative system because it is "aboriginal". This clearly is not 
acceptable. 
 
The reference to "systems" also implies not only that these systems exist but that there is a certain degree of 
homogeneity among Aboriginal peoples and within each indigenous people grouping, which is in fact not the case. 
Within Inuit communities in Canada., the practices and language of Inuit in each region varies. Accordingly, the variation 
between regions and communities will also result in different systems among Inuit, depending what region you locate 
yourself. Having said this, the predictability and professed universalism of the existing system may be more appealing 
because it is well known and experienced by many.  
 

 
Respecting: Bill C -41, Tuesday February 28, 1995, Witnesses: Inuit Women's Association of Canada cited in Department of Justice Canada, Research 
Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut Justice System, 
2000-8e, March 2000,  http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf. 
6 Pauktuutit, Memorandum from Pauktuutit Justice Project Coordinator to General Counsel of Aboriginal Justice Directorate, David Arnot, 
Comments on the Justice Memorandum, November 7,1995 cited in Department of Justice Canada, Research Report, Research and Statistics, Mary 
Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut Justice System, 2000-8e, March 2000,  
http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf. 
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There are certain safeguards in place in the existing system along with infrastructural supports where victims have some 
protection. So, if these are not available in the alternatives, then it would seem likely that women ultimately will choose 
what offers them the most protection. Yet, when the community - the accused and victims- are given the choice 
between the outside system and their "own", the pressure to choose their own system will be great. Those choosing 
the existing system gets interpreted as not supporting "their own" system. This further alienates the women and places 
unbearably, yet intangible, pressure making it difficult for them to choose the existing system. 
 
In the context of Inuit culture, there is nothing so exact, complete as a "traditional system" or "traditional practices" you 
can immediately identify and implement. The traditional practices such as a shaming song, parties individually fighting 
one another, banishment, -are not being called upon by women to replace the existing system. 
 
There seems to be a practice adopted by those who write about aboriginal justice reform wherein they refer to 
"community-based initiatives" and "traditional practices" as if they are synonymous. People may be calling for 
'community participation' but that does not necessarily mean a return to an actual "traditional practice". Traditional 
values and a return to these, may be what some are calling for - but that is not always the case. 
 
There is a need for clarity and distinction between conventional community-based initiatives and traditional practices. 
These are seen to be one in the same by many observers. There is an assumption that because the members of the 
community are aboriginal therefore the alternative being proposed must be a “traditional practice”, or at least, 
“aboriginal”. I sense this is also a theme in this federal document-that I would suggest be confronted and dealt with. 
 
It would be useful to examine the system or practice being advocated in the community (regardless of whether it is a 
traditional practice or a community-based initiative involving community people. designed by and implemented by local 
people), in terms of the issues raised above around creating further obstacles and barriers to victims. The criminal justice 
system as it operates in the community is identified and the alternatives (traditional or community-based) are presented 
here as two separate systems operating mutually exclusive of one another- the distinction being used (artificially) being 
non-traditional and traditional. Many of the alternatives being initiated and used in Inuit communities are initiatives such 
as diversion, mediation, sentencing circles and are part and parcel and very much dependent upon the existing criminal 
justice system as it exists to day. They are far from separate and apart from each other. In fact the amendments of Bill C-
41 regarding alternative measures attempt to incorporate these alternatives into the system. 
 
The right to choose between the systems or practices means that one of the group of rights, those of the accused, no 
doubt will be focused upon. Ultimately the "rights" of the accused vis-a-vis the "needs" or "interests" of victims, are 
perceived as paramount- so, where choice is an issue between what initiative is used, it is clear that the right of the 
accused, as defined by the existing system will be presented as be paramount to the "interests" of the victim. The right to 
choose, unless standards sanctioned by laws were in place that provided guidelines to be followed when making the 
choice, ultimately means the choice of the accused will prevail. The amendments to Bill C-41 regarding Alternative 
Measures and their use are vague in setting out guideline or standards- this is left to programs to be designed. 
 
This begs the questions, how do you ensure the victim has a say in this determination or choice of what route to follow 
and that the victim is able to fully participate without coercion, harm or fear of reprisals? These questions must be asked 
and their response should help determine the standards and guidelines applying to the use of these alternatives and the 
election or choice of specific alternatives. 
 
Individuals in the justice system must be sensitive, they must unlearn racism and they must be culturally aware without 
romanticizing Aboriginal life and culture. (p. 3)7 
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7 Department of Justice (Canada), Record of Proceedings: Aboriginal Women and Justice –Consultations - Inuit Women, - November, 1993 cited in 
Department of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit 
Women and the Nunavut Justice System, 2000-8e, March 2000,  http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf. 
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4.2. Nunavut (Northern) Justice Issues - 2000 8 

The role of tradition 
 Many have held that traditional Inuit mechanisms for social control and addressing anti-social acts are ineffective in 

the modern world.  
 This is the result of both the policies that have oppressed Inuit communities, creating dependency and, in some 

cases, powerlessness, as well as the fact that many of the crimes that occur today did not occur in the past. 
 However, the voices in this collection indicate that the spirit that guided the traditional mechanisms can be 

incorporated into modern-day situations and community-based initiatives. 
 Traditional goals had both proactive and reactive elements. Traditional mechanisms created an environment that 

prevented anti-social acts, as well as a process that adequately addressed the issue(s) at hand, attempting to heal the 
parties to the offence. 

 These are goals that can be attained through modern terms such as ‘restitution’, ‘community service orders’ and 
‘reintegration’.  

 Amalgamating tradition with modern is a theme that underlies many of the initiatives underway. 
 

4.3. A Framework for Community Justice in the Western Arctic – 19999 
Cultural Elements in the Program - When offenders are addressed in their own language by the Magistrate/Justice of the 
Peace, offenders, victims and community residents are more comfortable in the court setting. Ultimately charges are 
dealt with more readily which, in turn, reduces the volume of charges appearing on the dockets, takes the burden off the 
court system and allows it to focus on the most serious offenders. Other culturally appropriate processes, such as the 
opening and closing of court with an Aboriginal prayer, smudging", etc., as determined by the community should be 
included as an intrinsic part of the program.  
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8 Department of Justice Canada, Research and Statistics Division, by Naomi Giff, Nunavut Justice Issues: An Annotated Bibliography, March 31, 
2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-7a-e.pdf 
 
9 Campbell Research Associates, Kelly & Associates, Smith & Associates, prepared for Government of Northwest Territories, Department of Justice, 
A Framework for Community Justice in the Western Arctic – June 1999  

http://www.canada.justice.gc.ca/en/ps/rs/rep/rr00-7a-e.pdf
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5. Relevant Documents, Studies and Practices – Other Canadian 

5.1. The Criminal Justice System: Significant Challenges – 2002 10  

Ailing and aging offenders in federal institutions. Certain kinds of illness may result directly or indirectly in arrest 
and incarceration—for example, substance addiction, fetal alcohol syndrome, and mental illness. Not enough 
information exists to determine how many people have come to the attention of the criminal justice system as a direct or 
indirect result of these problems. Nor is it known to what extent the criminal justice system is dealing with what are 
primarily public health and social problems. Increasingly, federal institutions have to treat offenders who have severe 
health problems. These critical problems are costly.  

Correctional Service Canada has made the following estimates:  

• Eighteen percent of its male inmates had been hospitalized in a mental health facility at some time before their 
admission to federal prisons.  

• Forty percent of offenders in its custody have problems of moderate or serious substance abuse.  

• A potentially significant number of offenders suffer from fetal alcohol syndrome.  

• In federal institutions about 217 offenders have HIV/AIDS, a rate at least 10 times higher than in the general 
Canadian population.  

• About 24 percent of inmates and 14 percent of staff tested positive for tuberculosis.  

• Nineteen percent of inmates are known to be infected with hepatitis C.  

The proportion of offenders in Correctional Service Canada facilities who are over 50 years old is growing rapidly; from 
1993 to 1996, the number of inmates older than 50 and serving sentences of three years or longer grew by about 
10 percent. Of those offenders, about 24 percent had been convicted of homicide and about 38 percent of a sexual 
offence. In May 1996, there were 1,379 offenders between 50 and 90. Correctional Service Canada indicates that older 
offenders have a high incidence of multiple and chronic health conditions such as heart disease, diabetes, and cancer. It 
says that geriatric inmates cost up to three times more than others to maintain.  

 

5.2. Developing a Restorative Justice Programme -  200011 

– As emphasised in Part 1, the origins of the design of any RJ programme should come from the traditional practices 
of the community.  

o The community should be encouraged to reflect upon and record the values, principles and methods of 
conflict resolution historically practised by them.  

o However, it is equally true that those traditional methods will likely have evolved under recent historical 
influences, primarily colonialism, and the imposition of the European system of civil and criminal justice.  

o Any community will, with varying degrees of acceptance, incorporate the realities of these influences into 
the way members of the community have come to think about justice contemporarily.  

o That is, the degree to which the community can return to traditional methods has been affected by the 
harsh reality of a Constitutional Canada. 

– When thinking about the introduction of an RJ programme, the community must accept, at least at present, that the 
Attorney General of each province has the ultimate authority with respect to the administration of justice 1 under 
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10 Office of the Auditor General of Canada, The Criminal Justice System: Significant Challenges, Chapter 4, April 2002, http://www.oag-
bvg.gc.ca/domino/reports.nsf/html/0204ce.html 
11 Michael R. Peterson, Developing a Restorative Justice Programme, Part One, Justice As Healing Newsletter, Vol. 5, No.3 (Fall 2000) 
http://www.jahvol5no3.pdf 
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the Constitution of Canada12, and that the Constitution, which includes the Charter of Rights and Freedoms, is the supreme 
authority in the country.13  

o In pragmatic terms14 this means that RJ programmes in Canada, and in British  Columbia specifically 
require the participation of both the federal and provincial governments.  

 

5.3. Aboriginal Justice Strategy (AJS) Evaluation -200015 
 

5.3.1. Cultural Relevance 
– One of the long-term outcomes of the AJS is to meet Aboriginal needs through the availability of culturally 

appropriate community justice projects.  
o Results from case studies and interviews indicate that many of the projects funded through the AJS are 

based on traditional values, which means the procedures and dispositions are perceived as culturally 
relevant. 

o Though customs vary significantly, several examples include the use of circles, the inclusion of smudging 
and prayers, consensus decision-making, and equality of participants. 

o Dispositions are meant to address the underlying causes of criminal activity by addressing the needs of the 
‘whole’ person (spiritual, mental, emotional and physical) with the intention of restoring balance and 
harmony. 

o It is believed that individuals may find a ‘better way of being’ through cultural reintegration, which include 
sweat lodges, healing circles, traditional life-skills projects, Elder counseling, and performing community 
service hours in Aboriginal organizations. 

o A range of other restorative options are offered by projects, including counseling for alcohol and/or drug 
abuse, anger management courses, and restitution or an apology to victims.  

 
 

5.4. Diversity and Gender Equality16 

 
The Department continues to co-chair with British Columbia the Federal-Provincial-Territorial Working Group on 
Diversity, Equality and Justice, which deals with diversity issues from an inter-jurisdictional perspective. The FPT 
Working Group is refining the Integrated Diversity and Equality Analysis Screen (IDEAS) to better assist in the 
assessment of the potential impact of justice initiatives on Aboriginal people, persons with disabilities, youth and 
children, racial minorities, women and other vulnerable groups. 
 
Purpose 
 
Diversity analysis flows from the rights accorded to vulnerable groups under both the Charter and the various human rights codes. 
 
This screening instrument is intended to support recognition of those rights by providing a way to assess the impact 
policy initiatives could have on groups who frequently experience disadvantage in their dealings with the justice system, 
whether as parties to proceedings, as witnesses, as victims or as members of the public. Based on key guiding principles, 

 
12 Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, at s.92(14). Under s.91(27) the federal government makes the criminal law and the law on criminal 
procedure. Also relevant is s.91(24), which gives the federal government authority over “Indians and lands reserved for Indians.” 
13 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c.11. Section 52 states that the Constitution is the “supreme law of 
Canada.” 
14 The focus of this workshop does not require that I go into continuing progress in the definition of s.35 rights under the Constitution, although 
progress with respect to the Constitution is reflected in treaty negotiations, self-government agreements and other initiatives relating to the self-
determination of Aboriginal peoples. 
15 Department of Justice Canada, Evaluation Division, Final Evaluation Aboriginal Justice Strategy, Technical Report, October 2000 
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16 Department of Justice Canada, Performance Report, For the period ending, March 31, 2001 http://www.tbs-sct.gc.ca/rma/eppi-ibdrp/est-
bd/p3dep/dpr_i-m_e.htm#J 

http://www.tbs-sct.gc.ca/rma/eppi-ibdrp/est-bd/p3dep/dpr_i-m_e.htm
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it uses a few focussed questions to elicit information which might otherwise not come to the attention of decision-
makers. 
 
Diversity analysis does not attempt to determine whether an initiative should proceed; rather, it provides information on 
the impacts of the initiative on diverse groups. For some initiatives, alternatives may be suggested to modify the impact 
of the initiative on diverse groups. Upon completion of the analysis, decision-makers could assess the initiative in light of 
its impact and determine if the initiative should proceed or be modified. 
 
Guiding Principles  
 
Diversity analysis involves an assessment of the substantive equality of the outcomes a proposed initiative would 
produce for diverse groups; it is not accomplished by ascertaining that the initiative would treat everyone the same.  
 
Diversity analysis is most effective if applied early but should be continued throughout the policy development process.  
 
The Instrument 
 
To apply the diversity and equality screening instrument, the following questions should be addressed:  
 
Status  
 
What is the initiative; what is its purpose; what stage is it at; what research or consultation has been done; what is the 
target date for completion?  
 
Impacts  
 
a) What are the impacts (whether intended or unintended) of the initiative on individuals in, or brought into, the justice 
system, or on the public at large? 
 
b) Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership in any of 
the following groups? 
— women (please see "Diversity and Justice: Gender Perspectives — A Guide to Gender Equality Analysis") 
— racialized minorities 
— aboriginal people 
— religious groups 
— persons with disabilities 
— refugees 
— recent immigrants 
— youth and children 
— the elderly 
— social assistance recipients and the poor 
— gays, lesbians, transgendered and bisexual persons 
— persons who have difficulty functioning in either official language  
— persons with literacy problems 
 
c) Are there foreseeable specific impacts on individuals who can be identified by membership in more than one of these 
groups?  
 
 
Modifications  
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a) How could the initiative be modified to reduce or eliminate any identified negative impacts, or to create or accentuate 
positive ones? 
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b) If these modifications were made, would there be impacts on other groups in society or on the ability of the initiative 
to achieve its purpose?  
 
Further Research  
 
Given what has been learned in the analysis undertaken to this point, what additional research or consultation is 
desirable/essential to better appreciate the impacts of the proposal on diverse groups? 
 
 

                                                          

 

5.5. Restorative Justice/Criminal Justice–Identifying Some Preliminary Questions, 
Issues/Concerns - 199817 

• A number of questions emerge when contemplating the use of this set of principles as a guide to policy makers 
and program administrators. For example, further examination of the following is necessary: 
• The host of additional questions with respect to the extent to which this philosophical approach had been 

tested as a framework for justice in a modern, western industrial society. 
 

o It is evident from even a cursory review of the literature on restorative justice that there is little attention to 
diversity as analytical constructs. 

o The terminology of ‘victims’, ‘community’, and ‘offenders’ are invariably used without any kind of 
accompanying diversity analysis. 

o nor is there any analysis of the particular dynamics of violence and abuse in relation to other minority 
and marginalized members of society. 

o In a related vein, an equality rights analysis was nowhere to be found in the literature review. 
 
Consideration of Implications for Ethnic/Cultural Communities 

• There is an additional concern that the implications of these reforms for ethnic/cultural communities have not 
been studied in any kind of systematic or rigorous fashion. 

• ‘Reintegrative shaming’ that comes out of a family group conference may mean something positive for an 
offender in Australia but something completely different and not necessarily positive, for a Canadian. 

o This type of cultural and ethnic nuance has to be examined through research and consultation. 
 

• Further, where English is a second language, there is a need to ensure that translation services are an integral 
component of both local victim support services and  community-based restorative programs. 

• Representatives of ethnic/cultural communities need to be involved in the development of policy around these 
initiatives. 

o Extensive consultation with members of these communities should be conducted. 
o As well, there are victim service providers who are themselves members of these communities and/or 

have significant expertise with respect to the identification of the issues for offenders and victims who 
come from these communities. 

o Similarly, these same individuals are aware of what types of support services are required for victims 
from these communities. 
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5.6. The Incorporation of Dispute Resolution into the Criminal Justice System: Playing Devil's 
Advocate -1998 18  

Socio-Cultural Insensitivities 

• It has already been suggested elsewhere that some evidence exists to suggest that ADR is developing as a 
"white, middle-class" alternative to the conventional justice system75. The possibility that other ethnic groups 
and social classes may be, however inadvertently1976, excluded from participation is only one side of the socio-
cultural insensitivity issue. Perhaps the more insidious side is summarized in the charge by Delgado (1988) that: 

o "Relegating many problems to alternative forums is enormously beneficial to those in power. It takes 
the sharp edge off claims, diffusing them into generalized grievances to be worked out, harmoniously 
is possible, on a case-by-case basis. It is an excellent way of seeming to be doing something about 
intractable social problems while actually doing relatively little. It enables us to bury claims in a mass 
of irrelevant detail ADR, in short, is a powerful means of replicating current social arrangements and 
power distributions." 20 

• Delgado argues that, while the conventional justice process (imperfect as it may be shown to be) contains 
numerous safeguards against bias and prejudice (e.g., the jury selection process, judicial disqualification for bias, 
rules of evidence, etc.),21 ADR not only incorporates few, if any of these safeguards, it is actually championed 
for its lack of procedural rigor on the basis that the process is "speedy, flexible and nonintimjdating". 22By any 
analysis, informality and absence of procedural rigor must work to the advantage of some and the disadvantage 
of others. In all likelihood, Delgado argues79, ADR procedures will act to the advantage of the already 
empowered and the already enfranchised. He concludes by saying: 

o "When ADR cannot avoid dealing with sharply contested claims, its structureless setting and absence 
of formal rules increase the likelihood of an outcome colored by prejudice, with the result that the 
haves once again come out ahead'  

• Space precludes examining this problem in more detail but Delgado's arguments indicate some real cause for 
concern in this area. 

5.7. Re-examining culturally appropriate models in criminal justice applications -1997 23 

 

 
18 Montgomery, Andrew N. Restorative, Justice Canadian Forum on Civil Justice, The Incorporation of Dispute Resolution into the Criminal Justice 
System: Playing Devil's Advocate , 1998 http://www.law.ualberta.ca/centres/civilj/full-text/montgomery.htm 
19 Gehm, John R. 1998. Victim-Offender Mediation Programs: An Exploration of Practice and Theoretical Frameworks. Western Criminology Review, 
1(1). Located on the internet at http:llwcr.sonoma, edu/vlnl/gehm.html 

20 Loc. cit. footnote 64. 

21 Delgado, Richard. 1988. Law and Social Inquiry. Journal of the American Bar Association. Vol.13, No.1, at p. 150-151. 

22 Ibid. footnote 77, at p. 152. 
23 LaRocque, Emma "Re-examining culturally appropriate models in criminal justice applications" in Aboriginal Treaty Rights in Canada: Essays on 
law, equality and respect for difference. Ed. Michael Asch. UBC Press, 1997. ISBN 0774805803 cited in University of Saskatchewan, Books, Articles 
and Cases about Sentencing Circles, http://www.usask.ca/nativelaw/jah_scircle.html 
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5.8. The State, The Community and Restorative Justice - 1996 24 

– Customary and colonial law:  We had the opportunity to look at the imposition of colonial law onto a number of 
customary practices through a review of the literature about a wide variety of indigenous groups.  

 Although this study was not exhaustive and the sources suffered from the usual weaknesses of 
contemporary science including ethnocentrism we believed we could see a pattern in the way in which the 
meetings of customary and colonial approaches to social harm were determined. 

 "The most prominent pattern which emerges from the case studies indicates that attempts to 
accommodate customary law have often been at the expense and integrity of the Indigenous form.  

 In each case the Indigenous model has evolved in the direction of emulating the philosophy, principles, 
and practices of the dominant colonial approach to the administrative of justice. ...This trend of the 
displacing of customary law to a lower status is apparent when one looks more specifically at certain 
junctures in the justice system of the countries discussed in the case studies." 25  

 

 
24 Ron Schriml, (Director of Prairie Justice Research, University of Regina, and Professor at the School of Human Justice, University of Regina. 
Professor Schriml has had a long standing interest in researching and teaching about alternatives to current criminal justice practices, particularly in the 
development of restorative and community justice.) The State, The Community and Restorative Justice, Justice as Healing vol.1 No. 1 (Spring 1996) 
http://www.usask.ca/nativelaw/jah_schriml.html 

25 Schriml, R. & Gianoli, M. "The Interface of Customary and Colonial Law", presented at the Western Association of Sociology and Anthropology 
Annual Meeting, Winnipeg, 1985 p. 24-25 cited in. Ron Schriml, The State, The Community and Restorative Justice, Justice as Healing vol.1 No. 1 
(Spring 1996) http://www.usask.ca/nativelaw/jah_schriml.html 
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6. Relevant Documents, Studies and Practices – USA 

6.1. Resolving Disputes Locally: Alternatives for Rural Alaska - 199226 

Cultural Cohesiveness.   The three organizations studied differ in the degree of cultural cohesiveness within their 
communities and their participants.  Sitka's tribal court operates in the fourth-largest Alaska community and serves not only 
Tlingit, but also other Alaska Natives and Indians from other states.  Indianness predominates among Sitka Tribal Court 
disputants, although some are non-Indians related through marriage or joint parenthood to Indian disputants.  In Minto, 
participants are more alike, ethnically and culturally, than they are different.  In contrast to these two, PACT offers 
conciliation services in Barrow to a wide range of cultures.  Cultural or ethnic cohesiveness of the community may be helpful, 
but does not appear to be at all necessary. 
 
 

6.2. Restorative Justice When the System is the Offender -200227  

 
Restorative justice policies and programs have been gaining momentum in the criminal justice system for the past 25 
years. It is estimated that 45 or more states have active restorative justice programs, many of them partially supported by 
state and county governments.  
 
Clearly the restorative justice community is doing good work. The restorative justice approach to restoring offenders and 
strengthening the community has provided the criminal justice system with a much-needed alternative. A high level of 
satisfaction with the outcome of such programs instills confidence in a system where confidence has eroded for many 
whites. For many Native Americans and other people of color groups, confidence in the system is non-existent.  
 
Minorities dealing with these systems see clearly that the system is racist. Racial profiling is illegal. Discrimination based 
on race is illegal. By engaging in these practices, the legal system itself is breaking the law and therefore fits the offender 
profile in the restorative justice model.  
 
The restorative justice model uses processes such as victim-offender conferencing and victim-offender mediation as a 
way to promote offender accountability, victim involvement and community participation. Victim advocates are 
concerned that criminals are ready to admit their wrong before they can get involved in these kinds of programs. It is 
equally important for victim advocates and restorative justice volunteers to expand their definition of victim. It must 
include people of color and Native Americans who-even if guilty of the offence they are charged with-can still see 
themselves as victims. People of color and Native Americans are targeted by the legal system, making it an offender. In 
the restorative justice atmosphere, offenders are compelled to account for the wrongs they have done, empathize with 
the victim and realize the impact of their actions on the victim.  
 
The restorative justice volunteer should be prepared to respond to the person of color who says, "Wait a minute, let me 
tell you what has happened to me since this all started."  
 
For example, the American Bar Association's Facts about Children and the Law says, "In the United States, there is a strong 
Disproportionate Minority Confinement (DMC). African American and Latino youth are over represented at every level 
of the juvenile justice system. . . . Minority youth are less likely be released pending trial, less likely to be represented by a 
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26 Alaska Judicial Council, Resolving Disputes Locally: Alternatives for Rural Alaska, August 1992, http://www.ajc.state.ak.us/Reports/rjrepframe.htm 
27 Conrad Moore, He works half-time with Mennonite Central Committee U.S. as co-coordinator for the Damascus Road anti-racism process and half 
time with MCC East Coast peace education, Restorative Justice When the System is the Offender, Conciliation Quarterly Vol. 20, No. 3 
http://www.restorativejustice.org/rj3/Feature/MARCH2002/Conciliation/system.htm 
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lawyer, more likely to be convicted, and more likely to be sentenced to secure detention than their white counterparts 
who commit the same type of offense. Non-white youth are more likely to be placed in public secure facilities, while 
white youth are placed in private facilities or diverted from the juvenile justice system." Diverted to restorative justice 
programs.  
 
Similarly a report released in April, 2000, commissioned by the Building Blocks for Youth Initiative, a coalition led by 
the Youth Law Center, has been called the most comprehensive effort ever to quantify DMC. The report titled And 
Justice for Some reports that African American youngsters comprise 15 percent of the youth population (10 to 17 year-
olds) but represent 26 percent of total youth arrested. Data from Amnesty International's fact sheet, War on Juveniles, puts 
African-American youth at a startling 30 percent of youth arrested, 40 percent of youth held in custody, 50 percent of 
the cases transferred to adult courts, and 58 percent of the youth sent to adult prison. At least 47 states have adopted 
laws that allow children to be tried as adults. The justice decision-makers view African American and Latino youth as 
more dangerous. Therefore they believe they are responding to a statistical imperative.  
 
In the midst of these staggering statistics, federal and state governments are turning to the restorative justice model. 
Many restorative justice programs get their start working with nonviolent juvenile offenders. The restorative justice 
model conflicts with the current retributive, punitive and racist system. That's good.  
 
People of color and Native Americans are targeted by the legal system, making it an offender.  
 
In some ways, restorative justice is in its infancy and is dependent upon the current system to feed it. However, without 
naming racism and taking a stand, it is perpetuating the status quo rather than conflicting with it. Restorative justice 
initiatives have the opportunity to affect the criminal justice system and gain credibility with the community of color by 
declaring themselves anti-racist organizations. Institutions should have clear, measurable goals to live out that declaration 
in their institutional life. "Nevertheless," you may ask, "racism is such a large problem. What can my little struggling 
organization do about it?"  
 
The first step could be to adopt an antiracist institutional identity. Board members, staff and volunteers should have 
anti-racism training. Second, they should serve notice to the system that they are anti-racist and are monitoring cases 
referred to them. Visionary state and local governments could, through education, see how this may help them to get 
their DMC numbers down.  
 
However, the focused goal here is for restorative justice agencies to operate in anti-racist ways.  
Credibility will increase in the community of color and restorative justice will achieve a new level of integrity once racism 
is named and restorative justice agencies claim an anti-racist identity.  

Credibility will increase in the community of color and restorative justice will achieve a new level of integrity 
once racism is named and restorative justice agencies claim an anti-racist identity.  
 
At the core of racism are power, privilege and preference for white people. The reason for the Disproportionate 
Minority Confinement rate is racism-clear and simple. Victim offender mediation volunteers, restorative justice trainers, 
board members and other staff have without hesitation admitted that they know there is racism in the system. Many are 
eager to break racism's stranglehold. Some are beginning to work at it. We cannot educate racism away but can work at 
dismantling it. The restorative justice community can influence these institutions rather than perpetuate the status quo.  
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7. Relevant Documents, Studies and Practices – International 
 

7.1. Restorative Justice Programs in Australia - 2001 28 

Restorative justice and Indigenous communities 

• Perhaps the most controversial aspect of restorative justice programs in Australia concerns the question of 
their appropriateness and effectiveness in Indigenous communities.  

o Cunneen (1997) summarised the criticisms as follows:  
 a failure of those setting up restorative programs to negotiate and consult with Aboriginal 

communities and organisations;  
 concerns about the discretionary powers of police over access to programs;  
 inadequate attention to cultural differences;  
 the undermining of self-determination through a tokenistic recognition of Indigenous rights.  

o Bargen has addressed this subject from an operational point of view. In reviewing the first year of 
operation of the NSW program in 1999 she observed:  

 '...disappointingly, but perhaps not surprisingly, the Act is not yet working as it should in 
Indigenous communities. Cautioning rates and conference referral numbers for Indigenous 
children and young people remain low in many parts of the state. I 

 It is not always possible for an administrator to appoint an Aboriginal convenor in all 
appropriate cases. Many Indigenous people are still not aware of the existence of the Act nor 
of the part they can play in its operation nor of its potential to reduce the entry of significant 
numbers of Aboriginal children into the juvenile justice and ultimately adult criminal justice 
systems' (unpublished, p 19).  

o Wundersitz (1996) in her South Australian evaluation also observed that conferences did not appear 
to be working as well for Aboriginal cases, with around 12 percent of Aboriginal youths failing to 
appear for conferences. 

 However, she noted that steps had been taken to address some of their special needs: 
wherever possible an Aboriginal conference convenor was assigned to the case and, rather 
than attempting contact by phone, these convenors preferred to visit Aboriginal youth and 
their families at home. 

 Wundersitz suggested that '[T]his face to face contact is important in breaking down some of 
the mistrust which Aboriginal people often feel towards the criminal justice system, and it 
makes it easier for the coordinator to identify who, of the extended kin network, needs to be 
invited to the conference' (p 117-118). 

 Similar efforts are being made in NSW and Queensland too (Strang & Braithwaite 
forthcoming).  

Restorative justice and ethnic communities 
• Problems exist in extending the reach of the new legislation into ethnic communities.  
• The 'structural' criticism of conferencing concerns its inability to address the social causes of crime, while at the 

same time both referral practices and the conference process itself may favour middle class, articulate 
participants.  

• Despite the criticisms of Cunneen (1997) and others (see for example Kelly & Oxley 1999) about strategies to 
involve minority groups, much effort has been made in NSW to rectify this situation: for example, 
administrators in the Sydney region in 1999 used an innovative recruitment and training method developed in 
close association with those communities, resulting in an extra fifty new convenors.  

 
28 Criminology Research Council, Heather Strang, Director, Centre for Restorative Justice, Research School of Social Sciences, Australian National 
University A Report to the Criminology Research Council, Restorative Justice Programs in Australia, March 2001, 
http://www.aic.gov.au/crc/oldreports/strang/adult.html 
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7.2. Restorative Justice in Diverse and Unequal Societies -199929  

 
29 Kathleen Daly School of Criminology and Criminal Justice 
Law in Context (forthcoming, 2000) Special Issue on Criminal Justice in Diverse Communities, Vol. 17 (June). 
Biographical note: K. Daly is Associate Professor, School of Criminology and Criminal Justice, Griffith University, 
Brisbane. October 1999Restorative Justice in Diverse and Unequal Societies http://www.gu.edu.au/school/ccj/kdaly_docs/kdpaper5.pdf 
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** See remainder of document on line for references 
 
 

7.3. Restorative Justice: The Public Submissions-199830  

Cultural Issues 

Overview 
Mäori 
Pacific peoples 

Overview  

                                                           
30 Ministry of Justice – New Zealand - Restorative Justice:  The Public Submissions First published in June 1998, © Crown Copyright 
http://www.justice.govt.nz/pubs/reports/1998/restorative_justice/ex_summary.html 
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Some submissions had reservations about the consideration of cultural issues:  

Justice must result in "like" cases being treated in "like" ways. Culture should never be used as an excuse for 
undermining the application of justice. Culture must never be used to invoke "soft" options in response to offending.  

Sensitivity to any culture should be determined on a case by case basis. This could be Celtic, Asian, Mäori, Tokalauan or 
anything else. We are a multi-cultural society with high proportions of certain categories. Sensitivity however, should not 
be used as a basis for changing the pre-determined rules. (Christian Coalition, 46)  

The desire to make the justice system more culturally relevant was also seen as looking backwards to the past.  

However, others believed that for the justice system to be effective it had to be culturally appropriate. Some even saw 
restorative justice as moving beyond cultural appropriateness to a more appropriate approach generally:  

While Moana Jackson (1988) has argued that many Mäori feel alienated from Western criminal justice systems, it is 
equally the case that many Päkehä also feel the current system has little relevance to their lives. The reasons for setting 
up restorative justice then should not be based on the premise that it is culturally relevant, as the process is one which 
could be "relevant" to all cultures in New Zealand. (Carbonatto, Thorburn & Pratt, 62)  

The point was made that all ethnic groups needed careful consideration and that new settlers, in particular, need help 
with coming to terms with the justice system. Age, class and gender were mentioned as well as ethnicity, with some 
respondents feeling strongly that people in many groups need support in dealing with the present "male Päkehä system". 
(National Council of Women, 40)  

Several submissions commented on the usefulness of data collected overseas. Some referred to successful overseas 
initiatives, arguing that much could be learnt from them, while others argued that it was also vital to study systems in the 
New Zealand context (seven submissions). The submission of the New Zealand Mäori Council also noted that 
indigenous justice processes in other countries are based on restorative principles.  

Maori  

This section considers the submissions that commented on cultural issues in relation to Mäori. The views described, 
while including those made by Mäori, are not necessarily representative of Mäori opinion.  

Eleven submissions viewed the existing system as culturally inappropriate for, and failing Mäori. Six submissions referred 
to the over-representation of Mäori in a number of statistics such as suicides in custody, prison inmates, and recidivist 
offending.  

In general terms, restorative justice was seen in seven submissions as being potentially more culturally sensitive than the 
existing justice system. Culture and ethnicity was seen as an area in need of exploration and careful consideration. 
Therefore, for restorative justice to be effective, it was believed that attention must be paid to cultural issues. Calls for 
restorative justice were seen as recognising diversity, with two submissions stating that restorative justice had the 
potential to provide for cultural diversity while preserving a single justice system. Five submissions suggested that much 
could be learnt from Mäori, and that restorative justice was not necessarily a new paradigm for all cultures in New 
Zealand.  

A view was that restorative justice could:  

...provide a complementary system of justice which can reside within the communities of New Zealand, both Päkehä and 
Mäori, and which can operate alongside court-based processes as an integral part of the whole system. (New Zealand 
Mäori Council, 112)  
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Restorative justice was also seen as potentially providing a mechanism whereby the power of Mäori communities could 
be affirmed and strengthened. As Mäori would then have a defined interest in the justice system, it would be more likely 
to command their respect.  

Reference was made in 10 submissions to existing programmes and informal processes currently in operation under 
similar principles to restorative justice. These included several marae-based initiatives. Seven submissions saw value in 
marae-based programmes.  

For iwi to bring back the Tribal Committees to focus on Youth Justice and Adult Justice for petty crimes. Also utilising 
the Justice of the Peace for those areas. (Te Runanga o Ngati Hine, 28)  

Another suggested:  

In recent years there have been a number of experiments which have aimed to revive aspects of traditional practice, for 
instance in dealing with sex offenders through "marae justice", by holding judicial hearings on marae, and in dealing with 
young offenders on marae. However, these are relatively minor changes to fundamentally Western process that do not 
go to the heart of a Mäori perspective. (New Zealand Mäori Council, 112).  

Other alternatives to existing sanctions for Mäori were proposed, with community-based options being viewed as 
preferable. State intervention in these programmes would be problematic, serving to compromise the mana of the 
programmes. Several submissions suggested that any restorative initiatives on the marae would need to be appropriately 
resourced, with adequate training for facilitators in cultural matters and mediation techniques.  

Cross cultural issues were also discussed. Difficulties were anticipated where victims and offenders were members of 
different cultural communities, particularly those with no restorative tradition. Non-Mäori discomfort with marae-based 
programmes was identified in several submissions as a potential barrier to restorative programmes but there was also a 
view that these issues could also be addressed.  

Several submissions noted that processes such as discussion, and family and community group conferences were familiar 
to Mäori and other traditional indigenous justice systems. Four suggested that such systems also had parallels to 
restorative processes. The Children, Young Persons and Their Families Act was seen as moving towards, or having the 
potential for more restorative and more culturally responsive outcomes. One submission believed that family group and 
community group conferences were more appropriate for adults in cultures where family ties were stronger (such as 
Mäori societies). Other submissions also noted the importance of whänau and community involvement to Mäori.  

However, restorative justice as a means of making the law more culturally relevant for Mäori was explicitly rejected by 
some.  

Recent reforms to children and young persons law and the introduction of family group conferences into this area are 
heralded as injecting a Mäori dimension into this part of the justice system. The call for a restorative justice system 
justifies itself in a similar manner stating that such a system is more akin to Mäori dispute resolution. We do not support 
the implementation of a restorative justice system on the basis of it making the law culturally relevant. Such justification 
ignores the call for pluralism in the law and diminishes the legitimate demand for tino rangatiratanga made by writers 
such as Moana Jackson. (Dunedin Community Law Centre, 5)  

Another submission believed that a restorative justice model integrated with the justice system could be seen as a 
criminological advance but not as an institutional expression of Treaty partnership since:  

...Mäori processes cannot be in a position of subservience to Päkehä ones. (Auckland Unemployed Workers Rights 
Centre, 33)  

Six submissions stated that in accordance with the Treaty (especially Article 2) and the principle of self determination, 
Mäori should be free to develop their own justice systems or seek justice on marae. One submission viewed restorative 
justice as being in accordance with the Treaty as it was seen to protect the rights and property of Mäori, while another 

Page 44 of 47 



Research Framework for a Review of Community Justice  
Community Justice – Culture/Tradition/Diversity 

 
mentioned that consideration of the Treaty should be a base objective of any restorative programme, and that the 
Crown's obligations to Mäori must be honoured. Colonisation and the history of Mäori in relation to the Treaty were 
also mentioned in two submissions as essential considerations when developing policy on restorative justice.  

One submission stated:  

Much research is needed in order that we are able to assess the cultural relevance of the proposed restorative process. 
The notion that the restorative process strongly accords with the concept of Tikanga Mäori is unacceptable. (National 
Collective of Independent Women's Refuges, 107)  

Others saw restorative justice itself located in indigenous sovereignty movements.  

Pacific Peoples  

A total of 14 submissions made reference to Pacific peoples. Many of these commented generally rather than specifically 
in relation to various cultural traditions and the responsiveness of the criminal justice system. A number of submissions 
suggested that restorative justice had to be culturally relevant and that traditional practice should be looked at first as a 
way of achieving justice.  

Two submissions were made from a Samoan perspective. One confirmed that the Samoan community was capable of 
restorative justice in its holistic sense and proposed practical joint ventures.  

Our definition of restorative justice from a Samoan perspective encapsulates "relationship" in all its meanings. It 
encapsulates our culture, our spirituality, our gender arrangements, and the healing of relationships. Healing of 
relationships involves the support systems for victim and offender. Examples of these systems include extended families, 
churches, the traditional matai system and our community. We are keen to seek ways where we can work together to 
seek positive outcomes for victims and offenders, especially within the Samoan context. (Ete & 7 others, 92)  

The other submission reinforced the importance of involving extended family, political and religious leaders and matai if 
restorative justice was to work for Samoan offenders. This also proposed a "Fautua" - a group comprising each race 
represented in New Zealand to sit at all cases of their respective peoples and advise judges on appropriate sentences.  

 

7.4. Restorative Justice - 1996 31 

In what ways might restorative justice enhance the cultural responsiveness of the criminal justice system?  

What cultural issues are important to consider?  

Cultural Relevance  

The introduction of family group conferences in the juvenile jurisdiction in New Zealand came partially from pressure 
from Maori to restore traditional processes of conflict resolution. While the English-derived system of justice recognises 
the rights and responsibilities of groups who register a corporate identity, and in some instances of families, in the 
criminal jurisdiction it takes a singular approach based on the responsibility of individual offenders for their crimes. Such 
offences are perceived as having been committed against both an individual victim and society in general, with these dual 
interests being represented by the state. The Maori system was derived from views of kinship and obligation involving 
the whanau of both the offender and the victim and a real and close relationship (Jackson, 1988). Pacific Island 
traditional responses to crime have similarly involved a collective rather than an individual approach (Anisi, 1993) as 
have those of the first nation peoples in North America (Zehr, 1995). The adoption of restorative programmes as a 
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response to adult offending in New Zealand might therefore contribute to a more culturally relevant response to 
offending by providing traditional decision-making models and approaches.  

However, there is not necessarily any more agreement among Maori than among Pakeha or other groups that such 
systems are appropriate or would work in modern times. In a recent study (MRL, 1995), some Maori did not accept 
there was a need to move from the current criminal justice system. Alternatively, others felt that a restorative approach 
would address a number of the current system's inadequacies. While some would have preferred a move to marae justice, 
they questioned the efficacy of this because of the disassociation of young Maori from their whakapapa (cultural 
identity), and the consequential absence of essential elements for success. There was a number of Maori who rejected the 
concept of Pakeha-based justice in all its forms, including as part of a restorative approach.  

In a recent small study involving Maori, Tauri and Morris (1995) identified clear support for moving towards Maori 
justice practices. However, it was recognised that this would not be without its difficulties. Some of these would arise 
when the victim and offender were from different cultures.  

Other possible difficulties include the identification of communities for alienated urban Maori, the loss of cultural 
knowledge in many young Maori and the location of control of any Maori-based system. 
 
 

7.5. Putting Aboriginal Justice Devolution Into Practice – 1995 32 
The View from Government  
– The experience of governmental involvement in negotiations respecting devolution of justice authority to 

Aboriginal communities highlights two important constraints to the process. 
o First, there appears to be an unwillingness (or inability) on the part of governments to deal with anything 

outside a limited range of organizational types. 
 The main consequence of the first constraint is that governments give a strong preference to aboriginal 
organizations that look a lot like their own structure, i.e.,  
• hierarchical, with one point at the top,  
• an institutional separation of the administrative from the political, 
• clear lines of authority which remain the same in different contexts, 
• the use of double entry accounting, and  
• a separation of administration from the other functions in the community.   

o Second, in communicating about issues related to Aboriginal people and justice, governments rely on a limited, 
technical and highly conventional way of communication, namely through the over-use of written documents. 
 The second constraint, the preferred mode of communication of governments, leads to an over reliance on  

• formal written proposals,  
• audits statements,  
• written evaluations, etc.   

o These two constraints clearly affect the relationship between governments and Aboriginal communities. 
 Communities needs are transformed into written documents.   
 Governmental responses to needs become "initiatives", i.e. "things" which can then be administered.   
 What may once have been "political" becomes "administrative".  

 
– Part of the challenge of those working in non-Aboriginal governments is to be open to and supportive of the 

unique organizational forms that have and will continue to arise as Aboriginal people in difference circumstances 

Page 46 of 47 

                                                           
32 Charles Horn (Canada) cited in The International Centre for Criminal Law Reform and Criminal Justice Policy and The School of Criminology, 
Simon Fraser University and with the support of The Department of Justice Canada and The Ministry of the Attorney General of British Columbia, 
Putting Aboriginal Justice Devolution Into Practice: The Canadian And International Experience 
Workshop Report, July 5-7, 1995 http://137.82.153.100/Reports/Aboriginal.txt 

http://137.82.153.100/Reports/Aboriginal.txt


Research Framework for a Review of Community Justice  
Community Justice – Culture/Tradition/Diversity 

 
create new and evolving modes of collective behavior, and to resist the temptation to channel everything through 
the few models that are currently found to be acceptable.   

– The challenge for Aboriginal people is to create, or re-create, collective practices which reflect the culture of the 
specific group, but are also durable enough to survive in increasingly difficult, and in some cases openly 
antagonistic, circumstances. 

 

7.6. Resolving Disputes Locally: Alternatives for Rural Alaska - 199233 

Use of Tribal Courts by Non-Natives.  Non-Natives voluntarily used or cooperated with tribal courts in the resolution of 
children's and family matters, and civil regulatory cases.  This indicates that the tribal courts can serve citizens of all races in 
the state in their capacity as local dispute resolution organizations. 
 

7.7. The Consequences of Modernity -199034 

This is a classic treatise on modernity by one of world's leading sociologists. It discusses how modernity arose, and 
became a global phenomenon. Particularly significant are the analyses of the kind of processes that it has unleashed, and 
the risks and promises that modernity holds out for human life. Of special relevance here are three ideas. First, Giddens 
argues that modernity has been shaped by Western culture with its particular values and structures. Accordingly, 
traditional societies and cultures, such as Aboriginal systems, experiencing modernity are subject to powerful but subtle 
pressures to reproduce these values and structures, whether in the field of justice or some other field. Secondly, Giddens 
discusses processes of modernity such as "distanciation" (i.e. social relations are no longer tied to particular locales), and 
"disembedding" (i.e. 'lifting out' understanding of social relations from local contexts) which provide the legitimizing 
basis for the increasing reliance on professional and technical experts. Clearly, to the extent that the local context is 
deemed to be an essential feature of social relations, and/or there is insufficient trust in professionals, community-based 
programs in justice (e.g. treatment programs) will be more strongly emphasized. Thirdly, Giddens notes that modernity 
brings an increased risk of the growth of totalitarian power at the same time as it holds out the promise of multilayered 
democratic participation.  
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	This chapter should be read closely with the chap
	The origins of the design of any restorative/community program should come from the cultural/traditional/contemporary practices of the community. The community should be encouraged to reflect upon and record the values, principles and methods of conflict
	Is it that those traditional methods will likely have evolved under recent historical influences and the impositions of civil and criminal justice? Any community will, with varying degrees of acceptance, incorporate the realities of these influences into
	What are the impacts (whether intended or unintended) of the restorative community justice on individuals in, or brought into, the justice system, or on the public at large?
	Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership in any of the following groups?
	— women \(please see "Diversity and Justice: Gen
	Are there foreseeable specific impacts on individuals who can be identified by membership in more than one of these groups?
	How could restorative community justice be modified to reduce or eliminate any identified negative impacts, or to create or accentuate positive ones?
	If these modifications were made, would there be impacts on other groups in society or on the ability of restorative community justice to achieve its purpose?
	There is also a reality that most communities have significant non-aboriginal populations which must be accommodated in any new justice approaches.
	Whitehorse will continue to have considerable aboriginal population which is likely to remain under the jurisdiction of the existing system whatever the outcome of administration of justice negotiations in communities.
	Traditional Knowledge: The most obvious departure
	Translated into English, IQ refers to the traditional knowledge of Inuit. What the IQ policy is and its relationship to the workings of the various departments is still being sorted out.
	The example readily presented (by most Nunavut government officials, including those in the Department of Justice) to describe the role of IQ in policy development is the incorporation of the knowledge of Inuit hunters with western scientific knowledge
	What IQ means for the justice system is not so apparent but this approach could compliment the recommendations of the NSDC.
	Certainly, improvements in the technical administration of justice and approaches to the justice system that are culturally sensitive would benefit all people who encounter the justice system in Nunavut.
	Most of the documents listed in Appendix #1 noted that community-based justice initiatives responded to repeated calls for more community involvement in the justice system, and for resolution mechanisms that are responsive to traditional Inuit ways and c
	Question: In your opinion, would alternative measures in certain cases make it possible to revive or apply traditional methods for resolving conflicts?
	Answer
	· -must be careful that "traditional methods" or�
	Question: Is the justice committee as described in the Working Document in harmony with your cultural values?
	Answer
	· -the Committee is still very much rooted in th�
	· -in terms of the "committee" being within our �
	Culturally inappropriate community -based justice models
	Like many other community justice initiatives, Pauktuutit is concerned that the alternative measures provisions of Bill C-41 will sanction and result in the implementation of aboriginal models that do not relate to Inuit, or will focus on the needs of th
	Community-based systems are also said to offer Inuit and other Aboriginal communities the chance to deal with accused and offenders in ways that are more consistent with our own traditional cultural values. The expectation is that this will lead to less
	empower a community to deal with its own problems in a way that meets broader social goals, not just narrow legal ones. (p. 85:8)
	#20 - "The demands for the return of the traditional systems of justice must be balanced against the needs of women and children not to be forced into reconciliation nor should they be required to surrender access to the mainstream justice initiatives.."
	The reference to the "return to traditional systems" begs the question, who is requesting this and when they are, what are they really requesting? This phrase suggests that there are "systems" or "practices" within aboriginal cultures that are well known
	What does it matter that an alternative initiative or system is identified as "aboriginal"? If it is the code for sanctioning greater inequalities and practices that put women and other victims at greater risks this has to be specifically addressed. A pr
	We would certainly advocate that all alternatives are subject to the Charter, however, we know from our experiences in the Constitution negotiations and Aboriginal Justice Reform inquiries, that law makers, politicians and others that are not Aboriginal
	regardless of the system or practice being used. Self government rights do not collectively sanction internal inequalities based on gender or any other of the enumerated or non-enumerated grounds of the Charter. However, there appears to be a certain deg
	these alternatives are appropriate in addressing the "needs" or "interests" of victims. I do not mean culturally-appropriate, but rather or not they are appropriate in promoting equality among its members and not undermining the individual rights of thos
	The reference to "systems" also implies not only that these systems exist but that there is a certain degree of homogeneity among Aboriginal peoples and within each indigenous people grouping, which is in fact not the case. Within Inuit communities in Ca
	yourself. Having said this, the predictability and professed universalism of the existing system may be more appealing because it is well known and experienced by many.
	There are certain safeguards in place in the existing system along with infrastructural supports where victims have some protection. So, if these are not available in the alternatives, then it would seem likely that women ultimately will choose what offe
	the existing system gets interpreted as not supporting "their own" system. This further alienates the women and places unbearably, yet intangible, pressure making it difficult for them to choose the existing system.
	In the context of Inuit culture, there is nothing so exact, complete as a "traditional system" or "traditional practices" you can immediately identify and implement. The traditional practices such as a shaming song, parties individually fighting one anot
	There seems to be a practice adopted by those who write about aboriginal justice reform wherein they refer to "community-based initiatives" and "traditional practices" as if they are synonymous. People may be calling for 'community participation' but tha
	There is a need for clarity and distinction between conventional community-based initiatives and traditional practices. These are seen to be one in the same by many observers. There is an assumption that because the members of the community are aborigina
	It would be useful to examine the system or practice being advocated in the community (regardless of whether it is a traditional practice or a community-based initiative involving community people. designed by and implemented by local people), in terms
	The right to choose between the systems or practices means that one of the group of rights, those of the accused, no doubt will be focused upon. Ultimately the "rights" of the accused vis-a-vis the "needs" or "interests" of victims, are perceived as para
	choose, unless standards sanctioned by laws were in place that provided guidelines to be followed when making the choice, ultimately means the choice of the accused will prevail. The amendments to Bill C-41 regarding Alternative Measures and their use ar
	This begs the questions, how do you ensure the victim has a say in this determination or choice of what route to follow and that the victim is able to fully participate without coercion, harm or fear of reprisals? These questions must be asked and their
	Individuals in the justice system must be sensitive, they must unlearn racism and they must be culturally aware without romanticizing Aboriginal life and culture. (p. 3)
	Many have held that traditional Inuit mechanisms for social control and addressing anti-social acts are ineffective in the modern world.
	This is the result of both the policies that have oppressed Inuit communities, creating dependency and, in some cases, powerlessness, as well as the fact that many of the crimes that occur today did not occur in the past.
	However, the voices in this collection indicate that the spirit that guided the traditional mechanisms can be incorporated into modern-day situations and community-based initiatives.
	Traditional goals had both proactive and reactive elements. Traditional mechanisms created an environment that prevented anti-social acts, as well as a process that adequately addressed the issue(s) at hand, attempting to heal the parties to the offenc
	These are goals that can be attained through mode
	Amalgamating tradition with modern is a theme that underlies many of the initiatives underway.
	Cultural Elements in the Program - When offenders are addressed in their own language by the Magistrate/Justice of the Peace, offenders, victims and community residents are more comfortable in the court setting. Ultimately charges are dealt with more rea
	Eighteen percent of its male inmates had been ho�
	Forty percent of offenders in its custody have p�
	A potentially significant number of offenders suffer from fetal alcohol syndrome.
	In federal institutions about 217 offenders have�
	About 24 percent of inmates and 14 percent of st
	Nineteen percent of inmates are known to be infe�
	As emphasised in Part 1, the origins of the design of any RJ programme should come from the traditional practices of the community.
	The community should be encouraged to reflect upon and record the values, principles and methods of conflict resolution historically practised by them.
	However, it is equally true that those traditional methods will likely have evolved under recent historical influences, primarily colonialism, and the imposition of the European system of civil and criminal justice.
	Any community will, with varying degrees of acceptance, incorporate the realities of these influences into the way members of the community have come to think about justice contemporarily.
	That is, the degree to which the community can return to traditional methods has been affected by the harsh reality of a Constitutional Canada.
	When thinking about the introduction of an RJ programme, the community must accept, at least at present, that the Attorney General of each province has the ultimate authority with respect to the administration of justice 1 under the Constitution of Canad
	In pragmatic terms� this means that RJ programmes in Canada, and in British  Columbia specifically require the participation of both the federal and provincial governments.
	
	
	Cultural Relevance



	One of the long-term outcomes of the AJS is to meet Aboriginal needs through the availability of culturally appropriate community justice projects.
	Results from case studies and interviews indicate that many of the projects funded through the AJS are based on traditional values, which means the procedures and dispositions are perceived as culturally relevant.
	Though customs vary significantly, several examples include the use of circles, the inclusion of smudging and prayers, consensus decision-making, and equality of participants.
	Dispositions are meant to address the underlying 
	It is believed that individuals may find a ‘bette
	A range of other restorative options are offered by projects, including counseling for alcohol and/or drug abuse, anger management courses, and restitution or an apology to victims.
	The Department continues to co-chair with British Columbia the Federal-Provincial-Territorial Working Group on Diversity, Equality and Justice, which deals with diversity issues from an inter-jurisdictional perspective. The FPT Working Group is refining
	Purpose
	Diversity analysis flows from the rights accorded to vulnerable groups under both the Charter and the various human rights codes.
	This screening instrument is intended to support recognition of those rights by providing a way to assess the impact policy initiatives could have on groups who frequently experience disadvantage in their dealings with the justice system, whether as part
	Diversity analysis does not attempt to determine whether an initiative should proceed; rather, it provides information on the impacts of the initiative on diverse groups. For some initiatives, alternatives may be suggested to modify the impact of the ini
	Guiding Principles
	Diversity analysis involves an assessment of the substantive equality of the outcomes a proposed initiative would produce for diverse groups; it is not accomplished by ascertaining that the initiative would treat everyone the same.
	Diversity analysis is most effective if applied early but should be continued throughout the policy development process.
	The Instrument
	To apply the diversity and equality screening instrument, the following questions should be addressed:
	Status
	What is the initiative; what is its purpose; what stage is it at; what research or consultation has been done; what is the target date for completion?
	Impacts
	a) What are the impacts (whether intended or unintended) of the initiative on individuals in, or brought into, the justice system, or on the public at large?
	b) Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership in any of the following groups?
	— women \(please see "Diversity and Justice: Gen
	c) Are there foreseeable specific impacts on individuals who can be identified by membership in more than one of these groups?
	Modifications
	a) How could the initiative be modified to reduce or eliminate any identified negative impacts, or to create or accentuate positive ones?
	b) If these modifications were made, would there be impacts on other groups in society or on the ability of the initiative to achieve its purpose?
	Further Research
	Given what has been learned in the analysis undertaken to this point, what additional research or consultation is desirable/essential to better appreciate the impacts of the proposal on diverse groups?
	A number of questions emerge when contemplating the use of this set of principles as a guide to policy makers and program administrators. For example, further examination of the following is necessary:
	The host of additional questions with respect to the extent to which this philosophical approach had been tested as a framework for justice in a modern, western industrial society.
	It is evident from even a cursory review of the literature on restorative justice that there is little attention to diversity as analytical constructs.
	The terminology of ‘victims’, ‘community’, and ‘o
	nor is there any analysis of the particular dynamics of violence and abuse in relation to other minority and marginalized members of society.
	In a related vein, an equality rights analysis was nowhere to be found in the literature review.
	Consideration of Implications for Ethnic/Cultural Communities
	There is an additional concern that the implications of these reforms for ethnic/cultural communities have not been studied in any kind of systematic or rigorous fashion.
	‘Reintegrative shaming’ that comes out of a famil
	This type of cultural and ethnic nuance has to be examined through research and consultation.
	Further, where English is a second language, there is a need to ensure that translation services are an integral component of both local victim support services and  community-based restorative programs.
	Representatives of ethnic/cultural communities need to be involved in the development of policy around these initiatives.
	Extensive consultation with members of these communities should be conducted.
	As well, there are victim service providers who are themselves members of these communities and/or have significant expertise with respect to the identification of the issues for offenders and victims who come from these communities.
	Similarly, these same individuals are aware of what types of support services are required for victims from these communities.
	Socio-Cultural Insensitivities
	It has already been suggested elsewhere that some evidence exists to suggest that ADR is developing as a "white, middle-class" alternative to the conventional justice system75. The possibility that other ethnic groups and social classes may be, however i
	"Relegating many problems to alternative forums is enormously beneficial to those in power. It takes the sharp edge off claims, diffusing them into generalized grievances to be worked out, harmoniously is possible, on a case-by-case basis. It is an excel
	Delgado argues that, while the conventional justice process (imperfect as it may be shown to be) contains numerous safeguards against bias and prejudice (e.g., the jury selection process, judicial disqualification for bias, rules of evidence, etc.),�
	"When ADR cannot avoid dealing with sharply contested claims, its structureless setting and absence of formal rules increase the likelihood of an outcome colored by prejudice, with the result that the haves once again come out ahead'
	Space precludes examining this problem in more detail but Delgado's arguments indicate some real cause for concern in this area.
	Customary and colonial law:  We had the opportun
	Although this study was not exhaustive and the sources suffered from the usual weaknesses of contemporary science including ethnocentrism we believed we could see a pattern in the way in which the meetings of customary and colonial approaches to social h
	"The most prominent pattern which emerges from the case studies indicates that attempts to accommodate customary law have often been at the expense and integrity of the Indigenous form.
	In each case the Indigenous model has evolved in the direction of emulating the philosophy, principles, and practices of the dominant colonial approach to the administrative of justice. ...This trend of the displacing of customary law to a lower status i
	Cultural Cohesiveness.   The three organizations studied differ in the degree of cultural cohesiveness within their communities and their participants.  Sitka's tribal court operates in the fourth-largest Alaska community and serves not only Tlingit, but
	Restorative justice policies and programs have been gaining momentum in the criminal justice system for the past 25 years. It is estimated that 45 or more states have active restorative justice programs, many of them partially supported by state and coun
	Clearly the restorative justice community is doing good work. The restorative justice approach to restoring offenders and strengthening the community has provided the criminal justice system with a much-needed alternative. A high level of satisfaction wi
	Minorities dealing with these systems see clearly that the system is racist. Racial profiling is illegal. Discrimination based on race is illegal. By engaging in these practices, the legal system itself is breaking the law and therefore fits the offender
	The restorative justice model uses processes such as victim-offender conferencing and victim-offender mediation as a way to promote offender accountability, victim involvement and community participation. Victim advocates are concerned that criminals are
	The restorative justice volunteer should be prepared to respond to the person of color who says, "Wait a minute, let me tell you what has happened to me since this all started."
	For example, the American Bar Association's Facts about Children and the Law says, "In the United States, there is a strong Disproportionate Minority Confinement (DMC). African American and Latino youth are over represented at every level of the juveni
	Similarly a report released in April, 2000, commissioned by the Building Blocks for Youth Initiative, a coalition led by the Youth Law Center, has been called the most comprehensive effort ever to quantify DMC. The report titled And Justice for Some repo
	In the midst of these staggering statistics, federal and state governments are turning to the restorative justice model. Many restorative justice programs get their start working with nonviolent juvenile offenders. The restorative justice model conflicts
	People of color and Native Americans are targeted by the legal system, making it an offender.
	In some ways, restorative justice is in its infancy and is dependent upon the current system to feed it. However, without naming racism and taking a stand, it is perpetuating the status quo rather than conflicting with it. Restorative justice initiatives
	The first step could be to adopt an antiracist institutional identity. Board members, staff and volunteers should have anti-racism training. Second, they should serve notice to the system that they are anti-racist and are monitoring cases referred to the
	However, the focused goal here is for restorative justice agencies to operate in anti-racist ways.
	Credibility will increase in the community of color and restorative justice will achieve a new level of integrity once racism is named and restorative justice agencies claim an anti-racist identity.
	Credibility will increase in the community of color and restorative justice will achieve a new level of integrity once racism is named and restorative justice agencies claim an anti-racist identity.
	At the core of racism are power, privilege and preference for white people. The reason for the Disproportionate Minority Confinement rate is racism-clear and simple. Victim offender mediation volunteers, restorative justice trainers, board members and ot
	Perhaps the most controversial aspect of restorative justice programs in Australia concerns the question of their appropriateness and effectiveness in Indigenous communities.
	Cunneen (1997) summarised the criticisms as follows:
	a failure of those setting up restorative programs to negotiate and consult with Aboriginal communities and organisations;
	concerns about the discretionary powers of police over access to programs;
	inadequate attention to cultural differences;
	the undermining of self-determination through a tokenistic recognition of Indigenous rights.
	Bargen has addressed this subject from an operational point of view. In reviewing the first year of operation of the NSW program in 1999 she observed:
	'...disappointingly, but perhaps not surprisingly, the Act is not yet working as it should in Indigenous communities. Cautioning rates and conference referral numbers for Indigenous children and young people remain low in many parts of the state. I
	It is not always possible for an administrator to appoint an Aboriginal convenor in all appropriate cases. Many Indigenous people are still not aware of the existence of the Act nor of the part they can play in its operation nor of its potential to reduc
	Wundersitz (1996) in her South Australian evaluation also observed that conferences did not appear to be working as well for Aboriginal cases, with around 12 percent of Aboriginal youths failing to appear for conferences.
	However, she noted that steps had been taken to address some of their special needs: wherever possible an Aboriginal conference convenor was assigned to the case and, rather than attempting contact by phone, these convenors preferred to visit Aboriginal
	Wundersitz suggested that '[T]his face to face contact is important in breaking down some of the mistrust which Aboriginal people often feel towards the criminal justice system, and it makes it easier for the coordinator to identify who, of the extended
	Similar efforts are being made in NSW and Queensland too (Strang & Braithwaite forthcoming).
	Restorative justice and ethnic communities
	Problems exist in extending the reach of the new legislation into ethnic communities.
	The 'structural' criticism of conferencing concerns its inability to address the social causes of crime, while at the same time both referral practices and the conference process itself may favour middle class, articulate participants.
	Despite the criticisms of Cunneen (1997) and others (see for example Kelly & Oxley 1999) about strategies to involve minority groups, much effort has been made in NSW to rectify this situation: for example, administrators in the Sydney region in 1999
	�����������������������
	** See remainder of document on line for references
	Cultural Relevance
	Other possible difficulties include the identification of communities for alienated urban Maori, the loss of cultural knowledge in many young Maori and the location of control of any Maori-based system.
	The View from Government
	The experience of governmental involvement in negotiations respecting devolution of justice authority to Aboriginal communities highlights two important constraints to the process.
	First, there appears to be an unwillingness (or inability) on the part of governments to deal with anything outside a limited range of organizational types.
	The main consequence of the first constraint is that governments give a strong preference to aboriginal organizations that look a lot like their own structure, i.e.,
	hierarchical, with one point at the top,
	an institutional separation of the administrative from the political,
	clear lines of authority which remain the same in different contexts,
	the use of double entry accounting, and
	a separation of administration from the other functions in the community.
	Second, in communicating about issues related to Aboriginal people and justice, governments rely on a limited, technical and highly conventional way of communication, namely through the over-use of written documents.
	The second constraint, the preferred mode of communication of governments, leads to an over reliance on
	formal written proposals,
	audits statements,
	written evaluations, etc.
	These two constraints clearly affect the relationship between governments and Aboriginal communities.
	Communities needs are transformed into written documents.
	Governmental responses to needs become "initiatives", i.e. "things" which can then be administered.
	What may once have been "political" becomes "administrative".
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