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1. Key Themes (to be explored)

This chapter should be read closely with the chapter on “First Nations/Aboriginal Justice”

The origins of the design of any restorative/community program should come from the
cultural/traditional /contemporaty practices of the community. The community should be encouraged to reflect upon
and record the values, principles and methods of conflict resolution historically practiced by them.

Is it that those traditional methods will likely have evolved under recent historical influences and the impositions of civil

and criminal justice? Any community will, with varying degrees of acceptance, incorporate the realities of these
influences into the way members of the community have come to think about justice contemporarily.
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2. Research Questions

2.1. Impacts
What are the impacts (whether intended or unintended) of the restorative community justice on individuals in, or
brought into, the justice system, or on the public at large?

Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership in any of the
following groups?

— women (please see "Diversity and Justice: Gender Perspectives — A Guide to Gender Equality Analysis")
— racialized minorities

— aboriginal people

— religious groups

— persons with disabilities

— youth and children

— the eldetly

— social assistance recipients and the poor

— gays, lesbians, transgendered and bisexual persons

— persons with literacy problems

Are there foreseeable specific impacts on individuals who can be identified by membership in more than one of these
groups?

2.2. Modifications
How could restorative community justice be modified to reduce or eliminate any identified negative impacts, or to create
or accentuate positive ones?

If these modifications were made, would there be impacts on other groups in society or on the ability of restorative
community justice to achieve its purpose?
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3. Relevant Documents, Studies and Practices - Yukon

3.1. Exploring the Boundaries of Justice: Aboriginal Justice in the Yukon — 19921

—  There is also a reality that most communities have significant non-aboriginal populations which must be
accommodated in any new justice approaches.

—  Whitehorse will continue to have considerable aboriginal population which is likely to remain under the
jurisdiction of the existing system whatever the outcome of administration of justice negotiations in
communities.

! Laprairie, Carol, Report to Department, Yukon Territorial Government, First Nations, Yukon Territory, Justice Canada, Exploring the Boundaries of
Justice: Aboriginal Justice in the Yukon. September 1992.
Page 5 of 47



Research Framework for a Review of Community Justice
Community Justice — Culture/Tradition/Diversity

4. Relevant Documents, Studies and Practices — Other Northern Territories
4.1. Inuit Women and the Nunavut Justice System - 20002

—  Traditional Knowledge: The most obvious departure from the previous government’s program and policies is the
Nunavut Government’s cutrent endeavour to incorporate Inuit Qaujimajatugangit (IQ) as a fundamental policy and
operating principle of its work.

o Translated into English, IQ refers to the traditional knowledge of Inuit. What the 1Q policy is and its
relationship to the workings of the various departments is still being sorted out.

o0  The example readily presented (by most Nunavut government officials, including those in the Department
of Justice) to describe the role of IQ in policy development is the incorporation of the knowledge of Inuit
hunters with western scientific knowledge when it comes to management of wildlife resources.

o What IQ means for the justice system is not so apparent but this approach could compliment the
recommendations of the NSDC.

—  Certainly, improvements in the technical administration of justice and approaches to the justice system that are
culturally sensitive would benefit all people who encounter the justice system in Nunavut.

o0  Most of the documents listed in Appendix #1 noted that community-based justice initiatives responded to
repeated calls for more community involvement in the justice system, and for resolution mechanisms that
are responsive to traditional Inuit ways and cultural values.

Question: In your opinion, would alternative measures in certain cases make it possible to revive or apply traditional
methods for resolving conflicts? 3
Answer
- -must be careful that "traditional methods" or traditional practices are not used to simply get the easy way out,
" " . oL o

created” to be used as an excuse for behaviour or conduct prohibited in the Criminal Code or other penal statute, or
used to unduly influence a jury or other members of an alternative model like a diversion committee or justice
committee or Inuk justice

Question: Is the justice committee as described in the Working Document in harmony with your cultural values?*
Answer

- -the Committee is still very much rooted in the existing criminal justice system, to the extent it gives back to the
community some control over its own affairs, it is in harmony with our view that we are responsible for our own affairs
but there is still some concern that when the "community" is given to control there are some who may abuse that power
to the detriment of women and children who are victims of abuse and assault

- -in terms of the "committee" being within our "cultural values", it would be hard to say because we have not
traditionally had justice committees

Culturally inappropriate community -based justice models®

2 Mary Crnkovich and Lisa Addario with Linda Archibald Division, Department of Justice Canada, Research Report, Research and Statistics, Inuit
Women and the Nunavut Justice System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.

3 Pauktuutit, Inuit Women and the Administration of Justice, Phase II: Project Reports —Progress Report #1 (July 1, 1994 -December 31, 1994),
Appendix 3 -Presentation to the Advisory Committee on the Administration of Justice in Inuit Communities cited in Department of Justice Canada,
Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut Justice
System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf. The participants of the justice workshop held in Ottawa
August 12-16, 1994 presented their views, recommendations and response to the working document of the Quebec Advisory Committee on the
Administration of Justice for Native Communities. Two representatives from the Ungava Coast and two representatives from the Hudson Coast
accompanied Martha Flaherty and Ruby Arngna'naaq in the oral presentation to the Committee members. This presentation took place in Ottawa on
August 16th before the Committee Chair, Judge Coutu. This was an Advisory Committee established in Quebec, however, the issues raised parallel the
issues and concerns identified by women in Nunavut.

+ Ibid.

5 Pauktuutit, Inuit Women and the Administration of Justice, Pauktuntit, Phase 11: Project Reports -Progress Report #2 (January 1, 1995 - March 31, 1995) -
Appendix #6 - Minutes of Proceedings and Evidence from the Standing Committee on Justice and Legal Affairs
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Like many other community justice initiatives, Pauktuutit is concerned that the alternative measures provisions of Bill C-
41 will sanction and result in the implementation of aboriginal models that do not relate to Inuit, or will focus on the
needs of the offender to the exclusion of all others - namely women in the community. (p. 85-8)

Community-based systems are also said to offer Inuit and other Aboriginal communities the chance to deal with accused
and offenders in ways that are more consistent with our own traditional cultural values. The expectation is that this will
lead to less emphasis being placed on "retribution" or "mere punishment" and more on "restorative justice" that is
directed at testoting harmony between the offendet, the victim and his/het community. The undetlying intent is to
empower a community to deal with its own problems in a way that meets broader social goals, not just narrow legal

ones. (p. 85:8)

#20 - "The demands for the return of the traditional systems of justice must be balanced against the needs of women and children not fo be
Jorced into reconciliation nor should they be required to surrender access to the mainstream justice initiatives.." (also #17)©

The reference to the "return to traditional systems" begs the question, who is requesting this and when they are, what are
they really requesting? This phrase suggests that there are "systems" or "practices" within aboriginal cultures that are well
known, shared and that can deal with matters presently dealt with through the criminal justice system.

What does it matter that an alternative initiative or system is identified as "aboriginal"? If it is the code for sanctioning
greater inequalities and practices that put women and other victims at greater risks this has to be specifically addressed.
A practice that is identified as patt of an "aboriginal" system and patt of "self government” ( paragraph #21) may allow
for certain flexibility that is not allowed for in policies and laws subject to the Charter.

We would certainly advocate that all alternatives are subject to the Charter, however, we know from our experiences in
the Constitution negotiations and Aboriginal Justice Reform inquiries, that law makers, politicians and others that are
not Aboriginal become very "hands off" about the "details" of many systems and practices in so far as it deals with
matters of the victims. They can and do discuss the "rights" of the accused and the requirement to respect these rights,
regardless of the system or practice being used. Self government rights do not collectively sanction internal inequalities
based on gender or any other of the enumerated or non-enumerated grounds of the Charter. However, there appears to
be a certain degree of complacency with or discomfort among these individuals in questioning and scrutinizing whether
these alternatives are appropriate in addressing the "needs" or "interests" of victims. I do not mean culturally-
appropriate, but rather or not they are appropriate in promoting equality among its members and not undermining the
individual rights of those who are not as powerful or privileged as leaders in the communities. When identified as
"aboriginal" those representing the larger "public" do not make certain demands or requiring certain standards to ensure
women and others are not further victimized by the alternative system because it is "aboriginal". This clearly is not
acceptable.

The reference to "systems" also implies not only that these systems exist but that there is a certain degree of
homogeneity among Aboriginal peoples and within each indigenous people grouping, which is in fact not the case.
Within Inuit communities in Canada., the practices and language of Inuit in each region varies. Accordingly, the variation
between regions and communities will also result in different systems among Inuit, depending what region you locate
yourself. Having said this, the predictability and professed universalism of the existing system may be more appealing
because it is well known and expetienced by many.

Respecting: Bill C -41, Tuesday February 28, 1995, Witnesses: Inuit Women's Association of Canada cited in Department of Justice Canada, Research
Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut Justice System,
2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.

¢ Pauktuutiz, Memorandum from Pauktuutit Justice Project Coordinator to General Counsel of Aboriginal Justice Directorate, David Arnot,
Comments on the Justice Memorandum, November 7,1995 cited in Department of Justice Canada, Research Report, Research and Statistics, Mary
Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut Justice System, 2000-8e, March 2000,
http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.
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There are certain safeguards in place in the existing system along with infrastructural supports where victims have some
protection. So, if these are not available in the alternatives, then it would seem likely that women ultimately will choose
what offers them the most protection. Yet, when the community - the accused and victims- are given the choice
between the outside system and their "own", the pressure to choose their own system will be great. Those choosing
the existing system gets interpreted as not supporting "their own" system. This further alienates the women and places
unbearably, yet intangible, pressure making it difficult for them to choose the existing system.

In the context of Inuit culture, there is nothing so exact, complete as a "traditional system" or "traditional practices" you
can immediately identify and implement. The traditional practices such as a shaming song, parties individually fighting
one another, banishment, -are not being called upon by women to replace the existing system.

There seems to be a practice adopted by those who write about aboriginal justice reform wherein they refer to
"community-based initiatives" and "traditional practices" as if they are synonymous. People may be calling for
'community patticipation' but that does not necessatily mean a return to an actual "traditional practice”. Traditional
values and a return to these, may be what some are calling for - but that is not always the case.

There is a need for clarity and distinction between conventional community-based initiatives and traditional practices.
These are seen to be one in the same by many observers. There is an assumption that because the members of the
community atre aboriginal therefore the alternative being proposed must be a “traditional practice”, or at least,
“aboriginal”. I sense this is also a theme in this federal document-that I would suggest be confronted and dealt with.

It would be useful to examine the system or practice being advocated in the community (regardless of whether it is a
traditional practice or a community-based initiative involving community people. designed by and implemented by local
people), in terms of the issues raised above around creating further obstacles and barriers to victims. The criminal justice
system as it operates in the community is identified and the alternatives (traditional or community-based) are presented
here as two separate systems operating mutually exclusive of one another- the distinction being used (attificially) being
non-traditional and traditional. Many of the alternatives being initiated and used in Inuit communities are initiatives such
as diversion, mediation, sentencing circles and are part and parcel and very much dependent upon the existing criminal
justice system as it exists to day. They are far from separate and apart from each other. In fact the amendments of Bill C-
41 regarding alternative measures attempt to incorporate these alternatives into the system.

The right to choose between the systems or practices means that one of the group of rights, those of the accused, no
doubt will be focused upon. Ultimately the "rights" of the accused vis-a-vis the "needs" or "interests" of victims, are
petceived as paramount- so, where choice is an issue between what initiative is used, it is clear that the right of the
accused, as defined by the existing system will be presented as be paramount to the "interests" of the victim. The right to
choose, unless standards sanctioned by laws were in place that provided guidelines to be followed when making the
choice, ultimately means the choice of the accused will prevail. The amendments to Bill C-41 regarding Alternative
Measures and their use are vague in setting out guideline or standards- this is left to programs to be designed.

This begs the questions, how do you ensure the victim has a say in this determination or choice of what route to follow
and that the victim is able to fully participate without coercion, harm or fear of reprisals? These questions must be asked
and their response should help determine the standards and guidelines applying to the use of these alternatives and the
election or choice of specific alternatives.

Individuals in the justice system must be sensitive, they must unlearn racism and they must be culturally aware without
romanticizing Aboriginal life and culture. (p. 3)7

7 Department of Justice (Canada), Record of Proceedings: Aboriginal Women and Justice —Consultations - Inuit Women, - November, 1993 cited in
Department of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit

Women and the Nunavut Justice System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.
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4.2. Nunavut (Northern) Justice Issues - 2000 8

The role of tradition

®  Many have held that traditional Inuit mechanisms for social control and addressing anti-social acts are ineffective in
the modern world.
= This is the result of both the policies that have oppressed Inuit communities, creating dependency and, in some

cases, powetlessness, as well as the fact that many of the crimes that occur today did not occur in the past.

®=  However, the voices in this collection indicate that the spiri that guided the traditional mechanisms can be
incorporated into modern-day situations and community-based initiatives.

®  Traditional goals had both proactive and reactive elements. Traditional mechanisms created an environment that
prevented anti-social acts, as well as a process that adequately addressed the issue(s) at hand, attempting to heal the
parties to the offence.

®  These are goals that can be attained through modern terms such as ‘restitution’, ‘community service orders’ and
‘reintegration’.

®*  Amalgamating tradition with modern is a theme that underlies many of the initiatives underway.

4.3. A Framework for Community Justice in the Western Arctic —1999°
Cultural Elements in the Program - When offenders are addressed in their own language by the Magistrate/Justice of the

Peace, offenders, victims and community residents are more comfortable in the court setting. Ultimately charges are
dealt with more readily which, in turn, reduces the volume of charges appearing on the dockets, takes the burden off the
court system and allows it to focus on the most serious offenders. Other culturally appropriate processes, such as the
opening and closing of court with an Aboriginal prayer, smudging", etc., as determined by the community should be
included as an intrinsic patt of the program.

8 Department of Justice Canada, Research and Statistics Division, by Naomi Giff, Nunavut Justice Issues: An Annotated Bibliography, March 31,

2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-7a-e.pdf

2 Campbell Research Associates, Kelly & Associates, Smith & Associates, prepared for Government of Northwest Territories, Department of Justice,
A Framework for Community Justice in the Western Arctic — June 1999
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5. Relevant Documents, Studies and Practices — Other Canadian
5.1. The Criminal Justice System: Significant Challenges — 2002 10

Ailing and aging offenders in federal institutions. Certain kinds of illness may result directly or indirectly in arrest
and incarceration—for example, substance addiction, fetal alcohol syndrome, and mental illness. Not enough
information exists to determine how many people have come to the attention of the criminal justice system as a direct or
indirect result of these problems. Nor is it known to what extent the criminal justice system is dealing with what are
primarily public health and social problems. Increasingly, federal institutions have to treat offenders who have severe
health problems. These critical problems are costly.

Correctional Service Canada has made the following estimates:

e  Eighteen percent of its male inmates had been hospitalized in a mental health facility at some time before their
admission to federal prisons.

e  Forty percent of offenders in its custody have problems of moderate or serious substance abuse.
e A potentially significant number of offenders suffer from fetal alcohol syndrome.

e In federal institutions about 217 offenders have HIV/AIDS, a rate at least 10 times higher than in the general
Canadian population.

e About 24 percent of inmates and 14 percent of staff tested positive for tuberculosis.

e Nineteen percent of inmates are known to be infected with hepatitis C.

The proportion of offenders in Correctional Service Canada facilities who are over 50 years old is growing rapidly; from
1993 to 1996, the number of inmates older than 50 and serving sentences of three years or longer grew by about

10 percent. Of those offenders, about 24 percent had been convicted of homicide and about 38 percent of a sexual
offence. In May 1996, there were 1,379 offenders between 50 and 90. Correctional Service Canada indicates that older
offenders have a high incidence of multiple and chronic health conditions such as heart disease, diabetes, and cancer. It
says that geriatric inmates cost up to three times more than others to maintain.

5.2. Developing a Restorative Justice Programme - 20001

— As emphasised in Part 1, the origins of the design of any R] programme should come from the traditional practices
of the community.
o The community should be encouraged to reflect upon and record the values, principles and methods of
conflict resolution historically practised by them.
o However, it is equally true that those traditional methods will likely have evolved under recent historical
influences, primarily colonialism, and the imposition of the European system of civil and criminal justice.
o Any community will, with varying degrees of acceptance, incorporate the realities of these influences into
the way members of the community have come to think about justice contemporarily.
o  Thatis, the degree to which the community can return to traditional methods has been affected by the
harsh reality of a Constitutional Canada.
—  When thinking about the introduction of an RJ programme, the community must accept, at least at present, that the
Attorney General of each province has the ultimate authority with respect to the administration of justice 1 under

10 Office of the Auditor General of Canada, The Criminal Justice System: Significant Challenges, Chapter 4, April 2002, http://www.oag-

1 Mlchael R. Peterson, Dex elopmg a Restoratlve_]ustlce Programme, Part One, Justice As Healing Newsletter, Vol. 5, No.3 (Fall 2000)
http://www.jahvol5no3.pdf
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the Constitution of Canada”®, and that the Constitution, which includes the Charter of Rights and Freedoms, is the supreme
authority in the country.!?
o In pragmatic terms!# this means that RJ programmes in Canada, and in British Columbia specifically
require the participation of both the federal and provincial governments.

5.3. Aboriginal Justice Strategy (AJS) Evaluation -20005

5.3.1.  Cultural Relevance
—  One of the long-term outcomes of the AJS is to meet Aboriginal needs through the availability of culturally
appropriate community justice projects.

o Results from case studies and interviews indicate that many of the projects funded through the AJS are
based on traditional values, which means the procedures and dispositions are perceived as culturally
relevant.

o Though customs vary significantly, several examples include the use of circles, the inclusion of smudging
and prayers, consensus decision-making, and equality of participants.

o Dispositions are meant to address the undetlying causes of criminal activity by addressing the needs of the
‘whole’ person (spiritual, mental, emotional and physical) with the intention of restoring balance and
harmony.

o Itis believed that individuals may find a ‘better way of being’ through cultural reintegration, which include
sweat lodges, healing circles, traditional life-skills projects, Elder counseling, and performing community
service hours in Aboriginal organizations.

o A range of other restorative options are offered by projects, including counseling for alcohol and/or drug
abuse, anger management courses, and restitution or an apology to victims.

5.4. Diversity and Gender Equality'®

The Department continues to co-chair with British Columbia the Federal-Provincial-Territorial Working Group on
Diversity, Equality and Justice, which deals with diversity issues from an inter-jurisdictional perspective. The FPT
Working Group is refining the Integrated Diversity and Equality Analysis Screen (IDEAS) to better assist in the
assessment of the potential impact of justice initiatives on Aboriginal people, persons with disabilities, youth and
children, racial minorities, women and other vulnerable groups.

Purpose
Diversity analysis flows from the rights accorded to vulnerable groups under both the Charter and the varions human rights codes.
This screening instrument is intended to support recognition of those rights by providing a way to assess the impact

policy initiatives could have on groups who frequently experience disadvantage in their dealings with the justice system,
whether as parties to proceedings, as witnesses, as victims or as members of the public. Based on key guiding principles,

12 Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, at 5.92(14). Under 5.91(27) the federal government makes the criminal law and the law on criminal
procedure. Also relevant is 5.91(24), which gives the federal government authority over “Indians and lands reserved for Indians.”

13 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c.11. Section 52 states that the Constitution is the “supreme law of
Canada.”

14+ The focus of this workshop does not require that I go into continuing progress in the definition of s.35 rights under the Constitution, although
progress with respect to the Constitution is reflected in treaty negotiations, self-government agreements and other initiatives relating to the self-
determination of Aboriginal peoples.

15 Department of Justice Canada, Evaluation Division, Final Evaluation Aboriginal Justice Strategy, Technical Report, October 2000

16 Department of Justice Canada, Performance Report, For the period ending, March 31, 2001 http://www.tbs-sct.gc.ca/rma/eppi-ibdrp/est-
bd/p3dep/dpr i-m e.htm#]
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it uses a few focussed questions to elicit information which might otherwise not come to the attention of decision-
makers.

Diversity analysis does not attempt to determine whether an initiative should proceed; rather, it provides information on
the impacts of the initiative on diverse groups. For some initiatives, alternatives may be suggested to modify the impact
of the initiative on diverse groups. Upon completion of the analysis, decision-makers could assess the initiative in light of
its impact and determine if the initiative should proceed or be modified.

Guiding Principles

Diversity analysis involves an assessment of the substantive equality of the outcomes a proposed initiative would
produce for diverse groups; it is not accomplished by ascertaining that the initiative would treat everyone the same.

Diversity analysis is most effective if applied eatly but should be continued throughout the policy development process.
The Instrument

To apply the diversity and equality screening instrument, the following questions should be addressed:

Status

What is the initiative; what is its purpose; what stage is it at; what research or consultation has been done; what is the
target date for completion?

Impacts

a) What are the impacts (whether intended or unintended) of the initiative on individuals in, or brought into, the justice
system, or on the public at large?

b) Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership in any of
the following groups?

— women (please see "Diversity and Justice: Gender Perspectives — A Guide to Gender Equality Analysis")
— racialized minorities

— aboriginal people

— religious groups

— persons with disabilities

— refugees

— recent immigrants

— youth and children

— the elderly

— social assistance recipients and the poor

— gays, lesbians, transgendered and bisexual persons

— persons who have difficulty functioning in either official language

— persons with literacy problems

c) Are there foreseeable specific impacts on individuals who can be identified by membership in more than one of these
groups?

Modifications

a) How could the initiative be modified to reduce or eliminate any identified negative impacts, or to create or accentuate

positive ones?
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b) If these modifications were made, would there be impacts on other groups in society or on the ability of the initiative
to achieve its purpose?

Further Research

Given what has been learned in the analysis undertaken to this point, what additional research or consultation is
desirable/essential to better appreciate the impacts of the proposal on diverse groups?

5.5. Restorative Justice/Criminal Justice—Identifying Some Preliminary Questions,
Issues/Concerns - 199817

e A number of questions emerge when contemplating the use of this set of principles as a guide to policy makers
and program administrators. For example, further examination of the following is necessary:
e The host of additional questions with respect to the extent to which this philosophical approach had been
tested as a framework for justice in a modern, western industrial society.

o Itis evident from even a cursory review of the literature on restorative justice that there is little attention to
diversity as analytical constructs.
o The terminology of ‘victims’, ‘community’, and ‘offenders’ are invariably used without any kind of
accompanying diversity analysis.
o nor is there any analysis of the particular dynamics of violence and abuse in relation to other minority
and marginalized members of society.
o Inarelated vein, an equality rights analysis was nowhere to be found in the literature review.

Consideration of Implications for Ethnic/Cultural Communities
e  There is an additional concetn that the implications of these reforms for ethnic/cultural communities have not
been studied in any kind of systematic or rigorous fashion.
e  ‘Reintegrative shaming’ that comes out of a family group conference may mean something positive for an
offender in Australia but something completely different and not necessarily positive, for a Canadian.
o This type of cultural and ethnic nuance has to be examined through research and consultation.

e  Turther, where English is a second language, there is a need to ensure that translation services are an integral
component of both local victim support services and community-based restorative programs.

e  Representatives of ethnic/cultural communities need to be involved in the development of policy around these
initiatives.

o  Extensive consultation with members of these communities should be conducted.

o As well, there are victim service providers who atre themselves members of these communities and/ot
have significant expertise with respect to the identification of the issues for offenders and victims who
come from these communities.

o  Similatly, these same individuals are aware of what types of support services are required for victims
from these communities.

17 Goundry, Sandra A., Legal Consulting and Research Services, Restorative Justice and Criminal Justice, Reform in British Columbia — Identifying
Some Preliminary Questions, Issues and Concerns, Prepared for: BC Association of Specialized Victim Assistance & Counseling Programs, 30 April,
1998
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5.6. The Incorporation of Dispute Resolution into the Criminal Justice System: Playing Devil's
Advocate -1998 18

Socio-Cultural Insensitivities

e It has already been suggested elsewhere that some evidence exists to suggest that ADR is developing as a
"white, middle-class" alternative to the conventional justice system75. The possibility that other ethnic groups
and social classes may be, however inadvertently'®76, excluded from patticipation is only one side of the socio-
cultural insensitivity issue. Perhaps the more insidious side is summarized in the charge by Delgado (1988) that:

o "Relegating many problems to alternative forums is enormously beneficial to those in power. It takes
the sharp edge off claims, diffusing them into generalized grievances to be worked out, harmoniously
is possible, on a case-by-case basis. It is an excellent way of seeming to be doing something about
intractable social problems while actually doing relatively little. It enables us to bury claims in a mass
of irrelevant detail ADR, in short, is a powerful means of replicating current social arrangements and
power distributions." 20

e Delgado argues that, while the conventional justice process (imperfect as it may be shown to be) contains
numerous safeguards against bias and prejudice (e.g., the jury selection process, judicial disqualification for bias,
rules of evidence, etc.),! ADR not only incorporates few, if any of these safeguards, it is actually championed
for its lack of procedural rigor on the basis that the process is "speedy, flexible and nonintimjdating”. *’By any
analysis, informality and absence of procedural rigor must work to the advantage of some and the disadvantage
of others. In all likelihood, Delgado argues79, ADR procedures will act to the advantage of the already
empowered and the already enfranchised. He concludes by saying:

o "When ADR cannot avoid dealing with sharply contested claims, its structureless setting and absence
of formal rules increase the likelihood of an outcome colored by prejudice, with the result that the
haves once again come out ahead'

e Space precludes examining this problem in more detail but Delgado's arguments indicate some real cause for
concern in this area.

5.7. Re-examining culturally appropriate models in criminal justice applications -1997 23

18 Montgomery, Andrew N. Restorative, Justice Canadian Forum on Civil ]usnce The Incorporation of D1spute Resolution into the Criminal Justice
System: Playing Devil's Adyocate , 1998 http: s /

19 Gehm, John R. 1998. Victim-Offender Mediation Programs: An Exploration of Practice and Theoretical Frameworks. Western Criminology Review,
1(1). Located on the internet at http:llwcr.sonoma, edu/vInl/gehm.html

20 Loc. cit. footnote 64.
2! Delgado, Richard. 1988. Law and Social Inquiry. Journal of the American Bar Association. Vol.13, No.1, at p. 150-151.

22 Ibid. footnote 77, at p. 152.

% LaRocque, Emma "Re-examining culturally appropriate models in criminal justice applications" in Aboriginal Treaty Rights in Canada: Essays on
law, equality and respect for difference. Ed. Michael Asch. UBC Press, 1997. ISBN 0774805803 cited in University of Saskatchewan, Books, Articles
and Cases about Sentencing Circles, http://www.usask.ca/nativelaw/jah_scircle.html
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5.8. The State, The Community and Restorative Justice - 1996 2

—  Customary and colonial law: We had the opportunity to look at the imposition of colonial law onto a number of
customary practices through a review of the literature about a wide vatiety of indigenous groups.

= Although this study was not exhaustive and the sources suffered from the usual weaknesses of
contemporary science including ethnocentrism we believed we could see a pattern in the way in which the
meetings of customary and colonial approaches to social harm were determined.

®=  "The most prominent pattern which emerges from the case studies indicates that attempts to
accommodate customary law have often been at the expense and integrity of the Indigenous form.

®  In each case the Indigenous model has evolved in the direction of emulating the philosophy, principles,
and practices of the dominant colonial approach to the administrative of justice. ...This trend of the
displacing of customary law to a lower status is apparent when one looks more specifically at certain
junctures in the justice system of the countries discussed in the case studies." 2

24 Ron Schriml, (Director of Prairie Justice Research, University of Regina, and Professor at the School of Human Justice, University of Regina.
Professor Schriml has had a long standing interest in researching and teaching about alternatives to current criminal justice practices, particularly in the
development of restoratlve and commumt) justice.) The State, The Community and Restorative Justice, Justice as Healing vol.1 No. 1 (Spring 1996)
http: sask. q h s h

% Schriml, R. & Gianoli, M. "The Interface of Customary and Colonial Law", presented at the Western Association of Sociology and Anthropology
Annual Meeting, \X/mmpeg, 1985 p. 24- 25 tztcd in. Ron Schnml The State, The Community and Restorative Justice, Justice as Healing vol.1 No. 1
: .usask. .
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6. Relevant Documents, Studies and Practices — USA

6.1. Resolving Disputes Locally: Alternatives for Rural Alaska - 1992%

Cultural Cohesiveness. The three organizations studied differ in the degree of cultural cohesiveness within their
communities and their participants. Sitka's tribal court operates in the fourth-latgest Alaska community and serves not only
Tlingit, but also other Alaska Natives and Indians from other states. Indianness predominates among Sitka Tribal Court
disputants, although some are non-Indians related through marriage or joint parenthood to Indian disputants. In Minto,
participants are more alike, ethnically and culturally, than they are different. In contrast to these two, PACT offers
conciliation services in Barrow to a wide range of cultures. Cultural or ethnic cohesiveness of the community may be helpful,

but does not appear to be at all necessary.

6.2. Restorative Justice When the System is the Offender -2002%7

Restorative justice policies and programs have been gaining momentum in the criminal justice system for the past 25
years. It is estimated that 45 or mote states have active restorative justice programs, many of them partially supported by
state and county governments.

Cleatly the restorative justice community is doing good work. The restorative justice approach to restoring offenders and
strengthening the community has provided the criminal justice system with a much-needed alternative. A high level of
satisfaction with the outcome of such programs instills confidence in a system where confidence has eroded for many
whites. For many Native Americans and other people of color groups, confidence in the system is non-existent.

Minorities dealing with these systems see cleatly that the system is racist. Racial profiling is illegal. Discrimination based
on race is illegal. By engaging in these practices, the legal system itself is breaking the law and therefore fits the offender
profile in the restorative justice model.

The restorative justice model uses processes such as victim-offender conferencing and victim-offender mediation as a
way to promote offender accountability, victim involvement and community participation. Victim advocates are
concerned that criminals are ready to admit their wrong before they can get involved in these kinds of programs. It is
equally important for victim advocates and restorative justice volunteers to expand their definition of victim. It must
include people of color and Native Americans who-even if guilty of the offence they are charged with-can still see
themselves as victims. People of color and Native Americans are targeted by the legal system, making it an offender. In
the restorative justice atmosphere, offenders are compelled to account for the wrongs they have done, empathize with
the victim and realize the impact of their actions on the victim.

The restorative justice volunteer should be prepared to respond to the person of color who says, "Wait a minute, let me
tell you what has happened to me since this all started.”

For example, the American Bar Association's Facts about Children and the Law says, "In the United States, there is a strong
Disproportionate Minority Confinement (DMC). African American and Latino youth are over represented at every level
of the juvenile justice system. . . . Minority youth are less likely be released pending trial, less likely to be represented by a

26 Alaska Judicial Council, Resolving Disputes Locally: Alternatives for Rural Alaska, August 1992, http: .ajC.s . S
27 Conrad Moore, He works half-time with Mennonite Central Committee U.S. as co-coordinator for the Damascus Road anti-racism process and half
time with MCC East C()ast Ppeace educatmn Restorative Justice When the S} stem is the Offender, Conciliation Quarterly Vol. 20, No. 3
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lawyer, more likely to be convicted, and more likely to be sentenced to secure detention than their white counterparts
who commit the same type of offense. Non-white youth are mote likely to be placed in public secure facilities, while
white youth are placed in private facilities or diverted from the juvenile justice system." Diverted to restorative justice
programs.

Similarly a report released in April, 2000, commissioned by the Building Blocks for Youth Initiative, a coalition led by
the Youth L.aw Center, has been called the most comprehensive effort ever to quantify DMC. The report titled And
Justice for Some reports that African American youngsters comprise 15 percent of the youth population (10 to 17 year-
olds) but represent 26 petrcent of total youth arrested. Data from Amnesty International's fact sheet, War on Juveniles, puts
African-American youth at a startling 30 percent of youth arrested, 40 percent of youth held in custody, 50 percent of
the cases transferred to adult courts, and 58 percent of the youth sent to adult prison. At least 47 states have adopted
laws that allow children to be tried as adults. The justice decision-makers view African American and Latino youth as
more dangerous. Therefore they believe they are responding to a statistical imperative.

In the midst of these staggering statistics, federal and state governments are turning to the restorative justice model.
Many restorative justice programs get their start working with nonviolent juvenile offenders. The restorative justice
model conflicts with the curtent retributive, punitive and racist system. That's good.

People of color and Native Americans are targeted by the legal system, making it an offender.

In some ways, restorative justice is in its infancy and is dependent upon the current system to feed it. However, without
naming racism and taking a stand, it is perpetuating the status quo rather than conflicting with it. Restorative justice
initiatives have the opportunity to affect the criminal justice system and gain credibility with the community of color by
declaring themselves anti-racist organizations. Institutions should have clear, measurable goals to live out that declaration
in their institutional life. "Nevertheless," you may ask, "racism is such a large problem. What can my little struggling
organization do about it?"

The first step could be to adopt an antiracist institutional identity. Board members, staff and volunteers should have

anti-racism training. Second, they should serve notice to the system that they are anti-racist and are monitoring cases

referred to them. Visionary state and local governments could, through education, see how this may help them to get
their DMC numbers down.

However, the focused goal here is for restorative justice agencies to operate in anti-racist ways.
Credibility will increase in the community of color and restorative justice will achieve a new level of integrity once racism
is named and restorative justice agencies claim an anti-racist identity.

Credibility will increase in the community of color and restorative justice will achieve a new level of integrity
once racism is named and restorative justice agencies claim an anti-racist identity.

At the core of racism are power, privilege and preference for white people. The reason for the Disproportionate
Minority Confinement rate is racism-clear and simple. Victim offender mediation volunteers, restorative justice trainers,
board members and other staff have without hesitation admitted that they know there is racism in the system. Many are
eager to break racism's stranglehold. Some are beginning to work at it. We cannot educate racism away but can work at
dismantling it. The restorative justice community can influence these institutions rather than perpetuate the status quo.
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7. Relevant Documents, Studies and Practices — International

7.1. Restorative Justice Programs in Australia - 2001 28

Restorative justice and Indigenous communities

e Perhaps the most controversial aspect of restorative justice programs in Australia concerns the question of
their appropriateness and effectiveness in Indigenous communities.

o Cunneen (1997) summarised the criticisms as follows:

=  afailure of those setting up restorative programs to negotiate and consult with Aboriginal
communities and organisations;

=  concerns about the discretionary powers of police over access to programs;

®  inadequate attention to cultural differences;

= the undermining of self-determination through a tokenistic recognition of Indigenous rights.

o  Bargen has addressed this subject from an operational point of view. In reviewing the first year of

operation of the NSW program in 1999 she observed:

= '..disappointingly, but perhaps not surprisingly, the Act is not yet working as it should in
Indigenous communities. Cautioning rates and conference referral numbers for Indigenous
children and young people remain low in many parts of the state. I

=  Itis not always possible for an administrator to appoint an Aboriginal convenor in all
appropriate cases. Many Indigenous people are still not aware of the existence of the Act nor
of the part they can play in its operation nor of its potential to reduce the entry of significant
numbers of Aboriginal children into the juvenile justice and ultimately adult criminal justice
systems' (unpublished, p 19).

o Waundersitz (1996) in her South Australian evaluation also observed that conferences did not appear
to be working as well for Aboriginal cases, with around 12 percent of Aboriginal youths failing to
appear for conferences.

®=  However, she noted that steps had been taken to address some of their special needs:
wherever possible an Aboriginal conference convenor was assigned to the case and, rather
than attempting contact by phone, these convenors preferred to visit Aboriginal youth and
their families at home.

®  Waundersitz suggested that '[This face to face contact is important in breaking down some of
the mistrust which Aboriginal people often feel towards the criminal justice system, and it
makes it easier for the coordinator to identify who, of the extended kin network, needs to be
invited to the conference' (p 117-118).

= Similar efforts are being made in NSW and Queensland too (Strang & Braithwaite
forthcoming).

Restorative justice and ethnic communities

e  Problems exist in extending the reach of the new legislation into ethnic communities.

e The 'structural' criticism of conferencing concerns its inability to address the social causes of crime, while at the
same time both referral practices and the conference process itself may favour middle class, articulate
participants.

e Despite the criticisms of Cunneen (1997) and others (see for example Kelly & Oxley 1999) about strategies to
involve minority groups, much effort has been made in NSW to rectify this situation: for example,
administrators in the Sydney region in 1999 used an innovative recruitment and training method developed in
close association with those communities, resulting in an extra fifty new convenors.

28 Criminology Research Council, Heather Strang, Director, Centre for Restorative Justice, Research School of Social Sciences, Australian National
University A Report to the Criminology Research Council, Restorative Justice Programs in Australia, March 2001,
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7.2. Restorative Justice in Diverse and Unequal Societies -1999%

29 Kathleen Daly School of Criminology and Criminal Justice
Law in Context (forthcoming, 2000) Special Issue on Criminal Justice in Diverse Communities, Vol. 17 (June).
Biographical note: K. Daly is Associate Professor, School of Criminology and Criminal Justice, Griffith University,

Brisbane. October 1999Restorative Justice in Diverse and Unequal Societies http://www.gu.edu.au/school/ccj/kdaly docs/kdpaper5.pdf
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Restorative Justice in Diwverse and UTnegual Societies
by Kathle=n Caly

Can restorative justice deliver a better or mors =ffectiwve
kEind of justice in diverse societies, that is, those
structured by socio-economic and political insqualities, and
with age, ge=nder, racial-ethnic divisiocns? It would be
absurd to think I could answer this grand gquestion with any
degres of certainty or accuracy: the modern idea of
restorative justice iz only in its inmfancy. Moreower, an
‘answer’ presum=s that w= know what 'restorative justice' is
and that we can agrees on the meaning(s) and comparative

referent for ‘bettert and '‘more s=ffective’ kinds of justice.

Degpite these formidable challenges, I respond to the guestion

by reviewing available ress=arch and by placing restorakbi=we
Justice in political context. My foocus will be mainly on
racial-=thnic divisions and on= form of restorative justice -

confersncing -- as it is practiced in Australia and Hew

Zealand .

Defining restoratiwve justcice

ABestorative justice is an umbrella concepk that refers to many

thing=. As applied bto criminal matters, it can b= defined as
a methed of responding to crim= that include=s the key parties
to the dispute [(that is, wictim and cffender) with the aim of
repairing the harm. To date, restorative justice has besn
used primarily in cases wher= pecople hawve admitted they hawe
done socmething wrong; it thus focuses on the penalty phase of
the criminal process, not on the fact-finding phase.
Bestorative justice may refer to diversion from formal court
process, to actions taken in parallel with court decisions,
and to me=tings betwesn offendes=rs and wictims 2+ any stage of
the criminal process [arrest, pre-sentencing, ss=ntencing, and

priscn releage=). It is used not only in responding to
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adolescent and adult crime, but in a range of civil matters.
In the past 25 years and arcund the world, it has been called
many things: informal justice, reparatiwve justice,
transformatiwre justice=, among others. The conc=pt is now
being appli=sd after the fact to programs and policies, which
have besn in place for som= time. For examples, in Hew Zealand
wher= a strong wersion of restoratiwe jJustice is in place
legislatively, the naming of family group conferencing as
restorative justice cam=s s=vr=ral ye=ars after th= passag= of
the Childr=n, Yowng Perscns and Their Familie=s Aok 1989, By
too in Scuth Australia, whers youth justice cocrdinators began
to asscciate= their practices with restorative justice sewveral

years after the passage of the ¥oung Of fenders Ace 1233,

Justice contrasts

When on= first dips into the restorative justice literature,
the first thing one "learns® is that restorativwe justice
differs sharply from retributive and rehabilitatiwve justice.
For =xample, it is =s=aid that restorative justice foousess on
repairring the harsm caused by crime, whersas retributiwve
Justice focuses on punishing an cffence; or that restoratcizwne
Justice is characterised by dialogues and megotiacion among the
parties, wher=as retributive justice is characte=ris=d by
adverszrial reliations among the parties; or that restoratiwve
Justice assumes that community members or organisacions taks &
morne= active roi=, whereas for retributisve justice, ‘the
community! iz reEpressnted by the state. And so forth {see
hpperdix 1) - Most striking is that all the =lements
associated with retributivwe justice are depicted as residing

on the inferior side of the justice dualism.

Etrong contrasts may be comforting., but they seduce us into
complace=nt, dichotomous thinking about justice practices. The

hard and challenging work ah=ad is to think mors deeply and to
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visualise mor= shades of grey in imaginimg how this emerging

Justice form will articulate with the ‘old® -- both in teErms

of the aims of restorative justice {=.g.., repair of harm} and
the practices of restoratiwe justice {an informal legal

pProcess] .

My critigque of strong justice contrasts is thres-£fold. Firast,
I do not accept the oppositional framings of retribukbtiwe,
rehabilitative, and restorative justice on s=mpirical and
philoscphical grounds. I hawv= put forth this position for
mome time [(Daly, 19%s5, 1%9E;: Daly and Immarige=cn, 1%98}, at
first tentatively, but mow with greater confidence, hawing
spe=nt tim= in the field conducting & major proj=ct on
conferencing in South Australia (CDaly =t al., 1538} . F-T.3
practiced, restoraktiwve justice contains esmctional and
psychological slement= of both retribntive and rehabilitatine
Justice. Fhilosophically, a mix of apparently contrarcy
Justice practices -- that is, of punish=ment and reparatiom --
can be accommodated in philosophical argusents (CafEf, 1592,
198%5; Daly, 1535} . To b= sure, there ar= ssveral ey
differsnces between restorative justice and other justice
modes: th= process is designe=d to include wictims as central
actors and to use a more informal, negobiated decision-making
process that inclwdes both lay and legal actors. But on core
elaments of justice aims and purpose=s (=2.g., to punish,
rehabilitate, provide restituticon, repair harm), the

oppositicnal coomtrask is not appropriate.

Eecond, I am not conwvino=d that we= can {or shouldl remow= the=
ides of punishment from a restorative justice process or
outcome, =ven in its most id=al form {Daly, 1595%; s== also
Zedner, 15340 . Rather, we might consider how the idea of

punishm=nt can be part of restoractiwve justice.

Page 22 of 47



Research Framework for a Review of Community Justice
Community Justice — Culture/Tradition/Diversity

Finally, most people today admit that restorative justice
cannok repiace current penal law and procedurs=s. Rathe=r, the
idea is that informal {and non-criminalising, non-
stigmatising! processes of social control, coupled with cthe
use of dialogue and persuasion, should form a larger share of

Jusktice system actiwvity than is now the cass=.

In sum, characterising restorative justice as being the
‘opposite’ of recribuntiwe justice cannmok be sustained
empirically when one =xamines confersnce practices. In amy
new Justice weEnture, we should expect to find both the 'old®
and the "new' workimng alongside= =ach other. Inde=d, the

strength of conferencing as on= practice of restorative

Jusktice is that it permits maltiple justice aims -- of
retribution, restcitution, and rehabilitation -- to be
accommcdated in one proo=ss. Commentators would do we=ll to

shift their rhetorical claims away from an oppositiconal {and
adversarial] framing of retributive and restoratiwe justice

and move towards a more complex reading of justice principles
and practice=s that reflects what confersence participants (not

Just the professiconals) are thinking and doing.

Varieties of restorative justcice

Looking arcund the world today, the following practices fall
under the rubric of restorative justice:

= ‘"Conferencingt of sewveral warietis=s in Australia, Hew

Zealand, England, the= Ush, and Canada. Hhereas the northern

hemisphere wersion of conferencing is generally police-rumnm,
the socuthern hemisph=re wersion is not .

*= ‘"Sentencimng circles®, which arcse in Canadian First MHations
[or imdigencus] groups, and which are now being taken up im
justice practices for indigenous and non-indigemous groups

in Canada and th= USA.
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*= YWictim-offender mediation schems=s, which include a variety
of practices in the UK, European, and Scandinawian
countries.

= Other practices such as 'reparation boards* in Wermont,
s=rvices to Ccrim= wicktkims, mestings between imprisaoned

cffenders amnd wictims (or their family members)

Turning to the Antipodes, the=er= is diwversity in how
conferencing is practiced and where= it is located
organisaticmnally. Compared to other countries in the world,
Mew Zealand has cthe most dewvs=loped and systemic model of
restorative justice inm place. All juvenile cass=s that are not
digposed of by the police go to a2 confersnce at somes stage,
including those sentenced in courk. Hew Eealand is also
unigue in that the conferenc= ide=a emerged ncoct aonly from the
interests of stace officials and professional workers, but it
also came cut of a political process that inwvolwed both "top
down' actiwvism (by judges) and "bottom up’' activis=s by Maori
Qroups . Mo other jurisdiction im the Antipode=s has had this
kind of majority-minority group political history im
fashioning welfare and justice policies. Inm hAustralia, my
impressicon is that the idea of conferencing mowved into the
policy and legislative process almost sntirr=ly wia mid-lewel
administrators and professicnals {inclwuding the police=l,
largely sidestepping politics ‘from below' (s=e also Cunmeesn,
1957 .

Although MHew Zealand is conside=rs=d an exssplary place for
restorative justice, mot all is going according ©to plan. AT a
conference in Wellingtonr in October 19%8, I learn=d that the
major stakehold=rs in Hew Z=aland all agreed on the
principles, but there were insufficient resource=s to follow

throwgh on them. Earlier that y=ar, im July 1353, a

conference =xamining Maori-state relationships in the criminal
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Justice system was held:; one commentator reports that "the
majority of Macri presenters ... condemned the= gowveErnment' for
the sorts of policies that had emerged in the previous decads=
(Taurz, 1%39%:1854}.

For hustralia, here are highlights of what's happening today,

drawing from legislation, administrative guidslines, and

procedurs manuals:

= HR11 esight states and the territories have used conferencs,
but therse ar= fiwve in which conferencing is ackbiwve in youch
justice cases: South Australias, Western Australia,
Cues=nsland, and MNew South Wales, which legislatiwvely
established confer=nces durimg 19%3-9T. The fifth
jurisdiction is th= AMistralian Capital Territory [RCT),
which has no le=gislatiwve basis and where= the police hawve run
canferences sincs 19%5 in commecticon with the Re-Integrative
Shamimg Experiments (RISE} . In Victoria, confersncing is
used only for pre-sentence matters and operated by a nan-
state organisaticon. Tasmania passed legislation in 1357,
which includ=s confersnces, but the state 12 und=cid=d omn
how they should be impleEmente=d. I'm 15%9%, kthe Horthern
Territory introduced diversionary confersences as one of
s=r=ral diwversion programs for a selected set of cffenders

and of fences.”

= For the fiwve more active jurisdictions, conferences ar=
typically ussd in juwvenile criminal matters, oot aduls
matters, =xzocspt in the ACT during 1995-5%7 im the handling of
drink driving cCcases. hAls=o im Quesnsland, while not part of
the legislaticon, thers iz an administrative understanding
that conferences can be used for some adult cases.
Conferencing is mainly used in criminal matters, not in care

and protection decision-makimg, except in South Australia.

Turning tao youth Jjustice cass=s:
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#* There is great wvariety in the numbers of conferences he=ld in
mach jurisdiction anmally: South Australia compl=st=s ower
1 400 confer=nces & year; in Mestern Australia, the =stimate
is 1 200 to 1 440 f{although it is difficult to get a precise
number}; in the= ACT, Z00 to 250 a ye=ar; in Juesensland, which
is only operating pilots, abont 200 a ye=ar; in Victoria,
which only uses conferences in selected sentencing matters,
about 40 a y=ar; and im Hew Z2outh Wales, it is too e=arly kto
say since the state just began operations im Jume 1953,
[For compariscn, the amnual mumber of youth justic=
conferences in Hew Z=aland ranges from & 854 to & e4D.] -

* Som= jurisdicticons tie their practices to the the=ori=s of
‘restoratiwve justice’, others to 'reintegrativye shaming®,
and others to 2 mixture of both and additiomal =lements.
Such thepories are not given in the legislatiom, but rather
in procedur= or practice manuals.

= pRefarral to confer=nce iz typically used as a diversicn from
court process, but in several jurisdictions {Jue=nsland and
Kew South Wales), conferences can also be used as a pre=-
sentencing optiom.

* While confers=ncing is mainly used in handling cases that
com= to police attention, it is also used in schools and
workplace dispute=s in Jueensland and Mew Souwkh Wal=s, as
part of Transformative Justice Australia.

* In one jurisdiction (Queensland] wictims have weto power
ower whether a confersence can b= held, and in thre=
jurisdictions (Western Australisa, [mesasland, and New Scuch
Wales), wictims have wvetoc power owver the conference

agr=ement or plan if they are present at the conference.

Althongh it is possible to highlight what hustraliam
jurisdictions are doing f(s=e also Bargen, 1%9&, Z004}, actual
practices may differ from what is stated in le=gislation or

administrativre guidelin=s. Each Australiasn jurisdiction has a
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different history and politics of what preceds=d confersencing,
and these affect how the idea has taken hold and will =svolwve
in that jurisdiction. Mot only is therse jurisdicticnal
variation in how justice system worksers are experimenting with
conferencing, but also in any on= Jurisdiction, police
officers and confersnce coordinators {or other practitione=rs]
may hawve Jdiffersant views on what cthey are= trying to
accomplish. This diversity of idesclogical perspective and
actwal practice= has y=t to b= mapped and analys=d, but it is
crucial task in depictimg '‘what is goimg on' in Australias

today.

Can reskbtorative justice deliver a 'better® or 'more seffective’
kind of justice in diverse sociecies?

Mew Zealand and Australia ars =ngaged in a large =xperiment
with restorative jJustice, on= with & restricted time fram=
[ten ymars in Wew Zealand, five in Auwstralia) and with varied
political histories, organisaticnal sites, and statbe support.
Despite these gqualifications, the short answer I give is a
gqualifi=ed "yes": within the constraints of liberal law,
restorative justice can deliver a ‘better’ or "‘more effective®
kind of justice in diwverse and unegual socisties if it is kbie=d
to a political process and Iif it is well rescurced. For now,
I leawve to the side the problem of assessing 'be=tter’ and
‘more effective’ justice. [For =xample, what indicators would
one= choos= for 'Effectiwve’? For which groups and for what
conflicts is any justice practice betbter or more =ffectiwve?
What is restorative justice to b= compare=d to?¥) I assume= any
socisky will reguire multiple justice modalities, nok just
one=. Cther assusptions ground my claims about justice system
practices in diverse and unegual socisties:

* hny justice practice, howsver we=ll intentionesd, can be

expe=cted to reproduce existing relations of imeguality

[Ab=1, 158Z: Matctth=ws, LSBS8} .
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= EBfforts to achieve a mors just sccocisty will come largely
from policies of redistributing wealth and political powsr,
alorng with changes in divisions and valwee= of labour, not
from justice system policies. However, we can identify more

and less 'just' responses to crimes in unegqual socisties.

= 5L major tensicm in justice systems -- the twin demand for an
*individual' and "uniform’ response -- canmot b= satisfied
in a single justic= model. We have s=en in the past century

great injustices arising from strong applications of both
*egqual’ and 'dindividualised' treatment.

# PRelations of inegquality do not work in the same way for
different groups. There= are distinctiwe influsnces of
ge=nder, compar=d to class or race-sthnicity, on lawbreaking
and the state's response to ocrime. Sender does not seesm to
fit the expectable pattern of inegquality and
criminalisaticon, in which the mor= subcrdinated membk=rs of
society are more liks=ly subj=ct to state sooial control

(Daly and Tomry, 15397} .

If the idea of restoratiwve justice iz to succe=ed, it must be
tied Eo a political proosss, and by that I mean a process of
engagem=nt amaong and betwesn the inkterests of policical
minmority groups {e=.g., indig=nous and feminist) and
goverome=nts, although it would b= mistaken to limit such
sngagem=nt to relatively pows=rless s=qments of sociskty. As
Braithwaite [195%56:H-9) emphasises, restorative justice has

gr=at pote=ntial in responding to corporate and state crime.

For ress=arch, I shall draw from studies of confersncing in Hew
Zealand, findings from the RE=-Integratiwe Shaming Experiments
[(RISE} in the ACT, a preliminary study I conducted of
conferencing in the ACT and Scuth Australia, findings from the

Eputh hustralia Juwvenile JTustice {Z58TT) Hess=sarch on
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Conferencing project, amd other research in Western Australia,

Tusesnsland, and South Australi=s . ®

New Zexland

Commentators often say that Mew Zealand's family group
conferencing reflects "traditional’ Maori practices of dispute
resoluticn. This is only partly right, and it has led to the=
misleading claim that the confersnce process is an
‘indigenocus' practicocs=. The more accurate story is that Haori
people's struggles durimg the 19805 for a greatesr wvoliceE Im
care and protection cases, via family decisicn-makimg, led to
the dewve=lopment of family confersncimng as a m=thod of
decisicn-making. {Its uwse in youkh jJustice casss cam= as an
after-thought ) The idesr was that betteEr decisiocons wwould
result with increasing participation of Macori *family groups'
and with decrsasing imvolwvem=nt of state scocial workers or

octher professiocnals.

The= following highlights findings from research carried out in

Mew Zealand during 19%0-%1 [(Maxws=ll and Morris, 15%93; Horris

and Maxwe=ll, 19%3%), coupled with more recent studies by them.

= Most families and young people {(cffenders) felt involwved im
the decision-making process.

= Most families and young people were satisfied with the
cutcomes reached.

# hlmost all confersnces resulted in agreed ouwbcom=s.

= Most young pecple carried out agreements made im the
canference (that is, performed the commmity work, mad=
apoclogies, and the like} .

= Compared to young people and their families, wictim
participation was substantially le=ss (half of wictims
atte=nded conference==s], and wictims® levels of satisfaction

with the process wer= ot as high.
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* The 1353 Scof "specifically adwvocates the use of culturallsy
appropriate procssses and the provision of cultwurally
appropriate services' [(Horris, 195%3:-4]. Howewer, Maxw=11
and Horris [(19%85:9%5-%5)] report that while "conferences could
transcend tokenism and embody a Maori process, they often
failed to respond to the spirit of Maori or [to reach
cutcomes] inm accord with Haori philosophies and valus=s' .
[They note that traditiomal Macri "methods of justice wers
not always be=nign® in that tchey included deatch, slawvery, amd
exile.} They find that "the meEw system remains largelyw
unreEsponsive to cultural differsnces® and that this is
partly a consequs=nce of the gowveErmm=nt not honowring its
commitment to provide resources. They alsoc note that there
can be problems of communication and understanding when
differing cultural groups ares represented as orime offenders

and wictims.

For system =ffects in Hew Zealand, therse has besn a two-thirds
reduction in juweEnile court appearances from 198 to 19%85 and
a %0 percent reduction in custodial sentences for juveniles
durimg this tim=, althowegh adult incarceration rates hawve not
decremmead [Morris, 19%9:E5) Somewhat paradoxically, in Llight
of this appars=nt decarceration trend, the Hew Z=aland
goverom=nt's 'Budget in Brief' for 1%59% announced plams bBo
establish s=wen youth prisons with the stated aims of getcting
‘youmng people ot of adult prisomns', kesping fyoung prisoners
clos= ta their families', and prowviding ‘better sducation

sErvices' | ©

Maxwe=l]l and Morris hawve carried out several studi=s on whether
the =xp=rience of goimg to a confersence may re=duce re-
offemnding, and their work is all chat we curr=ntly hawe om
this gu=stion. Im an =arly study, they report that of the
young pecple in their comfers=nce sample in 13%4d, four y=ars
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later, the majority {8 percent} had beesen conwvicted of a
criminal or traffic offence in youth or an adonlt couwrt. They
fFimmd that *"th= young pecopl= who became re-cff=nders or
persistent re-cffenders were mor= likely to hawve= commicted a
larger mumb=r of offences initially and to have had a previous
a oriminal history when s=ntering the sample; they wers= more
likely to b= older and Macori®, among other dimensions {Maxe=l1
and Morris, 1%39E:107) . In & second study of their saspl=,
=ix and half years later, Maxw=ll (1%9%} finds that those who
were 'persistently re-convicted® {defimed as having appeared
in court five or more times on criminal matters, I8 percent of
the sampls=) could be distinguished from those who had not bes=n
connwicted [39 percent] by a seris=s of variable=s indicatiwve of
the ywoung perscom’s problems in early childhocod, by how the
young perscn and their family supporters felt during the
conference, and by subsegu=nt =wvents inm the young person’s
lofe. Maxw=1ll [159%:7} concludes that that *successful =arly
intervention is likely to be the most =ffectiwe strategy” in
preventing offending; however, conferemces may play a role if
certain =lements are present: when young people and their
supporters se= the outcome as having been achiewved Eairly,
when they l=ave the confers=nce nobk fesling badly about
themselves, and when young peoples fe=l they ares "truly sorry’
for what they hawve dome.

Compared to Australia, the Hew Z=aland gowvernment has giwven
more attention to addressing indigenocus (Masri) owesr-
representation in the system. espite such attention, Hew
Zealand academic commentary rangs=s from hesitantly positiwe aor
lukewarm (Dls=n =t al., 1355; Maxw=l]l and Morris, 15%9&; Tauri
and Morris, 1997} to strongly critical {Tauri, 1959 of how
we=ll th= confer=snce proc=ss has grappled with cultural, class,

and racial differsnces.
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Re-Integracive Shamiog Experiments (RISE} (Canberral

RAIZE is important becaus= it compares justice practices in
courts and confersnces, and it doses =o with a random
assigom=nt of cases to court and confersence. RISE'=s
limitarions are that

(1) conferences in Canberra ar= us=d for relatively minor
offences ({especially in comparison to SEpwth Australia) ,
although conferencing had besn used in cases of adult drimk
driwving, and

(2] conferences use the Wagga-style model [(police-run
conferences)] , which iz atypical for Australia. He=re= are
highlights of what we have learn=d from RISE, bas=d om data
gathered from court proosedings and conferences cbserved,
along with interwviews conducted durimg 1%95-37 {(Sherman et
al., 19%3; Stramg, 195%9):

* Dffenders report greacter procedural justice {defin=d as

E=ing btreated fairly amd

with respect] in confer=nces than in court proceedings.

* ODffenders report higher levels of restorative justice=
[defimed as the= opportumity to repair the harm they had

caused}l in conference=s than in court.

= Confersences more than court increass=d cffenders' respect for

the police and law.

*= Wictims' sense of restoratiwve justice is higher for those=

who went to confers=nces rather than to court (=.g., recovery

from anger and embarrassmemt] .
*= Wictims inm conferences report high levels of procedural

justice, but this counld ot be measurs=d for court wictims

E=canse they rars=ly actende=d.

RIZE suggests that conferences de=liwver a better kind of
Justice than doe=s court. To date, analyses hawe= not yet

explored whether Judgments of procedural and restorakciswee
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Justice wary by social locatiom {=.g9., gends=r and

raceSsrthnicity) .

My preliminary ressarch in Australia

Durimng 195%5-9& when I was a2 Senior Fulbright Scholar at the
hustralian Mational Uniwversity, I observed 34 wvouth justice
conferenc=s in the ACT and Scuth fAustralia, and I travelled to
Alice Springs to learn about a pilot police-run conferencing
project [(Daly, 19%5) . I was interested to =xplor= sewveral
critigues of conferencing, amcong them, anti-racist and
feminist arguments (Blagg, 1597;: Stubbs, 13955] . Blagg was
critical of Wagga-style confersncing, which, he b=liswed,
would giwve the police increased powers over hborigimal youth
and which would mobilise *"sham="' inappropriately in
conferences cantrolled by non-RAboriginals. B=plyving to
Eraithwaite and Daly'=s [(19%4] arguments for using conferencing
in family wviclence and rapes cases, Stubbs [(195%5] noted
potential problems of gend=r powsr imbalances and of wictims
feeling worse from a conference {(citing results from Maxw=11
and Morris, 1%9393:11%-124] . In addressing the anti-racist
cricigu=_, I found that conference dymamics work=d more
smoothly when, addition to cffenders {or wictims), theres were=
other Aboriginal participants at the confersnce such as police
aids, community workers, or Aboriginal Legal Rights Howvems=nt
reEpresentativnes ., Contrary to Hlagg's concern of incoreasimsg
police powers, statistics from South Australia (Hundersitz,
19%5;: Doh=rty, 19%9) and Western Australia {(Jon=s, 19%4) show
that the proportiocons of Aboriginal amnd non-Aboriginal youth

referred to confersence are aboutr the same.

For the feminist critige=, I found support for concerns of
potential re-victimisation of women in confersnces. of che I3
vickims at the conferencos=s, I judged seven to hawre =2ither bhes=n

treated with disrespect and to hawve been emoticnally
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distraught as a result of the conference. Hix wers womern: @and
the one male was an Aboriginal boy. Hhile gend=r powe=r
imbalances such as men dominating discussion or hawving more
sway in decision-making wers not appar=nt, I did note cthat
conferences were gendersd =wvents . Hhile few offenders were
female (15 percent)l, womsn wer= £z percent of the ocffender's
supporters; and more mothers than fathers of young people wWere
pres=nt at confersnces, although women weres not mores invol=wed
than men in supervising the completion of agreements. These
fimdings, which I wiew as tentatiwve and suggestive, wer=
erplored further in a larger study of conferencing, which I
lauwnched in 19398, the SATI projeckt.

South Australisx Juvmmnils Justice= [([SANT) Research oo

Confer=ncing

E2ATF gath=r=d chs=rvatiomal and interview data dJuring 15%98-35

on B conferences amd 173 offend=r= and wvictims: in addition,

police officers and coordinators completed surveys for =ach
conference, and they wer= interviewed at the =nd of the
ressarch periaod. SATT differs from RIZEE in that it focuses aon
conferences alone, its samples sizse is smaller, and it examines
conferences run on the He=w Z=aland, ot the Wagga model {Daly
=k =l.., 1%3@) . Data reduction and analysis has just begum,
but these findings can b= highlighted:

* Caonferences receive high marks by the four key conference
groups (police, coordinators, vwictims, and offenders] on
me=asures of procedural justice, includimg beimg tr=ated with
respect and fairness, having a wolice= in the proosss, among
others . hAnalyses by participants’ scocial locations such as
gender and race/=thnicity show no differsences.

* Compared to the wery high marks for procedural justice,
therse are somewhat lower lewels of restorative jJustice
[defined as '‘movems=nt’ betwesen wictim and ocffend=r toward

greater smpathy or understanding of the other's situation) .
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This suggests that while it is possible to hawe a2 process
perceived as fair, it is relatively harder for wictims and
cffenders to resolve their conflict completely or to £ind
common grounsd -- at least ak the confersnce its=lf.

= Hvstematic cbservations of confer=nces were carried out to
determine if powsr imbalances wer= presant, if wictims were
re-vicbimised, and if derogatory comme=nts were made. In the
interviews, we ashe=d young people [(offenderst and wictims
whether they f=lt disadvantaged in the conference becauss= of
their sex or race-=thnic ifdenmtity. Instances of explicit
expressions of prejudice and power, or of felt disadvantage,

WEDE rares.

Sther research in Nestern Australia amd Soeensiand

From all studies= of confer=ncing to date -- from Eew Zealand,
the ACST, and Scuth Australia -- the strongest and most
consistent finding is that the process is viewsd as fair by
participants and therese are gen=rally high l=w=ls aof
zatisfaction with processes and outcomes. Thess= findings ars=
al=z=p svinced in reports £from Western Australia {(Cant and
Downie, 19398 and Cussnsland (Palk =t al., 1935%3] . With mSome
exceptions (e.g., Hazwell and Morris, 19%3%; Ols=n =t al.,
1955, on Maori participants), comparatiwvely little is konown
about how ideas of ‘fairness' and '‘satisfaction’ may wary by
racial-=thnic identitiss._ Cant and Downie (1593p:g1l) fimd thac
in Meste=rn Australia, 2% percent of Aboriginal youth cases,
which wer=z referred to metropolitan Justice Teams, were
returned to the police or to the court 'as unsuitable or
mnsuccessful compared with 1T percent of nom-Aboriginal
referrals’. The reasons were an imability to locate the
youkh, th= yourh not attending the meeting (confersence}, and
the youth not completing the actionm plan. Interriews were=

connducted with a =mall mumber of Aborigimal families (a bokal
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of sewven) in the metropolitan and country areas, who gawve

positive and negative reactions in roughly =gual measure.

South Austrailisn report on Aboriginal amd nmon-Aboriginal
contact with &the justice sypstism

It iz plain that the introduction of any new justice meEasure
by & dominant "white’ system, howsver well-meaning or well-
respurce=d, is goimng to b= met with wariness by indigenous
people. Morsower, any m=w measurese cannot erase a long history
of police practices, with th=e accumailated memories of distrustc
and ang=r on both sides. I want now to turn to a statistical
report, just released from the South Australia Office of Crime
Etatistics {(Daoherty, 19%%), using 19%7 data from South
hustralia, which compare=s patterns of Aboriginal and nonu-
hboriginal comtact with th= juvenile justice System. Reports
like this are valuable for showing the system-wide handlimg of
orim=, ncokt just the porticon dealt with by confersnc=. Akt the=
m=ame time, the atheoretical tenor of such r=ports, which
intend to discuss ‘race differs=nces' without a the=ory of

‘race’, is unsatisfactory.

When the Doherty [(15%9%) report was first issu=d, a mews story
appeared in the Adelaide Advertiser, headlined "Justice
system "fails young®® {% Jun= 1959:21}, with 2 focus on the
system's failure for Aboriginal youth. The= newspaper story
excerpted we=rbatim from an Aborigimal Legal Rights Mowvemesmnb
analysis of the report (HBooth, 1995}, which drew on the
statistics to demonstrate the continuing disadvantages of
hboriginal youth in the system. Hy reading of the Doherty
report suggests that a mores realistic amd a mor= critical
interpr=tation of the statistics is called for. From &
realistic point of wiew, culpability for Aboriginal outh
ower-repressntatiocn in arrest, courkt, and sscures care

facilities li=s less in the justice system responses to crimes
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and mor= in the structurs of Australian society, along with

its historical and contemporary policies toward Aborigimal

peEople. Thes= structural determinants hawve s=versly =roded
effective methods of =social comtrol of young people

[especially its boys and young men) by adults, and they hawe

severely =roded Aborigimal pecple's trust or beli=f im the

legitimacy of white justice=. Similtane=pusly, the statistics

mneed to b= interpreted mor= critically. ODoherty (L%9%:100}

rightly not=s that the 'justice System itself does nmot hawve

the capacity to redress th= major structural in=gqualitie=s
facing th= Aboriginal commnity® . Howew=r, she doss oot
mxplicate the claim that "the justice system has &
responsibilicy to ensur= that, oncoce= a young pe=rscn, wheth=r
hbhoriginal and mon-Aboriginal, ocom=s inko contact with the
police for suspected off=nding, that young persaon is dealt
with sffectiv=ly and =guitably' (ODoherty, 19%9%5:100F . I shall
wnpack this claim im a mom=nt, but first, I highlight these
findings £from the report-

= Im 1957, Aboriginal youth were & percent of South
fdustralia's populaticon, but they comprised 14 percent of all
police apprehensicns and 23 percent of admissions into
s=cure cCare j(detention, police custody, or remand) [(pp. ix,
HE) .

= &h higher share of Aboriginal {14 percent}l than on-
Aborigimal (4 percent}l youth were 10 to 12 years old when
apprehend=d (. B .

= Of Aboriginmal youth apprehended, a2 higher share were
arr=sted (47 percent] compared to non-Aborigimal youth (27
p=rcent] (p. 23 .

* Policing actiwvity wvaries by place: most Aboriginmal wouth
wers= apprehend=d in coumtry divisiocons (87 percent), wher=as
most mon-Aboriginal youth were apprehended in metropoclitan
divisions {77 percent} {p. B]. Fothing was made in the

report of this striking difference.’
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= Of Aboriginal youth apprehended, 132 percent received a
formal cawution, 19 percent were referred to & family
conference, and E4 percoent were referred to court (the rest
wer= withdrawm] . For mom-Aboriginal youth, the respectiwve
percentages were 36 percent [(formal caution), 18 percent
[fFamily confer=nce], and 43 percent [(court}l {p-. 27]1.
Clearly,. then, diwversion from court is more likely for non-
Aboriginal (B4 percent)] than Aboriginal {31 percsnt; wouth.

= For a higher proportion of &boriginal (19 percemt} than nom-
Aboriginmal (B percent} youth, the confersence did not go
forward, the major reasonm being that the young perscm didn't
show wp {p. 43].

= More= hborigimal (27 percent} than non-Aborigimal [12
p=rcent] youwth failed to comply with the conditions of the
conference agre=ement {p. 5%} .

* PBecanse the broad offence categories for which youth wers=
brought imbo the system do not differ by racial group, one
cannot =xplain these differences by variation inm ocff=nce
category. Hows=wver, the report offers no data on previouws
crimimal history that might =xplain, in part, some of these

differsnces.

Interpreting statistice: the nesd to move beyond liberal
readings of racial difference

Etatistical depictions of complex Justice events can be
difficult to interpret without knowing what is happening on
the ground. For exampl=, would we= =ay that the reason that a
higher proportion of Aborigimal youth did not show uwp on the
day of a2 confersnce was becauss= the youth justice coordinators
didn't work hard enough or wersn't sufficiently "semsitive’ to
these cas=s? Or would w= say that Aboriginal youth are
disaffected with amy justice aystem process, whether it is

caution, comfer=nce, or court? From my ress=arch in South
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hustralia, I find no support for the former interpretatiom,

but a good deal mores support for the latter.

And how do we interpret the highs=r failure of hAboriginal youth
to complete their confers=nce agre=ements? Would we= =say that
their family supports ar= not ther= to aid and assist them?
That th= undertakings ar= ‘too hard' for the=m to complete?
That Aboriginal youth se= no wvalue to completing the
wndertaking since it is just ancther "shams job' that white
Justice has imposed? Surely, ther= must be a connection
betw=en the failure bto compl=tes agresm=nts and subs=guent

police decisions to not refer certain cases to conference.

Which brings us to the key actors in the diversionary process:
police officers. How do we =xplain police referral decisions,
i.m_ ., their relatively low=r referrals to formal cawtion and
higher referrals to court for Aboriginal than non-Aborigimal
young p=ocpl=? Would we say that the police ares 'owverrsacting®
to Aboriginal youth, not diaspensing sufficient discretionary
leniency? Or would we =ay that more Aboriginal youth are
refusing to admit they hawve done something wrong, thus
foreclosing the opportunity =ithe=r for a formal caution or a
referral to conference? Perhaps we would say that because
hboriginal youth hawve a gre=ater likelihood of previous
contacts with the police than non-hAboriginal youth (for a
variekty of reasons! and becauss Aboriginal youth are less
like=ly to complete agresments, the police hawve ‘giwven up’
se=ing the values of diversion for those apprehend=d many times
or who have "faile=d' to honour confersnce agre=smeants.
Etatistical data alon= cannct tell us what the police or young

pecple ar= doing and saying, and why.

We need to address the harder and more complex gqu=stions about

how justice system practices are saturated and marked by
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racial-=thnic [(and other] divisions, both past and pres=nt.
The Doh=rty re=port, like cocthe=rs of its kind, fails to g=t
beyvond numerical counts of things, sliced and diced in =o many
tables. It alao fmils to get beyond a liberal understanding
of legal process and methods of interpreting racial-s=thnic
differences [Daly., 159%4a, 1354b) . For example, what is the
meEaning of 'e=quitable tr=atme=nt®' for Aboriginal youmg people
when the =quality standard is white-centred? What is the
meaning of ‘effective btre=atment® when a dominant white culture
and Jjustice system may =simply decide that incapacitation is
more "mffective’ for hAboriginal young peopl=? Why, in short,
do comme=ntators contimu= to comstrues justice as "sameness of
treatment'? Why woueld commentators =wver assume that outcomes
for heavily marginalizsed me=mbers of a =soci=ty would b=

'‘'similar® to thos= of its more conventional members?

There iz, of cour=se, legitimate moral force in calling
attention to the owver-repressnptation of marginalisesd groups in
ocriminal justice systems, and Australia“s Aboriginal pecples
(especially its males) are no exception.” Howewer, w= reguire
a more critical readimng of the astatistics, which do=s nokb
naiwvely assiume= ‘sguality of outcomes' in an unegqual socisty.
The subsequent politicisaticon of the statistics [=.g.. Booth,
19535 or m=dia stories] does not, unfortumat=ly, mowe an anki-
racist political agends forward. HEmather, positions become=
hardensd on both sides, derailing a dialogu= of racial
engagem=nt. Looking to & future in which indigenou=s groups®
sovereignty will be o the agenda (Murphy, 195%3; Tawri, 15%99],
we shall ne=d to contemplate ssveral justice systems [(Dobk just
the dominant ‘white' system), working in parallel or
articulars=d with on= ancther in some way. HWhen devising
measures of the wiability of thesse sowversign (if articulated]

sysbems, we should ot necessarily assumes "=guality of
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cutcome' or "=gquitable treatment' -- whatever pecple= me=an by

those t=rms.

Conclusion

Hestorative justice principl=ss and practices hawve the
potenkial to deliver a be=tter kind of Justice than what exists
currently. With respact to racial-sthnic and cultural
differences, th=e potential esxists in the op=nness of the
process to differing cultural sensibilitiss and to addressing
relations of ineguality (s== LaPrairie, 199E) _ It ha=s the
potential to promobte a ‘dialogic wiew of morality' compared to
the 'monoclogic woice of law® [(Hudson, 19%8, drawing from
Habsrmas, 1534, 1587} . It can make the justice aystem process
more humane. But that pote=ntial cannmiot be assumsd in the
abstract or by passing a ne=w law. [t ne=ds to be part of =&
bromader sngag=m=nt with th= politics of race, class, and
culbture. That means, in part, that majority group justioce
sysbtem workers and citizesns must begin to unde=rstand that
‘Aassimilation® of minority group mesbers into a white-centred
process is not sufficient {(or perhaps swven acceptable] in
creating a better justicos system. Hajority group mesbers mast
change and accommodate asg we=ll. To date, the ides of
restorative justice, as applied in Australia, claims to draw
from indigenous justice forms, but as BElagg [(195%7) suggests,
this "Orisntalist' appropriation may result in yet another
‘Ffailur=" of Aboriginal people to perform according to a
white-centred *"indigenouws®' justice script. Writing from the
Canmdian conte=xt, LaFrairie= (159%} argueses that the= potential
positive impact of restorative justice {and cother
alternatives) for indigenous people will not be realised
unless there are sufficient rescurces and those rescurces arcs
timd to the kinds of offences (and cffenders) that are

vuln=rable to imprisonment. Ctherwiszse, restorative justice
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will be mers window dressing as racial disproportiomalites in

rates of imprisonomennt continae o

I hawve largely focused omn racial-s=thnic relations &s o
compon=mnt of ‘diwversity' and restoratives justice=, amnd T haws
dome so because "race'! is the social relation that recurringly
roliticis=s crime amd joastice. Howeswvwer, I wonld =sphasise= the=
importance= of analysimng race and gendesr toge=ther . Im =o
doing, we may ask, why are Aborigimal sales so mach sore

likely to b= cawght up in the JuwveEnile amd criminal justszoe

sywmtem than Aborigimal fe=emal==s? That is, does 'police-
hAboriginal yonth comflict® arise as mach from geEnder as £rom
rac= relatiocns? How do gend=r hiersrchi=s work inmn racial -
=thnic groups, and how might this affeock decision-making in

informml legal processess liks restoratiwe justice=?>

Citimens, policymakers, and politicians mostly fre=gquently ask,

dpo=s restoratiire qustice "work'?? And by Tthat, theEy ar=
askimng, will it reduce re-offending? Thi=s im a o0 OMAarTrow WEY
to judg= any Jjustice system practicoe. Rarth=r w= smhould ==k,
what should b= the objsctives of & *"just'! rrespons= to crim=?
Ehonnld its b= to do leEss harm™ To —conbrol or prewe=nt orim=?

To reduce the use of incarceration as punishme=nt?® To promote=
obher justice ideals such as "safer comeuniti==s' or
‘fresponsible citizenship®? REesearch swggests that within che
constraints of liberal law, restoratiwe justice doses less harm

compared to a ocourt proosss and that people vwiew the proce=ss
as more fair than what happens in couwrt . Whether restorstine
Justice can accomplish other desirable justice= go=ls is oot as

et Cclesar

** See remainder of document on line for references

7.3. Restorative Justice: The Public Submissions-199830

Cultural Issues

Overview
Miori

Pacific peoples

Overview

3 Ministry of Justice — New Zealand - Restorative Justice: The Public Submissions First published in June 1998, © Crown Copyright
http://www.justice.govt.nz/pubs/reports/1998/restorative justice/ex summary.html
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Some submissions had reservations about the consideration of cultural issues:

Justice must result in "like" cases being treated in "like" ways. Culture should never be used as an excuse for
undermining the application of justice. Culture must never be used to invoke "soft" options in response to offending.

Sensitivity to any cultute should be determined on a case by case basis. This could be Celtic, Asian, Mioti, Tokalauan or
anything else. We are a multi-cultural society with high proportions of certain categories. Sensitivity however, should not
be used as a basis for changing the pre-determined rules. (Christian Coalition, 46)

The desire to make the justice system more culturally relevant was also seen as looking backwards to the past.

However, others believed that for the justice system to be effective it had to be culturally appropriate. Some even saw
restorative justice as moving beyond cultural appropriateness to a more appropriate approach generally:

While Moana Jackson (1988) has argued that many Miori feel alienated from Western criminal justice systems, it is
equally the case that many Pikehd also feel the current system has little relevance to their lives. The reasons for setting
up restorative justice then should not be based on the premise that it is culturally relevant, as the process is one which
could be "relevant" to all cultures in New Zealand. (Carbonatto, Thorburn & Pratt, 62)

The point was made that all ethnic groups needed careful consideration and that new settlers, in particular, need help
with coming to terms with the justice system. Age, class and gender were mentioned as well as ethnicity, with some
respondents feeling strongly that people in many groups need suppott in dealing with the present "male Pikehd system".
(National Council of Women, 40)

Several submissions commented on the usefulness of data collected overseas. Some referred to successful overseas
initiatives, arguing that much could be learnt from them, while others argued that it was also vital to study systems in the
New Zealand context (seven submissions). The submission of the New Zealand Miori Council also noted that
indigenous justice processes in other countries are based on restorative principles.

Maori

This section considers the submissions that commented on cultural issues in relation to Maori. The views described,
while including those made by Miori, are not necessarily representative of Méori opinion.

Eleven submissions viewed the existing system as culturally inappropriate for, and failing Méori. Six submissions referred
to the over-representation of Miori in a number of statistics such as suicides in custody, prison inmates, and recidivist

offending.

In general terms, restorative justice was seen in seven submissions as being potentially more culturally sensitive than the
existing justice system. Culture and ethnicity was seen as an area in need of exploration and cateful consideration.
Therefore, for restorative justice to be effective, it was believed that attention must be paid to cultural issues. Calls for
restorative justice were seen as recognising diversity, with two submissions stating that restorative justice had the
potential to provide for cultural diversity while preserving a single justice system. Five submissions suggested that much
could be learnt from Miori, and that restorative justice was not necessarily a new paradigm for all cultures in New

Zealand.
A view was that restorative justice could:

...provide a complementary system of justice which can reside within the communities of New Zealand, both Pikehi and
Miori, and which can operate alongside court-based processes as an integral part of the whole system. (New Zealand
Mioti Council, 112)
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Restorative justice was also seen as potentially providing a mechanism whereby the power of Miori communities could
be affirmed and strengthened. As Miori would then have a defined interest in the justice system, it would be more likely
to command their respect.

Reference was made in 10 submissions to existing programmes and informal processes currently in operation under
similar principles to restorative justice. These included several marae-based initiatives. Seven submissions saw value in
marae-based programmes.

For iwi to bring back the Tribal Committees to focus on Youth Justice and Adult Justice for petty crimes. Also utilising
the Justice of the Peace for those areas. (Te Runanga o Ngati Hine, 28)

Another suggested:

In recent years there have been a number of experiments which have aimed to revive aspects of traditional practice, for
instance in dealing with sex offenders through "marae justice", by holding judicial hearings on marae, and in dealing with
young offenders on marae. However, these are relatively minor changes to fundamentally Western process that do not
go to the heart of a Miori perspective. (New Zealand Miori Council, 112).

Other alternatives to existing sanctions for Miori were proposed, with community-based options being viewed as
preferable. State intervention in these programmes would be problematic, serving to compromise the mana of the
programmes. Several submissions suggested that any restorative initiatives on the marae would need to be appropriately
resourced, with adequate training for facilitators in cultural matters and mediation techniques.

Cross cultural issues were also discussed. Difficulties were anticipated where victims and offenders were members of
different cultural communities, particularly those with no restorative tradition. Non-Miori discomfort with marae-based
programmes was identified in several submissions as a potential bartier to restorative programmes but there was also a
view that these issues could also be addressed.

Several submissions noted that processes such as discussion, and family and community group conferences were familiar
to Miori and other traditional indigenous justice systems. Four suggested that such systems also had parallels to
restorative processes. The Children, Young Persons and Their Families Act was seen as moving towards, or having the
potential for more restorative and more culturally responsive outcomes. One submission believed that family group and
community group conferences were more appropriate for adults in cultures where family ties were stronger (such as
Miori societies). Other submissions also noted the importance of whinau and community involvement to Miori.

However, restorative justice as a means of making the law more culturally relevant for Mdoti was explicitly rejected by
some.

Recent reforms to children and young persons law and the introduction of family group conferences into this area are
heralded as injecting a Méori dimension into this part of the justice system. The call for a restorative justice system
justifies itself in a similar manner stating that such a system is more akin to Miori dispute resolution. We do not support
the implementation of a restorative justice system on the basis of it making the law culturally relevant. Such justification
ignores the call for pluralism in the law and diminishes the legitimate demand for tino rangatiratanga made by writers
such as Moana Jackson. (Dunedin Community Law Centre, 5)

Another submission believed that a restorative justice model integrated with the justice system could be seen as a
criminological advance but not as an institutional expression of Treaty partnership since:

...Miori processes cannot be in a position of subservience to Pikehi ones. (Auckland Unemployed Workers Rights
Centre, 33)

Six submissions stated that in accordance with the Treaty (especially Article 2) and the principle of self determination,
Miori should be free to develop their own justice systems or seek justice on marae. One submission viewed restorative
justice as being in accordance with the Tteaty as it was seen to protect the rights and property of Mioti, while another
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mentioned that consideration of the Treaty should be a base objective of any restorative programme, and that the
Crown's obligations to Miori must be honoured. Colonisation and the history of Miori in relation to the Treaty were
also mentioned in two submissions as essential considerations when developing policy on testorative justice.

One submission stated:

Much research is needed in order that we are able to assess the cultural relevance of the proposed restorative process.
The notion that the restorative process strongly accords with the concept of Tikanga Miori is unacceptable. (National
Collective of Independent Women's Refuges, 107)

Others saw restorative justice itself located in indigenous sovereignty movements.
Pacific Peoples

A total of 14 submissions made reference to Pacific peoples. Many of these commented generally rather than specifically
in relation to various cultural traditions and the responsiveness of the criminal justice system. A number of submissions
suggested that restorative justice had to be culturally relevant and that traditional practice should be looked at first as a
way of achieving justice.

Two submissions were made from a Samoan perspective. One confirmed that the Samoan community was capable of
restorative justice in its holistic sense and proposed practical joint ventures.

Our definition of restorative justice from a Samoan perspective encapsulates "relationship" in all its meanings. It
encapsulates our culture, our spirituality, our gender arrangements, and the healing of relationships. Healing of
relationships involves the support systems for victim and offender. Examples of these systems include extended families,
churches, the traditional matai system and our community. We are keen to seek ways where we can work together to
seck positive outcomes for victims and offenders, especially within the Samoan context. (Ete & 7 others, 92)

The other submission reinforced the importance of involving extended family, political and religious leaders and matai if
restorative justice was to work for Samoan offenders. This also proposed a "Fautua" - a group comprising each race
represented in New Zealand to sit at all cases of their respective peoples and advise judges on appropriate sentences.

7.4. Restorative Justice - 1996 3

In what ways might restorative justice enhance the cultural responsiveness of the criminal justice system?

What cultural issues are important to consider?
Cultural Relevance

The introduction of family group conferences in the juvenile jurisdiction in New Zealand came partially from pressure
from Maoti to restore traditional processes of conflict resolution. While the English-derived system of justice recognises
the rights and responsibilities of groups who register a corporate identity, and in some instances of families, in the
criminal jurisdiction it takes a singular approach based on the responsibility of individual offenders for their crimes. Such
offences are perceived as having been committed against both an individual victim and society in general, with these dual
interests being represented by the state. The Maori system was derived from views of kinship and obligation involving
the whanau of both the offender and the victim and a real and close relationship (Jackson, 1988). Pacific Island
traditional responses to crime have similarly involved a collective rather than an individual approach (Anisi, 1993) as
have those of the first nation peoples in North America (Zehr, 1995). The adoption of restorative programmes as a
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response to adult offending in New Zealand might therefore contribute to a more culturally relevant response to
offending by providing traditional decision-making models and approaches.

However, there is not necessarily any more agreement among Maori than among Pakeha or other groups that such
systems are appropriate or would work in modern times. In a recent study (MRL, 1995), some Maori did not accept
there was a need to move from the current criminal justice system. Alternatively, others felt that a restorative approach
would address a number of the cutrent system's inadequacies. While some would have preferted a move to marae justice,
they questioned the efficacy of this because of the disassociation of young Maori from their whakapapa (cultural
identity), and the consequential absence of essential elements for success. There was a number of Maori who rejected the
concept of Pakeha-based justice in all its forms, including as part of a restorative approach.

In a recent small study involving Maori, Tauri and Morris (1995) identified clear support for moving towards Maori
justice practices. However, it was recognised that this would not be without its difficulties. Some of these would arise
when the victim and offender wete from different cultures.

Other possible difficulties include the identification of communities for alienated urban Maori, the loss of cultural
knowledge in many young Maoti and the location of control of any Maori-based system.

7.5. Putting Aboriginal Justice Devolution Into Practice — 1995 32

The View from Government
—  The experience of governmental involvement in negotiations respecting devolution of justice authority to

Aboriginal communities highlights two important constraints to the process.

o  First, there appears to be an unwillingness (or inability) on the part of governments to deal with anything
outside a limited range of organizational types.
® The main consequence of the first constraint is that governments give a strong preference to aboriginal

organizations that look a lot like their own structure, i.c.,

e  hierarchical, with one point at the top,

e an institutional separation of the administrative from the political,

e  clear lines of authority which remain the same in different contexts,

e the use of double entry accounting, and

e  ascparation of administration from the other functions in the community.

o  Second, in communicating about issues related to Aboriginal people and justice, governments rely on a limited,
technical and highly conventional way of communication, namely through the over-use of written documents.
® The second constraint, the preferred mode of communication of governments, leads to an over reliance on

e formal written proposals,
e  audits statements,
e  written evaluations, etc.
o These two constraints clearly affect the relationship between governments and Aboriginal communities.
=  Communities needs are transformed into written documents.
= Governmental responses to needs become "initiatives", i.e. "things" which can then be administered.
= What may once have been "political" becomes "administrative".

—  Part of the challenge of those working in non-Aboriginal governments is to be open to and supportive of the
unique organizational forms that have and will continue to arise as Aboriginal people in difference circumstances

32 Charles Horn (Canada) cited in The International Centre for Criminal Law Reform and Criminal Justice Policy and The School of Criminology,
Simon Fraser University and with the support of The Department of Justice Canada and The Ministry of the Attorney General of British Columbia,
Putting Aboriginal Justice Devolution Into Practice: The Canadian And International Experience

Workshop Report, July 5-7, 1995 http://137.82.153.100/Reports/Aboriginal. txt
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create new and evolving modes of collective behavior, and to resist the temptation to channel everything through
the few models that are currently found to be acceptable.

—  The challenge for Aboriginal people is to create, or re-create, collective practices which reflect the culture of the
specific group, but are also durable enough to survive in increasingly difficult, and in some cases openly
antagonistic, circumstances.

7.6. Resolving Disputes Locally: Alternatives for Rural Alaska - 1992%

Use of Tribal Courts by Non-Natives. Non-Natives voluntarily used or cooperated with tribal courts in the tesolution of

children's and family matters, and civil regulatory cases. This indicates that the tribal coutts can setve citizens of all races in

the state in their capacity as local dispute resolution organizations.

7.7. The Consequences of Modernity -199034

This is a classic treatise on modernity by one of wotld's leading sociologists. It discusses how modernity arose, and
became a global phenomenon. Particularly significant are the analyses of the kind of processes that it has unleashed, and
the risks and promises that modernity holds out for human life. Of special relevance here are three ideas. First, Giddens
argues that modernity has been shaped by Western culture with its particular values and structures. Accordingly,
traditional societies and cultutes, such as Aboriginal systems, experiencing modernity are subject to powerful but subtle
pressures to reproduce these values and structures, whether in the field of justice or some other field. Secondly, Giddens
discusses processes of modernity such as "distanciation" (i.e. social relations are no longer tied to particular locales), and
"disembedding” (i.e. 'lifting out' understanding of social relations from local contexts) which provide the legitimizing
basis for the increasing reliance on professional and technical experts. Cleatly, to the extent that the local context is
deemed to be an essential feature of social relations, and/or thete is insufficient trust in professionals, community-based
programs in justice (e.g. treatment programs) will be more strongly emphasized. Thirdly, Giddens notes that modernity
brings an increased risk of the growth of totalitarian power at the same time as it holds out the promise of multilayered
democratic participation.

3 Alaska Judicial Council, Resolving Disputes Locally: Alternatives for Rural Alaska, August 1992, http://www.ajc.state.ak.us/Reports/rjrepframe.htm
3 Giddens, Anthony. The Consequences of Modernity. Stanford, CA: Stanford University Press, 1990 cited in Ministry of the Solicitor General of

Canada, Don Clairmont and and Rick Linden, Developing & Evaluating Justice Projects in Aboriginal Communities: A Review of the Literature,
March 1998 http://www.sgc.gc.ca/epub/abocor/e199805/e199805.htm
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	The right to choose between the systems or practices means that one of the group of rights, those of the accused, no doubt will be focused upon. Ultimately the "rights" of the accused vis-a-vis the "needs" or "interests" of victims, are perceived as para
	choose, unless standards sanctioned by laws were in place that provided guidelines to be followed when making the choice, ultimately means the choice of the accused will prevail. The amendments to Bill C-41 regarding Alternative Measures and their use ar
	This begs the questions, how do you ensure the victim has a say in this determination or choice of what route to follow and that the victim is able to fully participate without coercion, harm or fear of reprisals? These questions must be asked and their
	Individuals in the justice system must be sensitive, they must unlearn racism and they must be culturally aware without romanticizing Aboriginal life and culture. (p. 3)
	Many have held that traditional Inuit mechanisms for social control and addressing anti-social acts are ineffective in the modern world.
	This is the result of both the policies that have oppressed Inuit communities, creating dependency and, in some cases, powerlessness, as well as the fact that many of the crimes that occur today did not occur in the past.
	However, the voices in this collection indicate that the spirit that guided the traditional mechanisms can be incorporated into modern-day situations and community-based initiatives.
	Traditional goals had both proactive and reactive elements. Traditional mechanisms created an environment that prevented anti-social acts, as well as a process that adequately addressed the issue(s) at hand, attempting to heal the parties to the offenc
	These are goals that can be attained through mode
	Amalgamating tradition with modern is a theme that underlies many of the initiatives underway.
	Cultural Elements in the Program - When offenders are addressed in their own language by the Magistrate/Justice of the Peace, offenders, victims and community residents are more comfortable in the court setting. Ultimately charges are dealt with more rea
	Eighteen percent of its male inmates had been ho�
	Forty percent of offenders in its custody have p�
	A potentially significant number of offenders suffer from fetal alcohol syndrome.
	In federal institutions about 217 offenders have�
	About 24 percent of inmates and 14 percent of st
	Nineteen percent of inmates are known to be infe�
	As emphasised in Part 1, the origins of the design of any RJ programme should come from the traditional practices of the community.
	The community should be encouraged to reflect upon and record the values, principles and methods of conflict resolution historically practised by them.
	However, it is equally true that those traditional methods will likely have evolved under recent historical influences, primarily colonialism, and the imposition of the European system of civil and criminal justice.
	Any community will, with varying degrees of acceptance, incorporate the realities of these influences into the way members of the community have come to think about justice contemporarily.
	That is, the degree to which the community can return to traditional methods has been affected by the harsh reality of a Constitutional Canada.
	When thinking about the introduction of an RJ programme, the community must accept, at least at present, that the Attorney General of each province has the ultimate authority with respect to the administration of justice 1 under the Constitution of Canad
	In pragmatic terms� this means that RJ programmes in Canada, and in British  Columbia specifically require the participation of both the federal and provincial governments.
	
	
	Cultural Relevance



	One of the long-term outcomes of the AJS is to meet Aboriginal needs through the availability of culturally appropriate community justice projects.
	Results from case studies and interviews indicate that many of the projects funded through the AJS are based on traditional values, which means the procedures and dispositions are perceived as culturally relevant.
	Though customs vary significantly, several examples include the use of circles, the inclusion of smudging and prayers, consensus decision-making, and equality of participants.
	Dispositions are meant to address the underlying 
	It is believed that individuals may find a ‘bette
	A range of other restorative options are offered by projects, including counseling for alcohol and/or drug abuse, anger management courses, and restitution or an apology to victims.
	The Department continues to co-chair with British Columbia the Federal-Provincial-Territorial Working Group on Diversity, Equality and Justice, which deals with diversity issues from an inter-jurisdictional perspective. The FPT Working Group is refining
	Purpose
	Diversity analysis flows from the rights accorded to vulnerable groups under both the Charter and the various human rights codes.
	This screening instrument is intended to support recognition of those rights by providing a way to assess the impact policy initiatives could have on groups who frequently experience disadvantage in their dealings with the justice system, whether as part
	Diversity analysis does not attempt to determine whether an initiative should proceed; rather, it provides information on the impacts of the initiative on diverse groups. For some initiatives, alternatives may be suggested to modify the impact of the ini
	Guiding Principles
	Diversity analysis involves an assessment of the substantive equality of the outcomes a proposed initiative would produce for diverse groups; it is not accomplished by ascertaining that the initiative would treat everyone the same.
	Diversity analysis is most effective if applied early but should be continued throughout the policy development process.
	The Instrument
	To apply the diversity and equality screening instrument, the following questions should be addressed:
	Status
	What is the initiative; what is its purpose; what stage is it at; what research or consultation has been done; what is the target date for completion?
	Impacts
	a) What are the impacts (whether intended or unintended) of the initiative on individuals in, or brought into, the justice system, or on the public at large?
	b) Are there foreseeable specific impacts of the initiative on individuals who can be identified by membership in any of the following groups?
	— women \(please see "Diversity and Justice: Gen
	c) Are there foreseeable specific impacts on individuals who can be identified by membership in more than one of these groups?
	Modifications
	a) How could the initiative be modified to reduce or eliminate any identified negative impacts, or to create or accentuate positive ones?
	b) If these modifications were made, would there be impacts on other groups in society or on the ability of the initiative to achieve its purpose?
	Further Research
	Given what has been learned in the analysis undertaken to this point, what additional research or consultation is desirable/essential to better appreciate the impacts of the proposal on diverse groups?
	A number of questions emerge when contemplating the use of this set of principles as a guide to policy makers and program administrators. For example, further examination of the following is necessary:
	The host of additional questions with respect to the extent to which this philosophical approach had been tested as a framework for justice in a modern, western industrial society.
	It is evident from even a cursory review of the literature on restorative justice that there is little attention to diversity as analytical constructs.
	The terminology of ‘victims’, ‘community’, and ‘o
	nor is there any analysis of the particular dynamics of violence and abuse in relation to other minority and marginalized members of society.
	In a related vein, an equality rights analysis was nowhere to be found in the literature review.
	Consideration of Implications for Ethnic/Cultural Communities
	There is an additional concern that the implications of these reforms for ethnic/cultural communities have not been studied in any kind of systematic or rigorous fashion.
	‘Reintegrative shaming’ that comes out of a famil
	This type of cultural and ethnic nuance has to be examined through research and consultation.
	Further, where English is a second language, there is a need to ensure that translation services are an integral component of both local victim support services and  community-based restorative programs.
	Representatives of ethnic/cultural communities need to be involved in the development of policy around these initiatives.
	Extensive consultation with members of these communities should be conducted.
	As well, there are victim service providers who are themselves members of these communities and/or have significant expertise with respect to the identification of the issues for offenders and victims who come from these communities.
	Similarly, these same individuals are aware of what types of support services are required for victims from these communities.
	Socio-Cultural Insensitivities
	It has already been suggested elsewhere that some evidence exists to suggest that ADR is developing as a "white, middle-class" alternative to the conventional justice system75. The possibility that other ethnic groups and social classes may be, however i
	"Relegating many problems to alternative forums is enormously beneficial to those in power. It takes the sharp edge off claims, diffusing them into generalized grievances to be worked out, harmoniously is possible, on a case-by-case basis. It is an excel
	Delgado argues that, while the conventional justice process (imperfect as it may be shown to be) contains numerous safeguards against bias and prejudice (e.g., the jury selection process, judicial disqualification for bias, rules of evidence, etc.),�
	"When ADR cannot avoid dealing with sharply contested claims, its structureless setting and absence of formal rules increase the likelihood of an outcome colored by prejudice, with the result that the haves once again come out ahead'
	Space precludes examining this problem in more detail but Delgado's arguments indicate some real cause for concern in this area.
	Customary and colonial law:  We had the opportun
	Although this study was not exhaustive and the sources suffered from the usual weaknesses of contemporary science including ethnocentrism we believed we could see a pattern in the way in which the meetings of customary and colonial approaches to social h
	"The most prominent pattern which emerges from the case studies indicates that attempts to accommodate customary law have often been at the expense and integrity of the Indigenous form.
	In each case the Indigenous model has evolved in the direction of emulating the philosophy, principles, and practices of the dominant colonial approach to the administrative of justice. ...This trend of the displacing of customary law to a lower status i
	Cultural Cohesiveness.   The three organizations studied differ in the degree of cultural cohesiveness within their communities and their participants.  Sitka's tribal court operates in the fourth-largest Alaska community and serves not only Tlingit, but
	Restorative justice policies and programs have been gaining momentum in the criminal justice system for the past 25 years. It is estimated that 45 or more states have active restorative justice programs, many of them partially supported by state and coun
	Clearly the restorative justice community is doing good work. The restorative justice approach to restoring offenders and strengthening the community has provided the criminal justice system with a much-needed alternative. A high level of satisfaction wi
	Minorities dealing with these systems see clearly that the system is racist. Racial profiling is illegal. Discrimination based on race is illegal. By engaging in these practices, the legal system itself is breaking the law and therefore fits the offender
	The restorative justice model uses processes such as victim-offender conferencing and victim-offender mediation as a way to promote offender accountability, victim involvement and community participation. Victim advocates are concerned that criminals are
	The restorative justice volunteer should be prepared to respond to the person of color who says, "Wait a minute, let me tell you what has happened to me since this all started."
	For example, the American Bar Association's Facts about Children and the Law says, "In the United States, there is a strong Disproportionate Minority Confinement (DMC). African American and Latino youth are over represented at every level of the juveni
	Similarly a report released in April, 2000, commissioned by the Building Blocks for Youth Initiative, a coalition led by the Youth Law Center, has been called the most comprehensive effort ever to quantify DMC. The report titled And Justice for Some repo
	In the midst of these staggering statistics, federal and state governments are turning to the restorative justice model. Many restorative justice programs get their start working with nonviolent juvenile offenders. The restorative justice model conflicts
	People of color and Native Americans are targeted by the legal system, making it an offender.
	In some ways, restorative justice is in its infancy and is dependent upon the current system to feed it. However, without naming racism and taking a stand, it is perpetuating the status quo rather than conflicting with it. Restorative justice initiatives
	The first step could be to adopt an antiracist institutional identity. Board members, staff and volunteers should have anti-racism training. Second, they should serve notice to the system that they are anti-racist and are monitoring cases referred to the
	However, the focused goal here is for restorative justice agencies to operate in anti-racist ways.
	Credibility will increase in the community of color and restorative justice will achieve a new level of integrity once racism is named and restorative justice agencies claim an anti-racist identity.
	Credibility will increase in the community of color and restorative justice will achieve a new level of integrity once racism is named and restorative justice agencies claim an anti-racist identity.
	At the core of racism are power, privilege and preference for white people. The reason for the Disproportionate Minority Confinement rate is racism-clear and simple. Victim offender mediation volunteers, restorative justice trainers, board members and ot
	Perhaps the most controversial aspect of restorative justice programs in Australia concerns the question of their appropriateness and effectiveness in Indigenous communities.
	Cunneen (1997) summarised the criticisms as follows:
	a failure of those setting up restorative programs to negotiate and consult with Aboriginal communities and organisations;
	concerns about the discretionary powers of police over access to programs;
	inadequate attention to cultural differences;
	the undermining of self-determination through a tokenistic recognition of Indigenous rights.
	Bargen has addressed this subject from an operational point of view. In reviewing the first year of operation of the NSW program in 1999 she observed:
	'...disappointingly, but perhaps not surprisingly, the Act is not yet working as it should in Indigenous communities. Cautioning rates and conference referral numbers for Indigenous children and young people remain low in many parts of the state. I
	It is not always possible for an administrator to appoint an Aboriginal convenor in all appropriate cases. Many Indigenous people are still not aware of the existence of the Act nor of the part they can play in its operation nor of its potential to reduc
	Wundersitz (1996) in her South Australian evaluation also observed that conferences did not appear to be working as well for Aboriginal cases, with around 12 percent of Aboriginal youths failing to appear for conferences.
	However, she noted that steps had been taken to address some of their special needs: wherever possible an Aboriginal conference convenor was assigned to the case and, rather than attempting contact by phone, these convenors preferred to visit Aboriginal
	Wundersitz suggested that '[T]his face to face contact is important in breaking down some of the mistrust which Aboriginal people often feel towards the criminal justice system, and it makes it easier for the coordinator to identify who, of the extended
	Similar efforts are being made in NSW and Queensland too (Strang & Braithwaite forthcoming).
	Restorative justice and ethnic communities
	Problems exist in extending the reach of the new legislation into ethnic communities.
	The 'structural' criticism of conferencing concerns its inability to address the social causes of crime, while at the same time both referral practices and the conference process itself may favour middle class, articulate participants.
	Despite the criticisms of Cunneen (1997) and others (see for example Kelly & Oxley 1999) about strategies to involve minority groups, much effort has been made in NSW to rectify this situation: for example, administrators in the Sydney region in 1999
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	Cultural Relevance
	Other possible difficulties include the identification of communities for alienated urban Maori, the loss of cultural knowledge in many young Maori and the location of control of any Maori-based system.
	The View from Government
	The experience of governmental involvement in negotiations respecting devolution of justice authority to Aboriginal communities highlights two important constraints to the process.
	First, there appears to be an unwillingness (or inability) on the part of governments to deal with anything outside a limited range of organizational types.
	The main consequence of the first constraint is that governments give a strong preference to aboriginal organizations that look a lot like their own structure, i.e.,
	hierarchical, with one point at the top,
	an institutional separation of the administrative from the political,
	clear lines of authority which remain the same in different contexts,
	the use of double entry accounting, and
	a separation of administration from the other functions in the community.
	Second, in communicating about issues related to Aboriginal people and justice, governments rely on a limited, technical and highly conventional way of communication, namely through the over-use of written documents.
	The second constraint, the preferred mode of communication of governments, leads to an over reliance on
	formal written proposals,
	audits statements,
	written evaluations, etc.
	These two constraints clearly affect the relationship between governments and Aboriginal communities.
	Communities needs are transformed into written documents.
	Governmental responses to needs become "initiatives", i.e. "things" which can then be administered.
	What may once have been "political" becomes "administrative".
	Part of the challenge of those working in non-Aboriginal governments is to be open to and supportive of the unique organizational forms that have and will continue to arise as Aboriginal people in difference circumstances create new and evolving modes of
	The challenge for Aboriginal people is to create, or re-create, collective practices which reflect the culture of the specific group, but are also durable enough to survive in increasingly difficult, and in some cases openly antagonistic, circumstances.
	Use of Tribal Courts by Non-Natives.  Non-Natives voluntarily used or cooperated with tribal courts in the resolution of children's and family matters, and civil regulatory cases.  This indicates that the tribal courts can serve citizens of all races in

