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1. Key Themes (to be explored) 
 

– At this point in the history of community justice, is what we need, a framework agreement on standards/guidelines that is 
mainly a set of values for framing quality assurance processes and accountability in the pursuit of continuous 
improvement in attaining restorative justice values? 

 
¾ Is community justice being held to higher standards than the mainstream justice system? 
¾ Would setting up standards/guidelines lead to ‘government control’ of community justice – which is supposed 

to be based on participation of citizens/communities? 
¾ Could community justice – the opportunity to effectively manage and self-determine community issues and 

conflicts – become absorbed by the legal system and the established order – another formalized process – a 
cog in the system? 

¾ Is there a risk that the homogenous, formalism and linear focus of established professions preclude the kind of 
differentiated, systemic and integrated approach that is required to manage matters in community justice? 

¾ Would provisions in standards/guidelines be treated as last word of how community justice should be 
delivered/practices?  

¾ If by definition, participation in community justice approaches is voluntary – would standards compromise its 
voluntary nature? 

¾ Would protocols of confidentiality in community justice breached when those connected with the case inquire 
about specifics in the case? 

¾ In referrals, if the community justice approach is prescribed, would this compromise the 
community/victim/offender process - if the parties are to come to their own agreement? 

¾ Since theories of restorative/community justice continue to evolve/innovate/empower, would the use of 
standards impede further development? 

¾ If community justice is to be conducted under the auspices of the government (including funding provisions) 
would the benefits of government sponsored/commitment to/validation of community justice outweigh the 
above-noted risks/compromises – are the risks negligible in practice?  

¾ Would standards/guidelines cultivate restoration; ensure the legal basis for initiating the process is not lost; 
ensure that the etiological factors producing crime (poverty, racism, cultural/social values, and individualism) 
could be addressed as they are uncovered in the community justice process? 

¾ Would standards/guidelines ensure that restorative/community justice programs run successfully – if the 
standards/guidelines were not in place, could this be an even greater threat to the future of restorative justice? 

¾ Would standards/guidelines ensure that restorative/community justice values are incorporated into the legal 
process? 

¾ Would there be a risk of workers/agencies in community justice of being held legally liable if problems arise in 
the project? 

¾ What is the relationship of restorative justice and its implementation to the government’s constitutional 
obligations under the Charter of Rights and Freedoms? 
 

Potential Outcomes 
 
Consistency 
Quality of Service 
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2. Research Questions 

2.1. Current Standards/Guidelines 
Is there a set of standards/guidelines?  
If so, are they crafted in an open-textured manner that allows a lot of space for cultural differences and 
innovation while giving a language for denouncing bad practice? 
Who developed them? (community justice project? government?) 
How were they developed (in consultation with community? in consultation with community justice project? in 
consultation with other stakeholders)? 

2.2. Values-Based Framework 
What kind of values is the community justice approach trying to restore?  
E.g. Human dignity, property loss, injury to the person or health, damaged relationships, communities, 
emotional, compassion/caring, peace, empowerment/self-determination 
 
Is this framework of values used by the community justice project as a set of standards/guidelines?  

2.3.  Operation of Restorative/Community Justice Projects 
If guidelines/standards exist do they address: 
(a) The conditions for the referral of cases to restorative/community justice projects;  
(b) The handling of cases following a restorative/community process;  
(c) The qualifications, training and assessment of facilitators;  
(d) The administration of restorative/community justice projects; and,  
(e) Standards of competence and rules of conduct governing the operation of restorative/community justice 
projects;  

2.4. Offender-Due Process/Procedural Safeguards/Right to Appeal 
Is an offender, who participates in the community justice approach, doing so, on a voluntary basis? 
Is the offender advised of his/her rights, nature of the approach and the possible consequences of his/her 
decision? 
Is s/he advised by his/her lawyer on whether s/he should participate or not? 
If legal counsel is present in a community justice approach, does s/he speak?  
Is the offender able to withdraw his/her consent at any time during the community justice process? 
Is the offender able to accept the restorative outcomes on voluntarily? 
Is a process in place so that an offender has the right to appeal against the outcomes sanctions in the community 
justice approach? 

2.5. Victim-Due Process/Procedural Safeguards/Right to Appeal 
Is the community justice approach concerned with the needs and empowerment of the victim? 
Is a victim, who participates in the community justice approach, doing so, on a voluntary basis? 
Is the victim advised of his/her rights, nature of the approach and the possible consequences of his/her 
decision? 
Is a victim able to withdraw his/her consent at any time during the community justice process? 
Is the victim able to accept the restorative outcomes on voluntarily?  
Is a process in place so that the victim has the right to appeal against the outcomes of the community justice 
approach? 

2.6. Domination/Power Imbalance 
If a stakeholder who wants to attend a community justice approach/activity/process, are they prevented from 
attending?  

- If they have a stake in the outcome, are they helped to attend and speak? 
 
Are attempts made to counter silencing or domination of one participant over others?  

- How? By whom? 
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Are community justice approaches structured so that the power imbalance is minimized? 

- Is preparatory work conducted with the offender (and their supports)? 
- Is preparatory work conducted with the victim (and their supports)?  
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2.7. Confidentiality 
Are discussions in restorative/community processes, which are not conducted in public, held in a confidential 
manner? 
If disclosed subsequently, is it done so with the agreement of the parties or as required by Canadian law? 

2.8. Transparency 
With the permission of the participants involved in the community justice approach, are others able to be 
present? 

2.9. Agreements 
Are results of agreements arising out of restorative/community justice projects, where appropriate, judicially 
supervised or incorporated into judicial decisions or judgments?  
 
Where no agreement is reached among the parties, is the case referred back to the criminal justice process and is 
a decision as to how to proceed taken without delay? 

2.10. Offender – Reintegration 
- see also chapter on ‘offenders’ 

Is safety of the offender considered in referring any case to the community justice approach? 
If the case is not suitable for the community justice approach, is the offender encouraged by criminal justice 
officials to take responsibility vis-à-vis the victim and the affected community members? 
Do criminal justice officials support offender reintegration into the community? 

2.11. Victim – Reintegration  
 -see also chapter on ‘victims’ 
 
Is safety of the victim considered in referring any case to the community justice approach? 
Do criminal justice officials support victim reintegration into the community? 

2.12. Qualifications/ Training Job/ Descriptions 
  -see also chapter on ‘Community Justice Projects’ and ‘Training and Education’ 

2.13. Continuing Development of Restorative/Community Justice Projects 
Does government consider the formulation of strategies and policies aimed at the development of restorative/ 
community justice and at the promotion of a culture favourable to the use of restorative/community justice 
among law enforcement, judicial and social authorities, as well as local communities? 
 
Is there regular consultation between criminal justice authorities and administrators of restorative/community 
justice projects to:  

– develop a common understanding and enhance the effectiveness of restorative/community processes 
and outcomes,  

– increase the extent to which restorative/restorative projects are used, and  
– explore ways in which restorative/community approaches might be incorporated into criminal justice 

practices? 
 
Does government, in cooperation with civil society where appropriate, promote research on and evaluation of 
restorative/community justice projects to assess the extent to which they result in restorative outcomes, serve as 
a complement or alternative to the criminal justice process and provide positive outcomes for all parties?  
 
Does government encourage regular evaluation and modification of restorative/community justice projects - the 
results of research and evaluation of which guide further policy and programme development? 
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3. Relevant Documents, Studies and Practices – Yukon 
 
 

3.1. Aboriginal Justice Strategy (AJS) Trends -20001 

 
3.1.1. Protocol Agreements with Police/RCMP 

 # of Programs with Protocol Agreements with Police/RCMP 

Province/Territory 1996-97 1997-98 1998-99 

Yukon 0 0 3 
 
 

3.1.2. Protocol Agreements with Crown Counsel 

 # of Programs with Protocol Agreements with Crown Counsel 

Province/Territory 1996-97 1997-98 1998-99 

Yukon 1 1 2 
 

3.2. Alternative Measures in Canada – 1998 2  

 
Eligibility Criteria 
 
If the legislated criteria set out in the Young Offenders Act (Canada) are met, all youth are eligible for alternative measures unless they 
say they are innocent, want to go to court, or have committed a violent or sexual offence. 
 
Repeat offenders may be eligible for alternative measures provided there is a willingness to make amends and accept responsibility. 
 
Legislated guidelines governing the eligibility criteria for formally authorized alternative measures programs for youth across 
Canada are set out in the federal Young Offenders Act (Canada). 
 
Included in this is that the measures used must be part of a program of alternative measures authorized by the Attorney General, 
the young person must fully and freely provide informed consent, and the Crown Prosecutor must be satisfied that there is 
sufficient evidence to proceed with the Prosecution of the offence and that it is not in any way barred at law.  
 
In addition to the legislated criteria, the Crown must also ensure that the young 
person is alleged to have committed the offence while under the age of eighteen. Yukon policy states that a youth with a criminal 
history shall not be barred from acceptance into an alternative measures program, provided there is a willingness to make amends 
and accept responsibility. 
 
There are three circumstances identified in Yukon Justice policy under which alternative measures cases will not be accepted by a 
youth worker or a diversion committee. A referral from the Crown may be declined if: 
1. the young person says he/she is innocent or not guilty; 
2. when the young person wants to go to court to have the case heard by a youth court judge; and/or 
3. when the alleged act is very serious such as a violent or sexual offence. 
 
If any or all of these conditions exist, the youth worker or diversion committee will send a letter to the Crown outlining the reason 
for the youth not being accepted into the program. 
 
Adult 

                                                           
1 Department of Justice Canada, The Aboriginal Justice Strategy: Trends in Program Organization and Activity 1996-1997, 1997-1998 and 1998/1999, Prepared for 
the Aboriginal Justice Directorate, Department of Justice Canada by Naomi Giff, March 10, 2000 -  
2 Statistics Canada, Barry Mackillop, Correctional Services Program, Canadian Centre For Justice Statistic Alternative Measures in Canada – 1998, Feb 1999 
http://dsp-psd.pwgsc.gc.ca/Collection-R/Statcan/85-545-XIE/85-545-XIE.html 
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Yukon Justice is presently in the process of developing an adult alternative Measures program in conjunction with the Royal 
Canadian Mounted Police (R.C.M.P.) and Federal Crown. The intent is to design a program that will be similar to the existing 
alternative measures program for youth. Protocol is currently under development that will establish procedures and areas of 
responsibility for the program. 
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4. Relevant Documents, Studies and Practices – Other Northern Territories 

4.1. Inuit Women and the Nunavut Justice System – 2000 3 
 

Diversion Criteria:  
– The following is a general description of the established GNWT criteria for a matter diverted to a community justice 

committee: 
o The offender accepts responsibility for the offence; 
o The offender voluntarily agrees to work with the Community Justice Committee; 
o The victim can have a role in the proceedings, and in any case, is consulted to determine what needs to be done 

to “make things right.”  
� If the victim is not actually present during the Justice Committee meeting, the victim’s statement will be 

used. 
Protocols:  

– For the most part, whether or not a protocol existed, it appears that in Nunavut, criminal cases have been and continue to 
be diverted to these committees at the discretion of the Crown and the RCMP. 

o The Nunavut Department of Justice has indicated that it would include, as its parties, the chairs of the 
community justice committees, Crown Counsel, RCMP and the Nunavut Department of Justice.  

– It appears this new diversion protocol compliments the NSDC recommendations regarding the involvement of the justice 
committees and JPs in the important decision-making processes.  

o For example and as discussed below, the NSDC recommends that the with RCMP and Crown Attorney’s office 
powers to determine which cases be diverted should be shared with the committees and JPs of the community. 

 
 

4.2. A Framework for Community Justice in the Western Arctic – 19994 

Policies and Procedures In Place  

– Comprehensive diversion protocols should be developed as an umbrella for individual community protocols.  
– Guidelines for pre- charge and post-charge diversion need to be established outlining:  

o the diversion process and options;  
o a program policy setting out eligibility criteria, excluded offences such as abuse cases (spousal, partner, child) and 

exclusionary criteria;  
o a Mediation Policy which anticipates voluntary victim and offender participation in a meeting with a trained 

mediator to effect a reconciliation and reparation; assurances that all justice and justice-related personnel are 
operating from the same understanding.  

 

1.1. Alternative Measures in Canada – 1998 5  

 
Northwest Territories 
Eligibility Criteria 

 
3 Department of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the 
Nunavut Justice System, 2000-8e, March 2000,  http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf. 
4 Campbell Research Associates, Kelly & Associates, Smith & Associates, prepared for Government of Northwest Territories, Department of Justice, A Framework 
for Community Justice in the Western Arctic – June 1999  
5 Statistics Canada, Barry Mackillop, Correctional Services Program, Canadian Centre For Justice Statistic Alternative Measures in Canada – 1998, Feb 1999 
http://dsp-psd.pwgsc.gc.ca/Collection-R/Statcan/85-545-XIE/85-545-XIE.html 
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In some cases, such as the Northwest Territories, this decision reflects the specific needs and abilities of a local community as 
identified by the local Justice Committee. 
 
Youth 
Other than the provisions outlined in the Young Offenders Act (Canada), there are no set eligibility criteria for referrals to alternative 
measures programs for youth. The determination is made on a case by case basis and reflects the ability and the desire of the 
Committee to be involved. 
 
Legislated criteria governing the eligibility criteria for formally authorized alternative measures programs for youth across Canada 
are set out in the Young Offenders Act (Canada) (see Chapter 1, s.1.8 for the wording of the appropriate sections). 
 
In the Northwest Territories, the Young Offenders Act (NWT) provides complimentary provisions for the referral of cases for alleged 
non-criminal code offences. The policy does not identify any set eligibility criteria for youth. Generally, the eligibility of referrals to 
alternative measures programs for youth is determined on a case by case basis and reflects the ability and the desire of the 
Community Justice Committee to be involved. 
 
Adult 
The adult diversion protocol, however, excludes the diversion of cases where the offence committed is a sexual assault, a family 
violence matter, or a child abuse matter. In 
exceptional circumstances, on the joint recommendation of the RCMP and the Committee and with the written consent of Justice 
Canada, these or other offences may be considered for diversion. 
 
Although there are no formal GNWT authorized alternative measures programs for adults, the protocol agreement that may be 
signed by a Community Justice Committee to offer informal adult diversion, at the pre-charge stage, does identify specific eligibility 
criteria to be met prior to the police diverting the case. Post-charge diversion falls under the federal 1997 Attorney General’s Policy 
on Alternative Measures (Diversion). 
 
This policy allows the federal Crown Counsel to refer cases to Community Justice Committees in the NWT and allows formal 
authorization of post-charge adult alternative measures in the NWT by the federal Minister of Justice and Attorney General. 
 
Primarily, the offender must accept responsibility for his/her actions, and must be willing to discuss the matter with the Committee 
and to follow the decision of the Committee. If these conditions are met, the diversion protocol will apply to the following:  
��all offences under territorial legislation; 
��all summary conviction offences; 
��all hybrid offences that the prosecution would elect to proceed summarily; 
��minor break and enter offences where the loss is minimal; and 
��other offences in exceptional circumstances, on the joint recommendation of the RCMP and the Committee and with the 
written consent of Justice Canada. 
 
In spite of the above, the following offences will not be diverted except in the 
above-mentioned exceptional circumstances: 
��all sexual assaults; 
��all family violence matters, including spousal abuse; and 
��all child abuse matters under the Criminal Code of Canada. 
 
Before diverting an adult offender, the Crown will examine the case upon completion of the investigation to ensure that there exists 
sufficient evidence to send the case to court. If the offender agrees, the matter will then be diverted by the police to the Committee 
to decide whether it will accept the case. The diversion protocol provides that an offender who has previously been diverted, and 
who successfully followed a decision of the Committee, may be diverted again upon re-offending. In order to divert an offender 
who has previously failed diversion, a joint recommendation of the RCMP, and the Committee is required along with the written 
consent of Justice Canada. 
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5. Relevant Documents, Studies and Practices – Canadian 

5.1. Crown Post-Charge Diversion  
Please contact the Whitehorse Regional Criminal Prosecutions Office of Justice Canada at 867-667-8100 for a copy of this policy. 
 

5.2. Chilliwack Restorative Justice/Youth Diversion Association- Operations Manual - 6 

 

5.3. Saskatchewan Community Justice Regulations - 2002 
 
Sent by email from Jan Turner to Norma Davignon 15 July 2002 
CHAPTER G-5.1 REG 96 The Government Organization Act Section 24 and The Department of Justice Act Section 16 Order in Council 
478/2002, dated July 11, 2002 (Filed July 12, 2002) 
 
Title 

1  These regulations may be cited as The Community Justice Programs Regulations. 
 
 
Interpretation 

2(1)  In these regulations: 
 

(a)  “applicant” means a person who or an association that applies for financial assistance pursuant to these 
regulations; 

 
(b)  “community justice program” means a program that fits into one or more of the categories mentioned in 
subsection (2) and that is designed to achieve all or any of the following objectives: 

 
(i)  improving access to justice; 

 
(ii)  facilitating an understanding of the justice system; 

 
(iii)  promoting safe communities; 

 
(iv)  responding to the needs of victims at any stage of the criminal justice process; 

 
(v)  supporting community engagement in crime prevention; 

 
(vi)  assisting with the delivery of the administration of justice; 

 
(vii)  preserving public order and personal safety; 

 
(viii)  responding to offending; 

 
(ix)  responding to the needs and respecting the values of Aboriginal people and contributing to a more 
inclusive society; 

 
(c)  “minister” means the member of the Executive Council to whom for the time being The Department of 
Justice Act is assigned; 

 
(d)  “participant” means an applicant whose application has been approved by the minister pursuant to section 
4; 

 

 
6 Chilliwack Restorative Justice & Youth Diversion Association (CRJYDA) Cost-Benefit Analysis 
April 2001 http://www.chilliwack.com/services/crjyda 
 

Page 12 of 91 

http://www.chilliwack.com/services/crjyda


Research Framework for a Review of Community Justice in Yukon  
Community Justice – Standards 

 
(e)  “record” includes any document or information that is recorded or stored in any medium or by means of 
any device, including a computer and its hard drive or any electronic media. 

 
(2)  For the purposes of these regulations, a community justice program must fit into one or more of the following 
categories: 

 
(a)  adult alternative measures, being a program that, in the minister’s opinion, is consistent with section 717 of 
the Criminal Code; 

 
(b)  community capacity building, being a program that, in the minister’s opinion, assists in developing options 
and initiatives within a community to respond to the needs of those affected by crime; 

 
(c)  crime prevention, being a program that, in the minister’s opinion, is designed to do one or more of the 
following: 

 
(i)  reduce the occurrence of crime; 

 
(ii)  prevent youth from entering the criminal justice system; 

 
(iii)  facilitate the development of an integrated approach to community crime prevention; 

 
(d)  family violence education, follow-up and intervention; 

 
(e)  victim-offender mediation; 

 
(f)  Aboriginal community liaison; 

 
(g)  Aboriginal court worker program, being a program that, in the minister’s opinion, is designed to help 
Aboriginal accused to understand: 

 
(i)  their rights, options and responsibilities; and 

 
(ii)  procedures before the criminal courts; 

 
(h)  sentencing options, being a program that, in the minister’s opinion, is related to: 

 
(i)  community early release and reintegration programs; or 

 
(ii)  protocols for court ordered sentencing circles; 

 
(i)  operational police programs and initiatives; 

 
(j)  victim programs to reduce the impact of victimization; 

 
(k)  support for research, policy advice and evaluation with respect to programs that relate to any of the matters 
mentioned in clauses (a) to (j). 

 
 
Application 

3(1)  An applicant for financial assistance pursuant to these regulations must apply to the minister: 
 

(a)  on a form provided by the minister; and 
 

(b)  within the time set by the minister. 
 

(2)  An application pursuant to subsection (1) must include: 
 

(a)  evidence satisfactory to the minister that the program that is the subject of the application is a community 
justice program and is in the public interest; 
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(b)  with respect to the community justice program mentioned in clause (a): 
 

(i)  the objectives of the program; 
(ii)  a work plan for the program; 

 
(iii)  a list of the program management and staff carrying out the program; 

 
(iv)  a list of the members of the applicant’s board of directors and an outline of the applicant’s 
organizational structure; 

 
(v)  details of: 

 
(A)  how data respecting the program will be collected; and 

 
(B)  how records for the program will be kept; and 

 
(vi)  a proposed annual budget for the program; 

 
(c)  any permission to release to the minister any information or record mentioned in clause (b) respecting the 
community justice program that the minister may require; and 

 
(d)  any other information or record that the minister may require. 

 
 
Approval 

4(1)  If the minister receives an application pursuant to section 3 and is satisfied that the application is complete and 
meets the criteria set out in these regulations and that it is appropriate to do so, the minister may approve the 
application. 

 
(2)  If the minister approves an application pursuant to subsection (1), the minister may: 

 
(a)  enter into an agreement with the participant to provide financial assistance to the participant in accordance 
with the terms and conditions of the agreement; or 

 
(b)  provide financial assistance in the form of a grant to the participant. 

 
(3)  The minister shall obtain the approval of the Lieutenant Governor in Council before providing financial assistance 
to a participant in excess of $50,000 in any fiscal year. 

 
 
Financial assistance -  agreements 

5  Any agreement entered into pursuant to clause 4(2)(a) must include the following terms and conditions: 
 

(a)  the participant shall report regularly to the minister, and at any other time on the request of the minister, 
with respect to the administration and financial affairs of the community justice program; 

 
(b)  all reports made pursuant to clause (a) must be in the form and contain the information that the minister 
may require and be submitted to the minister within the time required by the minister; 

 
(c)  the participant shall submit to the minister regularly, and at any other time on the request of the minister, a 
financial statement respecting the community justice program that has been audited or reviewed by an auditor 
acceptable to the minister; 
 
(d)  the results of any audit or financial review conducted pursuant to clause (c) must be submitted to the 
minister within the time required by the minister; 

 
(e)  the community justice program must be conducted in accordance with all applicable laws; 
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(f)  the participant shall grant the minister access to any record associated with the community justice program 
that the minister may request; 

 
(g)  the participant shall keep all records respecting the community justice program in accordance with a record-
keeping policy approved by the minister; 

 
(h)  the participant shall allow the minister to evaluate the community justice program at the times determined 
by the minister without hindering or obstructing the minister; 

 
(i)  the participant shall establish a confidentiality policy that is acceptable to the minister and shall keep all 
records and matters associated with the community justice program confidential in accordance with that policy; 

 
(j)  the participant shall establish and adhere to a conflict of interest policy acceptable to the minister; 

 
(k)  the participant shall undertake appropriate criminal record checks of its directors, management, staff and 
program volunteers and make the results of those checks available to the minister when requested to do so by 
the minister; 

 
(l)  the participant shall indemnify the minister and the Crown in right of Saskatchewan for any loss or damage 
arising out of the agreement or the community justice program; 

 
(m)  the liability of the minister and the Crown in right of Saskatchewan pursuant to or arising out of the 
agreement shall be limited to the extent specified in the agreement; 

 
(n)  the participant shall not assign the agreement, in whole or in part; 

 
(o)  the participant must be properly constituted as a legal entity for the term of the agreement; 

 
(p)  any other terms and conditions that the minister may require. 

 
 
Financial assistance - grants 

6(1)  Any grant made by the minister pursuant to clause 4(2)(b) with respect to a community justice program is subject 
to the following terms and conditions: 

 
(a)  the participant shall report regularly to the minister, and at any other time on the request of the minister, 
with respect to the administration and financial affairs of the community justice program; 

 
(b)  all reports made pursuant to clause (a) must be in the form and contain the information that the minister 
may require and be submitted to the minister within the time required by the minister; 

 
(c)  the participant shall submit to the minister regularly, and at any other time on the request of the minister, a 
financial statement respecting the community justice program that has been audited or reviewed by an auditor 
acceptable to the minister; 

 
(d)  the results of any audit or financial review conducted pursuant to clause (c) must be submitted to the 
minister within the time required by the minister; 

 
(e)  the community justice program must be conducted in accordance with all applicable laws; 

 
(f)  the participant shall grant the minister access to any record associated with the community justice program 
that the minister may request; 

 
(g)  the participant shall keep all records respecting the community justice program in accordance with a record-
keeping policy approved by the minister; 

 
(h)  the participant shall allow the minister to evaluate the community justice program at the times determined 
by the minister without hindering or obstructing the minister; 
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(i)  the participant shall establish a confidentiality policy that is acceptable to the minister and shall keep all 
records and matters associated with the community justice program confidential in accordance with that policy; 

 
(j)  the participant shall establish and adhere to a conflict of interest policy acceptable to the minister; 

 
(k)  the participant shall undertake appropriate criminal record checks of its directors, management, staff and 
program volunteers and make the results of those checks available to the minister when requested to do so by 
the minister; 

 
(l)  the participant shall indemnify the minister and the Crown in right of Saskatchewan from any loss or 
damage relating to the program; 

 
(m)  no action or proceeding lies or shall be commenced against the minister or the Crown in right of 
Saskatchewan by the participant for anything in good faith done or caused, permitted, authorized, attempted or 
omitted to be done by the minister in relation to the program; 

 
(n)  the participant must be properly constituted as a legal entity while the participant is associated with the 
program; 

 
(o)  any other terms and conditions that the minister may set out in writing to the participant. 

 
(2)  No participant who receives a grant pursuant to this section shall fail to comply with the terms and conditions 
mentioned in subsection (1). 

 
 
Amount of financial assistance 

7(1)  Subject to subsection (2), the amount of financial assistance that the minister may provide to a participant who has 
entered into an agreement with the minister that meets the criteria set out in section 5, or to a participant whom the 
minister has approved for a grant pursuant to these regulations, is the amount that the minister considers necessary: 

 
(a)  to pay for reasonable wages, salaries, benefits and mandatory employer costs associated with employing 
program staff; 

 
(b)  to pay for the participant’s reasonable costs of administering the community justice program; 

 
(c)  to pay for the rental, operation and maintenance of facilities and equipment reasonably required for the 
community justice program; 

 
(d)  to cover any reasonable tuition or program-related training costs of directors, management, staff and 
program volunteers; 

 
(e)  to cover the reasonable program-related transportation, accommodation and meal costs incurred by 
directors, management, staff and program volunteers; 

 
(f)  to pay for the costs of developing record-keeping, data collection and evaluation criteria for the program; 

 
(g)  to pay for liability insurance for the participant’s directors, management, program staff and program 
volunteers; 

 
(h)  to cover the costs of honoraria for Aboriginal Elders and volunteers to assist with program operations; 

 
(i)  to pay for the acquisition or production of learning materials, public information materials and other 
materials relating to the community justice program; and 

 
(j)  to pay for any other costs associated with the community justice program that the minister considers in the 
public interest. 

 
(2)  The maximum amount of financial assistance payable pursuant to these regulations to a participant with respect to 
any one community justice program is $1,000,000.   
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Audit 

8  Every participant who receives financial assistance pursuant to these regulations shall provide, at the minister’s 
request, any information or record that the minister may require to audit the participant’s financial affairs. 

 
 
Overpayment 

9(1)  The minister may declare any or all payments made to a participant pursuant to these regulations to be an 
overpayment if, in the minister’s opinion: 
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(a)  the participant has knowingly made a false or misleading statement with respect to a 
material fact on any form or in any information or record provided to the minister pursuant 
to these regulations; 

 
(b)  the participant has omitted to make a statement or to provide any information or 
record, and that omission results in a statement with respect to a material fact being 
misleading; or 

 
(c)  the participant has failed to comply with these regulations or the terms and conditions 
of: 

 
(i)  an agreement between the participant and the minister; or 

 
(ii)  a grant as set out in these regulations or in any written direction of the minister. 

 
(2)  If the minister declares a payment to be an overpayment, the amount of the overpayment is 
deemed to be a debt due and owing to the Crown in right of Saskatchewan and may be recovered 
from the participant in any manner authorized pursuant to The Financial Administration Act, 1993 or 
in any other manner authorized by law. 

 
 
Coming into force 

10  These regulations come into force on the day on which they are filed with the Registrar of 
Regulations. 

 
 
 

5.4. Restorative Justice: Directions and Principles –Developments in Canada - 20027  

 
United Nations Basic Principles of Restorative Justice 

Against this backdrop of development and debate, Canada has been active in international efforts at the U.N. 
aimed at establishing U.N. basic principles of restorative justice that would serve to guide policy and practice in 
this emerging field. In introducing the resolution on basic principles for the use of restorative justice 
programmes in criminal matters at the ninth session of the Commission on Crime Prevention and Criminal 
Justice in April 2000, Canada outlined the rationale underlying this initiative. First, it was noted that the 
resolution continued the work begun by the Commission the previous year with the adoption of a resolution 
recommending that the Commission consider the desirability of formulating standards in the field of mediation 
and restorative justice. It also built on the results of the discussion on Item 6 (Offenders and Victims: 
Accountability and Fairness in the Justice Process) at the 10th U.N. Congress on the Prevention of Crime and 
the Treatment of Offenders, which concluded that there was consensus on the promise of restorative justice as 
well as caution regarding the need to safeguard the rights and interests of victims in the implementation of 
restorative justice programmes. These two conclusions from the Congress discussion on Item 6, i.e., that 
restorative justice offers promise in our collective efforts to reduce levels of conflict and promote healing, and 
the concerns about the possible improper implementation of restorative justice programmes, point clearly to 
the need to develop basic principles to ensure that the rights and interests of all parties are respected. 

The purpose of the resolution was to initiate a process that could lead to the adoption of basic principles at a 
future session of the Commission. These basic principles would not be prescriptive or normative but rather 
would provide a framework to guide the development and implementation of restorative justice in Member 

                                                           
7 Robert B. Cormier Restorative Justice: Directions and Principles –Developments in Canada 2002-02, Department of the Solicitor 
General Canada  http://www.sgc.gc.ca/EPub/Corr/e200202/e200202.htm 
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States. The resolution, which was subsequently passed by the Economic and Social Council as Resolution 
2000/14, requested the Secretary General to seek comments from Member States and relevant 
intergovernmental and non-governmental organizations, as well as institutes of the United Nations Crime 
Prevention and Criminal Justice Network. Interested parties were to be asked for their views on the desirability 
and the means of establishing common principles on the use of restorative justice programmes in criminal 
matters and the advisability of developing a new instrument for this purpose. The resolution also requested that 
a meeting of experts be convened to review the comments received and to examine proposals for further 
action in relation to restorative justice. 

Canada hosted the meeting of experts on restorative justice in Ottawa, from October 29 to November 1, 2001. 
There was general agreement among the group of experts that it was desirable to establish an instrument on 
basic principles of restorative justice. Building from a set of preliminary draft elements of basic principles on 
the use of restorative justice programmes in criminal matters that was annexed to the resolution (ECOSOC 
2000/14), the group of experts produced on consensus a set of "revised draft elements of a declaration of basic 
principles on the use of restorative justice programmes in criminal matters." This revised draft includes a 
preamble that encapsulates the roots, philosophy, goals and flexible application of restorative justice. In the 
report on the meeting, the group of experts recommended that the revised draft elements be considered and 
approved by the Commission on Crime Prevention and Criminal Justice and other United Nations policy-
making bodies. The group of experts also made other recommendations pertaining to further research, 
information sharing among Member States, technical assistance and the dissemination of the basic principles. A 
resolution, titled Basic principles on restorative justice, has been drafted and will be tabled at the 11th Session of the 
Commission. The intention of the resolution is to bring forward the recommendations of the group of experts, 
including the approval and adoption of basic principles for the use of restorative justice programmes in 
criminal matters to guide the development and implementation of restorative justice programmes in Member 
States. 

 

5.5. Restorative Justice - A Program for Nova Scotia - 20018 

 
Guidelines for the Framework 9 

The Youth and Adult Diversion Programs have provided a useful alternative to the formal justice system, and 
have laid a solid foundation for the development of a Restorative Justice Program.  However, these programs 
are not truly restorative in that they do not involve the victim and community on a consistent basis.  

Out of the work of the four subcommittees (see endnote 15) emerged a strong consensus that the existing 
provincial guidelines for these Programs were too restrictive in that they exclude for example, more serious 
offences, and offenders with any criminal histories.  Similarly, in the Alternative Measures Review,22 a number 
of recommendations called for the involvement of a broader range of youth involved in a broader range of 
offences.  This could only be done if it is consistent with protecting society from criminal behaviour.  The 
recommendations are as follows:  

The eligibility criteria dealing with multiple offences, personal injury or indictable offences should be eliminated and discretion 
employed by the Crown, based on the specific circumstances of the offence and the characteristics of the offender to be determinative of 
suitability for referral.23 
Eliminate the "once only in two year" policy 24 and allow the circumstances of the offence and the characteristics of the offender to be 
determinative in subsequent referral decisions. This process should incorporate the categories of offences as outlined in the earlier 
recommendation on presumptive referrals. It should also be  accompanied by a clear procedure involving increasingly substantive 
measures for subsequent offences in a clearly defined boundary of behaviour beyond which the youth will revert to the conventional 
court process.25 

                                                           
8 Restorative Justice - A program for Nova Scotia, Update 2001, http://www.gov.ns.ca/just/rj/rj-update.htm 
 
9 http://www.gov.ns.ca/just/rj/rj-framework.htm 
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By targeting only low-end offences, the subcommittees generally felt that three problems appeared.  First, for 
common offences such as shoplifting, victim participation would continue to be low.26  

Second, the experience of restorative justice often seems to be more meaningful for offenders,  victims, and 
communities when it involves more serious offences and the loss to the victim is more profound.  

Third, by targeting only offenders with little or no criminal history, we are eliminating the possibility of using 
restorative justice as a crime prevention strategy for reducing recidivism amongst offenders about whom the 
public is most concerned.  

At the same time, the public and criminal justice workers properly expect a level of predictability and certainty 
in guidelines and results.  Acquiring and keeping public confidence is essential to the long-term viability of 
restorative justice.  This will build over time.  Protection of the public remains the primary goal of the criminal 
justice system, and this Initiative must remain consistent with this goal.  The selection of cases for referral must 
be carefully handled or the Initiative risks criticism that could irrevocably damage its reputation.  Since the 
philosophy of restorative justice is new to most people, winning credibility and the confidence of the 
community must remain a top priority.  This will only happen if the public knows that the risk of failure in each 
case referred to restorative justice is no greater than it would have been in the conventional system.  

The public will have greater confidence in a system that has a reasonably high level of predictable outcomes.  
Concerns may be raised, perhaps legitimately, that without guidelines, the use of discretion may vary too much 
from one end of the Province to the other.  Furthermore, police officers, Crown attorneys, judges, defence 
lawyers, and community agencies who are involved in the system will be more likely to embrace the Initiative if 
the guidelines and the mechanisms that begin the process seem accessible and understandable.  
   

Minimum Requirements  

Minimum requirements27 for any referral to the Restorative Justice Initiative are:  

1. the referral is not inconsistent with the protection of society;  

2. the referral is considered appropriate having regard to the interests of the victim, the offender, and the 
community;  

3. the offender accepts responsibility for his actions;  

4. the offender has been informed of, and consents freely and fully, to participation in the program;  

5. the offender is advised of his right to counsel without delay and is given a easonable  opportunity to 
retain and instruct counsel;  

6. there is sufficient evidence to proceed; and  

7. prosecution of the offence is not barred by law.  

 
Failure to meet these minimum requirements will result in the case being dealt with in the conventional justice 
system.  
   

Discretionary Factors  

Discretionary factors to be considered by the referring body before any referral is made are:  

1. the cooperation of the offender;  

2. the willingness of the victim to participate in the process;*  
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3. the desire and need on the part of the community to achieve a restorative    result;  

4. the motive behind the commission of the offence;  

5. the seriousness of the offence and the level of participation of the offender in the offence, including 
the level of planning and deliberation prior to the offence;  

6. the relationship of the victim and offender prior to the incident, and the possible continued 
relationship between them in the future;  

7. the offender's apparent ability to learn from a restorative experience, and follow through with an 
agreement;  

8. the potential for an agreement that would be meaningful to the victim (i.e., restitution, actual repairs);  

9. the harm done to the victim;  

10. whether the offender has been referred to a similar program in recent years;  

11. whether any government or prosecutorial policy conflicts with a restorative justice referral; and  

12. such other reasonable factors about the offence, offender, victim, and community which may be 
deemed to be exceptional and worthy of consideration.  

 
Other Considerations  

If, at any point during a restorative forum, the offender or the community agency feels that the forum should 
not continue, the process may be terminated by that party, and the offender may be returned to the formal 
justice system.28  

Compliance with the agreement will be monitored by the community agency to which the case is referred.  
Upon noncompliance, the offender may be referred back to the formal court system.29  

No admission, confession or statement by the offender made in the course of Other Considerations  

If, at any point during a restorative forum, the offender or the community agency feels that the forum should 
not continue, the process may be terminated by that party, and the offender may be returned to the formal 
justice system.28  

Compliance with the agreement will be monitored by the community agency to which the case is referred.  
Upon noncompliance, the offender may be referred back to the formal court system.29  

No admission, confession or statement by the offender made in the course of restorative justice discussions 
will be admissible in evidence against that person in later proceedings.  

 

5.6. Developing Community Driven RJ Programs -200110 
 
- A minimum standard would regulate consistency and quality in areas like: 

o Training 
o Just process 
o Job descriptions 
o Proper evaluation 
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5.7. Restorative Justice in Canada - 2000 11 

 
– The federal government is responsible for enacting criminal law in Canada, while provincial governments 

are responsible for the administration of justice.  
o Each provincial and territorial jurisdiction will need to develop partnerships with communities that 

uphold the philosophy and the intent of restorative justice.  
o The views of all stakeholders – non-profit organizations, citizens' advisory groups, community 

organizations, justice system officials, and advocacy groups for victims and offenders – should be 
taken into consideration.  

o Ensuring that restorative justice programs are accountable and open to the public is one of the key 
challenges facing government, especially since these programs do not operate in a conventional 
courtroom setting. 
 

– Standards of Accountability: One way of dealing with this issue might be to develop standards for 
accountability. The following is a list of possible guidelines:  
o Programs are available and fair to all citizens, regardless of age, race, class, or gender.  
o Programs are accountable to victims by providing victims with a voice in resolving the conflict and 

advising them of the offender’s progress in meeting the terms of any agreements, while protecting 
their safety and meeting their needs.  

o Victims also receive restitution and an acknowledgement that the offender has harmed them.  
o Programs are accountable to communities by protecting public safety and providing them with an 

opportunity to participate in the criminal justice process.  
o Programs are accountable to taxpayers for the use of public money.  
o Programs are accountable to offenders by protecting their legal rights and dignity while encouraging 

them to take responsibility for their actions and make positive changes in their lives.  
o Programs are open to the public; citizens have opportunities to view the proceedings and learn about 

restorative processes and the results of restorative programs.  
 
- Qualifications/Quality of Services: Another challenge is determining what standards should be applied 

to those who are working in the restorative justice field, since there is no consensus about qualifications.  
o Without such standards it is difficult to be confident about the quality of services being delivered.  

– Professionalization/Government Control: On the other hand, some organizations fear that setting up 
standards will lead to "professionalization" and governmental control of a field that is supposed to be 
based on the participation of citizens and communities.  

– Liability: In addition, workers and agencies in the restorative justice field have expressed concerns about 
possibly being held legally liable if problems arise with a program. 

– To resolve these issues, governments will have to consult carefully with stakeholders in each jurisdiction.  
 
 

5.8. Aboriginal Justice Strategy (AJS) Trends -200012 

 
- While this variable began as an indicator of a community-level agreement, signed by the local RCMP 

detachment and/or Crown with the program administrator, or as reported by the community in their 
reports, or as signed document included in the contribution agreement (from the Crown Attorney’s 
office), it has evolved, through discussions with AJS staff to include stated protocols as they are presented 
within contribution agreements.  

 
11 Federal-Provincial-Territorial Working Group on Restorative Justice Restorative Justice in Canada: A Consultation Paper (May 2000) available 
from the Department of Justice Canada,  http://canada.justice.gc.ca/en/ps/voc/rjpap.html. 
12 Department of Justice Canada, The Aboriginal Justice Strategy: Trends in Program Organization and Activity 1996-1997, 1997-1998 and 
1998/1999, Prepared for the Aboriginal Justice Directorate, Department of Justice Canada by Naomi Giff, March 10, 2000 -  
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o This opens up the number of programs that are considered to have a protocol agreement with 

the Police or the Crown for client diversion.  
o This is especially true within Manitoba as the province indicates the commitment of the Crown 

and the RCMP on their behalf as part of the contribution agreements. 
 
Diversion protocols with Justice officials are highlighted as one indication of community support and may 
be indicative also of the development and fostering of community links with the project. 

• By 1998-99 the jurisdictions with the highest number of reported upon protocol agreements with the 
Crown were Ontario and Manitoba. 

• Data on protocol agreements for diversion with the Police indicate that there are fewer of them than 
of protocol agreements with the Crown. However, as of 1998-99 half of the projects in the Yukon 
and Manitoba have worked them out. 

• Regarding distribution by location, as of 1998-99 the highest number of protocol agreements with the 
Crown and the Police are found on-reserve. This followed by the northern region. 

• As of 1998-99 were 4 Crown protocols and 2 police protocols worked out with urban programs. 
• Protocol agreements with both the Crown and the Police are also reported in some of the activity 

reports as ‘being worked out’, but not yet established. These agreements in development will increase 
the figures above in coming years. 

 
 

5.8.1. Protocol Agreements with Police/RCMP 

 # of Programs with Protocol Agreements with Police/RCMP 

Province/Territory 1996-97 1997-98 1998-99 

British Columbia 0 0 2 
Saskatchewan 1 2 4 
Manitoba 1 1 3 
Ontario 0 1 1 
Quebec 0 0 0 
Nova Scotia 0 0 0 
Newfoundland 0 0 0 
Nunavut 0 0 2 
Northwest Territories 0 0 1 
Yukon 0 0 3 
TOTAL 2 4 16 

 
 

5.8.2. Protocol Agreements with Crown Counsel 

 # of Programs with Protocol Agreements with Crown Counsel 

Province/Territory 1996-97 1997-98 1998-99 

British Columbia 0 0 2 
Saskatchewan 0 1 1 
Manitoba 1 2 5 
Ontario 1 4 5 
Quebec 0 0 0 
Nova Scotia 0 0 0 
Newfoundland 0 0 0 
Nunavut 0 0 1 
Northwest Territories 0 0 0 
Yukon 1 1 2 

Page 23 of 91 
 

 



Research Framework for a Review of Community Justice in Yukon  
Community Justice - Standards 

 
TOTAL 3 8 16 

 

5.9. Alternative Measures in Canada – 1998 13  

 
Eligibility Criteria 
National Overview 
The young person's or adult's eligibility to participate in an alternative measures program is assessed according 
to several criteria.  
 
Generally, the evidence in the case, past contact with the criminal justice system, and the nature of the alleged 
offence are examined along with the attitudes of the person in order to determine their eligibility.  
 
The combination of applicable criteria differs across Canada.  
 
Section 4 of the Young Offenders Act (Canada) and Section 717 of the Criminal Code of Canada outline the 
mandated conditions governing the eligibility criteria with respect to the evidence in the case.  
 
These must be satisfied prior to the Crown Attorney, the police, or the Provincial Director (for youth in 
Quebec) referring a person to alternative measures. 
 
Alternative measures are generally reserved for persons who have come into contact with the justice system for 
the first time or who have had no involvement within the previous two years. The Crown, the Provincial 
Director or, in some cases, the person/organization delivering the alternative measures program may use 
discretion in authorizing alternative measures for persons with court records or previous experience in 
alternative measures. Generally, a person who is serving a custodial sentence or who is presently on probation 
is not eligible for alternative measures, nor is a person who has other pending charges before the courts. 
 
With respect to the offences that are considered eligible for alternative measures, 
there are considerable variations across the country.  
 
In Quebec, for example, all offences are eligible for consideration for alternative measures.  
 
In New Brunswick a schedule of offences for consideration for alternative measures has 
been developed, and British Columbia has also developed offence categories for consideration for alternative 
measures. In the other provinces and territories, offences that are generally considered ineligible for alternative 
measures include such offences as murder, manslaughter, major assaults, sexual assaults, domestic violence, 
narcotic offences and offences related to impaired driving. 
 
The decision to include or exclude offences for consideration is usually a reflection of the needs and wishes of 
the jurisdiction. 
 
Youth: Section 4 states that: 
4. (1)(f) there is, in the opinion of the Attorney General or his agent, sufficient evidence to proceed with the prosecution of the 
offence; and 
(g) the prosecution of the offence is not in any way barred at law. 
(2) Alternative measures shall not be used to deal with a young person alleged to have committed an offence if the young person 
(a) denies his participation or involvement in the commission of the offence; or 
(b) expresses his wish to have any charge against him dealt with by the youth court. 
 
Adult: Section 717 states that: 
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717. (1) (f) there is, in the opinion of the Attorney General or the Attorney General’s agent, sufficient evidence to proceed with the 
prosecution of the offence; and 
(h) the prosecution of the offence is not in any way barred at law. 
(2) Alternative measures shall not be used to deal with a person alleged to have committed an offence if the person 
(a) denies participation or involvement in the commission of the offence; or 
(b) expresses the wish to have any charge against the person dealt with by the court. 
 

5.10. RJ/Criminal Justice–Identifying Some Preliminary Questions, Issues/Concerns – 
1998 14 

– At the same time as some qualified support for these initiatives was expressed, there was a host of 
questions, issues and concerns raised, including: 
o the failure to acknowledge the need for  
� provincial standards,  
� appropriate training and  
� a central monitoring mechanism to track restorative/diversion agreements 

– A number of questions emerge when contemplating the use of this set of principles as a guide to policy 
makers and program administrators. For example, further examination of the following is necessary: 
o The role due process and procedural fairness; 
o The relationship of restorative justice and its implementation to the government’s constitutional 

obligations under the Charter of Rights and Freedoms; see AJS Handbook 
 

5.11. Planning/Evaluating Community Projects - 1998 15 

 
Establishing Your Operating Procedures 
  
Prior to getting underway you must establish operating procedures covering the activities your program will 
undertake. Among the most important of these are formulating intake procedures, developing guidelines for 
the preparation of the cases for hearings, and establishing the format for the hearing sessions. 
  
The first stage in the operation of a restorative justice program is the intake process, that is, deciding which 
cases will be dealt with by your program. To do this organizers must develop criteria for program eligibility and 
admission. This means you must make several decisions including: will your program be limited to first 
offenders, will you deal with violent offenders, will your program include cases in which the victim is unwilling 
to cooperate? In order to make these decisions, you must establish a system for collecting and recording 
information about the offense, the offender, and the victim. 
  
Once you have selected cases to include in your program, you must prepare for the actual operation of the 
program. For example, if you are going to organize healing circles or sentencing circles you need to do a great 
deal of work prior to the hearing sessions. Thorough preparation will lead to more successful outcomes. Some 
of the steps you might take in preparation for sessions are: 
  

 Ensuring that rooms are booked and all parties are advised of the time and place of the 
circle;  

 
14 Goundry, Sandra A., Legal Consulting and Research Services, Restorative Justice and Criminal Justice, Reform in British Columbia – 
Identifying Some Preliminary Questions, Issues and Concerns, Prepared for: BC Association of Specialized Victim Assistance & 
Counseling Programs, 30 April, 1998 
15 Solicitor General Canada, Rick Linden University of Manitoba and Don Clairmont, Dalhousie University, Making It Work:  Planning 
And Evaluating Community Corrections & Healing Projects In Aboriginal Communities, 1998 
http://www.sgc.gc.ca/epub/Abocor/e199805b/e199805b.htm 
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 Doing pre-circle work with all parties to the case to ensure that the appropriate 

community members are involved and that the mediator or facilitator is prepared for the 
issues that will arise during the circle; 

 Some programs have established the role of ‘keeper of the circle’, a community member 
who is responsible for organizing the circle and guiding its operation; 

 While the actual content of the circle will vary from case to case, you should establish a 
basic format that mediators can follow. Mediation sessions often begin with a welcome 
followed by appropriate cultural rituals or ceremonies. The mediator or facilitator then 
should outline the process to be followed, encourage those present to contribute to the 
hearing, and ensure that victim and offender each have a chance to state their views 
concerning the case and other relevant matters. The mediator will assist the parties to 
achieve a resolution by encouraging the offender to show remorse for his or her actions, 
to apologize, and to make a commitment to restore the victim’s losses. As follow-up to a 
mediation, it should be ensured that there is an established process in which the offender 
fulfills the commitments made during the session. 

  
Case management procedures must also be established. Programs will not succeed unless cases are 
dealt with effectively. To do this, you must keep records concerning the parties involved, the dates 
when events related to the case are scheduled, and the outcomes of the case. While the time needed to 
develop sound administrative procedures will reduce the resources available for direct service to the 
community, these procedures are vital to your program. It is not possible to rely only on peoples’ 
memories when dealing with large numbers of complex cases, and without an effective way to 
organize your workload and to monitor the implementation of your program, your work will not be 
successful. 

5.12. Saskatchewan Justice: Diversion Program Policy – 1996 

 
1. PURPOSE: 

Diversion programs provide an alternative to the traditional court process for adults facing criminal 
charges. 

 
Programs offer offenders opportunities to effect reparation to victims and community within a 
structured, publicly accountable program which is sensitive to cultural diversity. 

 
2. AUTHORITY: 
 

2.1 Saskatchewan Justice provides operating standards for approved diversion programs consistent with 
Section 717 of the Criminal Code. 

 
2.2 Referrals are made pre-charge or post-charge upon review by a crown prosecutor. 

 
3. ELIGIBILITY CRITERIA: 

Victim participation is encouraged but not a pre-requisite for program eligibility, except in mediation. 
Victim participation is voluntary. 

 
3.1 Offender: 

• adult 
• sufficient evidence exists to support a criminal charge 
• prosecution is not barred at law 
• acknowledgement of responsibility for behaviour 
• diverted not more than twice in the last three years 
• no failed diversion in the last six months 
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• no substantial record of similar offences or recent charges 

 
3.2 Offences to be excluded: 

• incident involved the use of or threatened use of a weapon 
• violence against the person cases (adult or child)1 (where crown elects to proceed by way 
of indictment) 
• child sexual abuse eases 
• sexual assault cases (where crown elects to proceed by way of indictment) 
• perjury 
• driving while disqualified 
• all Criminal Code driving offences where alcohol was a contributing 
factor 
• any federal offence other than Criminal Code * 
• all family violence cases 

 
*The availability of alternative measures respecting these offences determined by the federal Department of 
Justice 
 
http://www.saskjustice.gov.sk.ca/Comm_Services/restor-justice.shtml 
http://www.saskjustice.gov.sk.ca/Comm_Services/adult_alternative.shtml 
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6. Relevant Documents, Studies and Practices – USA 
 

6.1. The Uniform Mediation Act: A Trojan Horse? 16  
 
– The final draft of the Uniform Mediation Act has been adopted by the National Conference of 

Commissioners on Uniform State Laws and is to be presented to the American Bar Association for 
adoption in February of 2002.  

o The Commissioners convened about three years ago and sought to develop a code that offers 
order and a suggestion of consensus about mediation practice.  

o While the UMA does not itself carry the force of law and is not obligatory, the intent is clearly to 
encourage and persuade state legislatures to adopt a statutory scheme that follows suit.  

– Review the latest draft online at www.mediate.com/articles/umajune01draft.cfm 
– For some, setting a uniform understanding of mediation practice and standards gives a sense of symmetry 

and legitimacy that hopes to fend off the chaos and confusion of multiple views and disparate statutory 
schemas that looms over the field.  

o Overall, that purpose is not without some merit. Yet, some skepticism remains over the 
ramifications and implications of the UMA.  

o Is the Act like a Trojan Horse, holding within its' belly foreign agents poised to descend on the 
field?  

– The UMA is a fait accompli, what's the big deal? At this juncture, regardless of whether or not the 
UMA is embraced or lamented, it appears to be a fait accompli.  

o Some continue to usefully engage in negotiations over details and wording on topics such as the 
confidentiality of the process and the defined role of the mediator. (See Jeffrey Krivis, "The End 
of the Cold War: The Marriage of Mediation and The Court System", May, 2001)  

o This essay is less about the particulars than it is the overall historical significance of the shift from 
away from the original intentions and purposes of mediation symbolized by the adoption of the 
UMA.  

o This is about how the revolutionary notion of mediation, whereby individuals, organizations, and 
communities seize the opportunity to effectively manage and self-determine their own issues and 
conflicts, is now becoming absorbed by the legal system and the established order.  

– The inexorable truth. In our technorational society, there is an inexorable truth: all sources of vital 
energy, especially those which are subversive, must be co-opted, diluted, redacted, homogenized, and cut 
to fit pret-a-porte. (See R. Benjamin, "Mediation as a Subversive Activity", 
www.mediate.com/articles/subvert.cfm, 2000).  

– Mediation is no different.  
o Just twenty years ago it was considered a counter-cultural quirk—a bastard child with no parents; 

now all the professions—law, mental health, business--- want to adopt mediation and claim it as 
their own creation.  

– Originally envisioned as an alternative to the traditional legal system, mediation is now the object of a 
leveraged take-over by the legal profession and is quickly becoming just another cog in that system.  

o This pattern is not so unfamiliar; much the same thing happened to mediation's first cousin, 
arbitration.  

o As Tom Stipanowich, the CEO of the Center for Public Resources, an authority on arbitration 
and one of the advisors on the UMA, has wryly noted, arbitration, like mediation, was also 
originally intended to be an informal and efficient alternative to the traditional legal system. 

o Over time and the many incarnations of the Uniform Arbitration Act, the process has become 
encrusted with legalisms that make it almost as costly and cumbersome as the traditional legal 
system it was intended to relieve.  

o Similarly, the UMA appears to be a step in the descent of mediation into something other than 
intended.  

                                                           
16 Benjamin, Robert, The Uniform Mediation Act: A Trojan Horse? http://www.mediate.com/ethics/ethicsforum2.cfm 
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o The only way for mediation to avoid the same fate as arbitration is to recognize the risks of over-

formalizing the process and to press for the preservation of some semblance of the core 
purposes of mediation.  

o The UMA is not bad or even wrong, but it may hold within it the seeds of demise.  
– The Irony. There is more than a touch of irony attached to the formalization of mediation symbolized by 

the adoption of the Uniform Mediation Act.  
o In large part, alternative dispute resolution modes in general, and mediation in particular, arose in 

response to the limited ability of the traditional established professions to effectively address the 
complex issues and conflicts that surfaced in our culture in the 1960's and 70's.  

o Be it increased pressures on families or the allocation of natural resources, and environmental 
issues, or workplace disputes, the formalism and linearized focus of the established professions 
precluded the kind of systemic, integrated approach that was required to manage these matters. 

– Lawyers, counselors and business people were educated and encouraged to practice within the bounds of 
their narrow discipline.  

o Their thinking is best characterized by the adage: "if all you have is a hammer, the whole world 
looks like a nail."  

– Simply put, many complex issues are not susceptible to resolution by simplistic court dictums and 
determinations.  

o Seldom are they strictly legal matters—there were social and economic ramifications at every 
turn.  

o The intent and inspiration for mediation practice is to view disputes outside of the strict 
constraints of the legal dispute resolution paradigm; mediation is a kind of safety valve or escape 
hatch out of a bogged down and often myopic system.  

o Many times, for example, in divorce or environmental disputes, courts and lawyers are not only 
ineffective in managing the dispute, but actually exacerbate the conflict.  

o Mediation allows for a more systemic and thoughtful approach and gives individuals and 
communities more direct responsibility for the required problem solving.  

– The politics. All of the appointed Commissioners are from the legal profession; some have practiced 
mediation, some have taught, some both, and some neither.  

o Although involvement has been solicited from other professional disciplines and professional 
mediation organizations outside of the legal profession, such as The Academy of Family 
Mediators and The Society of Professionals in Dispute Resolution, (both of which have recently 
merged into The Association for Conflict Resolution), and some of the participants have been 
non-lawyers, the proposed Act in name, purpose and design is clearly a legal affair.  
� And, even though the Act is ostensibly limited in focus, "... to provide a privilege that 

assures confidentiality in legal proceedings...", it cannot help but influence mediation 
practice in all matters and contexts—not just those already in the courts.  

o For that reason, the UMA must also be recognized and appreciated as a political document.  
o Like a dictionary defines words, a uniform code defines behavior.  

� To paraphrase Voltaire, he who compiles a dictionary of words, sets meaning and 
constructs reality.  

o Whether unwitting or intentional, so too do the drafters of the UMA effectively define mediation 
practice.  
� No matter how narrow the Act's purpose, those definitions will necessarily lap over 

from the legal context to other matters that are not the subject of formal adjudication 
and the style of mediation will unduly be conformed to a more legalistic approach.  

o For those matters already in the legal system, mediation is already tending to become nothing 
more than an adjunct process regulated by the courts and losing it's systemic dimension.  

o A perhaps unintended, but nonetheless serious consequence of the UMA, is that mediation is 
likely to be more closely associated with, and brought in under the auspices of being legal practice 
and the overall effectiveness of the process limited thereby.  

o In the early years, lawyers and judges showed little or no interest in mediation.  
� For the most part, mediation was ignored or dismissed as a passing fad.  
� With the exception of a few states, judicial interest was languid until relatively recently- 

the mid 1990's- when many judges and legislators began to observe the usefulness of 
mediation in judicial administration—moving cases.  
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� Now, hallmarked by the UMA, the legal profession purports to not only recognize 

mediation, but to effectively stamp it as part of legal practice.  
� If the legal profession were intentionally maneuvering to co-opt mediation practice, 

there could be no more deft strategy than the pursuit of the Uniform Act.  
o There is no allegation of a cabal or organized conspiracy on the part of lawyers to take over 

mediation.  
� At least no more so than the effort of mental health professionals to fit mediation into 

counseling as the extension of their systemic orientation, or business executives and 
administrators who claim mediation techniques as an integral aspect of their 
organizational development and consensus building curriculum.  

o In point of fact, all of those disciplines and others as well--- e.g. physics, chemistry, biology, 
philosophy, theology, the humanities, sociology, anthropology---have contributed useful theory 
and thinking frames to the development of mediation.  
� That is what makes the process special and unique and why preservation requires 

mediation not be seized upon or held captive in the camp of any particular discipline.  
– Here's the kick—with the legal profession and the ABA as a friend to mediation, who needs 

enemies? The lack of malevolence on the part of any particular disciplines to own mediation does not 
reduce the risk of injury to the field if any of them are allowed to claim ownership.  

o History is being revised at this very moment.  
� History is nothing more than a series of revised versions, spins and renderings of a story 

by those who have access or control of the presses at any given time.  
� And, in a legalized culture such as ours, the legal profession wields considerable power, 

and like a bear in the woods can sleep pretty much anywhere it wants.  
o The ABA can pretty much re-define mediation.  

� The American Bar Association is not the enemy, but their size and power can 
nonetheless twist and contort mediation practice into unrecognizable forms.  

o The legal profession has been busy.  
� In just the last five years, in addition to the adoption of the UMA by the American Bar 

Association, there has been the formation of the ABA Dispute Resolution Section, law 
schools have developed various national competition activities—off-shoots of moot 
court--- in negotiation and mediation, and there has been an increase in the number of 
Journals dedicated to dispute resolution that encourage student writing.  

o None of these developments is negative per se, but all suggest a mobilization that effectively 
redefines and often distorts the face and style of mediation practice.  

o In some instances mediation is turned on it's head.  
� For example, more than a few law student and faculty articles and essays suggest that 

lawyers invented mediation.  
� Others presume and treat as accepted fact that lawyers who practice mediation are 

subject to the same Canons of Ethics as all lawyers.  
� The argument that mediation is not, and should not be viewed as the practice of law has 

seemingly slipped off the radar screen of issues for discussion.  
� Similarly, the recently devised law school mediation advocacy competition ironically 

gives little emphasis to the role and responsibility of the parties in mediation (they are 
not present), or the mediator who is present mostly as a stand-in or straw party.  

• The focus of the competition is on the lawyers' effectiveness in negotiating in 
the mediation context.  

� The conceptual design of the exercise brings us full circle back to the role of the 
attorney as the central figure and director of the settlement process.  

o ‘Mediation advocacy" is a denigration of the original intent and purpose of the mediation process.  
o Law students heading for practice are allowed to think that mediation is nothing more than 

another negotiating tactic—that is not entirely wrong but it is nowhere near the whole of it.  
– To conclude...some of us have to stand in front of the proverbial tank. There is no sense in being 

naive.  
o There is no reason to believe that this field of mediation--- to which many of us have dedicated 

our careers---should be singled out for any special treatment in history, no matter how worthy or 
noble our original intentions.  
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� If the Bible and the Constitution are open to interpretation, then nothing is or should 
be sacred. 

o Yet, notwithstanding the odds against accurate historical recording and the inexorable truth of 
cultural homogenization, those few who have some remembrance or who have come to the field 
with some belief that mediation reflected a different and important approach to managing 
conflict that includes multiple disciplines and respects peoples' ability to make competent 
decisions for themselves are obligated—at least for a moment--- to stand in front of the 
proverbial tank.  

o There is a real risk that, assuming states do adopt the Act, lawyers will tend to treat the provisions 
as the last word of how mediation is supposed to be practiced, and those who are not lawyers will 
too quickly defer and presume that mediation is the sole province of legal practice.  

o It may be going too far to say the Uniform Mediation Act is a Trojan Horse, but neither is it a 
friendly pony at the petting zoo.  
� It carries within its' belly notions that are likely to significantly alter the original values 

and purposes of mediation practice.  
 

 

6.2. Mediation as a Subversive Activity - 200017 

Remembrances of Times Past-- A Brief History and The Origins of Mediation. 

– "Be careful of what you wish for...you may get it," is the old adage that is nowhere more relevant than to 
the advent of mediation into our cultural-legal landscape.  

o Those around long enough to remember the beginnings, the mid to late 1970's, sometimes 
wondered if mediation would ever be viewed by the traditional legal order of judges and 
attorneys as anything other than a new age fad.  

o Now courts and legislatures throughout the country are developing mediation programs; you 
know mediation has arrived because even though the formal use of the process began in 
California, the remote interior region of the Country --Illinois, Missouri, Indiana, Kansas, Iowa, 
and Tennessee among others--have begun programs, despite its' origination on the coast.  

– Mediation, as a generic process--a third party facilitating the management of a dispute between others--has 
of course been around since the beginning of time; mediation as a formally institutionalized process, 
however, legitimated, accepted and adopted as part of the traditional legal system, is a recent and 
significant phenomenon.  

o One would be hard pressed to find another time in recorded history when people in conflict have 
been actively encouraged to consider the notion that they are better suited to settle their dispute 
than are courts. Abraham Lincoln clearly enjoined disputants to negotiate their differences, but 
did not venture much beyond that good advice to suggest an effective place or means to do so.  

– So now we have legislation and court rules providing for mediation, programs to provide services, and, of 
course, rules and regulations to monitor those services.  

o We've got mediation galore; between the public programs and an ever increasing number of 
private mediators seeking to ply their trade, one could be led to believe business is booming and 
that we have gotten what we wished for. Maybe, maybe not.  

– There now looms over us and among us serious question as to what mediation is, who owns, rules and 
regulates the practice and how it is done.  

o The question is important, not just for those familiar with mediation practice, but for clients 
considering mediation, other professionals (lawyers, mental health and business) who work with 
mediators, and perhaps especially for judges or other policy-makers who may be planning 
mediation services or programming.  

– The issue goes to the heart of the nature, quality and efficacy of mediation practice in the coming years. 
– Judges, court personnel and legislators, who have in the past been slow to accept or understand mediation, 

are presently not at all hesitant to set standards for mediation programs.  
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o Some lawyers and legal theorists are suggesting that mediation is essentially the practice of law, or 

at the very least requires the knowledge and skill which is solely the province of attorneys. (C. 
Menkel-Meadow, NIDR News, Vol. III, No. 2,March/April 1996).  

o In Indiana, for example, non-lawyers are not allowed to serve as court registered mediators in 
civil and commercial disputes, and in many states, court certified mediators are only allowed to 
manage "custody" (sic parenting responsibility) disputes.  

– Before we blame those outside the field for trying to "take over" mediation, however, there are not a few 
mediators in the field who seek licensure of practice based in the belief that the public needs to be 
protected from unscrupulous or incompetent practitioners.  

o In 1997, the first such legislation was introduced in California, without success, but stay tuned.  
– One is left to wonder who is being protected from whom and from what?  

o Is the public the object of our concern, or are we seeking to bolster our prestige as a real 
profession?  

– Further, within the field, debate continues between those who are self described "evaluative" (the mediator 
gives advice and recommendation to the parties) and those who are "facilitative" (the mediator is strictly 
limited to managing the process).  

o This discussion is essentially the same but takes on varying forms as "transformative" mediators 
seek to distinguish their approach from "regular" mediation, or those who encourage a "med-arb" 
model or "caucus style" mediation pursue their style preferences. (R. Benjamin, Academy of 
Family Mediators, Mediation News, Winter 1994, and Winter 1998) 

– The core of all of these discussions is of course the role of the mediator and the extent of his or her 
involvement in the issue/dispute outcome.  

o Sometimes these discussions turn nasty and variations in mediation style are presented as ethical 
issues: one practitioner's ethical breach may be another's style.  

o Our dislike and sometimes expressed disrespect for alternative styles of practice, follows true to 
form how we humans handle conflict, notwithstanding the fact that those involved are 
themselves professional mediators.  

o Specifically, we save our strongest animosity for those closest who appear to betray us--they are 
our "intimate enemies." (E. Pagels, THE ORIGINS OF SATAN, 1995)  

o Those who may not understand mediation can be excused their misunderstanding, those who 
should know better are at the very least undermining the integrity of the field, and may even be 
traitors.  

o In any event, while such discussions are difficult, they are valid, necessary and healthy for the 
field to progress.  
� They are, without doubt, the byproduct of the acceptance of mediation as a mode of 

conflict management.  
� Such discussions about the nature of mediation are especially critical as courts and other 

public authorities encourage and sometimes require conflicting parties to attempt 
mediation prior to access to court.  

� The pressures of the marketplace also force consideration of mediation style. 
o In this context, then, recalling some of the original thinking about the purposes and design of 

mediation is useful, if for no other reason than to note how some of those notions have shifted, 
been modified, or been diluted and misdirected.  
� To be sure, no one possesses a trademark on mediation, and there never was an original 

constitution of practice to which one was obligated to be faithful.  
o In the mid 1970's, when divorce and family mediation, and some civil and commercial mediation 

was beginning to be regularly practiced at varying places around the country, the focus was 
simply allowing disputing parties to have greater involvement and control over their own 
decisions, so as not to be quite so hemmed in by the requirements of the traditional legal system.  
� There was a basic belief that parties, if given sufficient information and direction, could 

make better decisions for themselves than lawyers or a judge could make for them. 
� While there is no doubt that there was some measure of anti-lawyer sentiment, (O.J. 

Coogler, Structured Mediation In Divorce Settlement, 1978), the primary purpose was 
client self-determination, albeit "in the shadow of the law", (R. Mnookin, and 
L.Kornhauser, "Baragaining in the Shadow: The Case of Divorce", 88 Yale L.J. 950, 
1979).  
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� In any event, in those early days, with the exception of California and one or two other 

states, almost all mediation was done outside of the court system.  

o The notion of mediation was relatively simple and straightforward: the mediator was to work 
with the parties to help them fashion an agreement they could live with regarding parenting 
responsibilities, property division and financial responsibilities.  

o No bells and whistles; the mediator was either helpful or not and the parties either came to 
agreement--or not.  

o The attraction for practitioners was a direct, common sensical, and constructive method to 
aid parties in conflict unhampered by traditional role definitions.  

A Good Idea Spoiled? 

– What is apparent since the rapid advent of courts, agencies and legislatures into mediation since the early 
1990's, is the persistent effort to set standards and regulations for mediators.  

o Not surprisingly for the human species, especially in our techno-rational culture, there appears to 
be an inbred need to set rules.  

o Any time two people get together to organize an activity, the first thing they want to do is set 
rules for the third person or other un-named people.  

o The practice of mediation has been no exception. 

– The difficulty in all of this rule setting and mediation programming is that mediation is a subtle and 
perhaps even fragile process that may be disrupted and even undermined by the good intentions to 
manage it.  

o This is especially so when the management authority is the State, no matter how well intended 
the purpose.  

o If the core of mediation is to allow for parties to self-determine the management of their dispute, 
then a court connected (works for the Court) or court related (referred cases by the court) 
mediator may be serving the purposes of the court, not the parties.  

o Courts are in the business of moving cases, that purpose may overlap those of mediation, but 
sometimes may be in conflict.  

– Mediation must, by definition, be voluntary.  

o If the court mediator is wittingly or unwittingly doing the bidding of the court, that voluntariness 
may be easily compromised.  

o The question becomes "Who is the mediator's client--the court or the parties?"  

o In theory and in practice, the mediator's duty is to the parties and should not be confused with 
the court's desire to settle cases and get them off the docket.  

o If that happens, well and good, but that is not the sole purpose of mediation.  

o Mediation should provide the opportunity for parties to come to agreement, not the obligation.  

o Notwithstanding stated intentions to the contrary, there may be an implicit expectation that they 
will settle which may be as strong as any expressed pressure to settle. 
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– There are a number of ways the court’s pressures to settle or otherwise direct the outcome of a matter can 

play upon both the parties and the mediator which can dilute or corrupt the core purposes of the 
mediation process.  

o First, not often, but sometimes, the court (judges, mediators or others) breach their own 
protocols of confidentiality in mediation and inquire of the mediator or others connected with 
the case as to which of the parties was most resistant to settlement.  

� In Florida, for example, some mediators, lawyers and parties have reported that their 
reluctance to settle was considered in the ultimate court determination of the dispute 

o Second, mediators in court referred matters are sometimes instructed what the law or policy of 
the court is understood to be in certain kinds of cases or issues such as in "custody", child 
support, or the division of property.  

� While the law is an important consideration, it should not be determinative in the 
mediation process if the parties are to come to their own agreement.  

� Sometimes mediators and even lawyers and judges confuse not following the law with 
doing something illegal. Many states, (Indiana, Tennessee, Missouri) are now requiring 
that the law be included in mediation training programs.  

� If that were being done merely to help the mediator-to-be to appreciate the legal 
ramifications of the decisions the parties might consider, there would be no concern; 
too often, the intention is to direct the mediator.  

� As well, regardless of intention, many mediators draw the inference from the training 
that they are expected to follow the law as instructed. 

o Third, sometimes the design and intention of the mediation program explicitly or implicitly 
obligates a bias for the mediator to adopt.  

� In "custody" mediation program, the purpose is to protect the "best interests of the 
child."  

� In Americans with Disabilities (ADA) matters, the purposes of mediation are to enforce 
the law, and likewise in the mediation of Federal," 4D", child support enforcement 
issues.  

� While each of those programs have noble purposes, their ends may be at odds with the 
core principles of mediation. 

o Fourth, sometimes mediation programs seek to direct the style and approach of mediation 
practice. 

� In Marion County (Indianapolis), court mediators are not allowed to meet separately 
with the parties.  

� In other programs, mediators are expected to be "collaborative", "transformative", or 
evaluative in orientation.  

� Those directives are akin to telling a lawyer how to practice law or the approach to 
counseling a therapist should have. 

o Fifth, sometimes political forces are at work to shape and direct the mediation process.  

� In some programs, the mediator is precluded from addressing certain issues, for 
example, a mediator addressing parenting responsibility issues is disallowed from 
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considering financial responsibility or property division issues for fear of offending 
lawyers who might view mediation as a threat to their business.  

� Experienced practitioners, whether mediators or not, recognize that many parenting 
disputes are financial disputes in disguise and the separation of the issues is artificial and 
impractical at best.  

� The message to the parties may be in effect, we will let you make decisions about some 
issues but not others.  

� In any event, the core principles of mediation are compromised.  

o Sixth, some mediation programs confuse the role of the mediator with that of an evaluator or 
state investigator from the outset.  

� The obligation of a mediator to report child or spouse abuse, or in the case of a state 
bar association's lawyer grievance mediation program, to report any other discovered 
violations, contradicts principles of mediation.  

� Again, such requirements might be noble and perhaps even otherwise legally obligated, 
but they are at odds with the purpose of mediation.  

– The argument and justification for most of these noted compromises, and others, are political necessity 
and legal requirements if the mediation program is to be conducted under the auspices of the state.  

o Every mediation program administrator will note that while these risks are present, on the whole 
the benefits of government sponsored mediation services outweigh them or they are negligible in 
practice.  

o They may be right and the advantages of providing mediation have been considerable, not the 
least or which is the legitimacy and validation given to mediation as a viable mode of conflict 
management.  

o But the pragmatics beg the question; in the long run, will mediation be seriously compromised or 
even fatally injured?  

– If mediation, as it is programmed into the legal structure becomes just another cog in the system to move 
cases or enforce preset notions of the correct result, will people begin to reject the process?  

o In short, mediation may become merely a means to coerce social harmony and order. (L. Nader, 
"When is Popular Justice Popular?" in The Possibility Of Popular Justice: A Case Study Of 
American Community Justice, E. Merry and N. Milner, eds., 1993).  

o We may in effect be saying to people, you can decide whatever you want as long as we agree with 
your decisions. 

The Limits of Rationality---Mediation as a Subversive Activity. 

– It may well be that if mediation is to survive and continue to become an appropriate alternative and 
adjunct to the established legal system, it must be and remain a subversive activity.  

o That is to say remain outside government control, regulation and protection, for better or for 
worse. This is admittedly a pretentious notion, and perhaps unrealistic to boot, but nonetheless 
necessary to consider.  

o At the very least, the unrestricted and heretofore unexamined adoption of mediation--a process 
that is intended to allow people to step aside or outside the strictures of the law--by the same 
public agencies and authorities who enforce the law is dubious and questionable at best.  
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– Those who have actively sought to bring mediation into the institutional structure as an effective mean of 

settling conflict have a belief system that incorporates two fundamental premises:  

o one, that the mediation of disputes is a more highly evolved method of resolving conflict and is 
the manifestation of a more sophisticated political order; and,  

o two, that government and public authorities can and should rightly include that process in the 
established legal order to encourage the settlement of disputes.  

– They believe in the idea of progress and that government can deliver and provide for that progress.  

o Said more facetiously, some people have never met a law or regulation they did not like, and that 
if mediation is a good idea, then it should be incorporated into the schema of the legal system; if 
we have good laws, then people will be better citizens as a result.  

o We have become, in a very real sense, prisoners of good government; the belief that if everything 
is done openly, above board and rationally, then government and society will function in a more 
orderly fashion. 

– As a society, we are preoccupied with law, rules and regulations.  

o Congress and state legislatures pass laws by the ton, business organizations have employee 
handbooks that grow thicker by the day, and people, including mediators, desire set, precise 
standards of practice.  

o The thinking is that if behavior is controlled by written codes, there will be more order, less 
chaos and, accordingly, less conflict.  

o Everyone will know what to do and when and how to do it.  

– This is essentially the "myth of rationality" (R. Benjamin, "The Physics of Mediation: Reflections of 
Scientific Theory in Professional Mediation Practice" 8 Mediation Quarterly 91, Winter 1990)  

o While some rules are necessary, too many of them give the illusion of some proverbial cookbook 
or formula for the resolution of every issue or infraction of rights they might address.  

– There are unintended consequences as a result of too much law or too much reliance on rules. (E.Tenner, 
Why Things Bite Back: Technology And The Revenge Of Unintended Consequences, 1996)  

o First, if people overly rely on set rules to direct their behavior, they will tend to abdicate the use 
of their own discretion and common sense;  

o Second, the very rules they rely upon, because they are so numerous, may be contradictory and 
confusing. (P.K. Howard, The Death Of Common Sense: How Law Is Suffocating America, 
1994)  

– Too much law may yield uniformity of result, but not necessarily the justice we desire.  

o For example, child support guidelines treat everyone the same, but there can be no pretense that 
the same rules applied to parties in Chicago are fair to people in Peoria, or vice versa.  

o There are, in short, limits to rationality; the expectation that all issues and problems have a clear, 
rational answer is not rational. (J. Elster, Solomonic Judgements: Studies In The Limits Of 
Rationality, 1989)  

– What mediation is intended to provide is a means for parties to re-assert the exercise of their own 
discretion and to take back a sense of control over their lives that rules and laws may have undercut. 

o Mediation, then, is inherently at odds with the established order.  
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o In a very real way, the mediator forms a conspiracy with the parties in conflict and says, in effect, 

here is what the law may be, what do you people want to do?  

– By contrast, if mediation is institutionalized in the traditional structure, the mediator may be relegated to 
being an agent for the traditional system, or worse, an apologist for the established order, fair or not.  

o Mediation was originally conceived and borne out of the circumstantial necessity to give 
disputing parties a way around being intruded upon by courts, lawyers or other professionals who 
otherwise presumed to know better for them and their children what they should do.  

– The profession of mediation is young and its' future is as yet unclear.  

o It may become the manifestation of a more highly evolved means of managing conflict, but if so, 
only because it seeks to preserve in an ever increasingly regulated society, a means and a place of 
refuge for people in conflict to retain control over their own lives.  

o Ironically, the chances of mediations' survival as a viable mode of conflict management may be 
better if it is allowed to remain a subversive activity.  

o If mediation continues to be co-opted and assimilated into the traditional legal system, and forced 
on people, whether intended or not, for the right reasons or not, then the essential purposes and 
usefulness of the process may be lost.  

 
 

6.3. Bill That Promotes Restorative Justice Becomes Law -200018 

• In June 2000, the Governor of Alaska signed legislation that recognizes the principal of 
restorative justice when sentencing some criminals. HB 372,  allows for community-based 
sentencing in Alaska, stressing accountability for the offender, restitution for the victim and 
reconciliation for the community. 

• "Most traditional societies worldwide, including all Alaska Native groups, have focused their 
justice systems on compelling the perpetrator to restore the victim to a pre-offense condition, 
to the degree possible," said Dyson. "This measure places into State law the basis for a concept 
already being utilized by several Alaska judges who are now working with local volunteers to 
implement community-based sentencing for willing non-violent offenders." 

• "It is high time that our justice system focuses on restoring the victim instead of paying fines to 
the government," Dyson said. "Victims have been ignored too long." 

• "This bill was unanimously passed by both bodies of the Legislature…It will allow judges to 
impose sentences that provide not only for justice, but for healing in the community," said 
Dyson. 

Alaska State Legislature 
Goals and Intent Statement for HB 251 and HJR 42 

Restorative Community Justice 

An Act relating to the criminal and juvenile justice systems; and providing for an effective 
date. 

Updated: June 11, 1999 
Intent of this section is to provide an adult justice system that has, as goals to: 

• Restore the victim(s) to pre-offense condition.  
• Provide the community with restitution for damages and costs.  
• Provide for victim-offender reconciliation.  
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• Provide for offender reclamation and reintroduction into the community.  
• Provide for community input for sentencing, sanctions supervision, and reparations.  
• Protect the public's safety.  
• Provide for swift and consistent consequences for crimes appropriate to the offense.  
• Provide for appropriate victim(s) and community participation in the justice process including pre-

adjudication agreements, alternative sanctions, trial sentencing, community service and supervision.  
• Provide for on-going victim protection and reintegration of the victim into the community.  
• Implement changes to public safety, court system, probation and corrections as necessary to facilitate 

the above.  
• Statue change to facilitate the above.  

 

6.4. Community Based Sentencing - 200019  

 
Alaska’s Constitution is one of the few state founding documents to specifically recognize restitution and 
rehabilitation as primary goals of the correctional services. 

HB 372 is a small first step towards promoting the values of restorative justice, a philosophy that is proving a 
highly successful response for low-impact non-violent offenders in other areas. The central theme of 
restorative justice is accountability for the offender, restitution for the victim and reconciliation for the 
community. These are big words to say that the offender says, “I’m sorry”, the victim gets his car fixed, and the 
community is allowed the chance to meet the offender and enforce the sanction. 

HB 372 is careful to specify that only willing, non-violent offenders may be considered for a community-based 
sentence, and only with a court’s approval would the sentence have the force of law. Judicial review of these 
cases is important to ensure that similar offenses are countered with proportionate sentences. 

Over the past twenty years, states across the nation have responded to citizen concerns about crime and 
punishment with presumptive or proscriptive sentencing laws intended to keep more people behind bars 
longer. In many cases this was an appropriate response to violent offenders who repeatedly violated persons 
and their communities. 

This trail’em, nail’em, jail’em philosophy, as we are now learning, is very expensive. Corrections is 
overwhelmed with inmates sentenced for long periods of time with limited possibilities for parole. Those that 
successfully complete their terms are often quick to re-offend creating more harm and more costs. In cases 
where the victim wishes to be involved and repaid by a non-violent offender, there may be room for a more 
cost-effective community response while still upholding the state’s primary interest in public safety. 

It is worth noting that traditional societies world wide have almost universally focused their justice systems on 
forcing the perpetrator to restore the victim to a pre-offense condition, to the degree possible. All Alaska 
Native groups enforced restorative principles to some extent and the Tlingit and Haida Indians had elaborate 
protocols for adjudicating offenses. Several Alaska and Yukon judges are now working with local volunteers to 
arrange for community-based, or “circle” sentencing in a few rural areas. 

 

 
19 Community Based Sentencing , An Act relating to criminal sentencing and restitution. March 3, 2000, 
http://www.akrepublicans.org/prdyson106012000.htm 
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6.5. Community Justice: A Conceptual Framework-200020  

 
20 Karp, David and Todd Clear, “Community Justice: A Conceptual Framework” in Boundary Changes in Criminal Justice Organizations, 
Volume2, p, 323-368,2000 http://www.ncjrs.org/criminal_justice2000/vol_2/02i2.pdf 
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6.6. Restorative Justice, Legislation and the Church -199621  

 
21 4th Annual Restorative Justice Conference, Proceedings Restorative Justice, Legislation and the Church, October 25 and 26, 1996 Fresno 
Pacific College, California www.fresno.edu/pacs/docs/confsumm.html 
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Conference Summary  

Seventy people gathered for the 4th Annual Restorative Justice Conference in Fresno, CA. The task of this 
conference was to examine the role of the church and legislation in defining and shaping the vision and practice 
of Restorative Justice. Representatives from twelve different states and British Columbia, Canada reported on 
current restorative justice programs and legislation efforts.  

Ron Claassen, co-director of the Center for Peacemaking and Conflict Studies, Fresno Pacific College began by 
welcoming and introducing participants to the Conference. Ron also served as moderator throughout the 
Conference for speakers, panelists and general discussion. Dalton Reimer, co-director of the Center for 
Peacemaking and Conflict Studies, Fresno Pacific College opened each morning with thoughtful meditations.  

Lois Barrett, Executive Secretary, Commission of Home Ministries, General Conference Mennonite Church 
presented a paper entitled Thinking Theologically about the Church and State" which proposed a set of models 
describing alternative relationships between church and state.  

A panel of five, consisting of Elaine Enns, Fresno VORP and Center for Peacemaking and Conflict Studies, 
Fresno Pacific College; Kay Pranis, Restorative Justice Planner, State of Minnesota; Bill Preston, Restorative 
Justice Institute; Lisa Rea, Justice Fellowship; Rick Templeton, Justice Fellowship and John Wilmerding, 
Vermont Reparative Justice Program reported on current restorative justice programs and legislation, and 
related their comments to Lois' presentation.  

Friday afternoon began with Duane Ruth-Heffelbower, Center for Peacemaking and Conflict Studies, Fresno 
Pacific College presenting a paper entitled Toward a Christian Theology of Church and Society as it Relates to 
Restorative Justice". Duane suggested that the church has at least three roles in society, 1. to witness to God's 
love and power, 2. to call society to peace, justice and compassion and 3. to work toward the welfare of all 
members of society  

Both Duane and Lois called the church to be non-conformist and prophetic.  

In light of Lois and Duane's theological input, the afternoon panelists, Titus Bender, Professor of Social Work, 
Eastern Mennonite University; Kathy Lancaster, Criminal Justice Office, Presbyterian Church (U.S.A.); Pat 
Nolan, Justice Fellowship; Wayne Northey, Mennonite Central Committee, Canada; Dan Van Ness, Prison 
Fellowship International; Howard Zehr, Mennonite Central Committee Office of Criminal Justice, provided an 
overview of legislation and restorative justice thought.  

David Augsburger, Fuller Theological Seminary, completed the day with a discussion on forgiveness.  

Saturday morning began with another meditation from Dalton Reimer focusing on Genesis and the value of 
persons.  

The participants then broke into three groups according to the colored dot on their name tag (orange, pink or 
green). Each group addressed the following questions;  

1. What is our vision for Restorative Justice  

2. What is the role of the church?  

3. What is the role of legislation?  

In the afternoon a panel of seven, Kathy Lancaster, Kay Pranis, Pat Nolan, Wayne Northey, Lisa Rea, Dan Van 
Ness and Howard Zehr reported on their groups' work. Following is each group's response to the three 
questions.  

I. What is our vision for Restorative Justice?  

Orange Group  

1. Understanding that Restorative Justice is a way of life - every aspect of human interaction  
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2. Community based  

3. Education  

4. Within 5 years the vocabulary would be generally understood  

5. There are no outsiders/"others"  

6. More racial and cultural involvement in Restorative Justice development, leadership and clients served  

7. restoration must balance the inequities of displaced groups, focusing now on racism  

Pink Group  

1. Keep offenders as productive members of society  

2. Make Restorative Justice presumed option for all people in responding to harms  

3. Create whole new understanding in the community - not just concern for healing between victim and 
offender  

4. Reclaim and rename "justice"  

5. individuals as tools of Restorative Justice in all aspects of life  

6. market self-interest of Restorative Justice for all persons  

7. convince all that Restorative Justice is in the self interest of all persons and only true way to bring 
closure/healing  

8. faith/secular/government cooperation for success of Restorative Justice  

8. create models that really work to bring about to reclaim broken lives and reduce violence  

9. victims and offenders at the center of justice process  

Green Group  

1. National campaign and strategy for community planning  

2. Justice from bottom up - a way of life - educational system - community up  

3. more collective understanding, if not of definition, of principles and of the problem  

4. an emerging vision elicited from communities beyond dominant style  

5. more experimentally built models for more serious crime, culturally appropriate e.g. a physics" of what works  

6. there is creativity in contained anarchy  

II. What is the Role of the Church?  

Orange Group  

revised question to What is the Role of Faith Community/Moral Community  

1. affirm and clarify and share the vision  

2. sustain a focus on common human concerns  
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3. articulating the spiritual dimensions of Restorative Justice  

4. affirm universal concern to be fully alive in relationships  

5. upholding sacral nature of human relationships  

6. tell the story of how to move toward relationship  

7. challenge and question (members, leaders, etc.)  

8. practice Restorative Justice values in internal process  

9. create a safe place/foundation for public leaders to support Restorative Justice  

10. reach out to other faith groups - recognize common ground  

11. ministry to victims - long term  

11. resist quick fixes - a different perspective on TIME - taking time  

12. bring a holistic understanding to efforts  

Pink Group  

1. to educate people of faith for sharing of stories  

2. storytelling  

3. modeling Restorative Justice and practice it as a way of life. Allow for practical, immediate practice  

4. build consensus within church constituency  

5. let go of concept of Restorative Justice to allow its growth in the broader community  

6. identify universal value - discern God's purpose  

7. break through denial in communities of faith  

8. Go out to society and be the light  

9. lead, guide, shepherd society towards a better way of justice  

10. practice Restorative Justice  

11. lend credibility to the growth of Restorative Justice outside communities of faith  

12. provide people power to implement Restorative Justice  

13. share love and compassion of the faith group  

14. sub-groups dealing with risk-taking, theory, model creation  

Green Group  

1. carries Long term vision  

2. risk taking experiments  

3. dialogue at pew level  
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4. ecumenical  

III. What is the Role of Legislation?  

Orange Group  

1. enabling  

2. resisting prison-industrial complex (do no further harm)  

3. watch for unintended consequences  

4. Platform for communicating community standards  

5. monitor and critique our own legislative successes  

Pink Group  

1. provide minimal consensus to the larger community  

2. build alternative into law  

3. carry out/maintain alternatives, allow for growth  

4. support projects of people of faith  

5. empower/facilitate/encourage/money  

6. redefine guiding philosophy of Criminal Justice system  

7. Restorative Justice is broader than Criminal Justice, includes economic/ political justice  

8. enable the vision of Restorative Justice to create change  

9. art of compromise in shifting Criminal Justice paradigm  

10. enable the vision of Restorative Justice to create change  

11. speaking to legislators in terms they can hear and understand  

12. know and understand opponents, articulate our position  

Green Group  

1. need for good models  

2. need to explore what we'd like to see in legislation, dream legislation"  

3. need a national congress/team to explore and evaluate  

4. legislation to enable communities -reflect grassroots needs  

5. need to create dialogue not just legislation  

6. need to affect dialogue in crime, not just legislation  

7. concern about fearmongering" by politicians re: crime  

8. need for education and public networking to expand the grassroots coalition for Restorative Justice  
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Finally the panelists, Kathy Lancaster, Kay Pranis, Pat Nolan, Wayne Northey, Lisa Rea, Dan Van Ness and 
Howard Zehr were asked to caucus around a Consensus Building" exercise where they attempted to identify 
the emerging consensus of the group. Their summary was presented to the entire gathering for discussion. This 
summary is not intended to represent a complete consensus, the consensus process was not completed.  

Consensus Building  

I. Elements of Vision for Restorative Justice  

1. community up [Restorative Justice is community based, grassroots efforts, justice from the bottom up]  

2. Restorative Justice is way of life  

3. has to be dialogue on boundaries and principles  

4. [some/all] dialogue needs to be in an intentionally inclusive context, including race, culture, faith, gender, 
class, those who have not self-identified with communities of faith, etc.  

5. restorative track is a presumed option in criminal justice  

6. [Criminal Justice System is a Restorative Justice System]  

II. Role of Communities of Faith  

Inward  

1. peacemaking within  

2. constituency building  

Outward  

3. lead/guide/shepherd  

4. let go  

5. tell stories  

6. take risks  

7. create models  

III. Role of legislation  

1. two edged sword  

2. legislation is only one option, there are other ways to get things done  

3. legislation which removes roadblocks and enables community action - facilitating vs. prescriptive  

4. watch unintended consequences (monitor/evaluate)  

The participants were divided into groups to discuss the consensus building" report from the panelists. 
Following is the group discussion that resulted from the panelist's report  

Group Discussion  

The gap may be in role of church in including persons who have not self-identified as being interested  

Include wardens, those who have gone through the process  
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Discussion as hypertext.  

Draw on broader range of giftedness (arts etc.)  

How do we continue the dialogue when we are so widely scattered  

Why be hesitant to use churchly language in a discussion of church-based Restorative Justice?  

Where do the particularities of faith come in while affirming other views?  

A need at this stage in the process to be philosophical rather than only practical.  

Looking at current methods of doing Restorative Justice as we can now and letting legislation grow out of 
them.  

Not all church people are looking for practical solutions to social problems, but more self-interested.  

Legislation will take care of itself if the stories are told.  

How can things that work be replicated by legislation?  

Legislation is just one category of community involvement in Restorative Justice.  

This group is mostly anglo, but we need to do what we can without guilt. How can we be more inclusive in our 
discussions?  
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7. Relevant Documents, Studies and Practices – International 
 

7.1. Statement Of Restorative Justice Principles - 200222 

 

 
22 Restorative Justice Consortium Statement Of Restorative Justice Principles, March 2002 www.restorativejustice.org.uk 
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7.2. UN Crime Commission Acts on Basic Principles – May 200223  

– At its Eleventh Session, the UN Commission on Crime Prevention and Criminal Justice approved a 
Canadian resolution that encourages countries to draw from Basic Principles on the Use of Restorative 
Justice Programmes in Criminal Matters in developing and implementing restorative justice.  

– The Basic Principles were prepared by an Expert Group convened late last year by the UN, and hosted by 
the Government of Canada.   

o The Expert Group in turn began with a preliminary draft developed by the Working Party 
on Restorative Justice of the Alliance of NGOs on Crime Prevention and Criminal Justice, 
as well as written comments on the preliminary draft submitted by 38 countries.  

– It is not entirely clear what status the Crime Commission’s action gives to the Basic Principles.  Normally, 
UN standards and norms in criminal justice are “adopted” by the UN, and that was what the Canadians 
had originally proposed.   

o However, it became apparent after several hours’ debate that the members of the Crime 
Commission were not ready to adopt standards without a paragraph-by-paragraph review.  

                                                           
23 Daniel Van Ness, Restorative Justice Online, May 2002, 
http://www.restorativejustice.org/rj3/Feature/May2002/UN%20Crime%20Commission%20Acts.htm 
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o This approach was rejected for several reasons:   

� first, because it would take far too long, and  

� second because many country delegations objected that they were not sufficiently 
familiar with restorative justice nor adequately briefed by their relevant ministries to 
undertake the task.  

o Previous standards and norms were adopted prior to the establishment of the Crime 
Commission, and were debated during the Crime Congresses.   

o With creation of the Crime Commission, that legislative responsibility has passed to the 
Crime Commission.  

– Although the Basic Principles were not adopted by the Crime Commission, they do enjoy a status as 
guidelines.   

o The resolution takes note of the Basic Principles as the result of a UN Expert Group on 
Restorative Justice, and encourages states to draw from them as they develop and implement 
restorative justice programs.   

o The expressed view of a number of delegations was that this would give credibility and 
recognition to the work of the Expert Group while offering flexibility to governments in 
their application. 

History  

– In April 2000, the Governments of Canada and Italy submitted a resolution to the UN Commission on 
Crime Prevention and Criminal Justice proposing that the UN develop international guidelines to assist 
countries in adopting restorative justice programmes.   

o The proposal was made in the aftermath of the Tenth UN Congress on Crime Prevention and 
Treatment of Offenders that had seen substantial country interest in restorative justice. 

– The Canadian-Italian resolution proposed that draft elements of a declaration of basic principles on the 
use of restorative justice be circulated to member states requesting comment on whether such an 
instrument would be helpful as well as specific comments on the substance of the annexed draft elements.  

o The Canadians and Italians were joined by 38 other sponsoring countries, and the resolution 
passed the Crime Commission and later was adopted by the Economic and Social Council. 

– In December 2000, the Secretary-General issued a note verbale inviting country comments on the 
Canadian-Italian resolution and its annexed draft elements.   

o By the end of May 2001, 37 countries had responded, as had 8 NGOs, two entities from within 
the UN (the Division for the Advancement of Women and the Office of the Prosecutor of the 
International Criminal Tribunal for the Former Yugoslavia) and two UN Institutes.   

o Under UN rules, 30 country responses is required before it will convene an Expert Meeting to 
review comments received. 

– The Government of Canada offered to host the meetings, which were jointly organized by the Canada and 
the UN Centre for International Crime Prevention. 

Meeting of the Group of Experts 

– Eighteen experts from 16 countries attended the meeting, together with eight observers representing UN 
Institutes as well as intergovernmental and non-governmental organizations.   
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o David Daubney of Canada was elected Chairman of the meeting.  Mr. Manuel Alvarez of Peru, 

Ms. Jabu Sishuba of South Africa, and Ms. Galina Toneva-Dacheva of Bulgaria were elected 
Vice-Chairpersons.  Dr. Kittipong Kittayarak of Thailand was elected as Rapporteur. 

– Discussions lasted three-and-a-half days.  After opening greetings, introductions, elections of officers and 
adoption of an agenda, the Expert Group discussed the concept of restorative justice and its use in 
criminal justice systems in different parts of the world.   

o It then reviewed in detail a Report of the Secretary-General on Restorative Justice, which detailed 
the comments made by Member States and others to the draft elements of the basic principles 
circulated with the note verbale.   

o The Expert Group agreed that it was desirable to develop an international instrument on 
restorative justice, and that the draft elements provided a good basis from which to begin 
developing that instrument. 

– The Expert Group agreed that the purpose of basic principles was to assist Member States of the UN to 
adopt and standardize restorative justice initiatives in their justice systems, but not to make these 
mandatory or prescriptive.   

o Further, since theories of restorative justice continue to evolve, the Expert Group avoided using 
prescriptive or narrow definitions that might impede further development.   

o It added a Preamble in order to explain the concept of restorative justice for those who are not 
familiar with it. 

– The remainder of the meeting was devoted to point-by-point discussion of specific provisions of the draft 
elements of basic principles.   

o Through modification, substitution, deletion and adoption the Expert Group prepared its own 
proposed Declaration of Basic Principles. 

- In the final portion of the meeting, the Expert Group approved a Report of the Meeting of the Group of 
Experts on Restorative Justice, and made final revisions to the Declaration.   

o It was this Report and proposed Declaration that was submitted to the eleventh session of the 
Commission for Crime Prevention and Criminal Justice. 

7.3. UN Basic Principles on Restorative Justice – April 200224  

 

                                                           

24 UN Basic Principles on Restorative Justice – April 2002 
http://www.restorativejustice.org/rj3/UNBasicPrinciples/Basic_Principles_as_adopted_by%20_Commission.pdf 

 

Page 73 of 91 
 

 

http://www.odccp.org/adhoc/crime/commissions/11comm/5e.pdf
http://www.odccp.org/adhoc/crime/commissions/11comm/5add1e.pdf
http://www.odccp.org/adhoc/crime/commissions/11comm/5add1e.pdf
http://www.restorativejustice.org/rj3/UNBasicPrinciples/Basic_Principles_as_adopted_by _Commission.pdf


Research Framework for a Review of Community Justice in Yukon  
Community Justice - Standards 

 

 
 
 

Page 74 of 91 
 

 



Research Framework for a Review of Community Justice in Yukon  
Community Justice - Standards 

 

  
Annex 
Basic Principles on the use of restorative justice programmes in criminal matters 
Preamble 
 
Recalling that there has been, world-wide, a significant growth of restorative justice initiatives; 
 
Recognizing that these initiatives often draw from traditional and indigenous forms of justice which view crime 
fundamentally as harmful to people; 
 
Emphasizing that restorative justice is an evolving response to crime that respects the dignity and equality of 
each person, builds understanding, and promotes social harmony through the healing of victims, offenders and 
communities; 
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Stressing that this approach enables those affected by crime to share openly their feelings and experiences, and 
aims at addressing their needs; 
 
Aware that this approach provides an opportunity for victims to obtain reparation, feel safer and seek closure; 
allows offenders to gain insight into the causes and effects of their behaviour and to take responsibility in a 
meaningful way; and enables communities to understand the underlying causes of crime, to promote 
community well-being and to prevent crime; 
 
Noting that restorative justice gives rise to a range of measures that are flexible in their adaptation to established 
criminal justice systems and that complement those systems, taking into acount legal social and cultural 
circumstances, 
 
Recognizing that the use of restorative justice does not prejudice the right of States to presecute alleged 
offenders, 
 
I. Use of terms 
 
1. "Restorative justice programme" means any programme that uses restorative processes and seeks to achieve 
restorative outcomes. 
 
2. "Restorative process" means any process in which the victim and the offender, and where appropriate, any 
other individuals or community members affected by a crime participate together actively in the resolution of 
matters arising from the crime, generally with the help of a facilitator. Restorative processes may 
include mediation, conciliation, conferencing and sentencing circles. 
 
3. "Restorative outcome" means an agreement reached as a result of a restorative process. Restorative 
outcomes include responses and programmes such as reparation, restitution, and community service, aimed at 
meeting the individual and collective needs and responsibilities of the parties and achieving the reintegration of 
the victim and the offender. 
 
4. "Parties" means the victim, the offender and any other individuals or community members affected by a 
crime who may be involved in a restorative process. 
 
5. "Facilitator" means a person whose role is to facilitate, in a fair and impartial manner, the participation of the 
parties in a restorative process. 
 
II. Use of restorative justice programmes 
 
6. Restorative justice programmes may be used at any stage of the criminal justice system, subject to national 
law. 
 
7. Restorative processes should be used only where there is sufficient evidence to charge the offender and with 
the free and voluntary consent of the victim and the offender. The victim and the offender should be able to 
withdraw such consent at any time during the process. Agreements should be arrived at voluntarily and contain 
only reasonable and proportionate obligations. 
 
8. The victim and the offender should normally agree on the basic facts of a case as the basis for their 
participation in a restorative process. Participation of the offender shall not be used as evidence of admission 
of guilt in subsequent legal proceedings. 
9. Disparities leading to power imbalances, as well as cultural differences among the parties, should be taken 
into consideration in referring a case to, and in conducting, a restorative process. 
 
10. The safety of the parties shall be considered in referring any case to, and in conducting, a restorative 
process. 
 
11. Where restorative processes are not suitable or possible, the case should be referred to the criminal justice 
authorities and a decision should be taken as to how to proceed without delay. In such cases, criminal justice 
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officials should endeavour to encourage the offender to take responsibility vis-à-vis the victim and affected 
communities, and support the reintegration of the victim and the offender into the community. 
 
III. Operation of restorative justice programmes 
 
12. Member States should consider establishing guidelines and standards, with legislative authority when 
necessary, that govern the use of restorative justice programmes. Such guidelines and standards should respect 
the basic principles set forth in this document and should address, inter alia: (a) The conditions for the referral 
of cases to restorative justice programmes; (b) The handling of cases following a restorative process; (c) The 
qualifications, training and assessment of facilitators; (d) The administration of restorative justice programmes; 
and, (e) Standards of competence and rules of conduct governing the operation of restorative justice 
programmes;  
 
13. Fundamental procedural safeguards guaranteeing fairness to the offender and the victim should be applied 
to restorative justice programmes and in particular to restorative processes: 
(a) Subject to national law, the victim and the offender should have the right to consult with legal counsel 
concerning the restorative process and, where necessary, to translation and/or interpretation. Minors should, in 
addition, have the right to the assistance of a parent or guardian; 
(b) Before agreeing to participate in restorative processes, the parties should be fully informed of their rights, 
the nature of the process and the possible consequences of their decision; 
(c) Neither the victim nor the offender should be coerced, or induced by unfair means, to participate in 
restorative processes or to accept restorative outcomes. 
 
14. Discussions in restorative processes which are not conducted in public should be confidential, and should 
not be disclosed subsequently, except with the agreement of the parties or as required by national law. 
15. The results of agreements arising out of restorative justice programmes should, where appropriate, be 
judicially supervised or incorporated into judicial decisions or judgements. Where this occurs, the outcome 
should have the same status as any other judicial decision or judgement and should preclude prosecution 
in respect of the same facts. 
 
16. Where no agreement is reached among the parties, the case should be referred back to the established 
criminal justice process and a decision as to how to proceed should be taken without delay. Failure to reach an 
agreement alone shall not be used in subsequent criminal justice proceedings. 
 
17. Failure to implement an agreement made in the course of a restorative process should be referred back to 
the restorative programme or, where required by national law, to the established criminal justice process and a 
decision as to how to proceed should be taken without delay. Failure to implement an agreement, other than a 
judicial decision or judgement, should not be used as justification for a more severe sentence in subsequent 
criminal justice proceedings. 
 
18. Facilitators should perform their duties in an impartial manner, with due respect to the dignity of the 
parties. In this capacity, facilitators should ensure that the parties act with respect towards each other and 
enable the parties to find a relevant solution among themselves. 
19. Facilitators shall possess a good understanding of local cultures and communities and, where appropriate, 
receive initial training before taking up facilitation duties. 
 
IV. Continuing development of restorative justice programmes 
20. Member States should consider the formulation of national strategies and policies aimed at the 
development of restorative justice and at the promotion of a culture favourable to the use of restorative justice 
among law enforcement, judicial and social authorities, as well as local communities. 
21. There should be regular consultation between criminal justice authorities and administrators of restorative 
justice programmes to develop a common understanding and enhance the effectiveness of restorative processes 
and outcomes, to increase the extent to which restorative programmes are used, and to explore ways in which 
restorative approaches might be incorporated into criminal justice practices. 
22. Member States, in cooperation with civil society where appropriate, should promote research on and 
evaluation of restorative justice programmes to assess the extent to which they result in restorative outcomes, 
serve as a complement or alternative to the criminal justice process and provide positive outcomes for all 
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parties. Restorative justice processes may need to undergo change in concrete form over time. Member States 
should therefore encourage regular evaluation and modification of such programmes. The results of research 
and evaluation should guide further policy and programme development. 
 
V. Saving clause 
23. Nothing in these basic principles shall affect any rights of an offender or a victim which are established in 
national law or applicable international law. 
 
 

7.4. Restorative Justice Consortium Develops New Principles for Restorative Justice- 
200225 

The Restorative Justice Consortium published the first “Standards for Restorative Justice” in 1998. Criticism of 
the original document, and international developments in the field of restorative justice, led to the decision to 
update them. This task was carried out by a working party comprised of academics and practitioners.  
 
The previous document had concentrated on restorative justice in the criminal justice system, and it was felt 
that the new one should have a wider remit. This decision fell in line with the aims of the organisation, as set 
out in its objects covering: 
 
“restorative justice in schools, the work place, the community, prisons, the criminal justice system and any 
other situation where conflict arises”.  
 
The mechanism of the review was to use a paper by Robert Mackay, containing an outline for a Statement of 
Principles. Firstly, there was substantial discussion over an email discussion group, with comments from a wide 
range of people. Then, the   working party held three meetings  in the office, where the group made some 
substantive decisions, and worked through the text until a consensus was reached for the new Principles.  
 
One of the discussions was about accessibility of language, including the inclusion of technical terms, as there is 
a tension between having very accessible language and reference to terms that have precise meanings in 
professional and legal contexts.   
 
The new “Statement of Restorative Justice Principles” has recently been completed by the working party. To 
see the document, please go to: http://www.restorativejustice.org.uk/standard.html 
 
The next stage will be to write separate chapters for the practice areas of youth justice, adult justice, schools, 
prisons, workplaces, and the community. Sub groups for this exercise are currently being established. It is 
hoped that the final document will provide a useful source for practitioners and policy makers alike 
  
 

This Statement of Restorative Justice Principles replaces the Standards in Restorative Justice previously 
published by the Consortium. A widely diverse working party completed work on these in March 2002. Work 
will commence shortly on the application of these Principles in different areas of practice, particularly in the 
justice system, in prisons, schools and the community.26 

1. PRINCIPLES RELATING TO THE INTERESTS OF ALL PARTICIPANTS 

a) Participation to be based voluntary and based on informed choice 
b) Avoidance of discrimination, irrespective of the nature of the case 
c) Access to be available to relevant agencies for help and advice 

 
25Clair Phillips Policy Officer, Restorative Justice Consortium, Restorative Justice Consortium Develops New Principles for Restorative 
Justice - May 2002 

 http://www.restorativejustice.org/rj3/Feature/May2002/newprinciples.htm 
 
26 http://www.restorativejustice.org.uk/standard.html 
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d) Maintaining access to various established methods of dispute resolution 
e) Processes that do not compromise the rights under the law of the participants 
f) Commitment not to use information in a way that may prejudice the interests of any participant in 
subsequent proceedings. 
g) Protection of personal safety 
h) Protection and support for vulnerable participants 
i) Respect for civil rights and the dignity of persons 

2. PRINCIPLES RELATING TO THOSE WHO HAVE SUSTAINED HARM OR LOSS 

a) Respect for their personal experiences, needs and feelings 
b) Acknowledgement of their harm or loss 
c) Recognition of their claim for amends 
d) Opportunity to communicate with the person who caused the harm or loss, if that person is willing  
e) Entitled to be the primary beneficiary of reparation 

3. PRINCIPLES RELATING TO THOSE WHO CAUSED THE HARM OR LOSS TO OTHERS 

a) The opportunity to offer reparation, including before any formal requirement 
b) Reparation to be appropriate to the harm done and within their capacity to fulfil it 
c) Respect for the dignity of the person(s) making amends  

4. PRINCIPLES RELATING TO THE INTERESTS OF LOCAL COMMUNITY AND SOCIETY 

a) The promotion of community safety and social harmony by learning from restorative processes, and so take 
measures that are conducive to the reduction of crime or harm 
b) The promotion of social harmony through respect for cultural diversity and civil rights, social responsibility 
and the rule of law 
c) Opportunity for all to learn mediation and other methods of non-violent resolution of conflict 

5. PRINCIPLES RELATING TO AGENCIES WORKING ALONGSIDE THE JUDICIAL SYSTEM 

a) Matters to be settled outside the judicial system, except where this is unworkable due to the level of harm 
done, the risk of further harm, issues of public policy, or disagreement about the critical facts  
b) Avoid unfair discrimination by ensuring that rights under the law are not compromised  
c) Provide a wide and flexible range of opportunities to enable those who have caused loss or harm to make 
amends 

6. PRINCIPLES RELATING TO THE JUDICIAL SYSTEM 

a) Primary aim to be the repair of harm 
b) Restorative requirements to be fair, appropriate and workable 
c) Where a restorative requirement is appropriate, but victims decline to participate, there should be 
opportunities for community reparation, or reparation to others who have suffered harm or loss  
d) Where a restorative requirement is appropriate, but those who have caused harm or loss decline to 
participate, community reparation should be enforced 
e) Voluntary offers to repair harm or loss, by those who have caused it, to be valued 
f) Content of restorative meetings to be considered privileged, subject to public interest qualifications  

7. PRINCIPLES RELATING TO RESTORATIVE JUSTICE AGENCIES 

a) Commitment to needs based practice 
b) Safeguarding of legal human rights 
c) Restorative justice practitioners who are seen to be neutral 
d) Restorative justice practitioners who act impartially 
e) Maintaining neutrality and impartiality, restorative justice practitioners should play no other role in the case 
f) Restorative justice agencies making a commitment to keep confidential the content of restorative meetings, 
subject to the requirements of the law 
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g) Participants to be encouraged to keep confidential the contents of restorative meetings 
h) The engagement of weaker parties in negotiation to be facilitated 
i) Upholding respectful behaviour in restorative processes 
j) Upholding equality of respect for all participants in restorative processes, separating this from the harm done 
k) Engagement with good practice guidelines within the restorative justice movement 
l) Commitment by the agency to the use of constructive conflict resolution in general, and specifically in 
internal grievance and disciplinary procedures, and in handling complaints by clients 
m) Commitment to the accreditation of training, services and practitioners 
n) Commitment to continually improved practice 

 

7.5. The Need for Basic Principles - Jan 200127  

Why is this development good news for the restorative justice community? 

- In 1997, the Commission on Crime Prevention and Criminal Justice adopted a provisional agenda for the 
Tenth UN Crime Congress held in 2000.   

o Item four of that agenda was "Offenders and victims: accountability and fairness in the justice 
process." It was understood that this topic opened the door to discussion of restorative justice.  

- A year later, the Commission approved a discussion guide for regional preparatory meetings that included 
a lengthy discussion of restorative justice, and requested comment on whether standards and norms were 
needed to guide member states in implementation of restorative programs.  

- The reports from all Regional Preparatory meetings expressed support for use of restorative justice, 
reconciliation, and traditional methods of conflict resolution.  

o Several explicitly requested that the UN develop guidelines or standards and others proposed that 
the UN provide for exchange of information among nations on models and experiences related 
to restorative justice.  

- At its meeting in 1999, the Commission approved a draft declaration for consideration by the Crime 
Congress.   

o Paragraph 25 of this draft referred to restorative justice and would establish the year 2002 as a 
date for States to review their practices in support of crime victims, "including mechanisms for 
mediation and restorative justice".   

- Subsequent to that Commission meeting, ECOSOC adopted a resolution on mediation and restorative 
justice in criminal matters that among other things requested the Commission to "consider the desirability 
of formulating United Nations standards in the field of mediation and restorative justice."  

- Finally, the International Scientific and Professional Advisory Council (ISPAC) released a study entitled 
"An Overview of Restorative Justice Programmes and Issues" drafted by Paul Friday of the World Society 
of Victimology.  This study concluded as follows:  

o "Guidelines and standards are desperately needed.  There is a danger that programs that are 
initially restorative in outlook recreate the courtroom process and, in turn, undermine rather than 
cultivate restoration. There is also the danger that the legal basis for initiating the process can get 
lost. And there is a third danger that the etiological factors producing crime - poverty, racism, 
cultural/social values, individualism will not be addressed as they are uncovered in the process." 

- The draft Basic Principles were thoroughly reviewed as one example of such guidelines.  

- Why should the UN adopt Basic Principles?   
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o Because restorative justice programmes, badly run, can harm the chances for restoration.  

o Because restorative values need to be carefully incorporated into legal process that respect the 
rights and responsibilities of individuals and societies.  

o Because countries are requesting them.  

7.6. Standards For Restorative Justice - 2000 28  
 
– Indigenous Empowerment: It is good that we are now having national and international debates on 

standards for restorative justice.  
o Yet it is a dangerous debate. I worry about accreditation for mediators that raises the spectre of a 

Western accreditation agency telling an Indigenous elder that a centuries-old restorative practice does 
not comply with the accreditation standards.  

o Accreditation that crushes indigenous empowerment.  
– Innovation: I worry about standards that are so prescriptive that they inhibit restorative justice 

innovation.  
o We are still learning how to do restorative justice well.  
o I believe that the healing edge programs today involve real advances over those of the 90s and the 

best programs of the 90s made important advances over those of the 80s.  
� We must be careful in how we regulate restorative justice now so that in another decade we will 

be able to say again that the leading edge programs are more profoundly restorative than those of 
today.  

� Unthinking enforcement of standards is a new threat to innovating with better ways of doing 
restorative justice.  

� It is a threat because evaluation research on restorative justice is at such a rudimentary stage that 
our claims about what is good practice and what is bad practice can rarely be evidence-based.  

– Masquerade: At the same time, there is such a thing as practice masquerading as restorative justice that is 
outrageously poor – practice that would generate little controversy in this room that it was unconscionable.  
o This is an even greater threat to the future of restorative justice.  
o So we have no option but to do something about it through a prudent standards debate.  
� We can craft open-textured restorative justice standards that allow a lot of space for cultural 

difference and innovation while giving us a language for denouncing uncontroversially bad 
practice.  

� My contribution to the standards debate today will be a modest one that will not seek to be 
exhaustive in defining some of the issues standards must address.  

� Some of you will know that I approach such questions from a civic republican perspective.  
– Domination/Power Imbalance: This means that a fundamental standard is that restorative processes 

must seek to avoid domination.  
o We do see a lot of domination in restorative processes, as we do in all spheres of social interaction. 
o But a program is not restorative if it fails to be active in preventing domination.  
o What does this mean in practice? 
� It means that if a stakeholder wants to attend a conference or circle and have a say, they must not 

be prevented from attending.  
• If they have a stake in the outcome, they must be helped to attend and speak.  

� Any attempt by a participant at a conference to silence or dominate another participant must be 
countered.  

• This does not mean the conference convenor has to intervene.  
• On the contrary, it is better if other stakeholders are given the space to speak up against 

dominating speech.  
• But if domination persists and the stakeholders are afraid to confront it, then the 

convenor must confront it.  
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• Preferably gently: “I think some of us would like to hear what Jane has to say in her 

own words. Jane?”  
� Often it is rather late for confronting domination once the restorative process is under way. 
� Power imbalance is a structural phenomenon.  

• It follows that restorative processes must be structured so as to minimize power 
imbalance.  

� Young offenders must not be led into a situation where they are upbraided by a “roomful of 
adults”. 

• There must be adults who see themselves as having a responsibility to be advocates for 
the child, adults who will speak up.  
� If this is not accomplished, a conference or circle can always be adjourned and 

reconvened with effective supporters of the child in the room. 
� Similarly, we cannot tolerate the scenario of a dominating group of family violence offenders and 

their patriarchal defenders intimidating women and children who are victims into frightened 
silence.  

• When risks of power imbalance are most acute our standards should expect of us a lot 
of preparatory work to restore balance both backstage and frontstage during the 
process.  

• Organized advocacy groups have a particularly important role when power imbalances 
are most acute.  
� These include women’s and children’s advocacy groups when family violence 

is at issue, environmental advocacy groups when crimes against the 
environment by powerful corporations are at issue.  

– Due Process: What the Americans call due process is perhaps the major domain where there have been 
calls for standards.  

o It seems reasonable as an international standard that offenders put into restorative justice 
programs be advised of their right to seek the advice of a lawyer on whether they should 
participate in the program.  

o Perhaps this would be an empty standard in poorer nations where lawyers are not in practical 
terms affordable or available for most criminal defendants.  
� But wealthier nations can afford higher standards on this issue.  

• There, arresting police officers who refer cases to restorative justice processes 
should be required to provide a telephone number of a free legal advice line on 
whether agreeing to the restorative justice process is prudent.  

o In no nation does it seem appropriate for defendants to have a right for their lawyer to represent 
them during a restorative justice process.  
� Part of the point of restorative justice is to transcend adversarial legalism, to empower 

stakeholders to speak in their own voice rather than through legal mouthpieces who 
might have an interest in polarising a conflict.  

o A standard that says defendants or victims have a right to have legal counsel present during a 
restorative justice process seems fine.  
� But a standard that gives legal counsel a right to speak at the conference or circle seems 

an unwarranted threat from the dominant legal discourse to the integrity of a restorative 
justice process.  

o The most important way that the criminal justice system must be constrained against being a 
source of domination over the lives of citizens is that it must be constrained against ever 
imposing a punishment beyond the maximum allowed by law for that kind of offence.  
• It is therefore critical that restorative justice never be allowed to undermine this constraint.  

o Restorative justice processes must be prohibited from ever imposing punishments which exceed 
the maximum punishment the courts would impose for that offence.  
� As someone who believes that restorative justice processes should be about 

reintegrative shaming and should reject stigmatization, it seems important to prohibit 
any degrading or humiliating form of treatment.  

� We had a conference in Canberra where all the stakeholders agreed it was a good idea 
for a young offender to wear a T-shirt stating “I am a thief”.  
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� This sort of outcome should be banned.  

– Empowerment of Victims and Affected Communities: Another critical, albeit vague, standard is that 
restorative justice programs must be concerned with the needs and with the empowerment not only of 
offenders, but also of victims and affected communities.  

o Programs where victims are exploited as props for programs that are oriented only to the 
rehabilitation of offenders are morally unacceptable.  

o Deals that are win-win for victims and offenders but where certain other members of the 
community are serious losers, worse losers whose perspective is not even heard, are morally 
unacceptable.  

– Right of Appeal: The right to appeal must be safeguarded.  
o Whenever the criminal law is a basis for imposing sanctions in a restorative justice process, 

offenders must have a right of appeal against those sanctions to a court of law.  
– Transparency: That said, not all of the accountability mechanisms of criminal trials seem 

appropriate to the philosophy of restorative justice.  
o For example, if we are concerned about averting stigmatization and assuring undominated 

dialogue, we may not want conferences or circles to be normally open to the public.  
o But if that is our policy, it seems especially important for researchers, critics, journalists, political 

leaders, judges, colleagues from restorative justice programs in other places, to be able to sit in on 
conferences or circles (with the permission of the participants) so there can be informed public 
debate and exposure of inappropriate practices.  

o Most importantly from the perspective of our topic here today, it is critical that restorative justice 
processes can be observed by peer reviewers whose job it is to report on compliance with the 
kinds of standards we discuss.  

– In general, I think UN Human Rights instruments give quite good guidance on the foundational values 
and rights restorative justice processes ought to observe.  

o The first clause of the Preamble of the Universal Declaration that most states have ratified is: 
“Whereas recognition of the inherent dignity and of the equal and inalienable rights of all 
members of the human family is the foundation of freedom, justice and peace in the world,”  
� Obviously freedom, justice and peace have a lot of appeal to someone who values 

republican freedom to frame the pursuit of justice and peacemaking in restorative 
justice.  

o In its 30 Articles the Universal Declaration defines a considerable number of slightly more 
specific values and rights that seem to cover many of the things we look to restore and protect in 
restorative justice processes.  
� These include a right to protection from having one’s property arbitrarily taken (Article 

17), a right to life, liberty and security of the person (Article 3), a right to health and 
medical care (Article 25) and a right to democratic participation (Article 21).  

o From the restorative justice advocate’s point of view, the most interesting Article is 5: “No one 
shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment”.  
� Of course, all states have interpreted Article 5 in a most permissive and unsatisfactory 

way from a restorative justice point of view.  
� The challenge for restorative justice advocates is to take the tiny anti-punitive space this 

Article creates in global human rights discourse and expand its meaning over time so 
that it increasingly acquires a more restorative interpretation.  

� This is precisely how successful NGO activists have globalized progressive agendas in 
many other arenas – starting with a platitudinous initial rights and values framework and 
injecting progressively less conservative and more specific meanings into that 
framework agreement over time.  

o We can already move to slightly more specific and transformative aspirations within human rights 
discourse by moving from the Universal Declaration of 1948 to the less widely ratified 
International Covenant on Economic, Social and Cultural Rights of 1976 and the International 
Covenant on Civil and Political Rights of 1966. The former, for example, involves a deeper 
commitment to “self-determination” and allows in a commitment to emotional well-being under 
the limited rubric of a right to mental health. The 1989 Second Optional Protocol of the 
Covenant on Civil and Political Rights includes a commitment of parties to abolish the death 
penalty, something most restorative justice advocates would regard an essential specific 
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commitment. Equally most restorative justice advocates would agree with all the values and rights 
in the United Nations Declaration on the Elimination of Violence Against Women of 1993 and 
the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power adopted 
by the General Assembly in 1985. The latter includes some relevant values not so well traversed 
in other human rights instruments such as “restoration of the environment” (Article 10), 
“compassion” (Article 4), “restitution” (various Articles), “redress” (Article 5) and includes 
specific reference to “restoration of rights” (Article 8) and “Informal mechanisms for the 
resolution of disputes, including mediation, arbitration and customary justice or indigenous 
practices” which “should be utilized where appropriate to facilitate conciliation and redress for 
victims”. (Article 7).  

– A Proposal: So my proposal for a starting framework for a debate on the content of restorative justice 
standards is as follows.  

o Values Based: 1. Restorative justice programs should be evaluated according to how effectively 
they deliver restorative values which include: 
� Respect for the fundamental human rights specified in the Universal Declaration of 

Human Rights, the International Covenant on Economic, Social and Cultural Rights, 
the International Covenant on Civil and Political Rights and its Second Optional 
Protocol, the United Nations Declaration on the Elimination of Violence Against 
Women and the Declaration of Basic Principles of Justice for Victims of Crime and 
Abuse of Power.  

� Restorative values include the following values to be found in the above international 
human rights agreements:  

• · Restoration of human dignity  
• · Restoration of property loss  
• · Restoration of injury to the person or health  
• · Restoration of damaged human relationships  
• · Restoration of communities  
• · Restoration of the environment  
• · Emotional restoration  
• · Restoration of freedom  
• · Restoration of compassion or caring  
• · Restoration of peace  
• · Restoration of empowerment or self-determination  
• · Restoration of a sense of duty as a citizen  

� As a list of specific restorative values this is unsatisfactorily incomplete, for example in 
the non-inclusion of mercy, forgiveness, which are nowhere to be found as values in 
these UN documents.  

� Many will find these values vague, lacking specificity of guidance on how decent 
restorative practices should be run.  

o Regulation: Yet standards must be broad if we are to avert legalistic regulation of restorative 
justice which is at odds with the philosophy of restorative justice.  
� What we need is deliberative regulation where we are clear about the values we expect 

restorative justice to realise.  
� Whether a restorative justice program is up to standard is best settled in a series of 

regulatory conversations with peers and stakeholders rather than by rote application of a 
rulebook.  

o Right to Appeal: That said, certain highly specific standards are so fundamental to justice that 
they must always be guaranteed – such as a right to appeal.  

o Right to Speedy Trial: Yet some conventional rights, such as the right to a speedy trial as 
specified in the Beijing Rules for Juvenile Justice, can be questioned from a restorative 
perspective.  
� One thing we have learnt from the victims’ movement in recent years is that when 

victims have been badly traumatized by a criminal offence, they often need a lot of time 
before they are ready to countenance healing. 
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� They should be given the right to that time so long as it is not used as an excuse for the 
arbitrary detention of a defendant who has not been proven guilty.  

– I use this as a final illustration of why at this point in history we need a framework agreement on standards 
for restorative justice that is mainly a set of values for framing quality assurance processes and 
accountability in our pursuit of continuous improvement in attaining restorative justice values. 

 

7.7. Adult Restorative Justice In New Zealand - 2000 29 

Following the introduction in New Zealand about a decade ago of a new model of youth justice, an initiative 
was taken late in 1994 to extend the basic concept into the area of adult offending (i.e. 17 years and over)  

Late in that year, the Rev. Douglas Mansill attracted a small group of dedicated volunteers who formed 
themselves into an Auckland based group called "Te Oritenga" (which in the Maori language embraces the idea 
of balancing). Whereas the process in the youth court was the result of a change in legislation, there was and 
still is no N.Z. statute which expressly allows the concept of restorative justice to operate in the case of adults. 
However, a number of judges have supported the concept of restorative justice in suitable cases and were able 
to operate within a general provision of the existing legislation.  

The Te Oritenga Restorative Justice Group pioneered the establishment and development of a process suitable 
for adult offenders. Other groups were formed around the country, each with its own model, but all operating 
in the same informal way and depending on the goodwill of the local judiciary. Late in 1999, the Te Oritenga 
Group resolved internal ideological issues by winding up and spawning separate groups which are continuing 
the work in their preferred styles.  

Following a change of government (an earlier initiative by the previous government had been cancelled), the 
new administration announced in mid-2000 that significant funding would be allocated to make the restorative 
justice option available in three locations on a court directed pilot basis and also to support other privately run 
groups in other areas. Adult restorative justice had become "official"; an occurrence which brings its own 
challenges (see concluding comments).  

What is restorative justice? One possible way of answering this question is to look at the traditional system. 
Essentially, that system pits the offender against the state, an idea which has its roots in English medieval 
history. It is only as recently as 1987 that the victim of a criminal offence has had any formal input into the 
sentencing process. The input is still indirect in that a "victim impact statement" is made available to the 
sentencing judge (representing the power of the state). The victim is not in the statement permitted to express 
any opinion as to how the offender should be dealt with.  

The underlying concept of the restorative justice process involves one or more face to face meetings between a 
victim and an offender who has admitted his or her responsibility (it is not a trial process), together with their 
respective "communities" (who are often secondary victims) and representatives of the community at large, 
including often a police officer. Those present at the facilitated meeting look at the needs of the victim, and 
also at how the offender can be made accountable so that the likelihood of future offending is minimised. The 
intended outcome of the meeting is to begin the process of "restoring" both victim and offender as far as 
possible to a condition of "wholeness" in their environment(s). The greater community is also likely to be 
restored to greater wholeness. It is a healing process and one which recognises that the "offender" is frequently 
a victim too at some level.  

Most if not all volunteer restorative justice workers are motivated by a belief that the present penal system does 
not work. New Zealand has a very high imprisonment rate in relative terms, the rate of repeat offending is 
high, and the proportion of Maori and Polynesian jail inmates far exceeds their proportion in society. It costs 
about $50,000 a year to keep a prisoner in jail. Our jails are now stretched beyond their designed capacity. The 
official answer has been to build more jails, and many in the community call for longer sentences.  

 
29 Bruce Cropper, Barrister, mediator, facilitator & counsellor and currently a member of PACT Restorative Justice Group ADULT 
RESTORATIVE JUSTICE IN NEW ZEALAND, 2000 http://www.adls.org.nz/public/restorative.html 
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Te Oritenga members believed that the alternative approach would find a valuable place within the criminal 
justice system, that large sums of money would be saved in the long run, and people would be empowered, 
rather than be disempowered by the remote, paternalistic traditional system - traditional that is in pakeha terms. 
Realism dictates that restorative justice will exist alongside the existing system rather than supplant it, because 
voluntary participation of those principally involved is required and may not be forthcoming.  

It should not be thought by those who demand longer jail sentences that restorative justice is a "soft" option. 
Programmes which are negotiated and put in place following a community group conference commonly place 
far more stringent demands on the offender than the simple serving of time. At an emotional/psychological 
level, it is considered much harder for an offender to face the victim in the conference setting than to stand 
impassive in the dock and face a judge who of course has nothing to do with the crime.  

In contrast against the present system, the process is consensual - the offender as well as the victim and the 
communities will usually agree on an outcome (which may still contain a punitive element). It is fundamental 
human psychology that people will tend to go along with a process they have helped to design and have agreed 
to, and conversely will resist what is imposed on them.  

As a safeguard against unrealistic outcomes or manipulation by supporters of the people involved, the 
sentencing judge is not bound by the recommendations of a conference. Feedback to date from the process 
confirms that a measure of significant healing does take place when victim and offender can meet and 
communicate in a safe environment, and may well continue well into the future. A crucial need has been 
identified to provide follow up and monitoring following the community group conferences.  

At the time of writing (July 2000), the restorative justice movement in New Zealand is facing the possibility of 
conversion from a small scale operation run by dedicated enthusiasts into a production line system controlled 
by bureaucrats and treasury officials. While money must be spent in a sensible way and accounted for it may be 
difficult to retain the "heart" element which has been a prominent feature to date. In the apt words of an 
overseas writer:  

"....I am torn when it comes to legislating restorative justice. Usually, laws become restrictive, rule-bound, 
procedural; the ultimate province of lawyers and judges, who by tradition want to exclude lay persons. So even 
something well-intentioned will, I fear, become more of a barrier to RJ practices than a boon. A large part of 
the appeal of restorative justice is its grass-roots origins, its focus on neighbourhood, community, and personal 
relationships. It also gets enthusiastic support because it's usually voluntary - especially on the part of the 
victim. Laws tend to make things mandatory, which in turn tends to make people who implement the law into 
bureaucrats and functionaries, lacking the passion and commitment of the RJ movement.  

"If the existing laws are truly a barrier, maybe the laws need to be changed. But if restorative justice practices 
can be done without legislative changes, I vote for leaving legislators out of the process! Training, publicity, 
community organising, leading by example, advocacy - all these are preferable to legislation." (Jim Haas, Rice 
County Community Corrections, Minnesota, USA)  

Essentially, the process must be set up so that it is "owned" by local communities and accountable to those 
communities. The question which now confronts us all is how this can be achieved so that the fears expressed 
by Mr. Haas are not realised. If the "ordinary" members of our communities do not rise to the challenge, we 
shall likely end up with nothing more than a variant of the same old theme.  

 

7.8. Restorative Justice  The Public Submissions-199830  

Legislation  

 
30 Ministry of Justice – New Zealand -  Restorative Justice  The Public Submissions First published in June 1998, © Crown Copyright 
http://www.justice.govt.nz/pubs/reports/1998/restorative_justice/ex_summary.html 
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Authority for mediation in the criminal justice process  

Eight submissions supported the approach that restorative programmes should be a compulsory stage in 
criminal proceedings for some or all cases. As one submission argued:  

We believe a restorative programme is a legitimate response to crime. To have legitimacy and authority it must 
not appear as a second rate option. Therefore such a programme must be a compulsory stage in criminal 
proceedings. (Dunedin Community Law Centre, 5)  

One submission, while favouring this approach as the "ultimate option", thought that implementation needed 
to be staged, and hence the discretionary option with specific statutory authority should be the approach which 
was initially used. On the other hand, five submissions expressly opposed any element of compulsion in 
restorative justice processes.  

The view that mediation should be a discretionary option with specific statutory authority was supported in 
nine submissions.  

One of these submissions had this to say:  

We do not support the mandatory use of mediation. We doubt the effectiveness of mediation processes when 
offenders are essentially compelled to participate and make agreements which they have no intention of 
keeping (thus causing further stress for the victim). Mandatory mediation will be particularly inappropriate 
when it is unsafe for the victim to participate. This objection cannot be addressed simply by excluding 
particular cases e.g. violent assaults. The offending might be non-violent but the prospect of meeting with the 
offender could instil great fear in the victim (e.g., a burglary). In addition, mandatory mediation raises resource 
issues and could give rise to delays in resolving cases. Although legislative authorisation for discretionary 
mediation might ultimately be desirable (not least for accountability and consistency reasons), we consider that 
there are advantages in first trialing various different systems, taking account of the participants' and local 
communities' circumstances. In that way, the systems can be evaluated and adapted on an ongoing basis. (Law 
Commission, 85)  

Existing legislation  

One submission pointed out that there was already a legislative platform from which to launch a restorative 
justice approach. Similarly, two other submissions supported the discretionary provision of restorative 
programmes within existing legislation.  

Other suggestions  

Other suggestions made for consideration in terms of legislation were:  

• An amendment to the Criminal Justice Act 1985 to enshrine the restorative concept of accountability in 
statute;  

• The inclusion of restoration as a philosophical principle in the Criminal Justice Act;  

• Provisions to define the responsibilities of the state and the community and to provide for community 
empowerment through the decision-making process;  

• A statutory presumption in favour of a restorative approach wherever possible.  
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7.9. Restorative Justice -199631  

 
Legislation  

What authority should mediation have in the criminal justice system:  

· A compulsory stage of criminal justice proceedings for some or all cases ?  

· A discretionary option for some or all cases ?  

· Discretionary but with specific legislative authority ?  

The extent to which restorative processes infiltrate criminal proceedings will be affected by the authority 
granted to mediation in the criminal justice system. There are three options. These are that:  

1. Mediation is a compulsory stage of criminal justice proceedings for some or all cases;  

2. Mediation for some or all cases is a discretionary option;  

3. While referral for mediation is discretionary, it has specific legislative authority.  

Compulsory provision  

Whichever options for delivery and timing were used, the compulsory provision of restorative interventions 
would require changes to legislation. Currently, there is no legislative requirement for the courts to obtain 
reports of any type before passing sentence. However it is common practice that a pre-sentence report is 
obtained prior to the imposition of a term of imprisonment.  

Compulsory provision is not necessarily synonymous with universal coverage. Legislation might mandate 
mediations in particular circumstances, for example where the loss was greater than $500, or exclude categories 
of offences, such as traffic, non-imprisonable or violent offences.  

The youth court model provides one example of a mandatory system.  

There a case cannot usually be finalised without convening a family group conference, although a sentencing 
judge need not follow any recommendations from that conference.  

In contemplating any extension of youth court practice to the adult jurisdiction, it is important to consider 
whether the decision to attempt a conference should be at the discretion of the court or a mandatory provision. 
By the time a case comes before a youth court for sentence, the offender has been considered for caution and 
diversion. A family group conference may have been convened (at which an option may have been to resolve 
the matter without reference to a court). At the least, a youth justice co-ordinator and the family of the 
offender will have considered whether a conference would serve any useful purpose (section 248(1)(c), 
Children, Young Persons and Their Families Act). Accordingly, only the more serious or complex cases are 
referred to the youth court.  

While the victim and offender can decline to attend the family group conference it is still compulsory that the 
conference is convened, and this is a key and novel difference in the New Zealand system (McElrea, 1994b).  

The mandatory nature of the family group conference restricts the application of judicial discretion while 
granting considerable influence to the co-ordinator. The co-ordinator chooses how to approach the parties, 
influences who is invited to the process and tempers participants' influence over the process. Whereas the court 
is a public venue, the ability to maintain oversight of a  

 
31 New Zealand, Ministry of Justice, Restorative Justice, A Discussion Paper, 1996, 
http://www.justice.govt.nz/pubs/reports/1996/restorative/index.html 
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co-ordinator's use of discretion is limited because of the conference's private nature.  

With adult offending the power dynamics between victim and offender are likely to be different from those 
commonly experienced in the youth system. The adult courts deal more frequently with offences of serious 
violence, and some adults have had more time to become inured to the use of violence and intimidation. In this 
regard, the role of the co-ordinator in providing a safe and fair environment for victims and other participants 
becomes very important. Whereas it may be mandatory for a judge to refer for a restorative intervention, 
mediation may still not occur if the mediator considers they cannot safely convene a mediation, or if the 
process is usurped by one or more of the parties. Mandatory provisions that put victims to further trouble 
without the prospect of meaningful advantage may also be counter-productive to restorative aims.  

In a mandatory system the state would have to ensure that there were restorative services, mediators or 
conference co-ordinators and resources to administer referrals. If this were not the case, lengthy delays in 
processing cases might be experienced. Establishing a national system where the infrastructure for contracting 
or delivering services would be needed in all criminal courts would impose a heavy resourcing burden. High 
start-up costs would be involved. Staged implementation, as occurred with the sentence of periodic detention 
which depends on the availability of a periodic detention centre, might be an alternative that encourages 
rational use of limited resources such as mediation trainers and enables a trial or pilot.  

On the other hand, a compulsory system establishes a mandate for restorative solutions, and means that a 
larger number of eligible cases are likely to be referred for mediation. Access to restorative options would be 
similar across most of the country. While it may be mandatory for a judge to refer a case for mediation, as with 
the youth justice system, there may be no requirement for a court to give effect to a mediated agreement. In 
this respect, the esteem in which a programme is held may be more important in influencing sentencing than 
the mandatory nature of the provisions.  

Discretionary Provision within Existing Legislation  

There are no statutory barriers to the voluntary use of mediation, in whatever form is preferred in the adult 
jurisdiction, at any stage of proceedings. However, the widespread use of mediation would probably require the 
active support of criminal justice agencies, and may incur costs such as those involved in providing mediators 
and venues.  

With the agreement of those involved, mediations could be held at any stage of proceedings and could consider 
any issues concerning the offence, the prosecution or any offer to make amends. Outcomes could be 
communicated to the court by either the prosecution, the defendants or their counsel. Recourse to mediation 
would probably depend upon the parties to the prosecution perceiving some benefit to be gained.  

Potentially, the discretion granted to judges in ordering pre-sentence enquiries (sections 12-16 and 22-25 of the 
Criminal Justice Act 1985) provides scope for the advancement of restorative justice interventions. Judges 
currently have few guidelines as to how apparent conflicts among the principles of sentencing are to be 
resolved. Consequently, although there is scope for restorative processes, restoration is not a central concern of 
the criminal justice system and at times it is likely to be afforded less emphasis than other sentencing objectives.  

From within the criminal justice system, government agencies, judges and lawyers could be encouraged to use 
the scope of existing legislation and procedure to obtain restorative outcomes. Similarly the courts have existing 
authority to remand cases and order a variety of reports and enquiries which could include restorative 
considerations.  

Precedent and the natural conservatism of any large system may inhibit the use of discretion. The occasional 
use of existing authority to provide a restorative process may be largely unproblematic and achievable within 
existing budgets. More extensive use may have resource implications, but the effect would be gradual compared 
with the implementation of mandatory national programmes. Cost savings may also accrue gradually and these 
are likely to arise in quite different budgets. The re-allocation of public money to support a system of 
restorative interventions would require new national policy, even if changes were achieved within existing total 
budgets. In the end, however, giving effect to the potential in existing legislation would depend on the support 
of judges and the availability of local resources in the form of mediators and venues.  
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The administration of parole and community-based sentences provides several opportunities for the 
application of restorative interventions after sentence. Mediation and case conferences are standard practices 
for probation officers and social workers. Probation officers are occasionally called upon to mediate disputes 
involving offenders under their supervision, or to mediate between inmates and the families and communities 
to which they will be paroled.  

If, as Leibrich (1995) suggests, decisions to desist from offending are associated with challenges to the personal 
value system of offenders, then victim-offender mediation may be a technique applicable to probation practice 
and deserving of further analysis in this regard.  

Legislate for Discretionary Restorative Justice Procedures  

As noted in chapter 3, the current scope for victim-offender mediation as part of reparation report enquiries is 
rarely realised. The Courts Consultative Committee (1991: 30) noted the scope in current legislation for muru 
to be incorporated and considered that legislation was necessary if the use of this discretion was to be "widely 
acknowledged as valuable." There are several discretionary reports provided for in the Criminal Justice Act 
1985 (sections 14,15,16 and 22-23).  

Legislation would ensure that judges are entitled to consider mediated agreements in imposing sentence and 
could reduce the risk that mediation outcomes will be disregarded in sentencing.  

As with information provided under section 16 of the Criminal Justice Act 1985, counsel for the offender 
might advise the court of the opportunity for a restorative outcome. Counsel are aware of the demeanour of 
the offender and are responsible for obtaining the best permissible outcome for their client. The costs of such 
approaches in time and in the arrangements for mediation might initially fall to the legal profession but are 
likely to be passed on to the offender or result in calls for a change to the legal aid system. However, counsel 
for offenders may be reluctant to approach victims, aware, perhaps, that they can be considered partisan, or 
concerned that their approach may be misconstrued.  

Discretionary legislative provisions are no guarantee that practices will be adopted with any consistency or 
regularity. Anecdotal reports indicate that section 16 of the Criminal Justice Act 1985 is rarely applied. Similarly, 
although there are legislative requirements for reparation to be considered in all cases (section 11 of the 
Criminal Justice Act), Jervis (1995: 7-8) notes that reparation reports form only 8% of all pre-sentence 
information provided by probation officers and that "the number of cases in which victim-offender mediation 
takes place is insignificant". In practice, reparation is not given a high priority among other sentencing 
considerations and a judge often has insufficient information to accurately assess the need for restitution or 
indeed to whom reparation should be paid. 
 

7.10. Putting Aboriginal Justice Devolution Into Practice – 1995 32 
 
Standards  
 

– All Workshop participants agreed that the public and the justice system of mainstream society hold 
Aboriginal experiments to unreasonably strict scrutiny and higher standards. 
o For examples, recidivism in the context of a devolution exercise is immediately defined as a failure, 

and "failures" are quickly, and often times prematurely, pronounced.  
o Conversely, the mainstream justice system only repeats itself in a mechanical cycle when faced with 

multiple recidivism involving Aboriginal offenders.   
o It is not necessarily idealistic for all who are involved or interested in the devolution of justice to 

Aboriginal community to continue to experiment, to challenge assumptions and existing perimeters, 

 
32 The International Centre for Criminal Law Reform and Criminal Justice Policy and The School of Criminology, Simon Fraser University 
and with the support of The Department of Justice Canada and The Ministry of the Attorney General of British Columbia, Putting 
Aboriginal Justice Devolution Into Practice: The Canadian And International Experience 
Workshop Report, July 5-7, 1995 http://137.82.153.100/Reports/Aboriginal.txt 
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to demand that Aboriginal communities be given a chance to build confidence through successes and 
experience, and to demand support, especially when things go wrong.   

o Whether the support is forthcoming is the true test, not for the Aboriginal communities, but for the 
power structure. 
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	Is the offender advised of his/her rights, nature of the approach and the possible consequences of his/her decision?
	Is s/he advised by his/her lawyer on whether s/he should participate or not?

	If legal counsel is present in a community justice approach, does s/he speak?
	Is the offender able to withdraw his/her consent at any time during the community justice process?
	Is the offender able to accept the restorative outcomes on voluntarily?

	Is a process in place so that an offender has the right to appeal against the outcomes sanctions in the community justice approach?
	Is the community justice approach concerned with the needs and empowerment of the victim?
	Is a victim, who participates in the community justice approach, doing so, on a voluntary basis?
	Is the victim advised of his/her rights, nature of the approach and the possible consequences of his/her decision?

	Is a victim able to withdraw his/her consent at any time during the community justice process?
	Is the victim able to accept the restorative outcomes on voluntarily?
	Is a process in place so that the victim has the right to appeal against the outcomes of the community justice approach?
	If a stakeholder who wants to attend a community justice approach/activity/process, are they prevented from attending?
	If they have a stake in the outcome, are they helped to attend and speak?
	Are attempts made to counter silencing or domination of one participant over others?
	How? By whom?
	Are community justice approaches structured so that the power imbalance is minimized?
	Is preparatory work conducted with the offender (and their supports)?
	Is preparatory work conducted with the victim (and their supports)?
	Are discussions in restorative/community processes, which are not conducted in public, held in a confidential manner?
	If disclosed subsequently, is it done so with the agreement of the parties or as required by Canadian law?
	With the permission of the participants involved in the community justice approach, are others able to be present?
	Are results of agreements arising out of restorative/community justice projects, where appropriate, judicially supervised or incorporated into judicial decisions or judgments?
	Where no agreement is reached among the parties, is the case referred back to the criminal justice process and is a decision as to how to proceed taken without delay?
	- see also chapter on ‘offenders’
	Is safety of the offender considered in referring any case to the community justice approach?
	If the case is not suitable for the community jus
	Do criminal justice officials support offender reintegration into the community?
	-see also chapter on ‘victims’

	Is safety of the victim considered in referring any case to the community justice approach?
	Do criminal justice officials support victim reintegration into the community?
	-see also chapter on ‘Community Justice Projects’
	Does government consider the formulation of strategies and policies aimed at the development of restorative/ community justice and at the promotion of a culture favourable to the use of restorative/community justice among law enforcement, judicial and so
	Is there regular consultation between criminal justice authorities and administrators of restorative/community justice projects to:
	develop a common understanding and enhance the effectiveness of restorative/community processes and outcomes,
	increase the extent to which restorative/restorative projects are used, and
	explore ways in which restorative/community approaches might be incorporated into criminal justice practices?
	Does government, in cooperation with civil society where appropriate, promote research on and evaluation of restorative/community justice projects to assess the extent to which they result in restorative outcomes, serve as a complement or alternative to
	Does government encourage regular evaluation and modification of restorative/community justice projects - the results of research and evaluation of which guide further policy and programme development?
	# of Programs with Protocol Agreements with Police/RCMP
	Province/Territory
	1996-97
	1997-98
	1998-99
	Yukon
	0
	0
	3
	# of Programs with Protocol Agreements with Crown Counsel
	Province/Territory
	1996-97
	1997-98
	1998-99
	Yukon
	1
	1
	2
	If the legislated criteria set out in the Young Offenders Act (Canada) are met, all youth are eligible for alternative measures unless they say they are innocent, want to go to court, or have committed a violent or sexual offence.
	Repeat offenders may be eligible for alternative measures provided there is a willingness to make amends and accept responsibility.
	Legislated guidelines governing the eligibility criteria for formally authorized alternative measures programs for youth across Canada are set out in the federal Young Offenders Act (Canada).
	Included in this is that the measures used must be part of a program of alternative measures authorized by the Attorney General, the young person must fully and freely provide informed consent, and the Crown Prosecutor must be satisfied that there is suf
	In addition to the legislated criteria, the Crown must also ensure that the young
	person is alleged to have committed the offence while under the age of eighteen. Yukon policy states that a youth with a criminal history shall not be barred from acceptance into an alternative measures program, provided there is a willingness to make am
	There are three circumstances identified in Yukon Justice policy under which alternative measures cases will not be accepted by a youth worker or a diversion committee. A referral from the Crown may be declined if:
	1. the young person says he/she is innocent or not guilty;
	2. when the young person wants to go to court to have the case heard by a youth court judge; and/or
	3. when the alleged act is very serious such as a violent or sexual offence.
	If any or all of these conditions exist, the youth worker or diversion committee will send a letter to the Crown outlining the reason for the youth not being accepted into the program.
	Adult
	Yukon Justice is presently in the process of developing an adult alternative Measures program in conjunction with the Royal Canadian Mounted Police (R.C.M.P.) and Federal Crown. The intent is to design a program that will be similar to the existing alt
	The following is a general description of the established GNWT criteria for a matter diverted to a community justice committee:
	The offender accepts responsibility for the offence;
	The offender voluntarily agrees to work with the Community Justice Committee;
	The victim can have a role in the proceedings, an
	If the victim is not actually present during the 
	For the most part, whether or not a protocol existed, it appears that in Nunavut, criminal cases have been and continue to be diverted to these committees at the discretion of the Crown and the RCMP.
	The Nunavut Department of Justice has indicated that it would include, as its parties, the chairs of the community justice committees, Crown Counsel, RCMP and the Nunavut Department of Justice.
	It appears this new diversion protocol compliments the NSDC recommendations regarding the involvement of the justice committees and JPs in the important decision-making processes.
	For example and as discussed below, the NSDC reco
	Policies and Procedures In Place
	Comprehensive diversion protocols should be developed as an umbrella for individual community protocols.
	Guidelines for pre- charge and post-charge diversion need to be established outlining:
	the diversion process and options;
	a program policy setting out eligibility criteria, excluded offences such as abuse cases (spousal, partner, child) and exclusionary criteria;
	a Mediation Policy which anticipates voluntary victim and offender participation in a meeting with a trained mediator to effect a reconciliation and reparation; assurances that all justice and justice-related personnel are operating from the same underst
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	Northwest Territories
	Eligibility Criteria
	In some cases, such as the Northwest Territories, this decision reflects the specific needs and abilities of a local community as identified by the local Justice Committee.
	Youth
	Other than the provisions outlined in the Young Offenders Act (Canada), there are no set eligibility criteria for referrals to alternative measures programs for youth. The determination is made on a case by case basis and reflects the ability and the d
	Legislated criteria governing the eligibility criteria for formally authorized alternative measures programs for youth across Canada are set out in the Young Offenders Act (Canada) (see Chapter 1, s.1.8 for the wording of the appropriate sections).
	In the Northwest Territories, the Young Offenders Act (NWT) provides complimentary provisions for the referral of cases for alleged non-criminal code offences. The policy does not identify any set eligibility criteria for youth. Generally, the eligibil
	Adult
	The adult diversion protocol, however, excludes the diversion of cases where the offence committed is a sexual assault, a family violence matter, or a child abuse matter. In
	exceptional circumstances, on the joint recommendation of the RCMP and the Committee and with the written consent of Justice Canada, these or other offences may be considered for diversion.
	Although there are no formal GNWT authorized alternative measures programs for adults, the protocol agreement that may be signed by a Community Justice Committee to offer informal adult diversion, at the pre-charge stage, does identify specific eligibili
	This policy allows the federal Crown Counsel to refer cases to Community Justice Committees in the NWT and allows formal authorization of post-charge adult alternative measures in the NWT by the federal Minister of Justice and Attorney General.
	Primarily, the offender must accept responsibility for his/her actions, and must be willing to discuss the matter with the Committee and to follow the decision of the Committee. If these conditions are met, the diversion protocol will apply to the follow
	??all offences under territorial legislation;
	??all summary conviction offences;
	??all hybrid offences that the prosecution would elect to proceed summarily;
	??minor break and enter offences where the loss is minimal; and
	??other offences in exceptional circumstances, on the joint recommendation of the RCMP and the Committee and with the written consent of Justice Canada.
	In spite of the above, the following offences will not be diverted except in the
	above-mentioned exceptional circumstances:
	??all sexual assaults;
	??all family violence matters, including spousal abuse; and
	??all child abuse matters under the Criminal Code of Canada.
	Before diverting an adult offender, the Crown will examine the case upon completion of the investigation to ensure that there exists sufficient evidence to send the case to court. If the offender agrees, the matter will then be diverted by the police to
	Please contact the Whitehorse Regional Criminal Prosecutions Office of Justice Canada at 867-667-8100 for a copy of this policy.
	Sent by email from Jan Turner to Norma Davignon 15 July 2002
	CHAPTER G-5.1 REG 96 The Government Organization Act Section 24 and The Department of Justice Act Section 16 Order in Council 478/2002, dated July 11, 2002 (Filed July 12, 2002)
	Title
	1  These regulations may be cited as The Community Justice Programs Regulations.
	Interpretation
	2(1)  In these regulations:
	\(a\)  “applicant” means a person who or an as�
	\(b\)  “community justice program” means a pro�
	(i)  improving access to justice;
	(ii)  facilitating an understanding of the justice system;
	(iii)  promoting safe communities;
	(iv)  responding to the needs of victims at any stage of the criminal justice process;
	(v)  supporting community engagement in crime prevention;
	(vi)  assisting with the delivery of the administration of justice;
	(vii)  preserving public order and personal safety;
	(viii)  responding to offending;
	(ix)  responding to the needs and respecting the values of Aboriginal people and contributing to a more inclusive society;
	\(c\)  “minister” means the member of the Exec�
	\(d\)  “participant” means an applicant whose �
	\(e\)  “record” includes any document or infor�
	(2)  For the purposes of these regulations, a community justice program must fit into one or more of the following categories:
	\(a\)  adult alternative measures, being a pro�
	\(b\)  community capacity building, being a pr�
	\(c\)  crime prevention, being a program that,�
	(i)  reduce the occurrence of crime;
	(ii)  prevent youth from entering the criminal justice system;
	(iii)  facilitate the development of an integrated approach to community crime prevention;
	(d)  family violence education, follow-up and intervention;
	(e)  victim-offender mediation;
	(f)  Aboriginal community liaison;
	\(g\)  Aboriginal court worker program, being �
	(i)  their rights, options and responsibilities; and
	(ii)  procedures before the criminal courts;
	\(h\)  sentencing options, being a program tha�
	(i)  community early release and reintegration programs; or
	(ii)  protocols for court ordered sentencing circles;
	(i)  operational police programs and initiatives;
	(j)  victim programs to reduce the impact of victimization;
	(k)  support for research, policy advice and evaluation with respect to programs that relate to any of the matters mentioned in clauses (a) to (j).
	Application
	3(1)  An applicant for financial assistance pursuant to these regulations must apply to the minister:
	(a)  on a form provided by the minister; and
	(b)  within the time set by the minister.
	(2)  An application pursuant to subsection (1) must include:
	(a)  evidence satisfactory to the minister that the program that is the subject of the application is a community justice program and is in the public interest;
	(b)  with respect to the community justice program mentioned in clause (a):
	(i)  the objectives of the program;
	(ii)  a work plan for the program;
	(iii)  a list of the program management and staff carrying out the program;
	\(iv\)  a list of the members of the applicant 
	(v)  details of:
	(A)  how data respecting the program will be collected; and
	(B)  how records for the program will be kept; and
	(vi)  a proposed annual budget for the program;
	\(c\)  any permission to release to the minist�
	(d)  any other information or record that the minister may require.
	Approval
	4(1)  If the minister receives an application pursuant to section 3 and is satisfied that the application is complete and meets the criteria set out in these regulations and that it is appropriate to do so, the minister may approve the application.
	(2)  If the minister approves an application pursuant to subsection (1), the minister may:
	(a)  enter into an agreement with the participant to provide financial assistance to the participant in accordance with the terms and conditions of the agreement; or
	(b)  provide financial assistance in the form of a grant to the participant.
	(3)  The minister shall obtain the approval of the Lieutenant Governor in Council before providing financial assistance to a participant in excess of $50,000 in any fiscal year.
	Financial assistance -  agreements
	5  Any agreement entered into pursuant to clause 4(2)(a) must include the following terms and conditions:
	(a)  the participant shall report regularly to the minister, and at any other time on the request of the minister, with respect to the administration and financial affairs of the community justice program;
	(b)  all reports made pursuant to clause (a) must be in the form and contain the information that the minister may require and be submitted to the minister within the time required by the minister;
	(c)  the participant shall submit to the minister regularly, and at any other time on the request of the minister, a financial statement respecting the community justice program that has been audited or reviewed by an auditor acceptable to the minister
	(d)  the results of any audit or financial review conducted pursuant to clause (c) must be submitted to the minister within the time required by the minister;
	(e)  the community justice program must be conducted in accordance with all applicable laws;
	(f)  the participant shall grant the minister access to any record associated with the community justice program that the minister may request;
	(g)  the participant shall keep all records respecting the community justice program in accordance with a record-keeping policy approved by the minister;
	(h)  the participant shall allow the minister to evaluate the community justice program at the times determined by the minister without hindering or obstructing the minister;
	(i)  the participant shall establish a confidentiality policy that is acceptable to the minister and shall keep all records and matters associated with the community justice program confidential in accordance with that policy;
	(j)  the participant shall establish and adhere to a conflict of interest policy acceptable to the minister;
	(k)  the participant shall undertake appropriate criminal record checks of its directors, management, staff and program volunteers and make the results of those checks available to the minister when requested to do so by the minister;
	(l)  the participant shall indemnify the minister and the Crown in right of Saskatchewan for any loss or damage arising out of the agreement or the community justice program;
	(m)  the liability of the minister and the Crown in right of Saskatchewan pursuant to or arising out of the agreement shall be limited to the extent specified in the agreement;
	(n)  the participant shall not assign the agreement, in whole or in part;
	(o)  the participant must be properly constituted as a legal entity for the term of the agreement;
	(p)  any other terms and conditions that the minister may require.
	Financial assistance - grants
	6(1)  Any grant made by the minister pursuant to clause 4(2)(b) with respect to a community justice program is subject to the following terms and conditions:
	(a)  the participant shall report regularly to the minister, and at any other time on the request of the minister, with respect to the administration and financial affairs of the community justice program;
	(b)  all reports made pursuant to clause (a) must be in the form and contain the information that the minister may require and be submitted to the minister within the time required by the minister;
	(c)  the participant shall submit to the minister regularly, and at any other time on the request of the minister, a financial statement respecting the community justice program that has been audited or reviewed by an auditor acceptable to the minister
	(d)  the results of any audit or financial review conducted pursuant to clause (c) must be submitted to the minister within the time required by the minister;
	(e)  the community justice program must be conducted in accordance with all applicable laws;
	(f)  the participant shall grant the minister access to any record associated with the community justice program that the minister may request;
	(g)  the participant shall keep all records respecting the community justice program in accordance with a record-keeping policy approved by the minister;
	(h)  the participant shall allow the minister to evaluate the community justice program at the times determined by the minister without hindering or obstructing the minister;
	(i)  the participant shall establish a confidentiality policy that is acceptable to the minister and shall keep all records and matters associated with the community justice program confidential in accordance with that policy;
	(j)  the participant shall establish and adhere to a conflict of interest policy acceptable to the minister;
	(k)  the participant shall undertake appropriate criminal record checks of its directors, management, staff and program volunteers and make the results of those checks available to the minister when requested to do so by the minister;
	(l)  the participant shall indemnify the minister and the Crown in right of Saskatchewan from any loss or damage relating to the program;
	(m)  no action or proceeding lies or shall be commenced against the minister or the Crown in right of Saskatchewan by the participant for anything in good faith done or caused, permitted, authorized, attempted or omitted to be done by the minister in r
	(n)  the participant must be properly constituted as a legal entity while the participant is associated with the program;
	(o)  any other terms and conditions that the minister may set out in writing to the participant.
	(2)  No participant who receives a grant pursuant to this section shall fail to comply with the terms and conditions mentioned in subsection (1).
	Amount of financial assistance
	7(1)  Subject to subsection (2), the amount of financial assistance that the minister may provide to a participant who has entered into an agreement with the minister that meets the criteria set out in section 5, or to a participant whom the minister
	(a)  to pay for reasonable wages, salaries, benefits and mandatory employer costs associated with employing program staff;
	\(b\)  to pay for the participant’s reasonable�
	(c)  to pay for the rental, operation and maintenance of facilities and equipment reasonably required for the community justice program;
	(d)  to cover any reasonable tuition or program-related training costs of directors, management, staff and program volunteers;
	(e)  to cover the reasonable program-related transportation, accommodation and meal costs incurred by directors, management, staff and program volunteers;
	(f)  to pay for the costs of developing record-keeping, data collection and evaluation criteria for the program;
	\(g\)  to pay for liability insurance for the �
	(h)  to cover the costs of honoraria for Aboriginal Elders and volunteers to assist with program operations;
	(i)  to pay for the acquisition or production of learning materials, public information materials and other materials relating to the community justice program; and
	(j)  to pay for any other costs associated with the community justice program that the minister considers in the public interest.
	(2)  The maximum amount of financial assistance payable pursuant to these regulations to a participant with respect to any one community justice program is $1,000,000.
	Audit
	8  Every participant who receives financial assis
	Overpayment
	9\(1\)  The minister may declare any or all pa�
	(a)  the participant has knowingly made a false or misleading statement with respect to a material fact on any form or in any information or record provided to the minister pursuant to these regulations;
	(b)  the participant has omitted to make a statement or to provide any information or record, and that omission results in a statement with respect to a material fact being misleading; or
	(c)  the participant has failed to comply with these regulations or the terms and conditions of:
	(i)  an agreement between the participant and the minister; or
	(ii)  a grant as set out in these regulations or in any written direction of the minister.
	(2)  If the minister declares a payment to be an overpayment, the amount of the overpayment is deemed to be a debt due and owing to the Crown in right of Saskatchewan and may be recovered from the participant in any manner authorized pursuant to The Fi
	Coming into force
	10  These regulations come into force on the day on which they are filed with the Registrar of Regulations.
	Guidelines for the Framework
	The Youth and Adult Diversion Programs have provi
	Out of the work of the four subcommittees (see endnote 15) emerged a strong consensus that the existing provincial guidelines for these Programs were too restrictive in that they exclude for example, more serious offences, and offenders with any crimin
	The eligibility criteria dealing with multiple offences, personal injury or indictable offences should be eliminated and discretion employed by the Crown, based on the specific circumstances of the offence and the characteristics of the offender to be de
	Eliminate the "once only in two year" policy 24 and allow the circumstances of the offence and the characteristics of the offender to be determinative in subsequent referral decisions. This process should incorporate the categories of offences as outline
	By targeting only low-end offences, the subcommit
	Second, the experience of restorative justice oft
	Third, by targeting only offenders with little or no criminal history, we are eliminating the possibility of using restorative justice as a crime prevention strategy for reducing recidivism amongst offenders about whom the public is most concerned.
	At the same time, the public and criminal justice
	The public will have greater confidence in a syst
	Minimum Requirements
	Minimum requirements27 for any referral to the Restorative Justice Initiative are:
	the referral is not inconsistent with the protection of society;
	the referral is considered appropriate having regard to the interests of the victim, the offender, and the community;
	the offender accepts responsibility for his actions;
	the offender has been informed of, and consents freely and fully, to participation in the program;
	the offender is advised of his right to counsel w
	there is sufficient evidence to proceed; and
	prosecution of the offence is not barred by law.
	Failure to meet these minimum requirements will r
	Discretionary Factors
	Discretionary factors to be considered by the referring body before any referral is made are:
	the cooperation of the offender;
	the willingness of the victim to participate in the process;*
	the desire and need on the part of the community 
	the motive behind the commission of the offence;
	the seriousness of the offence and the level of participation of the offender in the offence, including the level of planning and deliberation prior to the offence;
	the relationship of the victim and offender prior to the incident, and the possible continued relationship between them in the future;
	the offender's apparent ability to learn from a restorative experience, and follow through with an agreement;
	the potential for an agreement that would be meaningful to the victim (i.e., restitution, actual repairs);
	the harm done to the victim;
	whether the offender has been referred to a similar program in recent years;
	whether any government or prosecutorial policy conflicts with a restorative justice referral; and
	such other reasonable factors about the offence, offender, victim, and community which may be deemed to be exceptional and worthy of consideration.
	Other Considerations
	If, at any point during a restorative forum, the offender or the community agency feels that the forum should not continue, the process may be terminated by that party, and the offender may be returned to the formal justice system.28
	Compliance with the agreement will be monitored b
	No admission, confession or statement by the offender made in the course of Other Considerations
	If, at any point during a restorative forum, the offender or the community agency feels that the forum should not continue, the process may be terminated by that party, and the offender may be returned to the formal justice system.28
	Compliance with the agreement will be monitored b
	No admission, confession or statement by the offender made in the course of restorative justice discussions will be admissible in evidence against that person in later proceedings.
	A minimum standard would regulate consistency and quality in areas like:
	Training
	Just process
	Job descriptions
	Proper evaluation
	The federal government is responsible for enacting criminal law in Canada, while provincial governments are responsible for the administration of justice.
	Each provincial and territorial jurisdiction will need to develop partnerships with communities that uphold the philosophy and the intent of restorative justice.
	The views of all stakeholders – non-profit organi
	Ensuring that restorative justice programs are accountable and open to the public is one of the key challenges facing government, especially since these programs do not operate in a conventional courtroom setting.
	Standards of Accountability: One way of dealing with this issue might be to develop standards for accountability. The following is a list of possible guidelines:
	Programs are available and fair to all citizens, regardless of age, race, class, or gender.
	Programs are accountable to victims by providing 
	Victims also receive restitution and an acknowledgement that the offender has harmed them.
	Programs are accountable to communities by protecting public safety and providing them with an opportunity to participate in the criminal justice process.
	Programs are accountable to taxpayers for the use of public money.
	Programs are accountable to offenders by protecting their legal rights and dignity while encouraging them to take responsibility for their actions and make positive changes in their lives.
	Programs are open to the public; citizens have opportunities to view the proceedings and learn about restorative processes and the results of restorative programs.
	Qualifications/Quality of Services: Another challenge is determining what standards should be applied to those who are working in the restorative justice field, since there is no consensus about qualifications.
	Without such standards it is difficult to be confident about the quality of services being delivered.
	Professionalization/Government Control: On the other hand, some organizations fear that setting up standards will lead to "professionalization" and governmental control of a field that is supposed to be based on the participation of citizens and communit
	Liability: In addition, workers and agencies in the restorative justice field have expressed concerns about possibly being held legally liable if problems arise with a program.
	To resolve these issues, governments will have to consult carefully with stakeholders in each jurisdiction.
	While this variable began as an indicator of a community-level agreement, signed by the local RCMP detachment and/or Crown with the program administrator, or as reported by the community in their reports, or as signed document included in the contributio
	This opens up the number of programs that are considered to have a protocol agreement with the Police or the Crown for client diversion.
	This is especially true within Manitoba as the province indicates the commitment of the Crown and the RCMP on their behalf as part of the contribution agreements.
	Diversion protocols with Justice officials are highlighted as one indication of community support and may be indicative also of the development and fostering of community links with the project.
	By 1998-99 the jurisdictions with the highest number of reported upon protocol agreements with the Crown were Ontario and Manitoba.
	Data on protocol agreements for diversion with the Police indicate that there are fewer of them than of protocol agreements with the Crown. However, as of 1998-99 half of the projects in the Yukon and Manitoba have worked them out.
	Regarding distribution by location, as of 1998-99 the highest number of protocol agreements with the Crown and the Police are found on-reserve. This followed by the northern region.
	As of 1998-99 were 4 Crown protocols and 2 police protocols worked out with urban programs.
	Protocol agreements with both the Crown and the P
	# of Programs with Protocol Agreements with Police/RCMP
	Province/Territory
	1996-97
	1997-98
	1998-99
	British Columbia
	0
	0
	2
	Saskatchewan
	1
	2
	4
	Manitoba
	1
	1
	3
	Ontario
	0
	1
	1
	Quebec
	0
	0
	0
	Nova Scotia
	0
	0
	0
	Newfoundland
	0
	0
	0
	Nunavut
	0
	0
	2
	Northwest Territories
	0
	0
	1
	Yukon
	0
	0
	3
	TOTAL
	2
	4
	16
	# of Programs with Protocol Agreements with Crown Counsel
	Province/Territory
	1996-97
	1997-98
	1998-99
	British Columbia
	0
	0
	2
	Saskatchewan
	0
	1
	1
	Manitoba
	1
	2
	5
	Ontario
	1
	4
	5
	Quebec
	0
	0
	0
	Nova Scotia
	0
	0
	0
	Newfoundland
	0
	0
	0
	Nunavut
	0
	0
	1
	Northwest Territories
	0
	0
	0
	Yukon
	1
	1
	2
	TOTAL
	3
	8
	16
	Eligibility Criteria
	National Overview
	The young person's or adult's eligibility to participate in an alternative measures program is assessed according to several criteria.
	Generally, the evidence in the case, past contact with the criminal justice system, and the nature of the alleged offence are examined along with the attitudes of the person in order to determine their eligibility.
	The combination of applicable criteria differs across Canada.
	Section 4 of the Young Offenders Act (Canada) and Section 717 of the Criminal Code of Canada outline the mandated conditions governing the eligibility criteria with respect to the evidence in the case.
	These must be satisfied prior to the Crown Attorney, the police, or the Provincial Director (for youth in Quebec) referring a person to alternative measures.
	Alternative measures are generally reserved for persons who have come into contact with the justice system for the first time or who have had no involvement within the previous two years. The Crown, the Provincial Director or, in some cases, the person/o
	With respect to the offences that are considered eligible for alternative measures,
	there are considerable variations across the country.
	In Quebec, for example, all offences are eligible for consideration for alternative measures.
	In New Brunswick a schedule of offences for consideration for alternative measures has
	been developed, and British Columbia has also developed offence categories for consideration for alternative measures. In the other provinces and territories, offences that are generally considered ineligible for alternative measures include such offence
	The decision to include or exclude offences for consideration is usually a reflection of the needs and wishes of the jurisdiction.
	Youth: Section 4 states that:
	4. (1)(f) there is, in the opinion of the Attorney General or his agent, sufficient evidence to proceed with the prosecution of the offence; and
	(g) the prosecution of the offence is not in any way barred at law.
	(2) Alternative measures shall not be used to deal with a young person alleged to have committed an offence if the young person
	(a) denies his participation or involvement in the commission of the offence; or
	(b) expresses his wish to have any charge against him dealt with by the youth court.
	Adult: Section 717 states that:
	717. \(1\) \(f\) there is, in the opinion of�
	(h) the prosecution of the offence is not in any way barred at law.
	(2) Alternative measures shall not be used to deal with a person alleged to have committed an offence if the person
	(a) denies participation or involvement in the commission of the offence; or
	(b) expresses the wish to have any charge against the person dealt with by the court.
	At the same time as some qualified support for these initiatives was expressed, there was a host of questions, issues and concerns raised, including:
	the failure to acknowledge the need for
	provincial standards,
	appropriate training and
	a central monitoring mechanism to track restorative/diversion agreements
	A number of questions emerge when contemplating the use of this set of principles as a guide to policy makers and program administrators. For example, further examination of the following is necessary:
	The role due process and procedural fairness;
	The relationship of restorative justice and its i
	Ensuring that rooms are booked and all parties are advised of the time and place of the circle;
	Doing pre-circle work with all parties to the case to ensure that the appropriate community members are involved and that the mediator or facilitator is prepared for the issues that will arise during the circle;
	Some programs have established the role of ‘keepe
	While the actual content of the circle will vary from case to case, you should establish a basic format that mediators can follow. Mediation sessions often begin with a welcome followed by appropriate cultural rituals or ceremonies. The mediator or facil
	 �Case management procedures must also be establ
	1. PURPOSE:
	Diversion programs provide an alternative to the traditional court process for adults facing criminal charges.
	Programs offer offenders opportunities to effect reparation to victims and community within a structured, publicly accountable program which is sensitive to cultural diversity.
	2. AUTHORITY:
	2.1Saskatchewan Justice provides operating standards for approved diversion programs consistent with Section 717 of the Criminal Code.
	2.2Referrals are made pre-charge or post-charge upon review by a crown prosecutor.
	3. ELIGIBILITY CRITERIA:
	Victim participation is encouraged but not a pre-requisite for program eligibility, except in mediation. Victim participation is voluntary.
	3.1 Offender:
	(adult
	(sufficient evidence exists to support a criminal charge
	prosecution is not barred at law
	(acknowledgement of responsibility for behaviour
	(diverted not more than twice in the last three years
	(no failed diversion in the last six months
	(no substantial record of similar offences or recent charges
	3.2Offences to be excluded:
	(incident involved the use of or threatened use of a weapon
	(violence against the person cases (adult or child)1 (where crown elects to proceed by way of indictment)
	(child sexual abuse eases
	(sexual assault cases (where crown elects to proceed by way of indictment)
	(perjury
	(driving while disqualified
	(all Criminal Code driving offences where alcohol was a contributing
	factor
	(any federal offence other than Criminal Code *
	(all family violence cases
	*The availability of alternative measures respecting these offences determined by the federal Department of Justice
	http://www.saskjustice.gov.sk.ca/Comm_Services/restor-justice.shtml
	http://www.saskjustice.gov.sk.ca/Comm_Services/adult_alternative.shtml
	The final draft of the Uniform Mediation Act has been adopted by the National Conference of Commissioners on Uniform State Laws and is to be presented to the American Bar Association for adoption in February of 2002.
	The Commissioners convened about three years ago and sought to develop a code that offers order and a suggestion of consensus about mediation practice.
	While the UMA does not itself carry the force of law and is not obligatory, the intent is clearly to encourage and persuade state legislatures to adopt a statutory scheme that follows suit.
	Review the latest draft online at www.mediate.com/articles/umajune01draft.cfm
	For some, setting a uniform understanding of mediation practice and standards gives a sense of symmetry and legitimacy that hopes to fend off the chaos and confusion of multiple views and disparate statutory schemas that looms over the field.
	Overall, that purpose is not without some merit. Yet, some skepticism remains over the ramifications and implications of the UMA.
	Is the Act like a Trojan Horse, holding within its' belly foreign agents poised to descend on the field?
	The UMA is a fait accompli, what's the big deal? At this juncture, regardless of whether or not the UMA is embraced or lamented, it appears to be a fait accompli.
	Some continue to usefully engage in negotiations over details and wording on topics such as the confidentiality of the process and the defined role of the mediator. (See Jeffrey Krivis, "The End of the Cold War: The Marriage of Mediation and The Court S
	This essay is less about the particulars than it is the overall historical significance of the shift from away from the original intentions and purposes of mediation symbolized by the adoption of the UMA.
	This is about how the revolutionary notion of mediation, whereby individuals, organizations, and communities seize the opportunity to effectively manage and self-determine their own issues and conflicts, is now becoming absorbed by the legal system and t
	The inexorable truth. In our technorational society, there is an inexorable truth: all sources of vital energy, especially those which are subversive, must be co-opted, diluted, redacted, homogenized, and cut to fit pret-a-porte. (See R. Benjamin, "Medi
	Mediation is no different.
	Just twenty years ago it was considered a counter
	Originally envisioned as an alternative to the traditional legal system, mediation is now the object of a leveraged take-over by the legal profession and is quickly becoming just another cog in that system.
	This pattern is not so unfamiliar; much the same thing happened to mediation's first cousin, arbitration.
	As Tom Stipanowich, the CEO of the Center for Public Resources, an authority on arbitration and one of the advisors on the UMA, has wryly noted, arbitration, like mediation, was also originally intended to be an informal and efficient alternative to the
	Over time and the many incarnations of the Uniform Arbitration Act, the process has become encrusted with legalisms that make it almost as costly and cumbersome as the traditional legal system it was intended to relieve.
	Similarly, the UMA appears to be a step in the descent of mediation into something other than intended.
	The only way for mediation to avoid the same fate as arbitration is to recognize the risks of over-formalizing the process and to press for the preservation of some semblance of the core purposes of mediation.
	The UMA is not bad or even wrong, but it may hold within it the seeds of demise.
	The Irony. There is more than a touch of irony attached to the formalization of mediation symbolized by the adoption of the Uniform Mediation Act.
	In large part, alternative dispute resolution modes in general, and mediation in particular, arose in response to the limited ability of the traditional established professions to effectively address the complex issues and conflicts that surfaced in our
	Be it increased pressures on families or the allocation of natural resources, and environmental issues, or workplace disputes, the formalism and linearized focus of the established professions precluded the kind of systemic, integrated approach that was
	Lawyers, counselors and business people were educated and encouraged to practice within the bounds of their narrow discipline.
	Their thinking is best characterized by the adage: "if all you have is a hammer, the whole world looks like a nail."
	Simply put, many complex issues are not susceptible to resolution by simplistic court dictums and determinations.
	Seldom are they strictly legal matters—there were
	The intent and inspiration for mediation practice is to view disputes outside of the strict constraints of the legal dispute resolution paradigm; mediation is a kind of safety valve or escape hatch out of a bogged down and often myopic system.
	Many times, for example, in divorce or environmental disputes, courts and lawyers are not only ineffective in managing the dispute, but actually exacerbate the conflict.
	Mediation allows for a more systemic and thoughtful approach and gives individuals and communities more direct responsibility for the required problem solving.
	The politics. All of the appointed Commissioners are from the legal profession; some have practiced mediation, some have taught, some both, and some neither.
	Although involvement has been solicited from other professional disciplines and professional mediation organizations outside of the legal profession, such as The Academy of Family Mediators and The Society of Professionals in Dispute Resolution, (both o
	And, even though the Act is ostensibly limited in
	For that reason, the UMA must also be recognized and appreciated as a political document.
	Like a dictionary defines words, a uniform code defines behavior.
	To paraphrase Voltaire, he who compiles a dictionary of words, sets meaning and constructs reality.
	Whether unwitting or intentional, so too do the drafters of the UMA effectively define mediation practice.
	No matter how narrow the Act's purpose, those definitions will necessarily lap over from the legal context to other matters that are not the subject of formal adjudication and the style of mediation will unduly be conformed to a more legalistic approach.
	For those matters already in the legal system, mediation is already tending to become nothing more than an adjunct process regulated by the courts and losing it's systemic dimension.
	A perhaps unintended, but nonetheless serious consequence of the UMA, is that mediation is likely to be more closely associated with, and brought in under the auspices of being legal practice and the overall effectiveness of the process limited thereby.
	In the early years, lawyers and judges showed little or no interest in mediation.
	For the most part, mediation was ignored or dismissed as a passing fad.
	With the exception of a few states, judicial inte
	Now, hallmarked by the UMA, the legal profession purports to not only recognize mediation, but to effectively stamp it as part of legal practice.
	If the legal profession were intentionally maneuvering to co-opt mediation practice, there could be no more deft strategy than the pursuit of the Uniform Act.
	There is no allegation of a cabal or organized conspiracy on the part of lawyers to take over mediation.
	At least no more so than the effort of mental health professionals to fit mediation into counseling as the extension of their systemic orientation, or business executives and administrators who claim mediation techniques as an integral aspect of their or
	In point of fact, all of those disciplines and others as well--- e.g. physics, chemistry, biology, philosophy, theology, the humanities, sociology, anthropology---have contributed useful theory and thinking frames to the development of mediation.
	That is what makes the process special and unique and why preservation requires mediation not be seized upon or held captive in the camp of any particular discipline.
	Here's the kick—with the legal profession and the
	History is being revised at this very moment.
	History is nothing more than a series of revised versions, spins and renderings of a story by those who have access or control of the presses at any given time.
	And, in a legalized culture such as ours, the legal profession wields considerable power, and like a bear in the woods can sleep pretty much anywhere it wants.
	The ABA can pretty much re-define mediation.
	The American Bar Association is not the enemy, but their size and power can nonetheless twist and contort mediation practice into unrecognizable forms.
	The legal profession has been busy.
	In just the last five years, in addition to the a
	None of these developments is negative per se, but all suggest a mobilization that effectively redefines and often distorts the face and style of mediation practice.
	In some instances mediation is turned on it's head.
	For example, more than a few law student and faculty articles and essays suggest that lawyers invented mediation.
	Others presume and treat as accepted fact that lawyers who practice mediation are subject to the same Canons of Ethics as all lawyers.
	The argument that mediation is not, and should not be viewed as the practice of law has seemingly slipped off the radar screen of issues for discussion.
	Similarly, the recently devised law school mediation advocacy competition ironically gives little emphasis to the role and responsibility of the parties in mediation (they are not present), or the mediator who is present mostly as a stand-in or straw p
	The focus of the competition is on the lawyers' effectiveness in negotiating in the mediation context.
	The conceptual design of the exercise brings us full circle back to the role of the attorney as the central figure and director of the settlement process.
	‘Mediation advocacy" is a denigration of the orig
	Law students heading for practice are allowed to 
	To conclude...some of us have to stand in front of the proverbial tank. There is no sense in being naive.
	There is no reason to believe that this field of mediation--- to which many of us have dedicated our careers---should be singled out for any special treatment in history, no matter how worthy or noble our original intentions.
	If the Bible and the Constitution are open to interpretation, then nothing is or should be sacred.
	Yet, notwithstanding the odds against accurate historical recording and the inexorable truth of cultural homogenization, those few who have some remembrance or who have come to the field with some belief that mediation reflected a different and important
	There is a real risk that, assuming states do adopt the Act, lawyers will tend to treat the provisions as the last word of how mediation is supposed to be practiced, and those who are not lawyers will too quickly defer and presume that mediation is the s
	It may be going too far to say the Uniform Mediation Act is a Trojan Horse, but neither is it a friendly pony at the petting zoo.
	It carries within its' belly notions that are likely to significantly alter the original values and purposes of mediation practice.
	"Be careful of what you wish for...you may get it," is the old adage that is nowhere more relevant than to the advent of mediation into our cultural-legal landscape.
	Those around long enough to remember the beginnings, the mid to late 1970's, sometimes wondered if mediation would ever be viewed by the traditional legal order of judges and attorneys as anything other than a new age fad.
	Now courts and legislatures throughout the country are developing mediation programs; you know mediation has arrived because even though the formal use of the process began in California, the remote interior region of the Country --Illinois, Missouri, In
	Mediation, as a generic process--a third party facilitating the management of a dispute between others--has of course been around since the beginning of time; mediation as a formally institutionalized process, however, legitimated, accepted and adopted a
	One would be hard pressed to find another time in recorded history when people in conflict have been actively encouraged to consider the notion that they are better suited to settle their dispute than are courts. Abraham Lincoln clearly enjoined disputan
	So now we have legislation and court rules providing for mediation, programs to provide services, and, of course, rules and regulations to monitor those services.
	We've got mediation galore; between the public programs and an ever increasing number of private mediators seeking to ply their trade, one could be led to believe business is booming and that we have gotten what we wished for. Maybe, maybe not.
	There now looms over us and among us serious question as to what mediation is, who owns, rules and regulates the practice and how it is done.
	The question is important, not just for those familiar with mediation practice, but for clients considering mediation, other professionals (lawyers, mental health and business) who work with mediators, and perhaps especially for judges or other policy-
	The issue goes to the heart of the nature, quality and efficacy of mediation practice in the coming years.
	Judges, court personnel and legislators, who have in the past been slow to accept or understand mediation, are presently not at all hesitant to set standards for mediation programs.
	Some lawyers and legal theorists are suggesting that mediation is essentially the practice of law, or at the very least requires the knowledge and skill which is solely the province of attorneys. (C. Menkel-Meadow, NIDR News, Vol. III, No. 2,March/April
	In Indiana, for example, non-lawyers are not allowed to serve as court registered mediators in civil and commercial disputes, and in many states, court certified mediators are only allowed to manage "custody" (sic parenting responsibility) disputes.
	Before we blame those outside the field for trying to "take over" mediation, however, there are not a few mediators in the field who seek licensure of practice based in the belief that the public needs to be protected from unscrupulous or incompetent pra
	In 1997, the first such legislation was introduced in California, without success, but stay tuned.
	One is left to wonder who is being protected from whom and from what?
	Is the public the object of our concern, or are we seeking to bolster our prestige as a real profession?
	Further, within the field, debate continues between those who are self described "evaluative" (the mediator gives advice and recommendation to the parties) and those who are "facilitative" (the mediator is strictly limited to managing the process).
	This discussion is essentially the same but takes on varying forms as "transformative" mediators seek to distinguish their approach from "regular" mediation, or those who encourage a "med-arb" model or "caucus style" mediation pursue their style preferen
	The core of all of these discussions is of course the role of the mediator and the extent of his or her involvement in the issue/dispute outcome.
	Sometimes these discussions turn nasty and variations in mediation style are presented as ethical issues: one practitioner's ethical breach may be another's style.
	Our dislike and sometimes expressed disrespect for alternative styles of practice, follows true to form how we humans handle conflict, notwithstanding the fact that those involved are themselves professional mediators.
	Specifically, we save our strongest animosity for those closest who appear to betray us--they are our "intimate enemies." (E. Pagels, THE ORIGINS OF SATAN, 1995)
	Those who may not understand mediation can be excused their misunderstanding, those who should know better are at the very least undermining the integrity of the field, and may even be traitors.
	In any event, while such discussions are difficult, they are valid, necessary and healthy for the field to progress.
	They are, without doubt, the byproduct of the acceptance of mediation as a mode of conflict management.
	Such discussions about the nature of mediation are especially critical as courts and other public authorities encourage and sometimes require conflicting parties to attempt mediation prior to access to court.
	The pressures of the marketplace also force consideration of mediation style.
	In this context, then, recalling some of the original thinking about the purposes and design of mediation is useful, if for no other reason than to note how some of those notions have shifted, been modified, or been diluted and misdirected.
	To be sure, no one possesses a trademark on mediation, and there never was an original constitution of practice to which one was obligated to be faithful.
	In the mid 1970's, when divorce and family mediation, and some civil and commercial mediation was beginning to be regularly practiced at varying places around the country, the focus was simply allowing disputing parties to have greater involvement and co
	There was a basic belief that parties, if given sufficient information and direction, could make better decisions for themselves than lawyers or a judge could make for them.
	While there is no doubt that there was some measure of anti-lawyer sentiment, (O.J. Coogler, Structured Mediation In Divorce Settlement, 1978), the primary purpose was client self-determination, albeit "in the shadow of the law", (R. Mnookin, and L.Ko
	In any event, in those early days, with the exception of California and one or two other states, almost all mediation was done outside of the court system.
	In June 2000, the Governor of Alaska signed legislation that recognizes the principal of restorative justice when sentencing some criminals. HB 372,  allows for community-based sentencing in Alaska, stressing accountability for the offender, restitution
	"This bill was unanimously passed by both bodies 
	Alaska State Legislature
	Goals and Intent Statement for HB 251 and HJR 42�Restorative Community Justice
	An Act relating to the criminal and juvenile justice systems; and providing for an effective date.
	Updated: June 11, 1999
	Intent of this section is to provide an adult justice system that has, as goals to:
	Restore the victim(s) to pre-offense condition.
	Provide the community with restitution for damages and costs.
	Provide for victim-offender reconciliation.
	Provide for offender reclamation and reintroduction into the community.
	Provide for community input for sentencing, sanctions supervision, and reparations.
	Protect the public's safety.
	Provide for swift and consistent consequences for crimes appropriate to the offense.
	Provide for appropriate victim(s) and community participation in the justice process including pre-adjudication agreements, alternative sanctions, trial sentencing, community service and supervision.
	Provide for on-going victim protection and reintegration of the victim into the community.
	Implement changes to public safety, court system, probation and corrections as necessary to facilitate the above.
	Statue change to facilitate the above.
	HB 372 is a small first step towards promoting the values of restorative justice, a philosophy that is proving a highly successful response for low-impact non-violent offenders in other areas. The central theme of restorative justice is accountability fo
	6.6.Restorative Justice, Legislation and the Church -1996
	
	
	
	Conference Summary
	Seventy people gathered for the 4th Annual Restorative Justice Conference in Fresno, CA. The task of this conference was to examine the role of the church and legislation in defining and shaping the vision and practice of Restorative Justice. Representat
	Ron Claassen, co-director of the Center for Peacemaking and Conflict Studies, Fresno Pacific College began by welcoming and introducing participants to the Conference. Ron also served as moderator throughout the Conference for speakers, panelists and gen
	Lois Barrett, Executive Secretary, Commission of Home Ministries, General Conference Mennonite Church presented a paper entitled Thinking Theologically about the Church and State" which proposed a set of models describing alternative relationships betwee
	A panel of five, consisting of Elaine Enns, Fresno VORP and Center for Peacemaking and Conflict Studies, Fresno Pacific College; Kay Pranis, Restorative Justice Planner, State of Minnesota; Bill Preston, Restorative Justice Institute; Lisa Rea, Justice F
	Friday afternoon began with Duane Ruth-Heffelbower, Center for Peacemaking and Conflict Studies, Fresno Pacific College presenting a paper entitled Toward a Christian Theology of Church and Society as it Relates to Restorative Justice". Duane suggested t
	Both Duane and Lois called the church to be non-conformist and prophetic.
	In light of Lois and Duane's theological input, the afternoon panelists, Titus Bender, Professor of Social Work, Eastern Mennonite University; Kathy Lancaster, Criminal Justice Office, Presbyterian Church (U.S.A.); Pat Nolan, Justice Fellowship; Wayne 
	David Augsburger, Fuller Theological Seminary, completed the day with a discussion on forgiveness.
	Saturday morning began with another meditation from Dalton Reimer focusing on Genesis and the value of persons.
	The participants then broke into three groups according to the colored dot on their name tag (orange, pink or green). Each group addressed the following questions;
	1. What is our vision for Restorative Justice
	2. What is the role of the church?
	3. What is the role of legislation?
	In the afternoon a panel of seven, Kathy Lancaster, Kay Pranis, Pat Nolan, Wayne Northey, Lisa Rea, Dan Van Ness and Howard Zehr reported on their groups' work. Following is each group's response to the three questions.
	I. What is our vision for Restorative Justice?
	Orange Group
	1. Understanding that Restorative Justice is a way of life - every aspect of human interaction
	2. Community based
	3. Education
	4. Within 5 years the vocabulary would be generally understood
	5. There are no outsiders/"others"
	6. More racial and cultural involvement in Restorative Justice development, leadership and clients served
	7. restoration must balance the inequities of displaced groups, focusing now on racism
	Pink Group
	1. Keep offenders as productive members of society
	2. Make Restorative Justice presumed option for all people in responding to harms
	3. Create whole new understanding in the community - not just concern for healing between victim and offender
	4. Reclaim and rename "justice"
	5. individuals as tools of Restorative Justice in all aspects of life
	6. market self-interest of Restorative Justice for all persons
	7. convince all that Restorative Justice is in the self interest of all persons and only true way to bring closure/healing
	8. faith/secular/government cooperation for success of Restorative Justice
	8. create models that really work to bring about to reclaim broken lives and reduce violence
	9. victims and offenders at the center of justice process
	Green Group
	1. National campaign and strategy for community planning
	2. Justice from bottom up - a way of life - educational system - community up
	3. more collective understanding, if not of definition, of principles and of the problem
	4. an emerging vision elicited from communities beyond dominant style
	5. more experimentally built models for more serious crime, culturally appropriate e.g. a physics" of what works
	6. there is creativity in contained anarchy
	II. What is the Role of the Church?
	Orange Group
	revised question to What is the Role of Faith Community/Moral Community
	1. affirm and clarify and share the vision
	2. sustain a focus on common human concerns
	3. articulating the spiritual dimensions of Restorative Justice
	4. affirm universal concern to be fully alive in relationships
	5. upholding sacral nature of human relationships
	6. tell the story of how to move toward relationship
	7. challenge and question (members, leaders, etc.)
	8. practice Restorative Justice values in internal process
	9. create a safe place/foundation for public leaders to support Restorative Justice
	10. reach out to other faith groups - recognize common ground
	11. ministry to victims - long term
	11. resist quick fixes - a different perspective on TIME - taking time
	12. bring a holistic understanding to efforts
	Pink Group
	1. to educate people of faith for sharing of stories
	2. storytelling
	3. modeling Restorative Justice and practice it as a way of life. Allow for practical, immediate practice
	4. build consensus within church constituency
	5. let go of concept of Restorative Justice to allow its growth in the broader community
	6. identify universal value - discern God's purpose
	7. break through denial in communities of faith
	8. Go out to society and be the light
	9. lead, guide, shepherd society towards a better way of justice
	10. practice Restorative Justice
	11. lend credibility to the growth of Restorative Justice outside communities of faith
	12. provide people power to implement Restorative Justice
	13. share love and compassion of the faith group
	14. sub-groups dealing with risk-taking, theory, model creation
	Green Group
	1. carries Long term vision
	2. risk taking experiments
	3. dialogue at pew level
	4. ecumenical
	III. What is the Role of Legislation?
	Orange Group
	1. enabling
	2. resisting prison-industrial complex (do no further harm)
	3. watch for unintended consequences
	4. Platform for communicating community standards
	5. monitor and critique our own legislative successes
	Pink Group
	1. provide minimal consensus to the larger community
	2. build alternative into law
	3. carry out/maintain alternatives, allow for growth
	4. support projects of people of faith
	5. empower/facilitate/encourage/money
	6. redefine guiding philosophy of Criminal Justice system
	7. Restorative Justice is broader than Criminal Justice, includes economic/ political justice
	8. enable the vision of Restorative Justice to create change
	9. art of compromise in shifting Criminal Justice paradigm
	10. enable the vision of Restorative Justice to create change
	11. speaking to legislators in terms they can hear and understand
	12. know and understand opponents, articulate our position
	Green Group
	1. need for good models
	2. need to explore what we'd like to see in legislation, dream legislation"
	3. need a national congress/team to explore and evaluate
	4. legislation to enable communities -reflect grassroots needs
	5. need to create dialogue not just legislation
	6. need to affect dialogue in crime, not just legislation
	7. concern about fearmongering" by politicians re: crime
	8. need for education and public networking to expand the grassroots coalition for Restorative Justice
	Finally the panelists, Kathy Lancaster, Kay Pranis, Pat Nolan, Wayne Northey, Lisa Rea, Dan Van Ness and Howard Zehr were asked to caucus around a Consensus Building" exercise where they attempted to identify the emerging consensus of the group. Their su
	Consensus Building
	I. Elements of Vision for Restorative Justice
	1. community up [Restorative Justice is community based, grassroots efforts, justice from the bottom up]
	2. Restorative Justice is way of life
	3. has to be dialogue on boundaries and principles
	4. [some/all] dialogue needs to be in an intentionally inclusive context, including race, culture, faith, gender, class, those who have not self-identified with communities of faith, etc.
	5. restorative track is a presumed option in criminal justice
	6. [Criminal Justice System is a Restorative Justice System]
	II. Role of Communities of Faith
	Inward
	1. peacemaking within
	2. constituency building
	Outward
	3. lead/guide/shepherd
	4. let go
	5. tell stories
	6. take risks
	7. create models
	III. Role of legislation
	1. two edged sword
	2. legislation is only one option, there are other ways to get things done
	3. legislation which removes roadblocks and enables community action - facilitating vs. prescriptive
	4. watch unintended consequences (monitor/evaluate)
	The participants were divided into groups to discuss the consensus building" report from the panelists. Following is the group discussion that resulted from the panelist's report
	Group Discussion
	The gap may be in role of church in including persons who have not self-identified as being interested
	Include wardens, those who have gone through the process
	Discussion as hypertext.
	Draw on broader range of giftedness (arts etc.)
	How do we continue the dialogue when we are so widely scattered
	Why be hesitant to use churchly language in a discussion of church-based Restorative Justice?
	Where do the particularities of faith come in while affirming other views?
	A need at this stage in the process to be philosophical rather than only practical.
	Looking at current methods of doing Restorative Justice as we can now and letting legislation grow out of them.
	Not all church people are looking for practical solutions to social problems, but more self-interested.
	Legislation will take care of itself if the stories are told.
	How can things that work be replicated by legislation?
	Legislation is just one category of community involvement in Restorative Justice.
	This group is mostly anglo, but we need to do what we can without guilt. How can we be more inclusive in our discussions?




	At its Eleventh Session, the UN Commission on Crime Prevention and Criminal Justice approved a Canadian resolution that encourages countries to draw from Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters in developing and
	The Basic Principles were prepared by an Expert Group convened late last year by the UN, and hosted by the Government of Canada.
	The Expert Group in turn began with a preliminary draft developed by the Working Party on Restorative Justice of the Alliance of NGOs on Crime Prevention and Criminal Justice, as well as written comments on the preliminary draft submitted by 38 countries
	It is not entirely clear what status the Crime Co
	However, it became apparent after several hours’ 
	This approach was rejected for several reasons:
	first, because it would take far too long, and
	second because many country delegations objected that they were not sufficiently familiar with restorative justice nor adequately briefed by their relevant ministries to undertake the task.
	Previous standards and norms were adopted prior to the establishment of the Crime Commission, and were debated during the Crime Congresses.
	With creation of the Crime Commission, that legislative responsibility has passed to the Crime Commission.
	Although the Basic Principles were not adopted by
	The resolution takes note of the Basic Principles as the result of a UN Expert Group on Restorative Justice, and encourages states to draw from them as they develop and implement restorative justice programs.
	The expressed view of a number of delegations was that this would give credibility and recognition to the work of the Expert Group while offering flexibility to governments in their application.
	History
	In April 2000, the Governments of Canada and Italy submitted a resolution to the UN Commission on Crime Prevention and Criminal Justice proposing that the UN develop international guidelines to assist countries in adopting restorative justice programmes.
	The proposal was made in the aftermath of the Tenth UN Congress on Crime Prevention and Treatment of Offenders that had seen substantial country interest in restorative justice.
	The Canadian-Italian resolution proposed that draft elements of a declaration of basic principles on the use of restorative justice be circulated to member states requesting comment on whether such an instrument would be helpful as well as specific comme
	The Canadians and Italians were joined by 38 other sponsoring countries, and the resolution passed the Crime Commission and later was adopted by the Economic and Social Council.
	In December 2000, the Secretary-General issued a 
	By the end of May 2001, 37 countries had responded, as had 8 NGOs, two entities from within the UN (the Division for the Advancement of Women and the Office of the Prosecutor of the International Criminal Tribunal for the Former Yugoslavia) and two UN 
	Under UN rules, 30 country responses is required before it will convene an Expert Meeting to review comments received.
	The Government of Canada offered to host the meetings, which were jointly organized by the Canada and the UN Centre for International Crime Prevention.
	Meeting of the Group of Experts
	Eighteen experts from 16 countries attended the m
	David Daubney of Canada was elected Chairman of t
	Discussions lasted three-and-a-half days.  After�
	It then reviewed in detail a Report of the Secret
	The Expert Group agreed that it was desirable to develop an international instrument on restorative justice, and that the draft elements provided a good basis from which to begin developing that instrument.
	The Expert Group agreed that the purpose of basic
	Further, since theories of restorative justice co
	It added a Preamble in order to explain the concept of restorative justice for those who are not familiar with it.
	The remainder of the meeting was devoted to point
	Through modification, substitution, deletion and adoption the Expert Group prepared its own proposed Declaration of Basic Principles.
	In the final portion of the meeting, the Expert G
	It was this Report and proposed Declaration that was submitted to the eleventh session of the Commission for Crime Prevention and Criminal Justice.
	�
	�
	Annex
	Basic Principles on the use of restorative justice programmes in criminal matters
	Preamble
	Recalling that there has been, world-wide, a significant growth of restorative justice initiatives;
	Recognizing that these initiatives often draw from traditional and indigenous forms of justice which view crime fundamentally as harmful to people;
	Emphasizing that restorative justice is an evolving response to crime that respects the dignity and equality of each person, builds understanding, and promotes social harmony through the healing of victims, offenders and communities;
	Stressing that this approach enables those affected by crime to share openly their feelings and experiences, and aims at addressing their needs;
	Aware that this approach provides an opportunity for victims to obtain reparation, feel safer and seek closure; allows offenders to gain insight into the causes and effects of their behaviour and to take responsibility in a meaningful way; and enables co
	Noting that restorative justice gives rise to a range of measures that are flexible in their adaptation to established criminal justice systems and that complement those systems, taking into acount legal social and cultural circumstances,
	Recognizing that the use of restorative justice does not prejudice the right of States to presecute alleged offenders,
	I. Use of terms
	1. "Restorative justice programme" means any programme that uses restorative processes and seeks to achieve restorative outcomes.
	2. "Restorative process" means any process in which the victim and the offender, and where appropriate, any other individuals or community members affected by a crime participate together actively in the resolution of matters arising from the crime, gene
	include mediation, conciliation, conferencing and sentencing circles.
	3. "Restorative outcome" means an agreement reached as a result of a restorative process. Restorative outcomes include responses and programmes such as reparation, restitution, and community service, aimed at meeting the individual and collective needs a
	4. "Parties" means the victim, the offender and any other individuals or community members affected by a crime who may be involved in a restorative process.
	5. "Facilitator" means a person whose role is to facilitate, in a fair and impartial manner, the participation of the parties in a restorative process.
	II. Use of restorative justice programmes
	6. Restorative justice programmes may be used at any stage of the criminal justice system, subject to national law.
	7. Restorative processes should be used only where there is sufficient evidence to charge the offender and with the free and voluntary consent of the victim and the offender. The victim and the offender should be able to withdraw such consent at any time
	8. The victim and the offender should normally agree on the basic facts of a case as the basis for their participation in a restorative process. Participation of the offender shall not be used as evidence of admission of guilt in subsequent legal proceed
	9. Disparities leading to power imbalances, as well as cultural differences among the parties, should be taken into consideration in referring a case to, and in conducting, a restorative process.
	10. The safety of the parties shall be considered in referring any case to, and in conducting, a restorative process.
	11. Where restorative processes are not suitable or possible, the case should be referred to the criminal justice authorities and a decision should be taken as to how to proceed without delay. In such cases, criminal justice officials should endeavour to
	III. Operation of restorative justice programmes
	12. Member States should consider establishing guidelines and standards, with legislative authority when necessary, that govern the use of restorative justice programmes. Such guidelines and standards should respect the basic principles set forth in this
	13. Fundamental procedural safeguards guaranteeing fairness to the offender and the victim should be applied to restorative justice programmes and in particular to restorative processes:
	(a) Subject to national law, the victim and the offender should have the right to consult with legal counsel concerning the restorative process and, where necessary, to translation and/or interpretation. Minors should, in addition, have the right to th
	(b) Before agreeing to participate in restorative processes, the parties should be fully informed of their rights, the nature of the process and the possible consequences of their decision;
	(c) Neither the victim nor the offender should be coerced, or induced by unfair means, to participate in restorative processes or to accept restorative outcomes.
	14. Discussions in restorative processes which are not conducted in public should be confidential, and should not be disclosed subsequently, except with the agreement of the parties or as required by national law.
	15. The results of agreements arising out of restorative justice programmes should, where appropriate, be judicially supervised or incorporated into judicial decisions or judgements. Where this occurs, the outcome should have the same status as any other
	in respect of the same facts.
	16. Where no agreement is reached among the parties, the case should be referred back to the established criminal justice process and a decision as to how to proceed should be taken without delay. Failure to reach an agreement alone shall not be used in
	17. Failure to implement an agreement made in the course of a restorative process should be referred back to the restorative programme or, where required by national law, to the established criminal justice process and a decision as to how to proceed sho
	18. Facilitators should perform their duties in an impartial manner, with due respect to the dignity of the parties. In this capacity, facilitators should ensure that the parties act with respect towards each other and enable the parties to find a releva
	19. Facilitators shall possess a good understanding of local cultures and communities and, where appropriate, receive initial training before taking up facilitation duties.
	IV. Continuing development of restorative justice programmes
	20. Member States should consider the formulation of national strategies and policies aimed at the development of restorative justice and at the promotion of a culture favourable to the use of restorative justice among law enforcement, judicial and socia
	21. There should be regular consultation between criminal justice authorities and administrators of restorative justice programmes to develop a common understanding and enhance the effectiveness of restorative processes and outcomes, to increase the exte
	22. Member States, in cooperation with civil society where appropriate, should promote research on and evaluation of restorative justice programmes to assess the extent to which they result in restorative outcomes, serve as a complement or alternative to
	V. Saving clause
	23. Nothing in these basic principles shall affect any rights of an offender or a victim which are established in national law or applicable international law.
	The Restorative Justice Consortium published the 
	The previous document had concentrated on restorative justice in the criminal justice system, and it was felt that the new one should have a wider remit. This decision fell in line with the aims of the organisation, as set out in its objects covering:
	“restorative justice in schools, the work place, 
	The mechanism of the review was to use a paper by
	One of the discussions was about accessibility of
	The new “Statement of Restorative Justice Princip
	The next stage will be to write separate chapters for the practice areas of youth justice, adult justice, schools, prisons, workplaces, and the community. Sub groups for this exercise are currently being established. It is hoped that the final document w
	This Statement of Restorative Justice Principles replaces the Standards in Restorative Justice previously published by the Consortium. A widely diverse working party completed work on these in March 2002. Work will commence shortly on the application of
	1. PRINCIPLES RELATING TO THE INTERESTS OF ALL PARTICIPANTS
	a) Participation to be based voluntary and based on informed choice�b) Avoidance of discrimination, irrespective of the nature of the case�c) Access to be available to relevant agencies for help and advice�d) Maintaining access to various established
	2. PRINCIPLES RELATING TO THOSE WHO HAVE SUSTAINED HARM OR LOSS
	a) Respect for their personal experiences, needs and feelings�b) Acknowledgement of their harm or loss�c) Recognition of their claim for amends�d) Opportunity to communicate with the person who caused the harm or loss, if that person is willing �e) 
	3. PRINCIPLES RELATING TO THOSE WHO CAUSED THE HARM OR LOSS TO OTHERS
	a) The opportunity to offer reparation, including before any formal requirement�b) Reparation to be appropriate to the harm done and within their capacity to fulfil it�c) Respect for the dignity of the person(s) making amends
	4. PRINCIPLES RELATING TO THE INTERESTS OF LOCAL COMMUNITY AND SOCIETY
	a) The promotion of community safety and social harmony by learning from restorative processes, and so take measures that are conducive to the reduction of crime or harm�b) The promotion of social harmony through respect for cultural diversity and civi
	5. PRINCIPLES RELATING TO AGENCIES WORKING ALONGSIDE THE JUDICIAL SYSTEM
	a) Matters to be settled outside the judicial system, except where this is unworkable due to the level of harm done, the risk of further harm, issues of public policy, or disagreement about the critical facts �b) Avoid unfair discrimination by ensuring
	6. PRINCIPLES RELATING TO THE JUDICIAL SYSTEM
	a) Primary aim to be the repair of harm�b) Restorative requirements to be fair, appropriate and workable�c) Where a restorative requirement is appropriate, but victims decline to participate, there should be opportunities for community reparation, or 
	7. PRINCIPLES RELATING TO RESTORATIVE JUSTICE AGENCIES
	a) Commitment to needs based practice�b) Safeguarding of legal human rights�c) Restorative justice practitioners who are seen to be neutral�d) Restorative justice practitioners who act impartially�e) Maintaining neutrality and impartiality, restorat
	Indigenous Empowerment: It is good that we are now having national and international debates on standards for restorative justice.
	Yet it is a dangerous debate. I worry about accreditation for mediators that raises the spectre of a Western accreditation agency telling an Indigenous elder that a centuries-old restorative practice does not comply with the accreditation standards.
	Accreditation that crushes indigenous empowerment.
	Innovation: I worry about standards that are so prescriptive that they inhibit restorative justice innovation.
	We are still learning how to do restorative justice well.
	I believe that the healing edge programs today involve real advances over those of the 90s and the best programs of the 90s made important advances over those of the 80s.
	We must be careful in how we regulate restorative justice now so that in another decade we will be able to say again that the leading edge programs are more profoundly restorative than those of today.
	Unthinking enforcement of standards is a new threat to innovating with better ways of doing restorative justice.
	It is a threat because evaluation research on restorative justice is at such a rudimentary stage that our claims about what is good practice and what is bad practice can rarely be evidence-based.
	Masquerade: At the same time, there is such a thi
	This is an even greater threat to the future of restorative justice.
	So we have no option but to do something about it through a prudent standards debate.
	We can craft open-textured restorative justice standards that allow a lot of space for cultural difference and innovation while giving us a language for denouncing uncontroversially bad practice.
	My contribution to the standards debate today will be a modest one that will not seek to be exhaustive in defining some of the issues standards must address.
	Some of you will know that I approach such questions from a civic republican perspective.
	Domination/Power Imbalance: This means that a fundamental standard is that restorative processes must seek to avoid domination.
	We do see a lot of domination in restorative processes, as we do in all spheres of social interaction.
	But a program is not restorative if it fails to be active in preventing domination.
	What does this mean in practice?
	It means that if a stakeholder wants to attend a conference or circle and have a say, they must not be prevented from attending.
	If they have a stake in the outcome, they must be helped to attend and speak.
	Any attempt by a participant at a conference to silence or dominate another participant must be countered.
	This does not mean the conference convenor has to intervene.
	On the contrary, it is better if other stakeholders are given the space to speak up against dominating speech.
	But if domination persists and the stakeholders are afraid to confront it, then the convenor must confront it.
	Preferably gently: “I think some of us would like
	Often it is rather late for confronting domination once the restorative process is under way.
	Power imbalance is a structural phenomenon.
	It follows that restorative processes must be structured so as to minimize power imbalance.
	Young offenders must not be led into a situation 
	There must be adults who see themselves as having a responsibility to be advocates for the child, adults who will speak up.
	If this is not accomplished, a conference or circle can always be adjourned and reconvened with effective supporters of the child in the room.
	Similarly, we cannot tolerate the scenario of a dominating group of family violence offenders and their patriarchal defenders intimidating women and children who are victims into frightened silence.
	When risks of power imbalance are most acute our standards should expect of us a lot of preparatory work to restore balance both backstage and frontstage during the process.
	Organized advocacy groups have a particularly important role when power imbalances are most acute.
	These include women’s and children’s advocacy gro
	Due Process: What the Americans call due process is perhaps the major domain where there have been calls for standards.
	It seems reasonable as an international standard that offenders put into restorative justice programs be advised of their right to seek the advice of a lawyer on whether they should participate in the program.
	Perhaps this would be an empty standard in poorer nations where lawyers are not in practical terms affordable or available for most criminal defendants.
	But wealthier nations can afford higher standards on this issue.
	There, arresting police officers who refer cases to restorative justice processes should be required to provide a telephone number of a free legal advice line on whether agreeing to the restorative justice process is prudent.
	In no nation does it seem appropriate for defendants to have a right for their lawyer to represent them during a restorative justice process.
	Part of the point of restorative justice is to transcend adversarial legalism, to empower stakeholders to speak in their own voice rather than through legal mouthpieces who might have an interest in polarising a conflict.
	A standard that says defendants or victims have a right to have legal counsel present during a restorative justice process seems fine.
	But a standard that gives legal counsel a right to speak at the conference or circle seems an unwarranted threat from the dominant legal discourse to the integrity of a restorative justice process.
	The most important way that the criminal justice system must be constrained against being a source of domination over the lives of citizens is that it must be constrained against ever imposing a punishment beyond the maximum allowed by law for that kind
	It is therefore critical that restorative justice never be allowed to undermine this constraint.
	Restorative justice processes must be prohibited from ever imposing punishments which exceed the maximum punishment the courts would impose for that offence.
	As someone who believes that restorative justice processes should be about reintegrative shaming and should reject stigmatization, it seems important to prohibit any degrading or humiliating form of treatment.
	We had a conference in Canberra where all the sta
	This sort of outcome should be banned.
	Empowerment of Victims and Affected Communities: Another critical, albeit vague, standard is that restorative justice programs must be concerned with the needs and with the empowerment not only of offenders, but also of victims and affected communities.
	Programs where victims are exploited as props for programs that are oriented only to the rehabilitation of offenders are morally unacceptable.
	Deals that are win-win for victims and offenders but where certain other members of the community are serious losers, worse losers whose perspective is not even heard, are morally unacceptable.
	Right of Appeal: The right to appeal must be safeguarded.
	Whenever the criminal law is a basis for imposing sanctions in a restorative justice process, offenders must have a right of appeal against those sanctions to a court of law.
	Transparency: That said, not all of the accountability mechanisms of criminal trials seem appropriate to the philosophy of restorative justice.
	For example, if we are concerned about averting stigmatization and assuring undominated dialogue, we may not want conferences or circles to be normally open to the public.
	But if that is our policy, it seems especially important for researchers, critics, journalists, political leaders, judges, colleagues from restorative justice programs in other places, to be able to sit in on conferences or circles (with the permission 
	Most importantly from the perspective of our topic here today, it is critical that restorative justice processes can be observed by peer reviewers whose job it is to report on compliance with the kinds of standards we discuss.
	In general, I think UN Human Rights instruments give quite good guidance on the foundational values and rights restorative justice processes ought to observe.
	The first clause of the Preamble of the Universal
	Obviously freedom, justice and peace have a lot of appeal to someone who values republican freedom to frame the pursuit of justice and peacemaking in restorative justice.
	In its 30 Articles the Universal Declaration defines a considerable number of slightly more specific values and rights that seem to cover many of the things we look to restore and protect in restorative justice processes.
	These include a right to protection from having o
	From the restorative justice advocate’s point of 
	Of course, all states have interpreted Article 5 in a most permissive and unsatisfactory way from a restorative justice point of view.
	The challenge for restorative justice advocates is to take the tiny anti-punitive space this Article creates in global human rights discourse and expand its meaning over time so that it increasingly acquires a more restorative interpretation.
	This is precisely how successful NGO activists ha
	We can already move to slightly more specific and transformative aspirations within human rights discourse by moving from the Universal Declaration of 1948 to the less widely ratified International Covenant on Economic, Social and Cultural Rights of 1976
	A Proposal: So my proposal for a starting framework for a debate on the content of restorative justice standards is as follows.
	Values Based: 1. Restorative justice programs should be evaluated according to how effectively they deliver restorative values which include:
	Respect for the fundamental human rights specified in the Universal Declaration of Human Rights, the International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and Political Rights and its Second Optional Protocol
	Restorative values include the following values to be found in the above international human rights agreements:
	· Restoration of human dignity
	· Restoration of property loss
	· Restoration of injury to the person or health
	· Restoration of damaged human relationships
	· Restoration of communities
	· Restoration of the environment
	· Emotional restoration
	· Restoration of freedom
	· Restoration of compassion or caring
	· Restoration of peace
	· Restoration of empowerment or self-determinati�
	· Restoration of a sense of duty as a citizen
	As a list of specific restorative values this is unsatisfactorily incomplete, for example in the non-inclusion of mercy, forgiveness, which are nowhere to be found as values in these UN documents.
	Many will find these values vague, lacking specificity of guidance on how decent restorative practices should be run.
	Regulation: Yet standards must be broad if we are to avert legalistic regulation of restorative justice which is at odds with the philosophy of restorative justice.
	What we need is deliberative regulation where we are clear about the values we expect restorative justice to realise.
	Whether a restorative justice program is up to standard is best settled in a series of regulatory conversations with peers and stakeholders rather than by rote application of a rulebook.
	Right to Appeal: That said, certain highly specif
	Right to Speedy Trial: Yet some conventional rights, such as the right to a speedy trial as specified in the Beijing Rules for Juvenile Justice, can be questioned from a restorative perspective.
	One thing we have learnt from the victims’ moveme
	They should be given the right to that time so long as it is not used as an excuse for the arbitrary detention of a defendant who has not been proven guilty.
	I use this as a final illustration of why at this point in history we need a framework agreement on standards for restorative justice that is mainly a set of values for framing quality assurance processes and accountability in our pursuit of continuous i
	Discretionary legislative provisions are no guarantee that practices will be adopted with any consistency or regularity. Anecdotal reports indicate that section 16 of the Criminal Justice Act 1985 is rarely applied. Similarly, although there are legislat
	Standards
	All Workshop participants agreed that the public and the justice system of mainstream society hold Aboriginal experiments to unreasonably strict scrutiny and higher standards.
	For examples, recidivism in the context of a devolution exercise is immediately defined as a failure, and "failures" are quickly, and often times prematurely, pronounced.
	Conversely, the mainstream justice system only repeats itself in a mechanical cycle when faced with multiple recidivism involving Aboriginal offenders.
	It is not necessarily idealistic for all who are involved or interested in the devolution of justice to Aboriginal community to continue to experiment, to challenge assumptions and existing perimeters, to demand that Aboriginal communities be given a cha
	Whether the support is forthcoming is the true test, not for the Aboriginal communities, but for the power structure.

