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1. Key Themes (to be explored)

Reach - The individuals and organisations targeted and directly affected by a policy, program or initiative. ' -
Focus on the specific behavioural changes resulting from the program's outputs that we can obsetve for those
“reached” by the program. This requires clearly identifying who the various clients of the program are and how
their behaviour is expected to change.

A series of questions can be developed that community justice projects can ask to provide victims with the
greatest opportunity for justice, based upon the six core rights of victims:
o  Safety (a sense of safety for victims).
Information/notification (answets to questions).
Choice (the choice to participate or not participate).
Testimony (a chance to testify to their truth).
Validation (respect for and acknowledgment of the victim’s expetiences).
Restitution (the full and prompt payment of restitution).

O O O O O

Resources for Victims: Are the concerns raised about victims rooted not so much in the methods used by the
committees or in the focus on offenders, but rather the lack of adequate resources and ongoing training
provided to these committees to perform these tasks in a manner that protects and supports the victims and
adequately addresses the underlying problems of the violencer?

Is there viability, at least initially, for a separate community justice approaches to be used for victims (and their
support groups) as well as offenders (and their support groups) and then over time a meeting of the two parties
in a community setting? E.g. a victim’s circle, an offendet’s circle?

Victimizer — Offender: The use of the word offender highlights the person who has created outrage because
their act is judged to have transgressed the moral and legal code of society. This implies the action of the
individual in the context of judged expectations. The central concern with the use of the word offender is the
lack of acknowledgement for the victim. The very terminology of the criminal justice system ignores the victim
and instead concentrates on the offense of a code. The use of the word victimizer centers the concern around
the victim. The victimizer is linked in an unhealthy and destructive relationship with the victim. The length of
the relationship may only be of short duration but its destructive effects can have great longevity and dire
consequences. The words victim and victimizer complement each other and highlight the creation of a
imbalance; an imbalance that must be addressed by the victimizer. The use of the term victimizer highlights an
important distinction between the two systems and is the more appropriate term when discussing the
restorative justice (Rupert Ross). This is a distinguishing point in the use of language. The difference between
the statement, "X is good", and the statement "I think I liked X" portrays the difference in the use of language
between Aboriginal people and non-Aboriginal people. The former statement, while more powerful, leaves no
doubt and little room for another opinion. The later opinion suggests a preference of the individual and invites
other opinions with the potential for confrontation. See chapter on “First Nations/Aboriginal Justice.”

' Adapted from Government of Canada, Treasury Board Secretariat, Guide for the Development of Results-based Management and
Accountability Frameworks, August 2001, http://www.tbs-sct.gc.ca/eval/pubs/RMAF-CGRR/rmaf-cgrr-06-¢.asp
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2. Research Questions

These questions provide a way to measure the effectiveness of community justice projects relevant to victim
sensitivity, and respect for the victim’s participation.

Outcomes:

Safety (a sense of safety for victims).

Information/notification (answets to questions).

Choice (the choice to participate or not participate).

Testimony (a chance to testify to their truth).

Validation (respect for and acknowledgment of the victim’s experiences).
Restitution (the full and prompt payment of restitution).

O O O O 0 O

2.1. Victim Profile
How many victims have been served by the community justice project?
Is victim information collected by the project?
What profile of the victims is served by the project?

o Gender

e  Ethnicity/Diversity
o Age

e  Disabled

e  Group Home/Mission School

e  Socio/Economic/Educational status

e Taith/Spiritual Roots

e  Pre-victimization factors — previous experience with the justice system 2

e Type of crime

e  Connection to the community

e  Relationships in the community; with offender (family, neighbour, stranger)
e  Previous type of participation in community justice process

e  Satisfaction with community justice process

How does the community justice project define the victim? What is a victim? Who is the victim? Identifiable
individual?
Is there a primary/direct victim?
Is there a secondary/indirect victim?
Does the project involve cases with multiple victims?
If so, what issues need to be addressed?
- possible differing or conflicting needs of victims
- amounts that an offender is able to pay to respective victims
- privacy issues
- delivery of community justice processes
If so, how does the project deal with this situation?
- Holding a series of meetings

2 Pranis Kay, Director of the Restorative Justice Program of Minnesota DOC, Building Community Support for Restorative Justice
Principles and Strategies

ort Pranis.html
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2.2. Gender

- see chapter on “Gender”

2.3. Culture-Tradition-Diversity
- see chapter on “Culture /Tradition/Diversity”

2.4. Elderly
How does the project address elderly victims’ issues?
How does the program give understanding to such issues as: dementia, isolation or other aging issues that may
exacerbate the victims’ experience, leaving them feeling more vulnerable than before?

2.5. Youth

How does the project address youth victims’ issues?

2.6. Disabled
How does the project address victims with disabilities?
Does the project have someone (working with the victim) who has knowledge of disability issues and/or has
connections with other agencies that specialize in disabilities?
How does the project address the needs of victims with cognitive disabilities, i.c., difficulty with verbal
expression and understanding?
Is there a way to bring in someone who specializes in communicating with these victims?
How does the project amend its normal practices to meet the special needs of victims (for example, a disabled
individual, a frail individual that is homebound and cannot travel to the designated site)?

2.7. Safety
Does the project consider the safety of victims and their families as its highest priority?
What safety measures does the project have in place to ensure the victim’s safety before, during and after his/her
participation in the process?
Are victims asked if they feel safe and what (if anything) would make them feel safer?
What preventive strategies does the project suggest to victims to increase their safety? (NOTE: In cases
involving domestic violence or stalking, there is no way that anyone can ensure safety.)
Does the project consider the emotional, as well as the physical safety of the victim? For example, does the
project try to understand the issues with which the victim may be dealing, and are workers sensitive to issues of
trauma or other mental health diagnoses?

What safety procedures are followed when both victims and their offenders are present in the same venue?
What steps are taken when safety measures are violated during any community justice project process?

Do facilitators intervene immediately if the focus of a community justice meeting becomes uncomfortable for
the victim?

Do they have training to deal with the emotional reactions that can result from this type of interaction?

Do the physical environments of restorative justice venues consider the victim’s safety, i.e., parking, lighting,
etc.?

In processes involving face-to-face meetings, are the victim and offender scheduled to artive/leave at different
times, so that offender does not have the opportunity to harass, threaten or coerce the victim?

Are escorts provided to victims into and departing the venue?

How does the physical environment of community justice project office consider the victims’ safety?

In the project, who has responsibility for creating, implementing, reviewing, evaluating and improving victim-
related safety measures?

How does the project work with victims and victim assistance/support/service providers to ascertain the kinds
of safety measures - to ensure the victim’s safety before, during and after his/her participation in the community
justice approaches? E.g. Group/safe homes, victim services satellite

Has the project considered safety measures for staff who are conducting victim-related or community justice
approaches, or who are in the office?
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2.8. Information
How does the project provide victims with information/explanation that: outlines their options for
involvement and describes what they can expect if they choose to participater ie orally, writing, audio tape,
video tape, brochure
How does the project give information on both the possible benefits and cautions associated with the
community justice approaches?
If victims need help with referrals, how does the project tell them to advocate for themselves and help with the
process, if needed?
Does the project have a list of setrvices/tesources to give to victims?
Does the project have a "glossaty of terms" for victims that are utilized throughout justice processes?
Does the project provide information in different formats, i.e., local languages, Braille?
How does the project inform the victim about the status of their case?

Atre project’s staff who provide referrals and assistance trained in victims’ needs and rights?

Are project staff familiar with local, territorial, and federal resources for victims so they can make appropriate
referrals? If not, why?

Are any of them victims/sutvivors?

How does the project work with victims and victim assistance/support/service providers to determine the
kinds of information (about the project and community justice approaches) victims need? Eg. About the crime,
the offender, processes, outcomes

Is there a mechanism in place to check with victim advocates to see if they can offer any insight/suppott to the
victim in community justice approaches?

Does the project have working collaborative agreements with domestic violence programs ot other
community/victim resources for referrals or assistance in planning for the victim?

2.9. Participation/Choice
Does the project inform victims that it is completely up to them whether or not they want to participate in
community justice approaches?
Does the project inform victims of their options for varying levels/degrees of participation?
Does the project offer choices of dates, times and places?
Does the project offer a choice of venues, i.e., who can be present, who will not be present, etc.
Does the project offer the victim the opportunity to have an advocate, probation officer or other support
person present during the community justice approach?
Does the project provide victims with a written list of the rights to which they are entitled when participating
(or choosing not to participate) in your program?
Does the project understand that victims have the right to make choices, regardless of whether the staff agrees
or disagrees?
Does the project inform victims that they can change their minds about any of their previous choices?

How does the project involve former victims in the development and practice of the project?
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2.10. Testimony
What procedures are in place in the project program to ensure that there is always an appropriate environment
for victims to tell their stories?
Does the project have a way to address the needs of victims with cognitive disabilities, i.e., difficulty with verbal
expression and understanding? Is there a way to bring in someone who specializes in communicating with
those victims?
Does the project provide assurance that everyone is "on the side" of the victim and will support her/him
during and after the testimony?
Does the project let victims know that they only need to tell as much as they wish?
If a victim chooses not to participate, are there other options for the victim to provide testimony?
Are those options described in writing and given to victims?
Is thete someone (a trained individual) who can assist the victim in preparing his ot her statement and/ot
reading it, should the victim not be able to do it him/herself?
Does the project provide interpreters for those who are deaf, hearing impaired, speak English as a second
language, speak another language? What are the project’s confidentiality guidelines as they pertain to victim
testimony and involvement?

Is there opportunity provided for the victim to ask questions of the offender? Does the project offer victims
assistance in this process (writing questions down, offering to act as facilitator, etc.)?

2.11. Validation
What types of support does the project offer to the victim who are providing testimony in community justice
approaches?
Has project staff gone through sensitivity /cultural training to be more effective in validation?
What does the project do to ensure that offenders and others will also validate victims’ testimony?
What does the project do if offenders or others fail to validate the victim’s testimony?
Does the project have a way to thank the victim for their testimony? E.g. "thank you" letter

2.12. Dispositions/Restitution/Compensation
Does the project provide the victim with assistance in documenting losses for the purposes of restitution?
Is the victim asked if there are other ways the offender can repay that would be more beneficial or healing than
monetary compensation?
What procedures are in place in the project to ensure that restitution payment is the firs7 financial responsibility
of offenders (or a dual priority with cases that also involve child support)?
How does the project provide the victim with information about the offender’s restitution schedule, amounts
that will be paid?
Is the victim provided with information about temedies in cases where the offender does not fulfill his/her
restitution obligation, and provided with assistance in secking such remedies?
How does the project consider the victim’s safety issues relating to restitution?
How does the project provide victims for financial resource assistance in obtaining emergency funds?
How does the project inform the victim about Victim Compensation and how to apply?
How does the project provide financial reimbursement to the victim for mileage to participate in any of the
community justice approaches?
How does the project provide reimbursement to the victim for lost wages due to involvement with the project?
How does the project pay for victim counseling costs?
How does the project pay for legal/auditing costs incutred by the victim of a complex theft? Who will enforce
the community justice agreement, or violations thereof, post-process?

2.13.Victim Follow-Up
Does the project have an evaluation process for the victim to assess his/her satisfaction with the community
justice approach?
If so, what were the results?
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2.14.Victim Questionnaire Check answer

Did you take part in the community justice approach yourself?

No, I sent someone to speak for me O
OR

Sent a victim impact statement. O
Yes, I went myself U

Why not? (can check more than one answer)
Wasn’t told about it; didn’t know it was happening

Afraid of offender, offender’s friends, or offender’s family
Didn’t think anyone would listen to my opinions

Wasn’t important/couldn’t be bothered

Other (specify)

I [ B |

If “yes” or “sent somebody else or a statement”

Did you feel safe before/during/after participation in the community justice approach?
No O Yes U Why or why not?

What went well? What suggestion do you have to improve safety measures?
Wete you provided with information/explanation that outlined options regarding your involvement in the

community justice approach — the possible benefits/cautions — teferrals to community tesoutces?
No 0O Yes O Why ot why not?

What went well? What suggestion do you have to improve information measures?

Were you informed about the voluntary nature of your participation in the community justice approach?

No 0O Yes U Why or why not?

What went well? What suggestion do you have to improve participation/choices?

Did you understand what was going to happen in the community justice process and your responsibilities?
No O Yes O Why or why not?

Do you think you had an opportunity to express your feelings about the offence and its impact on you to
the offender (ot person sent in victim's place) (or what your statement said)?

No 0O Yes U Why or why not?

What went well? What suggestion do you have to improve participation/choices?

Do you think you were able to contribute your views about what is required to put things right?
No O Yes O Why or why not?

Do you think that agreement that was reached with the offender was a good one or not?
No O Yes U Why or why not?

What went well? What suggestion do you have to improve the testimony/validation?

What do you think is the best way to handle this type of case?
Coutt 0 Community justice approaches [ Another way [J (what way? )
Why?
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What affect did it have on you to go through the community justice process?

Is there anything else you would like to say about how the community justice approach was handled, or
how it could be improved?
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2.15. Criminal Justice/Community Resources Assisting Victims - Questionnaire

2.15.1. Number of Personnel
How many personnel are working with the community justice project?

2.15.2. Personnel Demographics
What is the profile of the personnel working with the community justice project?

—  Gender

—  Ethnicity

- Age

— Disabled

—  Socio/Economic/Educational/Health status

—  Employment

—  Faith/Spiritual Roots

—  Pre-victimization factors — previous experience with the justice system

—  Reason for becoming involved with the community justice project (eg. serving/building the community,
using skills and abilities)

—  Reason for ceasing to be involved with the community justice project

2.15.3. Mission/Vision/Objectives/Goals
- see also chapter on “Definitions/Principles” — “Results /Performance Measurement/Accountability”

What are your stated mission/vision/objectives/goals with respect to community justice? Short term? Medium
term? Long term?

Do you have any suggestions as to what the mission/vision/objectives/goals/values of the other stakeholdets
should be with respect to community justice?

2.15.4. History
- see also chapter on “History”
What is the history of your role and participation in community justice?

2.15.5. Sponsor/Organization/Structure /Governance
How do you support the work and decisions of the community justice projects?
Do you have any suggestions as to how community justice projects should be structured?
Do you have any suggestions as to how governmental/non-governmental organizations (that sponsor/support the
project) could be organized/structutred to support community justice?

2.15.6. Roles and Responsibilities
What your roles and responsibilities with respect to community justice?
Are theit gaps in ot duplication of victim assistance/support/services?

Do you have any suggestions as to what the roles/tesponsibilities /activities of government/related organizations,
councils or working groups should be in community justice?
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2.15.7. Accountability
- see also chapter on “Results /Performance Measurement/Accountability”

What are your overall accountability mechanisms with respect to community justice?

Do you have any suggestions as to what other accountability mechanisms should be in place for community
s

justicer

2.15.8. Complaints
- see also chapter on “Results /Performance Measurement/Accountability”

Do you have any suggestions as to what kind of mechanism should be in place to respond to complaints about
community justice projects?

2.15.9. Conflict Of Intetest/Power Dynamics
Do you have any suggestions as to how community justice should handle conflict of interest situations and power
dynamics?

2.15.10. Decision-Making
Do you have any suggestions as to how community justice projects should make decisions?
Do you have any suggestions as to how community justice projects enhance its team-building exetcises, workshops,
training, advice or outside assistance to resolve the differences/disputes?

2.15.11. Interventions/Referrals/Diversions
— see also chapter on “Interventions/Referrals /Diversions”
Do you have any suggestions about interventions/referrals/diversions that should be handled by the community

justice project?

2.15.12. Activities/Setvices/Approaches
— see also chapter on “Activities/Setvices/Approaches”
Does you have any suggestions as to what activities/setvices/approaches should be undertaken by the community

justice project?

2.15.13. Offences
- see also chapter on ‘Offences”
Do you have any suggestions as to what offences should be handled by the community justice project?

2.15.14. Clients
- see also chapters on “Offenders”
Do you have any suggestions as to which clients should be served by the community justice project?

2.15.15. Human Resource Management
What experience and skills do you have with community justice?
What training/suppott do you have/received to work with the community justice project?
How many hours per week do work with the community justice project?
Do you take a break from these duties?
Are you formally or informally recognized and rewarded for your work with community justice? By whom? How
often?

Do you have any suggestions as to who should be members of the community justice projects? How they should
be selected? Based on what criteria? Community Process, Elders’ recommendation, Healthy/respected members of the community,
Recovered from abuse, Ex-Offenders Ex- Victim, Experience/Skills, Interest in justice, other

Do you have any suggestions as to what kind or roles/tesponsibilities these members should have?

Do you have any suggestions as to what kind of expetience/skills these members should have?

Do you have any suggestions as to what kind of education/qualifications these members should have?

Do you have any suggestions as to what kind of informal and formal training these members should have?

Do you have any suggestions as to what whether members should be paid or be volunteers?

Do you have any suggestions as to how volunteers could be recruited?

Do you have any other suggestions regarding human resource management in community justice projects?

2.15.16. Financial Resource Management

- see also chapters on Funding/Budgeting; Costs

Do you have any suggestions as to how funding should be determined for community justice projects?

Do you have suggestions as to how much core funding should be available to the community justice projects?
Do you have any suggestions as to what financial accountability mechanisms should be in place for community
justice projects?
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2.15.17. Material Resource Management
Do you have any suggestions as to what material resources community justice projects should have?

2.15.18. Project Administration
Do you have any other suggestions as to whether policies/procedutes/standards should exist for community
juStiCC? see also chapter on “Standards”
Do you have any suggestions as to whether community justice processes should be open to members of the public?
Do you have any suggestions as to community justice project administration?

2.15.19. Community Services/Resources

- see also chapter on “Social Development Factors”
Do you have any suggestions as to how other stakeholders could facilitate collaboration with programs and

agencies providing different supports to participants of the community justice project?

2.15.20. Audits/Evaluations/Reviews
- see also chapter on “Results/Performance Measurement/Accountability” and chapter on “Review Methodology”;

Do you have suggestions regarding the conduct of audits/teviews/evaluations with respect to community justice
projects? How often? By whom?

2.15.21. Working Supportive Collaborative Relationships
- see also chapter on “Relationships/Partnerships”

Do you meet with the following stakeholders in the area of community justice? If so, how often? For what
purpose?

Do you have the support of the following stakeholders in the area of community justice?

What is working well, in terms of your relationship with the following stakeholders in the area of community
justice?

What are the challenges in terms of your relationship with the following stakeholders in the area of community
justice?

How are disagreements or disputes between parties resolved?

Do you have any suggestions on how to improve working collaborative relationships with the following
stakeholders?

Victims —

Victims® support/advocacy groups — see also chapter on “Victims”

Offenders — see also chapter on “Offenders”

Offenders’ support/advocacy groups — see also chapter on “Offenders”

Community justice project — see chapter on “Community Justice Projects”

Volunteets - see also chapter on “Volunteers”

Community — see also chapter on “Community”

First Nations- see chapter on “First Nations/Aboriginal Justice”

Native Courtworkers — see also chapter on “Native Courtworkers”

Elders — see also chapter on “Elders”

Other community resources (e.g. Schools, faith-based otganizations, local businesses, non-governmental organizations)

YTG — Community Justice

YTG —Crime Prevention

YTG —Victim Setvices/Family Violence Prevention Unit

YTG —Probation Services — see also chapter on “Probation”

YTG —Cotrections — see chapter on “Corrections”

YTG — Health and Social Services (including Alcohol and Drug Sectetariat)

YTG Women’s Directorate — see also chapter on “Gender”

YTG Education

YTG Housing

Y'TG Sports & Rec

Justice Canada
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Crown Prosecutors — see also chapter on “Crown Prosecutors”

RCMP - see also chapter on “RCMP”

Judiciary — see also chapter on “Courts”

Defense/ Legal Aid - see also chapter on “Defense Counsel”

2.15.22. Other Issues
Do you have specific concerns and/ot issues about community justice?

2.15.23. Successes

— see also chapter “Successes”
According to you, what are the top (5) five best practices in community justice projects?

2.15.24. Challenges

— see also chapter “Challenges for Change”
According to you, what are the (5) five greatest challenges facing community justice?
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3. Relevant Documents, Studies and Practices - Yukon

3.1. Yukon Justice - Victim Services/Family Violence Prevention Unit 3

Support services are offered to victims of crime, and victims of family violence.
Rehabilitative programs are also offered to offenders and abusive spouses.

3.2. Crime Prevention and Victim Services Trust Fund#

o

o

The Crime Prevention and Victim Services Trust Fund awards money to projects designed to
provide services and information to support victims of offences.

The fund also is intended to help reduce the incidence of crime, address the root cause of
criminal behaviour, prevent violence against women and children, and publicize information
about crime prevention and how people can protect themselves from becoming victims.

The Crime Prevention and Victim Services Trust Fund awards money to projects designed to:

®  Provide services and information to support victims of offences;
®  Help reduce the incidence of crime;

= Address the root cause of criminal behaviour;

= Prevent violence against women and children; and

= Publicize information about crime prevention and how people can protect
themselves from becoming victims.

The fund is supported through a vatiety of sources as set out in the Act.
®  The public is invited to donate money to support community projects by contacting the
trust fund administrator.
Established in 1998, the Crime Prevention and Victim Services Trust Fund has funded Yukon
community groups for crime prevention and victim services projects.
The Board of Trustees review proposals twice a year.
=  Crime Prevention And Victim Services Trust - Board Of Trustees

e Under the Crime Prevention and Victim Services Trust Act, Section 5(1),
Interpretation Act, Section 3(3), this Board manages and controls the Crime
Prevention and Victim Services Trust Fund. It creates bylaws for the
administration of its affairs and establishes the procedure for applications of
the funds. The Board considers proposals for funding submitted to it and
approves expenditures on those community-based projects which serve the
purposes of the Trust Act and places emphasis on the reduction of ctime and
the prevention of violence against women and children.

e The Board consists of nine members who are appointed for terms that do not
exceed three years. It meets possibly four to six times a year. Persons
appointed to the Board serve without remuneration, but may be paid
transportation and living expenses incurred in connection with the
performance of their duties away from home.

3.3. Victims Compensation Board 5

3 Yukon Temtorlal Government, Department of ]ustlce Victim Setvices/Family Violence Prevention Unit,

4 Government of Yukon Department of Justice, Communlg ustice & Public Safety, Crime Prevention & Policing, Crime Prevention
Funding Programs, http://www.justice.gov.vk.ca/prog/cjps/cp/funds.html

5 Yukon Board and Committees Directory, January 2001, http://www.gov.vk.ca/pubs/directory-Jan01.doc
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LEGISLATIVE

AUTHORITY: Compensation for Victims of Crime Act, Section 2

DEPARTMENT: Justice

FUNCTION: This Board has been reconstructed to specifically deal with outstanding claims
previously filed under repealed Compensation for Victims of Crime Act. The
Board hears claims by victims of ctime for compensation and may make a
monetary award.

MEMBERS: Three

APPOINTMENT/ Two years. (The work of the Board has now been completed .)

TERM:

MEETS: As required

HONORARIUM: Category D

3.4. Rv. Bullen — Role of the Victim— June 2001¢

[1] Introduction: The principal aspects of a joint sentencing submission were not in issue. The amount of
compensation and the role of the victim in the process were. These reasons address: the scope of restitution
and whether a victim can make sentencing submissions

[6] PART 1 - Scope of Restitution Orders: Both Crown and defence submitted that restitution for property
damage is restricted by s. 738(1)(a) to the actual value of damaged property. For example, the cost of a new
window is covered, but not the cost of labour to install it. The victim asked for much more.

[8] Limited Scope of Criminal Process: Counsel did not suggest the victim cannot seek restitution, but
suggested that the best means to do so lies in a civil court. To engage a victim as a witness to secure a
conviction in the interest of the state and then leave the victim to their own means to pursue their injuries in
another process, in another court, raises questions of fairness and practicality. In many respects, victims'
interests have been unduly subrogated to state interests in the evolution of criminal courts from their
beginnings in civil courts.

[9] There are limits to what a criminal court can do to compensate victims of crime. Recent
changes in law and policy warrant re-examining these limitations. The following changes are relevant:

1. Criminal Code amendments to restitution
2. Enactment of sentencing principles
3. Impact of restorative justice
[10] 1. Criminal Code Changes - The 1995 amendments clarified that restitution can be a stand-alone

remedy enforceable in civil courts. An offender who defaults on restitution cannot be charged if restitution is
not a part of probation. Whatever amount is ordered as restitution by a criminal court does not affect a
subsequent civil action, except as a set-off. These amendments reduce many previous concerns arising from the
use of criminal courts to compensate victims.

[11] 2. Enactment of Sentencing Principles - The codification of the fundamental principles of
sentencing includes three objectives that directly relate to restitution.

[12] Section 718:
(d) to assist in rehabilitating offenders;
(¢)  to provide reparations for harm done to victims or to the community; and

® to promote a sense of responsibility in offenders, and acknowledgement of the harm done to
victims and to the community.

¢ Territorial Court of Yukon (before His Honour Chief Judge Batry Stuart) R v. Bullen, Reasons for Judgment, — June 2001,
http://www.canlii.org/vk/cas/yktc/2001/2001yktc504.html
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[13] Paying for damages enables an offender to take responsibility in a way that can directly
promote forgiveness from the victim and engender an enhanced self-esteem for the offender. Both
factors significantly contribute to rehabilitating offenders.

You know, at first I didn't even think about paying back anything, eh ... Not the first ime I've done a B &
E and been to jail. But when the circle came up with that idea, at first I still didn't think much of it. But
after I did it -- felt good about it -- you know, good about doing it -- and good for me. Now, with them
[the victims] accepting my apology, like, who could have ever believed that I'd get fotgiven by them, eh? I
feel like it's a new start with them -- and for myself. My family was proud I worked to pay them back -- so
was I, eh! (Offender after circle at Kwanlin Dun, 1993)

[14] Long before the separation of the court into criminal and civil divisions, many of the wrongful acts
now deemed to be crimes were redressed solely by compensation. Compensation has always been, as it is in
this case, a primaty concern for victims who suffer damages. In all 50 American states, the courts are mandated
by statute to order offenders to reimburse victims for financial losses (M. Hook & A. Seymour, Offender Re-
Entry, 5(3) Crime Victims Report 33). In the United States, restitution is widely recognized as "one of the only
ways that crime victims can hold offenders directly responsible for the harm they have caused" (Hook &
Seymout, supra, at 43). In compensating victims, offenders take direct responsibility for their action and openly
acknowledge the harm they have caused.

[15] 3. Restorative Justice Principles - Parliament and the courts have acknowledged the
importance of restorative and community justice initiatives (R. v. Gladue, [1999] 1 S.C.R. 688).
Reconciliation and healing, both central objectives of community justice, are advanced by restitution.
Community justice practices revive the importance of compensation and call for developing new
ways to compensate victims for the adverse impacts of crime. In K. v. Prou/x, [2000] 1 S.C.R. 61, the
court recognized restorative justice practices make important contributions in reducing our excessive
reliance upon incarceration.

[16] These changes combine to make restitution more readily accessible by criminal courts and a more
important tool in realizing the overriding principles and objectives of sentencing. Some courts have been
resourceful in stretching the reach of restitution to provide practical responses to the needs of victims.
Offenders have been asked to pay the counselling costs of victims of sexual offences (R. v. C.(4.)
(1993), 142 N.B.R. (2d) 217 (C.A.)) and to pay the legal and auditing costs incurred by a victim of a
complex theft (R. v. Arsenanit (1994), 123 Nfld. & P.E.LR. 65 (P.E.I.C.A.)). In doing so, long before the
current popularity of restorative and community justice, the courts were engaged in restorative
practices. Significant restitution orders that have a realistic prospect of being paid can be an integral part of an
overall sentencing plan that offsets some, if not all, of the need to rely on jail.

[17] Limitations of Criminal Courts in Ordering Restitution: Too much has been made of the criminal
court's inability to deal with restitution. Thete are no significant limitations in a criminal court process to
preclude most claims for restitution. At the federal level, the same judges do criminal and civil work. At the
provincial level, where 95 percent or more of criminal cases are handled, claims for restitution will not exceed
the experience or training of provincial judges. Criminal court procedures with few, if any, changes can be
adapted to process claims for restitution. Within the following guidelines, victims seeking restitution should not
be sent to another court to process their claims.

[18] 1. Ability to Pay - Before imposing a large fine, the courts are bound by statute to assess the
offendet's ability to pay. There is no such statutory requirement in imposing a restitution order. Unlike a fine, a
restitution order, if not made part of probation, is only enforceable through civil remedies. Further, it may be
paid off much later, when an offender can afford to do so. Accordingly, large restitution orders can be ordered,
despite the current inability of an offender to pay.

[19] There is one important constraint on the amount and timing of a restitution order. If rehabilitation is

patt of a sentencing plan, the amount and timing of restitution must not significantly undermine an offender's
will and capacity to pursue rehabilitation. However, demonstrating the ability to take responsibility for their
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behaviour by compensating victims can be an integral part of a rehabilitation plan for many offenders. It is a
direct, concrete action that gives meaning to an apology.

[20] 2. Ascertainable Damages - There is good reason to send the parties off to a civil court, if complex
legal arguments are required to resolve the cause or amount of damage. There is not always good reason for the
criminal courts to abandon the task of ascertaining damages just because damages are not readily ascertainable.
This sets far too low a benchmark for what criminal courts can and should do. If victims choose to pursue
their damages in a criminal court, the criminal court ought to provide restitution, if the cause and amount of
damages can be reasonably ascertained. If the damages cannot be reasonably ascertained on the information
immediately available, then at least one further hearing dedicated to determining damages should be held.

[21] 3. Restitution Determined at Time of Sentence - Since the amount of a compensation order must be
taken into consideration in assessing the overall severity of the sentence, the amount should be ascertained at
the time of sentencing. This may require adjourning a sentencing hearing as the police and Crown may not
have the necessary information. The victim's interests cannot be ignored because the sentencing heating moves
ahead too quickly.[1] To ensure sentencing takes place in a timely manner, victims must be notified and assisted
in gathering the requisite information to substantiate a claim. Crown counsel, police and victim services all can
help victims fully utilize restitution orders. As soon as possible, Crown should notify the offender about the
nature and amount of restitution being sought.

Restitution Granted in This Case:

[22] Section 738(1): in the case of damage to, or the loss or destruction of, the property of any person as a
result of the commission of the offence or the arrest or attempted arrest of the offender, by paying to the
person an amount not exceeding the replacement value of the property as of the date the order is imposed, less
the value of any part of the property that is returned to that person as of the date it is returned, where the
amount is readily ascertainable (emphasis mine).

[23] Both counsel, in submitting that replacement value consists solely of the purchase price of replacing
damaged goods would preclude labour and other costs related to replacing the damaged property and all other
losses imposed by the ctime. In responding to this submission, it is best to separate the victim's claim for
damages into two categories:

i) the claim for damages directly related to replacing damaged property; and
i) the claim for losses not directly related to replacing damaged property.

[24] D Replacing Damaged Property: The Latin origin of "restitution" is "restitutio in integrum",
which means restoring parties to their original position. In civil law, restitution for breach of a contract aspires
to restore the plaintiff to the position that preceded the breach. Why should restitution orders be any different
in criminal courts? Do we suppose victims will understand why a criminal court will order payment for a new
window, but need to start a new action to pursue the costs of labour to install the new window?

[25] "Replace" is defined by the Shorter Oxford Dictionary at page 1798 as "to restote to a previous place
...to put back again in a place". "Replacement” means "the act or process of replacing”. The Dictionary of
Canadian Law at page 1060 defines "replacement value" as "the replacement in status quo ante". These legal
and common usages support the full cost of repairing the damage, not just the cost of new parts. In this case,
the keys taken by the offender required replacing all locks. Total replacement costs, including purchasing and
installing new parts, amounted to $690. All of these costs are within s. 738(1).

[20] ii) Losses Caused by Crime: The remaining costs, arising from time spent viewing the videotape
and preparing the case for court, are not covered by s. 738(1). These costs do not involve property damage, but
relate to the time the victims were called upon by the justice system to prosecute the crime through the system.

[27] Witnesses are modestly compensated for their time and travel expenses. Their participation is an
inherent part of their responsibility as a citizen. A case could be made for covering some victim expenses
beyond the coverage normally provided to witnesses. Based on the principles of restorative justice, the
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offender should be the first place to seek compensation for a victim's expenses. What an offender
cannot cover should be covered by the state, since the state relies upon a victim to successfully prosecute
violations of state laws.

[28] Conclusion - Restitution Orders: Changes to the scope of victim compensation are needed to assist
in the healing journey of victims and to foster their sense of fairness in the justice system. For instance, the
legislative distinction between compensation for property damage and for bodily harm does not always work.
For bodily harm, but not for property damage, restitution covers loss of income. In this case, the property
damage to the hotel resulted in a loss of income that is not covered. Broadening the scope of restitution
provides meaningful alternatives to jail and enhances victim participation in and respect for the justice system.
Criminal courts owe victims the duty of making reasonable efforts to ascertain and award restitution for the
losses caused by crime. Few victims will understand or accept the proposition that what they cannot get a
criminal coutt to do, they might get a civil court to do. It must remain the victim's choice. Within reasonable
limits, victims should be able to apply to either court. Why force them to take further civil action if all or most
of the damages can be ascertained in a criminal court?

[29] Pursuing their damages in a civil court is not always easy. Victims must start all over again. They are
entirely on their own in bringing the offender to court and in proving their damages. Victims of sexual abuse
proceed without the protection of post-O'Connor legislated shields. Victims whose claims exceed the limits in
small claims court face the formidable hurdles of civil action that cause even litigants with deep pockets to
hesitate.

[30] In many respects, what appellate courts assume victims want does not accord with what researchers
find that victims want (A. Sanders, Taking Acconnt of Victims in the Criminal Justice System: A Review of the Literature
(Edinburgh: The Scottish Central Research Unit, 1999) or with my experience of what victims want. While
some victims want revenge, as expressed in harsh sentences, most victims want their losses covered. The more
victims are involved in the system, in my experience, the more the focus shifts from revenge to compensation,
from punishment to rehabilitation. If criminal courts had access to a more comprehensive means of addressing
compensation, directly from offenders and indirectly through a victim compensation fund, for many victims
compensation could be a more satisfactory part of a sentencing plan than harsh penalties. A comprehensive
compensation option, in many respects, serves the interests of victims, offenders and the community.

PART II - VICTIM PARTICIPATION

[31] In the past decade, the victims movement has carved out an enhanced role for victim involvement in
sentencing. For many, the gains are not enough. At least it is clear -- the question is no longer whether victims
should participate, but how they will participate.

[32] The experience of the victims in this case, and in many other cases, both in the courtroom and in
circles, warrants searching for ways to respond to the legitimate and compelling claims by victims for
meaningful involvement in sentencing. We must find ways to do so that respect the fundamental principles of
justice.

[33] In this case, the victims attended all sentencing hearings. They filed victim impact statements and made
oral presentations. They wanted the court to know that on a previous occasion they had given the offender a
break for a similar offence. In privately working out the previous incident, they had accepted the offendet's
apology and believed they had developed an understanding and trust. They wanted to share their sentiments
and information about the offender. They had very definite ideas about an appropriate sentence. Most of their
remarks were opposed by both counsel.

[34] The law is clear. A victim may address the specific harm suffered, but not express either their views
about the offender or about the sentence (R. v. Gabrie/ (1999), 137 C.C.C. (3d) 1 (Ont. Sup. Ct.); R. v. Friginette
(1994), 53 B.C.A.C. 153; R. v. Coeblo, [1999] O.J. No. 2255 (Sup. Ct.) (QL),; R. v. Bremmner (2000), 138 B.C.A.C.
200). This limitation is imposed not by legislation, but by the courts. The Criminal Code, in s. 722, describes the
procedures for completing a victim impact statement. Nothing in these provisions precludes or provides for
any further victim involvement.
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[35] Victims have been allowed to express their views about the offender and about the sentence in
conferences, circles and in other restorative justice sentencing processes (Gabriel, supra, at 15). Victims have also
been allowed to comment about the offender and the sentence when both counsel agree (Re: Regina and Antler
(1982), 69 C.C.C. (2d) 480 (B.C.S.C.)) and, curiously, when victims are supportive of the offender (R. v. Hardy
(1976), 29 C.C.C. (2d) 84 (Qué. Sup. Ct.).]2] These practices are exceptions to the clear line courts have drawn
preventing victims from commenting on the offender or on an appropriate sentence. With respect, drawing the
line at this point is untenable. After examining reasons for and against involvement, guidelines are proposed for
more meaningful victim involvement in sentencing.

[36] Factors Supporting Enhanced Involvement: In this case, the victims listened silently as the
offender was treated as a first-time offender. They heatd a joint sentence submission that fell far short of their
belief that "the maximum allowable sentence should be imposed". They left in the midst of legal submissions
over whether they could participate. What more they may have said in court will now be said within the
community. When courts shut down their voice, it is not difficult to appreciate why many victims, even those
who do participate by way of victim impact statements, are dissatisfied with the justice process (Sanders, supra,
at 2). Enhanced victim involvement, if properly supported and informed, can advance not just the interests of
the victim, but also of the offender, community and justice system.

[37] 1. Victim Interests - Not all victims want to participate. Those who do not may have had, or
heard about, a bad experience as a victim, or perhaps the system did not appear to sufficiently welcome their
participation. Unfortunately, in some respects, the justice system continues to primarily function on attitudes
and values that stem from a time when victims were largely ignored except to the extent they were essential for
a trial. The justice system is just beginning to respect the interests of victims. When they are propetly respected,
more victims will become involved.

[38]  Most do want to patticipate (E. Erez. & P. Tontodonato, "The Effect of Victim Participation in
Sentencing on Sentence Outcome" (1990) 28 Criminology 451) and initially perceive themselves as a party in
the process. They soon realize they are not. They hear the prosecutor, defence counsel, probation officer and
court worker make submissions and interact with the judge about "their crime", while they are relegated to sit
in the gallery as a spectator:

It is my pain, not theirs. It happened to me, not to them. It is my crime to speak about, not theirs. What
do they know about my feelings? (Victim, after a sentencing hearing, Carcross, 1993)

[39] Victims often know more about the offender than any of the professionals entitled to participate:

What they don't know about [the offender] would amaze them. All that stuff they said in there [court] was
crap. They know little about what is really happening in his life. The process is a joke -- a very bad joke --
because it doesn't deal with the real wotld. I know more than they do. Most people in the community
know more -- know what's going on. The court hasn't a clue. They rarely get it right because they [the
courts| know so little. (Victim, after sentencing hearing, Haines Junction, 1994)

[40]  Dispatched to a minor role, victims watch as the process fails to "get it right". Victims believe
their pain gives them a right to speak.

[41] People facing difficult, distressing experiences may seek help, but most expect to retain control
over how the help sought impacts on their lives. In the very least, they want to participate in shaping
outcomes. Why do we think victims of crime are any different?

[42] Studies suggest a victim impact statement does very little to answer most victims' desires to
participate in shaping decisions that directly affect them (Sanders, su#pra, at 40). Some commentators
suggest that victim impact statements are only "successful in maintaining the time-honoured tradition of
excluding victims from criminal justice with a thin veneer of being a part of it" (E. Erez, L. Roeger & F.
Motgan, "Victim Harm, Impact Statements and Victim Satisfaction with Justice" (1997) 5 International
Rev. Criminology 37 at 37). Victim impact statements serve a purpose, albeit a very narrow one. They
detail specific damages and losses and provide a description of the impact of crime. Victims want more.
They particularly want to influence outcomes. There is a widespread recognition that direct participation
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offers the "greatest beneficial effects and the fewest detrimental effects"”, not just for the victim, but for
the justice system (Sanders, supra, at 41).

[43] In telling their story, victims remind the court that crime is not just about breaking a law, but also
about the harm done to a person:

I just wanna have a say. To be recognized as important -- you know, that my story can be heard.
(Victim, sentencing, Whitehorse, 1994)

[44] Telling their story in court can be therapeutic. Victim participation can enhance their self-esteem
and assist in closute (K. Roach, Due Process and Victims' Rights: The New Law and Politics of Criminal Justice
(Toronto: University of Toronto Press, 1999) at 292). By speaking directly to the offenders, judge and
community they begin to tap their anger and pain. Significant therapeutic advantages for victims flow from
having a voice, and harmful effects atise from feeling silenced (R.P. Wiebe, "The Mental Health
Implications of Crime Victims Rights" in D.B. Wexler and B.]. Winick, eds., Law i a

Therapentic Key: Development in Therapentic Jurisprudence (Durham, N.C.: Academic Press, 1996)). Whether
victims need to denounce or support an offender, the experience of being given a voice, of being heard
and their interests recognized as important can, for some, be instrumental in their recovery.

Most of what I expected in the citcle -- you know, that it would be difficult for me and that it wouldn't
make much of a difference, e¢h -- was just plain wrong. But you know, I didn't expect to speak as much as I
did -- didn't expect people would listen like they did, eh. And the biggest surprise -- as hard as it was in the
circle -- was how it helped me get to a good or better place in my life, eh. (Victim, Circle Participant, Post-
Circle Comments, 1993)

[45] How can filing a restricted victim impact statement and sitting as a silent observer in the public
gallery be expected to promote closure or rebuild self-esteem? Currently, jurisdictions limiting a victim's
participation to a victim impact statement enjoy much less success in meeting the objectives of increasing
victim satisfaction than those jurisdictions which offer greater participation (Sanders, supra, at 41). If we
intend the justice system, in the very least, to do no more harm to victims, we need to do more for victims.
While all the needs of victims cannot be met in a court, the failure of other agencies to respond provides
no reason for courts not to do more.

[40] Victims precluded from direct participation in shaping sentencing decisions regard the process as
excessively focused on the plight of offenders. This emphasis on offenders is likely to intensify. As courts
respond to the calls to minimize the use of jails and maximize community and other resources to
rehabilitate offenders (Gladue, supra), the imbalance in the focus of the justice system between offenders
and victims may worsen. This imbalance feeds their impression that the process is neither fair to, nor
respectful of victims.

[47] A sense of fairness is often more related to process than to outcome. Meaningful participation in
the decision-making process induces feelings of fairness and, in turn, fosters acceptance of outcomes.
When victims participate directly in restorative justice processes, victims find the process the process fair
and their emotional needs more effectively met than in court (Sanders, su#pra, at 15). Often just being
invited to participate, even if they do not, regardless of the outcome, increases victim satisfaction with the
process. Victim satisfaction is often more related to the degree of their involvement than the outcome of
the process (Sanders, s#pra, at 31). The more participatory the process, the more satisfied the victims (A.
Mortis, "Giving Victims a Voice: A New Zealand Experiment” (1993) 32 Hatvard L.J. at 304). The more
victims know, the more they want to know. However, it is not just more information, but more
involvement in shaping sentences that improves their satisfaction with the process (A. Sanders, et al.,
"Victim Impact Statements: Don't Work, Can't Work" (2001) Crim. L.R. 477 at 452).

[48] My experience is anecdotal and selective, as most of the victims I have spoken to approached me.
On this limited sampling, victims who have been able to speak, either in the courtroom or in a circle, are
very appreciative for the opportunity. Most important, they begin to move beyond their anger, beyond the
dark space the crime has driven them into, when their voice is heard and respected. For the most part,
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judges do not hear the wrath, frustration and pain victims feel when shut out of the process. If we were
more exposed to the impact of our processes, we might be a lot less content with how the process
functions.

[49] The changes driven by restorative justice have largely been shunted off to community initiatives.
Courts have accepted an expanded voice for victims in community initiatives, such as circles, conferences,
and diversion, but not in the couttroom (Gabriel, supra). Is it that judges cannot appropriately respond to
victims but communities can? Judges can and should take the time to hear from and respond to victims.
Victims deserve a full explanation from the court about how the sentence imposed incorporates their
interests or why the sentence they seek cannot be. The reasons given for a sentence must address all
affected interests. To do so, all interests must be heard. In neither hearing nor responding to victims, the
court engenders their disrespect for the process and may intensify the harm caused by the crime by failing
to respect their interests. As in restorative justice processes, the court can do much more in addressing the
needs of victims without undermining the rights and needs of offenders.

[50] 2. Offender Interests - When victims participate in the process, their voice has a salutary
impact on offenders in two ways. First, their voice shifts the handling of crime from a legalistic and
tactical, adversarial game to the intimate and difficult human interaction that it is. Offenders need to hear
and experience the human dimension of crime. The pain, anger and suffering of victims leaves little room
for offenders to gloss over their criminal behaviour. For example, in break-and-enter offences, offenders
tend to diminish the severity of their actions by assuming it is "just about property ... they had lots of stuff
in that house. What we took didn't amount to much. Besides, insurance will cover it." (Young offender,
private discussion, 1994) When they hear the pain of victims, whose feelings of safety in their homes has
been violated, their crime takes on a significantly different meaning:

I never thought about that -- man, when they started crying, I could see their pain, eh. Man, that got to me.
Like, really, I never thought about that, eh. You know, they're right -- how can they even feel safe in their
own home after what we did. (Young offender, private discussion, 1994)

[51] Whatever a victim impact statement may do to "bring home to the offender the consequences of
ctiminal behaviout" (Gabriel, supra, at 11), victims speaking openly to an offender brings it all home to an
offender in a way that cannot be ignored. Some victims want to confront offenders. In preventing these
victims from doing so, we send a clear message that we are protecting offenders from facing their victims.
No wonder victims feel "the system favours and protects offenders. They have a lawyer. We don't. They
can speak to the court. We can't. Shit -- we can't even speak to our offenders in court. You protect them
from our anger. This justice system is an offendet's justice system. That's all it is." (Ex-victim and victim
supporter after court, Carmacks, 1993)

[52] In the very least, offenders ought to face the pain of their victims. They cannot be forced to
respond, but they ought to be forced to listen. It can be much more salutary for offenders to hear about
the human dimension of their crime from a victim than from a judge.

[53] Second, the support, understanding -- even, at times, forgiveness -- of victims has an enormous
impact on the ability of offenders to successfully pursue their rehabilitation plan.

Before, you know, other times in the coutt, eh -- no one from my community showed up, and all I saw
from victims was, like, just anger. I know -- like, guessed -- I guess people hated me. That was a hard thing,
but I learned, I guess, e¢h, not to cate. Now, this time it really helped to know the community supported
me, and I know [the victims] -- well, they kinda support me, too. Makes me feel good about myself. Like, I
think I'm gonna do it this time -- like, make it sobet. (Offender, Kwanlin Dun, 1992)

[54] In shutting down the voice of victims, their anger is intensified. Angry victims can undermine the
ability of offenders to find and retain community support. Especially, but not exclusively, in small
communities an offendet's ability to reconnect to his/her community and to get on and stay on a healing
journey can be affected by what a victim feels about the sentence and about the offender.
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[55] My experience supports the experience of many other judges -- victims, when respected and given
an appropriate means to be heard, are less inclined to reject outcomes and their participation impacts
constructively, both on their healing and on the healing journey of offenders.

[50] 3. Community Interests - Victims' concerns, when denied expression in the court, do not
just fade away. The voices shut down in court are intensified in homes, in community gatherings and in the
media. By allowing and responding to victim inputs in

the courtroom, the courts enable a vital dialogue to occur. This dialogue enables the court to appreciate
the victim's perspective and for victims to hear and hopefully appreciate the coutrt's perspective. When
victims participate, they are more likely to listen and to accept the court's reasons for a sentence. Victim
participation enables the court, in giving reasons for a sentence, to speak not just to offenders, but to
victims and the community as well. If we fail to do so, there is little chance the underlying rationale for our
practices will be effectively explained in the community by anyone else.

[57] 4. Best Interest of Justice System - The justice system benefits in many ways from
meaningful victim participation. The decision-making process is better informed. Outcomes are shaped to
embrace a more comprehensive reach of interests. With a broader base of support, sentences are more
likely to succeed. Overall, victim participation results in better decisions and in improving their
understanding of what the justice system can and cannot achieve.

[58] Many years ago, the Ontario Court of Appeal suggested "the courts do not have to reflect public
opinion ... pethaps the main duty of the court is to lead public opinion" (R. v. Sargeant (1974), 60 Ct. App.
R. (Ont. C.A)) 74 at 77). To responsibly "lead public opinion" about sentencing, courts need to hear from
and respond to victims. Courts cannot assume the Crown speaks for victims. The Crown speaks primarily
for the state. The interests and perspectives of the state and victim can often be very different. Hearing
from the victim is an important part in gaining community credibility for court decisions and for taking
any leadership in precipitating an informed community dialogue about sentencing.

[59] Some fear that an enhanced victim's voice will generate "offender-bashing campaigns and 'get
tough' criminal policies" (C. Ruby, "From Crime Policy to Victim Policy: Reconciling the Justice System"
(1987/88) 13 Crim. L.Q. 126). Conversely, I fear that by limiting the victim's voice we fuel their frustration
and anger, and leave them with no place to go except to the streets to press for harsher penalties. Giving
victims a voice, giving their pain and suffering the respect it deserves, and allowing them to participate in
the dialogue about "their crime" provides a more direct and meaningful expression of their interests. We
need to have more confidence in our system and in victims. The system can be understood and accepted
by most victims if they are not shut out. Victims can appreciate and respect the principles governing the
justice system if we invest the time in supporting, explaining and involving them in a meaningful way. It is
not by involving them, but by shutting them out, that "offender-bashing campaigns" are galvanized.

[60] Summary: The pressure from victims for a greater voice is both relentless and compelling. The
advantages of including the victim in a more meaningful way are clear. By assessing the factors that have
denied or restricted victim participation, the means for engaging victims in a more meaningful way can be
explored.

[61] Barriers To Increasing Victim Participation: Many judges throughout Canada have gone much
further than the appellate court boundaries allow. Judges who actively invite victims to speak about a
possible sentence and the totality of their experience have not encountered the difficulties anticipated by
appellate courts.

[62] Each step towards meaningful victim participation has not experienced inordinate difficulties. The
alarms of fear set off by initial plans to introduce victim impact statements were all false alarms. If
anything, victim impact statements have failed to live up to our expectations to provide a respectful and
effective way to include victims. In Gabriel, supra, at 11, the court summarized what was expected of victim
impact statements:

providing direct evidence of the impact of the crime
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bringing home to the offender the consequences of criminal behaviour

giving the victim the satisfaction of being heard

providing the victim with a sense of regaining control over his/her life

alleviating the frustration of detachment when a victim petceives he/she is ignored

ensuring in sentencing that the victim is not reduced to obscurity -- an intolerable departure from
respect for the personal integrity of the victim

[63] Undoubtedly, victim impact statements serve some of these purposes. However, victims are not
satisfied with the level of participation provided by victim impact statements (Sanders, s#pra). A more
direct victim voice to speak not just about damages, but also about their perspective on the offender and
sentence, realizes all of these purposes in a more substantial manner than a victim impact statement.

[64] The challenge is not to hold the line drawn by appellate courts, but to explore how to maximize
victim participation without unduly undermining the fundamental principles of the justice process and
without causing the problems flagged by appellate courts. Exploring how to enhance the victim's voice
begins by assessing the barriers currently used to oppose more than the stilted participation granted by
victim impact statements.

[65] The reasons commonly trotted out to deny victims the ability to speak about an offender and to
express their view about an appropriate sentence are:

Sentencing is a two-party process involving only the state and the offender
Courts are not a social agency

Victims will be disruptive to the court process

Victim participation will produce sentencing disparities

[60] Two-Party System - Courts constantly remind victims seeking greater participation that sentencing
"is not a tripartite proceeding. A convicted offender has committed a ctime -- an act against society as a
whole. It is a public intetest, not a private intetest, which is to be served in sentencing." (Gabriel, supra, at
12). In adhering to this notion, criminal courts shunt victims off to civil courts to redress their wrongs
(Gabriel, supra, at 2).

[67] The notion that the criminal justice process is, for all purposes, exclusively a two-party system is a
remarkable example of the arbitrary division of responsibilities that cripples government and, until wiser
counsel prevailed, had stymied the growth of contemporary businesses. The more progressive
corporations recognized their challenges cannot be divided and delegated to separate agencies to address
(P. Senge, The Fifth Discipline: The Art and Practice of The Learning Organization (New York: Doubleday, 1994)).
Those governments and businesses that continue to do so, continue to fail, regardless of how many
additional resources they invest in truncated approaches. Successful corporations realize that an integrated
collaborative approach that generates the capacity for a systemic analysis of the problem and wholistic
responses is required (C. Argytis, Overcoming Organizational Defences, New York: Prentice Hall, 1990)).
Similatly, the challenges facing sentencing courts call for holistic responses that build on a systemic
analysis of how many factors interact. Restricting the voice of victims diminishes the court's ability to
integrate key factors that the victim can contribute to developing holistic sentencing plans.

[68] In a restorative justice process, participation is encouraged from all facets of the community

interested in or affected by the crime and the resultant sentencing plans draw from the perspectives and
resources of all participants. This is precisely as it should be.
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[69] Any longstanding notion, such as the exclusivity of a two-party criminal process, must be regularly
questioned to determine if its rationale remains relevant and if it continues to effectively advance current
public interests. The longevity of any practice is not sufficient reason to retain it. There must be more.
Incantations to "time immemorial" practices are often offered up as an emotional defence against pressing
needs for change. As Hans Mohr, in his characteristically penetrating insight has warned: "References to
'times immemorial' contain as much forgetfulness as they contain memory and ate largely used for the
purpose of legitimation when other grounds cannot be found or cannot be disclosed." (J.W. Moht,
"Criminal Law: Is There a Legal or a Social Logic Left For Its Renewal?" in P. Fitzgerald ed. Crime, Justice
& Codjfication (Toronto: Carswell, 19806) at 33). We seem to have forgotten the important role victims and
communities played when they shared responsibility for dealing with conflict. At one time, victims had a
paramount role in working through offences against their person or property. The reasons that supported
the state's assumption of responsibility several hundred years ago, if valid then, may not be today.
Certainly, the almost exclusive role of the state, and relatively minor role of the victim, watrrant
reconsideration.

[70] In the very least, exploring avenues for according victims and communities a more meaningful
voice without granting full-party status can retain what is essential for court-based sentencing process and
give way on what is not.

[71] From the perspective of victims, the question is not whether they should be granted a special
status; they already have one. The question is whether this special status can be enhanced without
undermining the fundamental principles of justice and without adversely impacting on the sentencing
process. The answers to both questions, based on experience in the courtroom and in restorative justice
forums, is yes. Many American states (35) have relied on legislation to grant victims the ability to submit
their views about an appropriate sentence (R. Elias, ctims St (California: Sage Publications, 1993).
These legislative innovations have not caused havoc with their two-party adversarial court process. There
are ways to maintain the integrity of a two-party system in sentencing and grant victims a more meaningful
participation. The right to call evidence, to cross-examine, or to appeal is not required to afford victims a
more significant voice in sentencing.

[72] Court: "Not a Social Agency" - In justifying the limitation on a victim's involvement, the court in
Gabriel, supra, at 12 noted that the trial court was "not a social agency". It is as if being regarded as a social
agency demeans the purity of a legal response to what, in almost every sentencing, is principally a social
problem. What is important is not the maintenance of truncated responsibilities, but an openness to what
is required to "get it right".

I don't give a damn what the law says, what you say the law says, or what some appeal judges say it is. But
if you don't get it right -- get it right for this offender, for this victim and for this community -- the mess
this crime creates will get a lot worse. (First Nation leader, Haines Junction, 1993)

[73] "Getting it right" in very few cases calls for only legal responses. To "get it right", those with skills
honed for courtrooms need to acknowledge their limitations and welcome collaboration with those who
possess the skills and resources to ensure sentences contribute to "getting it right".

[74] Breaking the cycle of criminal behaviour that locks many offenders into recidivism and thereby to
progressively longer jail sentences requires engaging resources that social agencies can bring to sentencing
(treatment, training, housing, literacy, financial and other supports). These resources are often required to
extract the full potential of sentencing as a catalystic force for change. While the court is not a social
agency, it can provide the opportunity for many social agencies to combine their services with those of the
coutt to forge a plan that serves the interests of offenders, victims and communities.

[75] Will Increase Sentencing Disparities - Some fear that giving victims a voice will produce harsher

penalties (Awntler, supra; R. v. Robinson (1983), 38 C.R. (3d) 255 (Ont. H.CJ.)). These concerns presume the
vengeance and anger of victims will unduly influence judges. These presumptions portray an unflattering
impression of victims and judges -- a portrayal that is not borne out by experience.
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A study of victim opinion statements (includes victims' views of offenders and of appropriate
sentences) used in sexual assault cases found little significant impact on outcomes (A. Walsh,
"Placebo Justice" (1986) J. of Crim. L. and Criminology 120).

A broadly based survey of different types of victim input concluded that the fear sentences will
be distorted and made more punitive as a result of victim participation was unwarranted (For
research, see Sanders, supra, at 40; Erez, supra, at 457. For contra-opinion, see H. Rubel, V7ctim
Participation in Sentencing, (1985-86) 28 Crim. L.Q. 2206; Stuart, D., Annotation (1984), 38 C.R. (3d)
256).

[76] My experience with restorative justice practices here and in other jurisdictions principally indicates
that victims, when given a full opportunity to patticipate, are not as interested in being as punitive as is
commonly assumed. In circles, when offenders take full responsibility for their actions and demonstrate
earnest attempts to be rehabilitated, victims are generally less interested in jail sentences and more
interested in sentences that reflect, in a concrete manner, what offenders will do to take responsibility for
past actions and to change future conduct. The more victims patticipate, the more they know about the
offender, the offender's family and community, the mote likely they will support a constructive sentencing
plan that avoids or drastically reduces dependence upon jail.

[77] Often victims call for jail sentences because they are not aware of alternatives or of the costly
ineffectiveness of jail (Rubel, s#pra, 236). In circles, victims apprised of alternatives often support
sentencing plans that avoid or minimize dependence on jail.

[78] Introducing the victim's voice worties some that the neutrality of the court will be compromised
(R. v. Porter (1976), 33 C.C.C. (2d) 215 (Ont. C.A.) at 220; Gabriel, supra, at 16). While many justice
professionals seem to share this opinion, none of the research I found validates this assumption. Courts
have not been swayed or compromised by victim participation (Sanders, su#pra, at 34). If anything, public
petception of the court's neutrality may be morte jeopatrdized by shutting out the victim.

[79] 3. Disruptive Effect of Vengeful Victims -In Gabriel, supra, at 13, the court suggests that a
"runaway model" of victim participation would fill the court with victims, who cannot distinguish between
vengeance and retribution. They will come to court screaming for offenders to be harshly punished.

[80] The screams for vengeance seem much louder, more insistent from victims shut out of any
meaningful participation. What is not expressed in an emotional, but appropriate way in court can be
shouted in anger and frustration in the streets. In both courts and restorative justice processes, the more
victims participate, the more they manifest an understanding of the difference between vengeance and
retribution. It is the insult of being shut down that inflames their pain into vengeance. It is this insult that
contributes to galvanizing political pressures for change around single issues.

[81]  The fear about a "runaway model" also assumes victims cannot understand or respect the court
process. Again, my experience is quite different. My experience suggests that victims, if respected, act
respectfully. Today, victims have access to professional victim services. This access helps victims
appreciate the limitations of the court process and prepares them to effectively participate.

[82]  Finally, the fear of victim patticipation generating a "runaway model" assumes judges cannot
handle outbursts by angry, emotionally charged victims in the courtroom. Extensive training through the
National Judicial Institute, and many other fine programs about victims' issues, about dealing with strong,
difficult emotions, has prepared judges to deal with the strong emotions surrounding crime.

[83] In restricting the victim's view, we seem to assume sentencing can best be conducted by shutting
out the emotions that permeate the process. For what purpose? So that the sanctity of the law will not be
tarnished by emotions? Are we so focused on "head talk" that we cannot permit any "heart talk"? Stripped
of all emotional aspects, sentencing discussions of crime in principally legal terms offends some victims.

I can't believe -- as lawyers battled over the law and spoke about what should or should not happen to [the
offender] no one spoke of the human parts of the crime -- about what it did to my business, my family,
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and about what it did to me. I was hurt and offended that sentencing was not much more than a bunch of
legal talk. (Victim, Private discussion, 1994)

[84] What makes restorative justice processes so much more successful, on many levels, than the
court is the space created for hearts to talk. If we want sentencing to be a pivotal experience for change,
we must engage all the dynamics surrounding sentencing. We fail to appreciate that embracing the
emotional and spiritual dynamics surrounding sentencing enhances the capacity of the sentencing process
to make a lasting, positive impact on the lives of all patticipants. Judges can handle the emotional
expressions of victims. The process may take longer. Some victims may be disruptive. But allowing victims
a voice, especially an emotional voice, can be a constructive learning experience for the offender, the
victim and the court.

[85] Summary: The reasons stacked up against increasing victim involvement fail on several fronts to
hold the line currently drawn by appellate courts. First, most of the reasons (vengeful victims, sentencing
disparities, distuptive interferences) are based on assumptions, not research. Currently, most of the
research substantially refutes the underlying assumptions shaping restrictions on victim participation.
Second, the insistence on preserving a two-party process, although an unnecessarily restrictive view, has
little to do with giving victims a voice. Victims are not seeking patty status, just seeking to speak their mind
about the offender and the outcome. Jurisdictions which have given the victim a voice have not
experienced untold destruction of the process. Third, some courts suggest the legislation in creating victim
impact statements has limited victim participation. That is simply not so. It is not the legislation denying
the victim a voice, but the courts.[3]

[86] Fourth, none of the reasons limiting victim participation address the impact on victims when their
voices are ignored or shut down. Finally, there has not been a satisfactory assessment of how including the
victim in sentencing could benefit the offender, the community and the justice system.

[87] Enhancing Victim Involvement: How victim interests can best be addressed ought to be
primarily left to those who work with victims and whose expertise provides a more informed perspective
than what judges and counsel can glean from their experiences. If the justice system aspires to do no more
harm, and to at least function in a manner that respects those already harmed, any change must be
informed by what actually happens, not by what is assumed to happen.

[88] In this case, as in many others, when a victim's voice is ignored, they feel disrespected. We not
only fail to garner their support for the outcome, but we exacerbate their suffering and generate anger with

the justice system. We must do better -- and we can.

[89]  The following guidelines onght to govern any new measures courts explore to increase victim participation:

No Pressure to Participate - Victims must not be subjected to any pressure to participate. Each
victim must be free of any pressure in choosing whether, how and when they might participate.

Informed Choice- Victims must be fully apprised of their options to participate.

Supported - Any participation must be supported by victim services, community justice workers or
others qualified to provide the level of support each victim seeks or needs.

Reespect - Their voices must be heard and responded to in a respectful manner.

[90] Within these guidelines, a victim can, if they desire to do so, speak about the offender and provide
their view of an appropriate sentence if a victim:

has been fully briefed. Fither a prosecutor victim services worker should brief the victim about:

Y usual range of sentences for offenders

Y relevant sentencing principles
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Y what can and cannot be given weight in sentencing

has met with prosecutor. The prosecutor should brief the victim about the underlying processes
for the specific sentencing submission he/she intends to make. It is not important that
prosecutors represent victims. It is important that prosecutors hear their concerns, explain the
position of the prosecutor in sentencing and assist victims in understanding the limits of the
process. In some jurisdictions, the prosecutors are experimenting with directly communicating
with victims (Erez & Tontodonato, su#pra, at 458).

In Yukon, the Crown aspires to spend time with victims and maximize their awareness of the
process. Yukon prosecutors have created procedures to ensure the input of victims is sought with
respect to major decisions and that victims are provided with clear and comprehensive
information about the legal process. These procedures include:

Y being available before court to speak to victims

Y working with the victim service worker to ensure victims are aware of what is
likely to happen in court

Y communicating the victim's position, needs and concerns to the court; and

Y meeting with the victim after court to explain what happened in court. (Taken
from Crown protocol for DVTO Court)

is aware of overall circumstances. Preferably, victims who wish to speak should be in attendance
for all of the sentencing hearing to be fully aware of the overall circumstances. If not in
attendance, before participating a victim service worker should update the victim about what the
offender has done and about any relevant evidence submitted to the court. "If more were
explained, less would appear unfair, insensitive or incomprehensible." (Sanders, et al., supra, at
453). Victim services are filling in more of the enormous gaps in victim understanding of the
process.

All professionals in the system must make an effort to explain the process and keep
victims updated on all developments in the case. It is important to hear the perspective
of the victim at the time of sentencing (Erez & Tontodonato, supra, at 5406).

Victim inputs should reflect what has happened since the crime. Victims are
significantly relieved when #nformed that offenders have made important strides towards
accepting responsibility and acting responsibly. Knowledge can change their perspective
on whether to participate and on what outcomes they wish to see.

I did want to participate. I did want to see him go to jail. But it did help me to
get on with my life to know that he was in treatment -- really in treatment, not
just talking about it -- and that people in the community were committed to
see him through it. I got a long way to go, but knowing what he was doing,
who was involved, helped me for sure. (Victim, Circle, Carmacks, 1993)

In some cases, many of these preconditions will be readily waived by the court as the nature of the

case will not warrant such elaborate precautions.

Conclusion: The paramouncy of the public interest in determining an appropriate sentence need

not preclude the victim's input (Contra, see Coeblo, supra; Friginette, supra.

We risk little by exploring ways of expanding opportunities for victim patticipation. We risk more

than we seem to appreciate by hiding behind ancient practices to deny the legitimate needs for an
enhanced victim role in sentencing.
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[94] Victims are much more capable than assumed by the courts of understanding the system and its
limitations, of recognizing and respecting the values inherent in the sentencing process, and of making
constructive contributions in an appropriate, albeit often emotional manner. Trial court judges are more
capable of hearing from victims without being swayed by the emotional dynamics of victim participation
and much more capable of explaining sentencing principles and practices to victims than contemporary
jurisprudence acknowledges.

[95] While each crime is different, and responsibilities for the underlying causes and for resolutions
different, everyone needs to regard crime as an invaluable learning experience. Crime teaches all of us what
is remiss within our communities and families and offers up an opportunity for learning how to work
together, to share responsibility for removing the conditions that render families and communities
vulnerable to crime. No one should be shut out of the process; everyone should be encouraged to
participate.

[96] Courts owe victims not just a chance to speak, but owe them a response. Our body of sentencing
principles purports to encompass the values of out society. Complex and often conflicting, these principles
must be examined and explained in each case. The explanation of a sentence in the context of these
principles is owed to victims, offenders and the community. If the judge does not explain the application
of these principles to the victim, who will?

[97]  Holmes was right: "The life of the law is not logic, but experience." Within the legal community,
we have fallen prey to self-supporting concepts and seem to believe that Holmes' "experience" embraces
only the experience of law within the courtroom. We have increasingly failed to appreciate and learn from
the impact of law on the larger community it is intended to setve. The logic of separating conflicts into
civil and criminal courts is not understood by homeowners, whose sanctuary has been breached by
burglars. Parents of young children brutally slain can neither accept nor respect why they can watch but
not speak. We distespect the victim's experience of loss when we shut down his/her voice in the
sentencing process. If criminal courts shut out the voices of key participants, we cannot except to foster
either public respect for, or acceptance of the justice system.

[98] By stepping back from active interference with sentencing, appellate courts have encouraged trial
courts to develop viable solutions to the specific challenges in each case. To generate viable solutions,
courts must be open to appreciate and respond to the dynamics and needs in each case. Doing so will
require pushing, bending and, at times, breaking longstanding attitudes and notions about sentencing
practices, and especially about victim participation. For sentencing to generate pivotal changes in the lives
of victims, offenders and the community, courts must be open to question longstanding legal practices.
What ought to be continued is what continues to work -- not just to advance the purity of legal interests,
but to advance the much broader interests of developing a constructive, relevant, effective sentencing
process that serves all affected interests. No institution that ignores voices for change survives. If we
exclude victims, if we fail to directly face and respectfully explain the principles and practices that shape
our processes, we will not survive as a valuable contributor in responding to the harm crime imposes.

They done made themselves kinda useless by not payin' attention to what's goin' on. Shuttin' down on
people or change -- soon enough and sure enough shuts you down. Any damn fool gotta see that. (Willie
Can, 1968)

[1] Delegating to a probation officer the task of working out the amount of restitution with the victim and
offender has been condemned by Appeal Courts (R. v. Shorter and Shorter (1976), 29 C.C.C. (2d) 528
(B.C.C.A)); R v. Hudson (1981), 65 C.C.C. (2d) 171 (Ont. C.A.)). Given the choice (especially on circuit) of
postponing a sentence for several months to acquire more reliable information that will readily resolve a
dispute over the amount, and ignoting a victim's request for compensation, another option must be
created. If only the amount of damages is unclear, but the range of damages is roughly known, a sentence
can be imposed and restitution fixed at the high end of the range, leaving the exact amount to be
determined at a review.
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2] Victims should not only be permitted to speak if the offender consents or if their input is supportive.
This basis for victim input suggests only appeased victims can speak and that offenders have a veto over
victim participation.

[3] While courts have been reluctant to open the door for victims to be heard, the Legislature, in the
proposed new Act to deal with young offenders, seems to embrace the idea fully. Section 18(d)(iii): Victims
should be provided with information about the proceedings and given an opportunity to participate and be
heard (emphasis mine).

3.5. Restorative Justice in the Yukon - 19997

—  Seven (7) communities perceive that the services provided to communities should be increased.
— Among the suggestions were:

o the possibility of opening more satellite offices

O  opening a group/safe home

o addressing sexual abuse before it becomes a problem

O information: increasing communication to victims regarding the outcome of trials.

3.6. A Framework for Community Justice in the Western Arctic — 19998

—  The Yukon has adopted a victim-centred approach as one of its main principles.
—  Any proposed action for an offender takes into account the impact of that action on the victim.
—  The approach is applied through an "Integrated Case Management Policy and Procedures" that
encompasses correctional facilities, adult probation, batterer programs, women's counselling
programs, victim services and the sex offender risk management program.
—  Based on a. cognitive social learning model, offender programming has been implemented in the

institutions and in the community.

3.7. Alternative Measures in Canada — 1998

Role of the Victim
Depending on the victim’s willingness to become involved, the victim may play a significant role in the
alternative measures process.

Youth: The role of the victim in alternative measures programs is often largely defined by the victim’s
willingness to become involved. The interests of the victim are generally considered in the determination of the
Crown Prosecutor to refer to young person to alternative measures and if the victim is involved, the alternative
measures agreement may reflect measures designed to provide restitution or reparation to the victim.

7In December 1998, the Minister of Justice tabled a draft discussion paper on Restorative Justice in the Yukon as part of the government’s
goal of fostering safe and healthy communities. To focus the consultation process, the draft Restorative Justice in Yukon paper and
information pamphlets highlighted a number of issues and questions dealing with correctional reform, crime prevention, policing policy,
victim services and community and aboriginal justice projects. In May-June 1999, the Minister of Justice, the Commanding Officer of the
RCMP and members of their staff visited most of the Yukon communities to hear what Yukon people had to say about the future
direction for Justice in the Territory. During the months of July-August 1999, the comments heard at the public consultation meetings
were included in “Restorative Justice in the Ynkon, Community Consultation Report.” Copies of the report were made public.
8 Campbell Research Associates, Kelly & Associates, Smith & Associates, prepared for Government of Northwest Territories, Department
of Justice, A Framework for Community Justice in the Western Arctic — June 1999
% Statistics Canada, Barry Mackillop, Cotrectional Services Program, Canadian Centre For Justice Statistic Alternative Measures in Canada —
1998, Feb 1999 http://dsp-psd.pwgsc.ge.ca/Collection-R/Statcan /85-545-X1E /85-545-X1E.html
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Yukon Justice policy regarding alternative measures cleatly identifies the importance of the victim in the goals
enumerated for the program. The alternative measures program is seen as a means of providing an informal
(out of court) way of solving problems involving young people in ways that address the interests of the victim,
the young person, parents, and the community. Another goal of the program is to provide a meaningful and
direct remedy to victims of offences and to encourage young people to accept responsibility for their actions.

It is the responsibility of the youth worker or the diversion committee to contact the victim prior to the
interview with the young person, to determine the impact of the offence upon the victim, the victim’s wishes
about the most approptiate mode of reparation, and to invite the victim to participate in the patent/youth
interview.

According to alternative measures policy, compensation in the form of either cash or service for the victim
shall be required in full or to the victim’s satisfaction, where reasonably possible.

In cases where the victim agrees, compensation may be made directly by the young person to the victim.

Adult: There are currently no alternative measures programs for adults. Yukon Justice is, however, in the
process of developing a program with the intent of modeling the program on existing alternative measures
programs for youth.

3.8. Building Community Justice Partnerships — 1997 10

3.9. Exploring the Boundaries of Justice: Aboriginal Justice in the Yukon — 1992 1

Family Violence
—  Family violence issues are presented in a fairly consistent manner in all communities.
o In non-professional interviews, respondents initially claim that few family violence incidents exist.
o During the course of an interview, however, there is often a return to the subject and a statement
that family violence was worse when more people were drinking but it exists still and is rarely
reported.
—  Victims reporting of sexual assaults is similar in communities except in Teslin where discussions and
disclosures of sexual assaults are more frequent.
o A greater tendency to report was also indicated in Ross River.
o Itwould be useful

Victim-Related Research
—  The Victim Assistance Programs should be monitored and evaluated regularly to ensure that it is meeting
its objectives and the objectives are still relevant.
o Any victim components of community justice projects should be assessed.
o  Research should be conducted by community into nature and extent of victimization, and
the implications of alternative dispute resolution mechanisms for victims, particularly
women should be assessed.

3.10. A Review of the Justice System in the Yukon —1986 12

10 Stuart, Barry, Building Community Justice Partnerships, 1997, Available from Aboriginal Justice Learning Network and Department of
Justice Canada http://canada.justice.gc.ca/en/ps/ajln/res.html

! Laprairie, Carol, Report to Department, Yukon Territorial Government, First Nations, Yukon Territory, Justice Canada, Exploring the
Boundaries of Justice: Aboriginal Justice in the Yukon, September 1992.

12 Wright, John and Joanne Bill — A Review of the Justice System in the Yukon, 19 December 1986 — The Government of the Yukon, in

response to concerns expressed about the justice system, appointed a panel to review the Justice System in the Yukon.
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The topic of “Victims of Crime” was the most poignant topic discussed during this Review.

o Needs not addressed: There was a great number of observations around this subject which
established the common theme that the problems of victims were not addressed by the
justice system.

o  This theme extends to the victim’s family, community and to other witnesses of crime.
Safety/Fear: In regard to witnesses the feeling was exptessed that there was a growing reluctance to testify
against accused persons because of fear of retaliation.

Family Violence: The subject of family violence was addressed during the discussion of victims.
o It was a subject greatly commented on during the meetings in the communities.
o Women and children are being subjected to violence by large numbers and the submission
made by the Status of Women’s Council and the Report of the Task Force on Family
Violence confirmed the communities’ observations.
Recommendations

o  Staff and financial resources be committed to implement the recommendations made in the
report of the Task Force on Family Violence.

o Victims of Crime Compensation Program with Workers’ Compensation Board be broadly
advertised throughout the Yukon and that persons be encouraged to make application for
compensation to that Board.
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4. Relevant Documents, Studies and Practices — Other Northern Territories
4.1. Victim Questionnaire — NWT 13

- Did you take part in the (community justice) process yourself?

No U I sent somebody to speak for me; U Yes, I went myself [J
¢ OR sent a victim impact statement.

- Why not? (can check more than one answer)

Wasn’t told about it; didn’t know it was happening [

Afraid of offender, offender’s friends, or offendet’s family [

Didn’t think the committee (ot forum) would listen to my opinions U
Wasn’t important/couldn’t be bothered U

Other (specity) O

- (If “yes” or “sent somebody else or a statement”) Do you think the committee (or forum) listened to
what you (ot person sent in victim's place) had to say? (or what your statement said)?

No O Yes O

Why not?

- Do you think the agreement that was reached with the offender was a good one or not?

No O Yes O Why or why not?

- What do you think is the best way to handle this type of case?

Court [J Community justice process [ Another way [ (what way? )

Why?

- Is there anything else you would like to say about how the community justice process was handled, or
how it could be improved?

13 Northwest Territories Community Justice Evaluation Framework

Page 33 of 100



Research Framework for a Review of Community Justice in Y nkon
Community Justice — Victims

4.2. Federal Prosecution Service Review — The North - 2001 14

Unique Prosecution Environment

—  Prosecutors in the North spend a great deal of time doing witness preparation, explaining the process,
reviewing statements, and keeping witnesses informed.

o  The assistance that Victim Witness Assistants (VWAs) provide to the Crowns in Whitehorse,
Yellowknife, and Iqaluitis invaluable both in terms of cross-cultural awareness and insight into the
special needs of victims.

o  Expanding the number of VWAs, and actually locating these people in the communities, would
produce significant benefits.

®  Victims would be better prepared for court; Crowns would have some valuable time freed-
up; Crowns could be confident that the victim/witness was receiving the time and attention
required; and, hopefully, the victim would feel less hostile to the process.

=  Further, involving Inuit, First Nations, or Métis VWAs in the prosecution often provides
some level of comfort for a victim, a benefit that cannot be measured.

—  The daily direct involvement with victims is unique to prosecutions in the North. Crown counsel have an
important duty to victims of crime as well to the other community members who find themselves before
the coutts as witnesses.

o While the prosecutor is neither a victim's advocate nor the victim's counsel, in small Inuit, First
Nations, or Métis communities, this fine distinction is not well understood.

o The reality is that the Crown and the RCMP ate the link between the justice system and victims and
witnesses.

o Victims must be informed of the progress of a case and, especially in cases of sexual abuse, there must
be follow-up with the victim.

o Victims of crimes should be informed of victim services that are available and be encouraged to use
them.

o  Unfortunately very limited community services are available for victims in small communities.

o Victims frequently report a lack of comfort with the services that may be available due to the
closeness of the community members.

4.3. Inuit Women and the Nunavut Justice System — 2000 15

—  Adequate support and services for JPs and justice committees also includes supports and setvices for
women and children who are victims, especially those who decide to participate in JP court or community
justice initiatives. 101

o  For these reasons, all victims who have the choice of participating in community-based
initiatives, at a minimum, require support to make an independent decision regarding their
involvement.

o Anything less than a fully supported right to decide, has the potential to make the community
based initiative as coercive as, and therefore no better for them than, the Euro-Canadian justice
system can be.

Victims/Complainant Consent!®

—  Please notice that we are not making a recommendation that the section regarding alternative measures
include a condition that states the victim/complainant must be fully informed and consent to the
alternative measure.

14 Depattment of Justice Canada, Federal Prosecution Service Review, Part Six: The North,
http://canada.justice.gc.ca/en/dept/pub/fps/rpt2. htmlI#PARTG

15 Depattment of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald
Division, Inuit Women and the Nunavut Justice System, 2000-8¢, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.
16 Pauktuutit, Inuit Women and the Administration of Justice, Pauktuutit, Phase II: Project Reports -Progress Report #2 (January 1, 1995 -
March 31, 1995) -Appendix #6 - Minutes of Proceedings and Evidence from the Standing Committee on Justice and Legal Affairs
Respecting: Bill C -41, Tuesday February 28, 1995, Witnesses: Inuit Women's Association of Canada . cited in Department of Justice
Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the

Nunavut Justice System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.
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o We have specifically avoided this recommendation, although it is one we see appearing judicial
decisions as conditions for conducting a sentencing circle.

o To place the onus once again upon the victim, isolates her and may result in her being further
victimized should her wishes differ from those of the accused.

o Such a condition, ignores the reality facing women and children who are victims of abuse, it
ignores the power imbalance that exists between the abuser and victim and, in many instances in
our communities, the power imbalance between the victim and her community.(p: 85:15)]

—  In making this a condition, the judges are assuming that all members of the community have equal access
to information and equal opportunities to speak out.

o  This is not the case.

o0 The barriers preventing women from fully participating in these decisions must be addressed if all
members of the community are to participate in a meaningful way. (p: 85:15)

—  Without proper consideration of the interests and needs of the victim, the offender and the community,
committees may increase the vulnerability of women and gitls."”

o To date, justice committees have been perceived by Inuit women to inordinately focus on the
offender."®

o This perception reflects the point of the NSDC that committees have been used as a tool by
defence counsels.

Advocacy support and confidential protections!?

—  The issue of lack of support and protections are indirectly addressed in this comment to ensure aboriginal
women and men requiring the same level of services available to other victims and offenders in Canada.

o This reference, which implies that women and men now have the same level of services and that
these should not be diminished, minimizes one of the major criticisms raised by Pauktuutit with
respect to these community-based initiatives.

o  Pauktuutit is very clear that unless services are in place to provide support to both offenders and
victims and do not rely on these services being provided without additional resources - to train
and pay those involved-alternatives are not welcome.

— Itis important to identify the success of the implementation of these alternatives is conditional upon the
necessary infrastructure being implemented or already in place- such as victims service workers, male
batterer counselling program, in addition to the social worker and addiction's counsellors in the
communities.

o This point again relates to the eatlier one on credibility and accessibility of alternatives.

o The issue of credibility of an alternative will arise if it is poorly funded and not accountable; these
issues must be addressed so that the choice between the existing system and alternative does not
come down to which is better funded and able to support, assist and protect the woman.

o  If this is the basis of the decision, the alternative will never be seen to be credible in the eyes of
the woman, young girls and children who are the victims in these cases.

—  The women working with Pauktuutit on the Justice Project have been very clear in stating that one of the
reasons the existing system is not working is because they don't have the advocacy services available in
other parts of Canada, and other services available to victims and offenders found elsewhere.

o This raises a general point/issue that I think is missing and perhaps a separate paragraph undet
the Aboriginal Women section is required.

o  Any alternative, be it traditional or a community-based conventional initiative, must have the
necessary infrastructure in place to sustain this alternative, including trained and skilled
community service providers who are paid for their services.

17 Griffiths et al., Crime, Law and Justice Among Inuit in the Baffin Region, NW'T, Canada, 1994. . dited in Department of Justice Canada,
Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut
Justice System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.

18 Nightingale, “Just Us” and Aboriginal Women, 1994..32. cited in Department of Justice Canada, Research Repott, Research and
Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut Justice System, 2000-8e, March
2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.

19 Pauktuutit, Memorandum from Pauktuutit Justice Project Coordinator to General Counsel of

Aboriginal Justice Directorate, David Arnot, Comments on the Justice Memorandum,

November 7,1995 cited in Department of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with
Linda Archibald Division, Inuit Women and the Nunavut Justice System, 2000-8e, March 2000,
http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.
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o If an alternative is reliant upon a significant volunteer component, it will be unreliable and can
vary considerably in level of services, it also means that existing, over-utilized community
resources will be further taxed.

o In the new Corrections legislation dealing with eatly release, there is an express provision dealing
with the need to establish within aboriginal communities, half way houses (s. 81).

®  This provisions is followed by a very explicit provision expressing the federal
government's obligation to fund these initiatives.

®  This type of statutory commitment is needed for alternatives we are discussing as well I
think.

—  The reference to "traditional systems" or "practices" implies there is something already in place, waiting to
be implemented by people who are skilled and trained to do so.

o We know this is not the case with respect to Inuit communities.

o This terminology, furthermore, makes it difficult to argue and substantiate the need for funding
to promote activities at a community level that provide opportunities for members of the
community to design community-based initiatives and implement them and to provide training
for community members to deliver these services.

o We must address the need to have infrastructure and services in place prior to implementing a
community-based program or initiative.

—  Furthermore, the requirement for funding of infrastructure and resources associated with the initiative can
also be directly connected to the requirement of funding being conditional on these programs or initiatives
having certain safeguards and protections in place for victims that are supported by organizations
representing women before they are eligible for funding.

— A victim must deal and resolve their own pain before they can help others. A victim support program is

needed. (p. 14)

— A need for independent victim advocates to provide support and information to victims. A victims
advocated would also ensure that sensitivity to all the needs of the victim is given by all justice workers. (p.
21
14)

—  There must be a balance between community diversion and the needs of the victim. Victims must be
included in the process if they select to do so. (p. 16) =

4.4. Nunavut Justice Issues — 2000 23

Importance of liaison services

—  Liaison services, such as the Native Courtworker program, victim-witness programs and Inuktitut-English
interpreters are an important element of community-based justice initiatives.

—  These services are essential not only because of the limited resources of the initiatives, but also because the
community-justice initiatives will still have an interface with the Canadian criminal justice system.

20 Department of Justice (Canada), Record of Proceedings: Aboriginal Women and Justice —Consultations - Inuit Women, - November ,
1993 cited in Department of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda
Archibald Division, Inuit Women and the Nunavut Justice System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-

8a-c.pdf.

2 Department of Justice (Canada), Record of Proceedings: Aboriginal Women and Justice —Consultations - Inuit Women, - November ,
1993 cited in Department of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addatio with Linda
Archibald Division, Inuit Women and the Nunavut Justice System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-

8a-e.pdf.

22 Department of Justice (Canada), Record of Proceedings: Aboriginal Women and Justice —Consultations - Inuit Women, - November ,
1993 cited in Department of Justice Canada, Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda
Archibald Division, Inuit Women and the Nunavut Justice System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-

8a-c.pdf.

2 Department of Justice Canada, Research and Statistics Division, by Naomi Giff, Nunavut Justice Issues: An Annotated Bibliography,
March 31, 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-7a-e.pdf
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—  This interface introduces legal obligations on the part of the community-based initiative.
o These programs attempt to assist them in meeting those obligations and meeting their needs.

4.5. A Framework for Community Justice in the Western Arctic — 199924

Concerns
Protection of Victim Rights

—  The literature has noted that the rights and needs of vulnerable groups such as women and female
adolescents may not solicit adequate attention in community justice decision-making models.

o In practice, the needs and rights of these vulnerable groups have often been ignored.

—  Aboriginal women have voiced concerns about the high rates of abuse in their communities and have
questioned whether it is possible for community justice initiatives to provide adequate protection for
victims.

— In the Northwest Territories, a study of violence against women found that -Aboriginal and Inuit women
were concerned about the attitndes toward violence held by community residents and how this wonld Impact the operation
of community justice initiatives. ...there can be differences that develop along generational lines... older people may evidence
a tolerance of violence against women that is no longer acceptable to young women... - (Bazemore & Griffiths, 1997,
p.10)

o  Failure to address these critical points has led to criticism by Aboriginal women and has
resulted in some programs being discredited.

—  Their concern is also about whether restorative justice initiatives will increase the intimidation and
control of female victims and their families.

o One example of this misuse of power and improper practices was reported in the Vancouver
Sun with respect to the justice initiative of the South Island Tribal Council.

o Natve women say they live in fear of powerful members who pressure and intimidate women
not to repott instances of assault and sexual abuse. {Thete have been] several cases where
powerful families pressured women to use the alternative system, which involves the band's
council of elders, rather than bringing the sexual assault charges to court.” (Vancouver Sun,
1992, July 31, p.B4)

—  Every aboriginal community must ensure that all restorative justice programs are held accountable for
misuse of power and intimidation of women.

o Women must be treated equally in order for these programs to be successful.

o This will be a challenge in some aboriginal communities since male-dominance continues to
be part of their traditional practices.

o The traditional practices that are incorporated into these restorative justice programs must,

however, be healthy ones, thus excluding inequal treatment of women.. (Restorative Justice,

1997, from internet, p.7)
—  The experience of other jurisdictions, as well as that of the Northwest Territories, has demonstrated
that justice programs can easily become driven by offenders' needs, which are great, sometimes to the

detriment of addressing those of their victims

Victim Support Mechanisms
—  The experience to date in operating alternative dispute resolution initiatives indicates that support

mechanisms are not in place in many communities to assist the victim with counselling, with the tools

2+ Campbell Research Associates, Kelly & Associates, Smith & Associates, prepared for Government of Northwest Territories, Department
of Justice, A Framework for Community Justice in the Western Arctic — June 1999
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and supports to move through the healing process and with the information required about how the
case and reparation are moving,
o Victims also require education regarding their rights and entitlements as well as to make
them aware of resources available to them both within and outside of the justice system.
o The lack of support has been the subject of much concern and has overlapped with, and
augmented issues about, victims' rights not being protected.
o This concern was also raised by some committees, RCMP and other justice system

respondents in the Northwest Territories.

Well-Treated Crime Victims - Victims need support and counselling and to be kept apprised of the status of
the charges as they wind their way through the justice system. Programs should establish criteria regarding
victim preferences for offender prosecution, testifying and future contact.

4.6. Alternative Measures in Canada — 1998 25
Northwest Territories

Youth

The victim plays a central role in the restorative justice philosophy adopted by the
Department of Justice of the Northwest Territories. The undetlying philosophy is
that solutions that repair, heal, and restore harmony must include the victim, the
offender, and the community. The alternative measures program does not

require that victims be involved in order to accept a youth into the program,
however, their participation is encouraged.

The victim can have a role in the alternative measutes proceedings if he/she

chooses to be involved. At a minimum, the Community Justice Committee

attempts to interview the victim prior to the hearing to gather information and
determine what needs to be done in order to make things right (for example,
restitution). The victim may also play various roles depending on the process

chosen by the Committee. In the event of a justice panel hearing, the victim is

often consulted before the hearing and their involvement at the hearing is not necessary. A victim’s statement
of their loss and concerns is often taken and

used instead. When the Committee chooses to proceed by way of

victim/offender mediation, the victim is provided an opportunity to meet face-to-face
with the offender in a safe and cooperative setting mediated by a Community

Justice Committee member. The victim, and the victim’s family members, may

also be asked to participate in a family group conference by the Committee. In

this setting, the victim and his/her supporters are provided an oppotrtunity to

explain to the youth the impact that the offence has had on them and to

patticipate directly in the determination of the measures to be agreed upon.

Adult

If the case is accepted by the Committee, the process by which the case is
handled is the same as that for youth. Victims are encouraged to, and may
choose to be, involved in the diversion proceedings. The role they play is often
dependent on the process chosen by the Committee to handle the diversion.

Victims often do not attend justice panel hearings but rather provide a statement
of their loss and concerns to be presented at the hearing by a member of the
Community Justice Committee. In the case of victim/offender mediation and

25 Statistics Canada, Barry Mackillop, Correctional Services Program, Canadian Centre For Justice Statistic Alternative Measures in Canada
— 1998, Feb 1999 http://dsp-psd.pwgsc.ge.ca/Collection-R /Statcan /85-545-XTE /85-545-X1E. html
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family group conferencing, victims play a much more active role in addressing the
offender, discussing the impact of the crime on themselves and their family, and
in determining the measures to be completed. The restorative justice philosophy
and approach is maintained in the way these cases are handled by the local
Community Justice Committee.

4.7. Inuit Women and the Administration of Justice, Phase II - 199526

Victims/Complainant Consent
- Please notice that we are not making a recommendation that the section regarding alternative
measures include a condition that states the victim/complainant must be fully informed and consent
to the alternative measure.

o

o

We have specifically avoided this recommendation, although it is one we see appearing
judicial decisions as conditions for conducting a sentencing circle.
To place the onus once again upon the victim, isolates her and may result in her being
further victimized should her wishes differ from those of the accused.
=  Such a condition, ignores the reality facing women and children who are victims of
abuse, it ignores the power imbalance that exists between the abuser and victim
and, in many instances in our communities, the power imbalance between the
victim and her community.(p: 85:15)]
We must recognize that the term "community" must be all inclusive.
=  For Inuit women, this also means not using "community" to prevent organizations
such as Pauktuutit from participating.
=  For many women, Pauktuutit is the only safe and non-threatening forum in which
these issues can be discussed.
We know from experience many women are often afraid to speak out in their communities
about their specific concerns on these issues.(p: 85:15)
=  In making this a condition, the judges ate assuming that all members of the
community have equal access to information and equal opportunities to speak out.
®  This is not the case. The barriers preventing women from fully participating in
these decisions must be addressed if all members of the community are to
participate in a meaningful way. (p: 85:15)

Limitation of Jurisdiction
- Alternative measures for cases involving sexual assaults, child abuse and spousal assaults cannot be

allowed.
o

We know based on our experiences that where women inform the police of abuses or sexual
assaults they have suffered and charges are laid against another community member,
depending on who that member is, the community may or may not support the victim.

In many cases where women have had charges laid against men for sexual abuses they
sustained as children, these women are being isolated and ridiculed for bringing these cases
forward by their communities.

In specific incidents we have documented, women have not only not been given support,
they have been threatened and intimidated for participating in the court process as witnesses.
(p. 85:13)

26 Pauktuutit, Inuit Women and the Administration of Justice, Pauktuutit, Phase II: Project Reports -Progress Report #2 (January 1, 1995 -
March 31, 1995) -Appendix #6 - Minutes of Proceedings and Evidence from the Standing Committee on Justice and Legal Affairs
Respecting: Bill C -41, Tuesday February 28, 1995, Witnesses: Inuit Women's Association of Canada cied in Department of Justice Canada,
Research Report, Research and Statistics, Mary Crnkovich and Lisa Addario with Linda Archibald Division, Inuit Women and the Nunavut
Justice System, 2000-8e, March 2000, http://canada.justice.gc.ca/en/ps/rs/rep/rr00-8a-e.pdf.
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4.8. Victim/Witness Assistance Programs — 1994 27

— In this article, a workshop compendium, the role of Victim and Witness programs in ensuring justice for
the victims and witnesses of crime across Canada is explored.

o  Given the structure of the formal mainstream system, where the victim has a limited role, and
their needs are often not addressed, such a support system is necessary.

o The role of these programs in smaller, isolated, Northern communities is a bit different, but
extremely important.
®  The challenges they present to the government and communities may seem insurmountable.
=  However, the formal system will remain for a while and support must be provided for these

victims and witnesses.

o As such, the article speaks to the Northern environment, the relationship that may be developed
with the mainstream justice system, and the lessons learned.

—  General: In this atticle the participants discuss the history, purpose and operation of the victim/witness
programs in Kenora, Ontario and Yellowknife, NWT.

o  Through the recorded audience dialogue and their discussion of the programs and how they
operate, a number of relevant and important issues emerge.

—  Underlying Themes: Because women and children represent most of the victims and witnesses that the
program assists, the issues and challenges they discuss directly affect the limitations of women and
children, specifically, in small Northern communities to seek representation and justice.

— Findings from the Presentations and Dialogue:

o Objectives of the program: Because the state takes over as victim in a crime, the real victim of a
crime is often given little attention and a small role to play in the criminal justice system.
= Similatly, witnesses are often not assisted in addressing the impact of what they may
have seen (especially children and witnesses of violent crimes).
®  The Victim/Witness program recognizes this and acts as a suppott system by explaining
the process and preparing them for trial.
®  The program helps to maintain an awareness of the special needs of victims in family
violence, sexual assault and vulnerable witnesses.
=  In the Northwest Territories the focus is on communicating to the courts the special
needs of the Northern resident and trying to make the system more understandable to
the communities.
= The program attempts to provide a form of victim participation in the process.
o Resources: The limited funding available has resulted in the program only being able to focus on
the most important cases - such as sexual assault, domestic violence and children.
®  They are unable to address victims and witnesses in other cases.
o Challenges of small Northern communities: There are a number of challenges that the
victim/witness program must overcome.
®  For example, one workshop participant stated that in many cases of sexual assault and
violence against women, comminutes do not believe that what the female victim is
saying is true.
e Asaresult of this lack of community support the case gets dropped because
the woman refuses to pursue the matter.
®  The participants also spoke about the referral system and how referrals come from the
police and Crown counsel.

27 Heatherington, Jackie and Alice Mackenzie. “Victim/Witness Assistance Programs in Kenora and Yellowknife”, in Justice and Northern
Families: In Crisis... In Healing... In Control. Burnaby: Northern Justice Society, Simon Fraser University, 1994. cited in Department of
Justice Canada, Research and Statistics Division, by Naomi Giff, Nunavut Justice Issues: An Annotated Bibliography, March 31, 2000,
http://canada.justice.gc.ca/en/ps/rs/rep/rr00-7a-e.pdf
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e  If the program is not taken seriously or the referral is not made, victims in
small isolated communities do not get the limited support that may be
available.

=  Another challenge is the low number of Victim/Witness assistants available in the
Northwest Territories; a number too low to effectively meet the needs of the small,
more isolated Northern communities.

e In fact, thete are only two Victim/Witness Assistants in the Northwest
Territories: one in Iqaluit and the other in Yellowknife.

e Those two have limited assistance they can offer someone in Pond Inlet or any
other small community.

=  Finally, because of the isolated nature of the communities, the circuit courts, and the
lack of responsive and efficient police services, the victim or witness is often left in the
community with the offender with no support.
Responses to the challenges of operating victim/witness programs in small isolated
communities:
=  Community-based Victim/Witness progtams are operating in communities such as
Fortsmith, Northwest Territories out of the Friendship Centre.

e While it is not necessary that the Department of Justice operate them, they do

require community knowledge and ability.
= Similatly, a videotape, at the time of this conference, was being put together (in
Inuktitut) so communities can start their own voluntary training,

e This will help address the above noted limitations and assist communities that

are prepared to support the victim.
General limitations of the program: There are some general limitations of the program
addressed in the article:
= that it does not really prevent the problem or attempt to resolve the issues.
® Instead, the program responds to the problem by trying to make the journey through
the existing system more comfortable.
®  Further, although the program makes referrals to the relevant social agencies for the
victim or the witness, real follow-up is non-existent.
Conclusions: Programs such as these require adequate funding so there can be an opportunity
to do a proper job.
®  If community-based justice initiatives operate to represent, include and account for the
needs of victims and witnesses of violent crimes, such programs will not be necessary.
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Relevant Documents, Studies and Practices — Other Canadian

»

10.

5.1. Aboriginal Canadians : Violence, Victimization and Prevention

5.2. Justice Canada’s Policy Centre for Victims’ Issues 28

A Shared Responsibility

—  The federal government and provincial/territorial governments share the responsibility to respond to
the needs and concerns of victims of ctime and to articulate the victims' role in the criminal justice
system.

—  Both levels of government collaborate through the Federal Provincial Territorial Working Group on
Victims of Crime.

o The Canadian Statement of Basic Principles of Justice for Victims of Crime, jointly endorsed

by Federal, Provincial and Territorial Ministers Responsible for Justice in 1988, continues to
guide the development of policies, programs and legislation.

— In recognition of the United Nations Declaration of Basic Principles of Justice for Victims of Crime,
Federal and Provincial Ministers Responsible for Criminal Justice agree that the following principles
should guide Canadian society in promoting access to justice, fair treatment and provision of
assistance for victims of crime.

Victims should be treated with courtesy, compassion and with respect for their dignity and privacy and
should suffer the minimum of necessary inconvenience from their involvement with the criminal justice
system.

Victims should receive, through formal and informal procedures, prompt and fair redress for the harm
which they have suffered.

Information regarding remedies and the mechanisms to obtain them should be made available to victims.
Information should be made available to victims about their participation in criminal proceedings and the
scheduling, progress and ultimate disposition of the proceedings.

Where appropriate, the view and concerns of victims should be ascertained and assistance provided
throughout the criminal process.

Where the personal interests of the victim are affected, the views or concerns of the victim should be
brought to the attention of the court, where appropriate and consistent with criminal law and procedure.
Measures should be taken when necessary to ensure the safety of victims and their families and to protect
them from intimidation and retaliation.

Enhanced training should be made available to sensitize criminal justice personnel to the needs and
concerns of victims and guidelines developed, where appropriate, for this purpose.

Victims should be informed of the availability of health and social services and other relevant assistance
so that they might continue to receive the necessary medical, psychological and social assistance through
existing programs and services.

Victims should report the crime and cooperate with the law enforcement authorities.

- The federal government's role focuses on criminal law, as set out in the Criminal Code.

- The provinces are primarily responsible for enforcing the law, prosecuting offences, administering
justice in general, within the provinces and providing services and assistance to victims of crime.

28 Department of Justice Canada, Policy Centre for Victims’ Issues, http://canada.justice.gc.ca/en/ps/voc/index.html
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- The Federal, Provincial and Territorial governments are committed to exploring approaches to
improve the victim's expetience in the criminal justice system.

o For some victims restorative approaches may have the potential to meet their needs.

o The movement for Restorative Justice is an attempt to engage victims, offenders and
communities in the search for a more meaningful resolution to problems of crime.

o0 The Federal/Provincial/Tetritorial Working Group on Restorative Justice has published a

discussion paper entitled Restorative Justice in Canada: A Consultation Paper.

5.3. FACT SHEET - Restorative Justice 2

How do victims of crime benefit from restorative justice programs?

—  The restorative justice process provides victims with the opportunity to express their feelings about
the harm that has been done to them and to contribute their views about what is required to put
things right.

o  Some studies of restorative justice programs show that victims who are involved in the
process are often more satisfied with the justice system and are more likely to receive

restitution from the offender.

o Involvement can also help victims heal emotionally as well as lessen their fear of the
offender and of being a victim of crime again.

—  However, restorative justice programs can be time-consuming and emotionally draining.

o For some crime victims, meeting the offender is difficult.

o The criminal justice system is working out ways to make sure that restorative justice
programs give victims a voice in the process without pressuring them to participate or
causing them more distress.

Does a victim of crime have to participate in restorative justice?
—  No. A victim's participation is voluntary.

o To help a victim decide whether or not to participate in a restorative justice program, the
victim should be given complete information about the restorative justice process, possible
outcomes, her or his role, the role of the offender and other process participants, as well as
information about the criminal justice system options.

—  The fundamental principle is that restorative justice must not re-victimize the victim in any way.

o The process and the outcome should not cause further harm.

—  Whether or not a victim of crime participates in a restorative justice program, she or he is entitled to
all the victims' setvices that are available in the community.

2 Department of Justice Canada, Policy Centre for Victims’ Issues, http://canada.justice.gc.ca/en/ps/voc/index.html
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5.4. The Criminal Justice System: Significant Challenges — 2002 30

— Maintaining fairness: Victims. In 1983, a federal-provincial task force conducted the first study of
justice for the victims of crime.

o It concluded that often the victim is "twice victimized: once by the offence and once more
by the process."

!

o A report in October 1998 by the Standing Committee on Justice and Human Rights, Izims
Rights—.A 1 vice, Not a 1Veto, called for a co-ordinated strategy at all levels of government to
address the needs of victims.

o Inits May 2000 report concerning the Corrections and Conditional Release Act, the Committee
reiterated its 1998 recommendations for addressing victims' needs.

— Changing the boundaries of the system: Victims. Governments continue to take measures to
address victims' concerns.

o The Criminal Code has been amended, for example, to do the following:

®  ensure that victims are informed about opportunities to prepare victim impact
statements and to read them aloud in court if they choose;

®  require police and judges to consider the safety of victims in all bail decisions; and

®  make it easier for victims and witnesses to participate in trials by protecting young
victims and witnesses from cross-examination by defendants who represent
themselves in court.

o In May 2000, the Subcommittee of the Standing Committee on Justice and Human Rights
recommended that a victim receive more information on the offender's conduct and
movement within the system and be allowed to participate in decision-making.

®  The government agreed to act on the recommendations if consultations with crime
victims and providers of victim services indicated that the proposed changes would
help.

o Inresponse to the Committee's 1998 report, Victims' Rights—A Voice, Not a Veto, the
Treasury Board in June 2000 approved $25 million over five years for the Department of
Justice to develop a crime victims initiative and establish a policy centre for victims.

o In April 2001, Cortectional Service Canada established a Victims Unit to provide
organizational leadership.

o As of July 2001, victims of crime have an opportunity to present a prepared statement at
National Parole Board hearings.

o The RCMP has established a Crime Prevention and Victims Services Branch.
—  The expansion of the victim's role is intended to balance the rights of victims and offenders.

o It has also raised the concern that the principles that guide sentencing, conditional release,
and parole decisions could be compromised.

30 Office of the Auditor General of Canada, The Criminal Justice System: Significant Challenges, Chapter 4, April 2002, http://www.oag-
bvg.gc.ca/domino/reports.nsf/html/0204ce.html
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o InJuly 2001, Solicitor General Canada reported the results of consultations with crime
victims and providers of services to victims.

o The consultations indicated that victims' perceptions have not changed much since 1983.

o Victims still feel that offenders have more rights than victims; they want a larger voice in the
justice process; they want respect; and they continue to live in fear.

Programs aimed at significant groups

Women as victims. Justice programs for women are also changing in significant ways. In 1991 the
government created the Canadian Panel on Violence Against Women. The Panel recommended a policy of
"zetro tolerance" for violence against women.

The Criminal Code has been amended to protect women more effectively. For example:
e  Provisions added in 1993 address criminal harassment and stalking,.
e A 1995 amendment precludes the use of extreme intoxication as a defense in crimes of violence.

e A 1996 amendment restricts access to medical, counselling, therapeutic, and other personal records of
complainants in sexual offence prosecutions.

The government has also spent significant amounts of money on vatious initiatives to counter the abuse of
women, children, and the elderly—about $176 million from 1988 to 1996.

5.5. Restorative Justice and Women Who Are Victims of Violence — 2002 31

5.6. Effectiveness of RJ Practices — 2001 32

Victim Satisfaction
- Participation in a restorative justice program tesulted in higher victim satisfaction ratings when
compared to a comparison group in all but one of the 13 programs examined.
o It should be noted that the one negative result was found in the only program that
operated at the post-sentence (or corrections) entry point.
o  Compared to victims who participated in the traditional justice system, victims who
participated in restorative processes were significantly more satisfied.
o Inaddition, VOM models tended to display higher victim satisfaction rates than
conferencing models when compared to the non-restorative approaches.
- Another issue that future studies may wish to explore is the effect that offender compliance with
restitution agreements has on victim satisfaction.
o The restrictions of meta-analytic procedures preclude such an analysis.
o Morris and Maxwell (1998), however, did report that the reason most frequently
reported for victim dissatisfaction in an evaluation of a family group conference pro-
gram in New Zealand was a failure to receive the appropriate restitution.

31 Julie Devon Dodd and Kristin Lund, Restorative Justice and Women Who Are Victims of Violence, Justice Options for Women — Phase
Two, Sponsored by the Restorative Justice Network, PEI Conflict Resolution Coop with funding from Status of Women Canada, March

2002
32 Department of Justice Canada, Research and Statistics Division, Jeff Latimer, Craig Dowden Danielle Muise, “The Effectiveness Of

Restorative Justice Practices: A Meta-Analysis”, 2001, http://canada.justice.gc.ca/en/ps/rs/rep/meta-e.pdf

Page 45 of 100


http://canada.justice.gc.ca/en/ps/rs/rep/meta-e.pdf

Research Framework for a Review of Community Justice in Y nkon
Community Justice — Victims

- Moreover, the same type of analysis could be completed on restitution conditions and
victim/offender satisfaction.

- And finally, there is no research in the literature that examines the longer term effects for victims who
participate in a restorative justice process.

o An examination of whether victims still feel that they have experienced some closure
and healing six months or a year after the restorative process would be beneficial.

- The addition of restorative justice programs has enhanced victim satisfaction in a process that was, by

its very nature, rather unsatisfactory.

5.7. Victims and Criminal Justice — 200133

5.8. The Role Of The Victim In The Criminal Process — 2001 34

Document Brief

Recognition of the plight of the victim first emerged in the 1960s with disturbing revelations
concerning the treatment of rape victims in the criminal process. The 1970s was a decade of
significant reform with respect to compensation for injury from crime and the 1980s was a decade of
the institutionalization of victim participation in the process through the creation of rights and
entitlements for victims. The 1990s was a decade of taking stock of the rapid changes in the status of
the crime victim, and this report serves to outline the academic literature produced during that decade.
The literature review produced in this report is not intended to be a sterile catalogue of articles and
books, but rather it is intended to be a compendious summary of recurring themes found in the
literature. The ultimate objective is to review the literature with the intent of discovering if victims’
rights reform has had any meaningful impact upon the criminal process and its unfortunate side effect
of secondary victimization. The report will attempt to identify goals which have been achieved, goals
which have not been realized and recommendations for enhancing the effectiveness of victims’ rights
projects.

View remainder of document on line

5.9. Justice Canada, Performance Report — 2001 35

- The Department of Justice is implementing the Federal Victim Strategy as promised in the 1998
Government Response to the Fourteenth Report of the Standing Committee on Justice and Human
Rights, Victims’ Rights, A Voice Not A Veto.

- Policy Centre: The Policy Centre for Victim Issues has been established within the Department to
coordinate the federal victim initiative, to monitor the implementation of Criminal Code amendments (C-
79, SC 1999 c. 25) proclaimed in December 1999 to enhance the role of victims in criminal proceedings,
and to ensure that the perspective of victims is considered in the development of federal victim-related
policy and criminal law reform.

o The Policy Centre is mandated to, among other things,
=  consult with victims, victim advocates, service providers and provincial and
territorial officials,
= conduct research on the effectiveness of law reforms and other initiatives,

3 Ross, Rupert, (Assistant Crown Attorney, District of Kenora), Victims and Criminal Justice: Exploring the Disconnect, A Discussion
Paper prepared for Presentation at the 27% Annual Conference of the National Organization for Victim Assistance, August 22, 2001, at
Edmonton, Alberta

3 Depattment of Justice Canada, Alan N. Young (Osgoode Hall Law School), Policy Centte for Victims Issues, Research and Statistics
Division, The Role Of The Victim In The Criminal Process: A Literature Review — 1989 To 1999 Victims Of Crime Research Series,
August 2001, http://canada.justice.gc.ca/en/ps/rs/rep/victims role-b-e.html

3 Department of Justice Canada, Performance Report, For the period ending, March 31, 2001 http://www.tbs-sct.gc.ca/rma/eppi-
ibdrp/est-bd/p3dep/dpr_i-m e.htm#]

Page 46 of 100


http://canada.justice.gc.ca/en/ps/rs/rep/victims_role-b-e.html
http://www.tbs-sct.gc.ca/rma/eppi-ibdrp/est-bd/p3dep/dpr_i-m_e.htm
http://www.tbs-sct.gc.ca/rma/eppi-ibdrp/est-bd/p3dep/dpr_i-m_e.htm

Research Framework for a Review of Community Justice in Y nkon
Community Justice — Victims

= develop and disseminate information regarding the criminal justice system and the
victim's rights and applicable legislation, services and assistance available to victims
of crime.

- Victims Fund: provides grants and contributions to non-governmental organizations for innovative projects
and to provinces and territories to assist with the implementation of victim-related Criminal Code
amendments and the Canadian Statement of Basic Principles of Justice for Victims of Crime.

o In2000-01, the department provided $1.3 million in grants and contributions.

5.10. FPT Meeting Of Ministers Responsible For Justice — Meeting - September 2000 3¢

- Victims of crime remain a high priority for Ministers.

o Ministers agreed to examine proposals to enhance the protection of victims and their
families throughout the criminal justice process, noting that any amendments should
carefully balance the interests of the victims, the accused rights and the proper
administration of justice.

5.11. From Restorative Justice to Restorative Governance- 2000 37

What about the victim?
- By the time a crime has been committed, it is too late to protect the victim.
o The focus for the treatment of the victim should be on restoration.
=  Restore the victim to a position of strength.
*  Endow the victim with power, show respect,
®  provide needed services: healthcare, mental health services, and financial
compensation, where possible.
® Inform and involve (where possible) the victim in the trial and sentencing
processes.

- It goes without saying that the victim should not be re-victimized by the criminal justice system, but
healing the victim cannot possibly be the responsibility of that system.

- Only an all-encompassing approach that marshals all society’s resources — a restorative governance
approach bringing to bear the many sectors and agencies of the public sector and civil society — can help a
victim of crime.

- Communities are victims, too.

o They require healing as much as individuals do. And the same argument applies.

o Restore the community, as much as possible, by allowing people to participate in
denunciation and sentencing.

o But we can expect the prosecutor or the defence lawyer to focus on this — they are busy
serving another agenda.

o It would be too much to expect the criminal justice process to have the resoutces (personnel
or financial), the experience or the understanding to assume this responsibility.

- Judges cannot wave wand and make the victim whole again or an unemployable drug addict well.

o  But they can, as Gladue suggests, look for ways to contribute to the healing process that
takes place outside the courtroom.

- The correctional system may make a small contribution to mitigating the damage of, say early childhood
neglect, but it cannot prevent it — that responsibility must fall on other shoulders.

5.12. Restorative Justice in Canada — 2000 38

3% Federal-Provincial-Territorial Meeting Of Ministers Responsible For Justice — Meeting - September 2000 Department of Justice Canada,

News and Events, http://canada.justice.gc.ca/en/news/nr/2000/doc_25613.html

37 Shereen Benzvy Miller (Correctional Services of Canada) and Mark Schacter (Institute of Governance), Canadian Journal of
Criminology, July 2000
3 Federal-Provincial-Territorial Working Group on Restorative Justice Restorative Justice in Canada: A Consultation Paper (May 2000)

available from the Department of Justice Canada, http://canada.justice.gc.ca/en/ps/voc/rjpap.html.
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e ictims: The growing use of restorative justice in Canada was also highlighted in the October 1998 report of
the Standing Committee on Justice and Human Rights concerning victims of crime.
e The Standing Committee’s report, Ictin's Rights, a 1vice Not a Veto , reviewed the role of the victim in
the criminal justice system.

e The report discussed victims' concerns relating to restorative justice and recommended that the
proposed "Office for Victims" assess restorative justice initiatives in Canada and develop principles or
guidelines to ensure respect for victim's interests.

e The government's Response, tabled on December 16, 1998, agreed that restorative justice principles
should ensure respect for victims and protection of their interests.

- Restorative justice processes provide victims with the opportunity to express their feelings about the harm
that has been done to them, and to contribute their views about what is required to put things right.
o  Studies have indicated that victims who are involved in these processes are often more satistied with
the justice system and that they are more likely to receive restitution from the offender.
o  However, restorative processes may also present some challenges to victims; for example, they may
feel that they have been pressured into participating.

- Involvement in restorative justice processes can give victims the opportunity to express their feelings
about the offence and the harm done to them, and to contribute their views about what is required to put
things right.

o Involvement can also help victims with emotional healing and lessen their fears about being re-
victimized.

o  Many victims even find themselves willing to give the offender another chance (more than 90%
according to Chattetjee’s survey of the RCMP community justice conferencing approach).

- Nonetheless, some victims remain concerned about restorative processes.
o Validation: Victims groups have expressed concern that programs tend to focus on the offender and do
not recognize the needs of victims.
o Choice: There is a danger that victims may feel pressured into taking part, even if they feel threatened by
the thought of meeting the offender.
o  They may also find meetings inconvenient and time-consuming.

- Itis important to involve victims right from the beginning in developing restorative policies or programs.
o  The importance of victim participation in restorative justice processes was stressed by the report of the
Standing Committee on Justice and Human Rights as well as the Government's Response® to it.
o Many jurisdictions have also developed victims services programs that provide victims with support,
referrals to other programs, information about the criminal justice process, and other services.

5.13. Aboriginal Justice Strategy (AJS) Evaluation — 2000 40

5.13.1. Victims

- There has been a shift in how victims are addressed by many community justice projects, from including
victims in the process of addressing the offenders’ issues to development of services for victims.

- The case studies revealed that victims voluntarily participate at the level they are comfortable with, which
usually means they can participate in person, through a representative, or through a victim impact
statement.

o  Many dispositions for offenders incorporate victim feedback.

o In some projects, victims are assigned for their own support worker, who assists them
throughout the process, by ensuring they understand the proceedings, and by providing
them with counseling or referrals to other services as needed.

3 Report of the Standing Committee on Justice and Human Rights, Victims’ Rights, “A Voice Not a Veto” including Government
response - 1998
4 Department of Justice Canada, Evaluation Division, Final Evaluation Aboriginal Justice Strategy, Technical Report, October 2000
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- Case studies indicated that some projects have carried out victim satisfaction surveys.
o Opverall, there has been a good response as most victims felt:
Q the process was fair
Q they were appreciative of the opportunity to have input into the disposition
Q that the outcome was appropriate.
o  For those directly participating in the project, many indicated
O they came away with a better understanding of why the offence occurred
O what circumstances were in the offender’s life to lead to such an incident, and
O  could see how the plan would address the offender’s situation.
o One survey found victims appreciated the
Q respectful nature
QO informal, private atmosphere, and
Q  ability to bring a support person with them.
o  Many victims also indicated that
Q  their perceptions of the offenders had changed
Q they were no longer afraid, and
O many felt closure.
- Representatives of businesses as victims also expressed their satisfaction with the projects.
o They seemed appreciative of the opportunity to explain to offenders how an offence against
a business does have an impact on the owner, the staff and the community.
o In one community, business representatives felt that the AJS-funded project provided a
more appropriate response to theft than previous initiatives, as offenders seemed more
sincere in their apologies and efforts to make amends.

5.14. Aboriginal Justice Strategy (AJS) Trends — 2000 41

- There are common gaps in reporting by projects, gaps that need to be filled to have a more detailed and
relevant ‘snapshot’ of a project organization and activity across Canada.
o  Specifically lacking is victim information (the focus is on the offender, which is a common
phenomena in alternative community-based justice systems).
- Much more attention to victim’s needs and their role in a community-based justice project is required.

5.14.1. Meeting the needs of victims

- Victims are an integral, but can easily be an ignored element of restorative community-based justice
projects.

- Like the involvement of women in project development and operation, the AJS funding criteria requires
the involvement of victims in the development and practice of the projects.

- Inaddition to the recognition that identifying this practice is difficult to capture, it is important to be
aware that low participation of victims in the community-based justice program may stem from a number
of factors, only one of which is attributable to the efforts of the program.

o Some of the other factors that contribute to low participation of the victim include:
®  Victim does not desire to get involved,
= Victim is not involved,
®  The crime was one that did not involve an identifiable individual to define as a
victim (this can often be the cased as a result of the types of offences referred to
the program).

# of Programs

1996-97 1997-98 1998-99

Role of victim in the 13 (50%) 24 (57%) 55 (88%)
community justice
program

# Department of Justice Canada, The Aboriginal Justice Strategy: Trends in Program Organization and Activity 1996-1997, 1997-1998 and
1998/1999, Prepared for the Aboriginal Justice Directorate, Department of Justice Canada by Naomi Giff, March 10, 2000 -
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o National Perspective (Shared Concerns): while not every AJS project articulated this
concern, a large number across Canada did.

5.14.2. Low victim participation

- in the project was reported by a number of communities.
o The low participation of victims in the community-based justice project may stem from a
number of factors, only one of which is attributable to the efforts of the project.
o Some of the factors that contribute to low patticipation of the victim include:
®  Victim does not desire to get involved
= Victim not available
®  The crime was one that did not involve an identifiable individual to define as a
victim (this can often be the case as a result of the types of offences referred to the
project.

5.14.3. Role of the victim:

- The role that victims play in the project as the victim’s desired role requires attention.
- The role of the victim refers to whether or not the involvement of the victim in the community-based
justice process is ‘necessary’ or ‘consulted’.
o Ifitwas ‘necessary’ then diversion would not take place, without the consent or the
involvement of the victim.
o If it was ‘consulted’, the project indicated that although the victim’s opinions are influential
they are not influential enough to affect the decision to divert.
o0 Most of the projects see the victim’s role in the process to be ‘consulted’.

# of Projects Reporting the Role of the Victim
Role of Victim 1996-97 1997-98 1998-99
Consultation 6 11 22
Necessary 2 4 10

* Note: In Nunavut and British Columbia, as of 1998-99, at least half of the projects report the role
of the victim to be ‘necessary’.

5.14.4. Presence of victim services worker/program

- As of 1998-99 the presence of a victim services program or victim services worker was reported in only 4
projects representing 3 jurisdictions: British Columbia, Saskatchewan and the Yukon.

- However, a number of projects report that they are working on employing or accessing a victim services
worker in the near future.

- Itis a concern for a number of projects, however they do not have the resources so adequately to address
it.

5.15. Restorative / Criminal Justice-Identifying Some Preliminary Questions, Issues &
Concerns — 1998 42

- At the same time as some qualified suppott for these initiatives was expressed, there was a host of
questions, issues and concerns raised, including:
o the lack of consultation with victim service providers, women’s equality-secking
organizations at the initial stages of policy development
o absence of representation from victim service providers and women’s equality seeking
groups at key decision-making tables

# Goundry, Sandra A., Legal Consulting and Research Services, Restorative Justice and Criminal Justice, Reform in British Columbia —
Identifying Some Preliminary Questions, Issues and Concerns, Prepared for: BC Association of Specialized Victim Assistance &
Counseling Programs, 30 April, 1998
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- A number of questions emerge when contemplating the use of this set of principles as a guide to policy
makers and program administrators. For example, further examination of the following is necessary:
O  The quality of voluntariness of the victim

5.16. Alternative Measures in Canada — 1998 43

National Overview

Role of the Victim
Although victim participation is not a prerequisite to a person's participation in alternative measures, the
victim's input is usually sought by the person/organization responsible for delivering alternative measures

The extent of victim participation in the alternative measures process and the role they play differs across the
country and often within jurisdictions.

Quite often, the process used to negotiate an alternative measures agreement in part defines the role of the
victim.

In Saskatchewan, for example, victim-offender mediation is often the process chosen to arrive at an
appropriate measure. In such cases, the participation of the victim is significant and necessaty, and in fact,
should the victim choose not to participate, a surrogate victim may be used so that the alleged offender still
detives the benefits of experiencing this type of mediation and victim awareness.

In other jurisdictions where the process of negotiating an alternative measure consists of an interview with the
alleged offender, the victim may not be required to be present.

Across the country, there are some common policies with respect to the role of the victim(s). Generally, the
person/organization responsible for delivering the alternative measutes program assumes the responsibility for
contacting the victim. This is often done to determine if the victim would like to patticipate in the alternative
measures process and to identify the impact of the alleged offence, including financial or property loss, and any
other implications the offence has had on the victim. Quite often, the victim may be asked for
recommendations they may have for ways in which reparation may be made. Although victim participation is
desirable in alternative measures, if the victim chooses not to participate this will not affect the eligibility of an
alleged offender for the program.

5.17.Report of the Standing Committee on Justice and Human Rights, Victims’ Rights,
“A Voice Not a Veto” including Government response - 1998 4445 46

- Victims: The growing use of restorative justice in Canada was also highlighted in the October 1998 report
of the Standing Committee on Justice and Human Rights concerning victims of crime. 47

- The Standing Committee’s teport, Victim's Rights, a Voice Not a Veto , reviewed the role of the victim in
the criminal justice system.

+ Statistics Canada, Barry Mackillop, Correctional Services Program, Canadian Centre For Justice Statistic Alternative Measures in Canada
— 1998, Feb 1999 http://dsp-psd.pwgsc.ge.ca/Collection-R /Statcan /85-545-XTE /85-545-X1E. html

#Report of the Standing Committee on Justice and Human Rights, Victims’ Rights, “A Voice Not a Veto” including Government
response - 1998

4 http://canada.justice.gc.ca/en/news/nt/1998 /victimsbck.html

4 http://canada.justice.ge.ca/en/news/nr/1999/doc_24276.html

47 Federal-Provincial-Territorial Working Group on Restorative Justice, Restorative Justice in Canada: A Consultation Paper (May 2000)
available from the Department of Justice Canada, http://canada.justice.gc.ca/en/ps/voc/rjpap.html.
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- The report discussed victims' concetns relating to restorative justice and recommended that the proposed
"Office for Victims" assess restorative justice initiatives in Canada and develop principles or guidelines to
ensure respect for victim's interests.

- The government's Response, tabled on December 16, 1998, agreed that restorative justice principles
should ensure respect for victims and protection of their interests.

Recommendation 4:
Assessing restorative justice practices in Canada

Response: A Federal-Provincial-Territorial Working Group on Restorative Justice has already been
established. It will be encouraged to work in co-operation and consultation with the office or policy centre on
victim issues and with the Federal-Provincial-Territorial Working Group on Victims of Crime to address the
recommendation and to ensure that restorative justice initiatives respect and protect the interests of victims of
crime.

5.18.Victims' Rights - A Voice, Not A Veto - 1998

EMERGENCE OF RESTORATIVE JUSTICE

In recent years, the traditional approach to the criminal justice system has been challenged by a series of ideas
based upon “restorative justice' principles. These alternatives for dealing with criminality and victimization have
their roots in the traditions and philosophies practised and supported by faith communities and aboriginal
peoples. Their more recent origins can be found in the mid-1970's development of a victim-offender
reconciliation program in Kitchener-Waterloo, Ontario by the Mennonite Central Committee. As well, many
aboriginal communities have reclaimed and revived circle-based approaches to victim-offender mediation and
healing. In 1989, the concept of family group conferencing for young offenders, based upon Maori traditions,
was adopted in New Zealand and has received wide application in Australia, Canada, and other countries.

There are different approaches to the application of the restorative justice philosophy, but its basic principles
are:

1. To allow the victim to express to the offender the impact of the offending behaviour on him or
her.

2. To allow the offender to take responsibility for the offending behaviour and for its impact on the
victim.

3. To allow the victim, the offender, and their families and supporters to search for ways to repair the
damage done by seeking out means of restitution, compensation, and community service by the
offender.

4. To allow the victim, the offender, and their families and supporters to seck reconciliation,
understanding of the factors leading to the offending behaviour, healing, and re-integration of the
offender into the community as a law-abiding member.

These principles are applied differently across the country - there is no universal model to fit all circumstances.
Restorative justice initiatives can be: pre-charge or post-charge alternative measures for young or adult

# VICTIMS' RIGHTS - A VOICE, NOT A VETO
Report of the Standing Committee on Justice and Human Rights Shaughnessy Cohen, M.P. Chair October 1998
http://www.parl.gc.ca/InfoComDoc/36/1/JURI/Studies/Repotts/jurirpl4-e.htm
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offenders; pre-charge, post-charge or sentencing family group conferences for young offenders; sentencing
circles for young or adult offenders; or healing circles at any stage of the criminal justice process. Their
common purpose is to involve the victim and the offender in seeking reconciliation and resolution.

The Committee has heard about a number of different approaches to the application of restorative justice
principles. Carole Eldridge during her appearance told us about the Ottawa-Catleton Dispute Resolution
Centre's mediation efforts in relation to criminal matters in an urban setting. Sgt. Randy Wickins of the
Edmonton Police Service told us during the National Forum about the development of a victim-offender
conferencing program in his city. Arnold Blackstar from the Federation of Saskatchewan Indian Nations, a
patticipant in the National Forum, desctibed to us the community-based restorative justice programming in his
province. British Columbia has adopted a restorative justice framework as part of its criminal justice reform -
within this context, the province in its written submission to us has described its approach to alternative
measures.

The restorative justice approach to criminal justice issues has many supporters. They argue that the present
adversarial, retribution-based system is inadequate to meet the needs of both victims and offenders. In their
view, the current approach concentrates on the “game-playing' associated with the judicial system, rather than
focusing on the conditions underlying the offending behaviour and its resolution. They say that the present
system marginalizes both the victim and the offender - the offender is not required to take responsibility for
the offending behaviour or to repair the damage caused - and the victim is not able to confront the offender
directly with the impact of the offending behaviour on him or her.

Restorative justice also has its critics and those who are cautious supporters. There ate concerns that such
programs have been brought to bear in relation to inappropriate criminal offences and offenders. Others
believe that the sanctions developed by these types of approaches are not adequate to denounce and deter
serious criminal offending. A concern has been expressed that in some circumstances, restorative justice
approaches have been resorted to in the absence of the victim or in the presence of a victim who feels reluctant
and coerced to participate. Finally, some victims' advocates have said that restorative justice initiatives are
designed and implemented without taking into sufficient account the perspective of victims, thus further
marginalizing them. They see these initiatives as primarily serving the needs of the offender.

This last point was made by the Canadian Resource Centre for Victims of Crime when it said in its January
1998 Report Balancing the Scales: The State of 1V ictims' Rights in Canada:

“Victims' groups have raised concern about the initiative, not because they disagree with the concept, but
because they have questions about its implementation. They fully support victims being given the option of
participating in this type of program, but have apptehensions about victims being “encouraged' to participate.

"It is really a question about who mediation programs are intended for. To date, it has largely been an initiative
of the faith community within corrections and organizations that work with and support offenders. There has
been little involvement of any person or group that is solely concerned with the victim. Victims groups,
therefore, are apprehensive that the process is offender based and with too much of a focus on the offender's
needs, making the victims' needs secondary. While this may not be the intent of those involved in the process,
it is something that will have to be addressed in the near future.'11

A similar point was made at the National Forum by Joanne Marriott-Thorne, Director of the Nova Scotia
Victims' Services Division, when she told us:

“If those programs are going to work - and I think there are many cases indeed where victims can be better
served by a restorative justice kind of forum rather than the traditional system - they have to be planned,
operated, and implemented truly taking into account the victims' perspective.'

The Committee believes that testorative approaches to criminal justice issues must be fostered and developed.
This should be based upon what has already been learned and achieved. Restorative justice initiatives cannot
entirely replace criminal justice practices and principles that have been in place for many years. They can in
appropriate circumstances, however, build upon and supplement the present process.
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Although the Committee has come to this conclusion, it has done so with a sense of caution. The criticisms of
restorative justice initiatives set out eatlier must be taken seriously and addressed directly. This can be done by
reviewing and assessing, from the victims' perspective, the experience so far in Canada with restorative justice
in its various forms.

The Committee believes that this is a task that should be undertaken by the proposed Office for Victims of
Crime and the Advisory Committee at an eatly point in their existence. In collecting information, data, and best
practices, they will be able to provide the Minister of Justice with an overview and an assessment through the
victims' lens of the state of restorative justice initiatives in Canada. They should also be able to determine
whether restorative justice principles, guidelines, and legislative changes are required to ensure that victims'
interests are fully respected. Finally, they should then be in a position to develop any such principles, guidelines
or legislative proposals if they are deemed necessary.

RECOMMENDATION 4

The Committee recommends that the Minister of Justice request that the proposed Office for Victims
of Crime and the Advisory Committee, as part of the Office's information-exchange, data collection,
and best practices development functions, review and assess the state of restorative justice initiatives
and practices, while respecting provincial and territorial jurisdiction. If they consider it to be
necessary, the Office and the Advisory Committee should develop any restorative justice principles,
guidelines and legislative reform proposals required to ensure respect for, and protection of, victims'
interests.

5.19.Planning/Evaluating Community Corrections & Healing Projects - 1998 49

Do Victims Receive Justice?

Do victims receive satisfaction from the process?

Do victims have a major role to play in the process?

Do victims receive appropriate compensation or restitution?
Do victims have an adequate chance to tell their stories?

Do victims receive answers to their questions and a better understanding of why they were
victimized?
Do victims receive proper apologies for the injustice against them?

Do victims receive protection against further harm?
Is adequate support provided to victims and their families?

Do victims receive adequate information about the crime, the offender, and the justice
process?

Is there an opportunity for victims and offenders to meet to discuss the offense, if
appropriate?

Do victims feel they have been treated fairly?

Do victims become less fearful?

# Solicitor General Canada, Rick Linden University of Manitoba and Don Clairmont. Dalhousie University, Making It Work: Planning
And Evaluating Community Corrections & Healing Projects In Aboriginal Communities, 1998
http://www.sgc.gc.ca/epub/Abocor/e199805b/e199805b.htm
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Are offenders made aware of harm?

Do offenders experience remorse?

How many reparative settlement agreements are negotiated and enforced?
How many community service hours were worked?

How promptly are restorative requitements completed?

What is the quality of the community service work?

Does the outcome adequately reflect the severity of the offense?

Is the process a public one?

5.20.Restorative Justice and Criminal Justice Reform in British Columbia - 1998 50

Central Role for Victims in Restorative Justice Generally

—  On its own terms, testorative justice is touted as a victim-centred approach — it is all about bringing the
victim back into the process.

— How determinations are made about victims’ and women’s needs without any representation from
individuals who have that expertise, namely victim service providers and women’s equality-secking groups.

Losing the Victim’s Perspective — What Can We Learn From Other Jurisdictions
—  The experience of Britain with the introduction of mediation setvices into the criminal justice system is
instructive in this regard.

o Helen Reeves documents some of the problems/issues for victim support services caused by the
advent of mediation and reparation schemes in that jurisdiction.>!

= In the catly stages the lack of information as to views or attitudes of victims of crime
towards the proposed reforms was a significant problem for policy makers.

®  As a consequence policy makers were not ready to deal with the negative reactions of
some victims to the reforms.

o  Similarly, there was an explosion of interest within the ‘criminal justice community’ with respect
to mediation and reparation projects which occutred with the announcement of the availability of
government funding.

®  As aresult of the funding announcement, proposals came from probation services and
other offender-focused agencies to set up programs — the lack of contact of these
agencies with victims soon came to be recognized as a major obstacle to their success.

®  Further, some of the assumptions that had been made about the benefits of such
services for victims were shown to be erroneous.

o  Finally Reeves points out, the focus on the offender meant that victims needs were not taken into
account in the design of these programs.

®  The central questions which should be asked, therefore, related more to the victim than
to the offender.

®  The length of time which has elapsed since the crime occurred is likely to have a major
bearing on the victim’s state of mind, as well the degree of severity which the victims
attribute to the particular crime and the way in which they are managing to cope with
the experience, including the amount of support which available...the cases referred to
mediation projects so far have tended to be selected by the stage the case has reached in
the criminal justice process and by the attitudes of the offender at critical points in that
process.>?

50 Goundry, Sandra A. prepared for BC Association of Specialized Victim Assistance and Counselling Programs, Restorative Justice and
Criminal Justice Reform in BC — Identifying Some Preliminary Questions, Issues and Concerns, April 30, 1998

51 Helen Reeves, “The Victim Support Perspective” in Mediation and Criminal Justice, note 14, p. 44-55

52 Helen Reeves, “The Victim Support Perspective” in Mediation and Criminal Justice, note 14, p. 52-53
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—  Thete ate other indications in the literature that there is a propensity for victims to be marginalized in
many of these programs — that the implementation of restorative measures can often leave the victims by
the wayside.>?

o  One New Zealand study found that victims attended less than 50% of a sample of family
group conferences.
®  While some victims cited lack of interest and time constraints as reasons for not
attending, the vast majority indicated that they had not attended because they:
e  had not been invited;
e were unable to come at the designated time
e had not been informed far enough in advance.>

5.21. The Incorporation of Dispute Resolution into the Criminal Justice System: Playing
Devil's Advocate -1998 55

Victim Participation

- It goes without saying that the efficacy of alternate dispute resolution methods in resolving criminal
matters is compromised significantly in cases where victims refuse to participate.

- Studies on victim participation in various ADR forums have produced significantly different results.

o  Montgomery (1997) found, in a survey of alternative measures participants, that victim
participation was rated the most ineffective of all participants including, police, parents, youth
and victims.>

o Emery (1996), who studied the alternative measures program in the Halifax area, found that less
than 13% of mediation sessions conducted in the Halifax area were attended by the victim.>’

o  Montgomery's (1997) study indicates that the low rate of victim participation, overall, in
alternative measures was related to the high percentage of shoplifting offences and the fact that

"across the province, the absence of corporate victims in the alternative measures process is virtually nniversal.'™

o By way of contrast, Gehm (1998) suggests that research in the United States indicates a stronger
likelihood of participation on the part of institutional victims (i.e., including corporate victims) as
opposed to personal or individual victims.>

®  Gehm surmises that the reason for this may be rooted in the personal nature of
individual victim/offender mediation (as opposed to institutional! corporate

53 Balanced Restorative Justice Project, p.8
5 Allison Morris, Gabrielle M. Maxwell and Jeremy P. Robertson, “Giving Victims a Voice: A New Zealand Experiment” (1993) 32 (4)
The Howard Journal of Criminal Justice at 309

% Montgomery, Andrew N. Restorative, Justice Canadian Forum on Civil ]usnce The Incorporatmn of D1spute Resolution into the
Criminal Justice System: Playing Devil's Advocate , 1998 http: v

% Montgomery, A.N. 1997. Alternative Measures in Nova Scotia: A Comprehensive Review.Report for the Nova Scotia Department of
Justice, Halifax, at p. 64.

57 Emery, Kimberley Christine, 1996. Alternative Measures in the Halifax Area: The Presence, Involvement and Impact of Victim
Participation in the Alternative Measures Process. Unpublished MA Thesis, Daihousie University, at p. 32.

38 Emery, Kimberley Christine, 1996. Alternative Measures in the Halifax Area: The Presence, Involvement and Impact of Victim
Participation in the Alternative Measures Process. Unpublished MA Thesis, Dalhousie University, footnote 58 at p. 66

3 Gehm, John R., 1998. Victim Offender Medialion Programs: An Exploration of Practice and Theoretical Frameworks. Western
Criminology Review, 1(1). Located on the internet at http:llwer.sonoma.edu/vlnl/gehm.html , at p. 9.
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victim/offender mediation) and the special issues of discomfort, fear of re-victimization
that may accompany the former.%

o However one is to interpret these differences in terms of research results, it becomes clear that
restorative justice programs will have to monitor victim participation closely, analyze the patterns
that emerge and, implement appropriate support programs that will encourage improved
participation rates.

o  Of mote concern than the straight participation rates of victims, however, is the suggestion by
researchers such as Gehm (1998) that ADR programs may discriminate against certain
racial/ethnic groups by racially motivated victim refusal to participate!.

= Racially or ethnically motivated refusal, on the part of the victim, to participate in ADR
effectively denies certain groups the opportunity to be diverted out of the formal court
process into an alternate dispute resolution forum.

e Ina 1990 study®?, Gehm analyzed victim participation in 535 cases and
focused specifically on the racial question.

e  Gehm found that common race/ethnicity of victim and offender was
statistically significant in explaining the success or failure of referring a
particular case to an ADR forum. This raises critically important questions for
Gehm:

o "If subsequent more rigorous studies determines that when the victim is white and the offender
is non-white the probability of a meeting declines, the logical next question would seem to be:
what, if any, are the consequences of this disparity?... If the victim controls whether a meeting
will occur or not, and if one of the controlling variables in the victim's decision is the
race/ ethnicity of the offender, then exanining sentencing ontcomes solely on the basis of
meeting/ no meeting merits some attention.

e  Although, Gehm's evidence is not conclusive of the matter, it does raise the
specter of ADR, in the criminal justice context, being an alternative that favors
the interests of one racial group over another.

= If ethnicity influences who may be diverted, under particular circumstances, and who
may not be diverted, then serious questions of discrimination, equity and fairness come
quickly to the fore. It would indeed be an irony if, the "new" paradigm of restorative
justice, which cleatly bears much closer resemblance to aboriginal justice then traditional
westetn justice, should somehow inadvertently become "white man's" justice to the
potential detriment of native and other racial/ethnic groups.

®= A number of studies in the United States are already indicating that a higher percentage
of white, middle-class offenders are diverted into ADR programs than other racial
groups.%?

6 Loc. cit., footnote

o1 Ibid. footnote 60, at p. 10.

92 Gehm, John R. 1990. Mediated Victim-Offender Restitution Agreements: An Exploratory Analysis of Factors Related to Victim
Participation. In Criminal Justice, Restitution and Reconciliation, edited by Joe Hudson, J. Galaway and B. Galaway. Monsey N.Y.:

Criminal Justice Press.

03 See for example: Kigin, R. and S. Novak, 1990. A Rural Restitution Program for Juvenile Offenders and Victims in Victims, Offenders
and Alternative Sanctions, edited by J. Hudson and B. Galaway. Lexington, MA: Lexington.
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= At the very least, it behooves advocates of restorative justice, and other ADR forums, to
monitor this potential problem closely and to take the necessary steps to remedy it.

Re-Victimization

- Belgrave (1996) summarizes succinctly, the basis of concerns that many victims have of re-victimization in
ADR settings:

o "Many victims may find the thought of meeting the offender threatening, and not feel able to face them directly for a
very long time, if at all... There may also be issues of personal safety for victims in respect of some offending or
offenders. Victims may fear retaliation from the offender or the offender's supporters at the meeting or after the
event.

- One of the fundamental claims of restorative justice advocates is that the use of community-based ADR
alternatives to the conventional justice system ensures that the needs of victims are more clearly
recognized and provided for. Beigrave counters:

o "While restorative justice proponents argue that victin's needs can be better met through such a system... there is a
risk that victims will be re-victimized by the process and actnally end np feeling worse."*

- Maxwell and Morris (1993) 9, in a New Zealand study, report a 25% dissatisfaction rate amongst victims
participating in family group conferencing related primarily to disappointment in outcomes and failure to
meet anticipated needs.

- Beigrave (1996) adds further (and this concern appeats lost on many advocates of restorative justice) that:

o "Restorative processes take time and may canse inconvenience to victims, particularly where programmes operate
dnring working hours, and when victim participation is in addition to attendance at conrt hearings.””

- Fear of re-victimization can be expected to be exacerbated whete the victim is personal/individual, as
opposed to institutional/cotporate, and whete the offence becomes increasingly setious and/ot violent.

- This has significant implications for the way in which restorative justice programs are designed and resourced
and, it is not evident that many proponents understand this.

- When restorative justice initiatives envision the diversion of more than minor offences, time and resources
will be at a premium if programs are to be effective in achieving stated objectives while, at the same time,
capable of processing cases more efficiently than the courts. Price (1997) states:

o ""The mediation of severely violent crimes is not commonplace. However, in a growing number of victim-offender
programs, victims and survivors of severely violent crimes, including murders and sexnal assaults, are finding that
confronting their offender in a saft and controlled setting... returns their stolen sense of safety and control in their
lives... Such violent offences are usually mediated npon the initiation of the victim, and only after many months
(sometimes even years) of work with a specially trained and qual if led mediator, collaborating with the victim's
therapist."”

4 Ibid, footnote 66, at p. 4.

0 Maxwell, G. and Morris A. 1993. Family, Victims and Culture: Youth Justice in New Zealand Social Policy Agency and Victoria
University of Wellington New Zealand, Institute of Criminology, New Zealand.

% Emery, Kimberley Christine, 1996. Alternative Measures in the Halifax Area: The Presence, Involvement and Impact of 1V ictim Participation in the
Alternative Measnres Process. Unpublished MA Thesis, Daihousie University, footnote 58 at p. 66.

o7 Price, Marty. 1997. Crime and Punishment: Can Mediation Produce Restorative Justice for Victims and Offenders. Victim-Offender
Reconciliation Program Information and Resource Centre, located on the internet at http://www.vorp.com/articles/crime.html, at p. 3,
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- In situations where program proposals do not make provision for adequate time and resources to prepare
both victims and offenders for mediation, the de facto results will either be that:

o The risk of re-victimization and/or victim dissatisfaction will be high due to inadequate time and
resources, which precludes necessaty screening and preparation of victims and offenders, or

o  Programs will bog down quickly because the time frames for dealing effectively with victim needs
and support will, given the limited fiscal and human resources available, severely limit the
processing of cases, or

o Unreasonable expectations of benefits will be raised, and lost, due to rapid processing times that
will not allow for addressing root issues and causes.

5.22. Satisfying Justice, Safe Community Options — 1996 68

The Current Process Overlooks the Victim
- The implications and consequences of the offence hardly get any attention.

o Ironically, this is so despite the fact that the administration of criminal justice is initiated mainly
because of the victim’s complaint and the fact that the police investigation depends largely on the
victim’s information.

o The offender is confronted with the consequences of his or her action strictly in relation to legal
definitions that could technically either get him off the hook or further incriminate him.

o0  Meanwhile, what the victim is now going through in the after-math of the crime is largely
neglected.

- The formulation of the official charge and the subsequent trial hinge on the exact knowledge of the facts
and circumstances related by the victim.

o  But the sentence which follows ignores the victim’s needs and problems; sentences have
consisted primarily of fines and prison terms to which offender-tailored variations have
sometimes been added.

o The possibility of giving the sentencing process, and the disposition itself, a meaningful content
and orientation in relation to the specific repercussions of the offence has almost completely
been left aside.

- An administration of criminal justice which merely enforces the law without affirming as part of its central
task the need to attend to reparation for the victim and the community raises a serious question about
whether it is contributing in any way to restoring peaceful relations between citizens.

- Society is entitled to expect this from the criminal justice system. Many opportunities for quickly solving
some of the problems the victim may be facing, some questions and needs for which only the offender
initially holds the key, almost always get lost in the process.

- The criminal justice process describes the complaint against an accused by laying a charge that is phrased
in the language of the Criminal Code.

% The Church Council on Justice and Corrections, Correctional Service Canada, Satisfying Justice, Safe Community Options That Attempt
To Repair Harm From Crime And Reduce The Use Or Length Of Imprisonment 1996 http://www.csc-
scc.ge.ca/text/pblct/satisfy/juste.pdf
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This categorizes, labels and “characterizes” the behaviour, often in a manner so broadly framed
that it is suggestive of many more allegations than the offender may feel are fair. (Terms like
“sexual assault” or “fraud” can cover a range of actual behaviours that vary considerably in terms
of the degree of seriousness and stigma that is implied).

Within this current framework of the system, the offender quickly loses any sense of
responsibility as he or she is soon encouraged to reinterpret the whole situation in order to
protect oneself against the entire range of allegations.

The offender is unable to identify with this legal characterization of what happened, especially if
he or she is already in a disadvantaged socio-economic position vis-a-vis the victim, or the rest of
society as is often the case for those actually brought before the courts.

- At the same time, the accused is rarely confronted with the needs and problems of the victim, or with the
emotions and concerns of members of the community who are disappointed in the behaviour, and worried
for this person’s future. Instead, an adversarial legal system takes precedence, whereby the offender is
expected to concentrate on a defence and to reduce his or her responsibility to a minimum.

- The offender becomes entangled in a battle against the administration of criminal justice.

o

o

He or she wants to “get off easy” with the lightest sentence possible.

This of course does not foster a conducive context for the offender to think about the victim’s
situation or feel confident that if he takes full responsibility for his actions he will find support
and acceptance from the community, “a way back in”, or a way in, if he or she has in fact never
“belonged” in the first place. When the offender is given a punitive sanction, and more
particularly is sentenced to imprisonment, that person becomes even less likely to consider there
is any obligation to the victim; the offender concludes he has already “paid” his debt through the
sentence.

- This situation is of course very infuriating and doubly injurious for victims, and it can lead to escalating
calls for tougher penalties as they are often perceived as the only satisfaction victims can get out of such a

system.

o

Punishment — Victim’s Perspective

But a more repressive policy will clearly not fix these problems.

69

- According to Peters and Aertsen, failure to sufficiently punish the offender is not the greatest problem
facing many victims.

o

They are much more affected and traumatized by the complete lack of interest and empathy for
what has happened to them, especially by services like the police and the judicial system.

They have the right to expect that concern for the injustice and pain they have suffered will be an
important part of what is attended to by all the officials with whom they have dealings, whether
or not a judicial proceeding ever ensues.

In fact, how victims are treated by justice officials at every stage can have much more impact on
public perception of the criminal justice system than how much or how little an offender is
eventually punished.

Property Offences”’

9 Peters, Tony and Aertsen, Ivo, Restorative Justice: In Search of New Avenues in judicial dealing with crime. The presentation of a
project of mediation for reparation, K.U. Leuven, Belguim, 1995 eied in The Church Council on Justice and Corrections, Correctional
Service Canada, Satisfying Justice, Safe Community Options that attempt to repair harm from crime and reduce the use or length of
imprisonment 1996 http://www.csc-scc.ge.ca/text/pblct/satisfy/juste.pdf

Page 60 of 100


http://www.csc-scc.gc.ca/text/pblct/satisfy/juste.pdf

Research Framework for a Review of Community Justice in Y nkon
Community Justice — Victims

- Alberta and Manitoba studies confirm international research that the public may not be expecting harsh
penalties for property offenders and that practices such as mediation and restitution would receive
considerable public and crime victim support.

- According to research by Burt Galaway, 90 per cent of a sample of 1238 persons in Alberta contacted in
1994 chose education and job training over prisons vis-a-vis where additional money should be spent for
the greatest impact on reducing crime.

- Sixty eight per cent preferred repayment to a four-month jail sentence for someone who burglarized their
house and took $1100 worth of property. (the question also stated the burglar had one previous conviction
for a similar offence and would be getting four years probation plus one of the above choices).

- Manitoba had almost identical results.

(Source: Howard Zehr, Changing Lenses, Scottdale, Pennsylvania: Herald Press, 1990).

Do victims experience justice?

— Do victims have sufficient opportunities to tell their truth to relevant listeners?
— Do victims receive needed compensation or restitution?

— Is the injustice adequately acknowledged?

—  Are victims sufficiently protected against further violation?

—  Does the outcome adequately reflect the severity of the offense?

— Do victims receive adequate information about the crime, the offender, and the legal process?
— Do victims have a voice in the legal process?

— Is the experience of justice adequately public?

— Do victims receive adequate support from others?

— Do victims’ families receive adequate assistance and support?

—  Are other needs - material, psychological, and spiritual - being addressed?

0 Galaway, Burt, Alberta Public Views About Restorative Justice, University of Manitoba, 1994; Manitoba Public Views About Restorative
Justice, University of Manitoba, 1994 cied in The Church Council on Justice and Corrections, Correctional Service Canada, Satisfying
Justice, Safe Community Options that attempt to repair harm from crime and reduce the use or length of imprisonment 1996
http://www.cse-scc.ge.ca/text/pblet/satisfy/juste.pdf
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6. Relevant Documents, Studies and Practices - USA

Strang, Heather. (2001). “The crime victim movement as a force in civil society”. In Restorative justice and civil
society, eds. Heather Strang and John Braithwaite, 69-82. Cambridge, UK: Cambridge University Press.
http://www.restorativejustice.org/asp/details.asp?ID=1697

- In this chapter, Strang looks at different forms of the crime victim movement, the impact of this
movement on the administration of justice, and its effectiveness in promoting the cause of victims.

°  To address these matters, Strang begins by noting various forms of the “victim movement” around

the world and classifying them in two broad types — one is focused on victim rights, and the other is
focused on victim support.

She also considers how useful and effective these two types are.

Then using the crime victim movement in Canberra, Australia, as a “case study” in congruencies
between a non-punitive model of victim advocacy and restorative justice values, Strang suggests it
may be a “third way” that offers more promise than the two dominant types of the victim movement.

Hook, Melissa And Seymour, Anne. (2001). "Offender reentry requires attention to victim safety. ". The Crime
Victims Report 5 (July/August): 33-48. http://www.restorativejustice.org/+j3/Full-

text/Offender%20Reentry%20Requires%20Attention%20t0%20Victim%208Safety .pdf

- In this article Hook and Seymour address issues concerning the rights and safety of victims when
offenders leave prison and reenter society.

©  They contend for pre-release and post-telease strategies for offenders that promote the rights and

safety of victims as well as improve the success of offenders’ reentry into society.

With this in mind, they discuss community participation in reentry partnerships, victims’ rights and
petspectives, and specific practices such as notification of victims and communities, development of
safety plans, and restitution enforcement.

Susan Sheldon Crime Victims for a Just Society, June 2002
http:/ /www.restorativejustice.ore/ i3/ feature/June2002 /Crimevictims.htm, http://www.crimevictims.net

Crime Victims for a Just Society is an advocacy and training group in Mason, Michigan that seeks to train
community groups on their role of working with the justice system. Crime Victims for a Just Society provides
information and expertise in restorative justice through a public-health model of outreach, education, and
training.

The website provides information on the different programs offered by Crime Victims for a Justice society.
The resoutces are broken down by audience and include:

Media-lists resources for educating journalist on how to better report on violence in our society.

The Community- describes the organizations work with community groups.

Community Policing-describes community policing and provides information on resource materials.
Restorative Justice- describes the concept of restorative justice and provides links to other sites for more
information.

Training- gives a bulleted list of the training content for each targeted group.

Links- lists web resources for those interested in victims groups.

6.1. Organizational Self Assessment — Restorative Justice 71

VICTIM: Rank each of the following statements from one to seven, one being "strongly disagtee," four being
neutral, and seven being "strongly agree."

71 Carey, Mark, Director, Dakota County Community Corrections, Minnesota Organizational Self Assessment Restorative Justice: How Are
We Doing? http://www.ojp.usdoj.gov/nij/rest-just/ch3/selfassess.html
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Victims and their families receive support and assistance (ie, emotional, physical, and Rank
spiritual)

Victims are made aware of the case throughout the entire process and are asked for their
opinions

Victims are directly and actively involved in the justice process (from early stages to the

end)

Economic/ Financial: Victims are financially restored and restitution is given ptiotity by the
justice system

Victims have the opportunity to shape how the offender will repair the harm

Victims have the opportunity to meet face to face with the offender with a trained
facilitator

Victims are satisfied with the justice process

Victims have the opportunity to offer guidance and feedback to justice professionals by
serving on planning and advisory groups, and through other means

Describe ways in which the program is restorative with victims, and practical ways the program could improve
its restorative practices with victims. Doing Now? What Else Could Be Done?

6.2. Punishment-What's in it for the Victim? A Restorative Justice Discussion for Crime
Victims and their Advocates72

In our society's criminal justice system, justice equals punishment. You do the ctime, you do the time. You do
the time, you've paid your debt to society and justice has been done. But justice for whom? Certainly not the
victim. Some background about the author and about victim-offender mediation will be helpful before
proceeding with a discussion about crime victims and punishment.

I am one of the small minority of victim-offender mediators who work with cases of severe violence, including
homicides. My qualifications for this work include training and experience as a social worker and as a lawyer,
fifteen years as a mediator, trainer and program consultant, founding and directing a Juvenile Court-based
Victim-Offender Mediation Program, training in work with trauma victims and last, but not least, my own
victimization.

About victim-offender mediation....

The vast majority of victim-offender mediation programs work only with juvenile offenders and only with non-
violent offenses. The mediation of severely violent crimes is not commonplace. Such offenses are usually
mediated upon the initiation of the victim, and only after many months (sometimes even yeats) of work with a
specially trained and qualified mediator, collaborating with the victim's therapist and/or other helping
professionals. Participation must be completely voluntary, for both victim and offender. Every aspect of the
mediation process has the safety of the victim as its foremost concern. Only offenders who admit their guilt
and express remorse and a desire to make amends are candidates for mediation.

A growing number of victims of severely violent crimes are finding that confronting their offender in a safe
and controlled setting returns their stolen sense of safety and control in their life. Victims (who are largely
ignored by the traditional criminal justice system) have the opportunity to speak their minds and their feelings
to the one who most ought to hear them, contributing to the process of healing and closure for the victim.
Victims get answers to the often haunting questions that only the offender can answer. (The most common
questions are, "why did you do this to me?" and, "was this my fault or could I have prevented this?") With their

72 Price, Marty, Punishment-What's in it for the Victim?, A Restorative Justice Discussion for Crime Victims and their Advocates
http://wwwave.org/DataBase/PUNISHMENT Victims of Crim.htm
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questions answered, victims commonly report a new peace of mind, even when the answers to their questions

were even worse than they had imagined or feared.

In mediation, crime is personalized as offenders learn the real human consequences of their actions. Offenders
are held meaningfully and personally accountable to their victims. Most mediation sessions result in a
restitution agreement to, in some way, make amends or restore the victim's losses. Obviously, there is no way

to restore the lost life of a loved one. Restitution may be monetary or symbolic; it may consist of work for the
victim, community service or anything else that creates a sense of justice between the victim and the offender.
Sincere apologies are often made and words of forgiveness are sometimes spoken. Forgiveness is not
"prompted," in recognition that forgiveness is a process that must occut spontaneously and according to the
victim's own timing, if at all. For some victims, forgiveness may never be appropriate. In cases of severely
violent crime, victim-offender mediation seldom if ever is a substitute for punishment and sentences are not

typically reduced as a result of victim-offender mediation.

About the need for punishment....

I am not talking about the need to incapacitate the most violent of
felons-those who seem to be intractably hazardous to our health and safety.
Incapacitation, unfortunately, must continue until we can learn how to
generate change in such individuals. However, the need for incapacitation
must be understood as separate and distinct from the need for punishment.
When we focus on punishment and incarcerate offenders who ate not

dangerous, including those who have committed victimless crimes, we consume

precious correctional system resources which should be reserved for those
offenders who must be incapacitated for our protection.

I am not talking about punishment as a deterrent to crime. The punitive
approach to justice has resulted in the United States becoming the largest
jailer (per capita) in the world, with a violent crime rate that is also

second to no other country in the industrialized world. (Until just a few
years ago, the United States was the number three jailer in the world,
falling behind the former Soviet Union and the Union of South Africa.)
Prisons have become one of our fastest growing industries and some states
now have a punishment budget that is larger than their education budget.
If punishment deters crime, then the answer to an out-of-control ctime
problem must be that we need to lock up more people still. How far should
we go with this approach?

I'm not talking about punishment for the purpose of rehabilitation. That
theory was abandoned by our criminal justice system in the 1980's.
Relatively few offenders are rehabilitated in prison. Offenders are
"warehoused" in institutions where violence, meanness, deceit,
manipulation and denial are rewarded by the culture within. In most cases,
offenders return to the community as individuals who are then even more
antisocial than before they were incarcerated.

Then why punishment?

If punishment is not really about incapacitation, deterrence or
rehabilitation, then what is it about? Punishment is primarily for revenge
(or retribution.) Victims of heinous crimes commonly demand revenge. It
seems like a natural response. Some may argue that the desire for revenge
in response to victimization is "hard-wired" into the human animal. History
suggests this may be true.

Our criminal justice system is a system of retributive justice. Our policy

of inflicting pain (i.e., punishment or retribution) upon those who harm
others commonly leaves offenders feeling like they are victims, then those
"victims" may seek their own revenge. Unless they are executed or put away
for life without possibility of parole, they will eventually come back to

us, often with their need for revenge screaming for satisfaction.

So punishment does not work as deterrence or as rehabilitation and it often
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exacerbates the circumstances we are trying to fix. Still the public
(sometimes) and the politicians (more often) cry out for more punishment
and more prisons. (A well-known anthropologist once said that human beings
are the only species on earth that recognizes what isn't working and then
does more of the same.)

If not punishment, then what?

As I stated above, I think the desire for revenge may be a natural reaction

to victimization. But, should we act on all of our natural impulses? 1

submit that when our criminal justice system begins to take the healing
needs of victims seriously, and does a good job of meeting those needs,
meaningfully addressing the victims' losses and injuries, at that time,

victims may no longer be so concerned with how severely an offender is
punished. Cutrrently, victims receive little else. Our society tells us that
justice equals punishment. But justice for whom? Certainly not the victim.

I have asked many victim advocates, "How many victims/families of victims
do you know who have felt satisfied, justified and healed when the offender
was put to death or put away for a life sentence without possibility of
patole?" The typical answer is that it helped a little. They felt like they

got something. But overall, they still felt like they had been

re-victimized by the workings of a criminal justice system that didn't give

a damn about them. They needed much more than this kind of justice. The
system told them they should feel satisfied, even lucky if they got this

much.

I'm thinking about a victim advocate (I shall call him John) whose patents
were murdered in his presence when he was a teen-ager. John and his sister
were shot and left for dead. Some years later, after witnessing the

execution of one of the murderers, John experienced no relief from the hate
and bitterness which had been burning inside him for so many years. This
disappointment led him to seek a mediated confrontation with the other
murderer (I shall call him Ralph), who was serving two consecutive life
sentences.

After months of preparation with the mediator, John came face-to-face with
Ralph, behind prison walls. In a three hour mediation session, Ralph
learned from the lips of his victim of the terrible devastation he had
brought upon a family. He told John of his daily shame and pain, and his
wish that he could have been executed along with the other murderer. John
learned of the brutal victimizations Ralph had suffered throughout his
childhood and teen-age years. They cried together. John reported that the
mediation and the months he spent preparing for it changed his life,
bringing him release from the thoughts and feelings which had seemed
inescapable and freeing him to move on in his life.

Punishment is not for the benefit of victims. Our society exacts punishment
in response to the notion that crime is a violation against the state and

it creates a debt to the state. "The People of the State of California vs.

John Doe." The prosecutor represents the state, not the victim. The system
is offender-focused. Its attention is upon punishing the offender, while
protecting the rights of the offender. The victim is typically nowhere to

be found in the equation. Crime Victims' Bills of Rights, now law in most
states, seem to affect the balance only slightly.

What is restorative justice?

If our system of retributive justice is not working and not meeting our
needs, then what is more effective? Victim-offender mediation is but one of
many approaches to restorative justice. Restorative justice sees crime as a
violation of human relationships rather than the breaking of laws. Crimes
are committed against victims and communities, rather than against a
governmental entity.
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Our offender-focused system of retributive justice is designed to answer

the questions of, "what laws were broken, who broke them and how should the
law-breaker be punished?" Focusing on obtaining the answers to these
questions has not produced satisfying results in our society. Instead,
restorative justice asks, "who has been harmed, what losses did they

suffer, and how can they be made whole again?" Restorative justice
recognizes that, to heal the effects of crime, we must attend to the needs

of the individual victims and communities that have been harmed. In
addition, offenders must be given the opportunity to become meaningfully
accountable to their victims and must become responsible for repairing the
harms they have caused. Merely receiving punishment is a passive act and
does not require offenders to take responsibility.

The traditional criminal justice system treats offenders as "throwaway
people.” Restorative justice recognizes that offenders must be given
opportunities to right their wrongs and to redeem themselves, in their own
eyes and in the eyes of the community. If we do not provide those
opportunities, the offenders, their next victims and the community will all
pay the price.

Restorative justice is not just victim-offender mediation. It is not any

one program or process. It is a different paradigm or frame of reference

for our understanding of crime and justice. Some other restorative justice
responses to crime include family group conferencing, community sentencing
circles, neighborhood accountability boards, reparative probation, and
restitution and community service programs.

About victim advocacy and victim-offender mediation....

Over the years, there has sometimes been an uneasy relationship between
victim advocates and the growing restorative justice/victim-offender
mediation movement. Victim advocates objected loudly (and rightly sol) when
eatly victim-offender programs were overly persuasive or even coercive, in
their well-meaning but misguided efforts to enlist the participation of
victims. Victims' assistance programs are now co-training with
victim-offender mediation programs, teaching mediators how to work
sensitively and respectfully with victims.

Victim advocates have sometimes seen mediation as "soft on crime" and
therefore,

not in the best interests of victims. Those victim advocates who have
observed mediation sessions, taking note of the trepidation of offenders as
they face their victims, know that mediation is not soft on crime.

The recognition of common ground between victim advocates and restorative
justice advocates has led to alliances and partnerships. For example:

*In 1995, the National Organization for Victim Assistance NOVA) published
a monograph entitled, Restorative Community Justice: A Call to Action

*In 1996, NOVA and the Center for Restorative Justice and Mediation jointly
published a thorough, comprehensible and extremely accessible educational
document called, "Restorative Justice for Victims, Communities and
Offenders." It is without a doubt the best restorative justice educational
document I have seen.

*In 1995 and 1996, NOVA collaborated with the Center for Restorative
Justice and Mediation at the University of Minnesota, to produce
nationally-focused, advanced training programs for the mediation of
seriously violent crimes.

*In 1996, NOVA, along with the U.S. Department of Justice Office for
Victims of Crime convened a Restorative Justice Summit Conference in
Washington, D.C., gathering leaders of the field to develop national
restorative justice policy.

*In the fall of 1996, Mothers Against Drunk Driving (MADD) published in its
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quarterly, The MADDvocate, an article by restorative justice experts, Mark
Umbreit and Gordon Bazemore (of the Balanced and Restorative Justice
Project). The Winter 1996 MADDvocate published an article by a victim, who
along with her family, chose to mediate with the drunk-driving offender who
killed her sister.
*MADD's National Director of Victims' Services, Janice Hartis Lord, a
recognized authority who has written numerous books on working with
victims, spoke at the 1996 Conference of the Victim Offender Mediation
Association (VOMA) and presented workshops on working sensitively with
crime victims. She also co-presented (with me) a workshop on the mediation
of drunk-driving fatality cases.
A call to action for criminal justice reform....
I suggest to victims and victim advocates that you stop letting the
criminal justice system sell you its party line; stop letting it sell you
punishment as the cure for what ails you. In our mainstream criminal
justice system, punishment is the "bone" that the system throws to victims,
while offering little else. Victims and their advocates would do better to
let go of their demands for more prisons and more punishment. Those demands
are not serving the needs of victims or society. They are instead helping
to perpetuate a system of retributive justice that is failing all of us. A
restorative approach that focuses on righting the wrongs, repairing the
damage and restoring the lives affected by crime has much more hope to
offer us.
Marty Price, ].D., a "recovering attorney" and social worker turned to
mediator, is the founder and former director of the Victim Offender
Reconciliation Program of Clackamas County (Oregon) and is currently the
Co-Chair of the international Victim-Offender Mediation Association (VOMA).
He provides victim-offender mediation, consultation and training to courts,
mediation programs and individuals, specializing in the mediation of drunk
driving fatality cases and other crimes of severe violence. He may be
contacted at: 2315 NE Mason, Portland, OR 97211, (503) 281-5085.

Return to Main Menu

6.3. Minority Community Victim Assistance: A Handbook - 200173

Introduction

This handbook results from a number of training programs, conferences and workshops that have
focused on victims of crimes. One of the things that always struck us most about these activities was
that the majority of the participants were white females. Yet, crime statistics show that the most

typical crime victim is a young African American male.

We have worked with a number of police departments to try to assist them in improving their services
to minority Victims, especially inner city victims. We have tried to encourage the law enforcement
community to take a pro-active role in promoting the concerns of these victims. Our efforts have

been successful in part.

73 Elsie L. Scott Veda M. Shamsid-Deen Andrea Black-Wade National Organization of Black Law Enforcement Executives 908

Pennsxlvama Avenue S.E. \X/ashmgton D C. 20003M1nor1t\ Community Victim Assistance: A Handbook 2001
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After four years of developing police-based victim assistance programs, we realized that there are
often few referral services accessible to minority community residents. We, therefore, decided to work
with police departments in trying to develop more inner-city based programs and to inspire more
minority persons to develop programs as well as advocate for more services from their local
governments. We hope that this publication will serve as an impetus to minority community leaders,
victim assistance and referral agencies and police departments throughout the country to achieve
these goals.

We have designed the handbook to give minority community residents a practical approach to
assisting crime victims in their communities and neighborhoods. Law enforcement agency and police
department personnel will find this handbook instructive in that it introduces helpful activities that are
both cost effective and feasible for community based programs.

The handbook is divided into five sections. Section I examines barriers that have traditionally
restricted minority persons from becoming active in victim assistance programs. Section 1I provides
information on becoming a victim advocate as well as demanding action from the court system. In
Section III the various types of victim assistance services are discussed with suggested activities for
establishing those particular services in a community. Section IV focuses on special needs of domestic
violence, hate violence and elderly crime victims. Section V provides vital information for helping to
maximize existing community resources.

See document online

6.4. Alabama Crime Victims Compensation Commission — 2001 74

- Inaddition, restorative justice must recognize and respect that each victim, and each case, is unique.

o While a substantial body of research offers a general understanding of what many victims might
go through, it can be detrimental to "paint all victims with a broad brush."

o  Pre-victimization factors, socioeconomic status, presence or absence of a support system, and
treatment by the justice system all contribute to how a victim may--or may not--react to

restorative justice initiatives.

o The unique aspects of victimization are critical, in that they can affect a victim's willingness or
ability to participate in or appreciate restorative justice practices.

- Victims' most salient needs (based upon a rich body of research)—
o information about the status of their case,
o  being believed, and
o  not being blamed.

- One of the most significant barriers to victim involvement in, and acceptance of, restorative justice is the
language that is sometimes used within a restorative context.

o Victims' concerns extend beyond mere semantics to the expectations some words imply--that
victims will heal, or that forgiveness should be an end result of restorative justice.

o The wortd "restorative,” for instance, is appropriate and powerful when describing a context or
approach to justice.

7 Alabama Crime Victims Compensation Commission, Criminal Offenders, Crime Victims, and Substance Abuse, What Next? The
Language Of Restorative Justice, Oct 2001, http://agencies.state.al.us/crimevictims/asads/justiceandtrauma.htm

Page 68 of 100


http://agencies.state.al.us/crimevictims/asads/justiceandtrauma.htm

o

o

Research Framework for a Review of Community Justice in Y nkon
Community Justice — Victims

When the term "restoring victims" is used, many crime victims and service providers express viable
concerns.

Rather, "7estoring justice to victims" through comprehensive, meaningful services and implementation
of victims' rights is a more appropriate reference.

The term "victim/ offender reconciliation” implies that there was a conciliatory relationship in the first
place.

®  While this may be true in some cases--particulatly those involving interfamilial offenses-
-it is not true for many others. As such, caution should be utilized with this word.

The ctrucial concepts of "healing'’ and "closure" are frequently cited in restorative justice literature,
policies, and programs.

= Itis important to remember and respect that healing is a journey, not a destination.

= For many victims, "closure’ is not only an unrealistic word; it is an unrealistic
expectation.

®  Neither healing nor closure should be cited as expected outcomes of restorative justice.

Perhaps the most inflammatory concept within a restorative justice framework is that of
"forgiveness."

®  Again, forgiveness should never be expected. If forgiveness emerges through restorative
justice processes, it is healthy and welcome.

®  Yet forgiveness from the victim--especially for offenses that cause horrendous acute
and chronic trauma (both physical and emotional)--can be extremely difficult.
Forgiveness without any display of remorse, sorrow, or rehabilitation from the offender
can be impossible.

Deschutes County, Oregon Chief Community Justice Officer Dennis Maloney emphasizes the
importance of "earned redemption,” that is, offenders must make diligent efforts to earn the victims'
understanding that can lead them to mercy for the suffering and losses they have endured.

- Anin-depth understanding of victim trauma is essential for restorative justice practitioners, including:

o

How participation in justice processes--ctiminal, juvenile, and/ot restorative--can exacetbate
victim trauma.

Victims' most salient needs (based upon a rich body of research)--information about the status of
their case, being believed, and not being blamed.

The various needs victims may have immediately after a crime has occurred, as well as in the
short- and long-term, and how best to meet those needs.

Supportive services available (both system- and community-based) for victims to help them
reconstruct their lives in the aftermath of a crime.

An increased understanding of victim trauma emerges from comprehensive training and from
speaking directly to--and soliciting feedback from--crime victims and those who serve them.

It is also important to recognize that the majority of victims do not report crimes to law

enforcement; therefore, it is imperative that restorative justice values and practices incorporate
approaches that attend to the needs of non-reporting victims.
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o Inaddition, restorative justice must recognize and respect that each victim, and each case, is
unique.

®  While a substantial body of research offers a general understanding of what many
victims might go through, it can be detrimental to "paint all victims with a broad
brush."

®  Pre-victimization factors, socioeconomic status, presence or absence of a support
system, and treatment by the justice system all contribute to how a victim may--or may
not--react to restorative justice initiatives.

= The unique aspects of victimization are critical, in that they can affect a victim's
willingness or ability to participate in or appreciate restorative justice practices.

6.5. Questions For Restorative Justice Practitioners To Consider When Creating/
Implementing A Victim-Centered/Victim-Balanced Program — 2000 75

These questions provide a good "check list" to measure the effectiveness of a correctional agency’s restorative
justice programs relevant to victim sensitivity, and respect for the victim’s participation.

— A series of questions that agencies can ask to "provide victims with the greatest opportunity for justice,
based upon the six core rights of victims:
o  Safety (a sense of safety for victims).
Information/notification (answets to questions).
Choice (the choice to participate or not participate).
Testimony (a chance to testify to their truth).
Validation (respect for and acknowledgment of the victim’s experiences).
Restitution (the full and prompt payment of restitution).

O O O O O

Safety

—  Does your program consider the safety of victims and their families as its highest priority?

—  Has your program worked with victims and victim service providers to ascertain the kinds of safety
measures you can facilitate to ensure victim safety?

—  What safety measures does your program have in place to ensure the victim’s safety before, during and
after his/her participation in the process?

—  Are victims asked if they feel safe and what (if anything) would make them feel safer?

—  Has your program considered safety measures for staff who are conducting victim-related or restorative
justice processes, or who are in the office?

— In some cases, does your program contact allied professionals to get them involved in providing safety?
e What preventive strategies does your program suggest to victims to increase their safety? (NOTE: In

cases involving domestic violence or stalking, there is no way that anyone can ensure safety.)

— In your program, who has responsibility for creating, implementing, reviewing, evaluating and improving
yout victim-related safety measures?

—  Does your program have a system for putting safety plans in place for victims with disabilities before an
emergency atises? Does this person work with victims and victim service providers?

—  How does your program present itself to eldetly victims?

o Is there effort given to understanding such issues as dementia, isolation or other aging issues that
may exacerbate their experience, leaving them feeling more vulnerable than before?
—  What assurances are given to them about protection if they are to meet with their offender?

7> Russell, Susan, Victim Access Project Coordinator, Vermont Victim Services 2000, Questions For Restorative Justice Practitioners To
Consider When Creating And Implementing A Victim-Centered And Victim-Balanced Program

http://www.realjustice.org/Pages/t2000papers/t2000_srussell.htmlThe Vermont Center for Crime Victim Services (CCVS) has worked

closely with correctional programs in its state to develop restorative justice policies and practices that are victim-sensitive.
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—  What safety procedures do you follow when both victims and their offenders are present in the same
venue?
—  What steps are taken when safety measures ate violated during any restorative justice process?
— How do you screen out inappropriate cases, i.e, domestic violence or sexual assault cases?
o  If the screening is done by a committee, what type of training do its members receive?
o If cases are screened by the court, are there additional screening processes?
—  Who will enforce the restorative justice agreement, or violations thereof, post-process?
—  What are your program’s confidentiality guidelines as they pertain to victim testimony and involvement?
—  Does your program consider the emotional, as well as the physical, safety of the victim? For example, does
your program try to understand the issues with which the victim may be dealing, and are your workers
sensitive to issues of trauma or other mental health diagnoses?
— Do facilitators intervene immediately if the focus of a restorative justice meeting becomes uncomfortable
for the victim?
— Do they have training to deal with the emotional reactions that can result from this type of interaction?
— Do the physical environments of restorative justice venues consider the victim’s safety, i.e., parking,
lighting, etc.?
— In processes involving face-to-face meetings, are the victim and offender scheduled to artive/leave at
different times, so that offender does not have the opportunity to harass, threaten ot coerce the victim?
o Are escorts provided to victims into and departing the venue?

Information
—  Has your program worked with victims and victim service providers to determine the kinds of
information about your program and restorative justice processes that victims need, and have you
prepared these materials?
—  Are victims given a comprehensive explanation of the events to take place, i.e., orally, in writing,
and/or by audiotaped or videotaped materials?
—  Does your program provide victims with an information brochure that outlines their options for
involvement and describes what they can expect if they choose to participate?
— Do you tell the victims about the possible "dangers or disadvantages" of this process and not just
about the possible "benefits"?
—  Is your program staff familiar with all local, state and national resources for victims so they can make
appropriate referrals?
o Do you have a printed list of services/resoutces to give to victims?
o Do you have a "glossary of terms" for victims that ate utilized throughout justice processes?
—  If victims need help with referrals, do you tell them how to advocate for themselves and help with the
process, if needed?
—  Does your program have working collaborative agreements with domestic violence programs or other
community/victim resoutces for teferrals or assistance in planning for the victim?
—  Does your program provide information in different formats, i.e., Braille or other languages?
— Is your program accessible for people with disabilities?
o Does your program provide assistance with paperwork ("reasonable accommodation") to
those with disabilities?
— Is there someone working with the victim who has knowledge of disability issues and has connections
with other agencies who specialize in disabilities?
—  Are your program’s staff who provide referrals and assistance trained in victims’ needs and rights?
o  Are they trained about resources in the community?
o  Are any of them victims/sutvivors?
—  Is thete a mechanism in place to check with victim advocates to see if s/he can offer any
insight/support to the victim in restorative justice cases?

Choice
—  Does your program inform victims that it is completely up to them whether or not they want to
participate in restorative justice processes?
—  Does yout program inform victims of their options for varying levels/degtees of participation?
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Does your program offer choices of dates, times and places?

Does your program offer a choice of venues, i.e., who can be present, who will not be present, etc.
Does your program offer the victim the opportunity to have an advocate, probation officer or other
support person present during restorative justice processes?

Do you provide victims with a written list of the rights to which they are entitled when participating
(or choosing not to participate) in your program?

Do you understand that victims, both with and without disabilities, have the right to make choices,
regardless of whether the staff agrees or disagrees?

Does your program inform victims that they can change their minds about any of their previous
choices?

Does your program amend its normal practices to meet the special needs of victims (for example, a
frail individual who is homebound and cannot travel to the designated site)?

Testimony

What procedures are in place in your program to ensure that there is always an appropriate
environment for victims to tell their stories?
Does your program have a way to address the needs of victims with cognitive disabilities, i.c.,
difficulty with verbal expression and understanding?
Is there a way to bring in someone who specializes in communicating with those victims?
Do you assure that evetyone present is "on the side" of the victim and will suppott het/him duting
and after the testimony?
Do you let victims know that they only need to tell as much as they wish?
Do you assure confidentiality of the content of the victim’s testimony?
If a victim chooses not to participate, are there other options for the victim to provide testimony?

o Are those options described in writing and given to victims?
Is there someone (a trained individual) who can assist the victim in preparing his or her statement
and/or reading it, should the victim not be able to do it him/herself?
Is there opportunity provided for the victim to ask questions of the offender?

o Does your program offer victims assistance in this process (writing questions down, offering

to act as facilitator, etc.)?

Does your program provide interpreters for those who are deaf, hearing impaired, speak English as a
second language, or speak no English?

Validation

What types of support does your program offer to victims who are providing testimony for
restorative justice processes?
Has your program staff gone through sensitivity /cultural training to be more effective in validation?
o Do they act interested in the victim’s story and not try to cut him ot her off?
o Do they make victims feel as though their input is valuable and express gratitude for their
participation?
o Do they offer words of encouragement (""Take your time; focus on someone safe; take deep
breaths;" etc.)?
o Do they understand the importance of body language (eye contact; nodding head; keeping
arms open instead of crossed over chest; etc.)?
Does your program staff ask the victim, "How can we help you feel validated?"
What does your program do to ensure that offenders and others will also validate victims’ testimony?
What does your program do if offenders or others fail to validate the victim’s testimony?
Does the perpetrator get the clear message, "What you did was solely your responsibility and it was
not okay to do that"?
Does the victim get the clear message, "What was done to you was wrong; it was not your fault; you
are justified in feeling afraid, angty and unforgiving"? (INOTE: In a domestic violence situation, it is
important for both the victim and the perpetrator to hear that the responsibility for the violence rests
solely with the perpetrator, and not at all with the victim. This must be stated up front; nods and body
language are not enough.)
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Does your program have a standard "thank you" letter that you send to victims after they have
testified?

Does yout program have a standardized evaluation process/form for victims to complete, and assess
their satisfaction with and opinion of your program and restorative justice processes?

Restitution

Do you consider restitution in every case?

What procedures are in place in your program to ensure that restitution payment is the fzrs# financial
responsibility of offenders (or a dual priority with cases that also involve child support)?

Does your program provide victims with assistance in documenting their losses for the purposes of
restitution?

Who in your program is responsible for holding offenders accountable with regard to restitution?
Does your program emphasize to offenders the role of accountability in not only repairing the harm
they caused, but also as a component of holding them accountable to their victim and to their
community?

What are the consequences to the offender if he or she does not pay?

Who in your program is responsible for verifying claims? Is restitution only owed for uninsured
expenses?

Who in yout program provides victims with information about the offender’s restitution schedule,
amounts that will be paid, etc.?

Does your program provide financial resource assistance in obtaining funds from other emergency
funds?

Do you ask the victim if there are other ways the offender can repay that would be more beneficial or
healing than monetary compensation?

Do you tell the victim about Victim Compensation and how to apply?

Are victims provided with information about civil remedies in cases where the offender does not
fulfill his/her restitution obligation, and provided with assistance in seeking such remedies?

Do you talk with the victim, and those responsible for holding the offender accountable, about the
victim’s safety issues relating to restitution?

Do you provide financial reimbursement to the victim for mileage to participate in any of your
programs?

Do you provide reimbursement for lost wages due to involvement with your program?

6.6.

Toward a Mid-Range Theory of Restorative Criminal Justice — 2000 76
Types of Victims: Some authors distinguish between primary from secondary victims and identify
three types of secondary victims?’
o Those who suffer indirect financial loss because of a crime;
o  Those who suffer because of a close relationship with a victim; and
o Society at large
Victims:
o Direct Victims — Those against whom the crime was committed and who suffered physical
injuty, monetary loss and/or emotional suffering as a consequence of the offense.
o Indirect Victims — Those who suffered indirect financial loss because of their relationship to
the victim ot offender
Victims Needs Structure

76 McCold,

Paul. (Director of Research, International Institute for Restorative Practices, Bethlehem, PA.) "Toward a Mid-Range Theory of

Restorative Criminal Justice” is an abridged version of a larger article to be featured in Contemporary Justice Review. December 2000

77 Van Ness, D. and K.H. Strong, (1997) Restoting Justice, Cincinnati: Anderson Publishing cited in McCold, Paul. (Director of Research,
International Institute for Restorative Practices, Bethlehem, PA.) "Toward a Mid-Range Theory of Restorative Criminal Justice" is an
abridged version of a larger article to be featured in Contemporary Justice Review. December 2000
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Injury Need Responsibility

Physical Safety Protect self and others
Medical Attention Seek necessary treatments

Economic Restitution Be realistic about costs

Mental/Emotional

- loss of trust

Safety to disclose (confidentiality)

Find someone to trust

- loss of faith

Know justice will take place

Take the time necessaty/be patient

- sense of isolation

Social support and acceptance

To ask for and accept help

- disbelief in experience

To tell their story, to be heard

To face their pain

Deminimization Expect others to take seriously
Deprivatization Willingness to break the
silence/disclose
Truth telling Faith in your experience
Cognitive shock Meaning Seek understanding

Answers to questions

To articulate the questions

Enmity

To forgive, but not forget

Acknowledge the pain under the
anger

Loss of control

Empowerment over disposition of
case

Take opportunities to exert
influence

Self blame Reassurance that it wasn’t their To forgive self

fault
Indignation Validation that it was wrong Reaffirm value system
Fear Strategies for the future Take action to take control

Assurance this will not happen
again, to self or others

Participate in appropriate
processes

—  Crime victims have a variety of needs created by the crime which correspond to an injury and

responsibility.

0  Most of the responsibilities of crime victims they owe to themselves for their own self-
interest (healing).

Use of the term “responsibilities” in regard to victims is not meant to suggest that
victims should be coerced to participate in their own healing or to have the pace of
their progress determined for them.

o  Physical: For example, ctime threatens the physical safety of victims and/ot their propetty.

The first need of crime victims is safety.

Victims have the responsibility to act to protect themselves and others by
disclosing and asking for help.

Victims have a responsibility to seek medical attention when needed.

o  Economic: Victims may experience financial loss and need to be compensated and are
obliged to be realistic about these costs.
0  Mental/Emotional:

Victims may lose trust in others, need the safety necessary to disclose and have a
responsibility to seek out someone trustworthy.
Victims often experience isolation and need social support and they owe it to
themselves to accept the help when offered.
Victims may suffer a disbelief in their experience, a lack of understanding and a loss
of faith.

e  Victims need to tell their story, to be acknowledged and the truth to be

told.

Victims are responsible for forgiving themselves and seeking answers to their
questions.
Finally the disposition of the case (to ‘own the conflict’)
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—  Victims have a personal responsibility to take constructive action and a social responsibility to
- . . . . 78
participate in appropriate social processes to address the crime — when they are ready.

6.7. Viewing Restorative Justice Through Victims’ Eyes — 2000/1998 79

I am often asked what victims hope for in the restorative justice process.

o What do victims want and are they getting it?

o I think it is helpful, when asking whether victims view something favorably, to ask, "Compared
to what?"

For the last 25 years, victims of crime and victim advocates have tried to make the criminal justice system
more responsive to the needs and interests of victims.

o Victims have worked hatd, first to be informed, and then to be able to participate.

o  Opver time, community-based organizations, police, prosecutors, courts, and corrections
departments all began to provide victim advocates to help guide victims through the system— to
advise them of their rights to be present and to participate in proceedings.

o Itis far more common these days for victims to hear about a plea negotiation, to speak at
sentencing or parole hearings, or to learn about an offender’s release from prison.

o Yet many victims still feel ignored, excluded, and profoundly disrespected by the system.

o There is no meaningful interaction with offenders, and victims’ emotional, physical, and financial
needs are rarely fully addressed, if addressed at all.

o  As a result, victims often feel further alienated and unsatisfied.

Restorative justice, on the other hand, holds great promise as a set of values which promote healing and
strengthen the social bonds which serve as the foundation of our communities.

o  Empathy, mutual understanding, restitution and accountability are key principles of restorative
justice.

o There is a high priority placed on maintaining or restoring individual dignity.

o  Crime is not depersonalized.

= Itis viewed as an experience between individuals, in the midst of a community.
= All three - victims, offenders, and communities - should recognize the harm done to
each through the crime, and all three should attempt to rebuild social ties and recreate
"right relationships. "
o  Sounds like everything victims’ advocates have been asking for. Right? Not quite.
Let me explain how restorative justice falls short.
o 1. Restorative justice programs leave out most victims.
®  Most victims do not participate in any formal process to resolve the issues surrounding
their victimization.
e In the traditional criminal justice system, there are many reasons for this.

o The victim may not report the crime to the police, the police may not
find the offender, the offender may not be arrested, the district
attorney may decide not to prosecute, or the case may never make it
to trial.

o As aresult, only a small percentage of victims in this country ever
make it to court.

78 Bianchi, H. (1994), Justice as a Sanctuary: Toward a New System of Crime Control. Bloomington, Indiana University Press. cited in
McCold, Paul. (Director of Research, International Institute for Restorative Practices, Bethlehem, PA.) "Toward a Mid-Range Theory of
Restorative Criminal Justice" is an abridged version of a larger article to be featured in Contemporary Justice Review. December 2000

7 Susan Herman, Executive Director, National Center For Victims Of Crime, Before The International Symposium On Victimology
Montreal, August 10, 2000, http://www.ncve.org/MAIN/Susan/r] montreal.htm; also at Susan Herman, Viewing Restorative Justice
Through Victims’ Eyes, Executive Director National Center for Victims of Crime (Formerly the National Victim Center) at the
International Conference on Restorative Justice for Juveniles, Ft. Lauderdale, FI. November 7, 1998

www.ncve.org/main/susan/rj.htm
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To the extent that restorative justice models depend upon an arrest or some

other official complaint to trigger the process, they will suffer from the same

limitations and the vast majority of victims will not be able to take advantage

of their benefits.

Furthermore, as I understand it, restorative justice typically requires an

offender who has admitted culpability and wants to participate in the process.
o  For these reasons, the number of cases eligible for restorative justice

processes is even smaller.

At its best, then, as currently applied, restorative justice is only able to help a

very small number of victims of crime.

Please do not misunderstand me. It could be that for those few victims and

offenders, restorative justice may present a far more appealing option than the

traditional criminal justice system.

But for those who talk about restorative justice as a preferred approach and

one which could replace the traditional system, it is important to remember

that the doors to restorative justice do not yet open as wide as the doors to the

courthouse.

o 2. Restorative justice does not address many critical needs of victims.
®  Unlike the traditional criminal justice system, restorative justice offers victims a highly
participatory process. Restorative justice focuses on:

victims’ need to tell their story and to be heard, to reconnect
their need to patticipate in discussions about how to resolve their "conflict,"
their need to experience empathy from the offender, the community or both,

their need for an apology and/or exptession of remorse from the offendet,
and

their need for restitution.

= Victims’ needs often go way beyond that.

Repairing the harm is often far more complicated than apologies and
restitution and relationship-building.

It can require long-term sophisticated counseling, assistance with safety
planning, relocation and any number of services required to rebuild a life—
emergency day care for the parent who needs to get a job to handle new crime-
related expenses, substance abuse treatment for the traumatized victim who
has turned to drugs, an escort service for the victim now too afraid to leave
home or go to the store alone, employment counseling or training for the
victim who no longer can perform their old job—or even something as simple
as new locks or windows at home.

Many of victims’ needs cannot be met by individual offenders or small
communities because there is only so much they can do.

The "restoration" that restorative justice programs offer seems limited to the
resources that an offender and a community of stakeholders bring to the table.

®  From a victim’s point of view, then, it is disappointing that a new paradigm that uses
the word "restorative" does not address critical crime-trelated needs.

Harm caused by an offender in a moment can impact a lifetime and the
reparation can have very little to do with an ongoing relationship with an
offendet or a community.

So, when a victim walks into a restorative justice process, the question that
should be asked is, "What do you need to tebuild your lifer"

Instead, the focus is on offender and community accountability, and the
offender and community doing something to acknowledge the harm caused to
the victim and helping restore the victim as much as they can.

It is certainly appropriate for offenders and communities to be asked to help
make victims whole again.
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o However, in this model, the extent to which a victim can be
"restored" is limited by the capacity of the offender and the
community.

e Aslong as victims’ needs are addressed only with the resources of offenders
and communities, restorative justice will ultimately be unsatisfying.

e To the extent victims need more than empathy, restitution and relationship
building, restorative justice, like the traditional criminal justice system, will fall
far short.

e Again, this is not to say that restorative justice does not offer something of
value, it’s just often of limited value.

o 3. Restorative justice processes could offer enormous promise for victims.
®= ] would like to see restorative justice take another big step.

e  As I understand it, restorative justice is still very offender oriented, even
though we often refer to it as victim centered.

e As I outlined above, this offender orientation significantly limits the
applications of restorative principles— first, the process is limited to those
cases with an offender who admits culpability and wants to participate, and
second, the remedies are limited to what the offender and, secondarily, the
community can provide.

= If we were really asking what do victims need to repair the harm caused by crime, we
would not be constrained in these ways.

®  If the process and the remedies were more victim-oriented, restorative justice
procedures would kick in with the occurrence of a crime and would attend to the needs
of all victims.

®  The community would be asked to help victims rebuild their lives -- to help with
physical repair of the crime scene, to provide the support and counseling victims need,
and to overcome isolation and fear and reintegrate victims back into productive
community life.

= If the offenders are apprehended, and acknowledge responsibility for the crime, and
want to participate in a restorative process, all the better.

e They can contribute enormously and in a way nobody else can.

e They can offer an apologies, remorse, and empathy.

e They can give victims a more complete understanding of the events.

® My hope for a new restorative justice paradigm is that the community would ask every
victim, "What do you need to help repair the harm?"

= I have often read that restorative justice processes can occur with or without the victim
as long as you have some form of representation.

= I actually agree with this--my hope would be that some day restorative justice can also
take place with or without offenders.

®  One final observation. I believe that there is a role for society at large, represented by
the state, in repairing the harm done to victims.

e Currently, only the state has the authority to marshal the resources necessary
to address some of victims’ long-term, complicated problems.

e The day care, the employment counseling, the substance abuse treatment, or
the long range housing needs of victims, usually cannot be adequately
addressed by offenders and communities alone.

e In these cases, society as a whole should be asked to play a role.

o From a victims’ perspective, one of the reasons the traditional
criminal justice system is inadequate is that it does not have authority
to call upon the full range of governmental resources necessary to
meet the needs of victims.

o I fear that restorative justice practitioners, in a commendable effort to
humanize the justice system and keep the state in the background,
will make the same mistake.
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— My hope would be that someday, when a crime occurs, in addition to holding offenders accountable, we
would also ask,
o "What do victims need?" and
o "How can offenders, communities and society at large help them?"
—  From a victim’s point of view, that would be restorative justice.

6.8. Building Community Support for Restorative Justice Principles - 80
—  There is also great risk that the existing system, with its overwhelming orientation to offenders, will be
unable to shift to a truly victim centered approach to resolving crime.
o The habits of the system are strong.
o Even in jurisdictions committed to shifting to restorative justice, corrections practitioners
frequently forget to involve victim representatives in their planning at the beginning.
o It will take great vigilance to insure that victims issues are given proper consideration.
o Victims groups vary in their reaction to restorative justice.
®  Some see potential for a much better system for victims;
=  some are watching and withholding judgment;
= some are adamantly opposed, believing that in the process of implementation
distortions of the philosophy will result in practices which are harmful to victims.
o They fear that the system will use victims to rehabilitate offenders or that the coutt will order
'restorative' activities without asking victims what they want.
®  Even if asked, they fear victims may not feel free to express their real feelings.
®  These fears are grounded in previous experience with a system that regularly re-
victimizes and disempowers victims and doesn't even know it.

6.9. Community Is Not A Place: A New Look At Community Justice Initiatives — 1997 81
= Who is the victim: A fundamental principle of restorative justice is that society is not the victim, government
is not the victim, the victim is the victim82
o  Principle of ownership reminds us of the danger that the conflict is easily "stolen" from the
victim by defining the society as the victim. %3
o The question for restorative justice is "Can the principle of private ownership co-exist with public
ownership of crimer"
o The current solution to this dilemma has been to order the two principles. For example, first
principle of RJ, "Crime is primarily an offense against human relationships and secondatily a
violation of a law." 84

7. Relevant Documents, Studies and Practices - International

80 Pranis Kay, Director of the Restorative Justice Program of Minnesota DOC, Building Community Support for Restorative Justice

International Conference on Justice Without Violence: Views from Peacemaking Criminology and Restorative Justice Albany, New York,
June 5-7, 1997 Community Service Foundation http://www.restorativepractices.org/Pages/albany.html

82 McCold, P. (1996). The role of community in restorative justice. In B. Galaway & J. Hudson (eds.). Restorative Justice: International
Perspectives. Monesy, NY: Criminal Justice Press, p85-102 cited in McCold Paul and Benjamin Wachtel Community Is Not A Place: A
New Look At Community Justice Initiatives, Paper presented to the International Conference on Justice Without Violence: Views from
Peacemaking Criminology and Restorative Justice Albany, New York, June 5-7, 1997 Community Service Foundation
http://www.restorativepractices.org/Pages/albany.html

8 Christie, N. (1977). Conflict as property. The British Journal of Criminology 17(1):1-14 cited in McCold Paul and Benjamin Wachtel
Community Is Not A Place: A New Look At Community Justice Initiatives, Paper presented to the International Conference on Justice
Without Violence: Views from Peacemaking Criminology and Restorative Justice Albany, New York, June 5-7, 1997 Community Service
Foundation http://www.restorativepractices.org/Pages/albany.html

84 Claassen, R. (1995). Restorative justice principles and evaluation continuums. Paper presented at National Center for Peacemaking and
Conflict Resolution, Fresno Pacific College, May cited in McCold Paul and Benjamin Wachtel Community Is Not A Place: A New Look At
Community Justice Initiatives, Paper presented to the International Conference on Justice Without Violence: Views from Peacemaking
Criminology and Restorative Justice Albany, New York, June 5-7, 1997 Community Service Foundation
http://www.restorativepractices.org/Pages/albany.html
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7.1. Restorative Justice Programs in Australia — 2001 85

—  Safety: There is also a potential for victims to be 'revictimised' by taking part in conferences, leaving them
more fearful or anxious than before (Strang unpublished).

7.2. Diversionary Programs in the South Australian Criminal Justice System/ Their
Effects on Victims — 2000 86

Abstract

The introduction of specialist courts in South Australia has changed the current administration of criminal
justice in this State to a significant degree. Their presence has added to the diversionary options available to
sentencers, extending them in specified circumstances to police, prosecutors and legal counsel. Specialist courts
are underpinned by the view that focusing on offenders’ needs and treatment will aid ctime prevention efforts.
At the same time, South Australia is a jutisdiction that takes pride in its history and enlightened attitude on the
subject of victim concerns. Now that some aspects of the criminal justice system, into which the victims’
movement has been able to establish itself, have shifted the focus to offenders, what may be the effects on
victims? This paper reviews first some historical reflections on victims’ rights in South Australia, then describes
briefly some of the specialist programs that have been implemented or are being piloted in this State. Finally,
the paper offers thoughts on areas where victim issues and offender issues can find some common ground. It

85 Criminology Research Council, Heather Strang, Director, Centre for Restorative Justice, Research School of Social Sciences, Australian
National University A Report to the Criminology Research Council, Restorative Justice Programs in Australia, March 2001,
http://www.aic.gov.au/crc/oldreports/strang/adult.html

8 Rick Sarre, Diversionary Programs in the South Australian Criminal Justice System and Their Effects on Victims, Associate Professor of
Law and Legal Practice, University of South Australia, Presentation at conference “Victims of Crime: Working Together to Improve
Services” in Adelaide, May 2000 http://www.victimsa.org/conference/rick sarre.htm
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maintains that it is not a foregone conclusion that victims and their needs will be forgotten in the rush to
individualised, offender-based justice, especially if policy-makers and administrators explore the possibilities
alive in promoting the principles of ‘restorative justice’.

Victim considerations in South Australian criminal justice

Detailed research into the needs of victims and the offender-victim relationship only began, worldwide, as
recently as the 1940s. Even then, research was conducted merely as part of an effort to gain a better
understanding of the causes of crime. Prior to the 1970s, in our common law tradition, the Crown’s decisions
about proceeding with a prosecution, negotiating with defence counsel, protecting the community at large and
rehabilitating offenders occurred, for the most part, outside of considerations of victims’ interests. The Crown
could not have been seen to be representing the victim, it was determined, lest there be allegations by
defendants that their rights had been compromised unfaitly (see generally Grabosky 1987; Whitrod 1980).

Specific victim-centred initiatives in South Australia had their origins in August 1979. In that year, the
government established a Committee of Inquiry on Victims of Crime. The Tonkin Liberal government report
(South Australia 1981) made a number of recommendations that laid the foundation for legal and
administrative reforms over the ensuing years. In 1985 South Australia became one of the first jurisdictions in
the world to endorse the United Nations Declaration on the Basic Principles of Justice for Victims of Crime
and Abuse of Power by promulgating a specific Declaration of Rights for Victims of Crime. This document
was designed to state a range of principles relevant to victims at a number of key stages in the justice process,
essentially in relation to access to the courts, fair treatment, restitution, compensation and assistance (Erez ef a/
1996, p206; Cook ez a/ 1999, p84; Zdenkowski 2000, p168). The then SA Labor government Attorney-General,
Chris Sumner, in his second reading speech for the Statutes Amendment (Victims of Crime) Bill in that year, listed
the seventeen ‘rights’ that had been endorsed at the Seventh United Nations Congress on the Prevention of
Crime and the Treatment of Offenders held in Milan, Italy, during August 1985 (Sumner 1987; Sumner and
Sutton 1990). Governments were encouraged to incorporate the rights into policy and practice as far as
possible, and the South Australian government was quick to do so.

The seventeen rights are as follows, in an abridged form. (See also Findlay ef 2/ 1999, pp344-5; Hansard 1985).
The victims of a crime shall have the right to:

1. be dealt with at all times in a sympathetic, constructive, dignified and reassuring manner;

2. be informed about the progress of investigations;

3. be advised of the charges against the accused;

4. have a comprehensive statement taken at the time of the initial investigation of the harm done and the losses
incurred;

5. be advised of justifications for accepting a plea of guilty to a lesser charge;

6. be advised, with sensitivity and tact, of any justifications for the withdrawal of charges;

7. have property held by the Crown as evidence returned as soon as possible;

8. be informed about the trial process and the rights and responsibilities of witnesses;

9. be protected from unnecessary contact with the accused and defence witnesses during the course of the trial;
10. not have their address disclosed unless it is deemed material to the defence;

11. not be required to appear at any preliminary hearings unless it is deemed material to the defence;

12. be entitled, during a bail application, to have their need for physical protection put before a bail authority by
the prosecutor [ as enacted in the Bai/ Act (§A) 1985, section 10;

13. be advised of the outcome of all bail applications and be informed of any conditions of bail;

14. be entitled to have the full effects of the crime upon them made known to the sentencer [ the ‘victim
impact statement’ (VIS) [ as enacted in the Criminal Law (Sentencing) Act (SA)71988, section 7,

15. be advised of the outcome of any criminal proceedings and the sentence;

16. be advised of the outcome of any parole deliberations;

17. be notified of an offender’s impending release from custody.

Have victims reason to feel that these rights have been compromised, or potentially compromised, by the

newly emerging diversionary practices and justice initiatives, such as specialist courts, being introduced in South
Australia currently? At this stage, evaluations have not been completed, and thus answers informed by
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empirical evidence are not yet available. What follows is simply a discussion that explores in theory how these
shifts in criminal justice choices may affect victim issues.

e The task of assessing whether diversionary options have had a beneficial or deleterious effect upon victims
generally is made difficult, however, by the inconclusive and often contradictory benchmarking of victims’
interests in the traditional criminal justice setting, a setting that has struggled for decades to reconcile
victims’ concerns with concerns for offenders’ rights (Sarre 1999a).

e Itis also hampered by the fact that many offenders are victims as well. It is simply not appropriate to
adopt a theoretical position that cannot accommodate some overlap between those who cause harm
and those who are on the receiving end of it.

e  Finally, any theoretical overview is likely to be perceived as locating all ‘victims’ into some form of
homogenous group.

e This is clearly not intended, and every endeavour is made in the discussion that follows to
recognise that victims’ interests are as broadly diversified as the circumstances that prevailed to
create the victimisation in the first place.

A new-found focus on offenders in diversion and specialist courts

There are pragmatic and philosophical difficulties facing any jurisdiction attempting to develop consistent and
plausible diversionary strategies for offenders, while remaining cognisant of victims’ interests. When designing
specialist courts and other diversionary programs and practices, policy-makers are likely to have, in the
forefront of their minds, offenders’ interests, not the intetests of their victims. Indeed, not one of the
traditional justifications for punishment, let alone those inspiring the ‘new’ diversionary themes, makes victims’
interests a matter of principal focus. If the purpose of punishment is to rehabilitate the offender, rehabilitation
reviews the offender’s future prospects, not those of the victim. If the purpose of punishment is deterrence or
denunciation, then the sentence is to be certain and predictable, not subject to the evidence of any specific
impact of the offence upon victims. If the purpose of punishment is public retribution, then the punishment
must, as far as possible, fit the crime as prescribed by the state, and not be subject to the whim (forgiveness or
vengeance) of the victim. Although restitution and incapacitation are sentencing considerations that may have a
bearing on some victims, these are not factors that dominate the sentencing process in the same manner as
rehabilitation, deterrence and retribution (Tomaino 1999, p165; Sarre 2000).

Offender-based, diversionary practices are designed to remove defendants from the intimidation of formal
court settings, if that is at all possible. The impetus for such ‘de-structuring’, White and Perrone (1996, p177)
suggest, came from a combination of factors, including high remand numbers, high recidivism rates, high costs,
and the negative impacts of conventional methods of punishment[] if not the system itself (Feeley 1979) [1 on
rehabilitation and reintegration of offenders into wider society. Keeping people out of the system at the ‘front
end’ became the catch-cry of diversionary policy-making. These themes have been heightened under the
current moves towards specialist courts and other diversionary practices.

It is now worth reviewing some of these models. While the evaluations have tended to suggest that the reforms
have not always achieved their sometimes lofty aims [] sometimes people are merely diverted into a less formal,
bureaucratic apparatus rather than away from the system entirely (Cohen 1985) [ nevertheless it has generally
been agreed that diversionary programs can bring about lower recidivism rates than the employment of other
more formal hearing and sentencing options (Sarre 1999b). One can draw from the examples that follow a
consistent theme: that offender-focused, less traditional programs of diversion or specialisation have great
potential for preventing some criminal activity. Of course, many of these schemes are still in their pilot stages
and one needs to question, of course, their long-term viability, especially in relation to persistent and habitual
offenders. Be that as it may, some of the various projects are presented here for discussion.

Drug courts

Drug courts provide the first example of the trend towards diversionary justice structures referred to by one
commentator as ‘new rehabilitationism’ (Zdenkowski 2000, p162). The South Australian pilot commenced in
May 2000 and is funded for two years. The court’s attention is focused on treatment and the rehabilitation of
the offender who appears before it. Prosecution and defence teams work cooperatively rather than in an
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adversarial fashion. Advised by the Director of Public Prosecutions (DPP), a drug court magistrate makes a
decision about whether a person is to be diverted to a program (methadone, group therapy etc) or not. The
presiding judge, in the American experience at least, is not an independent arbitrator, but becomes actively
involved as a ‘confessor, taskmaster, cheerleader and mentor’ (Inciardi e @/ 1996, p71, cited in Makkai 2000,
p81). There are still a range of implementation problems to overcome before the effects of such courts on
crime rates and victimisation rates can be assessed accurately in Australia (Makkai 1999). But American
evaluations show good success rates in terms of less drug use and lower recidivism rates (Makkai 2000, p81).

Aboriginal Court Day (the ‘Nunga’ court)

The A$40 million Royal Commission into Aboriginal Deaths in Custody (Royal Commission 1991) was a
milestone down the continuing road of justice reform in this country. The key conclusion to come out of this
report was that too many Indigenous Australians are coming into the formal justice setting. Its key
recommendation, therefore, was to encourage jurisdictions to consider ways to reduce Aboriginal rates of
imprisonment (Cunneen and McDonald 1997). The notion of a Nunga court day, while not being mooted in
the 1991 report specifically, is an example of a contemporary idea that would have received acclaim from the
Commissioners as involving a significant degree of Indigenous input in its planning and execution (South
Australia 1999a). The court in South Australia, which commenced in 1999, sits one day per fortnight, for
sentencing, not trials. The magistrate is guided by input from a range of sources, and sits not above the court
but at the bar table, with an Aboriginal elder.

Similatly, the memorandum of understanding, signed in September 1999 between the South Australian State
government and the elders of the Anangu Pitjantjatjara Lands, to enable the Umuwa community to self-
supervise offenders on community service orders, parole and probation, is another example of a less formal
justice setting designed to encourage attendance at court by Aboriginal defendants and to reduce re-offending

(South Australia 1999b).

Family conferencing

The well-researched ‘family group conference’ juvenile justice model provides another example of a justice
forum separate and apart from the formal system that has shown encouraging evidence of success (eg. Strang
2000, p24). The offender(s), their extended families and advocates (if appropriate), the victim(s) and their
supporters, and the police are brought together with an independent facilitator. In South Australia the
independent facilitator is a trained justice coordinator. Offenders are urged to confront their wrongdoing (for
the most part, in South Australia at least, the less serious offences) while being allowed to develop their own
negotiated outcome (Sarre 1999d). The aim of the process is to bring about reconciliation and reparation, not
to exact punishment. It has been found in evaluative studies that offenders are more likely to respond to their
justice experience positively when they perceive it to be fair, and the evidence is clear that conferencing
programs do give rise to favourable perceptions (Strang 2000, p27).

Family Violence Court

The family violence court is, as piloted since 1997 in South Australia, an interventionist court. Essentially,
magistrates (all male, by design) in these courts use their powers under the Bai/ At (§A4) to ensure that
recipients of bail orders or restraint orders are not inflamed into further acts of violence thereby. Police refer to
the court all family matters that appear to have a family violence component. At the first hearing, guilt and
innocence are irrelevant. Men who are a danger to their families are referred to an appropriate agency to deal
with violence issues, such as anger management programs and substance abuse treatment. Final orders are
made when the matter is returned to court, at which time the magistrate is better able to consider the alleged
offender’s future prospects in light of the immediate history of the matter.

Mental Health Court

A joint initiative of the South Australian Department of Human Services and the Department of Justice, this
court, which commenced operation in 2000, takes referrals from police, legal counsel and magistrates. It is
designed to, amongst other things, prevent persons who may border on being unfit to plead from being drawn
inextricably into the legal system (Sarre 1983). Matters are selected on the following criteria: the cases must be
able to be finalised in the summary courts, the accused must admit the objective elements of the offence, and
he or she must not be suffering from severe mental incapacitation nor be facing a serious charge. In the final
analysis, a person is only given an order of the court if the magistrate is satisfied that the program set out for
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the accused can achieve something, and that he or she can cope with whatever regime is prescribed. Once the
accused is admitted to a program, the matter is adjourned until called on again, if at all.

Drug Assessment and Aid Panels

The South Australian Drug Assessment and Aid Panel, established in 1985 under the auspices of the Controlled
Substances Act (5A4) 1984, is a pre-court diversionary program designed to divert people caught with possession
of illicit drugs for personal use away from the courts and to the Panel, placing pre-eminence upon the medical,
rather than criminal, nature of the problem. There has been, in this context, specific attention given to
Aboriginal offenders (ADCA 1996a, p8). Unless offenders wish to defend the matter in court, fail to adhere to
the requirements of the Panel or are found unsuitable by the Panel, their matters are not referred to the courts
and no conviction is recorded (ADCA 1996b, p14). The continued operation of the Panel bears testimony to
its practitioners’ perceptions of its ability to reduce criminality through an offender-focused treatment regime.

Victims’ interests and offender-based initiatives: some common ground

Common ground in a less formal justice setting

While it is possible that a focus on offenders may diminish official sensitivity to their victims, there is nothing
mutually exclusive about the reform associated with diversionary programs and the development of specialist
courts. In other words, just because one element of the criminal justice process receives pre-eminent attention ,
it is not axiomatic that, thereby, other aspects of the process are ignored. It is worth remembering that victims,
too, are likely to find that a formal court environment often robs them of the outcomes they may be seeking. It
was incontrovertible a decade ago that many victims were dissatisfied, unhappy with or upset by what
happened to them in and around court. Although significant reforms — witness assistance programs, court
environs improvements, victim impact statements read by the victim in open court — have occurred in the last
ten years, the fact remains that courts can be highly inhospitable places for victims.

‘[A] survey of 52 South Australian victims who had appeared as crown witnesses in 1990 ...
found that victims were very unhappy. They resented the amount of time that they had to
spend waiting in court as well as the facilities offered to them while they were there. In
addition, many were distressed by having to encounter the offender or the offender’s family
and friends in waiting rooms, corridors, toilets or at the entrance to the court” (Israel 1999,

p235).

Thus, reforms that endeavour to destructure the formal justice process may hold something for victims, too, in
removing the potential for injustice that is likely in a ‘one size fits all” approach. Just as specialist courts, for
example, allow significant interplay between judges and the parties that appear before them, so greater levels of
informality may be more accommodating to victims who feel that formality has denied them a voice and
frustrated their comprehension of the process in the past. In other words, there is no fundamental
incompatibility between the rights of victims and the rights of an accused person to participate in the
proceedings and to understand what is happening (Grabosky 1987; Sarre,1994, p204; Brown e a/ 1996, pp1366-
68; Zdenkowski 2000, p169).

Common ground in ‘restorative’ theories and practices

There is great value also in seeking out the principles of restorative justice in order to find other common ground.
These principles are often expressed in different ways, but some clear themes emerge. In models of restorative
justice, there is

. shared responsibility for resolving crime and for one another,

. the use of informal community mechanisms in addition to the involvement of criminal justice professionals,

. the inclusion of victims as parties in their own right,

. an understanding of crime as injury, not just law breaking ,

. an understanding that a state monopoly over the response to ctime is inappropriate (Sarre 1997, 1999c¢).

UL AW N

In a traditional model of criminal justice, crime is defined as a violation of the state, the focus is on blame,
deterrence and punishment, and the offence is defined in purely legal terms, devoid of moral, social and
political dimensions. In a restorative model, crime is defined as a violation of one person by another, the focus
is upon problem-solving, dialogue and restitution (where possible), mutuality, the repair of social injury and the

Page 83 of 100



Research Framework for a Review of Community Justice in Y nkon
Community Justice — Victims

possibilities of repentance and forgiveness. The offence is understood in a range of dimensions, including
moral, social and political.

Immediately, some parallels between offender-based practices and victim-sensitive practices become apparent.
A judge, specialist magistrate or trained justice coordinator is not unlikely to seek a victim impact statement, or
to divert the offender to a restorative option that may involve victim-offender mediation. He or she may be
more ready to choose a family conference setting (if available) since that setting is likely to involve a victim, an
apology, and a commitment to restitution. Evaluations of victims’ reactions to ‘restorative’ models of justice in
New Zealand, the United States, Canada and the United Kingdom indicate that there are high levels of victim
satisfaction where restorative, rather than retributive, models of justice are used (Lederach 1999; Wilson 1999;
Strang 2000, p26). Hence, it is possible to argue that victims’ rights need not be compromised, indeed may be
strengthened, in a system committed to restorative principles.

This is not to say that the trend towards individualisation is immune from criticism from those who seek to
champion victims’ interests. Laster and Erez (2000, p252) are of the view that diversionary practices that
pursue ‘neo-liberal’ notions of individual responsibility, especially through the negotiated (and often private)
outcomes of restorative models, co-opt victims into participating in a ritual that cannot deal with the causes of
crime. That is too pessimistic a conclusion, however, since it assumes that current and traditional criminal
justice administrations are assisting, to a significant degree, the criminological quest, which is simply not the
case. It is possible, indeed, to assert that some individualised, offender-based justice initiatives not only
confront the causes of crime, but do so in a way that allows victims to play a role in the quest. For example, a
family conference arising out of a case of vandalism may uncover deep-seated frustrations that have marred the
relationship between offenders and their targets. A family violence hearing may reveal a pattern of repeat
victimisation that may be stopped by a particular intervention. Specialist courts, therefore, may reveal and allow
solutions that ate acceptable to offender and victim alike. In other words, diversionary options may promote a
better outcome than a ‘traditional” court order. Perhaps the appropriate way to proceed in light of Laster and
Erez’s caveat is to ensure that any evaluations of diversionary programs or practices, and especially specialist
courts, insist upon the use of criteria that seek specifically to determine the impact of any initiative on victims’
rights and victims’ interests generally. That may include a consideration of whether involvement of victims
frustrates or enhances the rehabilitation prospects of offenders, and frustrates or enhances the interests of
victims. Moreover, evaluators should consider specifically whether diversionary practices allow for a better
exploration into the causes of offending behaviour. It is not axiomatic that restorative models make victims
into stooges. If that is happening, then evaluations should seek to find out why, and to make suggestions for
change.

Conclusion

Will any of the legislative initiatives to give offenders more individualised, specialised and diversionary justice
make any difference to, or have any adverse impact upon, victim concerns? A victimological commentator may
have good reason, initially, to be pessimistic. Victims’ interests in the criminal justice system have been high on
the political agenda in South Australia for twenty years, but their niche was carved out before the latter-day
diversionary emphases came into being, initiatives that pursue a very individualised focus upon offenders.
Furthermore, although the official goal of the criminal justice system is to serve the public and thus the victim,
the unofficial goal is to operate expeditiously to deal with offenders, and there may be a temptation in an
individualised justice setting to down-play or omit extraneous factors (such as victims’ interests, victim impact
statements and so forth) from the process altogether.

There are signs of hope, however. It is not unlikely that a justice setting involving an activist facilitator, a
specialist

court or a more informal setting may be quite conducive to victims’ concerns, especially if the process remains
open and if the victim is kept informed of the process and invited to participate at strategic points. In other
words, the moves towards greater informality are not exclusively beneficial to offenders. Moreover, in a world
of ‘restorative’ justice, where offenders and victims may be brought together in a setting where crime is seen as
injury, not just law breaking, and where administrators are committed to outcomes that lead to reduced
offending overall, one may find much common ground.
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The final picture, in the absence of specific evaluative data, however, is not entirely clear. The fact remains that
lawyers, judges, courts and the public at large are still unsure about how best to accommodate both the rights
of the victim and the rights of an accused or convicted offender in a single justice process. Diversionary
scheme practitioners are still coming to grips with the difficulties that are presented in theory and practice by
the on-going processes of destructuring. The time is ripe not only for more diversionary initiatives to be
explored and implemented, but for each initiative to be evaluated in order to discover the sorts of justice
processes that deliver best the outcomes desired and required by victims, their supporters and families.

7.3. The Challenge Of Delivering Services Which Provide For Restoration To Rurally
Isolated Communities— 1999 87

87 Michelle Elding, Victims Assistance Program Coordinator, Loddon — Mallee Region, VIC. Jenny Donnelly, Victims Assistance Program
Coordinator, Hume Region, VIC, Kathy Sanderson SW Crime Victim Services Coordinator,VIC The Challenge Of Delivering Services
Which Provide For Restoration To Rurally Isolated Communities — The Victorian Example, Paper presented at the Restoration for Victims
of Crime Conference convened by the Australian Institute of Criminology in conjunction with Victims Referral and Assistance Service

and held in Melbourne, September 1999
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threcied service allvwmyg them o use thedr existioe skills msd o make choboes
bevsarc] o asccurate mfirmatien.  The last pomceple = theet of

LR Reoriemiing Healrk Servces and we do this by placing tbhe

= Focus of care on the needs of tee individual ad tlee allenng of servece prosision io
meel the needs of e commmunities mowknch we work.

= Seafl training sppropraie ko sall peeds that will enhamee s develop sl skills
promoling nopaoved and approprste secvice delivery 15 proveded lmowph our
agencies & the Victims Befermal & Assastance Service .

The Wictims Assistance Programs provide an accessible secvice 1o all victims of orime scross
the State be al by use of the elephone or face o face conlact. As parl of our seevice
agreements we are nsadated o provede a servece through the follewing feur objective
besdines of

Lo DMrect chienl services
2. Commmumly edocatiom
3. Metwork development
4. Policy developosened

We anm b redisce differemees msd emsure theat thss opporunities are there for our clienis w g
o the path of recovery and 1o put them i comired. We work very closely with exasting
services. We provide mnfonmation,, supgaort, and with the support of our volunleers practical
assiglames. We also proavide counselbiog 1o our clents and undertake an advocscy role when
that 1% reguired.

W hink cur chents with appropoate supports theset we nsy ool be able o provide such as
ernereemcy bousioe, legal sdvice, and food parcels, clothes or what ever else nsy be
appropriale. Sometimes ths s easier sand then dome, however we work i commmnmiies wene
we have a knowledee of local suppors and setworks and oflen we knew those we are
approachiog om a persomal as well as prol=sional bevel, Where there bas been a need
wlenbified, support groups have been established amd we provade throagh a vamseny of means
an apporiumty fior the clent © mionm v of thair concens with wools such as sarveys or
lzedback shoets and grevance prscedures.

Lok
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We underake commumaty education activities amd this meludes ks, sermmars and in-secvice
proviesmn for workers acnoss owr regions. [ also iscledes becomang mnvedved m local scrivibies
such asg gadzet sl machmecy fisld day e, kocal festivals ancd country shovws with displays amd
ealks. It = workmg with thse media o promole commuanily awarssesss of seues faomg victims
of crome amd the availabibiny of services.

W work clesely with cur lessal commmuandties, meluding police, comemumly orgamasaiions,
ety grougs, other apescies, lowyers, court salT medical amd homen services prosiderns.
We have members of our local commynity on our relerence groups and we endeavor o ensare
that the services we are providhiog dio not duplecste a servece that already exisis.

The final part of our mandate s motbe area of poley developmment:

We have on our agereda s commitment ke owork wiath other agencees and organesieons on a
=laks, :n.-_i_u.q.lnu| or loszal levial on various campazns arkd mbabives thal sem Lo acklres s or raise
awaremess of menes (bemg victims of crmse, Ao exaneple of this s this week. with tee
Wictorian Coomnrunity Coanssil Sceamst Visodence imtiatrve of Commuamaty Safieny Week -
Seplamiber 5% — 11%) where a oumber of VAP & scress the Siale have concducted oo been part
of acnivitees Focused around safieny, crnmse prevenison or promobion of Sersvices o assist tloss
affiscted by crime.

Tl mamin amm af all owur programs 15 o agset tlse vactim, their Bamilies and their frieods
orvercome s mepative effecis of tlssr expericmees resulting, from the crome. We do this by
buildmyg bealthy publse policy, crealig supportive ervirommenis, strenglhening conmsumny
actwn, developing persomal skills and reomiedlimg our Service provisson omeel the neads of
o cormnmmiies and thse modbivicdual,

However cur secvice provisson 15 nol withaul problems or challemges and wee wall owtlioss
somse of those.

It 2% importand ke remmember that the mboomation gathered theowelh the proviesmon of direct
sorvice 15 he mibomatiom which miforms our precice o meat the obgectives anownd
conmmumnty education, wetwork, and polbicy developmemt Woe will address tlsese areas nsore
specifbaally 1 the lavier part of the paper..

Avg wath many chent fervices m rural Aostraha, Vicona's roml Yicoms Assistance Programs
face the challenpes of dastamse amnd isolaton om o dadly basis. The regrons in whach we are
situsted broadly cover areas of Hume Q3000 sg M3, Barwon-5W 3000000 g ks anid
Laoclions-Rlallee 59 0000 s kms Obsaonsly the arime rates for samsall counlry oawns ane minbs
comparsd o the mestropiolian arca but tlse tyranny of distance bhas s boge mrpact. So too
unregroried crnmse, wWhach 15 more oflen than oot crime wvolviee Fanly veolence and
chilifheodd sewwal abuse amd m owr experence commaon acmssEs all e Conficdlentaliny amd
apaymmly 1% vital but complicated wiens workers, vicims aod perpetrators are all hkely o
el onoa social basis at the lecal pub.

Hecause of the size of reprons amd the numbers of VAP workers (on average about three per
region ) avadlable o provede service mesl clienis sooess the services via the eleplomne. They
rmay make tlse call themselves or asother secvice proveder eog. doector, domestic violenos
weorker cbe may make thse call for them An appombment would generally be made for withan a
ek bat 17 the person s dhsiressed or the spiesison urgent s sworker will oy o see e poersenm
that day. Practically this maay nsean a drive of two or three bours each way. Sometines the
first meaetmyg wall be comndbcted om tlse phome if thet™s what the clent wanis.

4
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Chow] servioe metworks are wital sonoss e whasle regaon becauss 1t enables other geographoeally
closer service prosviders o be called n, partscularly o the case of an wrgenl vasal which
matinlves limg dhstances, o provede aformation or assessment of the situation. Thes works
Baoah ways ancd we can be called m froen anoither service because we are closer, Volunleers ane
recruried ad tramed by VAP workers o provide a pool of people o asssl s respaond
approprisiely o people”s needs aovwever they seoubld ey be the Trsn pomt of access for vectims.

Al the mabal contact some idea of the service the persaom reguires wonld be estabhshed - and
there is a hupe rnge of thmes wihich VAR workers are called on o dis. Victimms and their
Famribies are oflen able o access the serveoe o tbseir ovwn home (unbess there are ssaes of
weaorker safiory ), a bocal servece, or even the el bakery depending on the washes of the chienl

Thes st effective way e imddicate the type of service we provicke, and the isswes wihnich ame
wemerated, a8 throaph the use of case @ludees. Ina raral settimg thas i fsell oreates problems
because people are so wlesifable. Solcivors, peychologists amd many buman secvice
providers such as carselves provede secvice oo a wihole regiom and so kiow cases Grom @ wode
area. W wouwld bave hitle credibulety of moa Forum we dicussed a case whech i famohar o
Bl Cibve audsences, Flene odday we will proside yom with & case stucdy . Best assured poeople’s
comfdentiality 1% mamiained and we bave the permissson of the cleenis 1o present this
mibinmaticn at this formm. ¥ ou won't recognese e oven if son are From one of our repsons,
Bt at wall aceuraisly e flect the olfen comgples. creative amd just plam Frostrating process of
restormbion for raral victims.

Case 1

Suwe and Gary wer assvalted by a closs relatvom i their boome. Fallowing the assauln Swee
became swicwlal msd after a call from tlse local Domesiee Wioleooe ssorker, the WAPF worker
nacle conmtact weith thena.

Iminsally their proonty was Soe’s detenomting mentsl healtbs Ad the st v of the VAP
werker Soe was openly @ilknee about eodding ber Lifes The worker assisted them msclerstand
ard maisge the process of bomg adonnied oo and desalmg with thses memtal bealth systen

s Il audviessatomg om thseir belsalf or Sue s oghil te come dezmity i ber reatment They
accessed a paycholopist amd this was asgisted through the YA worker hasmg wiach tlse
cormmumily pevchisime workers aod the paychologist o emsure sach was aware of the othec™ s
part in Sees recovery. Without thas it appearsd each swould bave provided treatnsent m

pso lvimons T Che ofher.

Thes judics] prssess boecanse myportant For Gary b deal with 2= Sae was unable o, The W AP
svorker was comsulted at each pomi. Pobice were happy o iodlesste wisere things were up L
Bl conrnmital msembions mean as mwch as tnads o thoss ummeiated meothss court system. n
these particular courts there was o acoess o court network but a volumieer was accessed
throwsgh the VAP prograns.

A inlerim awand for cmgomg commsalling was reguired amd many desstor aoed plasmsecy balls
Bl 1o be paid. Thse process of applynze for reimbursement theoogh VOO AT 18 ool mecessarily
Farmibiar o comstry soliciors s the VAP sorker provided mfommsitson e hom aboat
entitlements mwd proscesses. Sn applecaion woder Section B6 was a possabalicy selnch Soes o
CRary wished o pursis o the VAP worker explamed the prooscess (or kack of proce=ss) o thean
ard thes norified thes OiTice of tlse Poblic Prosecutor.
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Wintmyg a Wictmn Impact Statemsent aod tlse approposte et do this is somethmgs oty
clebavted depeoding on whether vou are the police informant, the prosecutor or the veciom .
[ealire with the soosestmses conflictme demards of the officials wvolved was the task of
VAP, Providing support theough all the adgournmens, offers of deals and then mentoos and
commeitals fell to the VAP worker.

This entaled cver a perod of seven momths and before even the commtal, a wotal of over 120
visils | pleoase calls o comtaces wirth or by the VAP worker, nome of wihnch coukd be
consulered mudnlgent These maped fom five minute phone calls o oa muamsber of four plus
hour wisns o the paychevine wnet. It involved liasmmg with demsestic veolence workers, oourt
offbcials from o dufferent courms, ctafl a1 the (dTice of the Public Prosscator, st least toss
peaslise prosscubors, commumaty policire sguad amd other local polsoe, thes chiems clunch group
and mmesEier, e pede bobogists, the socml seorker at the paychmine unil, peychmine urses al
the umin as well as communly psychmtne workers, two solicrors, the victines of cronme
assigtaess bl the chient’s GEF and local lospatal stafl. More importamly U sew as s
commim VAP @all proviedmgg the glue o bold thns cass as well as this person together unlil
thewy were able o began w thmk about oeoviog on, They Tived toco hoors away, o dove of
el For the rowd trgp. Dharing this period Soe amempied saicide seven mors times. They
pul thear borme on the marker and resssessed ther lives.

1"el hikoe b b able wo say they are well on the way o recovery mow bat the commpetial heanmg
has ol happened yet amd their health as snill frapsle. The 1s=uwe = ool gust the teme ancd efTort i
ook, bul, espescially fir a raral commamty. who wonld bave dome 10 rwas years carlser. _or
fronn a Melbouns: phone nunsher or office™

The challenges For veclmes of crime ane Felt through and by the commumity . The comnmuniny
of course can respond both positively amd negatively o the vecnm, their circuomstiances amd
peeids, [l rural commumiises we have been able o wdenbify areas of comeens whsch prossde
challempes o vl support secvices, bot also node somee very practical amd posadiive cabcomes
fior that smme grovup.

The vectim suppeot mesclel s proveded i the real=ation of somse of thess oubcomes, by
Lapping mio e stremgths of rural commumises shoen implememtiog b servese, | will begim
awvith a sy of Seome comimson comrmyunaty reactons ad msoees which oreane e challenges.

&  The down side o small comemumnities as preveously meenlioned. 18 thatl smeaes of
comficlentaliy amd provacy arne much more deiliowlt o osvistam. Adthough people nsyy be
well mentioned, sonesinmes the bealing process can sciaally be impeded by the oogong
publicness of the cvents.

= Fuml commuansizes can alsoe saffer fom the dentiifving of saonme groaps mthe commumty
berimng msore desarving of support than odbssrs. Small oo prejuclsces and well remembered
bnstories of moivicduals and femdlses can make lafe diMiceln fir people wiso becomse
wictims of crmse mwd are m geoume need of full support iowanls recovery.  Amiudes of
pobice, service prosidens and the seseral commuonmay are somelnnes mwch neore ilense in
smml ] commmmumitees. Jodgements anoumd those "wleal” victims desecving of assistance amd
celbwer= secm as bess desorvime can be a challenge and ane very prevaleml. particalarly when
resounces ane already imited., Comamnminy eclucatson meeds b have a vital mode i this
area. Challenemg prevanrlmg atbibesdes towanis domsestic veodencs in naral comemurbies
combinues alas o be a Bocus For supporters of viclims.
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& Cases et go cmbo inal anes very pubhicly reporied o clemis are ofien very comserned
abot thesir povare lves appeanng in bocal newspapers fior publee comment amnd scnatmy.
Wictim Assastance workers amd ther partisersbip sorvices whiich lobby for a change in
ativiucle have ofien foamd that the reporting of sexual assaull cases in kocal newspapers aixd
media can b tlss mamm detemrent for son-reporting motbe fiess place.

= [mifficulises also o on oo appelyig a wholisie response wo the meods of peoples 10 = o
surpriging for workers o Aol theat a persom oy have a whobes mee of 1ss0es 1o relaton w
the raunssiee event or becanse oFf 1. There nsmy be the meeds m relation to the event e,
for commsellimg, court support, advocacy, chnld mmdinge., ranspor o appoiniments o, bal
ther: ey also be acdded ises such as diee and alcobol dependency, gambling,
unemployment, bonsang, Ommnceal sssistance. Somselinmes the maumaies event can be the
cme exbra thmg that causes the ves of Bomless and maddividuals to speral ot of comtmsl.
Comrmmumily resounces ane cllen @tramed and stretched already s prosvedmg that ome exirs
supgrort can b dalfiewln o Ged.

& Workiers din reral commumadtses need e have o nealastic veews of e extenl to swhoch tlss
recommpended model of recovery can be fully applied. Seasething as sample as foding
comrsellme for a pecson can be bess about i beang free bal more aboul il beang accessable
oy il persom. Issues of tmcspord, communiealson e, access o pleosess, no emaly suppaort,
child mmmding can bave severs limdatos om ooy atbemnpl al recoyvery evien tloagh the
comrsellmg 15 an cntitlensent.

Hirenglhs ol raral communilies which contribuale by Beiter owtcomes oo sviclims.

&  Ume of il mers pogitive aspects of romlly smoelated commuandties i3 that they bave a sirong
semse of commmitment W mainbaoig e commuunatses particularly m thse face of a mone
cemmlizsed polwy darecizon i omany arcas of govenmesml m resenl Himes,

= Esmting services motbese comemanities ane nsore ischmed o develop pariershaps amd
work ogeiber o msminbn sapports Bor people. These partserships are bualt m botls foornsal
arcd maformal merworks, both are maporant wavs of relating and both schseve very posilive
ubcormees.  Thies enables the sharime of resources ol people skalls with a common focas.
Examplec The Violeooce Aot Women Integrated Serveces Partesmsbip o Sowth Wess
W ko,

= Adthough there mav be strams on resounces amd secvices the establsbmee of  Volumleer
Suppord programs 1% fourdd o be msch more seccessfod m rural comumuniees. Thes is
mamlly dse o thees semse of comumunity owserslnp for problems whech s asembers ee
arecd also a mech meore persomslsed understanding of the mmpact of crome on people. s
mnech more dafficalt we dgnere the pam of others when they exist o snmll communities ard
are less anom vk,

=  Local commmumty groups are mmore mclined o respond o needs o thear osen areas of they
can s bestter oulcomes for the commuamaiies. Aan exanple of s s church sl servece
clubs supporting, spec lic projects, provedise hooases for respite fior fombes who have boen
wictims of crmse as m Maldur example with S % iscent e Faul.
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Builihog om these exisimyg strenpihs m roral comumomtes and akmg e accounl hae
comcern s of wictimes, the Victims Assistasss Programs have identified a number of recurmmg
peeds aoross commundtses and attempted o address them throogh thess imtanves. This = o
el The oripnsel] amms oF VAP s and address polscy developossnl, commuomaty eclucatonm,
builchmg metworks and better servaces for clicmis.

1. € loared Seapmpaaard

Freveously thers was very mpted court support available o victims m the counbry arcas amd
that 1% navw I!ll_':III.B ackiressed m A aress whesne valumeer suppaort Workers are branded 1
conrl suppaort for vicimms. This as a dhffereot role o Court Metwork which = corremtly
avarlable 1 the cay amd sonme magor regilomal cemtres.  'Where Court Berwork 18 proovided
refirrals are also nsce particulardy for clienis who have o go o the ciy for court.

L. The VA Nefsork

A statewsle network of Victims Agsistamce Workers allows Bor dedectiom of saps 0 servpoes
arl areas of commsan meed.  Thas alse albows For lobbyasg for comssimnt approsches o
wiclmes 1ssies acnoss reptons.  Workers can agres om poesniave derecisons and respond o
COUPTIEICT TS

Ao exaniples of thes was the sdentificatoon of an issae anound the placisg of osdside
meemsorsals by thse fimlees of road ramma vectims. 10 swas thoaphn that the councils sereas the
state showld be encouraged o adopt the Vicrom®s polecy o relateon o this issoe. Wictm
assglmees workiers wrole o thedr own councils in thedr respescirve regrons urging them o
comsnder adoptioe il policy. Tl response mothses mam was favourabde and wenl some way
wrwants acheevnngg consistency for clienls.

libemtalfied meues ame regularly rased wath other linked Victom Support provickers such as The
Wictmrs of Crime Assistance Trbunal and The Viectms Refiermal and Assisiance Servios.
The=e have been able 1o bring abool some sdjusinsents or even major chamees o poosyvadle
batier suppars for cles, For example consestency arouxd aswanding entitlemenis o victims
uncler ViU AT.

A, Fionams Assifance Workers i off Sorol Arees

Avnather way o iry and ensare conssteney fior cliems who move between regions = by
referrals boetmge nmde across regeons for clemis wiso wash o comtmese wo have support when
they musve., Hecause of the strooely ddentified neowork, workers can peck up the needs of the
client very gqusckly.

Bedorst reppones have also established cureach services ol travelling arrangemems o iy and
respoixd o the peeds of clienis wherever they ane. Statisical dats reveals thar clieons make
comtras! with the services froaon all over the regeon ad 2o the challemze 18 how 1o respond 1o
the twranny of dastames. Even having willing and trained volunieers means therne =
corsulermble cost i making personal combact wotls the vectmnms 1o suppaort them i their needs
C3ftemn the wwors isolated tlse area the stronger the oeod.

4. € owmararar iy Maseal Sapprao el Ceransapes

Theste grvaps ane estabh=bsed from veomms needs whech are ofien wbentafied thoosehbs setwaorks
arul pariesrslnps. Sonme specaalisl sorvices are more able o address the regquiremenls of
selimyg up such Eroups amud thewr e, composioon, direction ole wiall be determnaeed by the
oty of the cormamumty el Thess proups can assist people with dealmpg woith thes isalation
of boinge a viclicn

We bope we have estabhsbsed somee vmderstandmg ofF the practical maplications ofF the delivery
of servece Throweh the Wit Assmsiance Program. Tl oo mew anad esocitioe imibiative with
many posibive oobcommes for victirns, learly i e locsted m o apemcies whoss proncaples ane
copsEeient with thsoss oof the proesram. nanssly the prosrsery heahth care ponmcarples.

A m relatively new service we hope e leamn theoweh the challempes we currenitly face ezl
conplmis Lo grovs i o uncderstancdmg ofF the necds of veotme:s, We are ool ful of the mecd e
B combinroe T padtlser dbeta, s andormation | o metwork., dhiscoss, sl make recommumenclations
svith the amm of challemgme. mdluencmg, ard creatims fubare poleey dmectons for vectoms aof
CETme.

Avs woorkers s s raral setiee wee well cortainly be focussed on achevimg belier ouboommes for
mnclrviclals ard thseir conmmnaize s 0 resioose] Wectoria, We beleve theset very speculic 1ssues
fior raral sertimes are better acddressed wihsere those offerne support have a sense of what the
corrnmumrises o procvsde andd whan they oesed. A resl commritmsent oo thee delrvery of socl a
soervice will combimoe o provicke onsoans challomepes fir both workers amd vectmms oo thee
Tavure.
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7.4. Revisiting the Relationship between Retributive and Restorative Justice, - 1999 88
—  Definition of Victim: 1 shall be using the terms victim and offender in a straightforward, unproblematic way.
But, as some authors 8 remind us, drawing from their analysis of violent crime,
o ”ideal victims" ("vulnerable, respectable, not contributing to their own victimisation") and
o "ideal offenders" ("powerful, bad, stranger to the victim") are "in short supply".

7.5. Restorative Justice The Public Submissions-1998 90

VICTIMS

Ovetview
The views of victim advocacy organisations

Overview

Much attention was paid in submissions to the needs and expectations of victims, both under the current
system and under any restorative programmes. Overall, 32 submissions suggested that victims were
inadequately provided for at present.

To date victims have had a poorly defined role or stake in the criminal prosecution system notwithstanding
relatively recent legislation designed to give them some kind of voice within the judicial system. (Legal Services

Boatd, 23)

As crime increases so does the number of victims. Victims need more information, more recognition of their
part in the system and treated with greater dignity. (New Zealand Police, 24)

Present system too much leaves victim(s) "out in the cold" - and tends to build up a bitterness in the victim
towards the offender. (Quin & 7 others, 53)

The Victims of Offences Act is a toothless piece of legislation which lays out general principles but allows no
penalty for breach. (Auckland Women Lawyers' Association, 69)

Victims do NOT have a REAL voice in current proceedings. Frequently the voice they do have is barely a
"squeak" by compatison to that of the accused. (Neill, 90)

However, there was the view that in many cases this situation could be improved by reform of the existing
system.

The plight and rights of victims, needs real attention now, and before any move to impose on New Zealand a
system known to fail "a small percentage" (of offenders as well as victims). (Greed, 26)

Two submissions suggested the need for a Commissioner for Victims.

8 Kathleen Daly School of Criminology and Criminal Justice Griffith University Revisiting the Relationship between Retributive and
Restorative Justice, To appear in Restorative Justice: From Philosophy to Practice (forthcoming, 2000), edited by Heather Strang and John
Braithwaite. Aldershot: Dartmouth. Revised paper presented at Restorative Justice and Civil Society Conference, Australian National
University, Canberra, February 1999. December 1999. http://www.gu.edu.au/school/ccj/kdaly docs/kdpaper6.pdf

8 Cretney, A & Davis, G (1995) Punishing Violence, Routledge, London, 160, cized in Kathleen Daly School of Criminology and Criminal
Justice Griffith University Revisiting the Relationship between Retributive and Restorative Justice, To appear in Restorative Justice: From
Philosophy to Practice (forthcoming, 2000), edited by Heather Strang and John Braithwaite. Aldershot: Dartmouth. Revised paper
presented at Restorative Justice and Civil Society Conference, Australian National University, Canberra, February 1999. December 1999.
http://www.gu.edu.au/school/ccj/kdaly docs/kdpaper6.pdf

%0 l\ﬁnlitf} of ]ustlce — New Zealand - Restorative juqtlce The Pubhc Submissions First published in June 1998, © Crown Copyright
S 7 bs 5/1998/res S > r.html
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A strong theme was the perception that the present system was ovetly focused on the offender.

Our present system focuses almost entirely on the offender, his/her welfare and rehabilitation. Some tokenism
is extended towards the victim but it is little more than that - tokenism. The system should be geared towards
protecting those who choose to live within the laws of society rather than vice versa, as is the case at the
moment. (Freer, 43; Stewart 44; Baker, 47)

Although most (27) believed that restorative justice could (or had the potential to) remedy this situation, five
wete cautious or had little confidence that restorative justice would be a better process, or provide better
outcomes for victims.

In general terms the writer believes there is some scope for Restorative Justice programmes, but does have a
considerable concern that if the motivation for such programmes is a belief that victims will benefit as a result,
either emotionally or financially, then this belief should be taken with a grain of salt. (Henwood, 96)

Many issues were discussed. These included:

* The need for victims to have a central role in restorative justice programmes, and for a greater emphasis to be
placed on their needs (19 submissions);

* Concern that participation should be voluntary and the need to avoid the intimidation or revictimisation of
victims (18 submissions);

* The importance of support services and skilful facilitation to the functioning of restorative justice, especially
for less assertive or more vulnerable people, such as victims of sexual or violent offences, children and the
elderly (10 submissions);

* Satisfaction and dissatisfaction with family group conferences, and research on this issue (seven submissions);

* The need and opportunity that restorative justice could provide to acknowledge secondary victims, such as
family members of victims and offenders (five submissions);

* The inadequacies of the provisions of the Victims of Offences Act 1987 or their use (four submissions);
* The need for victims to have access to adequate information/legal advice (three submissions).

There were concerns expressed about the dynamic between victims and offenders in restorative processes. One
submission suggested that it was important to remember that until guilt was proven or admitted, the victim was
a victim of a crime but not the victim of a particular offender. Caution was also urged in directing restorative
justice towards appeasing victims.

One submission argued that, as there was significant private benefit in providing additional services for victims,
it was difficult to argue that they should be funded through compulsory taxation.

The Views of Victim Advocacy Organisations

Submissions were made by five advocacy organisations representing victims' interests. These organisations
were the New Zealand Council of Victim Support Groups, Doctors for Sexual Abuse Care, Family and Friends
of Murder Victims, National Collective of Rape Crisis and Related Groups, and National Collective of
Independent Women's Refuges. While their submissions specifically focused on how restorative justice might
impact on victims, much of what they had to say was borne out in other submissions.

Three of these submissions strongly believed that the present system failed victims and made little provision
for them. It was believed that victims (particularly victims of sexual violence), were often retraumatised by
court processes, and had little sense of closure or healing. Given this situation, the exploration of alternatives
that could provide better processes and outcomes for victims was in general supported.

Page 94 of 100



Research Framework for a Review of Community Justice in Y nkon
Community Justice — Victims

The only area where satisfaction with current practice was expressed was that of family violence. The present
pro-arrest policy and recent legislative changes were viewed as hard-won gains for victims and their safety.

The Domestic Violence Act is, to us, a clear signal of government's commitment to the criminalisation of
family violence. It is a piece of legislation, which in our view achieves an appropriate balance between
restorative processes and ctiminalisation. (National Collective of Independent Women's Refuges, 107)

The key concern was that any restorative justice programme have the needs of the victims as its central focus.

DSAC would support the focus of either family group conferences or community group conferences being
kept on the victim's needs rather than have a situation whete there were competing needs amongst the patties.
(Doctors for Sexual Abuse Cate, 60)

Restorative Justice could work if enough emphasis is placed on the rights of victims. (Family and Friends of
Murder Victims, 91)

Trial restorative justice projects were supported by the New Zealand Council of Victim Support Groups,
Doctors for Sexual Abuse Care, and the National Collective of Rape Crisis and Related Groups.

The submission of the National Collective of Independent Women's Refuges focused specifically on the
application of restorative justice to cases of family violence. Submissions on this aspect are described more fully
in the section on eligibility.

7.6. Restorative Justice — 1996 91

—  Sereening: Victim types %%

o Some programmes operate with the intention of addressing the needs of all those affected by
an offence which suggests a broad definition of who is considered a victim.

o No general rules are available to guide practice regarding child victims or their parents or
guardians; corporate, community and local body victims; or those who are inarticulate or
unable, for whatever reason, to fully participate in mediation.

o  Some authors observe that the question of what sort of victims are most suitable for victim-
offender meetings has not been resolved outside the practice of individual schemes. 3

—  Corporate bodies tend to feature strongly as victims in North American programmes: some with
between half and two-thirds of their cases involving businesses.

o Most of the victims in police-based (pre-trial) programmes in Britain have been corporate
bodies which included businesses, local authorities and other agencies, while in court-based
projects 33% of victims were corporate bodies.

o In New Zealand, corporate bodies and businesses, including insurance companies, who have
incurred losses through or by means of an offence may be involved in victim-offender
mediation as part of the process involved in preparing a reparation report.

91 New Lealznd \Imlstr} of Justice, Restorative Justice, A D1scu5<10n Paper, 1996,

93 Marshall T & Merry S (1990) Crime and Accountability - Victim/Offender Mediation in Practice. Home Office, HMSO, London. 92-93,
cited in New Lea_land Mmlstrv of Justice, Restorative ]ustlce A Discussion Paper, 1996,
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o  Some authors suggest that corporate victims who represent a high proportion of victims in
these programmes wetre more likely to agree to mediate than were individual victims %

= ..perhaps because excessive emotions were less likely to be involved, or because corporate bodies
were more likely to see participation as a matter of social responsibility.

—  Insurers: Conversely, some North American and British programmes do not recognise insurers as
victims for the purposes of mediation, perhaps being concerned that the involvement of insurers or
those with purely financial needs may be at the expense of addressing the emotional needs of the
direct victim.

= Multiple Victims: It is common for victim-offender mediations to involve multiple victims and, at times
more than one offender.

o  Some authors note that some schemes avoid taking such cases % but the Ontatio Victim
Offender Reconciliation Program, for example, dealt with multiple victims in a third of its
cases. In such cases the needs among the victims may differ or be in conflict.

o  Where there are multiple victims decisions may need to be made about the amount an
offender is able to pay respective victims, issues of privacy may arise and mediators may be
concerned about their ability to control very large meetings.

o Ininstances of multiple victims or offenders, the mediator must consider whether mediation
is appropriate and, if so, whether to hold one or a series of meetings.

—  Restorative justice, whatever particular focus programmes may have in different locations, gives
victims the opportunity for direct involvement in the process of dealing with the incident that has
affected them.

o Testimony/ Validation: They have the opportunity to express their feelings about the offence
and its impact to the person who has offended against them, and they can also contribute
their views about what is required to put things right.

—  Satisfaction/ Needs: Restorative processes may thus offer the prospect of better meeting victims'
needs and increasing victim satisfaction with the criminal justice system. Some schemes even include
specific objectives of this nature.

o For instance, the British schemes reviewed all had objectives of increasing victim satisfaction
or meeting victims' needs® and British Government funding of four pilot schemes was
associated with better serving victims.

o Satisfaction: Studies of restorative programmes in the United States and Britain report varying
levels of victim satisfaction.

% Marshall T & Merry S (1990) Crime and Accountability - Victim/Offender Mediation in Practice. Home Office, HMSO, London. cited
in New Zealand Mmlstr) of]ustlce Restorative ]ustlce A Dlscusslon Paper, 1996,

% Marshall T & Merry S (1990) Crime and Accountability - Victim/Offender Mediation in Practice. Home Office, HMSO, London. cited
in New Zealand Mmistr} of Justice, Restorative Justice, A Discussion Paper, 1996,
restorative/index.html

% Marshall T & Merry S (1990) Crime and Accountability - Victim/Offender Mediation in Practice. Home Office, HMSO, London. cited in
New Lealand Mmlbtrv of Justice, Restorative Justice, A Dlscu%l()n Paper, 1996,
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= Coates and Gehm (1985), cited in Marshall and Merry (1990) found that 59% of
victims involved in American Victim-Offender Reconciliation Programmes were
very satisfied while a further 30% of victims were somewhat satisfied.

®=  One author reported that 79% of victims were satisfied in four US mediation
programmes involving juvenile offenders. 97

= Results from British schemes were limited because the schemes were in their
infancy and involved only small numbers of participants.

e However, in two schemes more than half of the victims who participated
found the project helpful or described the experience in positive terms.

e A review of the New Zealand youth justice system found that although there was a low
attendance at family group conferences by victims (41%), %

o When they did come, some felt very pleased with what happened : about balf said they were
satisfied and a third went away feeling better.

o0 Needs: The levels of victim satisfaction associated with restorative justice programmes are
said to result from the process better addressing the personal needs of the victim. These

. 99
needs include:
® information and answers so that victims can regain a sense of security;

= validation and expression of their experience of the offence and their emotional
response to it;

®  empowerment in terms of a sense of personal power over their environment and
the resolution of their own cases; and

®  compensation.

O Reparation/ Restitution: mediation appeats to increase the likelihood of reparation being agreed
and completed.

=  Some authors report the results of a number of reviews. 100

= A 1985 study of American programmes found that 82% of financial contracts and
90% of reparative work agreements were completed.

®  Similatly, other programmes reviewed had more than 80% compliance with
restitution orders.

97 Umbreit M (1994) Victim Meets Offender: The Impact of Restorative Justice and Mediation. Ctiminal Justice Press Monsey, New York
cited in New Lealand Mmlstr) of Justice, Restorative ]ustlce A Discussion Paper, 1996,

% Maxwell G & Morris A (1993) Family, Victims and Culture: Youth Justice in New Zealand. Social Policy Agency and Victoria University
of Wellington New Zealand, Institute of Criminology, Wellington xvii cited in New Zealand, Ministry of Justice, Restorative Justice, A
Discussion Paper, 1996, http://www.justice.govt.nz/pubs/reports /1996 /restorative/index.html

9 Zehr H (1990) Changing Lenses: A New Focus for Crime and Justlce Herald Press, Scottdale Pa. cited in New Zealand, Ministry of
Justice, Restorative Justice, A Discussion Paper, 1996, http:

100 Marshall T & Merry S (1990) Crime and Accountability - Victim/Offender Mediation in Practice. Home Office, HMSO, London. cized in
New Lealand Mmlbtry of Justice, Restorative Justice, A Dlscu%l()n Paper, 1996,
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o Victims who participated in court-administered programmes without mediation were found
to receive all reparation payments in only 58% of cases, compared to 81% who did so after
being involved in mediation!%!.

o0  Mediated agreements take account of the ability of the offender to make reparation.

®  Hence reparation orders following mediation may be for smaller amounts than
would otherwise be ordered.

®  The completion rate may therefore have been a function of payment levels which
offenders could meet and/or the criteria by which offenders, offences and victims
were selected for mediation in the first place.

= In the United States, court-ordered restitution for juveniles is said to have low
compliance rates because it is often perceived to be in the nature of a fine paid to
the court rather than an obligation to the victim.!0?

o Itis suggested however, that mediation contributes to compliance.

=  This is because the patties involved in developing the agreement (and particularly
the offender) have a greater commitment to it than to an imposed order.

= They also develop more positive attitudes towards each other in the process.!??

—  Anecdotal accounts from New Zealand practitioners suggest that offender agreement is associated
with a high rate of completion and, in reparation following family group conferences, the involvement
of families in reparation decision-making both increases the resources which the offender can make
available to compensate the victim and assists the enforcement of agreements.

o However, the ability of families involved in the youth justice system to afford reparation is
limited.

o In 1990, it was agreed to in less than one-third of family group conferences nationa]ly.104

—  Through the process of mediation, victims may gain some insight into the personal situation of the
offender.

o Victims may hold stereotypical views of offenders and harbour unrealistic fears about them.

o  Studies have suggested that mediation has assisted in reducing victims' fears and in helping
them to see the offender as less threatening 105,

101 Umbreit M (1994) Victim Meets Offender: The Impact of Restorative Justice and Mediation. Criminal Justice Press Monsey, New York
cited in New Zealand Ministry ofjusmce Restorative ]usmce A Discussion Paper, 1996,

102 Umbreit M (1994) Victim Meets Offender: The Impact of Restorative Justice and Mediation. Criminal Justice Press Monsey, New York
cited in New Zealand Ministry ofjusmce Restorative ]usmce A Discussion Paper, 1996,

105 Marshall T & Merry S (1990) Crime and Accountability - Victim/Offender Mediation in Practice. Home Office, HMSO, London. cited
in New Zealand Mmistr} of Justice, Restorative Justice, A Discussion Paper, 1996,
6/restorative/index.html

104 Morris A, Maxwell G M & Robertson | P (1992) Giving Victims a Voice: A New Zealand Experiment. The Howard Journal 32(4): 304-321
cited in New Lea_land Mmlstrv of Justice, Restorative ]ustlce A Discussion Paper, 1996,
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o Inareview of a number of juvenile programmes in the United States, an author found that
fear of revictimisation was present in only 10% of victims after mediation, compared to 25%
beforehand. 106

—  However, restorative processes may have disadvantages for victims.

o Participation: Many victims may find the thought of meeting the offender threatening, and not
feel able to face them directly for a very long time, if at all.

o While the cutrent court process with its formality and courtroom rituals may be foreign to
them, it may be a more comfortable environment for victims who desire minimal
involvement in the criminal justice system and distance from the offender.

®  Such victims, especially if they are emotionally vulnerable, may prefer the
courtroom role of witness to being a central focus in a mediation meeting at which
they will be required to look beyond their own needs to what should happen to the
offender.

o  There may also be issues of personal safety for victims in respect of some offending or
offenders.

=  Victims may fear retaliation from the offender or the offender's supporters at the
meeting or after the event.

= This may increase their anxiety and affect their desire to take part, or cause them to
curtail their participation.

= Some of the British schemes involved mediation at the victim's home or workplace
to suit the victim.

e  Some authors found that a small number of victims were concerned that
this might have placed them in danger of further offending. 17

e They suggested that security issues should be a consideration where the
victim's details are not known to the offender.

—  Restorative processes should culminate in agreements about appropriate outcomes.

o 'This involves the victim in contributing to decisions about suitable penalties for the
offender.

o Inareview of a number of international studies, Shapland (1985) found that victims did not
necessarily desire decision-making powers as such.

105 Marshall T & Merry S (1990) Crime and Accountability - Victim/Offender Mediation in Practice. Home Office, HMSO, London. cited
in New Zealand Mmlstr) of]ustlce Restorative ]ustlce A Dlscusslon Paper, 1990,

106 Umbreit M (1994) Victim Meets Offender: The Impact of Restorative Justice and Mediation. Criminal Justice Press Monsey, New York
cited in New Zealand Ministry of Justice, Restorative Justice, A Discussion Paper, 1996,

6/restorative/index.html

107 Marshall T & Merry S (1990) Crime and Accountability - Victim/Offender Mediation in Practice. Home Office, HMSO, London. cized in
New Lealand Mmlbtry of Justice, Restorative Justice, A Dlscu%l()n Paper, 1996,
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= However, they did want to be consulted on important issues, including decisions to
prosecute or divert offenders, and whether charges should be changed or dropped,
but not necessarily decisions about sentencing.

o  State-centred systems of justice have traditionally distanced victims from the sentencing
process.

®  While some victims may derive satisfaction from having input into sentencing, it is
possible that others may feel uncomfortable about this role, may experience
conflict based on spiritual or cultural beliefs, or may have personal regrets at a later
stage about decisions to which they contributed.

o While restorative justice proponents argue that victims' needs can be better met through
such a system, particularly because of the centrality of the victim's role, there is a risk that
victims will be revictimised by the process and actually end up feeling worse.

® InaNew Zealand study, 25% of victims involved in family group conferences felt
worse after the conference.

e This was related to dissatisfaction with outcomes and a failure to meet the
needs which had led to the victims' attendance in the first place. 108

—  Finally, restorative processes take time and may cause inconvenience to victims, particularly where
programmes operate during work hours, and when victim participation is in addition to attendance at
court hearings.

7.7. Putting Aboriginal Justice Devolution Into Practice — 1995 109
— Notable also is the role of the victim in the community healing process.
o Concern over the interests of victims could also be caused by the emphasis on the healing of
the offender/victimizer rather than the healing of the community.
—  The New Zealand victim-centered Family Group Conference approach has provided an example of
how justice devolution to the community can advance victims' interests.

108 Maxwell G & Morris A (1993) Family, Victims and Culture: Youth Justice in New Zealand. Social Policy Agency and Victoria University
of Wellington New Zealand, Institute of Criminology, Wellington xvii cited in New Zealand, Ministry of Justice, Restorative Justice, A
Discussion Paper, 1996, http://www.justice.govt.nz/pubs/reports /1996 /restorative/index.html

109 The International Centre for Criminal Law Reform and Criminal Justice Policy and The School of Criminology, Simon Fraser University
and with the support of The Department of Justice Canada and The Ministry of the Attorney General of British Columbia, Putting
Aboriginal Justice Devolution Into Practice: The Canadian And International Experience

Workshop Reportt, July 5-7, 1995 http://137.82.153.100/Reports /Aboriginal.txt
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	Do facilitators intervene immediately if the focus of a community justice meeting becomes uncomfortable for the victim?
	Do they have training to deal with the emotional reactions that can result from this type of interaction?
	Do the physical environments of restorative justi
	In processes involving face-to-face meetings, are the victim and offender scheduled to arrive/leave at different times, so that offender does not have the opportunity to harass, threaten or coerce the victim?
	Are escorts provided to victims into and departing the venue?
	How does the physical environment of community ju
	In the project, who has responsibility for creating, implementing, reviewing, evaluating and improving victim-related safety measures?
	How does the project work with victims and victim
	Has the project considered safety measures for staff who are conducting victim-related or community justice approaches, or who are in the office?
	How does the project provide victims with information/explanation that: outlines their options for involvement and describes what they can expect if they choose to participate? ie orally, writing, audio tape, video tape, brochure
	How does the project give information on both the possible benefits and cautions associated with the community justice approaches?
	If victims need help with referrals, how does the project tell them to advocate for themselves and help with the process, if needed?
	Does the project have a list of services/resources to give to victims?
	Does the project have a "glossary of terms" for victims that are utilized throughout justice processes?
	Does the project provide information in different formats, i.e., local languages, Braille?
	How does the project inform the victim about the status of their case?
	Are project’s staff who provide referrals and ass
	Are project staff familiar with local, territorial, and federal resources for victims so they can make appropriate referrals? If not, why?
	Are any of them victims/survivors?
	How does the project work with victims and victim assistance/support/service providers to determine the kinds of information (about the project and community justice approaches) victims need? Eg. About the crime, the offender, processes, outcomes
	Is there a mechanism in place to check with victim advocates to see if they can offer any insight/support to the victim in community justice approaches?
	Does the project have working collaborative agreements with domestic violence programs or other community/victim resources for referrals or assistance in planning for the victim?
	Does the project inform victims that it is completely up to them whether or not they want to participate in community justice approaches?
	Does the project inform victims of their options for varying levels/degrees of participation?
	Does the project offer choices of dates, times and places?
	Does the project offer a choice of venues, i.e., who can be present, who will not be present, etc.
	Does the project offer the victim the opportunity to have an advocate, probation officer or other support person present during the community justice approach?
	Does the project provide victims with a written list of the rights to which they are entitled when participating (or choosing not to participate) in your program?
	Does the project understand that victims have the right to make choices, regardless of whether the staff agrees or disagrees?
	Does the project inform victims that they can change their minds about any of their previous choices?
	How does the project involve former victims in the development and practice of the project?
	What procedures are in place in the project program to ensure that there is always an appropriate environment for victims to tell their stories?
	Does the project have a way to address the needs of victims with cognitive disabilities, i.e., difficulty with verbal expression and understanding? Is there a way to bring in someone who specializes in communicating with those victims?
	Does the project provide assurance that everyone is "on the side" of the victim and will support her/him during and after the testimony?
	Does the project let victims know that they only need to tell as much as they wish?
	If a victim chooses not to participate, are there other options for the victim to provide testimony?
	Are those options described in writing and given to victims?
	Is there someone (a trained individual) who can assist the victim in preparing his or her statement and/or reading it, should the victim not be able to do it him/herself?
	Does the project provide interpreters for those w
	Is there opportunity provided for the victim to ask questions of the offender? Does the project offer victims assistance in this process (writing questions down, offering to act as facilitator, etc.)?
	What types of support does the project offer to the victim who are providing testimony in community justice approaches?
	Has project staff gone through sensitivity /cultural training to be more effective in validation?
	What does the project do to ensure that offenders
	What does the project do if offenders or others f
	Does the project have a way to thank the victim for their testimony? E.g.  "thank you" letter
	Does the project provide the victim with assistance in documenting losses for the purposes of restitution?
	Is the victim asked if there are other ways the offender can repay that would be more beneficial or healing than monetary compensation?
	What procedures are in place in the project to ensure that restitution payment is the first financial responsibility of offenders (or a dual priority with cases that also involve child support)?
	How does the project provide the victim with info
	Is the victim provided with information about remedies in cases where the offender does not fulfill his/her restitution obligation, and provided with assistance in seeking such remedies?
	How does the project consider the victim’s safety
	How does the project provide victims for financial resource assistance in obtaining emergency funds?
	How does the project inform the victim about Victim Compensation and how to apply?
	How does the project provide financial reimbursement to the victim for mileage to participate in any of the community justice approaches?
	How does the project provide reimbursement to the victim for lost wages due to involvement with the project? How does the project pay for victim counseling costs?
	How does the project pay for legal/auditing costs incurred by the victim of a complex theft? Who will enforce the community justice agreement, or violations thereof, post-process?
	Does the project have an evaluation process for the victim to assess his/her satisfaction with the community justice approach?
	If so, what were the results?
	Did you take part in the community justice approach yourself?
	No, I sent someone to speak for me                                           (
	OR
	Sent a victim impact statement.                                                   (
	Yes, I went myself                                                                       (
	Why not? (can check more than one answer)
	Wasn’t told about it; didn’t know it was happenin
	Afraid of offender, offender’s friends, or offend
	Didn’t think anyone would listen to my opinions  
	Wasn’t important/couldn’t be bothered            
	Other (specify)_________________________________          (
	If “yes” or “sent somebody else or a statement”
	Did you feel safe before/during/after participation in the community justice approach?
	No  (Yes  (Why or why not?
	What went well? What suggestion do you have to improve safety measures?
	Were you provided with information/explanation th
	No  (Yes  (Why or why not?
	What went well? What suggestion do you have to improve information measures?
	Were you informed about the voluntary nature of your participation in the community justice approach?
	No  (Yes  (Why or why not?
	What went well? What suggestion do you have to improve participation/choices?
	Did you understand what was going to happen in the community justice process and your responsibilities?
	No  (Yes  (Why or why not?
	Do you think you had an opportunity to express your feelings about the offence and its impact on you to the offender (or person sent in victim's place) (or what your statement said)?
	No  (Yes  (Why or why not?
	What went well? What suggestion do you have to improve participation/choices?
	Do you think you were able to contribute your views about what is required to put things right?
	No  (Yes  (Why or why not?
	Do you think that agreement that was reached with the offender was a good one or not?
	No  (Yes  (Why or why not?
	What went well? What suggestion do you have to improve the testimony/validation?
	What do you think is the best way to handle this type of case?
	Court  (Community justice approaches  (Another way (  (what way?____________)
	Why?
	What affect did it have on you to go through the community justice process?
	Is there anything else you would like to say about how the community justice approach was handled, or how it could be improved?
	How many personnel are working with the community justice project?
	What is the profile of the personnel working with the community justice project?
	Gender
	Ethnicity
	Age
	Disabled
	Socio/Economic/Educational/Health status
	Employment
	Faith/Spiritual Roots
	Pre-victimization factors – previous experience w
	Reason for becoming involved with the community justice project (eg. serving/building the community, using skills and abilities)
	Reason for ceasing to be involved with the community justice project
	- see also chapter on “Definitions/Principles” – �
	What are your stated mission/vision/objectives/goals with respect to community justice? Short term? Medium term? Long term?
	Do you have any suggestions as to what the mission/vision/objectives/goals/values of the other stakeholders should be with respect to community justice?
	- see also chapter on “History”
	What is the history of your role and participation in community justice?
	How do you support the work and decisions of the community justice projects?
	Do you have any suggestions as to how community justice projects should be structured?
	Do you have any suggestions as to how governmental/non-governmental organizations (that sponsor/support the project) could be organized/structured to support community justice?
	What your roles and responsibilities with respect to community justice?
	Are their gaps in or duplication of victim assistance/support/services?
	Do you have any suggestions as to what the roles/responsibilities/activities of government/related organizations, councils or working groups should be in community justice?
	- see also chapter on “Results/Performance Measur
	What are your overall accountability mechanisms with respect to community justice?
	Do you have any suggestions as to what other accountability mechanisms should be in place for community justice?
	- see also chapter on “Results/Performance Measur
	Do you have any suggestions as to what kind of mechanism should be in place to respond to complaints about community justice projects?
	Do you have any suggestions as to how community justice should handle conflict of interest situations and power dynamics?
	Do you have any suggestions as to how community justice projects should make decisions?
	Do you have any suggestions as to how community justice projects enhance its team-building exercises, workshops, training, advice or outside assistance to resolve the differences/disputes?
	– see also chapter on “Interventions/Referrals/Di
	Do you have any suggestions about interventions/referrals/diversions that should be handled by the community justice project?
	– see also chapter on “Activities/Services/Approa
	Does you have any suggestions as to what activities/services/approaches should be undertaken by the community justice project?
	- see also chapter on ‘Offences”
	Do you have any suggestions as to what offences should be handled by the community justice project?
	- see also chapters on “Offenders”
	Do you have any suggestions as to which clients should be served by the community justice project?
	What experience and skills do you have with community justice?
	What training/support do you have/received to work with the community justice project?
	How many hours per week do work with the community justice project?
	Do you take a break from these duties?
	Are you formally or informally recognized and rewarded for  your work with community justice? By whom? How often?
	Do you have any suggestions as to who should be m
	Do you have any suggestions as to what kind or roles/responsibilities these members should have?
	Do you have any suggestions as to what kind of experience/skills these members should have?
	Do you have any suggestions as to what kind of education/qualifications these members should have?
	Do you have any suggestions as to what kind of informal and formal training these members should have?
	Do you have any suggestions as to what whether members should be paid or be volunteers?
	Do you have any suggestions as to how volunteers could be recruited?
	Do you have any other suggestions regarding human resource management in community justice projects?
	- see also chapters on Funding/Budgeting; Costs
	Do you have any suggestions as to how funding should be determined for community justice projects?
	Do you have suggestions as to how much core funding should be available to the community justice projects?
	Do you have any suggestions as to what financial accountability mechanisms should be in place for community justice projects?
	Do you have any suggestions as to what material resources community justice projects should have?
	Do you have any other suggestions as to whether p
	Do you have any suggestions as to whether community justice processes should be open to members of the public?
	Do you have any suggestions as to community justice project administration?
	- see also chapter on “Social Development Factors�
	Do you have any suggestions as to how other stakeholders could facilitate collaboration with programs and agencies providing different supports to participants of the community justice project?
	- see also chapter on “Results/Performance Measur
	Do you have suggestions regarding the conduct of audits/reviews/evaluations with respect to community justice projects? How often? By whom?
	- see also chapter on “Relationships/Partnerships�
	Do you meet with the following stakeholders in the area of community justice? If so, how often? For what purpose?
	Do you have the support of the following stakeholders in the area of community justice?
	What is working well, in terms of your relationship with the following stakeholders in the area of community justice?
	What are the challenges in terms of your relationship with the following stakeholders in the area of community justice?
	How are disagreements or disputes between parties resolved?
	Do you have any suggestions on how to improve working collaborative relationships with the following stakeholders?
	Victims –
	Victims’ support/advocacy groups – see also chapt
	Offenders – see also chapter on “Offenders”
	Offenders’ support/advocacy groups – see also cha
	Community justice project – see chapter on “Commu
	Volunteers - see also chapter on “Volunteers”
	Community – see also chapter on “Community”
	First Nations- see chapter on “First Nations/Abor
	Native Courtworkers – see also chapter on “Native
	Elders – see also chapter on “Elders”
	Other community resources (e.g. Schools, faith-based organizations, local businesses, non-governmental organizations)
	YTG – Community Justice
	YTG –Crime Prevention
	YTG –Victim Services/Family Violence Prevention U
	YTG –Probation Services – see also chapter on “Pr
	YTG –Corrections – see chapter on “Corrections”
	YTG – Health and Social Services \(including Alc
	YTG Women’s Directorate – see also chapter on “Ge
	YTG Education
	YTG Housing
	YTG Sports & Rec
	Justice Canada
	Crown Prosecutors – see also chapter on “Crown Pr
	RCMP – see also chapter on “RCMP”
	Judiciary – see also chapter on “Courts”
	Defense/Legal Aid – see also chapter on “Defense 
	Do you have specific concerns and/or issues about community justice?
	– see also chapter “Successes”
	According to you, what are the top (5) five best practices in community justice projects?
	– see also chapter “Challenges for Change”
	According to you, what are the (5) five greatest challenges facing community justice?
	Support services are offered to victims of crime, and victims of family violence.
	Rehabilitative programs are also offered to offenders and abusive spouses.
	The Crime Prevention and Victim Services Trust Fund awards money to projects designed to provide services and information to support victims of offences.
	The fund also is intended to help reduce the incidence of crime, address the root cause of criminal behaviour, prevent violence against women and children, and publicize information about crime prevention and how people can protect themselves from becomi
	The Crime Prevention and Victim Services Trust Fund awards money to projects designed to:
	Provide services and information to support victims of offences;
	Help reduce the incidence of crime;
	Address the root cause of criminal behaviour;
	Prevent violence against women and children; and
	Publicize information about crime prevention and how people can protect themselves from becoming victims.
	The fund is supported through a variety of sources as set out in the Act.
	The public is invited to donate money to support community projects by contacting the trust fund administrator.
	Established in 1998, the Crime Prevention and Victim Services Trust Fund has funded Yukon community groups for crime prevention and victim services projects.
	The Board of Trustees review proposals twice a year.
	Crime Prevention And Victim Services Trust - Board Of Trustees
	Under the Crime Prevention and Victim Services Trust Act, Section 5(1), Interpretation Act, Section 3(3), this Board manages and controls the Crime Prevention and Victim Services Trust Fund.  It creates bylaws for the administration of its affairs an
	The Board consists of nine members who are appointed for terms that do not exceed three years. It meets possibly four to six times a year. Persons appointed to the Board serve without remuneration, but may be paid transportation and living expenses incur
	LEGISLATIVE
	AUTHORITY: Compensation for Victims of Crime Act, Section 2
	DEPARTMENT: Justice
	FUNCTION:This Board has been reconstructed to specifically deal with outstanding claims previously filed under repealed Compensation for Victims of Crime Act.  The Board hears claims by victims of crime for compensation and may make a monetary award.
	MEMBERS:Three
	APPOINTMENT/Two years. (The work of the Board has now been completed .)
	TERM:
	MEETS:As required
	HONORARIUM:Category D
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	[38]       Most do want to participate \(E. E
	It is my pain, not theirs. It happened to me, not to them. It is my crime to speak about, not theirs. What do they know about my feelings? (Victim, after a sentencing hearing, Carcross, 1993)
	[39]       Victims often know more about the o
	What they don't know about [the offender] would amaze them. All that stuff they said in there [court] was crap. They know little about what is really happening in his life. The process is a joke -- a very bad joke -- because it doesn't deal with the real
	[40]       Dispatched to a minor role, victims
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	[42]       Studies suggest a victim impact sta
	[43]       In telling their story, victims rem
	I just wanna have a say. To be recognized as important -- you know, that my story can be heard. (Victim, sentencing, Whitehorse, 1994)
	[44]       Telling their story in court can be
	Therapeutic Key: Development in Therapeutic Jurisprudence (Durham, N.C.: Academic Press, 1996)). Whether victims need to denounce or support an offender, the experience of being given a voice, of being heard and their interests recognized as important
	Most of what I expected in the circle -- you know, that it would be difficult for me and that it wouldn't make much of a difference, eh -- was just plain wrong. But you know, I didn't expect to speak as much as I did -- didn't expect people would listen
	[45]       How can filing a restricted victim 
	[46]       Victims precluded from direct parti
	[47]       A sense of fairness is often more r
	[48]       My experience is anecdotal and sele
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	I never thought about that -- man, when they started crying, I could see their pain, eh. Man, that got to me. Like, really, I never thought about that, eh. You know, they're right -- how can they even feel safe in their own home after what we did. (Youn
	[51]       Whatever a victim impact statement 
	[52]       In the very least, offenders ought 
	[53]       Second, the support, understanding 
	Before, you know, other times in the court, eh -- no one from my community showed up, and all I saw from victims was, like, just anger. I know -- like, guessed -- I guess people hated me. That was a hard thing, but I learned, I guess, eh, not to care. No
	[54]       In shutting down the voice of victi
	[55]       My experience supports the experien
	[56]       3.          Community Interest�
	the courtroom, the courts enable a vital dialogue to occur. This dialogue enables the court to appreciate the victim's perspective and for victims to hear and hopefully appreciate the court's perspective. When victims participate, they are more likely to
	[57]       4.          Best Interest of J�
	[58]       Many years ago, the Ontario Court o
	[59]       Some fear that an enhanced victim's
	[60]       Summary: The pressure from victims 
	[61]       Barriers To Increasing Victim Parti
	[62]       Each step towards meaningful victim
	·         providing direct evidence of the i�
	·         bringing home to the offender the �
	·         giving the victim the satisfaction�
	·         providing the victim with a sense �
	·         alleviating the frustration of det�
	·         ensuring in sentencing that the vi�
	[63]       Undoubtedly, victim impact statemen
	[64]       The challenge is not to hold the li
	[65]       The reasons commonly trotted out to
	·         Sentencing is a two-party process �
	·         Courts are not a social agency
	·         Victims will be disruptive to the �
	·         Victim participation will produce �
	[66]       Two-Party System - Courts constantl
	[67]       The notion that the criminal justic
	[68]       In a restorative justice process, p
	[69]       Any longstanding notion, such as th
	[70]       In the very least, exploring avenue
	[71]       From the perspective of victims, th
	[72]       Court: "Not a Social Agency" - In j
	I don't give a damn what the law says, what you say the law says, or what some appeal judges say it is. But if you don't get it right -- get it right for this offender, for this victim and for this community -- the mess this crime creates will get a lot
	[73]       "Getting it right" in very few case
	[74]       Breaking the cycle of criminal beha
	[75]       Will Increase Sentencing Disparitie
	A study of victim opinion statements (includes victims' views of offenders and of appropriate sentences) used in sexual assault cases found little significant impact on outcomes (A. Walsh, "Placebo Justice" (1986) J. of Crim. L. and Criminology 126
	A broadly based survey of different types of victim input concluded that the fear sentences will be distorted and made more punitive as a result of victim participation was unwarranted (For research, see Sanders, supra, at 40; Erez, supra, at 457. For c
	[76]       My experience with restorative just
	[77]       Often victims call for jail sentenc
	[78]       Introducing the victim's voice worr
	[79]       3.          Disruptive Effect �
	[80]       The screams for vengeance seem much
	[81]       The fear about a "runaway model" al
	[82]       Finally, the fear of victim partici
	[83]       In restricting the victim's view, w
	I can't believe -- as lawyers battled over the law and spoke about what should or should not happen to [the offender] no one spoke of the human parts of the crime -- about what it did to my business, my family, and about what it did to me. I was hurt and
	[84]       What makes restorative justice proc
	[85]       Summary: The reasons stacked up aga
	[86]       Fourth, none of the reasons limitin
	[87]       Enhancing Victim Involvement: How v
	[88]       In this case, as in many others, wh
	[89]       The following guidelines ought to g
	No Pressure to Participate - Victims must not be subjected to any pressure to participate. Each victim must be free of any pressure in choosing whether, how and when they might participate.
	Informed Choice- Victims must be fully apprised of their options to participate.
	Supported - Any participation must be supported by victim services, community justice workers or others qualified to provide the level of support each victim seeks or needs.
	Reespect - Their voices must be heard and responded to in a respectful manner.
	[90]       Within these guidelines, a victim c
	has been fully briefed. Either a prosecutor victim services worker should brief the victim about:
	Ÿ          usual range of sentences for offe�
	Ÿ          relevant sentencing principles
	Ÿ          what can and cannot be given weig�
	has met with prosecutor. The prosecutor should brief the victim about the underlying processes for the specific sentencing submission he/she intends to make. It is not important that prosecutors represent victims. It is important that prosecutors hear th
	In Yukon, the Crown aspires to spend time with victims and maximize their awareness of the process. Yukon prosecutors have created procedures to ensure the input of victims is sought with respect to major decisions and that victims are provided with clea
	Ÿ          being available before court to s�
	Ÿ          working with the victim service w�
	Ÿ          communicating the victim's positi�
	Ÿ          meeting with the victim after cou�
	is aware of overall circumstances. Preferably, victims who wish to speak should be in attendance for all of the sentencing hearing to be fully aware of the overall circumstances. If not in attendance, before participating a victim service worker should u
	All professionals in the system must make an effort to explain the process and keep victims updated on all developments in the case. It is important to hear the perspective of the victim at the time of sentencing (Erez & Tontodonato, supra, at 546).
	Victim inputs should reflect what has happened since the crime. Victims are significantly relieved when informed that offenders have made important strides towards accepting responsibility and acting responsibly. Knowledge can change their perspective on
	I did want to participate. I did want to see him go to jail. But it did help me to get on with my life to know that he was in treatment -- really in treatment, not just talking about it -- and that people in the community were committed to see him throug
	[91]       In some cases, many of these precon
	[92]       Conclusion: The paramouncy of the p
	[93]       We risk little by exploring ways of
	[94]       Victims are much more capable than 
	[95]       While each crime is different, and 
	[96]       Courts owe victims not just a chanc
	[97]       Holmes was right: "The life of the 
	[98]       By stepping back from active interf
	They done made themselves kinda useless by not payin' attention to what's goin' on. Shuttin' down on people or change -- soon enough and sure enough shuts you down. Any damn fool gotta see that. (Willie Can, 1968)
	[1] Delegating to a probation officer the task of working out the amount of restitution with the victim and offender has been condemned by Appeal Courts (R. v. Shorter and Shorter (1976), 29 C.C.C. (2d) 528 (B.C.C.A.); R. v. Hudson (1981), 65 C.
	[2] Victims should not only be permitted to speak if the offender consents or if their input is supportive. This basis for victim input suggests only appeased victims can speak and that offenders have a veto over victim participation.
	[3] While courts have been reluctant to open the door for victims to be heard, the Legislature, in the proposed new Act to deal with young offenders, seems to embrace the idea fully. Section 18(d)(iii): Victims should be provided with information abo
	Seven (7) communities perceive that the services provided to communities should be increased.
	Among the suggestions were:
	the possibility of opening more satellite offices
	opening a group/safe home
	addressing sexual abuse before it becomes a problem
	information: increasing communication to victims regarding the outcome of trials.
	The Yukon has adopted a victim-centred approach as one of its main principles.
	Any proposed action for an offender takes into account the impact of that action on the victim.
	The approach is applied through an "Integrated Case Management Policy and Procedures" that encompasses correctional facilities, adult probation, batterer programs, women's counselling programs, victim services and the sex offender risk management program
	Based on a. cognitive social learning model, offender programming has been implemented in the institutions and in the community.
	Role of the Victim
	Depending on the victim’s willingness to become i
	Youth: The role of the victim in alternative meas
	Yukon Justice policy regarding alternative measures clearly identifies the importance of the victim in the goals enumerated for the program. The alternative measures program is seen as a means of providing an informal (out of court) way of solving prob
	It is the responsibility of the youth worker or t
	According to alternative measures policy, compens
	In cases where the victim agrees, compensation may be made directly by the young person to the victim.
	Adult: There are currently no alternative measures programs for adults. Yukon Justice is, however, in the process of developing a program with the intent of modeling the program on existing alternative measures programs for youth.
	Family Violence
	Family violence issues are presented in a fairly consistent manner in all communities.
	In non-professional interviews, respondents initially claim that few family violence incidents exist.
	During the course of an interview, however, there is often a return to the subject and a statement that family violence was worse when more people were drinking but it exists still and is rarely reported.
	Victims reporting of sexual assaults is similar in communities except in Teslin where discussions and disclosures of sexual assaults are more frequent.
	A greater tendency to report was also indicated in Ross River.
	It would be useful
	Victim-Related Research
	The Victim Assistance Programs should be monitored and evaluated regularly to ensure that it is meeting its objectives and the objectives are still relevant.
	Any victim components of community justice projects should be assessed.
	Research should be conducted by community into nature and extent of victimization, and the implications of alternative dispute resolution mechanisms for victims, particularly women should be assessed.
	The topic of “Victims of Crime” was the most poig
	Needs not addressed: There was a great number of observations around this subject which established the common theme that the problems of victims were not addressed by the justice system.
	This theme extends to the victim’s family, commun
	Safety/Fear: In regard to witnesses the feeling was expressed that there was a growing reluctance to testify against accused persons because of fear of retaliation.
	Family Violence: The subject of family violence was addressed during the discussion of victims.
	It was a subject greatly commented on during the meetings in the communities.
	Women and children are being subjected to violenc
	Recommendations
	Staff and financial resources be committed to implement the recommendations made in the report of the Task Force on Family Violence.
	Victims of Crime Compensation Program with Worker
	Did you take part in the (community justice) process yourself?
	No (I sent somebody to speak for me; (Yes, I went myself (
	OR sent a victim impact statement.
	Why not? (can check more than one answer)
	Wasn’t told about it; didn’t know it was happenin
	Afraid of offender, offender’s friends, or offend
	Didn’t think the committee \(or forum\) would �
	Wasn’t important/couldn’t be bothered \(
	Other (specify)_________________________________ (
	\(If “yes” or “sent somebody else or a statement
	No  (   Yes  (
	Why not?
	Do you think the agreement that was reached with the offender was a good one or not?
	No  (Yes  (Why or why not?
	_________________________________________________________________________
	What do you think is the best way to handle this type of case?
	Court  (Community justice process  (Another way (  (what way?____________)
	Why? ________________________________________________________________
	_____________________________________________________________________
	Is there anything else you would like to say about how the community justice process was handled, or how it could be improved?
	Prosecutors in the North spend a great deal of time doing witness preparation, explaining the process, reviewing statements, and keeping witnesses informed.
	The assistance that Victim Witness Assistants (VWAs) provide to the Crowns in Whitehorse, Yellowknife, and Iqaluitis invaluable both in terms of cross-cultural awareness and insight into the special needs of victims.
	Expanding the number of VWAs, and actually locating these people in the communities, would produce significant benefits.
	Victims would be better prepared for court; Crowns would have some valuable time freed-up; Crowns could be confident that the victim/witness was receiving the time and attention required; and, hopefully, the victim would feel less hostile to the process.
	Further, involving Inuit, First Nations, or Méti�
	The daily direct involvement with victims is unique to prosecutions in the North. Crown counsel have an important duty to victims of crime as well to the other community members who find themselves before the courts as witnesses.
	While the prosecutor is neither a victim's advoca
	The reality is that the Crown and the RCMP are the link between the justice system and victims and witnesses.
	Victims must be informed of the progress of a case and, especially in cases of sexual abuse, there must be follow-up with the victim.
	Victims of crimes should be informed of victim services that are available and be encouraged to use them.
	Unfortunately very limited community services are available for victims in small communities.
	Victims frequently report a lack of comfort with the services that may be available due to the closeness of the community members.
	Adequate support and services for JPs and justice committees also includes supports and services for women and children who are victims, especially those who decide to participate in JP court or community justice initiatives. 101
	For these reasons, all victims who have the choice of participating in community-based initiatives, at a minimum, require support to make an independent decision regarding their involvement.
	Anything less than a fully supported right to decide, has the potential to make the community based initiative as coercive as, and therefore no better for them than, the Euro-Canadian justice system can be.
	Victims/Complainant Consent
	Please notice that we are not making a recommendation that the section regarding alternative measures include a condition that states the victim/complainant must be fully informed and consent to the alternative measure.
	We have specifically avoided this recommendation, although it is one we see appearing judicial decisions as conditions for conducting a sentencing circle.
	To place the onus once again upon the victim, isolates her and may result in her being further victimized should her wishes differ from those of the accused.
	Such a condition, ignores the reality facing women and children who are victims of abuse, it ignores the power imbalance that exists between the abuser and victim and, in many instances in our communities, the power imbalance between the victim and her c
	In making this a condition, the judges are assuming that all members of the community have equal access to information and equal opportunities to speak out.
	This is not the case.
	The barriers preventing women from fully participating in these decisions must be addressed if all members of the community are to participate in a meaningful way. (p: 85:15)
	Without proper consideration of the interests and needs of the victim, the offender and the community, committees may increase the vulnerability of women and girls.
	To date, justice committees have been perceived by Inuit women to inordinately focus on the offender.
	This perception reflects the point of the NSDC that committees have been used as a tool by defence counsels.
	Advocacy support and confidential protections
	The issue of lack of support and protections are indirectly addressed in this comment to ensure aboriginal women and men requiring the same level of services available to other victims and offenders in Canada.
	This reference, which implies that women and men now have the same level of services and that these should not be diminished, minimizes one of the major criticisms raised by Pauktuutit with respect to these community-based initiatives.
	Pauktuutit is very clear that unless services are in place to provide support to both offenders and victims and do not rely on these services being provided without additional resources - to train and pay those involved-alternatives are not welcome.
	It is important to identify the success of the implementation of these alternatives is conditional upon the necessary infrastructure being implemented or already in place- such as victims service workers, male batterer counselling program, in addition to
	This point again relates to the earlier one on credibility and accessibility of alternatives.
	The issue of credibility of an alternative will arise if it is poorly funded and not accountable; these issues must be addressed so that the choice between the existing system and alternative does not come down to which is better funded and able to suppo
	If this is the basis of the decision, the alternative will never be seen to be credible in the eyes of the woman, young girls and children who are the victims in these cases.
	The women working with Pauktuutit on the Justice Project have been very clear in stating that one of the reasons the existing system is not working is because they don't have the advocacy services available in other parts of Canada, and other services av
	This raises a general point/issue that I think is missing and perhaps a separate paragraph under the Aboriginal Women section is required.
	Any alternative, be it traditional or a community-based conventional initiative, must have the necessary infrastructure in place to sustain this alternative, including trained and skilled community service providers who are paid for their services.
	If an alternative is reliant upon a significant volunteer component, it will be unreliable and can vary considerably in level of services, it also means that existing, over-utilized community resources will be further taxed.
	In the new Corrections legislation dealing with early release, there is an express provision dealing with the need to establish within aboriginal communities, half way houses (s. 81).
	This provisions is followed by a very explicit provision expressing the federal government's obligation to fund these initiatives.
	This type of statutory commitment is needed for alternatives we are discussing as well I think.
	The reference to "traditional systems" or "practices" implies there is something already in place, waiting to be implemented by people who are skilled and trained to do so.
	We know this is not the case with respect to Inuit communities.
	This terminology, furthermore, makes it difficult to argue and substantiate the need for funding to promote activities at a community level that provide opportunities for members of the community to design community-based initiatives and implement them a
	We must address the need to have infrastructure and services in place prior to implementing a community-based program or initiative.
	Furthermore, the requirement for funding of infrastructure and resources associated with the initiative can also be directly connected to the requirement of funding being conditional on these programs or initiatives having certain safeguards and protecti
	A victim must deal and resolve their own pain before they can help others. A victim support program is needed. (p. 14)
	A need for independent victim advocates to provide support and information to victims. A victims advocated would also ensure that sensitivity to all the needs of the victim is given by all justice workers.(p. 14)
	There must be a balance between community diversion and the needs of the victim. Victims must be included in the process if they select to do so. (p. 16)
	Importance of liaison services
	Liaison services, such as the Native Courtworker program, victim-witness programs and Inuktitut-English interpreters are an important element of community-based justice initiatives.
	These services are essential not only because of the limited resources of the initiatives, but also because the community-justice initiatives will still have an interface with the Canadian criminal justice system.
	This interface introduces legal obligations on the part of the community-based initiative.
	These programs attempt to assist them in meeting those obligations and meeting their needs.
	Concerns
	Protection of Victim Rights
	The literature has noted that the rights and needs of vulnerable groups such as women and female adolescents may not solicit adequate attention in community justice decision-making models.
	In practice, the needs and rights of these vulnerable groups have often been ignored.
	Aboriginal women have voiced concerns about the high rates of abuse in their communities and have questioned whether it is possible for community justice initiatives to provide adequate protection for victims.
	In the Northwest Territories, a study of violence against women found that -Aboriginal and Inuit women were concerned about the attitudes toward violence held by community residents and how this would Impact the operation of community justice initiatives
	Failure to address these critical points has led to criticism by Aboriginal women and has resulted in some programs being discredited.
	Their concern is also about whether restorative justice initiatives will increase the intimidation and control of female victims and their families.
	One example of this misuse of power and improper practices was reported in the Vancouver Sun with respect to the justice initiative of the South Island Tribal Council.
	Nat;ve women say they live in fear of powerful members who pressure and intimidate women not to report instances of assault and sexual abuse. {There have been] several cases where  powerful families pressured women to use the alternative system, which in
	Every aboriginal community must ensure that all restorative justice programs  are held accountable for misuse of power and intimidation of women.
	Women must be treated equally in order for these programs to be successful.
	This will be a challenge in some aboriginal communities since male-dominance continues to be part of their traditional practices.
	The traditional practices that are incorporated into these restorative justice programs must, however, be healthy ones, thus excluding inequal treatment of women.. (Restorative Justice, 1997, from internet, p.7)
	The experience of other jurisdictions, as well as that of the Northwest Territories, has demonstrated that justice programs can easily become driven by offenders' needs, which are great, sometimes to the detriment of addressing those of their victims
	Victim Support Mechanisms
	The experience to date in operating alternative dispute resolution initiatives indicates that support mechanisms are not in place in many communities to assist the victim with counselling, with the tools and supports to move through the healing process a
	Victims also require education regarding their rights and entitlements as well as to make them aware of resources available to them both within and outside of the justice system.
	The lack of support has been the subject of much concern and has overlapped with, and augmented issues about, victims' rights not being protected.
	This concern was also raised by some committees, RCMP and other justice system respondents in the Northwest Territories.
	Well-Treated Crime Victims - Victims need support and counselling and to be kept apprised of the status of the charges as they wind their way through the justice system. Programs should establish criteria regarding victim preferences for offender prosecu
	Northwest Territories
	Youth
	The victim plays a central role in the restorative justice philosophy adopted by the
	Department of Justice of the Northwest Territories. The underlying philosophy is
	that solutions that repair, heal, and restore harmony must include the victim, the
	offender, and the community. The alternative measures program does not
	require that victims be involved in order to accept a youth into the program,
	however, their participation is encouraged.
	The victim can have a role in the alternative measures proceedings if he/she
	chooses to be involved. At a minimum, the Community Justice Committee
	attempts to interview the victim prior to the hearing to gather information and
	determine what needs to be done in order to make things right (for example,
	restitution). The victim may also play various roles depending on the process
	chosen by the Committee. In the event of a justice panel hearing, the victim is
	often consulted before the hearing and their invo
	used instead. When the Committee chooses to proceed by way of
	victim/offender mediation, the victim is provided an opportunity to meet face-to-face
	with the offender in a safe and cooperative setting mediated by a Community
	Justice Committee member. The victim, and the vic
	also be asked to participate in a family group conference by the Committee. In
	this setting, the victim and his/her supporters are provided an opportunity to
	explain to the youth the impact that the offence has had on them and to
	participate directly in the determination of the measures to be agreed upon.
	Adult
	If the case is accepted by the Committee, the process by which the case is
	handled is the same as that for youth. Victims are encouraged to, and may
	choose to be, involved in the diversion proceedings. The role they play is often
	dependent on the process chosen by the Committee to handle the diversion.
	Victims often do not attend justice panel hearings but rather provide a statement
	of their loss and concerns to be presented at the hearing by a member of the
	Community Justice Committee. In the case of victim/offender mediation and
	family group conferencing, victims play a much more active role in addressing the
	offender, discussing the impact of the crime on themselves and their family, and
	in determining the measures to be completed. The restorative justice philosophy
	and approach is maintained in the way these cases are handled by the local
	Community Justice Committee.
	Victims/Complainant Consent
	Please notice that we are not making a recommendation that the section regarding alternative measures include a condition that states the victim/complainant must be fully informed and consent to the alternative measure.
	We have specifically avoided this recommendation, although it is one we see appearing judicial decisions as conditions for conducting a sentencing circle.
	To place the onus once again upon the victim, isolates her and may result in her being further victimized should her wishes differ from those of the accused.
	Such a condition, ignores the reality facing women and children who are victims of abuse, it ignores the power imbalance that exists between the abuser and victim and, in many instances in our communities, the power imbalance between the victim and her c
	We must recognize that the term "community" must be all inclusive.
	For Inuit women, this also means not using "community" to prevent organizations such as Pauktuutit from participating.
	For many women, Pauktuutit is the only safe and non-threatening forum in which these issues can be discussed.
	We know from experience many women are often afraid to speak out in their communities about their specific concerns on these issues.(p: 85:15)
	In making this a condition, the judges are assuming that all members of the community have equal access to information and equal opportunities to speak out.
	This is not the case. The barriers preventing women from fully participating in these decisions must be addressed if all members of the community are to participate in a meaningful way. (p: 85:15)
	Limitation of Jurisdiction
	Alternative measures for cases involving sexual assaults, child abuse and spousal assaults cannot be allowed.
	We know based on our experiences that where women inform the police of abuses or sexual assaults they have suffered and charges are laid against another community member, depending on who that member is, the community may or may not support the victim.
	In many cases where women have had charges laid against men for sexual abuses they sustained as children, these women are being isolated and ridiculed for bringing these cases forward by their communities.
	In specific incidents we have documented, women have not only not been given support, they have been threatened and intimidated for participating in the court process as witnesses. (p. 85:13)
	In this article, a workshop compendium, the role of Victim and Witness programs in ensuring justice for the victims and witnesses of crime across Canada is explored.
	Given the structure of the formal mainstream system, where the victim has a limited role, and their needs are often not addressed, such a support system is necessary.
	The role of these programs in smaller, isolated, Northern communities is a bit different, but extremely important.
	The challenges they present to the government and communities may seem insurmountable.
	However, the formal system will remain for a while and support must be provided for these victims and witnesses.
	As such, the article speaks to the Northern environment, the relationship that may be developed with the mainstream justice system, and the lessons learned.
	General: In this article the participants discuss the history, purpose and operation of the victim/witness programs in Kenora, Ontario and Yellowknife, NWT.
	Through the recorded audience dialogue and their discussion of the programs and how they operate, a number of relevant and important issues emerge.
	Underlying Themes: Because women and children represent most of the victims and witnesses that the program assists, the issues and challenges they discuss directly affect the limitations of women and children, specifically, in small Northern communities
	Findings from the Presentations and Dialogue:
	Objectives of the program: Because the state takes over as victim in a crime, the real victim of a crime is often given little attention and a small role to play in the criminal justice system.
	Similarly, witnesses are often not assisted in addressing the impact of what they may have seen (especially children and witnesses of violent crimes).
	The Victim/Witness program recognizes this and acts as a support system by explaining the process and preparing them for trial.
	The program helps to maintain an awareness of the special needs of victims in family violence, sexual assault and vulnerable witnesses.
	In the Northwest Territories the focus is on communicating to the courts the special needs of the Northern resident and trying to make the system more understandable to the communities.
	The program attempts to provide a form of victim participation in the process.
	Resources: The limited funding available has resulted in the program only being able to focus on the most important cases - such as sexual assault, domestic violence and children.
	They are unable to address victims and witnesses in other cases.
	Challenges of small Northern communities: There are a number of challenges that the victim/witness program must overcome.
	For example, one workshop participant stated that in many cases of sexual assault and violence against women, comminutes do not believe that what the female victim is saying is true.
	As a result of this lack of community support the case gets dropped because the woman refuses to pursue the matter.
	The participants also spoke about the referral system and how referrals come from the police and Crown counsel.
	If the program is not taken seriously or the referral is not made, victims in small isolated communities do not get the limited support that may be available.
	Another challenge is the low number of Victim/Witness assistants available in the Northwest Territories; a number too low to effectively meet the needs of the small, more isolated Northern communities.
	In fact, there are only two Victim/Witness Assistants in the Northwest Territories: one in Iqaluit and the other in Yellowknife.
	Those two have limited assistance they can offer someone in Pond Inlet or any other small community.
	Finally, because of the isolated nature of the communities, the circuit courts, and the lack of responsive and efficient police services, the victim or witness is often left in the community with the offender with no support.
	Responses to the challenges of operating victim/witness programs in small isolated communities:
	Community-based Victim/Witness programs are operating in communities such as Fortsmith, Northwest Territories out of the Friendship Centre.
	While it is not necessary that the Department of Justice operate them, they do require community knowledge and ability.
	Similarly, a videotape, at the time of this conference, was being put together (in Inuktitut) so communities can start their own voluntary training.
	This will help address the above noted limitations and assist communities that are prepared to support the victim.
	General limitations of the program: There are some general limitations of the program addressed in the article:
	that it does not really prevent the problem or attempt to resolve the issues.
	Instead, the program responds to the problem by trying to make the journey through the existing system more comfortable.
	Further, although the program makes referrals to the relevant social agencies for the victim or the witness, real follow-up is non-existent.
	Conclusions: Programs such as these require adequate funding so there can be an opportunity to do a proper job.
	If community-based justice initiatives operate to represent, include and account for the needs of victims and witnesses of violent crimes, such programs will not be necessary.
	A Shared Responsibility
	The federal government and provincial/territorial governments share the responsibility to respond to the needs and concerns of victims of crime and to articulate the victims' role in the criminal justice system.
	Both levels of government collaborate through the Federal Provincial Territorial Working Group on Victims of Crime.
	The Canadian Statement of Basic Principles of Justice for Victims of Crime, jointly endorsed by Federal, Provincial and Territorial Ministers Responsible for Justice in 1988, continues to guide the development of policies, programs and legislation.
	In recognition of the United Nations Declaration of Basic Principles of Justice for Victims of Crime, Federal and Provincial Ministers Responsible for Criminal Justice agree that the following principles should guide Canadian society in promoting access
	1.
	Victims should be treated with courtesy, compassion and with respect for their dignity and privacy and should suffer the minimum of necessary inconvenience from their involvement with the criminal justice system.
	2.
	Victims should receive, through formal and informal procedures, prompt and fair redress for the harm which they have suffered.
	3.
	Information regarding remedies and the mechanisms to obtain them should be made available to victims.
	4.
	Information should be made available to victims about their participation in criminal proceedings and the scheduling, progress and ultimate disposition of the proceedings.
	5.
	Where appropriate, the view and concerns of victims should be ascertained and assistance provided throughout the criminal process.
	6.
	Where the personal interests of the victim are affected, the views or concerns of the victim should be brought to the attention of the court, where appropriate and consistent with criminal law and procedure.
	7.
	Measures should be taken when necessary to ensure the safety of victims and their families and to protect them from intimidation and retaliation.
	8.
	Enhanced training should be made available to sensitize criminal justice personnel to the needs and concerns of victims and guidelines developed, where appropriate, for this purpose.
	9.
	Victims should be informed of the availability of health and social services and other relevant assistance so that they might continue to receive the necessary medical, psychological and social assistance through existing programs and services.
	10.
	Victims should report the crime and cooperate with the law enforcement authorities.
	The federal government's role  focuses on crimin�
	The provinces are primarily responsible for enforcing the law, prosecuting offences, administering justice in general, within the provinces and providing services and assistance to victims of crime.
	The Federal, Provincial and Territorial governments are committed to exploring approaches to improve the victim's experience in the criminal justice system.
	For some victims restorative approaches may have the potential to meet their needs.
	The movement for Restorative Justice is an attempt to engage victims, offenders and communities in the search for a more meaningful resolution to problems of crime.
	The Federal/Provincial/Territorial Working Group on Restorative Justice has published a discussion paper entitled Restorative Justice in Canada: A Consultation Paper.
	How do victims of crime benefit from restorative justice programs?
	The restorative justice process provides victims with the opportunity to express their feelings about the harm that has been done to them and to contribute their views about what is required to put things right.
	Some studies of restorative justice programs show that victims who are involved in the process are often more satisfied with the justice system and are more likely to receive restitution from the offender.
	Involvement can also help victims heal emotionally as well as lessen their fear of the offender and of being a victim of crime again.
	However, restorative justice programs can be time-consuming and emotionally draining.
	For some crime victims, meeting the offender is difficult.
	The criminal justice system is working out ways to make sure that restorative justice programs give victims a voice in the process without pressuring them to participate or causing them more distress.
	Does a victim of crime have to participate in restorative justice?
	No. A victim's participation is voluntary.
	To help a victim decide whether or not to participate in a restorative justice program, the victim should be given complete information about the restorative justice process, possible outcomes, her or his role, the role of the offender and other process
	The fundamental principle is that restorative justice must not re-victimize the victim in any way.
	The process and the outcome should not cause further harm.
	Whether or not a victim of crime participates in a restorative justice program, she or he is entitled to all the victims' services that are available in the community.
	Maintaining fairness: Victims. In 1983, a federal-provincial task force conducted the first study of justice for the victims of crime.
	It concluded that often the victim is "twice victimized: once by the offence and once more by the process."
	A report in October 1998 by the Standing Committe
	In its May 2000 report concerning the Correction�
	Changing the boundaries of the system: Victims. Governments continue to take measures to address victims' concerns.
	The Criminal Code has been amended, for example, to do the following:
	ensure that victims are informed about opportunities to prepare victim impact statements and to read them aloud in court if they choose;
	require police and judges to consider the safety of victims in all bail decisions; and
	make it easier for victims and witnesses to participate in trials by protecting young victims and witnesses from cross-examination by defendants who represent themselves in court.
	In May 2000, the Subcommittee of the Standing Committee on Justice and Human Rights recommended that a victim receive more information on the offender's conduct and movement within the system and be allowed to participate in decision-making.
	The government agreed to act on the recommendations if consultations with crime victims and providers of victim services indicated that the proposed changes would help.
	In response to the Committee's 1998 report, Vict�
	In April 2001, Correctional Service Canada established a Victims Unit to provide organizational leadership.
	As of July 2001, victims of crime have an opport�
	The RCMP has established a Crime Prevention and Victims Services Branch.
	The expansion of the victim's role is intended to balance the rights of victims and offenders.
	It has also raised the concern that the principles that guide sentencing, conditional release, and parole decisions could be compromised.
	In July 2001, Solicitor General Canada reported the results of consultations with crime victims and providers of services to victims.
	The consultations indicated that victims' percept
	Victims still feel that offenders have more rights than victims; they want a larger voice in the justice process; they want respect; and they continue to live in fear.
	Women as victims. Justice programs for women are also changing in significant ways. In 1991 the government created the Canadian Panel on Violence Against Women. The Panel recommended a policy of "zero tolerance" for violence against women.
	The Criminal Code has been amended to protect wom
	Provisions added in 1993 address criminal harassment and stalking.
	A 1995 amendment precludes the use of extreme intoxication as a defense in crimes of violence.
	A 1996 amendment restricts access to medical, counselling, therapeutic, and other personal records of complainants in sexual offence prosecutions.
	The government has also spent significant amounts
	Victim Satisfaction
	Participation in a restorative justice program resulted in higher victim satisfaction ratings when compared to a comparison group in all but one of the 13 programs examined.
	It should be noted that the one negative result was found in the only program that operated at the post-sentence (or corrections) entry point.
	Compared to victims who participated in the traditional justice system, victims who participated in restorative processes were significantly more satisfied.
	In addition, VOM models tended to display higher victim satisfaction rates than conferencing models when compared to the non-restorative approaches.
	Another issue that future studies may wish to explore is the effect that offender compliance with restitution agreements has on victim satisfaction.
	The restrictions of meta-analytic procedures preclude such an analysis.
	Morris and Maxwell (1998), however, did report that the reason most frequently reported for victim dissatisfaction in an evaluation of a family group conference pro-gram in New Zealand was a failure to receive the appropriate restitution.
	Moreover, the same type of analysis could be completed on restitution conditions and victim/offender satisfaction.
	And finally, there is no research in the literature that examines the longer term effects for victims who participate in a restorative justice process.
	An examination of whether victims still feel that they have experienced some closure and healing six months or a year after the restorative process would be beneficial.
	The addition of restorative justice programs has enhanced victim satisfaction in a process that was, by its very nature, rather unsatisfactory.
	Document Brief
	Recognition of the plight of the victim first emerged in the 1960s with disturbing revelations concerning the treatment of rape victims in the criminal process. The 1970s was a decade of significant reform with respect to compensation for injury from cri
	View remainder of document on line
	The Department of Justice is implementing the Fed
	Policy Centre: The Policy Centre for Victim Issues has been established within the Department to coordinate the federal victim initiative, to monitor the implementation of Criminal Code amendments (C-79, SC 1999 c. 25) proclaimed in December 1999 to en
	The Policy Centre is mandated to, among other things,
	consult with victims, victim advocates, service providers and provincial and territorial officials,
	conduct research on the effectiveness of law reforms and other initiatives,
	develop and disseminate information regarding the criminal justice system and the victim's rights and applicable legislation, services and assistance available to victims of crime.
	Victims Fund: provides grants and contributions to non-governmental organizations for innovative projects and to provinces and territories to assist with the implementation of victim-related Criminal Code amendments and the Canadian Statement of Basic Pr
	In 2000-01, the  department provided $1.3 million in grants and contributions.
	Victims of crime remain a high priority for Ministers.
	Ministers agreed to examine proposals to enhance the protection of victims and their families throughout the criminal justice process, noting that any amendments should carefully balance the interests of the victims, the accused rights and the proper adm
	What about the victim?
	By the time a crime has been committed, it is too late to protect the victim.
	The focus for the treatment of the victim should be on restoration.
	Restore the victim to a position of strength.
	Endow the victim with power, show respect,
	provide needed services: healthcare, mental health services, and financial compensation, where possible.
	Inform and involve (where possible) the victim in the trial and sentencing processes.
	It goes without saying that the victim should not be re-victimized by the criminal justice system, but healing the victim cannot possibly be the responsibility of that system.
	Only an all-encompassing approach that marshals a
	Communities are victims, too.
	They require healing as much as individuals do. And the same argument applies.
	Restore the community, as much as possible, by allowing people to participate in denunciation and sentencing.
	But we can expect the prosecutor or the defence l
	It would be too much to expect the criminal justice process to have the resources (personnel or financial), the experience or the understanding to assume this responsibility.
	Judges cannot wave wand and make the victim whole again or an unemployable drug addict well.
	But they can, as Gladue suggests, look for ways to contribute to the healing process that takes place outside the courtroom.
	The correctional system may make a small contribu
	Victims: The growing use of restorative justice in Canada was also highlighted in the October 1998 report of the Standing Committee on Justice and Human Rights concerning victims of crime.
	The Standing Committee’s report, Victim's Rights,
	The report discussed victims' concerns relating to restorative justice and recommended that the proposed "Office for Victims" assess restorative justice initiatives in Canada and develop principles or guidelines to ensure respect for victim's interests.
	The government's Response, tabled on December 16, 1998, agreed that restorative justice principles should ensure respect for victims and protection of their interests.
	Restorative justice processes provide victims with the opportunity to express their feelings about the harm that has been done to them, and to contribute their views about what is required to put things right.
	Studies have indicated that victims who are involved in these processes are often more satisfied with the justice system and that they are more likely to receive restitution from the offender.
	However, restorative processes may also present some challenges to victims; for example, they may feel that they have been pressured into participating.
	Involvement in restorative justice processes can give victims the opportunity to express their feelings about the offence and the harm done to them, and to contribute their views about what is required to put things right.
	Involvement can also help victims with emotional healing and lessen their fears about being re-victimized.
	Many victims even find themselves willing to give
	Nonetheless, some victims remain concerned about restorative processes.
	Validation: Victims groups have expressed concern that programs tend to focus on the offender and do not recognize the needs of victims.
	Choice: There is a danger that victims may feel pressured into taking part, even if they feel threatened by the thought of meeting the offender.
	They may also find meetings inconvenient and time-consuming.
	It is important to involve victims right from the beginning in developing restorative policies or programs.
	The importance of victim participation in restorative justice processes was stressed by the report of the Standing Committee on Justice and Human Rights as well as the Government's Response� to it.
	Many jurisdictions have also developed victims services programs that provide victims with support, referrals to other programs, information about the criminal justice process, and other services.
	There has been a shift in how victims are address
	The case studies revealed that victims voluntarily participate at the level they are comfortable with, which usually means they can participate in person, through a representative, or through a victim impact statement.
	Many dispositions for offenders incorporate victim feedback.
	In some projects, victims are assigned for their own support worker, who assists them throughout the process, by ensuring they understand the proceedings, and by providing them with counseling or referrals to other services as needed.
	Case studies indicated that some projects have carried out victim satisfaction surveys.
	Overall, there has been a good response as most victims felt:
	the process was fair
	they were appreciative of the opportunity to have input into the disposition
	that the outcome was appropriate.
	For those directly participating in the project, many indicated
	they came away with a better understanding of why the offence occurred
	what circumstances were in the offender’s life to
	could see how the plan would address the offender�
	One survey found victims appreciated the
	respectful nature
	informal, private atmosphere, and
	ability to bring a support person with them.
	Many victims also indicated that
	their perceptions of the offenders had changed
	they were no longer afraid, and
	many felt closure.
	Representatives of businesses as victims also expressed their satisfaction with the projects.
	They seemed appreciative of the opportunity to explain to offenders how an offence against a business does have an impact on the owner, the staff and the community.
	In one community, business representatives felt that the AJS-funded project provided a more appropriate response to theft than previous initiatives, as offenders seemed more sincere in their apologies and efforts to make amends.
	There are common gaps in reporting by projects, g
	Specifically lacking is victim information (the focus is on the offender, which is a common phenomena in alternative community-based justice systems).
	Much more attention to victim’s needs and their r
	Victims are an integral, but can easily be an ignored element of restorative community-based justice projects.
	Like the involvement of women in project development and operation, the AJS funding criteria requires the involvement of victims in the development and practice of the projects.
	In addition to the recognition that identifying this practice is difficult to capture, it is important to be aware that low participation of victims in the community-based justice program may stem from a number of factors, only one of which is attributab
	Some of the other factors that contribute to low participation of the victim include:
	Victim does not desire to get involved,
	Victim is not involved,
	The crime was one that did not involve an identifiable individual to define as a victim (this can often be the cased as a result of the types of offences referred to the program).
	# of Programs
	1996-97
	1997-98
	1998-99
	Role of victim in the community justice program
	13 (50%)
	24 (57%)
	55 (88%)
	National Perspective (Shared Concerns): while not every AJS project articulated this concern, a large number across Canada did.
	in the project was reported by a number of communities.
	The low participation of victims in the community-based justice project may stem from a number of factors, only one of which is attributable to the efforts of the project.
	Some of the factors that contribute to low participation of the victim include:
	Victim does not desire to get involved
	Victim not available
	The crime was one that did not involve an identifiable individual to define as a victim (this can often be the case as a result of the types of offences referred to the project.
	The role that victims play in the project as the 
	The role of the victim refers to whether or not t
	If it was ‘necessary’ then diversion would not ta
	If it was ‘consulted’, the project indicated that
	Most of the projects see the victim’s role in the
	# of Projects Reporting the Role of the Victim
	Role of Victim
	1996-97
	1997-98
	1998-99
	Consultation
	6
	11
	22
	Necessary
	2
	4
	10
	* Note: In Nunavut and British Columbia, as of 19
	As of 1998-99 the presence of a victim services program or victim services worker was reported in only 4 projects representing 3 jurisdictions: British Columbia, Saskatchewan and the Yukon.
	However, a number of projects report that they are working on employing or accessing a victim services worker in the near future.
	It is a concern for a number of projects, however they do not have the resources so adequately to address it.
	At the same time as some qualified support for these initiatives was expressed, there was a host of questions, issues and concerns raised, including:
	the lack of consultation with victim service prov
	absence of representation from victim service pro
	A number of questions emerge when contemplating the use of this set of principles as a guide to policy makers and program administrators. For example, further examination of the following is necessary:
	The quality of voluntariness of the victim
	National Overview
	Role of the Victim
	Although victim participation is not a prerequisite to a person's participation in alternative measures, the victim's input is usually sought by the person/organization responsible for delivering alternative measures
	The extent of victim participation in the alternative measures process and the role they play differs across the country and often within jurisdictions.
	Quite often, the process used to negotiate an alternative measures agreement in part defines the role of the victim.
	In Saskatchewan, for example, victim-offender mediation is often the process chosen to arrive at an appropriate measure. In such cases, the participation of the victim is significant and necessary, and in fact, should the victim choose not to participate
	In other jurisdictions where the process of negotiating an alternative measure consists of an interview with the alleged offender, the victim may not be required to be present.
	Across the country, there are some common policies with respect to the role of the victim(s). Generally, the person/organization responsible for delivering the alternative measures program assumes the responsibility for contacting the victim. This is o
	Victims: The growing use of restorative justice in Canada was also highlighted in the October 1998 report of the Standing Committee on Justice and Human Rights concerning victims of crime.
	The Standing Committee’s report, Victim's Rights,
	The report discussed victims' concerns relating to restorative justice and recommended that the proposed "Office for Victims" assess restorative justice initiatives in Canada and develop principles or guidelines to ensure respect for victim's interests.
	The government's Response, tabled on December 16, 1998, agreed that restorative justice principles should ensure respect for victims and protection of their interests.
	Recommendation 4:
	Assessing restorative justice practices in Canada
	Response: A Federal-Provincial-Territorial Working Group on Restorative Justice has already been established. It will be encouraged to work in co-operation and consultation with the office or policy centre on victim issues and with the Federal-Provincial
	EMERGENCE OF RESTORATIVE JUSTICE
	In recent years, the traditional approach to the criminal justice system has been challenged by a series of ideas based upon `restorative justice' principles. These alternatives for dealing with criminality and victimization have their roots in the tradi
	There are different approaches to the application of the restorative justice philosophy, but its basic principles are:
	1. To allow the victim to express to the offender the impact of the offending behaviour on him or her.
	2. To allow the offender to take responsibility for the offending behaviour and for its impact on the victim.
	3. To allow the victim, the offender, and their families and supporters to search for ways to repair the damage done by seeking out means of restitution, compensation, and community service by the offender.
	4. To allow the victim, the offender, and their families and supporters to seek reconciliation, understanding of the factors leading to the offending behaviour, healing, and re-integration of the offender into the community as a law-abiding member.
	These principles are applied differently across the country - there is no universal model to fit all circumstances. Restorative justice initiatives can be: pre-charge or post-charge alternative measures for young or adult offenders; pre-charge, post-char
	The Committee has heard about a number of different approaches to the application of restorative justice principles. Carole Eldridge during her appearance told us about the Ottawa-Carleton Dispute Resolution Centre's mediation efforts in relation to crim
	The restorative justice approach to criminal justice issues has many supporters. They argue that the present adversarial, retribution-based system is inadequate to meet the needs of both victims and offenders. In their view, the current approach concentr
	Restorative justice also has its critics and those who are cautious supporters. There are concerns that such programs have been brought to bear in relation to inappropriate criminal offences and offenders. Others believe that the sanctions developed by t
	This last point was made by the Canadian Resource Centre for Victims of Crime when it said in its January 1998 Report Balancing the Scales: The State of Victims' Rights in Canada:
	`Victims' groups have raised concern about the initiative, not because they disagree with the concept, but because they have questions about its implementation. They fully support victims being given the option of participating in this type of program, b
	`It is really a question about who mediation programs are intended for. To date, it has largely been an initiative of the faith community within corrections and organizations that work with and support offenders. There has been little involvement of any
	A similar point was made at the National Forum by Joanne Marriott-Thorne, Director of the Nova Scotia Victims' Services Division, when she told us:
	`If those programs are going to work - and I think there are many cases indeed where victims can be better served by a restorative justice kind of forum rather than the traditional system - they have to be planned, operated, and implemented truly taking
	The Committee believes that restorative approaches to criminal justice issues must be fostered and developed. This should be based upon what has already been learned and achieved. Restorative justice initiatives cannot entirely replace criminal justice p
	Although the Committee has come to this conclusion, it has done so with a sense of caution. The criticisms of restorative justice initiatives set out earlier must be taken seriously and addressed directly. This can be done by reviewing and assessing, fro
	The Committee believes that this is a task that should be undertaken by the proposed Office for Victims of Crime and the Advisory Committee at an early point in their existence. In collecting information, data, and best practices, they will be able to pr
	RECOMMENDATION 4
	The Committee recommends that the Minister of Justice request that the proposed Office for Victims of Crime and the Advisory Committee, as part of the Office's information-exchange, data collection, and best practices development functions, review and as
	Do Victims Receive Justice?
	Do victims receive satisfaction from the process?
	Do victims have a major role to play in the process?
	Do victims receive appropriate compensation or restitution?
	Do victims have an adequate chance to tell their stories?
	Do victims receive answers to their questions and a better understanding of why they were victimized?
	Do victims receive proper apologies for the injustice against them?
	Do victims receive protection against further harm?
	Is adequate support provided to victims and their families?
	Do victims receive adequate information about the crime, the offender, and the justice process?
	Is there an opportunity for victims and offenders to meet to discuss the offense, if appropriate?
	Do victims feel they have been treated fairly?
	Do victims become less fearful?
	Are offenders made aware of harm?
	Do offenders experience remorse?
	How many reparative settlement agreements are negotiated and enforced?
	How many community service hours were worked?
	How promptly are restorative requirements completed?
	What is the quality of the community service work?
	Does the outcome adequately reflect the severity of the offense?
	Is the process a public one?
	Central Role for Victims in Restorative Justice Generally
	On its own terms, restorative justice is touted a
	How determinations are made about victims’ and wo
	Losing the Victim’s Perspective – What Can We Lea
	The experience of Britain with the introduction of mediation services into the criminal justice system is instructive in this regard.
	Helen Reeves documents some of the problems/issues for victim support services caused by the advent of mediation and reparation schemes in that jurisdiction.
	In the early stages the lack of information as to views or attitudes of victims of crime towards the proposed reforms was a significant problem for policy makers.
	As a consequence policy makers were not ready to deal with the negative reactions of some victims to the reforms.
	Similarly, there was an explosion of interest wit
	As a result of the funding announcement, proposal
	Further, some of the assumptions that had been made about the benefits of such services for victims were shown to be erroneous.
	Finally Reeves points out, the focus on the offender meant that victims needs were not taken into account in the design of these programs.
	The central questions which should be asked, therefore, related more to the victim than to the offender.
	The length of time which has elapsed since the cr
	There are other indications in the literature tha
	One New Zealand study found that victims attended less than 50% of a sample of family group conferences.
	While some victims cited lack of interest and time constraints as reasons for not attending, the vast majority indicated that they had not attended because they:
	had not been invited;
	were unable to come at the designated time
	had not been informed far enough in advance.
	It goes without saying that the efficacy of alternate dispute resolution methods in resolving criminal matters is compromised significantly in cases where victims refuse to participate.
	Studies on victim participation in various ADR forums have produced significantly different results.
	Montgomery (1997) found, in a survey of alternative measures participants, that victim participation was rated the most ineffective of all participants including, police, parents, youth and victims.
	Emery (1996), who studied the alternative measures program in the Halifax area, found that less than 13% of mediation sessions conducted in the Halifax area were attended by the victim.
	Montgomery's (1997) study indicates that the low rate of victim participation, overall, in alternative measures was related to the high percentage of shoplifting offences and the fact that "across the province, the absence of corporate victims in the a
	By way of contrast, Gehm (1998) suggests that research in the United States indicates a stronger likelihood of participation on the part of institutional victims (i.e., including corporate victims) as opposed to personal or individual victims.
	Gehm surmises that the reason for this may be rooted in the personal nature of individual victim/offender mediation (as opposed to institutional! corporate victim/offender mediation) and the special issues of discomfort, fear of re-victimization that m
	However one is to interpret these differences in terms of research results, it becomes clear that restorative justice programs will have to monitor victim participation closely, analyze the patterns that emerge and, implement appropriate support programs
	Of more concern than the straight participation rates of victims, however, is the suggestion by researchers such as Gehm (1998) that ADR programs may discriminate against certain racial/ethnic groups by racially motivated victim refusal to participate�
	Racially or ethnically motivated refusal, on the part of the victim, to participate in ADR effectively denies certain groups the opportunity to be diverted out of the formal court process into an alternate dispute resolution forum.
	In a 1990 study�, Gehm analyzed victim participation in 535 cases and focused specifically on the racial question.
	Gehm found that common race/ethnicity of victim and offender was statistically significant in explaining the success or failure of referring a particular case to an ADR forum. This raises critically important questions for Gehm:
	"If subsequent more rigorous studies determines that when the victim is white and the offender is non-white the probability of a meeting declines, the logical next question would seem to be: what, if any, are the consequences of this disparity?... If the
	Although, Gehm's evidence is not conclusive of the matter, it does raise the specter of ADR, in the criminal justice context, being an alternative that favors the interests of one racial group over another.
	If ethnicity influences who may be diverted, under particular circumstances, and who may not be diverted, then serious questions of discrimination, equity and fairness come quickly to the fore. It would indeed be an irony if, the "new" paradigm of restor
	A number of studies in the United States are already indicating that a higher percentage of white, middle-class offenders are diverted into ADR programs than other racial groups.
	At the very least, it behooves advocates of restorative justice, and other ADR forums, to monitor this potential problem closely and to take the necessary steps to remedy it.
	Re-Victimization
	Belgrave (1996) summarizes succinctly, the basis of concerns that many victims have of re-victimization in ADR settings:
	"Many victims may find the thought of meeting the offender threatening, and not feel able to face them directly for a very long time, if at all... There may also be issues of personal safety for victims in respect of some offending or offenders. Victims
	One of the fundamental claims of restorative justice advocates is that the use of community-based ADR alternatives to the conventional justice system ensures that the needs of victims are more clearly recognized and provided for. Beigrave counters:
	"While restorative justice proponents argue that victim's needs can be better met through such a system... there is a risk that victims will be re-victimized by the process and actually end up feeling worse."
	Maxwell and Morris (1993) �, in a New Zealand study, report a 25% dissatisfaction rate amongst victims participating in family group conferencing related primarily to disappointment in outcomes and failure to meet anticipated needs.
	Beigrave (1996) adds further (and this concern appears lost on many advocates of restorative justice) that:
	"Restorative processes take time and may cause inconvenience to victims, particularly where programmes operate during working hours, and when victim participation is in addition to attendance at court hearings."
	Fear of re-victimization can be expected to be exacerbated where the victim is personal/individual, as opposed to institutional/corporate, and where the offence becomes increasingly serious and/or violent.
	This has significant implications for the way in which restorative justice programs are designed and resourced and, it is not evident that many proponents understand this.
	When restorative justice initiatives envision the diversion of more than minor offences, time and resources will be at a premium if programs are to be effective in achieving stated objectives while, at the same time, capable of processing cases more effi
	"The mediation of severely violent crimes is not commonplace. However, in a growing number of victim-offender programs, victims and survivors of severely violent crimes, including murders and sexual assaults, are finding that confronting their offender i
	In situations where program proposals do not make provision for adequate time and resources to prepare both victims and offenders for mediation, the de facto results will either be that:
	The risk of re-victimization and/or victim dissatisfaction will be high due to inadequate time and resources, which precludes necessary screening and preparation of victims and offenders, or
	Programs will bog down quickly because the time frames for dealing effectively with victim needs and support will, given the limited fiscal and human resources available, severely limit the processing of cases, or
	Unreasonable expectations of benefits will be raised, and lost, due to rapid processing times that will not allow for addressing root issues and causes.
	The Current Process Overlooks the Victim
	The implications and consequences of the offence hardly get any attention.
	Ironically, this is so despite the fact that the 
	The offender is confronted with the consequences of his or her action strictly in relation to legal definitions that could technically either get him off the hook or further incriminate him.
	Meanwhile, what the victim is now going through in the after-math of the crime is largely neglected.
	The formulation of the official charge and the subsequent trial hinge on the exact knowledge of the facts and circumstances related by the victim.
	But the sentence which follows ignores the victim�
	The possibility of giving the sentencing process, and the disposition itself, a meaningful content and orientation in relation to the specific repercussions of the offence has almost completely been left aside.
	An administration of criminal justice which merely enforces the law without affirming as part of its central task the need to attend to reparation for the victim and the community raises a serious question about whether it is contributing in any way to r
	Society is entitled to expect this from the criminal justice system. Many opportunities for quickly solving some of the problems the victim may be facing, some questions and needs for which only the offender initially holds the key, almost always get los
	The criminal justice process describes the complaint against an accused by laying a charge that is phrased in the language of the Criminal Code.
	This categorizes, labels and “characterizes” the 
	Within this current framework of the system, the offender quickly loses any sense of responsibility as he or she is soon encouraged to reinterpret the whole situation in order to protect oneself against the entire range of allegations.
	The offender is unable to identify with this lega
	At the same time, the accused is rarely confronte
	The offender becomes entangled in a battle against the administration of criminal justice.
	He or she wants to “get off easy” with the lighte
	This of course does not foster a conducive contex
	This situation is of course very infuriating and doubly injurious for victims, and it can lead to escalating calls for tougher penalties as they are often perceived as the only satisfaction victims can get out of such a system.
	But a more repressive policy will clearly not fix these problems.
	Punishment – Victim’s Perspective
	According to Peters and Aertsen, failure to sufficiently punish the offender is not the greatest problem facing many victims.
	They are much more affected and traumatized by the complete lack of interest and empathy for what has happened to them, especially by services like the police and the judicial system.
	They have the right to expect that concern for the injustice and pain they have suffered will be an important part of what is attended to by all the officials with whom they have dealings, whether or not a judicial proceeding ever ensues.
	In fact, how victims are treated by justice officials at every stage can have much more impact on public perception of the criminal justice system than how much or how little an offender is eventually punished.
	Property Offences
	Alberta and Manitoba studies confirm international research that the public may not be expecting harsh penalties for property offenders and that practices such as mediation and restitution would receive considerable public and crime victim support.
	According to research by Burt Galaway, 90 per cent of a sample of 1238 persons in Alberta contacted in 1994 chose education and job training over prisons vis-a-vis where additional money should be spent for the greatest impact on reducing crime.
	Sixty eight per cent preferred repayment to a four-month jail sentence for someone who burglarized their house and took $1100 worth of property. (the question also stated the burglar had one previous conviction for a similar offence and would be getting
	Manitoba had almost identical results.
	(Source: Howard Zehr, Changing Lenses, Scottdale, Pennsylvania: Herald Press, 1990).
	Do victims experience justice?
	Do victims have sufficient opportunities to tell their truth to relevant listeners?
	Do victims receive needed compensation or restitution?
	Is the injustice adequately acknowledged?
	Are victims sufficiently protected against further violation?
	Does the outcome adequately reflect the severity of the offense?
	Do victims receive adequate information about the crime, the offender, and the legal process?
	Do victims have a voice in the legal process?
	Is the experience of justice adequately public?
	Do victims receive adequate support from others?
	Do victims’ families receive adequate assistance 
	Are other needs - material, psychological, and spiritual - being addressed?
	Strang, Heather. \(2001\). “The crime victim m�
	In this chapter, Strang looks at different forms of the crime victim movement, the impact of this movement on the administration of justice, and its effectiveness in promoting the cause of victims.
	To address these matters, Strang begins by noting
	She also considers how useful and effective these two types are.
	Then using the crime victim movement in Canberra,
	Hook, Melissa And Seymour, Anne. (2001). "Offender reentry requires attention to victim safety. ". The Crime Victims Report 5 (July/August): 33-48. http://www.restorativejustice.org/rj3/Full-text/Offender%20Reentry%20Requires%20Attention%20to%20Victi
	In this article Hook and Seymour address issues concerning the rights and safety of victims when offenders leave prison and reenter society.
	They contend for pre-release and post-release str
	With this in mind, they discuss community partici
	Susan Sheldon Crime Victims for a Just Society, June 2002 http://www.restorativejustice.org/rj3/feature/June2002/Crimevictims.htm, http://www.crimevictims.net/
	Crime Victims for a Just Society is an advocacy and training group in Mason, Michigan that seeks to train community groups on their role of working with the justice system. Crime Victims for a Just Society provides information and expertise in restorativ
	The website provides information on the different programs offered by Crime Victims for a Justice society. The resources are broken down by audience and include:
	Media-lists resources for educating journalist on how to better report on violence in our society.
	The Community- describes the organizations work with community groups.
	Community Policing-describes community policing and provides information on resource materials.
	Restorative Justice- describes the concept of restorative justice and provides links to other sites for more information.
	Training- gives a bulleted list of the training content for each targeted group.
	Links- lists web resources for those interested in victims groups.
	VICTIM: Rank each of the following statements from one to seven, one being "strongly disagree," four being neutral, and seven being "strongly agree."
	Victims and their families receive support and assistance (ie, emotional, physical, and spiritual)
	Rank
	______
	Victims are made aware of the case throughout the entire process and are asked for their opinions
	______
	Victims are directly and actively involved in the justice process (from early stages to the end)
	______
	Economic/Financial: Victims are financially restored and restitution is given priority by the justice system
	______
	Victims have the opportunity to shape how the offender will repair the harm
	______
	Victims have the opportunity to meet face to face with the offender with a trained facilitator
	______
	Victims are satisfied with the justice process
	______
	Victims have the opportunity to offer guidance and feedback to justice professionals by serving on planning and advisory groups, and through other means
	______
	Describe ways in which the program is restorative with victims, and practical ways the program could improve its restorative practices with victims. Doing Now? What Else Could Be Done?
	In our society's criminal justice system, justice equals punishment. You do the crime, you do the time. You do the time, you've paid your debt to society and justice has been done. But justice for whom? Certainly not the victim. Some background about the
	I am one of the small minority of victim-offender mediators who work with cases of severe violence, including homicides. My qualifications for this work include training and experience as a social worker and as a lawyer, fifteen years as a mediator, trai
	About victim-offender mediation....
	The vast majority of victim-offender mediation programs work only with juvenile offenders and only with non-violent offenses. The mediation of severely violent crimes is not commonplace. Such offenses are usually mediated upon the initiation of the victi
	A growing number of victims of severely violent crimes are finding that confronting their offender in a safe and controlled setting returns their stolen sense of safety and control in their life. Victims (who are largely
	ignored by the traditional criminal justice system) have the opportunity to speak their minds and their feelings to the one who most ought to hear them, contributing to the process of healing and closure for the victim. Victims get answers to the often 
	In mediation, crime is personalized as offenders learn the real human consequences of their actions. Offenders are held meaningfully and personally accountable to their victims. Most mediation sessions result in a restitution agreement to, in some way, m
	About the need for punishment....
	I am not talking about the need to incapacitate the most violent of
	felons-those who seem to be intractably hazardous to our health and safety.
	Incapacitation, unfortunately, must continue until we can learn how to
	generate change in such individuals. However, the need for incapacitation
	must be understood as separate and distinct from the need for punishment.
	When we focus on punishment and incarcerate offenders who are not
	dangerous, including those who have committed victimless crimes, we consume
	precious correctional system resources which should be reserved for those
	offenders who must be incapacitated for our protection.
	I am not talking about punishment as a deterrent to crime. The punitive
	approach to justice has resulted in the United States becoming the largest
	jailer (per capita) in the world, with a violent crime rate that is also
	second to no other country in the industrialized world. (Until just a few
	years ago, the United States was the number three jailer in the world,
	falling behind the former Soviet Union and the Union of South Africa.)
	Prisons have become one of our fastest growing industries and some states
	now have a punishment budget that is larger than their education budget.
	If punishment deters crime, then the answer to an out-of-control crime
	problem must be that we need to lock up more people still. How far should
	we go with this approach?
	I'm not talking about punishment for the purpose of rehabilitation. That
	theory was abandoned by our criminal justice system in the 1980's.
	Relatively few offenders are rehabilitated in prison. Offenders are
	"warehoused" in institutions where violence, meanness, deceit,
	manipulation and denial are rewarded by the culture within. In most cases,
	offenders return to the community as individuals who are then even more
	antisocial than before they were incarcerated.
	Then why punishment?
	If punishment is not really about incapacitation, deterrence or
	rehabilitation, then what is it about? Punishment is primarily for revenge
	(or retribution.) Victims of heinous crimes commonly demand revenge. It
	seems like a natural response. Some may argue that the desire for revenge
	in response to victimization is "hard-wired" into the human animal. History
	suggests this may be true.
	Our criminal justice system is a system of retributive justice. Our policy
	of inflicting pain (i.e., punishment or retribution) upon those who harm
	others commonly leaves offenders feeling like they are victims, then those
	"victims" may seek their own revenge. Unless they are executed or put away
	for life without possibility of parole, they will eventually come back to
	us, often with their need for revenge screaming for satisfaction.
	So punishment does not work as deterrence or as rehabilitation and it often
	exacerbates the circumstances we are trying to fix. Still the public
	(sometimes) and the politicians (more often) cry out for more punishment
	and more prisons. (A well-known anthropologist once said that human beings
	are the only species on earth that recognizes what isn't working and then
	does more of the same.)
	If not punishment, then what?
	As I stated above, I think the desire for revenge may be a natural reaction
	to victimization. But, should we act on all of our natural impulses? I
	submit that when our criminal justice system begins to take the healing
	needs of victims seriously, and does a good job of meeting those needs,
	meaningfully addressing the victims' losses and injuries, at that time,
	victims may no longer be so concerned with how severely an offender is
	punished. Currently, victims receive little else. Our society tells us that
	justice equals punishment. But justice for whom? Certainly not the victim.
	I have asked many victim advocates, "How many victims/families of victims
	do you know who have felt satisfied, justified and healed when the offender
	was put to death or put away for a life sentence without possibility of
	parole?" The typical answer is that it helped a little. They felt like they
	got something. But overall, they still felt like they had been
	re-victimized by the workings of a criminal justice system that didn't give
	a damn about them. They needed much more than this kind of justice. The
	system told them they should feel satisfied, even lucky if they got this
	much.
	I'm thinking about a victim advocate (I shall call him John) whose parents
	were murdered in his presence when he was a teen-ager. John and his sister
	were shot and left for dead. Some years later, after witnessing the
	execution of one of the murderers, John experienced no relief from the hate
	and bitterness which had been burning inside him for so many years. This
	disappointment led him to seek a mediated confrontation with the other
	murderer (I shall call him Ralph), who was serving two consecutive life
	sentences.
	After months of preparation with the mediator, John came face-to-face with
	Ralph, behind prison walls. In a three hour mediation session, Ralph
	learned from the lips of his victim of the terrible devastation he had
	brought upon a family. He told John of his daily shame and pain, and his
	wish that he could have been executed along with the other murderer. John
	learned of the brutal victimizations Ralph had suffered throughout his
	childhood and teen-age years. They cried together. John reported that the
	mediation and the months he spent preparing for it changed his life,
	bringing him release from the thoughts and feelings which had seemed
	inescapable and freeing him to move on in his life.
	Punishment is not for the benefit of victims. Our society exacts punishment
	in response to the notion that crime is a violation against the state and
	it creates a debt to the state. "The People of the State of California vs.
	John Doe." The prosecutor represents the state, not the victim. The system
	is offender-focused. Its attention is upon punishing the offender, while
	protecting the rights of the offender. The victim is typically nowhere to
	be found in the equation. Crime Victims' Bills of Rights, now law in most
	states, seem to affect the balance only slightly.
	What is restorative justice?
	If our system of retributive justice is not working and not meeting our
	needs, then what is more effective? Victim-offender mediation is but one of
	many approaches to restorative justice. Restorative justice sees crime as a
	violation of human relationships rather than the breaking of laws. Crimes
	are committed against victims and communities, rather than against a
	governmental entity.
	Our offender-focused system of retributive justice is designed to answer
	the questions of, "what laws were broken, who broke them and how should the
	law-breaker be punished?" Focusing on obtaining the answers to these
	questions has not produced satisfying results in our society. Instead,
	restorative justice asks, "who has been harmed, what losses did they
	suffer, and how can they be made whole again?" Restorative justice
	recognizes that, to heal the effects of crime, we must attend to the needs
	of the individual victims and communities that have been harmed. In
	addition, offenders must be given the opportunity to become meaningfully
	accountable to their victims and must become responsible for repairing the
	harms they have caused. Merely receiving punishment is a passive act and
	does not require offenders to take responsibility.
	The traditional criminal justice system treats offenders as "throwaway
	people." Restorative justice recognizes that offenders must be given
	opportunities to right their wrongs and to redeem themselves, in their own
	eyes and in the eyes of the community. If we do not provide those
	opportunities, the offenders, their next victims and the community will all
	pay the price.
	Restorative justice is not just victim-offender mediation. It is not any
	one program or process. It is a different paradigm or frame of reference
	for our understanding of crime and justice. Some other restorative justice
	responses to crime include family group conferencing, community sentencing
	circles, neighborhood accountability boards, reparative probation, and
	restitution and community service programs.
	About victim advocacy and victim-offender mediation....
	Over the years, there has sometimes been an uneasy relationship between
	victim advocates and the growing restorative justice/victim-offender
	mediation movement. Victim advocates objected loudly (and rightly so!) when
	early victim-offender programs were overly persuasive or even coercive, in
	their well-meaning but misguided efforts to enlist the participation of
	victims. Victims' assistance programs are now co-training with
	victim-offender mediation programs, teaching mediators how to work
	sensitively and respectfully with victims.
	Victim advocates have sometimes seen mediation as "soft on crime" and
	therefore,
	not in the best interests of victims. Those victim advocates who have
	observed mediation sessions, taking note of the trepidation of offenders as
	they face their victims, know that mediation is not soft on crime.
	The recognition of common ground between victim advocates and restorative
	justice advocates has led to alliances and partnerships. For example:
	*In 1995, the National Organization for Victim Assistance (NOVA) published
	a monograph entitled, Restorative Community Justice: A Call to Action
	*In 1996, NOVA and the Center for Restorative Justice and Mediation jointly
	published a thorough, comprehensible and extremely accessible educational
	document called, "Restorative Justice for Victims, Communities and
	Offenders." It is without a doubt the best restorative justice educational
	document I have seen.
	*In 1995 and 1996, NOVA collaborated with the Center for Restorative
	Justice and Mediation at the University of Minnesota, to produce
	nationally-focused, advanced training programs for the mediation of
	seriously violent crimes.
	*In 1996, NOVA, along with the U.S. Department of Justice Office for
	Victims of Crime convened a Restorative Justice Summit Conference in
	Washington, D.C., gathering leaders of the field to develop national
	restorative justice policy.
	*In the fall of 1996, Mothers Against Drunk Driving (MADD) published in its
	quarterly, The MADDvocate, an article by restorative justice experts, Mark
	Umbreit and Gordon Bazemore (of the Balanced and Restorative Justice
	Project). The Winter 1996 MADDvocate published an article by a victim, who
	along with her family, chose to mediate with the drunk-driving offender who
	killed her sister.
	*MADD's National Director of Victims' Services, Janice Harris Lord, a
	recognized authority who has written numerous books on working with
	victims, spoke at the 1996 Conference of the Victim Offender Mediation
	Association (VOMA) and presented workshops on working sensitively with
	crime victims. She also co-presented (with me) a workshop on the mediation
	of drunk-driving fatality cases.
	A call to action for criminal justice reform....
	I suggest to victims and victim advocates that you stop letting the
	criminal justice system sell you its party line; stop letting it sell you
	punishment as the cure for what ails you. In our mainstream criminal
	justice system, punishment is the "bone" that the system throws to victims,
	while offering little else. Victims and their advocates would do better to
	let go of their demands for more prisons and more punishment. Those demands
	are not serving the needs of victims or society. They are instead helping
	to perpetuate a system of retributive justice that is failing all of us. A
	restorative approach that focuses on righting the wrongs, repairing the
	damage and restoring the lives affected by crime has much more hope to
	offer us.
	Marty Price, J.D., a "recovering attorney" and social worker turned to
	mediator, is the founder and former director of the Victim Offender
	Reconciliation Program of Clackamas County (Oregon) and is currently the
	Co-Chair of the international Victim-Offender Mediation Association (VOMA).
	He provides victim-offender mediation, consultation and training to courts,
	mediation programs and individuals, specializing in the mediation of drunk
	driving fatality cases and other crimes of severe violence. He may be
	contacted at: 2315 NE Mason, Portland, OR 97211, (503) 281-5085.
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	This handbook results from a number of training programs, conferences and workshops that have focused on victims of crimes. One of the things that always struck us most about these activities was that the majority of the participants were white females.
	We have worked with a number of police departments to try to assist them in improving their services to minority Victims, especially inner city victims. We have tried to encourage the law enforcement community to take a pro-active role in promoting the c
	After four years of developing police-based victim assistance programs, we realized that there are often few referral services accessible to minority community residents. We, therefore, decided to work with police departments in trying to develop more in
	We have designed the handbook to give minority community residents a practical approach to assisting crime victims in their communities and neighborhoods. Law enforcement agency and police department personnel will find this handbook instructive in that
	The handbook is divided into five sections. Section I examines barriers that have traditionally restricted minority persons from becoming active in victim assistance programs. Section II provides information on becoming a victim advocate as well as deman
	See document online
	In addition, restorative justice must recognize and respect that each victim, and each case, is unique.
	While a substantial body of research offers a general understanding of what many victims might go through, it can be detrimental to "paint all victims with a broad brush."
	Pre-victimization factors, socioeconomic status, presence or absence of a support system, and treatment by the justice system all contribute to how a victim may--or may not--react to restorative justice initiatives.
	The unique aspects of victimization are critical, in that they can affect a victim's willingness or ability to participate in or appreciate restorative justice practices.
	Victims' most salient needs \(based upon a rich 
	information about the status of their case,
	being believed, and
	not being blamed.
	One of the most significant barriers to victim involvement in, and acceptance of, restorative justice is the language that is sometimes used within a restorative context.
	Victims' concerns extend beyond mere semantics to the expectations some words imply--that victims will heal, or that forgiveness should be an end result of restorative justice.
	The word "restorative," for instance, is appropriate and powerful when describing a context or approach to justice.
	When the term "restoring victims" is used, many crime victims and service providers express viable concerns.
	Rather, "restoring justice to victims" through comprehensive, meaningful services and implementation of victims' rights is a more appropriate reference.
	The term "victim/offender reconciliation" implies that there was a conciliatory relationship in the first place.
	While this may be true in some cases--particularly those involving interfamilial offenses--it is not true for many others. As such, caution should be utilized with this word.
	The crucial concepts of "healing" and "closure" are frequently cited in restorative justice literature, policies, and programs.
	It is important to remember and respect that healing is a journey, not a destination.
	For many victims, "closure" is not only an unrealistic word; it is an unrealistic expectation.
	Neither healing nor closure should be cited as expected outcomes of restorative justice.
	Perhaps the most inflammatory concept within a restorative justice framework is that of "forgiveness."
	Again, forgiveness should never be expected. If forgiveness emerges through restorative justice processes, it is healthy and welcome.
	Yet forgiveness from the victim--especially for offenses that cause horrendous acute and chronic trauma (both physical and emotional)--can be extremely difficult. Forgiveness without any display of remorse, sorrow, or rehabilitation from the offender c
	Deschutes County, Oregon Chief Community Justice Officer Dennis Maloney emphasizes the importance of "earned redemption," that is, offenders must make diligent efforts to earn the victims' understanding that can lead them to mercy for the suffering and l
	An in-depth understanding of victim trauma is essential for restorative justice practitioners, including:
	How participation in justice processes--criminal, juvenile, and/or restorative--can exacerbate victim trauma.
	Victims' most salient needs (based upon a rich body of research)--information about the status of their case, being believed, and not being blamed.
	The various needs victims may have immediately after a crime has occurred, as well as in the short- and long-term, and how best to meet those needs.
	Supportive services available (both system- and community-based) for victims to help them reconstruct their lives in the aftermath of a crime.
	An increased understanding of victim trauma emerges from comprehensive training and from speaking directly to--and soliciting feedback from--crime victims and those who serve them.
	It is also important to recognize that the majority of victims do not report crimes to law enforcement; therefore, it is imperative that restorative justice values and practices incorporate approaches that attend to the needs of non-reporting victims.
	In addition, restorative justice must recognize and respect that each victim, and each case, is unique.
	While a substantial body of research offers a general understanding of what many victims might go through, it can be detrimental to "paint all victims with a broad brush."
	Pre-victimization factors, socioeconomic status, presence or absence of a support system, and treatment by the justice system all contribute to how a victim may--or may not--react to restorative justice initiatives.
	The unique aspects of victimization are critical, in that they can affect a victim's willingness or ability to participate in or appreciate restorative justice practices.
	These questions provide a good "check list" to me
	A series of questions that agencies can ask to "provide victims with the greatest opportunity for justice, based upon the six core rights of victims:
	Safety (a sense of safety for victims).
	Information/notification (answers to questions).
	Choice (the choice to participate or not participate).
	Testimony (a chance to testify to their truth).
	Validation \(respect for and acknowledgment of t
	Restitution (the full and prompt payment of restitution).
	Safety
	Does your program consider the safety of victims and their families as its highest priority?
	Has your program worked with victims and victim service providers to ascertain the kinds of safety measures you can facilitate to ensure victim safety?
	What safety measures does your program have in pl
	Are victims asked if they feel safe and what (if anything) would make them feel safer?
	Has your program considered safety measures for staff who are conducting victim-related or restorative justice processes, or who are in the office?
	In some cases, does your program contact allied professionals to get them involved in providing safety?
	What preventive strategies does your program suggest to victims to increase their safety? (NOTE: In cases involving domestic violence or stalking, there is no way that anyone can ensure safety.)
	In your program, who has responsibility for creating, implementing, reviewing, evaluating and improving your victim-related safety measures?
	Does your program have a system for putting safety plans in place for victims with disabilities before an emergency arises? Does this person work with victims and victim service providers?
	How does your program present itself to elderly victims?
	Is there effort given to understanding such issues as dementia, isolation or other aging issues that may exacerbate their experience, leaving them feeling more vulnerable than before?
	What assurances are given to them about protection if they are to meet with their offender?
	What safety procedures do you follow when both victims and their offenders are present in the same venue?
	What steps are taken when safety measures are violated during any restorative justice process?
	How do you screen out inappropriate cases, i.e, domestic violence or sexual assault cases?
	If the screening is done by a committee, what type of training do its members receive?
	If cases are screened by the court, are there additional screening processes?
	Who will enforce the restorative justice agreement, or violations thereof, post-process?
	What are your program’s confidentiality guideline
	Does your program consider the emotional, as well as the physical, safety of the victim? For example, does your program try to understand the issues with which the victim may be dealing, and are your workers sensitive to issues of trauma or other mental
	Do facilitators intervene immediately if the focus of a restorative justice meeting becomes uncomfortable for the victim?
	Do they have training to deal with the emotional reactions that can result from this type of interaction?
	Do the physical environments of restorative justi
	In processes involving face-to-face meetings, are the victim and offender scheduled to arrive/leave at different times, so that offender does not have the opportunity to harass, threaten or coerce the victim?
	Are escorts provided to victims into and departing the venue?
	Information
	Has your program worked with victims and victim service providers to determine the kinds of information about your program and restorative justice processes that victims need, and have you prepared these materials?
	Are victims given a comprehensive explanation of the events to take place, i.e., orally, in writing, and/or by audiotaped or videotaped materials?
	Does your program provide victims with an information brochure that outlines their options for involvement and describes what they can expect if they choose to participate?
	Do you tell the victims about the possible "dangers or disadvantages" of this process and not just about the possible "benefits"?
	Is your program staff familiar with all local, state and national resources for victims so they can make appropriate referrals?
	Do you have a printed list of services/resources to give to victims?
	Do you have a "glossary of terms" for victims that are utilized throughout justice processes?
	If victims need help with referrals, do you tell them how to advocate for themselves and help with the process, if needed?
	Does your program have working collaborative agreements with domestic violence programs or other community/victim resources for referrals or assistance in planning for the victim?
	Does your program provide information in different formats, i.e., Braille or other languages?
	Is your program accessible for people with disabilities?
	Does your program provide assistance with paperwork ("reasonable accommodation") to those with disabilities?
	Is there someone working with the victim who has knowledge of disability issues and has connections with other agencies who specialize in disabilities?
	Are your program’s staff who provide referrals an
	Are they trained about resources in the community?
	Are any of them victims/survivors?
	Is there a mechanism in place to check with victim advocates to see if s/he can offer any insight/support to the victim in restorative justice cases?
	Choice
	Does your program inform victims that it is completely up to them whether or not they want to participate in restorative justice processes?
	Does your program inform victims of their options for varying levels/degrees of participation?
	Does your program offer choices of dates, times and places?
	Does your program offer a choice of venues, i.e., who can be present, who will not be present, etc.
	Does your program offer the victim the opportunity to have an advocate, probation officer or other support person present during restorative justice processes?
	Do you provide victims with a written list of the rights to which they are entitled when participating (or choosing not to participate) in your program?
	Do you understand that victims, both with and without disabilities, have the right to make choices, regardless of whether the staff agrees or disagrees?
	Does your program inform victims that they can change their minds about any of their previous choices?
	Does your program amend its normal practices to meet the special needs of victims (for example, a frail individual who is homebound and cannot travel to the designated site)?
	Testimony
	What procedures are in place in your program to ensure that there is always an appropriate environment for victims to tell their stories?
	Does your program have a way to address the needs of victims with cognitive disabilities, i.e., difficulty with verbal expression and understanding?
	Is there a way to bring in someone who specializes in communicating with those victims?
	Do you assure that everyone present is "on the side" of the victim and will support her/him during and after the testimony?
	Do you let victims know that they only need to tell as much as they wish?
	Do you assure confidentiality of the content of t
	If a victim chooses not to participate, are there other options for the victim to provide testimony?
	Are those options described in writing and given to victims?
	Is there someone (a trained individual) who can assist the victim in preparing his or her statement and/or reading it, should the victim not be able to do it him/herself?
	Is there opportunity provided for the victim to ask questions of the offender?
	Does your program offer victims assistance in this process (writing questions down, offering to act as facilitator, etc.)?
	Does your program provide interpreters for those who are deaf, hearing impaired, speak English as a second language, or speak no English?
	Validation
	What types of support does your program offer to victims who are providing testimony for restorative justice processes?
	Has your program staff gone through sensitivity /cultural training to be more effective in validation?
	Do they act interested in the victim’s story and 
	Do they make victims feel as though their input is valuable and express gratitude for their participation?
	Do they offer words of encouragement ("Take your time; focus on someone safe; take deep breaths;" etc.)?
	Do they understand the importance of body language (eye contact; nodding head; keeping arms open instead of crossed over chest; etc.)?
	Does your program staff ask the victim, "How can we help you feel validated?"
	What does your program do to ensure that offender
	What does your program do if offenders or others 
	Does the perpetrator get the clear message, "What you did was solely your responsibility and it was not okay to do that"?
	Does the victim get the clear message, "What was done to you was wrong; it was not your fault; you are justified in feeling afraid, angry and unforgiving"? (NOTE: In a domestic violence situation, it is important for both the victim and the perpetrator 
	Does your program have a standard "thank you" letter that you send to victims after they have testified?
	Does your program have a standardized evaluation process/form for victims to complete, and assess their satisfaction with and opinion of your program and restorative justice processes?
	Restitution
	Do you consider restitution in every case?
	What procedures are in place in your program to ensure that restitution payment is the first financial responsibility of offenders (or a dual priority with cases that also involve child support)?
	Does your program provide victims with assistance in documenting their losses for the purposes of restitution?
	Who in your program is responsible for holding offenders accountable with regard to restitution?
	Does your program emphasize to offenders the role of accountability in not only repairing the harm they caused, but also as a component of holding them accountable to their victim and to their community?
	What are the consequences to the offender if he or she does not pay?
	Who in your program is responsible for verifying claims? Is restitution only owed for uninsured expenses?
	Who in your program provides victims with informa
	Does your program provide financial resource assistance in obtaining funds from other emergency funds?
	Do you ask the victim if there are other ways the offender can repay that would be more beneficial or healing than monetary compensation?
	Do you tell the victim about Victim Compensation and how to apply?
	Are victims provided with information about civil remedies in cases where the offender does not fulfill his/her restitution obligation, and provided with assistance in seeking such remedies?
	Do you talk with the victim, and those responsibl
	Do you provide financial reimbursement to the victim for mileage to participate in any of your programs?
	Do you provide reimbursement for lost wages due to involvement with your program?
	Types of Victims: Some authors distinguish between primary from secondary victims and identify three types of secondary victims:
	Those who suffer indirect financial loss because of a crime;
	Those who suffer because of a close relationship with a victim; and
	Society at large
	Victims:
	Direct Victims – Those against whom the crime was
	Indirect Victims – Those who suffered indirect fi
	Victims Needs Structure
	Injury
	Need
	Responsibility
	Physical
	Safety
	Protect self and others
	Medical Attention
	Seek necessary treatments
	Economic
	Restitution
	Be realistic about costs
	Mental/Emotional
	- loss of trust
	Safety to disclose (confidentiality)
	Find someone to trust
	- loss of faith
	Know justice will take place
	Take the time necessary/be patient
	- sense of isolation
	Social support and acceptance
	To ask for and accept help
	- disbelief in experience
	To tell their story, to be heard
	To face their pain
	Deminimization
	Expect others to take seriously
	Deprivatization
	Willingness to break the silence/disclose
	Truth telling
	Faith in your experience
	Cognitive shock
	Meaning
	Seek understanding
	Answers to questions
	To articulate the questions
	Enmity
	To forgive, but not forget
	Acknowledge the pain under the anger
	Loss of control
	Empowerment over disposition of case
	Take opportunities to exert influence
	Self blame
	Reassurance that it wasn’t their fault
	To forgive self
	Indignation
	Validation that it was wrong
	Reaffirm value system
	Fear
	Strategies for the future
	Take action to take control
	Assurance this will not happen again, to self or others
	Participate in appropriate processes
	Crime victims have a variety of needs created by the crime which correspond to an injury and responsibility.
	Most of the responsibilities of crime victims they owe to themselves for their own self-interest (healing).
	Use of the term “responsibilities” in regard to v
	Physical: For example, crime threatens the physical safety of victims and/or their property.
	The first need of crime victims is safety.
	Victims have the responsibility to act to protect themselves and others by disclosing and asking for help.
	Victims have a responsibility to seek medical attention when needed.
	Economic: Victims may experience financial loss and need to be compensated and are obliged to be realistic about these costs.
	Mental/Emotional:
	Victims may lose trust in others, need the safety necessary to disclose and have a responsibility to seek out someone trustworthy.
	Victims often experience isolation and need social support and they owe it to themselves to accept the help when offered.
	Victims may suffer a disbelief in their experience, a lack of understanding and a loss of faith.
	Victims need to tell their story, to be acknowledged and the truth to be told.
	Victims are responsible for forgiving themselves and seeking answers to their questions.
	Finally the disposition of the case \(to ‘own th
	Victims have a personal responsibility to take co
	I am often asked what victims hope for in the restorative justice process.
	What do victims want and are they getting it?
	I think it is helpful, when asking whether victims view something favorably, to ask, "Compared to what?"
	For the last 25 years, victims of crime and victim advocates have tried to make the criminal justice system more responsive to the needs and interests of victims.
	Victims have worked hard, first to be informed, and then to be able to participate.
	Over time, community-based organizations, police,
	It is far more common these days for victims to h
	Yet many victims still feel ignored, excluded, and profoundly disrespected by the system.
	There is no meaningful interaction with offenders
	As a result, victims often feel further alienated and unsatisfied.
	Restorative justice, on the other hand, holds great promise as a set of values which promote healing and strengthen the social bonds which serve as the foundation of our communities.
	Empathy, mutual understanding, restitution and accountability are key principles of restorative justice.
	There is a high priority placed on maintaining or restoring individual dignity.
	Crime is not depersonalized.
	It is viewed as an experience between individuals, in the midst of a community.
	All three - victims, offenders, and communities - should recognize the harm done to each through the crime, and all three should attempt to rebuild social ties and recreate "right relationships. "
	Sounds like everything victims’ advocates have be
	Let me explain how restorative justice falls short.
	1. Restorative justice programs leave out most victims.
	Most victims do not participate in any formal process to resolve the issues surrounding their victimization.
	In the traditional criminal justice system, there are many reasons for this.
	The victim may not report the crime to the police, the police may not find the offender, the offender may not be arrested, the district attorney may decide not to prosecute, or the case may never make it to trial.
	As a result, only a small percentage of victims in this country ever make it to court.
	To the extent that restorative justice models depend upon an arrest or some other official complaint to trigger the process, they will suffer from the same limitations and the vast majority of victims will not be able to take advantage of their benefits.
	Furthermore, as I understand it, restorative justice typically requires an offender who has admitted culpability and wants to participate in the process.
	For these reasons, the number of cases eligible for restorative justice processes is even smaller.
	At its best, then, as currently applied, restorative justice is only able to help a very small number of victims of crime.
	Please do not misunderstand me. It could be that for those few victims and offenders, restorative justice may present a far more appealing option than the traditional criminal justice system.
	But for those who talk about restorative justice as a preferred approach and one which could replace the traditional system, it is important to remember that the doors to restorative justice do not yet open as wide as the doors to the courthouse.
	2. Restorative justice does not address many critical needs of victims.
	Unlike the traditional criminal justice system, restorative justice offers victims a highly participatory process. Restorative justice focuses on:
	victims’ need to tell their story and to be heard
	their need to participate in discussions about how to resolve their "conflict,"
	their need to experience empathy from the offender, the community or both,
	their need for an apology and/or expression of remorse from the offender, and
	their need for restitution.
	Victims’ needs often go way beyond that.
	Repairing the harm is often far more complicated than apologies and restitution and relationship-building.
	It can require long-term sophisticated counseling
	Many of victims’ needs cannot be met by individua
	The "restoration" that restorative justice programs offer seems limited to the resources that an offender and a community of stakeholders bring to the table.
	From a victim’s point of view, then, it is disapp
	Harm caused by an offender in a moment can impact a lifetime and the reparation can have very little to do with an ongoing relationship with an offender or a community.
	So, when a victim walks into a restorative justice process, the question that should be asked is, "What do you need to rebuild your life?"
	Instead, the focus is on offender and community accountability, and the offender and community doing something to acknowledge the harm caused to the victim and helping restore the victim as much as they can.
	It is certainly appropriate for offenders and communities to be asked to help make victims whole again.
	However, in this model, the extent to which a victim can be "restored" is limited by the capacity of the offender and the community.
	As long as victims’ needs are addressed only with
	To the extent victims need more than empathy, restitution and relationship building, restorative justice, like the traditional criminal justice system, will fall far short.
	Again, this is not to say that restorative justic
	3. Restorative justice processes could offer enormous promise for victims.
	I would like to see restorative justice take another big step.
	As I understand it, restorative justice is still very offender oriented, even though we often refer to it as victim centered.
	As I outlined above, this offender orientation si
	If we were really asking what do victims need to repair the harm caused by crime, we would not be constrained in these ways.
	If the process and the remedies were more victim-oriented, restorative justice procedures would kick in with the occurrence of a crime and would attend to the needs of all victims.
	The community would be asked to help victims rebuild their lives -- to help with physical repair of the crime scene, to provide the support and counseling victims need, and to overcome isolation and fear and reintegrate victims back into productive commu
	If the offenders are apprehended, and acknowledge responsibility for the crime, and want to participate in a restorative process, all the better.
	They can contribute enormously and in a way nobody else can.
	They can offer an apologies, remorse, and empathy.
	They can give victims a more complete understanding of the events.
	My hope for a new restorative justice paradigm is that the community would ask every victim, "What do you need to help repair the harm?"
	I have often read that restorative justice processes can occur with or without the victim as long as you have some form of representation.
	I actually agree with this--my hope would be that some day restorative justice can also take place with or without offenders.
	One final observation. I believe that there is a role for society at large, represented by the state, in repairing the harm done to victims.
	Currently, only the state has the authority to ma
	The day care, the employment counseling, the substance abuse treatment, or the long range housing needs of victims, usually cannot be adequately addressed by offenders and communities alone.
	In these cases, society as a whole should be asked to play a role.
	From a victims’ perspective, one of the reasons t
	I fear that restorative justice practitioners, in a commendable effort to humanize the justice system and keep the state in the background, will make the same mistake.
	My hope would be that someday, when a crime occurs, in addition to holding offenders accountable, we would also ask,
	"What do victims need?" and
	"How can offenders, communities and society at large help them?"
	From a victim’s point of view, that would be rest
	There is also great risk that the existing system, with its overwhelming orientation to offenders, will be unable to shift to a truly victim centered approach to resolving crime.
	The habits of the system are strong.
	Even in jurisdictions committed to shifting to restorative justice, corrections practitioners frequently forget to involve victim representatives in their planning at the beginning.
	It will take great vigilance to insure that victims issues are given proper consideration.
	Victims groups vary in their reaction to restorative justice.
	Some see potential for a much better system for victims;
	some are watching and withholding judgment;
	some are adamantly opposed, believing that in the process of implementation distortions of the philosophy will result in practices which are harmful to victims.
	They fear that the system will use victims to rehabilitate offenders or that the court will order 'restorative' activities without asking victims what they want.
	Even if asked, they fear victims may not feel free to express their real feelings.
	These fears are grounded in previous experience with a system that regularly re-victimizes and disempowers victims and doesn't even know it.
	Who is the victim: A fundamental principle of restorative justice is that society is not the victim, government is not the victim, the victim is the victim
	Principle of ownership reminds us of the danger that the conflict is easily "stolen" from the victim by defining the society as the victim.
	The question for restorative justice is "Can the principle of private ownership co-exist with public ownership of crime?"
	The current solution to this dilemma has been to order the two principles. For example, first principle of RJ, "Crime is primarily an offense against human relationships and secondarily a violation of a law."
	�
	Safety: There is also a potential for victims to be 'revictimised' by taking part in conferences, leaving them more fearful or anxious than before (Strang unpublished).
	Abstract
	The introduction of specialist courts in South Australia has changed the current administration of criminal justice in this State to a significant degree. Their presence has added to the diversionary options available to sentencers, extending them in spe
	Victim considerations in South Australian criminal justice
	Detailed research into the needs of victims and the offender-victim relationship only began, worldwide, as recently as the 1940s. Even then, research was conducted merely as part of an effort to gain a better understanding of the causes of crime. Prior t
	Specific victim-centred initiatives in South Australia had their origins in August 1979. In that year, the government established a Committee of Inquiry on Victims of Crime. The Tonkin Liberal government report (South Australia 1981) made a number of r
	The seventeen rights are as follows, in an abridged form. (See also Findlay et al 1999, pp344-5; Hansard 1985).
	The victims of a crime shall have the right to:
	1. be dealt with at all times in a sympathetic, constructive, dignified and reassuring manner;
	2. be informed about the progress of investigations;
	3. be advised of the charges against the accused;
	4. have a comprehensive statement taken at the time of the initial investigation of the harm done and the losses incurred;
	5. be advised of justifications for accepting a plea of guilty to a lesser charge;
	6. be advised, with sensitivity and tact, of any justifications for the withdrawal of charges;
	7. have property held by the Crown as evidence returned as soon as possible;
	8. be informed about the trial process and the rights and responsibilities of witnesses;
	9. be protected from unnecessary contact with the accused and defence witnesses during the course of the trial;
	10. not have their address disclosed unless it is deemed material to the defence;
	11. not be required to appear at any preliminary hearings unless it is deemed material to the defence;
	12. be entitled, during a bail application, to have their need for physical protection put before a bail authority by the prosecutor ? as enacted in the Bail Act (SA) 1985, section 10;
	13. be advised of the outcome of all bail applications and be informed of any conditions of bail;
	14. be entitled to have the full effects of the c
	15. be advised of the outcome of any criminal proceedings and the sentence;
	16. be advised of the outcome of any parole deliberations;
	17. be notified of an offender’s impending releas
	Have victims reason to feel that these rights have been compromised, or potentially compromised, by the newly emerging diversionary practices and justice initiatives, such as specialist courts, being introduced in South Australia currently? At this stage
	The task of assessing whether diversionary option
	It is also hampered by the fact that many offenders are victims as well. It is simply not appropriate to adopt a theoretical position that cannot accommodate some overlap between those who cause harm and those who are on the receiving end of it.
	Finally, any theoretical overview is likely to be
	This is clearly not intended, and every endeavour
	A new-found focus on offenders in diversion and specialist courts
	There are pragmatic and philosophical difficultie
	Offender-based, diversionary practices are design
	It is now worth reviewing some of these models. While the evaluations have tended to suggest that the reforms have not always achieved their sometimes lofty aims ? sometimes people are merely diverted into a less formal, bureaucratic apparatus rather tha
	Drug courts
	Drug courts provide the first example of the tren
	Aboriginal Court Day \(the ‘Nunga’ court\)
	The A$40 million Royal Commission into Aboriginal Deaths in Custody (Royal Commission 1991) was a milestone down the continuing road of justice reform in this country. The key conclusion to come out of this report was that too many Indigenous Australia
	Similarly, the memorandum of understanding, signed in September 1999 between the South Australian State government and the elders of the Anangu Pitjantjatjara Lands, to enable the Umuwa community to self-supervise offenders on community service orders, p
	Family conferencing
	The well-researched ‘family group conference’ juv
	Family Violence Court
	The family violence court is, as piloted since 1997 in South Australia, an interventionist court. Essentially, magistrates (all male, by design) in these courts use their powers under the Bail Act (SA) to ensure that recipients of bail orders or rest
	Mental Health Court
	A joint initiative of the South Australian Department of Human Services and the Department of Justice, this court, which commenced operation in 2000, takes referrals from police, legal counsel and magistrates. It is designed to, amongst other things, pre
	Drug Assessment and Aid Panels
	The South Australian Drug Assessment and Aid Panel, established in 1985 under the auspices of the Controlled Substances Act (SA) 1984, is a pre-court diversionary program designed to divert people caught with possession of illicit drugs for personal us
	Victims’ interests and offender-based initiatives
	Common ground in a less formal justice setting
	While it is possible that a focus on offenders may diminish official sensitivity to their victims, there is nothing mutually exclusive about the reform associated with diversionary programs and the development of specialist courts. In other words, just b
	‘[A] survey of 52 South Australian victims who ha
	Thus, reforms that endeavour to destructure the f
	Common ground in ‘restorative’ theories and pract
	There is great value also in seeking out the principles of restorative justice in order to find other common ground. These principles are often expressed in different ways, but some clear themes emerge. In models of restorative justice, there is
	1. shared responsibility for resolving crime and for one another,
	2. the use of informal community mechanisms in addition to the involvement of criminal justice professionals,
	3. the inclusion of victims as parties in their own right,
	4. an understanding of crime as injury, not just law breaking ,
	5. an understanding that a state monopoly over the response to crime is inappropriate (Sarre 1997, 1999c).
	In a traditional model of criminal justice, crime is defined as a violation of the state, the focus is on blame, deterrence and punishment, and the offence is defined in purely legal terms, devoid of moral, social and political dimensions. In a restorati
	Immediately, some parallels between offender-based practices and victim-sensitive practices become apparent. A judge, specialist magistrate or trained justice coordinator is not unlikely to seek a victim impact statement, or to divert the offender to a r
	This is not to say that the trend towards individ
	Conclusion
	Will any of the legislative initiatives to give offenders more individualised, specialised and diversionary justice make any difference to, or have any adverse impact upon, victim concerns? A victimological commentator may have good reason, initially, to
	There are signs of hope, however. It is not unlikely that a justice setting involving an activist facilitator, a specialist
	court or a more informal setting may be quite con
	The final picture, in the absence of specific evaluative data, however, is not entirely clear. The fact remains that lawyers, judges, courts and the public at large are still unsure about how best to accommodate both the rights of the victim and the righ
	� � � � � �
	Definition of Victim: I shall be using the terms victim and offender in a straightforward, unproblematic way. But, as some authors � remind us, drawing from their analysis of violent crime,
	”ideal victims" \("vulnerable, respectable, not 
	"ideal offenders" ("powerful, bad, stranger to the victim") are "in short supply".
	VICTIMS
	Overview �The views of victim advocacy organisations
	Overview
	Much attention was paid in submissions to the needs and expectations of victims, both under the current system and under any restorative programmes. Overall, 32 submissions suggested that victims were inadequately provided for at present.
	To date victims have had a poorly defined role or stake in the criminal prosecution system notwithstanding relatively recent legislation designed to give them some kind of voice within the judicial system. (Legal Services Board, 23)
	As crime increases so does the number of victims. Victims need more information, more recognition of their part in the system and treated with greater dignity. (New Zealand Police, 24)
	Present system too much leaves victim(s) "out in the cold" - and tends to build up a bitterness in the victim towards the offender. (Quin & 7 others, 53)
	The Victims of Offences Act is a toothless piece of legislation which lays out general principles but allows no penalty for breach. (Auckland Women Lawyers' Association, 69)
	Victims do NOT have a REAL voice in current proceedings. Frequently the voice they do have is barely a "squeak" by comparison to that of the accused. (Neill, 90)
	However, there was the view that in many cases this situation could be improved by reform of the existing system.
	The plight and rights of victims, needs real attention now, and before any move to impose on New Zealand a system known to fail "a small percentage" (of offenders as well as victims). (Greed, 26)
	Two submissions suggested the need for a Commissioner for Victims.
	A strong theme was the perception that the present system was overly focused on the offender.
	Our present system focuses almost entirely on the offender, his/her welfare and rehabilitation. Some tokenism is extended towards the victim but it is little more than that - tokenism. The system should be geared towards protecting those who choose to li
	Although most (27) believed that restorative justice could (or had the potential to) remedy this situation, five were cautious or had little confidence that restorative justice would be a better process, or provide better outcomes for victims.
	In general terms the writer believes there is some scope for Restorative Justice programmes, but does have a considerable concern that if the motivation for such programmes is a belief that victims will benefit as a result, either emotionally or financia
	Many issues were discussed. These included:
	• The need for victims to have a central role in �
	• Concern that participation should be voluntary �
	• The importance of support services and skilful �
	• Satisfaction and dissatisfaction with family gr�
	• The need and opportunity that restorative justi�
	• The inadequacies of the provisions of the Victi�
	• The need for victims to have access to adequate�
	There were concerns expressed about the dynamic between victims and offenders in restorative processes. One submission suggested that it was important to remember that until guilt was proven or admitted, the victim was a victim of a crime but not the vic
	One submission argued that, as there was significant private benefit in providing additional services for victims, it was difficult to argue that they should be funded through compulsory taxation.
	The Views of Victim Advocacy Organisations
	Submissions were made by five advocacy organisations representing victims' interests. These organisations were the New Zealand Council of Victim Support Groups, Doctors for Sexual Abuse Care, Family and Friends of Murder Victims, National Collective of R
	Three of these submissions strongly believed that the present system failed victims and made little provision for them. It was believed that victims (particularly victims of sexual violence), were often retraumatised by court processes, and had little 
	The only area where satisfaction with current practice was expressed was that of family violence. The present pro-arrest policy and recent legislative changes were viewed as hard-won gains for victims and their safety.
	 The Domestic Violence Act is, to us, a clear si�
	The key concern was that any restorative justice programme have the needs of the victims as its central focus.
	DSAC would support the focus of either family group conferences or community group conferences being kept on the victim's needs rather than have a situation where there were competing needs amongst the parties. (Doctors for Sexual Abuse Care, 60)
	Restorative Justice could work if enough emphasis is placed on the rights of victims. (Family and Friends of Murder Victims, 91)
	Trial restorative justice projects were supported by the New Zealand Council of Victim Support Groups, Doctors for Sexual Abuse Care, and the National Collective of Rape Crisis and Related Groups.
	The submission of the National Collective of Independent Women's Refuges focused specifically on the application of restorative justice to cases of family violence. Submissions on this aspect are described more fully in the section on eligibility.
	Screening: Victim types �:
	Some programmes operate with the intention of addressing the needs of all those affected by an offence which suggests a broad definition of who is considered a victim.
	No general rules are available to guide practice regarding child victims or their parents or guardians; corporate, community and local body victims; or those who are inarticulate or unable, for whatever reason, to fully participate in mediation.
	Some authors observe that the question of what sort of victims are most suitable for victim-offender meetings has not been resolved outside the practice of individual schemes.
	Corporate bodies tend to feature strongly as victims in North American programmes: some with between half and two-thirds of their cases involving businesses.
	Most of the victims in police-based (pre-trial) programmes in Britain have been corporate bodies which included businesses, local authorities and other agencies, while in court-based projects 33% of victims were corporate bodies.
	In New Zealand, corporate bodies and businesses, including insurance companies, who have incurred losses through or by means of an offence may be involved in victim-offender mediation as part of the process involved in preparing a reparation report.
	Some authors  suggest that corporate victims who represent a high proportion of victims in these programmes were more likely to agree to mediate than were individual victims
	...perhaps because excessive emotions were less likely to be involved, or because corporate bodies were more likely to see participation as a matter of social responsibility.
	Insurers: Conversely, some North American and British programmes do not recognise insurers as victims for the purposes of mediation, perhaps being concerned that the involvement of insurers or those with purely financial needs may be at the expense of ad
	Multiple Victims: It is common for victim-offender mediations to involve multiple victims and, at times more than one offender.
	Some authors note that some schemes avoid taking such cases �  but the Ontario Victim Offender Reconciliation Program, for example, dealt with multiple victims in a third of its cases. In such cases the needs among the victims may differ or be in conflic
	Where there are multiple victims decisions may need to be made about the amount an offender is able to pay respective victims, issues of privacy may arise and mediators may be concerned about their ability to control very large meetings.
	In instances of multiple victims or offenders, the mediator must consider whether mediation is appropriate and, if so, whether to hold one or a series of meetings.
	Restorative justice, whatever particular focus programmes may have in different locations, gives victims the opportunity for direct involvement in the process of dealing with the incident that has affected them.
	Testimony/Validation: They have the opportunity to express their feelings about the offence and its impact to the person who has offended against them, and they can also contribute their views about what is required to put things right.
	Satisfaction/ Needs: Restorative processes may thus offer the prospect of better meeting victims' needs and increasing victim satisfaction with the criminal justice system. Some schemes even include specific objectives of this nature.
	For instance, the British schemes reviewed all had objectives of increasing victim satisfaction or meeting victims' needs� and British Government funding of four pilot schemes was associated with better serving victims.
	Satisfaction: Studies of restorative programmes in the United States and Britain report varying levels of victim satisfaction.
	Coates and Gehm (1985), cited in Marshall and Merry (1990) found that 59% of victims involved in American Victim-Offender Reconciliation Programmes were very satisfied while a further 30% of victims were somewhat satisfied.
	One author reported that 79% of victims were satisfied in four US mediation programmes involving juvenile offenders.
	Results from British schemes were limited because the schemes were in their infancy and involved only small numbers of participants.
	However, in two schemes more than half of the victims who participated found the project helpful or described the experience in positive terms.
	A review of the New Zealand youth justice system found that although there was a low attendance at family group conferences by victims (41%),
	When they did come, some felt very pleased with what happened : about half said they were satisfied and a third went away feeling better.
	Needs: The levels of victim satisfaction associated with restorative justice programmes are said to result from the process better addressing the personal needs of the victim. These needs include:
	information and answers so that victims can regain a sense of security;
	validation and expression of their experience of the offence and their emotional response to it;
	empowerment in terms of a sense of personal power over their environment and the resolution of their own cases; and
	compensation.
	Reparation/Restitution: mediation appears to increase the likelihood of reparation being agreed and completed.
	Some authors report the results of a number of reviews.
	A 1985 study of American programmes found that 82% of financial contracts and 90% of reparative work agreements were completed.
	Similarly, other programmes reviewed had more than 80% compliance with restitution orders.
	Victims who participated in court-administered programmes without mediation were found to receive all reparation payments in only 58% of cases, compared to 81% who did so after being involved in mediation�.
	Mediated agreements take account of the ability of the offender to make reparation.
	Hence reparation orders following mediation may be for smaller amounts than would otherwise be ordered.
	The completion rate may therefore have been a function of payment levels which offenders could meet and/or the criteria by which offenders, offences and victims were selected for mediation in the first place.
	In the United States, court-ordered restitution for juveniles is said to have low compliance rates because it is often perceived to be in the nature of a fine paid to the court rather than an obligation to the victim.
	It is suggested however, that mediation contributes to compliance.
	This is because the parties involved in developing the agreement (and particularly the offender) have a greater commitment to it than to an imposed order.
	They also develop more positive attitudes towards each other in the process.
	Anecdotal accounts from New Zealand practitioners suggest that offender agreement is associated with a high rate of completion and, in reparation following family group conferences, the involvement of families in reparation decision-making both increases
	However, the ability of families involved in the youth justice system to afford reparation is limited.
	In 1990, it was agreed to in less than one-third of family group conferences nationally.
	Through the process of mediation, victims may gain some insight into the personal situation of the offender.
	Victims may hold stereotypical views of offenders and harbour unrealistic fears about them.
	Studies have suggested that mediation has assisted in reducing victims' fears and in helping them to see the offender as less threatening �.
	In a review of a number of juvenile programmes in the United States,  an author  found that fear of revictimisation was present in only 10% of victims after mediation, compared to 25% beforehand.
	However, restorative processes may have disadvantages for victims.
	Participation: Many victims may find the thought of meeting the offender threatening, and not feel able to face them directly for a very long time, if at all.
	While the current court process with its formality and courtroom rituals may be foreign to them, it may be a more comfortable environment for victims who desire minimal involvement in the criminal justice system and distance from the offender.
	Such victims, especially if they are emotionally vulnerable, may prefer the courtroom role of witness to being a central focus in a mediation meeting at which they will be required to look beyond their own needs to what should happen to the offender.
	There may also be issues of personal safety for victims in respect of some offending or offenders.
	Victims may fear retaliation from the offender or the offender's supporters at the meeting or after the event.
	This may increase their anxiety and affect their desire to take part, or cause them to curtail their participation.
	Some of the British schemes involved mediation at the victim's home or workplace to suit the victim.
	Some authors found that a small number of victims were concerned that this might have placed them in danger of further offending.
	They suggested that security issues should be a consideration where the victim's details are not known to the offender.
	Restorative processes should culminate in agreements about appropriate outcomes.
	This involves the victim in contributing to decisions about suitable penalties for the offender.
	In a review of a number of international studies, Shapland (1985) found that victims did not necessarily desire decision-making powers as such.
	However, they did want to be consulted on important issues, including decisions to prosecute or divert offenders, and whether charges should be changed or dropped, but not necessarily decisions about sentencing.
	State-centred systems of justice have traditionally distanced victims from the sentencing process.
	While some victims may derive satisfaction from having input into sentencing, it is possible that others may feel uncomfortable about this role, may experience conflict based on spiritual or cultural beliefs, or may have personal regrets at a later stage
	While restorative justice proponents argue that victims' needs can be better met through such a system, particularly because of the centrality of the victim's role, there is a risk that victims will be revictimised by the process and actually end up feel
	In a New Zealand study, 25% of victims involved in family group conferences felt worse after the conference.
	This was related to dissatisfaction with outcomes and a failure to meet the needs which had led to the victims' attendance in the first place.
	Finally, restorative processes take time and may cause inconvenience to victims, particularly where programmes operate during work hours, and when victim participation is in addition to attendance at court hearings.
	Notable also is the role of the victim in the community healing process.
	Concern over the interests of victims could also be caused by the emphasis on the healing of the offender/victimizer rather than the healing of the community.
	The New Zealand victim-centered Family Group Conference approach has provided an example of how justice devolution to the community can advance victims' interests.

