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At the June 25-26, 2001 meeting of the Co-location Group in Vancouver, all attending members agreed that following report should be adopted as a consensus item. 

Below are outlined proposed amendments to the Alberta Physical Co-location Agreement and the Stentor Physical Co-location Agreement to allow an IC to assign one or more of its co-location sites to a third party, without assigning the entire agreement.

The proposed amendments assume that the amendments to section 22 of the COLA outlined in CLRE017 (regarding sub-let of co-location spaces) has already been adopted and implemented for the Alberta Physical COLA.  For the Stentor Physical COLA, the proposed amendments outline the changes to that agreement that are required to bring into effect CLRE017 as well the assignment provisions recommended herein.  

Bankruptcy and Insolvency

Under section 13.02 of the COLA, the COLA may be terminated by the ILEC if the IC files for bankruptcy or a number of related insolvency actions occur.  These assignment provisions apply to situations where the rights of termination in section 13.02 have not been exercised by the ILEC.  The parties recognize that there may be other issues to address regarding assignment issues where there is a court order regarding bankruptcy or a receiver has been appointed. 

Administration Process

The CLG recognizes that these amendments should be applied to all existing COLAs.  However, it would be a labourious task to amend every COLA.  As such, the CLG recommends that COLAs only be amended to reflect these changes if either party wishes to make use of these provisions.  Failing the desire of the IC to either assign or sub-let its COLA, no amendment would be necessary.  However, once an IC determines that it wishes to make use of these provisions, the IC and the ILEC should amend their COLAs to reflect these changes.  It is agreed that the thirty day notice period referred to in section 22.10 is inclusive of any time period needed to amend the COLAs to include these provisions.  Finally, all COLAs to be executed after the date of the adoption of this report, will contain these amendments.
ALBERTA PHYSICAL COLA

Assignment

22.01
The IC shall not assign, transfer or otherwise dispose of this Agreement in whole or in part without the prior written consent of TELUS (or “TCI”).  Any assignment by the IC under this section 22.01 shall be conditional upon the IC providing to TELUS a true copy of the assignment agreements and an agreement and undertaking from the assignee to be bound by the provisions of this Agreement and the PCL Tariff, and not to further assign its rights without complying with the provisions of this section 22.01.  No assignment pursuant to this section 22.01 shall relieve the IC of its obligations hereunder.

22.02   Except as expressly provided for in sections 22.04 to 22.09 below, the IC shall not sublet or sublicense to anyone in any manner whatsoever any of the services or other facilities provided to the IC pursuant to this Agreement or the PCL Tariff.

22.03
The IC shall not assign, transfer or otherwise dispose of its interest in the Transmission Equipment, in whole or in part, while the Transmission Equipment is located in the TELUS Premises, without the prior written consent of TELUS, which consent shall not be unreasonably withheld.  Notwithstanding the foregoing, the IC may grant a security interest in the Transmission Equipment without obtaining the prior written consent of TELUS.

22.04 The IC shall not sublicense any portion of the Licensed Area to any third party without the prior written consent of TELUS.  Any request from the IC to sublicense any portion of the Licensed Area (the “Sublicensed Area” for the purposes of this Article 22) shall be submitted to TELUS in writing, together with information regarding the proposed sublicensee (the “Sublicensee” for the purposes of this Article 22) and the particulars of the proposed sublicense arrangement.  TELUS shall be entitled to require the IC to provide further information or details in relation to the Sublicensee and the proposed sublicense arrangement, and any other information reasonably requested by TELUS for purposes of its consideration of such request.

22.05 Any Sublicensee of the Licensed Area must be a party otherwise entitled to enter into a co-location arrangement with TELUS pursuant to the PCL Tariff and this Agreement.  The IC shall provide TELUS with such written assurances or other evidence as TELUS may reasonably require that any equipment which the Sublicensee intends to place in the Sublicensed Area complies with the requirements of the PCL Tariff and this Agreement and any other requirements regarding equipment which may be placed in TELUS Premises.

22.06   Upon any sublicensing of the Licensed Area, the IC shall ensure that the Sublicensee complies with all of the provisions of the PCL Tariff and this Agreement.  Upon approval of the proposed sublicensing arrangement by TELUS, and prior to the Sublicensee acquiring the sublicense of the Sublicensed Area from the IC, the IC shall provide TELUS with a written undertaking and agreement from each of the IC and the Sublicensee, in favour of TELUS, to be responsible and jointly and severally liable to TELUS for any and all acts, breaches or other defaults of either the IC or the Sublicensee under this Agreement or the PCL Tariff.

The form of such undertaking and agreement shall be as set out in Schedule ___ hereto.  For greater certainty, the assumption of joint and several liability on the part of the Sublicensee shall apply as and from the date of the Sublicensee’s written undertaking and agreement in that regard, and shall not extend to any acts, breaches or other defaults of the IC prior to such date.

22.07 Notwithstanding any sublicense of any part of the Licensed Area, the customer of record for all purposes in connection with this Agreement, the PCL Tariff and the provision of all services and facilities to either the IC or the Sublicensee further to this Agreement and the PCL Tariff (including, without limitation, all links that extend to TELUS’ cross-connect facilities) shall remain the IC.  All billing and ordering in relation to such services and facilities will be to and for the account of the IC.  The IC shall be TELUS’ sole interface with respect to this Agreement, the PCL Tariff, and the provision of any services or facilities as aforesaid, and all communications with TELUS in respect thereto, and the IC shall be solely responsible for any such services or facilities and for payment for same.  

22.08 The IC shall not charge the Sublicensee any rates or charges in excess of those to which the IC is subject under this Agreement or the PCL Tariff for comparable services or facilities.

22.09
For greater certainty, any expiration or termination of this Agreement as between the IC and TELUS, or any expiration or termination of any PCL arrangement as between the IC and TELUS pursuant to this Agreement, shall, without notice and without the requirement for any further act, result in the automatic concurrent termination of all sublicense arrangements entered into by the IC with respect to any of the affected TELUS Premises or Licensed Area(s) therein, without any liability on the part of TELUS of any kind as a result of such termination, and notwithstanding the terms and conditions of any sublicense arrangement entered into by the IC with any Sublicensee.  Notwithstanding the foregoing, TELUS shall use commercially reasonable efforts to accommodate the continuing co-location requirements of any affected Sublicensee.
22.10
Notwithstanding any other provisions of this Article 22, the IC (“Assignor IC”) may assign to a third party (“Assignee IC”) the rights, as provided for in this Agreement and the PCL Tariff, to use the Licensed Area(s) relating to one or more PCL arrangements (the “Assigned Licensed Area(s)”), provided that:

(a) TELUS provides its prior written consent to such assignment, which consent shall not be unreasonably withheld;

(b) If the Assignor IC is in default of any of its obligations under this Agreement or the PCL Tariff including, without limitation, with respect to the payment of any amounts to TELUS, TELUS may, in its discretion, withhold consent to the assignment;

(c) The Assignor IC provides to TELUS, at least thirty (30) days prior to the proposed effective date of the assignment, a written request for approval of the proposed assignment signed by the Assignor IC and the Assignee IC, identifying the prospective Assignee IC and the Assigned Licensed Area(s) of the proposed assignment, and clearly identifying the wire centre(s), corresponding exchange(s) and CLLI code(s) for each location affected, and the Assignor IC provides TELUS with written notice of any changes to any of the foregoing information that are applicable prior to the effective date of the assignment;   

(d) The Assignee IC is entitled to enter into a Physical Co-location (PCL) Agreement with TELUS as contemplated by the PCL Tariff, and shall have entered into such an agreement with TELUS on or before the effective date of the assignment of the rights to use the Assigned Licensed Area(s) in question, and which agreement shall contain the within provisions relating to the assignment of rights to use the Assigned Licensed Area(s) relating to one or more PCL arrangements; provided further that by entering into such agreement any such IC receiving an assignment of the rights to use any Assigned Licensed Area(s) as provided for herein shall be bound by the within provisions as they relate to the obligations of the Assignee IC; 

(e) The rights of use in relation to each Assigned Licensed Area(s) in question are assigned by the Assignor IC to the Assignee IC in their entirety, such that the use of such Assigned Licensed Area(s) is relinquished by the Assignor IC in totality as of the effective date of the assignment to the Assignee IC, and responsibility for the entire Assigned Licensed Area(s) is assumed by the Assignee IC as of that date, including with respect to compliance with all of the provisions of the Physical Co-location (PCL) Agreement and the PCL Tariff as it relates to such Assigned Licensed Area(s), and the performance of all obligations in relation thereto;

(f) Each Assigned Licensed Area(s) is assigned on an “as is” basis, as then presently configured; and

(g) The Assignee IC shall pay to TELUS, upon invoice:

(i)

the approved fee outlined in the PCL Tariff for an assignment;

or, in the absence of such a fee being specified in the PCL Tariff;

(ii)
its reasonable charges for any costs or expenses incurred by TELUS, including a reasonable administration fee, as a result of implementing the assignment of the rights of use in relation to any Assigned Licensed Area(s) from the Assignor IC to the Assignee IC.

22.11
As of the effective date of the assignment of the rights to use the Assigned Licensed Area(s) from the Assignor IC to the Assignee IC as contemplated in section 22.10 above:

(a) the Physical Co-location Agreement to which the Assignor IC is a party shall be deemed to be amended so as to remove the PCL arrangement(s) and related Assigned Licensed Area(s) in question from Schedule “A” of such agreement; and

(b) Schedule “A” of the Physical Co-location Agreement to which the Assignee IC is a party shall be amended to include the new PCL arrangement(s) in question relating to the Assigned Licensed Area(s);

and, notwithstanding the provisions of section 26.02 of the Physical Co-location (PCL) Agreements or any other provisions of such agreements, each Schedule “A” as so amended shall be binding upon the respective parties.

22.12
From and after the effective date of the assignment of the rights to use the Assigned Licensed Area(s) in question from the Assignor IC to the Assignee IC, the Assignor IC shall be relieved of its obligations under this Agreement and the PCL Tariff as such obligations relate to the Assigned Licensed Area(s) (but without in any way relieving the Assignor IC of any obligations or liabilities relating to the Assigned Licensed Area(s) which may have accrued up to the effective date of such assignment), and the Assignee IC shall assume responsibility for such Assigned Licensed Area(s) in accordance with the provisions of the PCL Tariff and the Physical Co-location (PCL) Agreement from and after such date, and any equipment situated within the Assigned Licensed Area(s) from and after such date (other than any TELUS equipment) shall be deemed to be equipment of the Assignee IC for purposes of any obligations or liabilities relating to such equipment under the Assignee IC’s Physical Co-location Agreement and the PCL Tariff. 

22.13
For greater certainty, and from and after the effective date of the assignment of the rights to use the Assigned Licensed Area(s) in question from the Assignor IC to the Assignee IC, in the event any reimbursement is forthcoming in relation to fees regarding the Assigned Licensed Area(s) further to the PCL Tariff provisions, any such amounts shall be payable by TELUS to the Assignee IC, and TELUS shall have no liability to the Assignor IC in relation to any amounts so paid to the Assignee IC.  Notwithstanding the above, nothing in this section 22.13 prevents the Assignee IC from paying any such reimbursement to the Assignor IC pursuant to the assignment agreement made between them.

STENTOR PHYSICAL COLA

22. ASSIGNMENT

22.01. The IC shall not assign, transfer or otherwise dispose of this Agreement in whole or in part without the prior written consent of the Company. Any assignment by the IC under this Section 22.01 shall be conditional upon the IC providing to the Company a true copy of the assignment agreements and an agreement and undertaking from the assignee to be bound by the provisions of this Agreement and the Tariff, and not to further assign its rights without complying with the provisions of this Section 22.01.  No assignment pursuant to this Section 22.01 shall relieve the IC of its obligations hereunder.

22.02. Except as expressly provided for in sections 22.04 to 22.09 below, the IC shall not sublet or sublicense to anyone in any manner whatsoever any of the services or other facilities provided to the IC pursuant to this Agreement or the Tariff.
22.03. The IC shall not assign, transfer or otherwise dispose of its interest in the Transmission Equipment or the IC Fibre Facilities provided by the IC, in whole or in part, while the Transmission Equipment and IC Fibre Facilities are located in the Company's premises, without the prior written consent of the Company which consent shall not be unreasonably withheld.  Notwithstanding the foregoing, the IC may grant a security interest in the Transmission Equipment without obtaining the prior written consent of the Company.
22.04. The IC shall not sublicense any portion of the Licensed Area to any third party without the prior written consent of the Company.  Any request from the IC to sublicense any portion of the Licensed Area (the “Sublicensed Area” for the purposes of this Section 22) shall be submitted to the Company in writing, together with information regarding the proposed sublicensee (the “Sublicensee” for the purposes of this Section 22) and the particulars of the proposed sublicense arrangement.  The Company shall be entitled to require the IC to provide further information or details in relation to the Sublicensee and the proposed sublicense arrangement, and any other information reasonably requested by the Company for purposes of its consideration of such request.

22.05. Any Sublicensee of the Licensed Area must be a party otherwise entitled to enter into a co-location arrangement with the Company pursuant to the Tariff and this Agreement.  The IC shall provide the Company with such written assurances or other evidence as the Company may reasonably require that any equipment which the Sublicensee intends to place in the Sublicensed Area complies with the requirements of the Tariff and this Agreement and any other requirements regarding equipment which may be placed in the Company’s premises.

22.06. Upon any sublicensing of the Licensed Area, the IC shall ensure that the Sublicensee complies with all of the provisions of the Tariff and this Agreement.  Upon approval of the proposed sublicensing arrangement by the Company, and prior to the Sublicensee acquiring the sublicense of the Sublicensed Area from the IC, the IC shall provide the Company with a written undertaking and agreement from each of the IC and the Sublicensee, in favour of the Company, to be responsible and jointly and severally liable to the Company for any and all acts, breaches or other defaults of either the IC or the Sublicensee under this Agreement or the Tariff.

The form of such undertaking and agreement shall be as set out in Schedule ___ hereto.  For greater certainty, the assumption of joint and several liability on the part of the Sublicensee shall apply as and from the date of the Sublicensee’s written undertaking and agreement in that regard, and shall not extend to any acts, breaches or other defaults of the IC prior to such date.

22.07. Notwithstanding any sublicense of any part of the Licensed Area, the customer of record for all purposes in connection with this Agreement, the Tariff and the provision of all services and facilities to either the IC or the Sublicensee further to this Agreement and the Tariff (including, without limitation, all links that extend to the Company’s cross-connect facilities) shall remain the IC.  All billing and ordering in relation to such services and facilities will be to and for the account of the IC.  The IC shall be the Company’s sole interface with respect to this Agreement, the Tariff, and the provision of any services or facilities as aforesaid, and all communications with the Company in respect thereto, and the IC shall be solely responsible for any such services or facilities and for payment for same.  

22.08. The IC shall not charge the Sublicensee any rates or charges in excess of those to which the IC is subject under this Agreement or the Tariff for comparable services or facilities.
22.09. For greater certainty, any expiration or termination of this Agreement as between the IC and the Company, or any expiration or termination of any Physical Co-location Arrangement as between the IC and the Company pursuant to this Agreement, shall, without notice and without the requirement for any further act, result in the automatic concurrent termination of all sublicense arrangements entered into by the IC with respect to any of the affected the Company’s premises or Licensed Area(s) therein, without any liability on the part of the Company of any kind as a result of such termination, and notwithstanding the terms and conditions of any sublicense arrangement entered into by the IC with any Sublicensee.  Notwithstanding the foregoing, Company shall use commercially reasonable efforts to accommodate the continuing co-location requirements of any affected Sublicensee.
22.010. Notwithstanding any other provisions of this Section 22, the IC (“Assignor IC”) may assign to a third party (“Assignee IC”) the rights, as provided for in this Agreement and the Tariff, to use the Licensed Area(s) relating to one or more Physical Co-location Arrangements (the “Assigned Licensed Area(s)”), provided that:

(a) The Company provides its prior written consent to such assignment, which consent shall not be unreasonably withheld;

(b) If the Assignor IC is in default of any of its obligations under this Agreement or the Tariff including, without limitation, with respect to the payment of any amounts to the Company, the Company may, in its discretion, withhold consent to the assignment;

(c) The Assignor IC provides to the Company, at least thirty (30) days prior to the proposed effective date of the assignment, a written request for approval of the proposed assignment signed by the Assignor IC and the Assignee IC, identifying the prospective Assignee IC and the Assigned Licensed Area(s) of the proposed assignment, and clearly identifying the wire centre(s), corresponding exchange(s) and CLLI code(s) for each location affected, and the Assignor IC provides the Company with written notice of any changes to any of the foregoing information that are applicable prior to the effective date of the assignment; 

(d) The Assignee IC is entitled to enter into a Physical Co-location Agreement with the Company as contemplated by the Tariff, and shall have entered into such an agreement with the Company on or before the effective date of the assignment of the rights to use the Assigned Licensed Area(s) in question, and which agreement shall contain the within provisions relating to the assignment of rights to use the Assigned Licensed Area(s) relating to one or more Physical Co-location Arrangements; provided further that by entering into such agreement any such IC receiving an assignment of the rights to use any Assigned Licensed Area(s) as provided for herein shall be bound by the within provisions as they relate to the obligations of the Assignee IC; 

(e) The rights of use in relation to each Assigned Licensed Area(s) in question are assigned by the Assignor IC to the Assignee IC in their entirety, such that the use of such Assigned Licensed Area(s) is relinquished by the Assignor IC in totality as of the effective date of the assignment to the Assignee IC, and responsibility for the entire Assigned Licensed Area(s) is assumed by the Assignee IC as of that date, including with respect to compliance with all of the provisions of this Agreement and the Tariff as it relates to such Assigned Licensed Area(s), and the performance of all obligations in relation thereto;

(f) Each Assigned Licensed Area(s) is assigned on an “as is” basis, as then presently configured; and

(g) The Assignee IC shall pay to the Company:

(i) the approved fee outlined in the Tariff for an assignment;

or, in the absence of such a fee being specified in the Tariff;

(ii) its reasonable charges for any costs or expenses incurred by the Company,  including a reasonable administration fee, as a result of implementing the assignment of the rights of use in relation to any Assigned Licensed Area(s) from the Assignor IC to the Assignee IC.

22.011. As of the effective date of the assignment of the rights to use the Assigned Licensed Area(s) from the Assignor IC to the Assignee IC as contemplated in section 22.10 above:

(a) the Agreement to which the Assignor IC is a party shall be deemed to be amended so as to remove the arrangement(s) and related Assigned Licensed Area(s) in question from Schedule “A” of such agreement; and

(b)  Schedule “A” of the Agreement to which the Assignee IC is a party shall be amended to include the new arrangement(s) in question relating to the Assigned Licensed Area(s);

and, notwithstanding the provisions of section 26.02 of the Agreements or any other provisions of such agreements, each Schedule “A” as so amended shall be binding upon the respective parties.

22.012. From and after the effective date of the assignment of the rights to use the Assigned Licensed Area(s) in question from the Assignor IC to the Assignee IC, the Assignor IC shall be relieved of its obligations under this Agreement and the Tariff as such obligations relate to the Assigned Licensed Area(s), and the Assignee IC shall assume responsibility for such Assigned Licensed Area(s) in accordance with the provisions of the Tariff and the Agreement from and after such date, and any equipment situated within the Assigned Licensed Area(s) from and after such date (other than any of the Company’s equipment) shall be deemed to be equipment of the Assignee IC for purposes of any obligations or liabilities relating to such equipment under the Assignee IC’s Agreement and the Tariff.   Notwithstanding the above, nothing herein shall relieve the Assignor IC from any obligations arising from, or which may have accrued under, this Agreement or the Tariff prior to the effective date of the assignment.
22.013. For greater certainty, and from and after the effective date of the assignment of the rights to use the Assigned Licensed Area(s) in question from the Assignor IC to the Assignee IC, in the event any reimbursement is forthcoming in relation to fees regarding the Assigned Licensed Area(s) further to the Tariff provisions, any such amounts shall be payable by the Company to the Assignee IC, and the Company shall have no liability to the Assignor IC in relation to any amounts so paid to the Assignee IC.  Notwithstanding the above, nothing in this section 22.13 prevents the Assignee IC from paying any such reimbursement to the Assignor IC pursuant to the assignment agreement made between them.
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