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September 28, 2004

Mr. Steve Delaney

Acting Director

Regulatory Finance - Telecommunications

Canadian Radio-television and

   Telecommunications Commission

Ottawa, ON  

K1A 0N2

Dear Mr. Delaney:

Re: Show cause – Publishing of certain information filed in confidence

1.
In a letter dated September 17, 2004 the Commission has requested companies to show cause as to why it should not publish certain specified information in its Annual Report to the Governor in Council on the Status of Competition in Canadian Telecommunications Markets / Deployment and Accessibility of Advanced Telecommunications Infrastructure and Services (“Monitoring Report”).  EastLink's position is that the Commission should not publish the following information in its fourth annual Monitoring Report:

· Local market share percentages (based on lines as provided in Form 213) by the major centres list in Attachment A, split between incumbents, out-of-territory incumbents and competitors, for residential, business and wholesale segments;

· Large incumbent local market share percentages by provinces (based on lines as provided in Form 212), with incumbent out-of-territory lines within the province being grouped with the competitors lines;

· Broadband availability percentages split between rural and urban households by province; and subscription percentages by province.
2.
The market share information would be derived from data filed in confidence by EastLink as part of the Commission’s 2004 industry data collection for the Monitoring Report.   EastLink filed submissions on August 25, 2003, prior to publication of the 2003 Monitoring Report explaining why local market share information should be treated confidentially and should be further aggregated to ensure that company-specific information is not disclosed publicly.  Notwithstanding that the Commission did publish this information in the 2003 Monitoring Report, EastLink continues to be of the position that this information should not be published in the same format for the upcoming report.  

3.
EastLink submits that disclosure of this information could cause direct harm to EastLink since its release would significantly enhance the ability of existing and future competitors to target certain market segments and areas of EastLink's business. As such, it should be treated confidentially pursuant to s.39 of the Telecommunications Act.  It would not be difficult for a competitor to use the survey information, coupled with other public domain information, to extrapolate the size and value of EastLink’s market.  The prejudice to EastLink in disclosing this information far outweighs the benefits of disclosure.  

4.
In considering whether to disclose information for which confidentiality has been claimed, the Commission is governed by the provisions of sections 38 and 39 of the Telecommunications Act and section 19 of the CRTC Telecommunications Rules of Procedure.  The Commission’s general policy with respect to claims of confidentiality is also expressed in a Practice Note entitled “Practice Note Respecting Claims of Confidentiality and Requests for Disclosure in the Course of a Proceeding”, dated October 8, 1998.  In that document, the Commission notes that:

· The test for whether or not to disclose information filed subject to a claim of confidence is whether the disclosure of the information would be likely to result in specific direct harm, and whether that harm outweighs the public interest in disclosure. 

· Factors that the Commission has taken into account when considering whether to require disclosure of information that is subject to a claim of confidence include:

· All things being equal, the greater the degree of competition in a particular market, the greater the specific harm that could be expected to result from disclosure. In balancing the public interest in disclosure against the specific direct harm that might result from disclosure, the Commission has considered it appropriate to distinguish between markets that are competitive at this time, and those that will be in the near future. 

· Another factor in determining the extent of harm is the expected usefulness of the information at issue to parties in furthering their competitive position. In this regard, an important consideration is the degree to which the information at issue is disaggregated. Generally, speaking, the more aggregated the information, the less the likelihood that harm will flow from its disclosure. 

· The Commission has found that the expectation that specific direct harm might result from disclosure is not, by itself, sufficient to justify upholding a claim of confidentiality. In certain circumstances, substantial harm from disclosure may still be outweighed by the public interest in disclosure. 

· Any determinations on matters of confidentiality should relate only to the specific environment and should not be taken as an indication of the manner in which the Commission would adjudicate upon such matters in the future. 
5. In EastLink's view, the information to be published will reveal EastLink-specific information since in most cases EastLink is the only competitor to the Incumbent in its territories.  EastLink is a privately held company operating in a very competitive environment; this places EastLink in a unique position in the telecommunications industry.  EastLink has chosen to remain a privately held company and as such, information with respect to market shares is not readily available.  It is a significant distinction that privately held companies do not need to publicly disclose information such as that filed in the Annual Telecommunications Monitoring Reports.  As such, any decision to infringe upon this right should only be made where the information is critical to the public.  In EastLink's opinion, the additional market-share information that the Commission intends to provide in the Monitoring Report is not necessary.  The disclosure of this information will have a much more significant effect on EastLink’s competitive strategy.  

6. A breakdown of market share percentages for incumbents, out of territory incumbents and competitors that separates residential, business and wholesale segments, for Halifax, Nova Scotia and Charlottetown, PEI, allows one to extract EastLink-specific information without much difficulty.  The same concern holds true for the provision of incumbent market share percentages by Province, since EastLink is the only competitor offering local residential wireline service in its serving areas.   With regard to the proposal to disclose Internet subscription percentages by province, this information would also disclose EastLink-specific information.  EastLink notes that the 2003 Monitoring Report already includes significant nationally aggregated data, which provides sufficient information concerning the availalility of broadband and Internet competition.  There is no need for further disaggregation.  

7. Given the fact that the publication of this data will disclose information that EastLink consistently treats as confidential, it is important to consider the purpose for which the information is intended.  The Monitoring Reports are intended in part, to:

Assist the Commission to fulfill the requirements under Order in Council P.C. 2000-1053, 26 June 2000. The Order in Council requires the Commission to submit a report to the Governor in Council, once in each year for the next five years, on, among other things, a) the status of competition in Canadian telecommunications markets, and b) the deployment and accessibility of advanced telecommunications infrastructure and services in urban and rural areas in all regions of Canada.

8.
In EastLink's opinion, disaggregating the information in the manner as proposed in the Commission's correspondence of September 17, 2004 is not necessary to achieve this purpose.  The purpose of the Monitoring Reports is achieved by providing national data on the status of competition.  The advantage to be gained by this additional disclosure is therefore outweighed by the prejudice to companies such as EastLink if the information is published. 

9.
 In Telecom Order CRTC 2001-4, the Commission recognized the harm that could be caused to a company by publishing information where such company is the only other competitor offering services in a given area:


11.  Further, parties submitted that the aggregate traffic reports by originating and terminating country are likely to disclose traffic information for routes served by only one or two carriers. As Teleglobe pointed out, traffic volumes of competitors can be identified if there are fewer than three competitors on a specific route. Teleglobe suggested that the Commission should not publish the traffic information by originating and terminating country, but only the totals of inbound and outbound volumes.
12. In light of the foregoing, the Commission considers that publication of the traffic data may cause harm to Canadian carriers. Further, the Commission is of the view that there would be no or very limited benefits from publishing the traffic information, in view of the likely inaccuracies discussed previously. Considering the small benefits, and the potential harm, the Commission has determined not to publish the traffic information currently before the Commission, and any other traffic reporting information filed by class A licensees filed pursuant to Decision 97-18. [emphasis added]
10.
It is not in the public interest to jeopardize EastLink's competitive position, especially since EastLink is one of few CLECs offering local residential services during the reporting period, and the only one in the Maritimes.  EastLink already faces challenges in offering local telephony services by virtue of generally available public information.  In the past, EastLink has experienced increased marketing efforts by the Incumbent in an effort to limit EastLink's penetration of new telephone subscribers and EastLink attributes much of this activity to the information that has been made publicly available.  The disclosure of further EastLink information would only compound this problem.

11.
EastLink requests that the Commission consider how much detail the public really needs in order to understand the current competitive landscape.  EastLink submits that the harm that could be caused by disclosure outweighs the need to provide such detail in a public document.  It is in the interest of the general public that this confidential information not be disclosed to the extent proposed, as it is in everyone's interest for competition to be healthy and sustainable.  Moreover, less detailed disclosure would not rob the Commission of valuable information, as it would still be within the Commission’s ability to make internal use of any information provided to assist in addressing relevant issues.

12.
EastLink recognizes that there may be value in this type of information and has no objection to providing this type of information for the Commission’s own confidential, internal use.  However, EastLink submits that the public record need not provide this information in the detailed format that the Commission is currently proposing.  Rather, EastLink submits that nationally aggregated information is sufficient to provide the majority of the public with the necessary information to understand the current status of competition, and the risks of supplying more detailed information far outweighs the limited benefit to the public.  The fact remains that the main parties seeking to gain from this type of comprehensive information are the incumbent companies.   The average consumer has no need for such an account.  

13.
When the potential harm is considered together with the relatively small public interest in detailed disclosure of this additional information, EastLink submits that the prejudice to EastLink in disclosing this information far outweighs the benefits of disclosure.  
14.
In consideration of all of the foregoing, EastLink requests that the Commission not publish the following information in its 2004 Monitoring Report:

· Local market share percentages (based on lines as provided in Form 213) by the major centres list in Attachment A, split between incumbents, out-of-territory incumbents and competitors, for residential, business and wholesale segments;

· Large incumbent local market share percentages by provinces (based on lines as provided in Form 212), with incumbent out-of-territory lines within the province being grouped with the competitors lines;

· Broadband availability percentages split between rural and urban households by province; and subscription percentages by province.

All of which is respectfully submitted.

Sincerely,

Original signed by:

Natalie MacDonald

Director, Regulatory Matters

EastLink

Tel: (902) 431-9979

Fax: (902) 431-1180

E-mail: Regulatory.Matters@corp.EastLink.ca
� PN 2000-175, paragraph 1.
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