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Direct:
(613) 566-0532

E-mail:
jblakey@ott.stikeman.com
 By Courier and Electronic Mail
February 27, 2001

Ms. Ursula Menke
Secretary General
Canadian Radio-television and Telecommunications Commission
1 Promenade du Portage 
Hull, Québec
K1A 0N2

Dear Ms. Menke:

Re:
Decision 2000-745 - Changes to the Contribution Regime - Contribution Implementation Co-ordination Committee (CIC) 

1.
Introduction

1. We are counsel to AOL Canada Inc. (“AOL Canada”) in the above-captioned proceeding.  AOL Canada was a party to the Telecom Public Notice CRTC 99-6 proceeding culminating with Decision 2000-745 and has actively participated in the proceedings of the Contribution Implementation Co-ordination Committee (“CIC”).  

2. Consistent with the procedure set out in Commission letters, dated February 9 and 21, 2001, AOL Canada is pleased to file the following comments on issues arising from the workings of the CIC and various of its working groups, including the reports of CIC working groups discussed at the February 20, 2001 joint meeting of the CIC and the Commission Interconnection Steering Committee (“CISC”).

3. An electronic copy of this submission has been filed via e-mail at the Commission’s web address procedure@crtc.gc.ca.  

2.  Disputed Items
(a)
Definition of Telecommunications Service
4. At paragraph 2 of the February 21st Commission Staff letter, comment is requested on the following issue: “For the purpose of defining Canadian non-telecommunications services, should the definition of “telecommunications service” be based on section 2 or section 23 of the Telecommunications Act.”

5. AOL Canada has reviewed the position papers filed by AT&T Canada, Call-Net Enterprises Inc. (“Call-Net”), Bell Canada, Teleglobe Inc. and Telus appended to the February 13, 2001 Dispute Report of the Revenue Consistency Working Group.  AOL Canada supports the positions of Bell Canada, Teleglobe and Telus and submits that for purposes of defining non-telecommunications services the definition in section 2 of the Act should be used.

6. Consistent with AOL Canada’s position in the PN 99-6 proceeding, AOL Canada believes the starting point for determining the scope of contribution-eligible services is section 46.5 of the Telecommunications Act.  Section 46.5 limits the entities which can be subject to contribution to any “telecommunications service provider.”  

7. The term “telecommunications service provider” is defined in section 2 of the Telecommunications Act to mean “a person who provides basic telecommunications services, including by exempt transmission apparatus.”  The term “basic telecommunications service” and its counterpart, “enhanced telecommunications service,” are not defined in the Telecommunications Act.
8. As set out in AOL Canada’s July 21, 2000 Comments in the PN 99-6 proceeding (i.e. at paragraphs 12 to 53), the definitions of basic
 and enhanced
 telecommunications service adopted by the Commission in Telecom Decision CRTC 84-18 are generally reflected in Canada’s GATS Schedule of Specific Commitments, the NAFTA and in the tariffs of two of Canada’s largest ILECs.  On the basis of the July 21st analysis, these are the definitions that Parliament intended the CRTC to apply in implementing any contribution collection mechanism under section 46.5 of the Telecommunications Act.

9. Only providers of basic telecommunications services are required to fund universal access, therefore, it is reasonable that only revenues from basic telecommunications services would be subject to the contribution regime.  Otherwise, TSPs would be liable to pay contribution against their non-basic service revenues, whereas non-TSPs providing the same non-basic services would be exempt.  Such a result would directly contradict and undermine the following Canadian telecommunications policy objectives:

· Facilitating the orderly development of a telecommunications system which safeguards, enriches and strengthens the economic fabric of Canada and its regions (Telecommunications Act, sub-section 7(a));

· Enhancing the efficiency and competitiveness at the national and international level of Canadian telecommunications (Telecommunications Act, sub-section 7(c));

· Fostering increased reliance on market forces for the provision of telecommunications services and ensuring that regulation is efficient and effective (Telecommunications Act, sub-section 7(f)); and

· Responding to the economic requirements of users of telecommunications services (Telecommunications Act, sub-section 7(h)).

10. The Commission’s treatment of terminal equipment revenues in Decision 2000-745 is instructive in this regard.  At paragraph 91(b) of Decision 2000-745, the Commission expressly exempted revenues from the sale or rental of terminal equipment from the contribution regime.  The reason was that it would not be competitively equitable to require TSPs to contribute when terminal equipment provided by non-TSPs is contribution exempt.  This same rationale is applicable to other non-basic telecommunications services.  

11. AT&T Canada and Call-Net have advanced a number of questionable arguments in support of employing the section 23 definition.  AOL Canada provides the following comments to the AT & T Canada and Call-Net Submissions by way of reply:

(a) AT&T Canada asserted that the section 23 definition must be adopted because this will ensure that “incidental telecommunications services” “which are derived from” or “linked” with primary telecommunications services will be included.  This argument is wholly unsubstantiated.  There are clearly a broad array of services incidental to the business of providing telecommunications services which are not derived from and which are not linked to basic telecommunications services. 

(b) AT&T Canada and Call-Net have both invoked competitive equity in support of the broader section 23 definition.  As noted above, and confirmed by the Commission in its treatment of terminal equipment, competitive equity clearly favours employing the definition of telecommunications services in Section 2 of the Telecommunications Act, restricted to basic telecommunications services.  Otherwise TSPs will be subjected to a competitive disadvantage relative to non-TSPs in the provision of enhanced services.

(c) Call-Net argued that the section 2 definition may encourage ILECs and other companies offering a broad range of basic and non-basic telecom services to reduce their rates for contribution-eligible services and increase rates for ineligible services in order to avoid contribution.  This argument is theoretical and unsubstantiated by evidence.  It ignores the fact that the markets for most, if not all, enhanced services are highly competitive.  Taking Call-Net’s theoretical argument to its conclusion, it is more likely that a TSP which attempted to offset forgone profits on contribution-eligible services with price increases for ineligible services would quickly see their customers migrate to competitors and would be disciplined through the workings of the competitive market.  

(d) Call-Net’s assertion that a narrow definition of “telecommunications service” would favour established incumbents who offer a broader range of services must be similarly rejected.  This argument ignores the fact that there is no regulatory requirement preventing competing telecommunications service providers from expanding their portfolio of service offerings or from partnering with other service providers.  This argument is tantamount to a request for regulatory relief from the workings of competitive service markets and must be rejected.

12. In sum, on the basis of the foregoing, AOL Canada reiterates the following key points: (i)  Internet Services fall outside the ambit of the term “basic telecommunications service” as used in the defined term “telecommunications service provider;” (ii) as a provider of an enhanced service, AOL Canada is not a TSP and is thus not subject to the new contribution collection mechanism, and (iii) for the reasons set out in the submissions of Bell, Telus and Teleglobe which AOL Canada supports, the Commission should adopt the definition of the term “telecommunications service” in section 2 of the Telecommunications Act.  Only revenues earned by TSPs from basic telecommunications services should be subject to contribution for the purposes of defining the term Canadian Non-Telecommunications Revenues.

(b)  Definition of Terminal Equipment

13. At paragraph 1 of the February 21st Commission staff letter, comment is requested on the following issues related to the dispute over the definition of terminal equipment:

(a) Should a terminal equipment subsidy be recognized in the calculation of the terminal equipment deduction from contribution-eligible Canadian telecommunications service revenues?  In other words, should an exemption be calculated on the basis of the full cost of the terminal equipment, rather than the revenue generated by the sale or lease or other contracted use?

(b) If the subsidy is recognized, should it be recognized only in the case of wireless handsets?

(c) If the subsidy is recognized, what methodology should be employed in calculating the deduction?

14. AOL Canada has reviewed the submissions of the Canadian Wireless Telecommunications Association (“CWTA”) and Group Telecom and SaskTel jointly.  

15. AOL Canada agrees with the CWTA that the use of handset subsidy is now an ingrained characteristic of the North American wireless pricing model.  AOL Canada wholeheartedly supports and adopts the position of the CWTA.  Accordingly, AOL Canada endorses the following positions in response to the issues raised above:

(a) A terminal equipment subsidy should be recognized in the calculation of the terminal equipment deduction from contribution-eligible Canadian telecommunications service revenues.

(b) On the basis of competitive equity, the subsidy should be recognized in respect of all terminal equipment.  

(c) The full purchase cost to the TSP of acquiring the wireless handset, or other terminal equipment, should be employed in calculating the deduction. 

(c)  Definition of Bundling
16. At paragraph 3 of the February 21st letter, comments on the following issues pertaining to the definition of bundling have been requested:  Should the definition:

(a) Be limited to a situation where one rate covers a number of products or services, or

(b) Include the situation in (a) and extend to any situation where the price of a product or service is in any way dependent on the use or purchase of another good or service.

17. AOL Canada has been an active participant in the Bundling and Exemptions Working Group, which prepared the February 14, 2001 Dispute Report in respect of the definition of bundling.  

18. It is noted that at paragraph 2 of the Dispute Report, AOL Canada is listed among the overwhelming majority of parties who support the following narrow definition of bundling:

“The term “bundling” generally refers to a situation where one rate covers a number of products and/or services.”

19. AOL Canada supports and adopts the positions of Bell Canada and the Canadian Cable Television Association.  AOL Canada continues to support the above narrow definition of bundling.

3.  Consensus Item – Definition of Retail Internet Service

20. AOL Canada understands that the consensus reports discussed at the February 20, 2001 CIC/CISC meeting have been submitted to the Commission with the recommendation that they be approved.  AOL Canada wishes to make the following brief comments in respect of the consensus item pertaining to the definition of Retail Internet Service.

21. The following consensus definition of the term “Retail Internet Service” developed by the Revenue Consistency Working Group has been recommended for approval by the Commission:

“Retail Internet service includes all Internet Services (ISs), independent of speed and the facilities over which the services are carried.  For greater certainty, retail IS includes, but is not limited to, all IS that permit the users of those services to upload and/or download information from the Internet and to use applications such as electronic mail, but it does not include PSTN Voice services or other contribution-eligible telecommunications services, nor does it include goods or services the revenues from which fall within the definition of Canadian Non-Telecommunications Revenues.

For the purposes of this definition, “PSTN Voice” services refers to “real-time” voice communication via the Internet to or from a telephone set or other equipment where the conversion for carriage on the Internet is performed at the service providers’ (i.e., the ISP’s) equipment as defined in Telecom Order CRTC 98-929.” 

22. At the February 20th meeting there was discussion clarifying the meaning of this definition prior to its endorsement.  For example, in response to a question from AOL Canada’s counsel, parties and Commission staff agreed that the words “all IS that permit the users of those services,” refers to all Internet-based applications or services utilizing the Internet.  Parties agreed that revenues from an Internet-based service such as web hosting fell outside the ambit of the contribution regime.  In addition, it was agreed that an Internet service provided on a wholesale basis to other ISP’s, which in turn resell the service to their end-user customers, is a retail Internet service.

23. While the above-noted points agreed to in discussion are not reflected in the above Retail Internet Service definition recommended to the Commission for adoption, AOL Canada’s understanding is that each of the above-noted points of clarification will be reflected in the Commission’s ultimate decision, in the event the Commission adopts the consensus definition.  This understanding is confirmed by the following statement in the draft minutes of the February 20th  CIC/CISC meeting:

“Changes to the words in the definition were considered and it was decided that there was no need to change so long as the minutes reflect the clarifications.  As need be, CRTC staff indicated that these clarifications may be reflected in the Commission decision.”

24. AOL Canada hereby notes its support for the above consensus definition, each of the above-noted clarifications, and the principle that the points of clarification be included in the Commission's ultimate decisions.  This will provide the industry with as much clarity and certainty as possible.

4.  Conclusion

25. AOL Canada appreciates the opportunity to file these comments in the follow-up to the Decision 2000-745 proceeding.

26. AOL looks forward to the certainty and clarity which the Commission’s determination of the foregoing issues will provide to the communications industry.

All of which is respectfully submitted.

Yours truly,



Jonathan Blakey

Cc:
Ian Hembery, AOL Canada

Gary Funderlich, AOL Canada

T. Gregory Kane, QC, Stikeman Elliott

� In Telecom Decision CRTC 84-18, the Commission defined “basic service” as follows:  “A basic service is one that is limited to the offering of transmission capacity for the movement of information.  In offering this capacity, a communications path is provided for the analogue or digital transmission of information of various types such as voice, data and video.”


� In Telecom Decision CRTC 84-18, the Commission defined “enhanced service” as follows:  “An enhanced service is any offering over the telecommunications network which is more than a basic service.  In an enhanced service, for example, computer processing applications are used to act on the content, code, protocol, and other aspects of the subscriber’s information.  In these services, additional, different or restructured information may be provided the subscribers through various processing applications performed on the transmitted information, or other actions, such as editing or formatting, can be taken by either the vendor or the subscriber based on the content of the information transmitted.”








