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February 27, 2001

Ms. Ursula Menke

Secretary General

Canadian Radio-television and

    Telecommunications Commission

Ottawa, Ontario 

K1A 0N2

Dear Ms. Menke:

Re:
Dispute Regarding the Definition of Bundling
In accordance with the procedures set out in the Commission’s letter dated February 21, 2001, the following constitutes the comments of C1.com Inc. (“C1”) on the appropriate definition to be used in conjunction with the word “bundling” as that term is used by the Commission in Changes to the Contribution Regime, Decision CRTC 2000-745 (“Decision 2000-745).  

These comments are supplemental to C1’s Contribution on this issue (Contribution BECO010x Revised) which was submitted to the Bundling and Other Exemptions Task Group of the CISC (the Bundling Task Group”) on February 5, 2001 as well as C1’s oral submissions on this issue presented at both the Task Group meetings and at the CCM Coordinating Committee meeting held on February 20, 2001.

C1’s Proposed Definition of Bundling 

In its Contribution to the Bundling Task Group, C1 proposed that the term bundling be defined to include any situation where the price of one good or service is in any way dependent on the use or purchase of another good or service. 

“Bundling” refers to any situation where the price of one good or service is in any way dependent on the use or purchase of another good or service.

Under C1’s proposed definition of bundling, it does not matter if the bundle is covered by a single price or a set of prices. What is key to the C1 definition of bundling is the inter-relationship between the goods or services within a bundle.  In C1’s view, if the price of one service within a bundle is dependent on the use or purchase of another good or service, then the entire arrangement constitutes a bundle. 

In contrast to the definition of bundling proposed by C1, other members of the Bundling Task Group, most notably, the CCTA and Bell Canada, proposed that the term bundling be defined more narrowly so as to only include situations where a single price covers a number of products and/or services.

These parties oppose C1’s definition of bundling and have offered up a variety of reasons as to why it should not be adopted, including certain administrative difficulties in applying the definition as well as an alleged inconsistency between C1’s definition of bundling and Decision 2000-745.  

Although C1 has addressed each of these arguments in the discussion below, C1 believes that it is important to make a number of general observations at the outset.

First, C1’s definition of bundling is the same as the Commission’s definition of bundling.  The definition of bundling that has been proposed by Bell Canada and the CCTA is not.

Second, from a policy standpoint, C1’s definition is the right definition because it reduces the incidence of contribution avoidance and prevents artificial distortions in the pricing of goods and services in the market.

Third, C1’s definition is fully consistent with the Commission’s determinations in Decision 2000-745 regarding the treatment of bundled revenues.

Fourth, when weighed against the public interest benefits associated with contribution compliance (as opposed to avoidance) and the competitive benefits which flow from fewer distortions in the packaging and pricing of services in the market, C1’s definition of bundling far outweighs any administrative difficulties associated with the implementation of the definition, to the extent that these administrative difficulties can even be said to exist.

Finally, C1’s proposed definition can be easily implemented.  The only issue that is in dispute within the Bundling Task Group is the definition of bundling. All other issues, including the methodology by which contribution eligible revenues are unbundled from a service bundle have been resolved. Once the Commission renders a ruling on the definition, the unbundling methodology that has been agreed upon by the Bundling Task Group can be applied to C1’s proposed definition of bundling.  

Each of these points is addressed in the discussion below along with C1’s responses to the arguments raised by Bell Canada and the CCTA in opposition to C1’s proposed definition of bundling.

C1’s Definition of Bundling is the Same as the CRTC’s Definition

As indicated above, C1 has proposed a definition of bundling which contemplates one or more rate elements:

“Bundling” refers to any situation where the price of one good or service is in any way dependent on the use or purchase of another good or service.

C1 has drawn the foregoing definition from Telecom Decision CRTC 98-20, Application to Review and Vary Telecom Decision CRTC 98-4: Joint Marketing and Bundling (“Decision 98-20”) which, among other things, describes both the evolution and breadth of the Commission’s definition of bundling. This Decision provides as follows:

In Review of Regulatory Framework, Telecom Decision CRTC 94-19, 16 September 1994, (Decision 94-19), the Commission stated that the term bundling generally refers to a situation where one rate covers a number of service elements, and that bundling includes situations where there may be separate rate elements for each service element, but a number of service elements are aggregated for purposes of applying volume discounts, with the result that the discount available is greater than it would be were the service elements not aggregated.  In Forbearance - Regulation of Toll Services Provided by Incumbent Telephone Companies, Telecom Decision CRTC 97-19, 18 December 1997 (Decision 97-19) and Stentor Resource Centre Inc. - Forbearance From Regulation of Interexchange Private Line Services, Telecom Decision CRTC 97-20, 18 December 1997 (Decision 97-20), the Commission also described bundling as the inclusion of different services or service elements under a rate structure. The Commission noted that this rate structure may be a single rate, a set of rates for various service elements, and/or rates for one or more service elements which are dependent on the usage of other services.

C1 has reviewed the definition of bundling that has been proposed by parties such as Bell Canada and the CCTA and does not believe that this definition accords with the definition of bundling contained in Decision 98-20 or, for that matter, the Commission’s discussion of bundling in Review of the Regulatory Framework, Telecom Decision CRTC 94-19 (“Decision 94-19”).  Indeed, contrary to the assertions made by Bell Canada that the definition of bundling contained in Decision 94-19 only extends to “single price bundles”, it is clear from the foregoing that this reading of Decision 94-19 is incorrect.  Even when the Commission first considered the issue, it acknowledged that bundling “includes” situations where there may be “separate rate elements for each service element” within the bundle.

It is also clear from the foregoing that the Commission has been consistent in its approach to the definition of bundling ever since it first considered the issue in 1994.  In a series of decisions, including Decision 97-19, Decision 97-20 and Decision 98-20, the Commission has repeatedly expressed the view that bundling is not limited to situations where one price covers a number of different service elements.  In the words of the Commission, bundling includes a variety of rate structures including “a single rate, a set of rates for various service elements, and/or rates for one or more service elements which are dependent on the usage of other services.”

C1’s Definition of Bundling Reduces Contribution Avoidance and Prevents Artificial Distortions in the Pricing of Goods and Services in the Market

As noted above, the definition of bundling that has been proposed by parties such as Bell Canada and the CCTA is predicated on the assumption that the only types of service arrangements that constitute “bundling” are arrangements where two or more products or services are offered to the customer under a single price (referred to herein as the “single price” definition).  

In the view of C1, this definition creates incentives for contribution avoidance and it induces service providers to favour certain marketing arrangements over others in a manner that would unnecessarily distort the prices for telecommunications services in the market.

This problem is best illustrated by an example.  Assume that two companies offer a service package to their customers, which is composed of a stand-alone contribution-eligible component and a stand-alone contribution-exempt component (e.g., local telephone services and paging).  Assume that both companies offer local telephone service for $30 a month and paging for $20 a month.

Assume that Company A creates a bundled package whereby it sells both its local telephone and paging services for $45 per month (effectively a 10% discount). Assume that Company B also offers a 10% discount, but does so by advising its customers that they will receive $5 off of their local telephone service if they purchase paging services at $20 per month. In both cases, each Company is collecting a total of $45 per month in revenues for the same services.

However, under the definition of bundling proposed by parties such as Bell Canada and the CCTA, Company A would declare $27 in contribution eligible-revenues, whereas Company B would only declare $25.  In other words, Company B has reduced its contribution “exposure” by bundling its services together in a manner that side-steps the “single price” bundling definition that is proposed by Bell Canada and the CCTA. In particular, Company B has reduced its contribution “exposure” by $2.00. 

Although the foregoing example only shows a differential of $2.00 in contribution-eligible revenue, it must be borne in mind that hundreds of thousands of subscribers consume telecommunications service bundles each day. This $2.00 amount, therefore, can add up to a very significant sum very quickly.

In addition, there are a variety of examples which can be used to demonstrate how the “single price” bundling definition proposed by Bell Canada and the CCTA could result in even greater margins of contribution avoidance or raise other types of gaming and contribution avoidance concerns.   

For example, assume that Company C and Company D both offer toll and paging services at stand-alone prices of $70 per month and $30 per month respectively. In the case of Company C, it offers a 50% discount through a single price of $50 for the two services.  In the case of Company D, it offers a 65% discount, but only on the toll service component of the bundle (i.e., the contribution eligible component of the bundle) and only on the condition that its customers also purchase paging services at $30 per month.  Company C is collecting $50 a month in total revenue, but Company D is collecting $54.50 a month, $4.50 more than Company C.

However, despite the fact that Company D collects more total revenue than Company C, Company C declares $35 (i.e., 70% of the total bundle of $50) in contribution-eligible revenue and Company D only declares $24.50 per month (the so-called “stand-alone” price for the toll service component of the bundle).  By contrast, if C1’s definition of bundling was applied, both companies would be required $35 worth of contribution eligible revenues.

The potential for gaming under the “single price” definition of bundling contained in the Draft Report is not limited to instances where the stand-alone prices of comparable telecommunications services are the same (as was the case in the examples above) or where the discount is the same (as was also the case in the first example above).  Indeed, these examples are relatively complex when compared to some of the more straightforward forms of contribution avoidance that will inevitably occur if bundling is defined in the narrow terms contemplated by Bell Canada and the CCTA. 

For example, assume that Company E offers cable, paging and cell phone service on a stand-alone basis.  Knowing that only the revenues from its cell phone service are contribution eligible, Company E decides to offer significantly reduced cell-phone service prices to customers that also purchase its paging and cable services.  

Under this scenario, Company E reduces its contribution “exposure” simply by reducing its rates for cell phone service and tying customer usage of this service to the purchase of two other services, both of which are contribution exempt.  

It is should also be noted that, under this scenario, for Company E could “recoup” the revenues that it will lose if it reduces its cell phone service prices by increasing the prices that it charges for cable and paging services.  In fact, by increasing the prices that it charges for these latter two services, Company E not only recoups revenues that it would have otherwise lost, it does so without any increase to its overall contribution “exposure”.  
During the course of the negotiations which took place within the Bundling Task Group, Bell Canada submitted a contribution (which was later withdrawn) that was intended to address the very type of contribution avoidance behaviour discussed above in connection with Company E.  

C1 could not endorse Bell Canada’s proposal for a number of reasons.  First, Bell Canada’s proposal only applied to instances where the price of the contribution ineligible component of a service bundle was increased in order to offset a decrease in the price of the contribution eligible component of the bundle.  It did not address, therefore, the type of contribution avoidance behaviour engaged in by Companies B and D in the examples above. 

Second, Bell Canada’s proposal would still result in strategic gaming behaviour and price distortions in the market.  This is because the rule proposed by Bell did not close off all opportunities (and incentives) for telecommunications service providers to minimize their contribution exposure.  For example, under Bell Canada’s proposed rule, a telecommunications service provider could still offer discounts solely on the contribution eligible components of its service bundles or, conversely, simply reduce the prices of these components without triggering the rule.

In C1’s view, service providers in the market should be free to bundle their products and services in whatever manner they choose.  This flexibility does not exist when the only bundling definition that exists is the single price definition.  If this definition is adopted, C1 believes that many of the more entrenched industry players will “repackage” their single price bundles and turn them into multiple-price bundles that minimize their contribution exposure.  

Indeed, it is clear from the foregoing examples that the single price definition of bundling proposed by Bell Canada and the CCTA could result in an entire range of contribution avoidance strategies.  Although this may not be a matter of concern to the proponents of the single price bundling definition, it ought to be a matter of significant concern to the Commission, especially insofar as the preservation of a robust contribution regime is concerned.  

In the view of C1, if that regime can be side-stepped by simply packaging a bundle of services in a manner that does not fall neatly within the single price definition of bundling, then the entire integrity of that regime is called into question.  The Commission must be vigilant to ensure that the contribution regime does not create incentives for the industry to engage in widespread contribution avoidance behaviour. The only way to do so is to make sure that each of the bundling strategies discussed above is treated no differently than single price bundles.  Absent such an approach, single price bundles may disappear from the market only to be replaced by ingenious packages of bundles that are made up of multiple prices.

C1’s Definition of Bundling is Consistent With Decision CRTC 2000-745
Both Bell Canada and the CCTA have asserted at various times that C1’s definition of bundling is inconsistent with Decision 2000-745.  C1 submits that this argument is not only wholly unfounded, it is actually contradicted by the language of Decision 2000-745 itself.

At paragraphs 115 and 116 of Decision 2000-745, the Commission made the following determinations:

115.  Given the difficulties described above and the broad definition of contribution-eligible revenues, the Commission determines that:


a) 
all revenues from an entire bundle will be considered contribution-eligible if any of the revenues included in the bundle are contribution-eligible; and 

b) 
if a contribution-eligible service is being offered for free with the purchase of another service(s), all of the revenues will be considered contribution-eligible, regardless of the classification of the individual services.

116.  The Commission is prepared to consider a workable and reasonable industry proposal, based on a general consensus, for eliminating non-contribution-eligible revenues from bundled services. The industry proposal should be filed with the Commission for approval. Until the Commission approves any industry proposal, all companies must follow the determinations set out in paragraph 115.

The first thing to be noticed from this extract of Decision 2000-745 is that there is no reference or even evidence to suggest that the Commission had a single price bundle in mind when it rendered its decision on the treatment of service bundles.  Indeed, if anything, this passage and, in particular, the reference to “revenues” in the plural form in paragraph 115 (a) suggests that the Commission had precisely the type of multi-price service bundles that are contemplated by the C1 definition of bundling in mind when it rendered its ruling.

This, of course, is not sufficient for Bell Canada and the CCTA.  According to these parties, the Commission should not use “old” or “traditional” definitions of bundling when defining that term for the purposes of the new contribution regime.  In the view of these parties, it is inappropriate to use these past definitions in the present context because they would lead to administratively unworkable results.

By way of response, C1 notes that these latter arguments have less to do with the so-called “inconsistency” of C1’s proposed definition with Decision 2000-745 and more to do with another argument that has been presented by Bell Canada and the CCTA in this proceeding, namely that C1’s definition is too difficult to implement. Although C1 has addressed this particular argument in the discussion below, C1 wishes to note that, taken on its own, there is no foundation to the argument that C1’s proposed definition of bundling is inconsistent with Decision 2000-745.  Indeed, based on those portions of the decision which deal with the issue of bundling, it would appear that is the definition of bundling that has been advanced by Bell Canada and CCTA which is inconsistent with the Decision.

C1’s Definition of Bundling is Easy to Implement  

Both Bell Canada and the CCTA have suggested that it would be extremely difficult to implement C1’s definition of bundling because it would require each telecommunications service provider to carry out an investigation of its products and services in order to determine whether or not they are offered in multiple price bundles.  According to Bell Canada and the CCTA, as well as other proponents of the single price definition, this would be a time consuming process and it would be difficult to audit

C1 submits that these arguments are entirely without merit.

In the first place, C1 notes that all telecommunications service providers will be required, as a result of Decision 2000-745, to undergo a process of determining whether or not they offer any of their services in a single price bundle. In order to carry out this exercise in a disciplined and auditable manner, each service provider will be required to examine the terms and conditions of all of its products and services and not just those which appear, on their face, to be included in a single price bundle.  

Since every service provider that is subject to the new contribution regime will undergo such an exercise, there is no reason why it is not possible for each of these service providers, as part of this exercise, to determine whether or not they offer any of their products or services in multiple price bundles.  After all, they will already by reviewing the terms and conditions of each of their services in order to determine whether or not any of their services are offered in any single price bundles.

Second, in terms of the auditability of multiple price bundles, in C1’s view, these bundles are just as easy to audit as single price bundles.  While C1 recognizes that single price bundles have an important distinguishing characteristic (i.e., a single price), the bundling definition proposed by C1 has an equally distinct characteristic, namely whether the price of one service is dependent on usage of another service. 

Third, with respect to the argument that screening for “dependencies” makes auditing difficult because it injects a degree of subjectivity into the process, C1 notes that the single price approach is no less subjective because it will entail an analysis of the terms and conditions of each service that is offered by a telecommunications service provider. 

Given these considerations, C1 is not convinced that the auditing task under its proposed definition of bundling is any more difficult or complex than under the single price definition proposed by Bell Canada and the CCTA. 

However, to the extent that it could be argued that there is a greater degree of administrative complexity associated with the C1 definition of bundling (an argument which, as already noted above, C1 does not agree), C1 submits that the public interest benefits associated with promoting contribution compliance and discouraging artificial distortions in the pricing of services in the market, far outweigh any administrative difficulties associated with the implementation of the definition. 

In other words, if the Commission had to make a tradeoff between what are relatively minor administrative disruptions on the one hand and the integrity of the contribution mechanism and competition policy on the other, the public interest is heavily weighted in favour of C1’s proposed definition of bundling.  

Conclusion

For all of the foregoing reasons, C1 submits that only its proposed definition of bundling is consistent with the CRTC’s own definitions of bundling and only its definition of bundling will minimize the potential for contribution avoidance and price distortions in the market. 

Accordingly, C1 respectfully requests that the Commission adopt the definition of bundling proposed in these comments.

All of which is respectfully submitted on behalf of C1.com Inc. this 27th day of February, 2001.
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� At para 8, emphasis added.
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