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February 27, 2001

Ms. Ursula Menke

Secretary General

Canadian Radio-television and

   Telecommunications Commission

Hull, PQ.

K1A 0N2

Dear Ms. Menke:

RE: Contribution Implementation Co-ordination Committee –

 Dispute Regarding Definition of Bundle

The CWTA provides the following response to the dispute regarding the Definition of Bundle as characterized in the Commission Staff letter dated 21 February 2001.

Should the definition of Bundle:
(i) be limited to a situation where one rate covers a number of products or services, or

(ii) include the situation in (i) and extend to any situation where the price of a product or service is in any way dependent on the use or purchase of another good or service.

CWTA submits that the only appropriate definition of bundle, for the purposes of implementing Decision 2000-745 is: i) a situation where one rate covers a number of products or services.

In order to define the term bundle for the purposes of implementing Decision CRTC 2000-745, the context of the term must be clearly understood, and the problem associated with applying a revenue-based charge to bundled products or services must be identified.  The problem in this case is separating the appropriate revenues from contribution-eligible and non-contribution-eligible components from a single revenue stream.  The Commission identified in paragraph 113 of Decision 2000-745, “that separating contribution-eligible and non-contribution-eligible bundled revenues would be difficult under a revenue-based mechanism”.

Numerous parties identified this problem during the proceeding of Public Notice 99-6.  Certain excerpts from the transcripts of the Public Hearing on July 4-5, 2000 help provide a framework for the discussion of the term bundle.

Bell Canada, discussing a revenue-based system states, “means would have to be found to isolate the contribution-eligible component of the bundled price”.

TELUS, describing its revenue-based model, asks the rhetorical question, “Where contribution eligible services are bundled with non-contribution eligible services how do you know what portion of the revenue from the bundle is contribution eligible?”

O. N. TEL, assessing the benefits of applying a revenue charge to all services provided by TSPs, states, “for what otherwise might be contribution-eligible and ineligible services combined in a service bundle, there would be no need to establish a mechanism to distinguish between the two.”

AT&T Canada, debating the problems with a revenue-based system, asks, “how you deal with the concept of a bundle, where the bundle contains some services that would be taxable and other service elements that aren't and how you do the pricing.”

RSL COM, identifies, “the issue of how to compute the revenues on which contribution is payable in the cases of bundled services that may contain some elements that are subject to contribution and some that are not”.

CWTA submits that, taken in the context of PN 99-6 and Decision 2000-745, the term bundle only applies to a situation where one rate covers a number of products or services.  This is the only circumstance that requires the imputation of revenue for the purpose of collecting the contribution charge.  When the price of one product or service is dependent on the use or purchase of another good or service, this imputation is not required as there are separate and distinct revenue streams associated with each of the products or services.  The use of the broader definition can have serious negative marketing and administrative consequences.

The Commission determined in Decision 2000-745 that “all revenues from an entire bundle will be considered contribution-eligible if any of the revenues included in the bundle are contribution-eligible”.  CWTA addressed in its contributions to the Bundling and Other Exceptions Working Group the capture of non-telecommunications entities as a problem of such a broad definition.  For example, the application of Decision 2000-745 could capture a hotel that provides free local calling to its guests, or a rental car agency that includes the use of wireless phone with the rental of a car.  CWTA notes that the first proposed definition is implicit in these examples.

The application of the second proposed definition could create even more perverse results.  Cross-marketing arrangements between non-affiliated companies could require payment of contribution by non-TSPs, or over-payment of contribution by the TSPs on their behalf.  In the case of third-party loyalty programs, the dependencies between products and services are extremely complex and may be unique for every purchase.
  The administrative burden (including audit costs) associated with dealing with such marketing programs for contribution purposes will be considerable, if not overwhelming.  CWTA submits that it was not the intention of the Commission to impede the marketing practices of TSPs, which would be a consequence of the second proposed definition.

CWTA is of the opinion that the second proposed definition would create significant restrictions on the marketing practices of TSPs, impose contribution burdens on non-TSPs, and create administrative difficulties despite the fact that clearly identifiable revenue streams exist and no imputation is required.  For these reasons, CWTA submits the second proposed definition is not appropriate for the implementation of Decision 2000-745.

Those parties who support the broader bundling definition (i.e., C1 Communications and SaskTel) have expressed concerns that the narrow definition of bundling may permit some degree of contribution avoidance.  The CWTA submits that this argument in support of the broader definition is misguided and unfounded.  Firstly, the CWTA disagrees with C1 and SaskTel's contention that any new pricing arrangement that reduces a TSP's contribution payments is necessarily contribution avoidance.  If this were the case, whenever one TSP reduced a price for a contribution-eligible service relative to the price a competitor charged for the same service, then it would be deemed contribution avoidance. This clearly would be incorrect.  Secondly, the CWTA shares the view of most other parties that C1 and SaskTel's allegation regarding the risk of contribution avoidance is entirely overblown.  The Contributions of both Bell Canada and the CCTA (included in the 14 February Dispute Report on the Definition of Bundling) clearly demonstrate this fact.  Indeed, the CCTA's Contribution illustrates that even under the broader C1/SaskTel bundling definition there is an equal likelihood that contribution eligible revenues could be increased or decreased depending on how contribution eligible and ineligible services may be packaged (Dispute Report, p. 8).  As a result, even if C1 and SaskTel's contribution avoidance allegations could in some way be substantiated, their proposed bundling definition would not eliminate their concerns.  

The CWTA submits that the added complexity and administrative burden associated with the broader bundling definition is simply unwarranted and unjustifiable.

Sincerely,

J. David Farnes

Vice President,

Regulatory Affairs

***End of Document***

� For example, in some loyalty programs a pre-paid long distance card could be purchased using the payment of “points”.  Those points, however, might have been accumulated at any number of retailers that participate in the program.  The TSP (the long distance provider), would be required to pay contribution on some calculation of the revenue generated by all of the point earning transaction, rather than the direct sale of long distance services.
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