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February 27, 2001

Ms. Ursula Menke

Secretary General

Canadian Radio-television and

    Telecommunications Commission

Ottawa, Ontario 

K1A 0N2

Dear Ms. Menke:

Re:
Comments on the Dispute Relating to 

Section 2 versus 23 of the Telecommunications Act

Introduction

1. In accordance with the procedures established by the Commission in letters dated February 9 and 21, 2001, Teleglobe Canada (“Teleglobe”) hereby submits the following comments in connection with above-referenced dispute, which was discussed at the last meeting of the Contribution Implementation Coordinating Committee (“CIC”) on the definition of “Canadian Non-Telecommunications Revenue” (“CNTR”).

2. Teleglobe has considered the positions of various parties on the use of section 23 of the Telecommunications Act as a means of defining CNTR. Having considered the arguments both in favour of and against this approach, Teleglobe remains of the view that it would be both inequitable and analytically incorrect to use section 23 of the Act as a basis for defining CNTR. Instead, Teleglobe would endorse the use of subsection 2(1) of the Telecommunications Act and, in particular, the definition of “telecommunications service” contained therein as a means of defining CNTR.  

3. Teleglobe has had the opportunity to review the comments that have been filed with the Commission today by each of TELUS Communications Inc., Bell Canada, Videotron and AOL Canada on the appropriate definition to be given to CNTR.  Teleglobe supports the arguments presented by these companies in favour of the “subsection 2(1) approach” to the definition of CNTR and urges the Commission to adopt this approach for all of the reasons outlined in their comments.

4. In these comments Teleglobe has chosen to address a narrow, but nonetheless, fundamentally important issue that it raised in the initial Contribution that it submitted to Sub-Task Group #2 of the CIC’s Revenue Consistency Task Group regarding the definition of CNTR.
 This issue relates to the appropriate starting point for defining CNTR.  

5. In the discussion which follows, Teleglobe points out that, as a matter of law, there can be no resolution of the issue as to which section of the Telecommunications Act should be used to define CNTR (i.e., s. 2 versus s. 23), until it is first determined who is liable to pay contribution under the CRTC’s new contribution regime and who is not.  Once this matter is settled, Teleglobe submits that the more legally supportable basis upon which to proceed is to employ subsection 2(1) of the Telecommunications Act in the definition of CNTR. 

Subsection 46.5(1) of the Act 

6. The reason why it is necessary to establish a definition of CNTR is because this is the line item of the CRTC’s Contribution Reporting Form that deals with revenues from services that are not subject to the contribution regime.  

7. However, in order to make this determination, it is first necessary to determine who is actually “caught” by the obligation to pay contribution and who is not.  This determination can only be made by examining those provisions of the Telecommunications Act (the “Act) which actually create the obligation to pay contribution in the first place. 

8. The relevant provisions can be found in subsection 46.5(1) of the Act which provides as follows:

46.5 (1) The Commission may require any telecommunications service provider to contribute, subject to any conditions that the Commission may set, to a fund to support continuing access by Canadians to basic telecommunications services. 

9. According to this section of the Act, only those entities that are “telecommunications service providers” are required to pay contribution.

10. This begs the question, of course, as to what constitutes a “telecommunications service provider”.  In order to ascertain the meaning of this term, it is necessary to refer to the definitions section contained in subsection 2(1) of the Act, which provides as follows:

``telecommunications service provider'' means a person who provides basic telecommunications services, including by exempt transmission apparatus

11. Based on the foregoing, it would appear that the only entities that are subject to the obligation to pay contribution pursuant to subsection 46.5(1) of the Act, are providers of basic telecommunications services.  

12. Although the term “basic” is not defined in the Act, there are a number of Commission decisions which provide helpful guidance in the interpretation this term as well as the term “non-basic” or “enhanced” services.
  For example, in Telecom Decision CRTC 84-18, the Commission described a basic services as follows: 

A basic service is one that is limited to the offering of transmission capacity for the
movement of information. In offering this capacity, a communications path is provided for the analog or digital transmission of information of various types such as voice, data and video. 

…

In offering a basic service, therefore, a service provider essentially offers a pure transmission capability over a communications path that is virtually transparent in terms of its interaction with subscriber supplied information. 

13. While Teleglobe does not intend to revisit all of the descriptions and classifications of basic and non-basic services that are contained in each of these decisions, it is more than apparent - even from the brief extracts of Decision 84-18 set out above - that telecommunications services which fall within the definition of section 23 of the Act, such as software consulting, telephone directories and co-location do not constitute the “offering of transmission capacity for the movement of information”. Indeed, none of these services is even capable of carrying telecommunications traffic, let alone, falling within the definition of a basic service.

14. In view of these considerations, Teleglobe does not believe that it would be appropriate to include section 23 telecommunications services within the definition of CNTR.  Indeed, given the fact that these services do not satisfy the criteria of basic telecommunications services, it is highly questionable that the Commission has sufficient jurisdiction under subsection 46.5(1) of the Act to require the providers of these services to pay contribution on these services.  

15. Although some parties might argue that the Commission can require telecommunications service providers that offer both contribution eligible services (i.e., basic services) and contribution ineligible services (e.g., section 23 services and enhanced services) to pay contribution on their non-basic services, Teleglobe submits that this approach results in the inequitable treatment of these service providers, something which each of Telus, Bell Canada, Videotron and AOL have pointed out in their respective comments.  Teleglobe also submits that, to the extent that these service providers operate as providers of non-basic services, the Commission has no jurisdiction to compel these service providers to make contribution payments in relation to their non-basic services.

Conclusion 

16. As noted in Teleglobe’s initial Contribution on the definition of CNTR, there is a considerable amount of doubt as to whether or not the Commission has sufficient jurisdiction to require providers of non-basic services to contribute to the new contribution fund that will be established as a result of Decision CRTC 2000-745. 

17. Needless to say, if a section 23 approach to the definition of CNTR were adopted by the Commission, it is Teleglobe’s view that both the legal and analytical integrity of the Commission’s contribution regime would be completely undermined. Under these circumstances, Teleglobe believes that the more legally supportable basis upon which to proceed is to employ subsection 2(1) of the Telecommunications Act in the definition of CNTR. 

All of which is respectfully submitted on behalf of Teleglobe Canada Inc. this 27th day of February 2001.
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Chuck Tievsky







Assistant General Counsel







Executive Director, Regulatory Affairs

� 	This Contribution was appended to the documents that were presented by Sub-Task Group #2 to the CIC Committee.  As such, it forms a part of the record of the dispute relating to subsection 2(1) of the Telecommunications Act versus section 23 of the Act.


� 	See, for example, Telecom Decisions CRTC 84-18 and 85-17.


� 	The Commission adopted a similar approach in dealing with the telecommunications services offered by broadcast carriers in Telecom Decision CRTC 96-1.





