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Mark L. Lewis

direct tel.: 416-367-6325/4325

direct fax: 416-361-2468 

e-mail: MLLewis@blgcanada.com

November 13, 2002

Facsimile and Letter

Mr. Scott Hutton

Director, Efficiency & Expenditure Analysis

Canadian Radio-television & Telecommunications Commission

Ottawa, Ontario, K1A ON2

Dear Mr. Hutton

	Re:
	Toronto Hydro-Electric System Limited


I am writing to you further my discussions of November 7, 2002 with Ms. Pamela Cormier.  Our firm provides counsel to Toronto Hydro-Electric System Limited (“THESL”).  As you may be aware, recently the Government of Ontario changed the regulatory structure of the electrical transmission and distribution industry in order to foster competition in the provision of electrical energy.  In so doing, the Ontario Government required municipalities to separate certain business functions of Local Distribution Companies (“LDC’s”) from affiliate companies.  The salient legislation is outlined below:

Pursuant to Sections 42(1)(a) and (b) of the Electricity Act, a distributor (of electricity) or a distributor's affiliates may use easements relating to the distribution system for the purpose of providing telecommunications services.

Section 71 of the Ontario Energy Board Act restricts the activities of transmitters and distributors of electricity:

“Subject to subsection 70(9), a transmitter or distributor (of electricity), other than a public utility commission or a municipal corporation, shall not, except through an affiliate or affiliates, carry on any business activity other than transmitting or distributing electricity”

As a consequence of the foregoing legislation, LDC’s are prohibited from engaging in the provision of telecommunications services.  Many municipalities or their LDC’s formed affiliate companies for the purpose of providing commercial telecommunications services.

There is a sole exception. LDC’s are permitted to engage in the provision of telecommunications services in a very limited manner, if provision of those services involve activities that enable the conveyance of electricity for distribution purposes.   Within the policies and guidelines of the Ontario Energy Board, transmitters and distributors of electricity are permitted to engage in provision of telecommunications service, only if provision of those services are in the furtherance of the operation and management of the distribution system.  The Ontario Energy Board has further defined the nature of  telecommunications services which can be provided by LDC’s:

“telecommunication services for electricity distribution (EG SCADA)”

SCADA is an acronym for Supervisory Control and Data Acquisition systems. A basic SCADA system consists of a central computer that communicates with electrical system control points such as switches and metering stations. At these control points, remote terminal units gather and manage data. Acquisition of data from the remote terminal units and electrical system control is the job of the central computer.  Electrical distribution systems may have dozens of such control points.

In accordance with the Ontario Energy Board policies, distributors are encouraged to share excess capacity of their distribution systems, including “telecommunication services for electricity distribution.”

Although SCADA systems were originally based on older copper-wire technology, many hydro electric systems have adopted fibre-based transmission for the provision of those telecommunications services for electricity control/distribution.  Our client utilizes a SONET Network system over fibre which through a combination of computer hardware and software, permits creation of virtual tributaries on fibre for the operation of monitoring and control equipment related to the electrical distribution network.  Our client currently has capacity in excess of its own monitoring requirements on its dedicated fibre strands and has entered into an agreement with another licensed electrical distributor to share the excess capacity.

We have been involved in the preparation of the agreements between the parties and are able to advise that the use of the virtual tributaries on the fibre, is limited to control and monitoring of the electrical transmission and distribution system.  In other words, the telecommunications function falls within the foregoing “SCADA” definition.  Therefore no voice or data traffic unrelated to the control of the electrical system is permitted.  Further, the telecommunications network used for SCADA purposes  is “closed” in that there is no interconnection with voice or data networks external to the electrical companies.  For example, there is no inter-exchange voice traffic.  Many of the locations where data is collected, are co-sited with our client’s control locations, to the extent that two electrical companies maintain facilities on the same parcel of land.  This allows for integration of the transmission of information originated by both electrical companies, over the single telecommunications network. 

I discussed with Ms. Cormier, whether the recent ruling by the Commission in the CANCOM request to reconsider tax payable under the “telecommunications contribution regime” would be applicable to the circumstances of the THESL SONET Network system.  In Telecom Decision 2002-57, the Commission determined that the “Cancom Tracking Solutions” services “fall within the definition of retail paging services set out in Order 2001-220 and, consistent with Decision 85-17, are considered enhanced telecommunications services. In accordance with Decision 2000-745, any revenues generated from the provision of these services in Canada must be reported as CTSR (Canadian Telecommunications Service Revenues) for the purposes of the contribution regime. However, given that these services fall within the definition of retail paging services, the revenues derived from these services should be deducted in the calculation of the company's contribution-eligible revenues.”

We are of the view that the provision of telecommunications services for electricity distribution fall fully within the ambit of CRTC Decision 85-17.  In that case, the Commission reviewed a number of telecommunications services.  One such service the “Telenet and Private Switched Network” was described as “computer controlled store and forward message services offering code and protocol conversion”.  

The Commission deemed the service to be enhanced, on the basis that the service provided  ”message retrieval and the provision of traffic statistics.”

Although the technology of the services reviewed in Decision 85-17 was rather primitive relative to the technology employed SCADA systems and more particularly in THESL’s SONET Network system, there are however similarities.  Monitoring and control of (remote) electrical transmitting and distributing equipment is accomplished and data originated at remote sites is relayed to Network Operating  Centres. Traffic statistics in respect of the electrical distribution and transmission system, along with operating status of equipment are monitored at the Network Operating Centres and on the basis of the analysis of such traffic statistics, operators at the Network Operating Centres can facilitate remote control of equipment, by means of digital messages sent to remote computer-controlled facilities.  In addition, on the basis remote monitoring, safety equipment can be controlled and tripped to prevent faults from spreading from one section of the distribution network to electrical consumers, or downstream on the network.  In a typical SCADA system a variety of equipment are monitored along with electrical load and consumption parameters and various types of data are consolidated and converted into a common transmission protocol (similar to the Telnet situation in CRTC 85-17) then relayed to Network Operating Centres.  In summary, the integration of computer-control (including data store and forward technology) into the management of electrical distribution systems has been pervasive.

In my discussion with Ms. Cormier, I mentioned that THESL only has one client at present in respect of the provision of the telecommunications services.  As noted above, the Ontario legislation restricts sharing of these telecommunications facilities solely as among distributors or transmitters of electrical energy.  There can be no expansion of telecommunications services, beyond services relating to the distribution of energy, as defined by the Ontario Energy Board and the enabling legislation.

Pursuant to the Commission’s contribution regime, a related company, Toronto Hydro Telecom Inc., is deemed to be an affiliate of THESL.  Toronto Hydro Telecom Inc., provides dark fibre, lit fibre and data management services utilizing its’ own fibre network, on fibre strands which are separate from the strands utilized by THESL. 

In accordance with the Commission’s previous decisions, THESL would be deemed to be an affiliate of Toronto Hydro Telecom Inc., and therefore the revenues generated by THESL from the provision of these services in Canada must be reported by Toronto Hydro Telecom Inc. as Canadian Telecommunications Service Revenues for the purposes of the contribution regime.

It is our submission that the telecommunications services provided by THESL in relation to electricity distribution are “enhanced” and the revenues derived from these services should be deducted in the calculation of  Toronto Hydro Telecom Inc.’s contribution-eligible revenues.  Ms. Cormier recommended that I write to the Commission to seek confirmation that this is the case.   We anticipate that the services will be provided by THESL by calendar year end and therefore ask that this matter be considered by the Commission at its earliest opportunity.

We would be pleased to provide any further information, which you may require in order to facilitate a decision in this matter.  I can be reached at 416-367-6325.  

Yours truly,

Borden Ladner Gervais, LLP

Mark L. Lewis

cc: 
Ms. Pamela Cormier, Senior Analyst, CRTC


Ms. Eileen Morin, Commercial Solicitor, Legal Division,  Toronto Hydro Corproration


Mr. Kyle Rees, Wireless Business Solutions Leader, THESL
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� Section  2.1.1 of Appendix D of the Electricity Distribution Rate Handbook,  published by the Ontario Energy Board.
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