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February 27, 2001

Dawn Hunt

Vice-President

             Government & Intercarrier Relations

Ms. Ursula Menke

Secretary General

Canadian Radio-television

and Telecommunications Commission

Ottawa, Ontario

K1A 0N2

Dear Ms. Menke:


Re:  Dispute Report on the Definition of Bundling
1. Pursuant to the procedure established in the Staff Letter dated 21 February 2001, Rogers Wireless Inc. is pleased to provide comments on behalf of itself, Rogers Cablesystems Ltd., and Rogers Communications Inc. (Rogers) in respect of the above dispute.  Rogers fully supports the definition proposed by the Canadian Cable Television Association (CCTA) and the Contributions in support of it made by Bell Canada, the CCTA and the Canadian Wireless Telecommunications Association.

2. In Changes to the Contribution Regime, Decision 2000-745, 30 November 2000 (Decision 2000-745), the Commission noted the difficulty of separating contribution-eligible and non-contribution-eligible bundled revenues for the purpose of properly applying the contribution levy.  As a result, and as an interim measure, the Commission determined that:

a) all revenues from an entire bundle will be considered contribution-eligible if any of the revenues included in the bundle are contribution-eligible; and 

b) if a contribution-eligible service is being offered for free with the purchase of another service(s), all of the revenues will be considered contribution-eligible, regardless of the classification of the individual services.

3. However, the Commission further stated that it would consider a workable and reasonable industry proposal, based on a general consensus, for eliminating non-contribution eligible revenues from bundled services.  Accordingly, the Commission referred the matter to a sub-group of the CRTC Interconnection Steering Committee (CISC) for discussion and possible resolution.

4. After a number of meetings, the Bundling and other Exemptions Working Group, one of five established to deal various implementation issues flowing from Decision 2000-745, was able to agree on a methodology for identifying and calculating contribution-eligible revenues, but was unable to arrive at total consensus on what scope of service and product packaging should properly constitute a bundle.

5. The dispute before the Commission calls for a determination on a definition of "bundling" that is reasonable and workable and that achieves the Commission's purpose and underlying principles as set out in Decision 2000-745.  The first definition, supported by the vast majority of participants in the Bundling and Other Exemptions Working Group, states quite simply that:

The term bundling generally refers to a situation where one rate covers a number of products and/or services.

6. The second definition, supported by C1.com Inc. (C1), the Public Interest Advocacy Centre, as the result of comments made on 20 February 2001, at the CISC Steering Committee and Sasktel would define "bundling" as:

"Bundling" refers to any situation where the price of one good or service is in any way dependent on the use or purchase of another good or service.

7. Rogers has consistently supported and continues to support the first definition noted above.  Rogers supports this definition because it addresses the issue the Commission identified in Decision 2000-745, which is the difficulty of identifying contribution-eligible and non-contribution-eligible revenues in a bundle.  Rogers submits that this difficulty only arises in the circumstance where a bundle is offered at one rate.  By their very nature the packaging of various products or services that are priced or billed separately makes it administratively simple to extract the contribution-eligible elements from the package.

8. C1 contends that its definition is consistent with past definitions of bundling rendered by the Commission.  Rogers notes that the Commission has defined bundling in a number of ways since 1994, but for very different purposes and to address concerns very different from those that are at issue in implementing Decision 2000-745.  In its Contribution BSWG006, the Canadian Cable Television Association described these differences:

In past decisions, the Commission developed definitions of bundled services to deal with incumbent telephone companies' market power and to support imputation tests that would ensure revenues adequately recovered the costs associated with certain services within a bundle.  …  The test does not apply when two forborne services are offered either in a bundle for a single price, or priced at a discount when purchased as a package.

9. In its Contribution BSWG001bell at page 13 of the Bundling Dispute Report, Bell Canada noted that in Decision 94-19 the Commission stated:

The Commission notes that, while the term bundling generally refers to a situation where one rate cover a number of service elements, the following discussion [which addresses ILECs' offering a combination of monopoly and competitive services] also applies to situations where there may be separate rate elements for each service, ….[emphasis added].

10. The unconventionally broad definition employed by the Commission in certain previous cases was appropriate given the competitive issues it faced and the concerns over the ability of the incumbent telephone companies to cross-subsidize uneconomic discounts in their competitive services from monopoly revenues.  C1's use of these definitions of convenience is neither reasonable nor workable in achieving the purposes outlined by the Commission in Decision 2000-745.

11. The crux of the C1 argument centres on what it purports is an incentive for contribution avoidance inherent in the conventional definition of bundling.  C1 attempts to support its position, through the use of a series of examples that illustrate increasingly deeper discounts being applied to contribution-eligible services in a package.  

12. Rogers wishes to make two comments with respect to the scenarios outlined by C1.  Curiously, C1 in its hypothetical examples applies the discounts only to the contribution-eligible elements of the package.  C1 contends that an incentive would exist to deeply discount contribution-eligible services in packages in order to avoid contribution.  It suggests that its proposed unconventional definition of bundling would remove the possibility of avoidance.  Rogers notes that using the very definition proposed by C1 and by applying the discount to the non-contribution eligible elements rather than to those that are contribution-eligible, the amount upon which contribution would actually paid would be less than the revenues actually generated from the sale of the contribution-eligible service.

13. Rogers also submits that C1's contention that deep discounts being applied to contribution-eligible elements will only exacerbate the supposed incentive to avoid contribution is a regulatory fiction and is completely unsustainable and unrealistic given the pricing conditions in the Canadian marketplace.  Rogers submits that the Commission is in a position to properly evaluate the market pricing conditions faced by the carriers and undertakings it regulates.  Competition, as the Commission is aware, has led to retail prices for toll, cellular, Personal Communications Services, paging, and Internet access that are among the lowest, if not the lowest in the world.  Market pricing, since the introduction of competition, has driven prices very close to cost and the possibility of deep discounts such as those raised as a spectre by C1 are simply neither sustainable nor economic.  Further, for those rates that continue to be regulated, imputation test price floors limit the amount of discounting that could be applied to those services in any case.

14. Rogers notes that the innovative packaging of services and the development of affinity programs have evolved over the years and have been popular with consumers by providing value.  Adoption of C1's proposed definition, would serve to create disincentives for continuing these popular consumer programs, thereby eliminating the value created. 

15. Rogers also notes that the implications flowing from the C1 proposal are counter to the objective of the Commission in Decision 2000-745 to eliminate the need for substantial ongoing work or cumbersome administrative procedures.  Many promotional packages and affinity or loyalty programs involve discounts on services provided by other suppliers.  C1's definition would bring all such suppliers, most of which the Commission has no jurisdiction to regulate, and their pricing under the umbrella of Decision 2000-745 thereby creating extensive and costly administrative procedures for all concerned, including the Commission.

16. For all of the above reasons, Rogers submits that the generally accepted definition of "bundling" proposed by the CCTA around which a general consensus formed is a reasonable and workable definition for the purpose of implementing Decision 2000-745.  Rogers urges the Commission to not be diverted by C1 or its proponents into adopting a definition supported only by speculation and unrealistic hypotheticals.  The general consensus definition of bundling along with the consensus methodology for assigning prices are consistent with the Commission's objectives in Decision 2000-745 and will lead to the full recovery of revenues generated from contribution-eligible services.

Sincerely,

Original Signed by:

Dawn Hunt

DH/tw

Cc:  Scott Hutton – CRTC

*** End of Document ***

� CCTA Contribution - BSWG006 at p.7 of the Bundling Dispute Report


� This point is amply and formulaically illustrated by the CCTA at pp.7-8 of the Bundling Dispute Report
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