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	TELUS Corporation

Floor 21, 10020 100 Street NW
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Canada  T5J 0N5


Mark Kolesar

Assistant Vice President
(403) 530-4078 Telephone

Regulatory and Public Policy
(780) 493-3066 Facsimile


mark.kolesar@telus.com

September 28, 2001

Ms. Ursula Menke

Secretary General

Canadian Radio-television and

  Telecommunications Commission

Ottawa, Ontario

K1A 0N2

Dear Ms. Menke:

Re:  Review and Variance of Decision CRTC 2001-582 and Request for Interim Stay

1. In accordance with the procedures outlined by the Commission in its letter dated September 26, 2001, TELUS Communications Inc. (“TELUS”) hereby files its Reply Comments related to the above referenced application (the “Application”).

2. While TELUS will not reiterate the arguments made in its September 21, 2001 Application, TELUS is providing the following comments in reply to comments filed by GT Group Telecom Services Corp. (“Group Telecom”) and AT&T Canada Corp. and AT&T Canada Telecom Services Company (collectively “AT&T Canada”) in their respective submissions dated September 27, 2001.

3. TELUS notes that neither Group Telecom nor AT&T Canada addresses the legal arguments put forward by TELUS regarding the grounds for review of Decision CRTC 2001-582.  Specifically, these parties have not challenged TELUS’ submission that the Commission erred in law in not providing adequate reasons for its decision, and that the Commission erred in law by failing to demonstrate consideration of the main relevant factors to the decision that it reached.

4. Both parties merely state that the Application should be denied.
  In the case of AT&T Canada, the extent of its argument is to state that “TELUS has not demonstrated that the Decision is incorrect, nor [sic] that the Commission erred in law”.  It provides no additional comments whatsoever to support this contention.  In TELUS’ respectful submission, AT&T Canada’s comments fail to address, let alone counter or oppose, TELUS’ arguments and, therefore, should be disregarded by the Commission.

5. Group Telecom, in turn, reiterates its previous argument that “failure to disclose fundamentally non-confidential information is clearly not in the public interest and compromises the Commission’s ability to conduct open and transparent public proceedings.”  TELUS has, in fact, addressed this argument in its Application by pointing out (paragraph 31) that compelling the disclosure of confidential third-party information may well foreclose the use of such information in future proceedings, which would clearly not be in the public interest.  In any event, Group Telecom’s narrow focus on this particular dimension of the issue, along with its other comments in paragraph 6, ignore or attempt to distract from the pith and substance of TELUS’ case.  That is, that the Commission failed to consider or give adequate consideration to the potential for direct harm to be suffered by it and the third party that produced the information in question, NBI/Michael Sone and Associates.

6. As noted above, in paragraph 6 of its letter, Group Telecom indicates that the information that is the subject matter of the Application is “inherently non-confidential”.  TELUS takes issue with this characterization.  TELUS considers Group Telecom’s statement to be misleading and erroneous and, quite frankly, disappointing.  It is an indisputable fact that the information in question is confidential.  To reiterate what has been previously indicated, TELUS paid the originator of the information, NBI/Michael Sone & Associates, for the information.  TELUS requested and obtained permission from NBI/Michael Sone & Associates to include the information in Interrogatory Response TELUS(CRTC)26Jun01-1302.  In exchange for permission to include the information, TELUS undertook to keep the information confidential.  TELUS and NBI/Michael Sone & Associates at all times treated and continue to treat the information in a confidential manner.  The issue at hand is whether the confidential information in question should be disclosed.

7. As stated by the Commission in numerous disclosure rulings,
 in considering requests for disclosure of information for which confidentiality has been claimed, the Commission is governed by the provisions of section 38 and 39 of the Telecommunications Act and section 19 of the CRTC Telecommunications Rules of Procedure, which provisions impose on the Commission an obligation to weigh the public interest in disclosure against the specific harm, if any, likely to result from disclosure.  Clearly, this is a balancing exercise of two competing interests, and neither AT&T Canada nor Group Telecom challenges or disputes this.  Group Telecom’s focus, however, is directed entirely and exclusively toward the “public interest in disclosure” side of the scale, with no regard or apparent awareness of the requirement to give consideration to specific direct harm likely to result from disclosure.  Interestingly, this epitomizes the fundamental error in law upon which TELUS’ application for a review and variance is grounded.

8. The test for determining whether the information should be made public is to determine whether the specific direct harm that would accrue to NBI/Michael Sone & Associates outweighs the public interest in revealing that party’s confidential information.  TELUS submits that the public interest in disclosure cannot possibly outweigh that harm, and neither AT&T Canada nor Group Telecom has offered any evidence or arguments to the contrary.

9. Group Telecom goes on to assert (paragraph 6) “that it would set a dangerous precedent to permit parties to produce third-party information and have it maintained in confidence for no other reason than the financial harm that may accrue to the third party that produced the information.”  TELUS notes that the aforementioned section 39 of the Act, in fact, specifically provides for information to be designated as confidential if disclosure of such information can reasonably be expected to result in material financial loss or gain to any person (subsection (c)i.).  It is TELUS’ view that disregard for these concerns would itself establish a “dangerous precedent”.

10. Group Telecom also alleges concern that all parties should have the opportunity to review and to respond to the information in question.  This very argument can be applied to any evidence for which the Commission maintains confidentiality. However, it ignores the test to be applied in determining whether information should be disclosed - whether the specific direct harm that would accrue to NBI/Michael Sone & Associates outweighs the public interest in revealing that party’s confidential information.

11. TELUS again notes that it has been required to put its own market share estimates on the record.  These estimates can be directly challenged.  The Group Telecom request for an opportunity to challenge the underpinnings of TELUS’ case as they relate to market share can be satisfied by reference to the market share information TELUS has already been required to disclose.  There would be little, if any benefit, to the public process in challenging TELUS on third-party information that it did not produce and that was provided as information to the Commission.

12. Group Telecom also comments “that parties participating in CRTC public proceedings should be fully cognizant that any information filed in confidence can be ordered disclosed and it should obtain all rights necessary to comply in that event.”  In reply, TELUS is fully aware that information filed can be ordered disclosed.  What is at issue is the potential for direct harm that will be suffered by TELUS in its relations with third-party providers in general and by NBI/Michael Sone & Associates, specifically.

13. TELUS reiterates its request, for reasons previously stated, that the portion of Decision CRTC 2001-582 ordering TELUS to make public information filed in confidence in Interrogatory Response TELUS(CRTC)26Jun01-1302 be reviewed and varied in order that this information remain confidential as originally filed.  Further, TELUS requests an interim stay of said portion of Decision CRTC 2001-582 until such time as the Commission makes a final determination in this matter.  In TELUS’ respectful submission, the harm that will be occasioned by disclosure of the information in question clearly outweighs the public interest in its disclosure.

14. AT&T Canada (paragraph 6) suggests that “should the Commission determine that the third-party information relied upon by TELUS not be disclosed on the public record, then … such information [should] be removed entirely from the record of this proceeding.”  TELUS submits that such a suggestion is totally without merit.  TELUS is not aware of any regulatory precedent where duly designated confidential information has been ordered removed from the record simply because its confidential nature has been affirmed.

15. For its part, Group Telecom suggests that “[a]s an alternative to requiring disclosure of the information, … the Commission could allow TELUS to remove the information from the record of the proceeding.”  TELUS notes that it provided the information in question in order to respond to a Commission interrogatory seeking TELUS’ assessment of the current state of competition, the anticipated competitive conditions during the next price cap period, and the extent to which competitive conditions have changed since the introduction of the current price cap period.  TELUS does not see how the Commission would be served by removing that information from the public record.

Yours truly,

Original signed by Alan Hamilton for Mark Kolesar

Mark Kolesar

Assistant Vice-President, 

Regulatory and Public Policy

cc.
AT&T Canada


Group Telecom

AH/nh

� Group Telecom at paragraph 6 and AT&T at paragraph 5.


� As should AT&T Canada’s’ comments regarding the information withdrawn from the public record by TELUS in Interrogatory Response TELUS(CRTC)26Jun01-1302 (Revised) by Lemay-Yates, since this information  is not the subject of the Application, as noted in paragraph 2 therein.


�  See, for example, Letter to Interested Parties from Allan J. Darling, “Re: Telecom Public Notice CRTC 97-4 – BC TEL and Bell Canada Final Tariffs For Directory File Services – Requests for Disclosure”, dated April 7, 1997.
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