Appendix A: Quality of Service

The Final Argument of The Companies

We Clearly Need a Service Quality Incentive Plan

1. It is astonishing that the Companies, in their Final Argument, continue to maintain that competitive forces for the suite of services offered by the Companies to residential subscribers constitute a sufficient check on the ILECs to maintain service quality.  This submission is entirely inconsistent with their own evidence in this proceeding. 

2. Dr. Taylor, testifying for the Companies, made clear the link between regulation of prices and regulation of service quality. He put it this way:

Just think about it naively, what sense does it make if a company has market power, the ability to change price, hold price above the competitive level, what sense would it make to try to control the price if you didn’t also control the quality of service. 
  

3. Since the Companies have proposed that the prices for residential service be regulated, it must follow, as the night the day, that there are insufficient market forces to leave service quality unregulated.

4. Dr. Taylor is of the view that the Companies correctly propose continued price regulation for basic residential service.
  He bases this view on the existing and forecast competition in that sector of the market.
  Accordingly, as Dr. Taylor himself put it:

That is, it makes no sense to regulate price without regulating quality.

5. The Companies also argue that the Companies have an incentive to meet the Commission’s quality of service standards for operational reasons.  They cite the following from the testimony of Mr. Park:

If you do not repair a customer’s line in a timely fashion, they call you back. So in a certain sense, it actually costs you more just to miss the indicator.

6. Here, the Companies put forward the very argument that a quality of service incentive is designed to correct. It must follow from Mr. Park’s words that the ILEC would have an incentive to set such operational processes at the lowest cost.

7. Under this model, sometimes the Commission’s quality of service standards might be met, but that would be by mere coincidence.  At other times, the lowest cost provisioning could be at a level very much lower than the standards set by the Commission.

8. As discussed in detail in our Final Argument, at paras. 79 to 88, absent the creation of a service quality incentive plan, the cruel truth is that quality of service is essentially unregulated.  

The Companies Mischaracterize the “General Thesis” of Barbara Alexander

9. The Companies argue that “Ms. Alexander ‘s general thesis is that price cap regulation necessarily results in poor service quality”.
 A close reading of her evidence-in-chief and responses to interrogatories disclose that this is completely untrue. 

10. Rather, Ms. Alexander makes three important points in her evidence on this matter.  First, as the Companies correctly note, she states that “the risk is clear”
. This point is simply an alternate way to phrase the concept that the ILECs have the incentive and the opportunity to degrade service quality for residential subscribers. 

11. Secondly, she states:

Indeed, several regulatory commissions in the U.S. have found that either this linkage has been demonstrated or that it has the potential to cause harm to consumers, and hence requires countervailing regulatory incentives.

12. This sentence has two parts; only the first part is a separate point from the incentive, discussed above.  The first part of the sentence is scarcely controversial.  Consider, for example, the paper cited at footnote 23 at page 32 of the Telus evidence of May 31, 2001.
 

13. The introductory paragraphs to this paper specify that purpose of the paper is to explore the link, if any, between low service quality results and the existence of a price cap regime.  The topic is one that merits research, the authors note, because some jurisdictions have abandoned price cap regulation in light of the concern that service quality may have been too seriously compromised.
 

14. In 1996, for example, regulators in Oregon terminated an alternative regulation plan for U S WEST Communications and reverted back to traditional rate of return regulation.

15. The third and final point made by  Ms. Alexander is the following:

In fact, several states that did not adopt a Q-factor or Service Quality Index in the early price cap plans that were adopted for U.S. West (now Qwest) found themselves in a multi-year litigation effort to document violations and assess penalties, during which time service quality continued to deteriorate.

16. The Companies do not take issue with this statement.  Rather, the Companies take issue with the fact that the footnote to this sentence clearly implies that one of the relevant states was Montana.

Montana is not key to the “General Thesis” of Ms. Alexander 

17. Ms. Alexander did further research and corrected her misapprehension: no rate case has been filed in Montana since the 1980s, so that, by default, Montana is not yet under any form of regulation newer than rate base rate of return.
  Service quality problems in Montana have existed, but they cannot be laid at the feet of price cap methodology.

18. The same cannot be said of a host of other jurisdictions, with any degree of confidence.  Ms. Alexander has provided a wide range of references to jurisdictions where service quality problems have co-existed with a price cap regime.

19. Let us be perfectly clear on this point.  Neither we nor Ms. Alexander seek to have the Commission render a determination in this case that it can be proven, with current data and accepting statistical conventions, that a move to price cap methodology results in service quality degradation.  Accordingly, whether Montana was, throughout the 1990s, under a price cap regime is not at all central to this case.

The Companies Misstate the Magnitude of the Penalties Ms. Alexander Proposes

20. Ms. Alexander has recommended in her evidence that the Commission consider reasonable a range of 4% to 5% of local revenues
.  The Companies have characterized the penalties that would flow from her proposal as follows:

The proposed penalties are punitive and are of a magnitude which goes far beyond that which could reasonably be considered necessary to “incent” the Companies to provide service of high quality.

21. It may well be the case that the Companies crafted this characterization without the benefit of calculating the quantum that would flow from the methodology.  

22. Let us consider an example using real data.  Using the proposal of the Companies, Bell Canada would have been assessed a penalty in the amount of $11.2 million, in light of its actual service quality results for the year 2000.
  Let us compare the penalty assessed by Ms. Alexander.

23. Using the proposal of Ms. Alexander on this same data set requires three steps.  First, one must calculate the annual average results for the Commission’s indicators.  Ms. Alexander has done this in Exhibit BA-3(C) attached to her evidence-in-chief.  In bold are shown the annual average figures that fall below the standards set by the Commission.  

24. As noted in our Final Argument, we recommend, as proposed by the Companies, adopting the lower of urban and rural results for an indicator that assesses both.  This method consistently results in harsher treatment of the Companies than the proposal of Ms. Alexander, which is to utilize both sets of results.  Under this harsher treatment, the Companies have five indicators that are below standard for 2000. 

25. The second step in the methodology proposed by Ms. Alexander is to calculate the percentage off-target for the annual average results for each of these indicators.  Using the formula correctly set out by The Companies in Bell Exhibit #45, at p. 4 of 6, one determines that each of the offending indicators have resulted in a penalty point level of 9.625 or higher.

26. The final step in the methodology is to turn to the table shown at the top of p.25 of Ms. Alexander’s evidence-in-chief.  Here, one finds that, for each offending indicator result, penalty points of 9.625 or better means that the minimum penalty of $4 million is to be assessed.

27. Accordingly, for each of the five indicator results in question, a penalty of $4 million is assessed, for a grand total of $20.0 million.   This amount exceeds the result flowing from the proposal of the Companies by an amount of only $8.8 million.  

28. As usual, the comparison between these two figures is more meaningful on a rate of return basis. Recall that we are here dealing with quality of service results that the Companies are not at all proud of: Mr. Park agreed readily that the level of service provided to customers during the first three years of the current price cap regime has been extremely poor.

29. The proposal of the Companies would have led to a rebate of 0.01% on the rate of return, or one basis point.
  Ms. Alexander’s proposal would have led to a rebate of less than 0.02% on the rate of return, or less than two basis points! 

30. The test of reasonableness for a penalty, of course, must be whether the ILEC’s ability to attract capital on reasonable terms is impaired. The investment community is admittedly sophisticated in its ability to differentiate among competing investment opportunities.  Nonetheless, we respectfully submit that there would be very few investors who would be deterred by the diminution in the earnings of Bell Canada of less than one further basis point as a result of applying Ms. Alexander’s methodology, rather than the Companies’ methodology.

31. Viewed from the consumer standpoint, the evidence on this point is equally dramatic.  The Company’s proposal would have led to a rebate to residential customers in February of 2001 of the princely sum of $1.50.
 Ms. Alexander’s methodology would have led to a rebate of  $2.68.

32. Accordingly, for a year that the Company admits to have shown extremely poor quality of service, Ms. Alexander is scarcely proposing a penalty that can by any reasonable characterization be considered

“punitive and … of a magnitude which goes far beyond that which could reasonably be considered necessary to ‘incent’ the Companies to provide service of high quality.”

33. It must be the case that the Companies are concerned with the level of penalty that could be imposed were service quality to diminish to standards that the Commission has never experienced. 

The Companies Misrepresent the Creation of the Vermont Plan

34. A major dimension to the assistance that Ms. Alexander brings to the Commission in this proceeding is her experience in Maine as the senior staff member developing its plan, and in Vermont, as a consultant working with staff members
 to develop Vermont’s plan.  

35. The Companies allege that, in Vermont, tradeoffs resulted in the quality of service plan being more robust than it might otherwise have been.
 In fact, there is absolutely no connection between the details of the service quality plan addressed in the Companies Final Argument, Appendix A, para. A-45 and the other aspects to the price cap plan, addressed in para. A-46.

36. The truth is that Verizon entered into the Service Quality Stipulation in May, 1999. This aspect of the case was indeed settled: it was, accordingly, a compromise, as correctly suggested by the Companies at para. A-45.

37. However, the Public Service Commission did not issue its final order in the alternative rate plan proceeding until March, 2000.  The delay between these dates was occasioned by the fact that the revenue requirement and certain other important details about the price cap plan were litigated, rather than settled. 

38. The determinations flowing from those aspects of the case that were litigated, rather than settled, the Companies address at para. A-46.  There is no way that Verizon could have in 1999 anticipated the remaining aspects of the plan that would be determined by the Commission the following year.

39. As a result, there is absolutely no basis for the link that the Companies attempt to forge in para. A-46.  The service quality component settled in 1999 was attached to the decisions in relation to the litigated portion in order that the determination of the Commission be complete in one single document.  No other link exists.

40. Accordingly, there is no basis whatsoever for the claim that there were concessions in other aspects of the final Verizon-Vermont plan that caused Verizon to “offer up such a service quality guarantee.”

The Vermont Plan is not Significantly Different from that of Ms. Alexander

41. In their Final Argument, Appendix A, at para. A-48, the Companies, citing their Exhibit #45, allege that the Vermont plan is significantly different from the plan proposed by Ms. Alexander.  Exhibit #45 suggests only two methodological differences.

42. The following are the relevant passages from the decision:

For performance areas 1-9, actual performance in each performance area is compared to a Baseline Standard in that performance area.  Any deviation of the actual performance from the baseline standard is expressed as points (by multiplying the percent, expressed as a decimal, by 100) so that each point equals one percent deviation from the baseline.  Points are assigned each year and are based upon Bell Atlantic’s actual performance during the annual 12-month reporting period.

Only where Bell Atlantic fails to achieve the baseline standard will applicable points be calculated for each performance area and totaled.  The total of these points is referred to as “service quality compensation points.”



*   *   *

A dollar amount is assigned to service quality compensation points.  Service quality compensation dollars are calculated incrementally and their value changes as the points accrue, e.g., 1-25 points are valued at $10,000 each, 26-100 are valued at $15,000 each, 101-150 are valued at $22,500 each, and so on.  These compensation points are assessed up to a maximum one year total of $10,515,650 which is equal to 300 service quality compensation points.

43. The two methodological differences alleged to exist are as follows.  First, the Companies state that the maximum penalty is assigned at 0 per cent of the standard, rather than 70 per cent of the standard.
  

44. This, however, is not correct.  Rather, service degradation of 30% off standard for a single indicator results in 30 service quality compensation points. It is therefore the case that service degradation of 30% occurring simultaneously for each of the indicators would lead to the maximum of 300 points.  This is entirely consistent with the methodology of Ms. Alexander.

45. Nor is the second difference one of substance.  It is that in Vermont, as the Companies correctly point out, the plan:

does not assess a maximum penalty on an indicator by indicator basis, but adds together Service Quality Compensation points from all indicators to arrive at a penalty amount which is calculated based on total Service Quality Compensation Points.

46. At stake here is the simplest form of arithmetic.  The penalty points in Vermont are added up, indicator by indicator, before the relevant table is consulted to convert the points into a dollar amount.  

47. By contrast, in Maine, the table that provides such a conversion is consulted on an indicator by indicator basis.  Thus, in Vermont, penalty points are totaled. In Maine, penalty dollars are added up.  The end result is identical under the two systems. 

48. Moreover, even if this were a matter of substance, the assessment of penalties for the transgression of a single indicator is a fundamental hallmark of the Companies own plan.
 Ms. Alexander and the Companies (and the State of Maine) have in common the view that one should focus on each indicator to determine the dollar rebate to be accorded to consumers.

49. It would thus be totally irrational for the Companies to cast aspersions on the proposal of Ms. Alexander for containing a key component which differs from that adopted in Vermont but which the Companies themselves have proposed as one of the parameters to their own plan.

The Companies Misrepresent the Creation of the Maine Plan

50. The Companies note correctly that the Maine plan was revisited in 2001.
 This is because in Maine the first price cap period was over. It was time to determine the details of the second price cap plan, as this Commission is today. This matter was addressed in detail in the evidence-in-chief of Ms. Alexander at para.17 and footnote 7 therein.  

51. The Companies set out in Final Argument, Appendix A, para. A-49 some of the determinations of the Maine Public Utilities Commission for the second price cap plan.  Then, in para. A-50, the Companies, while noting that the Maine plan incorporates “fairly high maximum penalty amounts”, apparently draw the conclusion that this case was settled.  

52. This conclusion drawn by the Companies is set out as the concluding words of the Companies on the entire issue of service quality, as follows:

Both the regulators and the companies were agreeable to such service quality plans, as these plans provided for trade-offs which were considered by both parties to be reasonable.

53. As it was above, in the case of Vermont, the truth of the matter is entirely at odds with this sentence. In fact, the alternative regulation plan in Maine was litigated in all aspects before the Maine PUC.  

54. There is absolutely no basis for concluding that there were “…trade-offs which were considered by both parties to be reasonable.” A careful reading of the Order discloses absolutely no indication of trade-offs. 

55. In fact, the thinking of the PUC may appropriately be gleaned from the following passage from the Order:

We reject Verizon Maine’s position that Maine’s local exchange market is, or soon will be, competitive enough for customers dissatisfied with its service quality to simply take their business elsewhere.  The testimonies of OPA [Office of Public Advocate] witnesses Norton and Sweet establish that CLECs provide virtually no competitive alternatives for residential and small business customers.




As we noted in the FNOI [Further Notice of Investigation], Verizon Maine’s service quality during the AFOR [Alternative Form of Regulation] has generally been good.  Verizon Maine may well be correct that its service quality also would have been good without the SQI [Service Quality Index] and its rebate mechanism.  We agree with Verizon Maine’s position that, in a competitive market for local exchange service, competition should be sufficient to discipline the carriers’ service quality, and we agree that in such a market all carriers, not just Verizon Maine, should be required to comply with any service quality reporting the Commission decides is necessary.  But Maine does not yet have a competitive local exchange market; the record in this case shows that Verizon Maine dominates the market in its service territory.  Thus, we agree with the OPA.  For the foreseeable future, only Verizon Maine has and will have the duties and obligations associated with being the only provider of local exchange service for the vast majority of Maine’s homes and businesses, and there are no specific service quality standards that are applicable to Verizon Maine – except those that exist in an SQI.

The Final Argument of Telus

Telus Seeks to Sidestep the Beauty of Incentives

56. Telus shares with the Companies the view, citing competitive pressures, that a quality of service incentive is unnecessary.  Telus explicitly takes comfort in the argument that:

[T]here is no conclusive evidence that there is a statistically significant  relationship between degradation of service quality and the adoption of incentive regulation.

57. Telus fails to appreciate that such a statistically significant relationship is not a pre-condition to Commission action on this front. Rather, the creation of an incentive to maintain service quality goes hand-in-hand with the creation of a successful price cap regime. This is because the incentive to find efficiencies must stop short of service degradation.

58. Indeed, there is absolutely no downside to the creation of such an incentive by the Commission.  By contrast, should the Commission decline to create such a mechanism, the ILECs will have both the incentive and the opportunity to degrade service quality in order to lower costs and generate higher earnings. 

59. On the issue of an incentive to maintain service quality, Dr. Bernstein turned the logic of incentives totally on its head. He argued that the quality of service incentive is akin to earnings sharing and will therefore actually encourage the firm to cut back on investment in quality.
  

60. Without realizing it, perhaps, Dr. Bernstein is here adding significant weight to the argument in favour of a large enough penalty mechanism that the managers of the ILEC will specifically direct that service quality standards not be missed.  The criticism that is traditionally levied against earnings sharing is that the ILEC has less incentive to make an incremental investment where the full fruits of that investment are not permitted to be returned as earnings.  So long as the quality of service incentive mechanism ensures that it is, under all realistic circumstances, very substantially cheaper to meet the standards than to pay the penalty, this criticism is not applicable. 

61. That ILECs will, beyond all question, respond to incentives in order to produce maximum earnings is the lesson that we have all learned from the first price cap period.  Thus, so long as the penalty that would be incurred is substantially higher than the costs saved by missing the standards, the ILEC will respond to the incentive.

Telus Suggests Rebates to Individuals Affected

62. Telus proposes that, if the Commission determines that it is necessary to encourage high quality service, the ILECs should offer customer rebates for failures concerning two indicators only: 1.2, Installation Appointments Met; and 2.2, Repair Appointments Met.
 Furthermore, Telus proposes full flexibility to grant:

whatever form of redress for that individual customer may feel that is appropriate to them at that time, given their particular situation.
  

63. We note two matters in reply.  First, for residential subscribers, the entire history of the complaints process at the Commission is replete with examples, as the Commission is well aware, of compensation being made to particularly unfortunate customers in proportion to the magnitude of the injustice that has been endured.  If this is what Telus means in this passage, Telus is not offering any new dimension to the equation, but rather merely a formal recognition of the status quo.

64. Secondly, it is possible that Telus also means that it should be accorded freedom to grant large rebates to business customers in proportion to the need to keep the customer happy.  This degree of off-tariff rebates is totally inconsistent with the entire history of the Commission’s regulatory processes and should not be granted.  The essence of the concept of undue discrimination is being challenged in this passage.

65. The Telus submission on this topic seeks to deflect the Commission from the appropriate focus of the debate: the creation of the correct set of incentives to put in place to maximize the chances of a successful second price cap regime.

Rebates Belong in the Next Proceeding 

66. We advocate that the Commission convene, by way of a public notice to be issued concurrent with the release of a decision in this proceeding, a Consumer Rights proceeding.  In that proceeding, the Commission should, among other things, create a Consumer Bill of Rights.  

67. In that proceeding as well, we advocate that the Commission consider the appropriateness of creating a mechanism to provide to individual consumers rebates for specific incidents of transgressions to the rights established in the Consumer Bill of Rights. In the current proceeding, by contrast, the record is clear that what is needed is an incentive mechanism to benefit all customers.

Telus Relies on Hearsay Evidence 

68. Telus takes comfort in telephone calls that Dr. Weisman placed to state regulators to ask about the efficacy of their state Q-factor plans.  No details of the plans, the states, or the conversations are before the Commission. 

69. These sweeping statements are the worst form of hearsay.  These statements by officials, if any exist, are devoid of context and are not at all susceptible to testing.   

70. Of course, it is not the practice of this Commission to strike from the record material that is clearly offensive to the rules of evidence that apply in a Court of Law.  Nonetheless, we would ask the Commission to accord such blatantly obvious examples of abuse of the Commission’s processes the weight that they so clearly deserve.

The Service Quality Incentive Plan

There are Four Key Elements to a Service Quality Incentive Plan

71. The record is really quite clear in this proceeding: the issue is no longer whether there should be a quality of service incentive mechanism in this proceeding, but rather the form that the plan should take. We submit that there are four key elements for the Commission to consider.

72. The first element is the goal to establish a penalty amount that provides the “perfect incentive” to the ILECs.
 This is easy enough in theory, but not in practice. 

73. The second element is to bear in mind that there are asymmetric consequences to choosing the wrong number.  Too high a number leads to much more benign public policy consequences than too low a number.

74. The third element is ease of understanding by consumers.  It is important that Commission representatives be in a position to explain clearly and concisely the mechanism that leads to a rebate on the February invoice. 

75. The fourth element is consistency with the Commission’s quality of service decisions.  The spirit of the standards must not be compromised.

76. These four elements will be discussed in turn, below.  As a preliminary matter, however, we suggest that one of the methodologies before the Commission be discarded from further consideration.

Discard the Rhode Island Methodology

77. There are before the Commission three possible choices where the record is sufficiently rich that the plans can readily be implemented immediately upon the release of the decision in this proceeding without the need to delay through the commencement of a follow-up proceeding.  

78. These three choices are as follows: (a) the proposal of the Companies,
 (b) the proposal of Ms. Alexander,
 and (c) a modification of the Rhode Island plan.
  We suggest that the Commission immediately discard the third of these possibilities. 

79. There are two important reasons for this recommendation.  First, inherent in the Rhode Island plan is the concept of two separate standards for each quality of service indicator, an action level and a surveillance level.  

80. This Commission has never embraced the notion of a second standard for an indicator and it should not do so here.  Under this approach, only one of the two levels attracts a penalty. The second level is unnecessary. 

81. The second level is employed in Rhode Island to permit higher results for one indicator to offset below-standard results for a second indicator.
  Ms. Alexander notes in her evidence-in-chief that there is no policy justification for such an approach.
  

82. Indeed, from a conceptual point of view, such an approach is truly astonishing. It is difficult enough as it is for the Commission to seek to replicate the tradeoffs that consumers would make between price and service quality in a competitive market.

83. It adds a further unnecessary degree of complexity to seek to address the tradeoffs between one area of performance and a second unrelated area of performance.  It would be most difficult indeed for the Commission to reflect accurately the tradeoff choices that consumers might make in a competitive environment.

84. Even if that were not the case, the Commission explicitly ruled outside the four corners of this proceeding the creation of new quality of service indicators. The creation of an entire second set of standards is a task of similar or greater magnitude.  It is not one that reasonably fits within a price cap proceeding.

85. Moreover, as pointed out by GT,
 such a regime invites the ILEC to game the system.  The ILEC is accorded the incentive to over-provision in areas of its endeavours where it is relatively inexpensive to do so, and deliberately to under-perform in areas where it is relatively expensive to meet the standards prescribed by the Commission.

86. The second reason for discarding the Rhode Island plan is that it is one of the plans with a Q-factor approach.  Substandard performance leads to a reduction in rates for the following year.  The rate reduction is of a single year’s duration.

87. The disadvantages to this approach in comparison to the penalty approach are well documented on the record of this proceeding.  There is a degree of inter-generational inequity and customers may have to suffer a rate increase solely as a result of correcting a past service quality problem.

88. Accordingly, we recommend that the Commission put aside the Rhode Island plan and focus its attention on the remaining two choices that are before it.

Blend the Plans Proposed by the Companies and Ms. Alexander

89. Both the proposal of the Companies and the proposal of Ms. Alexander are structurally sound.  We recommend the selection of the proposal of the Companies, but modified to include a variety of matters flowing from the suggestions of Ms. Alexander, which assist in relation to each of the four key elements set out above. 

90. There are three related reasons for the Commission to select the mechanics of the proposal of the Companies as the starting point.

91. First, we are of the view that a regulated company should be rewarded where it makes a proposal that is in the public interest while it is clearly adverse to its own interest.  Although the Companies argue against the need for a quality of service incentive plan, the very fact that one was proposed put the Companies at risk that one would be adopted.  

92. Surely, it was not difficult to see that the quantum proposed was much too low, at least viewed with the benefit of the testimony of Ms. Alexander. To be generous, it must be assumed that the Companies realized that the proposal would be easy for the Commission to prescribe, with a simple augmentation of the amount of money to be at risk.

93. By utilizing the plan of the Companies as its starting point, the Commission would be paying a compliment to the team that has worked on this case for the Companies.  Of even greater importance, side benefits flow.  These constitute the second and third reasons that we suggest the selection of the methodology of the Residential Service Quality Guarantee.  

94. The second reason for choosing the Companies’ methodology is a corollary to the first. Should there turn out to be any details that are yet to be worked out, the Companies will take ownership of the plan and ensure that glitches are smoothly ironed out.  

95. Thirdly, and finally, it may turn out some years into the future that significant modifications to the plan need to be made to keep pace with changing circumstances.  Under these circumstances, the Companies are much more likely to rise to the occasion and to make suggestions that may prove to be of assistance to the Commission.

96. Accordingly, we propose to the Commission that it should adopt, to be effective at the commencement of the new price cap period, a service quality incentive plan that takes as its starting point the methodology of the Residential Service Quality Guarantee.  The mechanics should, however, be substantially modified, as set out below.

The Penalty Amount Must be the First Key Element

97. The size of the penalty is a most important plank in the design of a robust incentive plan.  The amount of money at risk must meet two criteria.

98. First, the loss to consumers from a failure to meet the standard for a particular indicator is measured by the amount that consumers would be willing to pay for the incremental benefit of that increased level of service quality. In theory, when the Commission seeks to regulate service quality, it attempts to replicate the decisions that the consumer would make in comparison-shopping in a competitive market.  

99. Thus, the Commission attempts to judge what level of service quality on a particular indicator the consumer would select, if given the opportunity. The consumer could choose, in theory, from along a continuum: higher quality comes at a higher price.  As Dr. Taylor put it, discussing the example of the time taken for the business office to answer a customer’s call:

If you are going to [do] this correctly at the margin, we should trade off the incremental cost of one less ring against what people are willing to pay for it.
 

100.  Secondly, there must be a floor to the amount at all times.  The floor amount must be greater than the costs that the ILEC could avoid through permitting the quality of service to degrade to that level for that indicator.

101. In practice, these amounts are both too difficult to calculate.  Accordingly, the Commission must select an amount that is high enough to ensure that, at the very least, the second criterion is met at all times. Otherwise, the scheme will be fatally flawed.

102. As discussed in our Final Argument, probably the most sophisticated approach to the selection of the quantum is to express it in terms of impact on the rate of return on average common equity of the ILEC.
 The proposal of the Companies would put at risk only 0.3% for Bell Canada on this basis.

To Consider Asymmetric Consequences is the Second Key Element

103. It is extremely important not to set the quantum at too low a level.  The consequences of the selection of an incorrect figure are asymmetric.  This is the second key consideration in the devising of a robust plan.

104. Should the figure selected by the Commission be too low, the entire exercise will have been for naught.  Under these circumstances, the ILECs will be presented with the incentive to pay the penalty as one more cost of doing business.  

105. By contrast, should the Commission select a figure that is too high, the ILECs will consistently deliver high quality service.  There is only a single disadvantage: the slight risk that the ILECs will spend too much money on a high quality network, rather than returning revenues to shareholders as earnings and to customers in the form of lower rates.

106. Accordingly, the Commission should ensure that if it does err, it errs on the high side, for there is so little disadvantage to so doing.  We recommend that the Commission build on its two B. C. Tel Decisions, discussed in detail in our Final Argument at paras. 255 to 265.  

107. We also commend to the Commission the evidence-in-chief of Ms. Alexander on this point, at para.41.  Ms. Alexander’s recommendation of 4 to 5% of local revenues would translate into 2.2 to 2.8% on the rate of return for Bell Canada for the year 2000.
 

108. Ms. Alexander was Director of the Consumer Assistance Division of the Maine Public Utilities Commission at the time of the creation of the Maine quality of service incentive plan.
 That plan, which she herself designed, puts 3.4% of retail revenues at risk.
  This translates into 1.9% on the rate of return for Bell Canada for 2000.
 

109. In addition, the State of Vermont has put at risk an amount equal to between 5% and 6% of local revenues.
  This amount would translate into approximately 3% on the rate of return.

110. As the Commission is well aware, for the past generation, these two states have been at the leading edge of consumer protection in a wide array of measures.  Moreover, there is absolutely no evidence that any problems of over-provisioning have arisen.

111. Accordingly, we recommend that the Commission in this proceeding follow the recommendation of Ms. Alexander and the lead of these two highly respected jurisdictions in selecting the quantum for its service quality incentive plan.

A Move to Annual Average Results is Required to Address Key Elements

112. The Companies’ proposal relies upon penalty-free and penalty-ready methodology.  This is undesirable, for this methodology does not permit the attainment of the third or fourth key elements of a strong plan.

113. The reliance upon penalty-free and penalty-ready months is a flaw that lies at the heart of the proposal of the Companies.  The flaw is a direct consequence of the criteria that the Companies used to create their proposal.  Specifically, the flaw flows from the following, which the Companies erroneously selected as an objective:

In order to mirror the already established quality of service regime as much as possible, the assessment of penalties should be triggered by the same events that trigger exception reporting requirements.
 

114. As discussed in our Final Argument in detail, at paras. 272 to 284, it would be much preferable to adopt an annual average performance methodology, as advocated by Ms. Alexander.

115. This is true for two reasons.  First, such an approach would be much simpler to explain to customers.  Secondly, such an approach is much more consistent with Commission quality of service decisions.

116. We would note that, contrary to the fears of the Companies, the use of annual average results does not necessarily lead to a larger rebate to consumers at the end of the year.  On the contrary, the use of annual average results leads to smoothing the data more effectively than the Companies’ mechanism.  

117. For example, suppose that the standard for indicator A is 80%.  Suppose also that the performance of the ILEC for each of the first 11 months of the year is 80.1%.  

118. The company can report a figure of 78.9% for December and not suffer a penalty for that indicator.  This scarcely suggests over-provisioning. Thus, the use of annual average results fulfils the third and fourth key elements of a robust plan, without in any way detracting from the strength of the plan in relation to the first element.

Three Further Significant Refinements Should be Made at Once

119. The record of this proceeding clearly supports three further enhancements to the plan.  First, the results should be audited by Commission staff or an outside firm on a frequency that balances the cost of auditing against the need to have confidence in the data where significant financial consequences are at stake.

120. Secondly, easy dissemination of quality of service information is a pre-requisite to an environment where facilities-based competition can take hold.  The Commission should therefore require each ILEC to report the results of its service quality performance annually in a bill insert.
  

121. The format should be simple, and easy for a busy customer to read.  One good starting point would be the format of Table 3-5, at p. 3-34 of the evidence of AT&T. Ms. Alexander has proposed that a helpful template for the material to be sent to consumers is that developed by Puget Sound Energy.
  

122. Thirdly, we share the concern of Group Telecom about the inclusion of strikes in the list of exemptions from liability for penalties proposed by the Companies.
  We concur that the wish to see a gradual evolution of local telephony to a competitive model implies that strikes be dealt with on an equal footing by ILECs and CLECs alike.

123. Currently, a unionized CLEC faced with the difficult decision whether to settle a labour dispute or endure a strike must weigh in the balance the perception of, and potential loss of, customers to other service providers.  Under the Companies’ proposal, the ILECs would not be in the same position. 

124. To be sure, the Commission has consistently sought to avoid having a significant impact on the labour relations of regulated carriers. It is desirable to continue that tradition.

125. On the other hand, during a strike, a labour union would have the incentive to affect the performance of the company in several areas of service quality, such as the number of complaints, as reported in Indicator 5.1, for example.
 We submit that the best policy, in the circumstances, is to require that each ILEC seek an exemption order from the Commission for each event which it considers is beyond the reasonable control of the company.  

126. An application for exemption for such an event need not be lengthy.  Moreover, the deliberations of the Commission on such an application need not engage undue time or analysis by the Commission or its staff. 

Add Indicators to the Service Quality Incentive Plan

127. As noted in our Final Argument, at paras. 285 to 287, the methodology proposed by the Companies should also be enhanced by the inclusion of further Commission quality of service indicators: Community Isolation outage frequency and the two Customer Complaint indicators.
  No standards currently exist for these indicators.  

128. The creation of standards for these indicators and the appropriateness of including these indicators in the quality of service incentive mechanism should be explored as soon as practicable in the Consumer Rights proceeding. We advocate that the Commission commence a Consumer Rights proceeding by public notice issued concurrently with the release of the decision in this proceeding.
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