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Subject:
Part VII Application re Public Notice 2001-37 to extend on an interim basis the existing regime and to render all Utility segment rates interim – Reply Comments.

1. Pursuant to the procedures set out in a letter from Commission staff dated 17 December 2001 ("the Staff Letter"), AT&T Canada Corp. on behalf of itself, AT&T Canada Telecom Services Company and Call-Net Enterprises Inc., (collectively, "the Competitors") submits the following reply comments with respect to its application requesting the Commission to extend the parameters of the price cap regime, on an interim basis, and make all Utility segment rates interim effective 1 January 2002 pending a final decision in Public Notice 2001-37 (the Application).   

2. The Competitors have received comments from Aliant Telecom Inc., Bell Canada, MTS Communications Inc., (collectively, " Bell et al."), ARC et al., Rogers Wireless Inc. (RWI) and TELUS Communications Inc. (TELUS). 

3. Failure to address a particular allegation should not be construed as agreement on the part of the Competitors, particularly when such agreement would be contrary to the position and interest of the Competitors.

Introduction

4. The Application seeks a positive declaration by the Commission that the parameters of the regime established on 1 January 1998 will be extended, on an interim basis, until such time as the Commission has had an opportunity to render a decision regarding the new regulatory framework.  In making the Application the Competitors relied on Commission statements in public notices and decisions indicating that the end-date for the price cap regime established on 1 January 1998 was 31 December 2001.
  Therefore, to empower the Commission to implement any changes deemed necessary, at the outset of the new regime, the Competitors also requested that the Commission make all Utility segment rates interim effective 1 January 2002.  

5. ARC et al. and RWI support the Application.  These parties also fully expected the new regime to come into place 1 January 2002 and recognize that unless all Utility segment rates are made interim, the Commission will have no means of ensuring that there is an appropriate balance of consumer, competitor and ILEC interest from the outset of the new regime.  Indeed ARC et al. expressed surprise and dismay at the procedures set out in the Staff Letter of 17 December 2001 which extended the process for this Application to the end of January 2002. 

6. Bell et al. and TELUS (collectively, "the Incumbents"), on the other hand, have either misunderstood or have chosen to misrepresent the nature of the Application and the extent of the harm arising from an order making all Utility segment rates interim.  The Incumbents' opposition does not stem from any concern for the public interest but from an expectation that the new regulatory regime may be less favourable to them.  In other words the Incumbents are merely trying to shield themselves from what they believe will be a negative outcome.  

7. The following comments demonstrate that making all Utility segment rates interim will simply provide the Commission with the time needed to reach a determination and the flexibility to implement all or some of the facets of the new regime as early in 2002 as is possible. 

Harm to Incumbents vs. the Public Interest 

8. Contrary to the Incumbents' assertion, rendering all Utility segments rates interim will not create "uncertainty" resulting in harm to the Incumbents and their customers.  Such an assertion is ridiculous particularly since the Incumbents have, on more than one occasion, asked the Commission to make all rates interim.  The Competitors' submit that the alleged harm appears to be directly related to the Incumbents' expectations as opposed to any "uncertainty". 

9. The Incumbents are fully expecting that the parameters of the regulatory regime resulting from the price cap review initiated by Public Notice 01-37 will be less favourable to them than the previous regime.  TELUS enunciates this concern at length referring to both the AT&T Canada and Call‑Net Public Notice 01-37 proposals and the potential impact of these on TELUS' revenue stream
.  Despite the Incumbents' claims that the breadth of the proposals tabled in the Public Notice 01-37 proceeding make it impossible for them to predict the potential impact of a decision in this regard, Bell Canada has incorporated price cap expectations in its 2002 guidance to the investment community.  

10. As Bell Canada's president, John Sheridan, stated at the time the BCE 2002 guidance was released:

So, that's broadly, the overview of the Bell 2002 plan.  In terms of the high level numbers, which you've seen, we're in a position in terms of revenue guidance of 5% to 7% growth.  We're also in the position in terms of EBITDA guidance of 6% to 8% growth.  Those numbers do reflect, I'd have to say fairly prudent assumptions in terms of regulatory impacts that will come out in the spring, but nevertheless, those are our numbers.

…but first of all, number one, we've been prudent, as I said in the presentation, we feel we're being prudent on the regulatory assumptions.  So, the net regulatory impact we see, which of course will become fact, not speculation in the early part of 2002, will be negative on our bottom line.  I'd be happy to take you through in a lot of detail the specific assumptions, but if I did that, I think frankly, we'd be being a little bit irresponsible, because the decision hasn't even been made yet, and we don't want to influence a decision in terms of laying out in black and white some of the negative impacts we've assumed for obvious reasons.

11. It is apparent that the Incumbents are merely trying to shelter themselves, for as long as possible, from the negative impact they expect the price cap review decision will have on them.  While this is understandable it can hardly be construed as serving the public interest.  Further, as is demonstrated by Mr. Sheridan's statement, despite an expectation of a negative price cap outcome Bell Canada continues to forecast strong revenue and EBITDA growth. 

12. Rendering all Utility rates interim would not harm the Incumbents it would simply provide the Commission with the flexibility to implement changes to the regulatory framework deemed appropriate as close to the outset of the next regime as possible.

All Rates Interim is Not Interim Rate Relief 

13. The Incumbents have, at the very least, misrepresented the type of relief sought by the Competitors.  TELUS maintains that "…there are no legal grounds for the Applicants to request, or for the Commission to grant, an interim order in this case".
  TELUS makes this assertion on the basis that the remedy allegedly requested does not meet the criteria for interim relief outlined by the Supreme Court of Canada and the Commission.  Similarly Bell et al. has confused the Competitors' request to make all Utility segment rates interim with a TELUS request at issue in another proceeding
 to actually increase a rate on an interim basis.

14. TELUS incorrectly asserts that the legal test for all rates interim is the same as the legal test used to determine the need for interim rate relief.  TELUS has also alleged that such a request somehow constitutes a collateral attack of Decision 97-9. 

15. Ironically AT&T Canada (then Unitel), when arguing against TELUS' (then AGT) 9 November 1995 application for an order rendering all Utility segment rates interim, asserted that the application should be denied since TELUS did not meet the test found in Bell Canada, General Increase in Rates, Interim Rate Increases, Decision 80-7.  However, in approving TELUS' request the Commission stated:

As AGT correctly indicated in its reply to Unitel, the test outlined in that Decision relates to interim rate increases, and is therefore irrelevant to AGT's application at this stage.  Indeed, at this point, the Commission is only considering whether or not to make AGT's Utility segment rates interim; it is not yet in a position to determine whether or not an interim rate increase ought to be granted.

16. The Commission, when making this determination, commented that this approval would allow it time to make a determination on the matter of interim or final rate relief and in this regard stated:

Approval of this application to make Utility segment rates interim, however, would provide the Commission with the ability to give approval to a change in Utility segment rates taking into account the period commencing 1 January 1996.  In the circumstances, the Commission is of the view that granting, at this time, AGT's application to make its Utility segments rates interim is in the public interest.
  

17. Given the above and the fact that the Public Notice 01-37 proceeding was initiated to review the price cap regime established by Decision 97-9 and to set the parameters for the next regime, TELUS' allegations regarding the appropriate legal test and a collateral attack of Decision 97-9 are completely unfounded.

18. Bell et al. is also disingenuous on this point, claiming that it has consistently been opposed to making rates interim as evidenced by its opposition to TELUS' request to have the national subsidy requirement and associated 2002 percent revenue charge made interim pending a cost review.  However, as Bell et al. is fully aware,
 TELUS actually requested that the 2002 interim percent revenue charge be adjusted upward to reflect the relief requested in its review and vary application.
  TELUS' request, therefore, constitutes an interim rate increase.  Bell et al.'s submission in that proceeding clearly indicates that its concern relates less to the interim nature of the revenue charge and more to the immediate negative impact such an interim rate change would have on Bell et al.

19. In fact the 2002 percent revenue charge and total subsidy requirement are already interim.
  Therefore, the Commission could, if it so determined, retroactively change the 2002 revenue charge to reflect any adjustments made to loop and primary exchange service costs as a consequence of a review of TELUS' or any other ILEC's costs.  Hence, Bell et al.'s support or otherwise for TELUS in this regard is misleading and the comparison drawn between the two applications is irrelevant. 

The End Date of the Regime

20. The incumbents assert that no reading of the Commission's decisions could lead to a conclusion that the end date of the regime commencing on 1 January 1998 is 31 December 2001.  The Incumbents rely on an opinion expressed in the Staff Letter and the dates established for the annual price cap filings to support this assertion.

21. A plain reading of Decision 97-9, Public Notice 2000-99 and Public Notice 2001-37, among others, clearly indicates that the regime established on 1 January 1998 was intended to last four years.  ARC et al. and RWI also share this view.  It is somewhat surprising that TELUS has chosen to rely on the Staff Letter in this regard given its 13 August 2001 requests for Commission clarification of the Staff's 8 August 2001 determination on disclosures and deficiencies.  Moreover, absent the Application, in particular the Competitor's request for an expedited process, the Staff Letter would never have been issued. 

22. The Incumbents' reliance on the annual price cap filing is also misguided.  As indicated in Decision 97-9, the date of the annual price cap filing was established to accommodate data availability not to reflect the start date of the regime.
  These filings and approvals simply reflect adherence to the price cap constraints approved in Decision 97-9 and other decisions regarding exogenous factors.  As well, the date of the Commission's approval of the annual filings varied each year, therefore any reliance on these for an indication of the timing for the new regime is impossible.  For example, the approval dates of rate changes associated with the 4.5% exogenous adjustment for Decision 2000-745 and the 2001 price cap filings range from 30 March 2001
 to 14 May 2001.

Conclusion

23. The Incumbents' opposition to the Competitors' request to make all rates interim is not founded on any public interest or legal argument.  It is merely an attempt to shield themselves from what they anticipate to be a negative decision.  Granting an order to make all Utility segment rates interim is a means previously used by the Commission to ensure key stakeholders are held harmless without prejudicing the Commission's ultimate decision.  As such, the Competitors submit that the Commission should disregard the Incumbents' comments and render all Utility segment rates interim as early as possible in 2002.
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� 	See for example, Decision 97�9, Decision 97�18, Decision 98�2, Decision 2000�745 (paragraph 19), Decision 2001�238 (paragraph 31), Public Notice 2000-99, and Public Notice 2001�37.  


� 	TELUS, Comments, paragraphs 34 to 42.  At paragraph 40, TELUS overstates the impact of AT&T Canada's proposal on the ILECs.  In fact at paragraphs 6-6 and 6-13 of its evidence AT&T Canada estimated this impact to be between $500M-$600M, consequently the quarterly ILEC impact would be $125M-$150M not $170�270M. 


� 	Transcript of BCE CEO Business Review Conference, 12 December 2001, (8:45 a.m. EST).


� 	TELUS, Comments, 16 January 2002, paragraph 44. 


� 	TELUS, Application to Review and Vary Decision 2000-745 and Decision 2001-238, 14 September 2001.


� 	CRTC Letter, 14 December 1995, Re: Application by AGT Limited (AGT or the company) to Make Utility Segment Rates Interim.


�	CRTC Letter, 14 December 1995, Re: Application by AGT Limited (AGT or the company) to Make Utility Segment Rates Interim (erroneously referred to as 12 December 1995 letter in Decision 96-4). 


� 	Bell et al., Comments on TELUS' Application to Review and Vary Decision 2000-745 and Decision 2001-238, 14 September 2001, paragraph 18.


� 	TELUS, Application to Review and Vary Decision 2000-745 and Decision 2001-238, 14 September 2001.


� 	Order 2001-876, Interim 2002 revenue-percent charge, national subsidy requirement and procedures for the revenue-based contribution regime.


� 	Decision 97-9, Price Cap Regulation and Related Issues, paragraphs 40 and 41.


� 	Approval date for Tariff Notice No. 6557 – Bell Canada's residential rate increase.


� 	Approval date for Tariff Notice No. 455 – MTS 2001 Price cap filing – Service rate increases for Manitoba.
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