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15 November 2001

Ms. Ursula Menke

Secretary General

Canadian Radio-television and

  Telecommunications Commission

Ottawa, Ontario

K1A 0N2

Dear Ms. Menke:

Subject:
Public Notice 2001-37:  Price Cap Review and Related Issues; Application for Cost by ARC et al

 AUTONUM 
Aliant Telecom Inc., Bell Canada, MTS Communications Inc., and Saskatchewan Telecommunications Inc. (collectively, the Companies) have received the application for costs of ARC et al in the above‑noted proceeding, by letter dated 2 November 2001.  With two exceptions, the Companies do not oppose ARC et al's claim for costs.  The Companies reserve the right to comment on the amounts claimed and on the allocation of those amounts among respondents on receipt of the bill of costs and affidavit of disbursements from the applicant. The Companies agree with ARC et al that any costs awarded should be allocated among the parties named by ARC et al, in proportion to their interest in the proceeding.

 AUTONUM 
While generally in agreement with ARC et al's claim for costs, the Companies do oppose any claim for costs on account of Ms. Barbara Alexander and Dr. Trevor Roycroft.

 AUTONUM 
The Companies submit that Ms. Alexander did not participate in the proceeding in a responsible manner and did not contribute through her evidence and interrogatory responses to a better understanding of the issues by the Commission.  Indeed, the Companies believe that on the issue of service quality, Ms. Alexander actually impeded the Commission's understanding and imposed an unnecessary burden on other participants.

 AUTONUM 
The evidence put forward by Ms. Alexander in ARC et al's 20 August 2001 evidence contained a number of unsubstantiated and misleading claims on the effect of price cap regulation on service quality in some U.S. states.  Ms. Alexander's evidence also included a poorly explained and incorrect formula that was the foundation of a proposed penalty system for telephone companies failing to meet quality of service standards. 

 AUTONUM 
In the Companies' submission, Ms. Alexander's responses to the Companies' interrogatories did not further an understanding of the issue.  In response to questions asking Ms. Alexander to support her sweeping generalizations regarding the forms of regulation and service quality in certain U.S. states, Ms. Alexander either did not answer the question that was asked or indicated that she simply had no evidence to support her conclusions.

 AUTONUM 
An example which is not atypical of Ms. Alexander's participation, can be found in ARCetal(The Companies)31Aug01-15 PC.  In her evidence, Ms. Alexander stated that "…several states that did not adopt a Q-factor or Service Quality Index in the early price cap plans that were adopted for U.S. West (now Qwest) found themselves in a multi-year litigation effort to document violations and assess penalties, during which time the service quality continued to deteriorate rapidly."  To this statement, Ms. Alexander appended a footnote in which she referred to the Montana regulator's experience with US West.  To explore this statement further, the Companies, in the above referenced interrogatory, asked Ms. Alexander to indicate when US West had entered into price cap regulation in Montana.  In her 13 September 2001 response to this interrogatory, Ms. Alexander replied:

"After a review of her files, Ms. Alexander cannot now document the form of regulation which US West was subject in the early 1990's in Montana."

 AUTONUM 
After being directed by the Commission to file a further response to this interrogatory, Ms. Alexander admitted in her 10 October 2001 response that "Qwest [formerly US West] is not under a price cap regime in Montana."  In fact, US West/Qwest has always been under rate base/rate of return regulation in the state of Montana.   

 AUTONUM 
Ms. Alexander's evidence was wrong and misleading in other respects.  For example, in ARC et al's 20 August 2001 evidence, Ms. Alexander claimed that:

"…the 13 states served by US West (now Qwest) have endured over a decade of poor service quality that began to be documented in the early 1990's after most of the states adopted a multi-year alternative rate plan, most of which did not contain a QOS Factor or other direct linkage to service quality performance."

 AUTONUM 
It was not until her third response to Companies' interrogatory ARCetal(The Companies)31Aug01-17 PC that Ms. Alexander finally provided information which showed that, of the thirteen states to which she referred, only four states regulated US West under price cap regulation prior to 1995, while two other states applied alternative forms of regulation.  Nor was Ms. Alexander able to support the implication in her statement that quality of service problems were linked to price cap regulation.

 AUTONUM 
Ms. Alexander's proposed Quality of Service factor provides an additional example of participation that was neither responsible nor helpful to an understanding of the issues.  The Companies commented extensively on Ms. Alexander's methodology underlying her proposed Quality of Service factor in The Companies Exhibit #45 (filed in response to CRTC Exhibit #6).  In that undertaking, the Companies pointed out that Ms. Alexander's methodology was difficult to understand, incomplete and contradictory.  Of particular concern was the formula provided for computing "points incurred for service quality failure", which constituted an integral part of Ms. Alexander's proposal.  The formula provided by Ms. Alexander could not be made to work mathematically, let alone as part of a coherent regulatory framework.

 AUTONUM 
As the Commission will recall, Ms. Alexander did not appear to testify at the hearing.  Contrary to the City of Calgary's characterization in its Final Argument that Ms. Alexander's evidence was "unchallenged" during the hearing, from the Companies' interrogatories the Commission is in the position to draw the opposite conclusion.  The parties opposed in interest to Ms. Alexander's filed testimony concluded that it would serve no useful purpose to cross‑examine Ms. Alexander.

 AUTONUM 
To function properly, the regulatory process depends on parties advancing coherent arguments based on reliable evidence.  The process cannot operate effectively when conjecture and innuendo is presented as fact, unsupported by evidence.  Ms. Alexander's misleading statements and lack of supporting evidence did not contribute to a better understanding of the issues in the proceeding.  Her evasive responses to the Companies' questions probing gaps in her evidence was unhelpful to the proceeding.  The Companies submit that Ms. Alexander was neither responsible nor helpful in this proceeding and that no costs should be awarded on her account.

 AUTONUM 
It is important to note that the Companies' objection to Ms. Alexander's costs is based on the quality of her evidence and not on the position she took.  The Companies frequently consent to pay the costs of experts that present well-reasoned and supported positions that the Companies fundamentally oppose.

 AUTONUM 
The Companies also have reservations regarding the evidence of Dr. Trevor Roycroft on productivity.  While Dr. Roycroft was responsible in his conduct, the Companies submit that his evidence did not contribute to a better understanding of productivity.  The Companies' full critique of Dr. Roycroft's evidence can be found in Appendix C of the Companies' Final Argument in this proceeding.  In summary, the Companies submit that Dr. Roycroft's analysis cannot be given any weight because of three flaws, any one of which is fatal to the analysis.  The state level data used by Dr. Roycroft to estimate TFP growth was unreliable.  The methodology used to estimate TFP growth was overly simplistic and in some cases, wrong.  The regression results were neither plausible nor credible.

 AUTONUM 
As the Companies showed in cross-examination, by simply changing Dr. Roycroft's technology variable from fibre kilometres to a simple time trend, Dr. Roycroft's results not only changed substantially but actually reversed direction.  The Companies did not perform this analysis to prove that price cap regulation actually decreases productivity (as these results would seem to indicate).  Rather, the intent of this exercise was to show how sensitive Dr. Roycroft's model is to the input variables chosen and that, ultimately, his results must be regarded as suspicious and unreliable.

 AUTONUM 
The Companies submit that Dr. Roycroft's evidence is seriously flawed.  Accordingly, the Companies submit that any costs awarded to ARC et al should also be reduced to reflect these serious flaws in Dr. Roycroft's evidence on productivity.

 AUTONUM 
Finally, as noted in the application for costs, the applicant co-ordinated their interventions with other consumer groups and the City of Calgary with respect to pre-filed evidence and with BCOAPO et al in respect of cross-examination and argument.  The Companies submit that the shared costs (particularly expert costs and other disbursements) must be allocated among the parties and that ARC et al can only claim for its portion of shared costs.  To the extent that shared costs are allocated to the City of Calgary, the Companies submit that pursuant to long established CRTC cost policy, the City of Calgary is a sufficiently funded intervener and not entitled to costs.

 AUTONUM 
A machine-readable file copy of the letter is provided via Internet to the Commission and interested parties.

Yours truly,

Denis E. Henry

Vice-President 

Regulatory Law

c.c.:
CRTC Regional Offices


The Companies


P. Lawson, ARC et al
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