August 22, 2001

Ms. Ursula Menke

Secretary General

Canadian Radio-television and 

 Telecommunications Commission

Ottawa, On

K1A 0N2

Dear Ms. Menke:

Subject:
Telecom Public Notice CRTC 2001-37 – Price cap review and related 


issues – The Companies’ Non-Compliance with the Commission 


Staff’s letter dated 8 August 2001

We are writing to seek the Commission’s enforcement of a determination dated 8 August 2001 relating to requests for disclosure and further responses to interrogatories (the “Determination”).  Specifically, in the Determination, Commission staff ordered The Companies to “provide a full response” to an interrogatory posed by both Call-Net Enterprises Inc. (“Call-Net”) and Group Telecom Services Corp. (“Group”) regarding Bell Nexxia’s pricing of services obtained from Bell Canada.  In Call-Net’s respectful submission, the supplemental response provided by the Companies 13 August 2001 is an evasive non-response that should not be permitted to stand.

Both Call-Net, in The Companies(Call-Net)26Jun01-1007(d) PC and Group, in The Companies(GT)26Jun01-12(xi) PC, asked:

(a) whether affiliates operating as facilities-based carriers/Bell Nexxia have resold local exchange facilities/retail services at prices below the ILEC’s tariffed rates/non-tariffed rates plus mark-up; and
(b) if so, to provide details of such instances or practices.
The full text of these interrogatories is reproduced as Appendix A to this letter.
Although these interrogatories were initially challenged by The Companies, the Determination required The Companies to “provide a full response”.  Instead, The Companies provided the following response:


“Bell Nexxia pricing practices were provided in confidence to the Commission as 
part of the Part VII application by Call-Net in 2000 on the pricing of interexchange 
voice services by Bell Canada and Bell Nexxia.  Release of this information on 



the public record would reveal the marketing practices of Bell Canada and its 
affiliates, thereby causing Bell Canada specific direct harm.

 
There may have been instances in the past where the Bell Nexxia pricing policy 
has not been followed.  However, the internal governance process, now in place 
for all retail bids, formally reviews each bid to ensure compliance with financial, 
legal, marketing and other corporate business directives.  Under this governance 
procedure, called the Sales Opportunity Sanction Process, bids which do not 
conform to Bell Nexxia’s pricing policy are not condoned.”

As will readily be seen, this answer violates the Determination in a number of ways:

· it claims confidence for something ordered to be answered;
· it mischaracterizes the interrogatories by focusing only on Group’s request for information regarding “practices”;
· it completely ignores the heart of the interrogatories – the request for specific details of instances of below-cost pricing by affiliates/Bell Nexxia;
· it provides only a vague implicit recognition that “there may have been instances in the past where the Bell Nexxia pricing policy has not been followed”, without  indicating (i) the content of that policy, and (ii) whether the Companies can even confirm that this policy was not followed, let alone whether Bell Nexxia was indeed pricing services at below their cost;
· it states that there is now an internal governance process to review bids, but provides no information regarding whether that review addresses the competitors’ concerns; and
· it provides no relevant information about the relevant consequences pursuant to the Sales Opportunity Sanction Process, other than to state that under that policy certain bids “are not condoned”.









In Call-Net’s view this “response” cannot be permitted to stand.  As noted in Call-Net’s evidence in this proceeding dated 20 August 2001, the strengthening of competitive safeguards is crucial to ensuring the sustainability of competition.  In Call-Net’s submission, it is fundamentally important that all parties to this proceeding have the information necessary on which to base the debate concerning the need for, and design of, the relevant competitive safeguards.  Specifically, this information is necessary in order to assess the requirement for an extension of the imputation test to require the ILECs to ensure that their in-territory affiliates do not resell services purchased from them at rates below imputation test levels.

Sincerely,

Don Bowles

V.P. Regulatory Affairs

Call-Net Enterprises Inc.

Attachment

cc. Interested Parties to 2001-37

Appendix A

The Companies(Call-Net)26Jun01-1007 PC

(d)
Reference the following statement on page 2 of Companies(CRTC)27Apr01‑802 
PC:

Sound business practices require firms generally to price their products to at least cover incremental costs of supply. … to attract and retain investment, prices will have to exceed incremental costs by a sufficient mark up.

i) Has Bell Nexxia ever sold any "retail" services at a price that is below the tariffed rates charged by Bell Canada to Bell Nexxia for services identified in b) above?  If so, provide details.

ii) Has Bell Nexxia ever sold any "retail" services at a price that is below the non-tariffed rates plus mark-up charged by Bell Canada to Bell Nexxia for services identified in c) above?  If so, provide details.
The Companies(GT)26Jun01-12 PC

xi) Indicate whether affiliates operating as facilities‑based carriers have resold the tariffed local exchange facilities (including local private line facilities) and local exchange services of their affiliated ILEC at prices which are below the ILEC's tariffed rates, either in the context of stand‑alone pricing or bundled 
pricing.  Provide details of any such instances or practices, identifying the affiliate and tariff items/services in question.

***END OF DOCUMENT***

