September 18, 2001

Ms. Ursula Menke

Secretary General

Canadian Radio-television and

Telecommunications Commission

1 Promenade du Portage

Hull, Quebec

K1A 0N2

Dear Ms. Menke:

Re: Public Notice CRTC 2001-37 – “Price Cap Review and related issues” –        procedural matters

1. Call-Net Enterprises Inc. (“Call-Net”) wishes to comment on the Companies’ letter dated August 13th 2001 (“the Companies’ Letter”) and Telus’ letter dated August 14th 2001 (“Telus’ Letter”)

2. In the Companies’ Letter, the Companies seek confirmation of four elements of the Commission’s Decision 2001-582 (the “Decision”), which itself confirmed elements of the scope of the proceeding confirmed in Public Notice CRTC 2001-37.  Call-Net notes that the issues raised in the Letter pertain to the submissions filed by Call-Net and Group Telecom on August 20, 2001.  We think it a fair inference that the Commission was aware of these submissions when it issued the Decision and therefore, that the Decision addressed the issues being raised in essence a second time by the Companies and Telus.  Call-Net submits that the Commission’s determinations in this regard set out in the Decision were clear.  However, in order to assist the Commission to address the confusion and misinterpretations contained in the ILECs’ letters,  Call-Net nonetheless sets out its understanding of the Decision below.

3. At paragraph 2 of the Letter, the Companies ask, in light of the Decision’s confirmation that “changes to the imputation test are not being considered in this proceeding”, whether a certain portion of Call-Net’s evidence is outside the scope of the proceeding.  The portion referred to by the Companies is at paragraph12, bullets 2 and 3, paragraph 99, items Vii) and viii) and section 10, paragraphs 212 to 218 of Call-Net’s evidence.    

4. Call-Net notes that the portions of the evidence located at paragraphs 12 and 99 are merely summaries of Call-Net’s proposals.  In addition, paragraph 12, bullet 2, has nothing whatsoever to do with the imputation test.  As well, the Companies’ reference to section 10 does not concord with their reference to paragraphs 212 to 218, which are found in section 11.  

5. The Companies’ confusion regarding Call-Net’s evidence notwithstanding, the actual text of Call-Net’s proposals related to the imputation test are set out in section 10.  In section 10.1 (paras. 198-209), Call-Net proposes specific changes to the imputation test itself.  Call-Net appreciates that the Decision, which states at paragraph c), “Changes to the imputation test are not being considered in this proceeding”, effectively excluded section 10.1 of its evidence from the proceeding.   

6. The portion of Call-Net’s evidence referenced in the Companies’ Letter – Section 11 – Affiliate Pricing (paras. 212-218) – does not propose changes to the imputation test.  Rather,  this portion of Call-Net’s evidence clearly requests that ILECs ensure, “that their affiliates operating within the same territory as the ILEC’s traditional serving territory ... do not offer services at rates which the ILEC itself could not offer due to the imputation test requirements.”  Call-Net understands this to be clearly within the scope of this proceeding, as confirmed by the Decision in paragraph e), where the Commission states, “The Commission considers that the activities of in-territory affiliates are relevant to the state of competition within markets for local services, and consequently to the pricing flexibility determinations to be made in this proceeding”.

7. At paragraph 3 of the Companies’ Letter,  the Companies ask whether paragraph 12, bullet 3, sections 9.2.1 and 9.2.2 (paragraphs 185 to 197) of Call-Net’s evidence is outside the scope of this proceeding.  Again, the Companies have made reference to the wrong portion of the executive summary of Call-Net’s evidence.  Nonetheless, Call-Net’s reading of the Decision indicates that paragraphs 185 to 197 are clearly outside the scope of the proceeding.

8. Paragraph 4 of the Companies’ Letter, which refers for the second time to paragraphs 212 to 214 and 217 to 218 of Call-Net’s evidence (see paragraph 7, above), attempts to have the Commission’s statement in paragraph (e) of the Decision, i.e., that “The Commission considers that the activities of in-territory affiliates are relevant to the state of competition within markets for local services, and consequently to the pricing flexibility determinations to be made in this proceeding” read very narrowly, in a manner so as to exclude even the possibility of imposing constraints on the activities and prices of affiliates.  This is one of the more disingenuous attempts by the Companies to stifle this proceeding.  Regardless of whether this interpretation of the Commission’s language is even tenable, however, Call-Net notes that those portions of its evidence being referenced clearly go to the heart of the pricing flexibility enjoyed by the ILECs.  The specific ILEC behaviour sought to be  constrained by Call-Net’s proposal is the pricing of services below a price floor.  The fact that Call-Net proposes to restrain the ILECs from using affiliates in this conduct does not change the character of the proposal, which relates to the ILECs’ pricing flexibility.  

9. Paragraph 5 of the Companies’ Letter and paragraphs 4 through 6 of Telus’ Letter, all seek to get more confirmation regarding the extent to which the Decision 97-8 framework are “in play” in PN 2001-37 (Telus’ language).  Call-Net observes that  the ILECs’ requests suggest essentially that every time the Commission initiates a proceeding, it must catalogue every previous decision which might, in some way, be affected by the current proceeding.  Clearly this is incorrect.  The Commission need not define the scope of its proceedings by exhaustively listing every element of the existing regime that might be affected by its determinations, as suggested by the ILECs.  Rather, the Commission must provide notice of what issues are within the scope of the current proceeding.

10. Call-Net submits that the Commission has clearly met the test that it provide notice of the issues within the scope of the proceeding.  If it wasn’t clear to the ILECs from PN 2001-37 (which Call-Net again maintains it ought to have been, given references in that public notice to both competitor and competitive services), then the Decision clarifies the scope of the proceeding, particularly in paragraphs (b) and (f).  If the Commission feels the need to put an end to the ILECs’ serial requests for clarification, then Call-Net recommends the Commission explicitly rule Call-Net’s carrier services proposal to be in scope.

Yours very truly,

Don Bowles

V.P. Regulatory Affairs

Call-Net Enterprises Inc.

cc. PN 2001-37 Distribution List
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