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Secretary General

Canadian Radio-television and
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K1A 0N2

Dear Ms. Menke:

Subject:
Public Notice CRTC 2001-37 - Price cap review and related issues – AT&T Canada Requests for Disclosure

1. This letter is filed by TELUS Communications Inc. (“TELUS” or the “Company”) in response to two letters.  The first is a letter dated 18 June 2001 filed by AT&T Canada Corp. (“AT&T”) requesting the out of process disclosure of certain information filed in confidence with the Commission by TELUS in evidence and interrogatory responses filed on 31 May 2001, pursuant to Public Notice 2001-37, Price Cap Review and Related Issues, 13 March 2001 (“PN 2001-37”).    The second letter, dated 29 June 2001, is a Commission letter which directs that TELUS and the other ILECs claiming confidentiality (for the interrogatory responses considered in the AT&T letter) file written responses to AT&T’s request for public disclosure by 9 July 2001.

2. This letter constitutes TELUS’ written response to AT&T’s request for disclosure dated 18 June 2001.  AT&T requested the public disclosure of responses (or portions thereof) to five Commission interrogatories answered by TELUS on 31 May 2001.   The Company’s written response is set out below.

TELUS(CRTC)16Mar01-201

3. In this interrogatory, TELUS was asked to provide average monthly bill data at existing rates for residence individual line subscribers by rate sub‑bands, if applicable, and overall, broken down into basic exchange access, mandatory extended flat‑rate calling, 9-1-1 service and message relay, and optional Utility segment services.

4. TELUS claimed confidentiality for those portions of the response detailing average monthly billing information for optional Utility segment services (broken down by sub-band) as well as for the overall monthly billing figure (also broken down by sub-band).  TELUS’ arguments against the disclosure of the information are detailed below.

5. First, AT&T argued that it requires the information in order to “properly assess the appropriateness of the current implicit contribution target included in the calculation of the TSR.”
  TELUS submits that the calculation of the TSR is outside the scope of this proceeding and is unnecessary for a review of the current price cap regime.  A plain reading of PN 2001-37 discloses no basis for such a disclosure.  Furthermore, TELUS fails to see how the information requested by AT&T would be of any assistance in assessing the "appropriateness of the current implicit contribution target".  To make such an assessment, AT&T would need to make an assessment of the amount of contribution derived from optional services and that would require an assessment of the margins from these services.  This result cannot be obtained from a disclosure of the information requested by AT&T.  The information requested by AT&T will be of little use to AT&T or any other party for the purpose alleged by AT&T.  However, its disclosure will cause specific direct harm to TELUS.

6. Second, TELUS has filed a tariff notice with the Commission for the provision of optional local services on a wholesale basis.  As such, if this tariff is approved by the Commission, competitors could enter the market for optional local services in competition with TELUS and this specific market could become highly competitive.  Consequently, maintaining the confidentiality of the revenue information provided in this interrogatory response is crucial as public disclosure of this information would provide potential competitors in this market with overall revenue information and revenue information disaggregated at the band level.  

7. Third, AT&T notes that TELUS has disclosed optional revenue information to its investors (and proceeds, from this insight, to argue for the present disclosure).  The situations are not comparable.  The information released by TELUS in its first quarter investor brief is highly aggregated, whereas the information provided in response to the interrogatory is highly disaggregated and would provide competitors with information specific to markets where entry is already underway or is being considered.  The information provided to the investment community covers revenues for voice enhanced services for both residential and business customers while the information in this response is specific to the residential market.  TELUS considers that any disaggregation of this information, including release of aggregate optional local service revenue for all bands or for high-cost bands, would cause the company specific and direct harm.

8. For the reasons noted above, the Commission should not publicly disclose those portions of the response to TELUS(CRTC)16Mar01-201 which were filed in confidence.

TELUS(CRTC)16Mar01-405

9. In this interrogatory, the Commission directed TELUS to provide SRB results for the years 1997-2000, as well as an estimate of SRB results for 2001.  TELUS filed portions of the response to the interrogatory in confidence on the basis that (i) specific direct harm would be occasioned by the disclosure and (ii) that public disclosure would reveal financially sensitive information not yet available to the TELUS’ shareholders.

10. The Commission should continue to maintain the confidentiality of the Split Rate Base (“SRB”) information filed for 2000 and 2001.  SRB results are normally filed with the Commission and placed on the public record at the end of the third quarter for the previous year.  TELUS has a legitimate expectation that the Commission will not arbitrarily depart from this practice.
  The Company maintains that there is no valid reason to change this filing schedule based on AT&T’s request for disclosure.  Moreover, the fact that Bell, the Aliant companies and MTS have placed 2000 SRB results on the public record is irrelevant.  The decisions taken by these companies do not grant, to the Commission, a license to depart from its established practices concerning the collection and disclosure of SRB information.

11. The confidentiality of the year 2001 SRB results should clearly be maintained.  The Commission has always recognized the sensitivity of this information and has not required the release of forecast SRB information in the past.  The release of forecast SRB results, which include a forecast of net income and return on common equity, could cause TELUS specific and direct harm (by, among other things, causing the Company to potentially run afoul of applicable securities regulations).  

12. The harm that will be occasioned by the release of this sensitive financial information far outweighs the public interest in its disclosure.  Consequently, the Commission should not publicly disclose those portions of the response to TELUS(CRTC)16Mar01-405 which were filed in confidence.

TELUS(CRTC)16Mar01-407
13. In this interrogatory, the Commission directed TELUS to provide for each of the years 1998 to 2001, the actual/estimated Utility segment revenues broken down into:

a)
capped residential services,

b)
capped business services,

c)
other capped services,

d)
competitor services,

e)
9-1-1 and message relay services,

f)
contribution,

g)
optional services, and

h) other uncapped services

TELUS filed its response to the interrogatory in confidence.  AT&T argued that the above-noted information should be placed on the public record.

14. AT&T argues that the release of this information is required for parties to make an assessment of the impacts of the current basket structure on market participants and to analyze alternative basket structures.  However, the information for which AT&T requests disclosure is of little if any use in such analyses.  Basket structures are not determined on the basis of segment revenues, and this information cannot help to assess the appropriateness of either the current or any proposed structures.

15. The public disclosure of this sensitive financial information will, however, cause TELUS specific and direct harm.  The Commission’s consistent past practice with respect to this type of information supports TELUS’ position.  The Commission has consistently maintained revenues for the various price cap baskets in confidence in the annual price cap filings.  If the Commission rules that disclosure of the requested information is in the public interest, current and potential competitors will have access to a time series of data that will allow detailed analysis of market growth for various market segments.  This information will help competitors, like AT&T itself, to better target its marketing campaigns and market entry strategies, thereby causing specific direct harm to TELUS.

16. Release of the requested information would also enable an individual competitor, like AT&T, to better verify its market share for services within a service basket, which could enable it to change marketing strategies and cause TELUS specific and direct harm.

17. Accordingly, the Commission should not publicly disclose the response to TELUS(CRTC)16Mar01-407 and, in particular, forecast revenue information or revenue information for service sub-baskets where competition or the threat of competition exists.

TELUS(CRTC)16Mar01-700
18. In this interrogatory, TELUS was directed to provide its subsidy requirements for 2002 for each high-cost band, with and without consideration of Service Improvement Program (SIP) costs.  The calculations were to be based on the average residential costs for each high-cost band as set out in Decision 2001-238, including proposed adjustments for 2002 increase factors, productivity offset and estimated revenue charge.

19. TELUS filed portions of the response to this interrogatory in confidence, including information relating to the Company’s Primary Exchange Service (“PES”) costs.  AT&T argued that the Company’s band-specific PES should be publicly disclosed.

20. As a result of the Commission’s recent ruling concerning the disclosure of ILEC PES cost information, TELUS will be disclosing the band-specific PES costs originally filed in confidence in Attachment 1 (at page 1) to this interrogatory response.

TELUS(CRTC)16Mar01-801

21. In this interrogatory, TELUS was directed to provide for each of the years 2000, 2001 and 2002, total revenues for each competitor service and a breakdown of these revenues among services provided to competitors, to affiliates and to the company's Utility segment.  TELUS filed this information in confidence with the Commission on the basis that its disclosure would harm the Company.  AT&T argued that this information should be publicly disclosed.

22. AT&T asserts that that a claim of specific direct harm cannot be supported because there are virtually no competitive alternatives to the services in question and will not likely be any alternatives in the near future.
  Interestingly, AT&T provides no arguments as to why confidentiality should not attach to the information.  Instead, the company just baldly asserts that there is no competition for the relevant services, so no harm could possibly be occasioned by the public disclosure of the information in question.

23. A quick glance at the AT&T CLEC tariff suggest that its statements about a lack of competitive alternatives are false.  Many of the competitor services offered by TELUS in Alberta and British Columbia are also offered by AT&T  (and other providers like Group Telecom and Call-Net).  Moreover, some of the services (like support structures) are offered by non-telecom industry competitors as well.  Clearly, there are competitive alternatives for the services in question.

24. Disclosure of this information will, very emphatically, cause specific direct harm to TELUS.  The information is sufficiently detailed that it will allow competitors (existing and new) to better gauge their market positions relative to TELUS and other competitors.  The information will also allow competitors to revise their business plans to the detriment of TELUS.  Importantly, the information concerning TELUS’ affiliates will enable competitors to very specifically assess the extent of the Company’s progress (and key elements of its cost structure) outside its traditional operating territories.

25. Ultimately, this information is not required (at the level of disaggregation requested by AT&T), for effective participation in this proceeding.  The harm that will be occasioned by its disclosure clearly outweighs the public interest in this particular instance.  Accordingly, the Commission should not publicly disclose those portions of the response to TELUS(CRTC)16Mar01-801 which were filed in confidence.

Conclusion

26. The Commission should reject AT&T’s requests for further disclosure.  In TELUS' view, none of the information requested by AT&T is required for the purposes suggested by AT&T.  However, all of the information would serve AT&T's competitive interests both in TELUS' traditional operating territory and in the new regions of Canada where TELUS is entering as a CLEC, in competition with AT&T and other parties to this proceeding.  The disclosure of the information filed in confidence by TELUS will cause the Company specific direct harm which clearly outweighs the public interest in the disclosure of the information (to the extent that the information in question is even required to arrive at a determination in this proceeding).

Yours truly,

Original signed by Willie Grieve

Willie Grieve,

Vice President,

Government and Regulatory Affairs

c.c.
PN 2001-37 Interested Parties List

� AT&T Canada Letter, 18 June 2001, Attachment 1, paragraph 22.


� The doctrine of legitimate expectation has been recognized by the Canadian courts. As applied in Canada, the doctrine takes into account the promises or regular practices of the administrative decision-maker and provides that it will be generally unfair for them to act in contravention of representations as to procedure, or to backtrack on substantive promises without according significant procedural rights: see Baker v. Canada, [1999] 2 S.C.R. 817, at 839.


� AT&T Canada Letter, 18 June 2001, Attachment 1, paragraph 42.


� One necessary implication of this argument is that if there is competition, harm will be occasioned by the disclosure.
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