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Refer to section 6.4.1.1 of the Companies’ evidence where the companies proposed a competitive test to determine when it would be appropriate to remove upward pricing constraints from a tariffed service.  Provide TELUS’ views on the appropriateness of:

a)
the application of such a test to be used to change the regulatory treatment of tariffed services during the price regulation period; 

b)
the 30%/5% threshold levels proposed by the Companies (i.e., that alternative services must be available to 30% of customers in the relevant market, and that 5% of the relevant market has been lost to competitors who are not pure resellers); and

c)
for local access services, using the band within which service is offered as the choice for the relevant market.

ANSWER

a) – c)
TELUS agrees with the Companies that when there is evidence of competition for a tariffed service in a band with an upward pricing constraint, the upward pricing constraint should be removed for the band.  While the relevant market for this determination from an antitrust perspective may be broader than a band, for the purpose of changing the regulatory treatment of a tariffed service, TELUS submits that making this change by band is a reasonable approach.  If a competitor can provide service in one part of a band, it should be possible for competitors to provide service throughout the band, as the cost and revenue characteristics are similar throughout each band.  An upward pricing constraint on the ILEC’s service price is no longer necessary in this circumstance.  Furthermore, the Commission’s accommodative entry policies, and in particular the availability of underlying service from the ILEC at regulated prices, will serve to limit the ILEC’s ability to increase price above the market level.  Consequently, TELUS finds the 30/5% rate proposal by the Companies to be unnecessarily restrictive.

If the Commission wishes to adopt such a rule, TELUS finds that implementing a numerical test may be difficult.  For example, while the 30% rule in the cable market is reasonably easy to measure, it is likely to be much more complicated to measure in telecommunications markets because it will be difficult to verify the number of customers that a competitor is prepared to serve.  With regard to the 5% rule, it will again be difficult to verify the number of customers that a competitor is actually serving, although the Commission’s annual information gathering process should assist in this regard.







