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Dear Ms. Menke:

Subject:
Public Notice CRTC 2001-37 - Price cap review and related issues – Response to Requests for Disclosure and Further Response

1. This letter constitutes the written response of TELUS Communications Inc. (“TELUS” or the “Company”) to requests for further responses and requests for disclosure received by the Company from: ARC et al (“ARC”), AT&T Canada Corp. (“AT&T”), Call-Net Enterprises Inc. (“Call-Net”), the City of Calgary (“Calgary”), GT Group Telecom Services Corp. (“GT”) and Rogers Wireless Inc. (“RCI”).

2. TELUS’ written responses are detailed below.

TELUS(CRTC)27Apr01-801 (a, b)

3. In the request for disclosure made by GT on July 23, 2001, GT requests disclosure of the total revenues associated with competitor services provided to the Utility segment and total revenues associated with competitor services provided to affiliates (excluding wireless access services).  TELUS notes that this disclosure request by GT echoes that which was previously made by AT&T.  In particular, AT&T requested that, at minimum, the ILECs be required to disclose total competitor services revenue broken down into services provided to competitors, to affiliates and to the company’s Utility segment.  The Commission, in its disclosure ruling dated July 18, 2001, directed the ILECs to disclose, for each competitor service, the total competitor service revenues from competitors and total competitor service revenues from all sources.  The Commission’s ruling in effect preserved the confidentiality claim with respect to any further breakdown of competitor services revenues between those received from affiliates and from the Utility segment.

4. GT claims that “harm from disclosure of the requested information will be limited, at best” and that “the disclosure ordered by the Commission in respect of these interrogatories in its 18 July 2001 letter will already permit intervenors to make inferences regarding the total market size for competitor services.

5. In TELUS’ view, the information that the Commission ordered to be disclosed in its 18 July 2001 letter was very significant.  TELUS filed a revised version of this interrogatory response on July 23, 2001, which disclosed the revenues from competitors for each competitor service, as well as the total competitor service revenues from all sources.  Any further disclosure of the remaining confidential information would cause the Company specific and direct harm as the competitors would then know, or would easily be able to derive, their market positions relative to particular affiliates of TELUS.  

6. Finally, the information requested by GT is not required for any purpose associated with determining the price cap parameters for the next price cap term. .  TELUS therefore submits that the further disclosure requested by GT is not warranted. 

TELUS(CRTC)26Jun01-1105

7. In this interrogatory, the Commission asked TELUS to provide the Utility segment contribution expense reduction due to a reduction in contribution revenue-percentage charge from 4.5% to 1.5%.  TELUS filed the information in confidence with the Commission. 

8. Call-Net and GT asked the Commission to require the disclosure of the information filed in confidence.

9. As a result of the Commission’s 18 July 2001 ruling, TELUS hereby undertakes to file a revised version of interrogatory response TELUS(CRTC)26Jun01-1105 to disclose the information originally filed in confidence.  That revision will be filed at the time prescribed by the Commission for any follow-up filings resulting from this process.  

TELUS(CRTC)26Jun01-1201

10. AT&T requests disclosure of average monthly rates by band for residence individual line service, business individual line service and other business primary exchange or multi-line service. TELUS will provide this information, as requested in Part b, at the time prescribed by the Commission for any follow-up filings resulting from this process.

TELUS(CRTC)26Jun01-1202 a)

11. AT&T requests disclosure of average optional service revenues per residence NAS.  As a result of the Commission’s ruling with respect to AT&T’s request for disclosure of optional local service revenues in TELUS(CRTC)16Mar01-201, TELUS will provide the information requested in Part a, at the time prescribed by the Commission for any follow-up filings resulting from this process.

TELUS(CRTC)26Jun01-1202 b)

12. AT&T requests disclosure of the seven optional services which generated the most revenues for TELUS in 2000, and the rates in effect for these services since 1998. AT&T claims that since the information concerns current and historical tariffed service prices, it cannot reasonably be confidential. AT&T further asserts that other ILECs have provided this information. 

13. TELUS submits that disclosing the information at issue would provide competitors with knowledge of which optional services are most important to TELUS’ marketing activities, information which would otherwise not be available to them. This information would allow such competitors to focus on these services in developing their own marketing plans, potentially making more efficient use of their resources and developing more effective strategies as a result of information gained through the regulatory arena.

TELUS(CRTC)26Jun01-1206

14. AT&T requests disclosure of bundled and non-bundled NAS for each of residence individual line service, business individual line service and other business primary exchange service. AT&T claims that the data is highly aggregated, and that the ILECs have monopolies in these markets, so that release of the information cannot result in harm to them.

15. TELUS notes that contrary to AT&T’s assertion, the markets for each of residence individual line service, business individual line service and other business primary exchange service are no longer monopolies.  Not only does TELUS have existing competitors for these services, but potential competitors are poised to enter these markets as well.  Disclosure of the information at issue would allow such existing and potential competitors to gauge the extent to which bundling is utilized as a component in TELUS’ marketing strategies for each of the affected services. Such information would not otherwise be available to competitors, and would allow them to better tailor their own bundling activities to more effectively compete against TELUS.

TELUS(CRTC)26Jun01-1208

16. Call-Net asserts that penetration levels of optional local services would be beneficial in developing and assessing alternative price cap proposals that may be based on optional local service revenues. TELUS submits that the penetration level of optional local service should have no bearing on the design of the next price cap plan.  Whether optional local services should be subject to a price cap or other pricing constraint should be based on the nature of the services (e.g., are they discretionary, subject to competition, priced to maximize contribution, etc.) and not on the degree of penetration or the amount of revenue associated with these services.  And contrary to Call-Net’s assertion, knowing the penetration level of optional local services would provide competitors with information not otherwise available to them, regarding the untapped opportunities within that market, thereby enabling them to devise more effective marketing and bundling initiatives targeted at that market, to the specific, direct harm of TELUS.

17. Further, the Commission has already directed TELUS to place its average monthly residential bill with respect to these services on the public record in TELUS(CRTC)16Mar01-201. As a result of this ruling, TELUS is also disclosing average annual residential optional service revenue originally filed in confidence in TELUS(CRTC)26Jun01-1202. To whatever extent Call-Net feels that optional local service revenues are required for the purposes of developing or evaluating alternative price cap proposals, the information in these two interrogatories should be more than sufficient for that purpose.

TELUS(CRTC)26Jun01-1302

18. In its response to this interrogatory, TELUS filed three tables in confidence with the Commission pursuant to Section 39 of the Telecommunications Act.  TELUS noted that these tables contain confidential and proprietary market research and analysis information belonging to other parties and which TELUS has undertaken to hold in confidence.  Disclosure of this information would prejudice the Company’s ability to negotiate future agreements with third parties on reasonable terms, thereby causing specific direct harm to TELUS.

19. GT and AT&T argued for the disclosure of these tables on several bases, namely that:

(i) the information is not confidential;

(ii) Commission precedent concerning proprietary information compels disclosure;

(iii) Transparency requires disclosure.

20. While GT simply requests disclosure of the information filed in confidence, AT&T very inappropriately goes further and requests that the Commission order the disclosure all of the reports from which these tables may have been drawn.

21. Each of these arguments is addressed below.

22. First, the tables in question are clearly eligible for protection under Section 39 of the Telecommunications Act (the “Act”).    Section 39(1) reads as follows:

39. (1) For the purposes of this section, a person who submits any of the following information to the Commission may designate it as confidential: 

(a)
information that is a trade secret; 

(b)
financial, commercial, scientific or technical information that is confidential and that is treated consistently in a confidential manner by the person who submitted it; or 

(c)
information the disclosure of which could reasonably be expected 

(i)
to result in material financial loss or gain to any person, 

(ii)
to prejudice the competitive position of any person, or 

(iii)
to affect contractual or other negotiations of any person.  [emphasis added].

23. TELUS consistently treats the information in question in a confidential manner as a result of undertakings to consultants who developed and provided the information: Section 39(1)(b).   Further, disclosure of this information can be reasonably expected to result in material financial loss to the consultants who produced it: Section 39(1)(c).  The question of loss is not a merely academic matter to publishers/consultants who make their entire living via the selling of proprietary information which they have developed for subsequent sale.  Clearly, the information in question is eligible for protection under the Act.

24. Second, GT’s invocation of precedent is of no assistance.  The Commission has noted, on countless occasions, that confidentiality claims are considered on a case-by-case basis.  Accordingly, the precedent invoked by GT is meaningless.

25. Third, it is argued that transparency requires the disclosure.  Interestingly, the most likely result of the Commission compelling such a disclosure will be the radical undermining of transparency in future proceedings (because third parties will not have confidence that their proprietary information will be adequately protected by the Commission).

26. Fourth, the Commission does not have the jurisdiction, under Section 39 of the Act, to order the disclosure the disclosure all of the reports from which these tables may have been drawn.  Section 39(4) only empowers the Commission to disclose or require the disclosure of “designated information” submitted in the course of a proceeding.  The language of the section does permit the Commission to achieve the disclosure of any information, situated anywhere, belonging to any person.  The Commission’s powers are much more circumscribed.  Consequently, the Commission cannot compel the disclosure of the reports referred to by AT&T.

27. TELUS submits that the harm that will be occasioned by the disclosure of the information clearly outweighs the public interest in its disclosure.

TELUS(CRTC)26Jun01-1404

28. Call-Net seeks disclosure of the explanations provided in interrogatory response TELUS(CRTC)26Jun01-1404 with respect to significant year-over-year changes in “Utility segment revenues for the years 1998-2001” on the basis that the revenues involved (filed in confidence in interrogatory response TELUS(CRTC)16Mar01-407) were ordered to be disclosed in the Commission's letter dated 18 July 2001.  Call-Net contends that in light of that ordered disclosure, “the explanations of the year-over-year changes should not be of material harm to TELUS.”  In its separate disclosure request, AT&T echoes the preceding Call-Net contention and then alleges that “other ILECs provided responses to this same interrogatory on the public record, while withholding in confidence only a limited number of specific disaggregated statistics.”  Call-Net concludes its case for disclosure by stating that “there may be shortcomings evident from TELUS' explanations of year-over-year changes” which intervenors would presumably be able to help identify.

29. In response, TELUS notes that the disclosure ordered by the Commission on 18 July 2001 with respect to interrogatory response TELUS(CRTC)16Mar01-407 relates to service category revenue totals.  Such totals are at a materially higher level of aggregation than explanations of revenue changes broken down by “amounts due to changes in demand and the amounts due to changes in rates.”  In particular, detail regarding the revenue impact of changes in demand within specific product segments (filed in confidence in interrogatory response TELUS(CRTC)26Jun01-1404) would provide TELUS’ existing and potential competitors with information regarding consumer behavior and market prospects not otherwise available to them, which could be used by them to formulate improved strategic and marketing plans to the specific, direct harm of TELUS.

30. Because the total year-over-year revenue changes (which can be determined based on information now disclosed) are explained in terms of the sum of two amounts (one associated with rate changes and the other associated with demand changes), disclosure of one would be tantamount to disclosure of both.  Thus, to protect the confidentiality of the revenue impact of demand changes (for the reasons noted above), the revenue impact associated with rate changes must also be kept in confidence by the Commission.

31. As for Call-Net’s suggestion that it may be able to offer special insight into possible shortcomings in TELUS’ explanations of the year-over-year changes, TELUS notes that the revenue impact of rate changes is basically an arithmetical calculation.  Once that calculation is made, the residual in the year-over-year changes represents the revenue impact due to demand changes.  TELUS submits that the Commission is quite capable of determining on its own, and without Call-Net’s assistance, the reasonableness of the Company’s arithmetic based on the Commission’s knowledge of TELUS’ rate changes for the service categories involved. 

32. With respect to AT&T’s assertion that other ILECs do not seem to share the same confidentiality concerns as TELUS with respect to the information at issue, TELUS submits that it would have been more accurate for AT&T to state that other ILECs have provided only selected non-sensitive information on the public record, while withholding in confidence most of the variance explanations involving numbers broken down by rate versus demand.  In Bell(CRTC)26Jun01-1403 PC, for instance, the explanations that Bell has put on the record relate mainly to 9-1-1/MRS (a non-competitive service) and contribution.  With specific regard to contribution, which happens to be subject to a frozen rate over the time period of interest, any revenue change must obviously be the result of fluctuations in toll minutes.  Bell’s disclosure of that simple truth reveals nothing that was not otherwise obvious and known; by the same token, TELUS’ non-disclosure of that information withholds nothing of value and prejudices no one.  With respect to the disaggregated variance explanations by rate versus demand for other service categories, however, TELUS stands by its confidentiality claim, which (contrary to AT&T’s claim) is clearly shared by the other ILECs.

33. Finally, TELUS hereby undertakes to file a revision to interrogatory response TELUS(CRTC)26Jun01-1404 to disclose the first box in each of the attachments to that response, in keeping with the Commission’s 18 July 2001 ruling.  That revision will be filed at the time prescribed by the Commission for any follow-up filings resulting from this process.  TELUS maintains its confidentiality claim with respect to the second box in each of those attachments for the reasons stated above.

TELUS(CRTC)26Jun01-1500 b) and c)

34. AT&T requests disclosure of the percentage of customers making calls billed according to the basic toll schedule (BTS) and the percentage of revenues accounted for by such calls. AT&T claims that release of this information would be consistent with the Commission’s 18 July 2001 ruling ordering the Companies to disclose BTS minute data from the Companies’ evidence.

35. Call-Net requests disclosure of the same information on the basis that the customers involved are not a market which TELUS caters to nor which IXCs are likely to capture, and that the Companies have released similar information. Call-Net asserts that there can be no competitive harm in releasing this information.

36. The toll market in Canada is unquestionably highly competitive. The fact that a portion of customers do not utilize existing toll plans does not mean that TELUS will not develop other offerings to target this market in the future, nor that IXCs will not be able to capture a share of this market. The release of this information could assist existing and potential competitors in determining whether this is a market which warrants greater marketing focus. The release of this information is potentially more harmful to TEULS as it would provide more valuable insight into the BTS market than the release of BTS minute data from the Companies’ evidence.

TELUS(CRTC)26Jun01-1701 and 1703

37. In response to part a) of TELUS(CRTC)26Jun01-1701, TELUS provided the estimated residential subsidy requirement (RSR) for each high-cost band and in total for the years 2002 to 2005 based on the assumption that TELUS’ proposed SIP is approved.  Similarly, in response to TELUS(CRTC)26Jun01-1703, TELUS provided the estimated RSR by band and in total for the year 2002 assuming that TELUS’ proposed SIP is approved and using specified rating assumptions.  In both of these interrogatory responses, TELUS filed the detailed underlying calculations such as per band NAS counts, per line revenues and per line costs in each band in confidence with the Commission. TELUS also filed, in confidence with the Commission, the expected rate increases per band that would be necessary to lower the RSR by the percentage amounts specified in part b) of TELUS(CRTC)26Jun01-1701.

38. AT&T requests that the detailed average per line revenue and PES cost information be disclosed.  AT&T admits that release of the requested information will allow the determination of the number of residence NAS in each high-cost band.  AT&T casually dismisses any potential for harm to the ILECs as a result of the release of data of high-cost band NAS counts on the grounds that there are no competitive alternatives in these bands.  AT&T also submits that in light of the Commission’s 22 June 2001 disclosure ruling regarding residence PES costs and the Commission’s 18 July 2001 ruling regarding disclosure of information provided in ____(CRTC)27Apr01-700, that the ILECs should be required to fully disclose the information at issue.

39. AT&T’s request for disclosure in this instance relies solely on the Commission’s ruling regarding residence PES costs noted above.  AT&T ignores the fact that the Commission explicitly states in that ruling that the information to be provided applies only with respect to the residence PES costs reflecting the determinations in Restructured bands, revised loop rates and related issues, Decision CRTC 2001-238.  That ruling does not extend to the residence PES costs calculated to reflect the assumption that TELUS’ proposed SIP is approved.  Consequently, the residence PES cost details provided in responses to TELUS(CRTC)26Jun01-1701 and 1703 are different than residence PES costs referenced in interrogatory response TELUS(CRTC)27Apr01-700 and should not be arbitrarily treated as being the same with regard to disclosure.  TELUS notes that the level of information available already disclosed, without further disclosure of the sensitive detailed data underlying the calculations in the responses to these interrogatories, provides an appropriate balance between the needs of intervenors to participate meaningfully and TELUS’ need to safeguard sensitive revenue and cost details.   AT&T’s request for disclosure in this regard should therefore be denied.

TELUS(CRTC)26Jun01-1800 (b, c)

40. AT&T, Call-Net and GT request public disclosure of the confidential information provided in this interrogatory response.  The information in question relates to the revenue reduction for TELUS if the 25% mark-up for all competitor services currently subject to this mark-up were reduced to 15%, and the revenue reduction that would result from the mark-up on unbundled loops being reduced to 15%.

41. Based on the Commission’s 18 July 2001 ruling on AT&T’s 18 June 2001 disclosure requests, information already provided on the public record by TELUS allows for the derivation of the information filed in confidence in this interrogatory response.  Therefore, concomitant with any follow-up filings resulting from this process, TELUS will be revising its response to TELUS(CRTC)26Jun01-1800 to disclose the information previously filed in confidence at the time prescribed by the Commission for any follow-up filings resulting from this process.

TELUS(ARC et al)26Jun01-200 a)

42. ARC claims that the “issue of the responsiveness of local rates to general economic conditions as well as ratepayer fairness has been put in play by the Companies in the context of their evidence which includes comparisons of rates as percentages of disposable income expended on telephone service”.   As TELUS has not provided any such comparisons in its own evidence, the ostensible rationale for ARC’s request for a further response is without validity or merit. TELUS would add that residential rates in effect from 1992 to 1997 were established on the basis of different pricing policies than those established under price caps, and that even within the pre-price cap era, pricing policies were subject to changing regulatory policy considerations.  For instance, residential rates were initially kept at levels substantially below cost as ILECs were allowed to maintain high margins on toll rates. As toll competition increased, the Commission adopted a policy of moving rates towards cost which resulted in significant residential rate increases going into price caps.  There are no meaningful conclusions to be drawn from looking at a series of residential rates resulting from the application of different objectives and rules over time. The value of such information is further diminished when the residential rate structure changes significantly, as it did for TELUS (AGT) over the 1992-1997 period. TELUS remains of the view that the requested information is irrelevant, immaterial and unnecessary to making a determination on the issues being addressed in the present proceeding.

43. Finally, as ARC has noted, the requested information can be found on the public record.  If ARC believes that the information is necessary to the proper evaluation of TELUS’ proposal, a case which it has failed to make and which other parties apparently do not share, it may undertake to assemble the information itself.  The burden of collecting the information should not be imposed on TELUS’ resources, already strained by the demands of this and other proceedings.  

TELUS(AT&T)26Jun01-201

44. AT&T requests that TELUS provide market share estimates for residence local exchange, business local exchange, residence long distance and business long distance by rate band and in aggregate. AT&T bases its argument for disclosure of local market share data on the Commission’s 18 July 2001 directive to the Companies to provide business segment band level local market share estimates.  AT&T’s justification for requesting disclosure of the long distance market share data is that there would be no harm in releasing disaggregated long distance market share data. AT&T states that at a minimum, TELUS should be required to provide the same aggregate information provided by the Aliant Companies. 

45. AT&T claims the market share information is necessary for assessing the state of competition in the Canadian telecom industry. TELUS notes that since the Commission determined in Telecom Decision CRTC 97-19, Forbearance - Regulation of Toll Services Provided by Incumbent Telephone Companies, that the long distance market was subject to sufficient competition to warrant granting the ILECs forbearance, competition in the long distance market has in fact intensified.  TELUS’ estimates of market share are not necessary for verifying this fact. With respect to the local market shares, the Aliant Companies have placed local share information on the record in support of their competitiveness test.  In doing so, they have apparently decided that the risk from such disclosure is outweighed by the need to support their competitiveness test. TELUS’ proposal does not depend on the same type of information to establish sufficient competitive entry to support removal of specific pricing constraints. Each telephone company must assess its own particular vulnerabilities and competitive realities in deciding what information it may reasonably risk disclosing.  In TELUS’ case, the risks of disclosure outweigh the potential benefits. 

TELUS(AT&T)26Jun01-203
46. In this interrogatory, AT&T requests a complete listing of all price changes, by rate element, made during the current price cap period within a number of specified Utility segment service baskets or categories.  The interrogatory also requests the date of the price changes, a brief description of the changes, and whether or not they represented increases or decreases.

47. TELUS did not provide the information because the request, in TELUS’ view, represents an unwarranted commitment of resources to provide a response.  TELUS also stated that the information at issue is on the public record and could be obtained directly by AT&T.

48. AT&T argues in its disclosure request “that assembling data on price changes over the course of the price cap period would normally be expected to be relatively straightforward”.  TELUS submits that this being the case, and given the seeming importance it attaches to the information, AT&T is free to undertake the collection of the information itself from the public record.  AT&T attempts to justify its request by stating, “Price caps regulation focuses on prices, consequently price changes over the course of the price cap period are of direct relevance to this proceeding.”    TELUS submits that the only issue of relevance where price changes for capped services are concerned is that they complied with all applicable price cap constraints at the time they were proposed and approved.  As for price changes for services not subject to price caps, they are not within the scope of the focus on prices associated with price cap regulation. 

TELUS(AT&T)26Jun01-206 
49. This interrogatory from AT&T asks the ILECs to provide their actual/estimated contribution revenues for 1998-2001 broken down into those paid by the company (including affiliates) and those paid by competitors.  AT&T disputes TELUS’ submission that the total quantum of contribution (and not just that portion paid by competitors or by the ILEC itself) will be subject to the price cap mechanism in the next term, so that knowing either the historical or the future breakdown of contribution receipts has little or no bearing on the matters being addressed in this proceeding.  According to AT&T, 

… the requested contribution-related information is relevant to the treatment of contribution and an assessment of the financial performance of the ILECs in the context of both the current and upcoming price cap regimes.  Developing a complete assessment of the strengths and weaknesses of the current mechanism, including the resulting impacts on various stakeholder groups, is clearly of significance when it comes to designing a new mechanism for the next price caps period.  

50. In response, TELUS notes that the price cap treatment of contribution has already been specified by the Commission in Decision 2000-745.  What remains to be determined in this proceeding is the productivity offset that will be applied to the costs of providing residential services in high-cost serving areas, which will in turn determine the annual contribution requirement.  The “strengths and weaknesses of the current mechanism, including the resulting impacts on various stakeholder groups” have been addressed in the proceeding leading to Decision 2000-745, which resulted in the Commission establishing a revenue-based contribution mechanism.  AT&T’s attempt to revisit and re-assess those same issues in this proceeding is without merit and should be dismissed.

TELUS(AT&T)26Jun01-208

51. AT&T asserts that since the Aliant Companies provided aggregate local market share estimates in response to The Companies(AT&T)26Jun01-208, TELUS should also be required to disclose the requested information.

52. The information on aggregate losses can be utilized to approximate business losses in Alberta and BC. Information on business and residence NAS has been placed on the public record. Since only one CLEC is currently providing residential service in these provinces, with such service commonly known to be on a very limited basis, virtually all losses can be assumed to have occurred in the business market. The business losses and business NAS would allow determination of the share of the business market lost to competitors, information which would not otherwise be available to competitors.  Accordingly, TELUS maintains that disclosure of the information at issue could result in specific, direct harm to itself.

53. AT&T also requests that TELUS place market share information from NBI/Michael Sone Associates on the public record, or purchase copies of the entire report for each of the Commission’s Public Examination rooms. TELUS secured permission from NBI/Michael Sone Associates to provide Exhibit 6 on the explicit understanding that this information would be provided in confidence to the Commission and would not be made a part of the public record. Including this information on the public record, or placing copies of the entire report where they would be publicly available, may harm the market value of the report. TELUS has no authority to release this information, and requiring it to do so would seriously jeopardize the potential for TELUS to utilize similar information for the Commission’s benefit in the future. TELUS notes that no other party has requested disclosure of this information. AT&T may purchase the report from NBI/Michael Sone Associates for itself, if it has not already done so.  Please also see the response above for interrogatory response TELUS(CRTC)26Jun01-1302.

TELUS(ATT)26Jun01-209

54. In this interrogatory, AT&T requested that TELUS provide a summary of all promotions approved by the Commission from QI 1999 to QII 2001 (inclusive).  TELUS was unable to perform the research required to compile the information requested by AT&T in the limited time available to complete this round of interrogatory responses.  TELUS directed AT&T to the appropriate page on the Commission’s web site where the information is available on the public record.  Contrary to AT&T’s assertion, TELUS does not have information on its recent promotional offerings readily available and extensive effort would be required to compile the requested information.  In TELUS’ view, the requested information in not necessary for a review of price cap regulation nor for the development of an alternative price cap proposal.  Therefore, TELUS requests that the Commission deny AT&T’s request for a further response to this interrogatory.

TELUS(AT&T)26Jun01-210

55. AT&T claims that information on the nature and market characteristics of services offered under contract conditions versus those that are not, is of direct relevance to this proceeding. However, AT&T has requested only information with respect to those services which are offered under contract. Presumably, it has obtained information on the nature and market characteristics of non-contracted services on its own – possibly from the same TELUS tariffs to which it was referred for contracted service information. TELUS reiterates its position that if AT&T believes the requested information is valuable to its own consideration of the issues in this proceeding, it may utilize its own resources to obtain the information from TELUS’ website. TELUS notes that no other party requested similar information.

TELUS(ATT))26Jun01-213

56. In interrogatory TELUS(ATT))26Jun01-213, AT&T requested the residential basic local exchange rate increase that would be required to recover the cost of the Service Improvement Program (“SIP”), assuming all rate bands were increased equally (separately in Alberta and British Columbia), and assuming that TELUS’ SIP proposals were approved by the Commission.

57. TELUS did not provide the requested information, on the basis that the information is confidential and could be used to derive other competitively sensitive information.  TELUS further stated that the release of the requested information would provide actual and potential competitors with sensitive commercial information not otherwise available to them from which they could develop more effective business and marketing strategies.

58. TELUS maintains this view.  The release of the residential basic local exchange rate increase that would be required to recover SIP proposal costs, assuming all rate bands were increased equally, in conjunction with other information that has been put on the public record by TELUS (e.g., TELUS(CRTC)26Jan01-1704), would allow the derivation of NAS counts per band.  TELUS routinely does not disclose NAS disaggregated by band and such data is consistently treated in a confidential manner by TELUS.  The release of this information would provide TELUS’ existing and potential competitors with detailed information disaggregated by band not otherwise available to them from which they could develop more effective business and marketing strategies.  The release of this information can reasonably be expected to prejudice the company’s competitive position thereby causing it direct and specific harm. 

59. The Commission has ruled on numerous occasions that the disclosure of segmented information on a per band basis is competitively harmful, including the total number of residential NAS per band, except where three or more local exchange carriers are operating in a particular band.  Clearly this is not the case for all bands today.
  Residential NAS information at the band level allows competitors to better gauge and target specific market segments in order to determine where to install facilities in order to participate in facilities-based competition.  It could also be used by competitors to assess the attractiveness of different entry strategies, including: in which markets or geographic areas to make the necessary facility investments; and how much and how quickly to invest in various marketing and promotional campaigns.  

60. TELUS further notes that although it might be argued that competitive harm from public disclosure may not necessarily arise out of a single disclosure, successive interrogatories in one or more proceedings, that provide more information on the public record, allow competitors to compile a competitively useful database of information.  Disclosure of the same underlying data, but in different formats or aggregations over time, increases the risk to TELUS and hence the potential harm that would result from competitors’ ability to derive commercially sensitive information over time.

61. Given these facts, TELUS disputes AT&T’s claim that TELUS’ confidentiality claims in this matter are unfounded.  The information requested cannot accurately be described as being “highly aggregate in nature” –in fact it is quite specific.  Furthermore, as TELUS has argued above, it could very well be used for the purposes suggested by TELUS, contrary to AT&T’s claim that it could not.  While TELUS did not specifically claim in its original response that the information requested is irrelevant to this proceeding, it is questionable how useful the requested information would be.  The relevance of this information, if indeed it is relevant, is entirely unclear, other than for the competitive advantage of AT&T.

62. AT&T makes reference to the fact that the Aliant Companies provided a response to this same interrogatory (which is in fact the case in interrogatory response The Companies(AT&T)26Jun01-215.  TELUS submits that each telephone company must assess its own particular vulnerabilities, the competitive realities of its operating territory and, at the same time maintain an internal record of the information that has been disclosed on the public record in various proceedings.  The information placed on the record by Bell et al. relates to its own SIP proposal, which is very different from TELUS’.  TELUS would add that it does not appear that Bell et al. have disclosed the same information as has TELUS that would enable competitors to determine its NAS counts. 
63. TELUS respectfully submits that given the facts described above, the Commission should deny AT&T’s request for a further response to this interrogatory.

TELUS(ATT)26Jun01-214 

64. This interrogatory from AT&T asks for a forecast of the estimated percentages of 2002 Utility segment revenues attributable to each of the service baskets or categories identified in Table 1 in paragraph 26 of the TELUS' evidence (i.e., Capped HCSA residential, capped non-forborne and uncapped non-forborne). 

65. In response to AT&T’s request for a further response, TELUS would again state the fact that financial information beyond 2001 is not available.  TELUS would also reiterate that even if available, such financial forecasts would be confidential as they would contain highly sensitive information which, if disclosed, would provide existing and potential competitors with strategic insight regarding TELUS’ plans and expectations which could be used to cause the Company specific direct harm.  Finally, TELUS submits that the merits of its proposed price cap structure for the next price cap term (or of any other proposal for that matter) should be determined on the basis of established and tested principles, such as those enunciated in Section 2 of TELUS’ Evidence and Appendix A thereto (Price Cap Regulation and Accommodative Competitive Entry Policies, Dr. Dennis L. Weisman, specifically Section 9), rather than on considerations of the absolute or relative magnitudes of revenues that would become subject to price caps as a result of that proposal.  Accordingly, given the dubious value of AT&T’s interrogatory, and given the already extensive demands imposed by this and other proceedings on the Company’s limited resources, TELUS submits that it should not be required to expend the significant effort needed to create the 2002 revenue forecasts requested by AT&T.  

TELUS(AT&T)26Jun01-403 

66. In this interrogatory, AT&T asks TELUS to file all presentations, briefing documents and reports provided to the investment community for years 1998, 1999, 2000 and 2001 (quarters I and II). 

67. In its request for a further response, AT&T states that “representations of ILEC issues and regulatory decisions to the investment community over the last four years … is of direct relevance to the assessment of the current regime and, in particular, to questions relating to the balance of interests served under the existing price cap mechanism.“  In response, TELUS notes that its representations to the investment community with respect to price caps and other regulatory issues consistently echo the representations it has made directly in regulatory proceedings.  Thus, as a regular participant in such proceedings, AT&T should be well aware of the nature of TELUS’ views on “ILEC issues and regulatory decisions.”   As for the alleged relevance of the requested investor communications to ”questions relating to the balance of interests served under the existing price cap mechanism,” TELUS would note that how investors are or have been affected by price caps and other regulatory developments can be gleaned from the relative performance of the Company’s shares on the market.  In assessing TELUS’ stock, investors are presumably informed by a wide range of observations and views, besides simply TELUS’ representations of regulatory issues to them.  In any event, as indicated by TELUS in its response to this interrogatory, investor information is available at the TELUS media website at http://about.telus.com/media/events_archive.html. Therefore, requiring TELUS to compile all presentations, briefing documents and reports provided to the investment community in the past four years represents a disproportionate demand that will yield little or no additional value to the matters being addressed in this proceeding.    

TELUS(AT&T)26Jun01-404 
68. This interrogatory from AT&T asks TELUS to provide a table with the individual and cumulative net cash flow impacts, for years 1998-2008, of the residential rate increases (i) approved in Decision 98‑2, (ii) resulting from Order 99‑239 which related to the recovery of Local Competition Start-up costs, and (iii) resulting from Decision 2000‑745, along with a detailed explanation of the methodology and assumptions used.  In its request for a further response, AT&T states that:

… the residential rate increases associated with each of the above-noted decisions were intended to assist with the recovery of specific costs incurred by the ILECs during the price cap period.  The extent to which these costs are recovered at the end of the price cap period in whole or part and, correspondingly, the extent to which the rate increases generate non-zero net cash flows for the ILECs during the next price cap period are clearly relevant to this proceeding.

69. AT&T concludes that “it would be incorrect to simply ignore the flow-through impacts into the next price cap period of the above-noted price adjustments as suggested by TELUS.”

70. As TELUS noted in its response to interrogatory TELUS(AT&T)26Jun01-404, what is of relevance, and what is a matter of demonstrated record, is that with respect to the residential rate increases listed by AT&T, those rate increases satisfied all the applicable price cap constraints (i.e., in terms of indices and sub-basket limits) in the year each was implemented.  With respect to AT&T’s contention that it is necessary to specifically know the future net cash flows associated with those increases in order to know their flow-through impacts on price caps, TELUS submits that whatever the magnitude of those future cash flows, their impact on price caps will be duly accounted for, as before, by the Company’s continued compliance with applicable price cap constraints (in terms of indices and sub-basket limits).   In other words, AT&T’s ostensible concern is adequately addressed by the fact that any future TELUS price cap filing must abide by then applicable price cap constraints, which must necessarily take into account not just the new cash flow associated with those filings but also any remaining cash flow associated with the previous rate increases listed in AT&T’s interrogatory. 

TELUS(AT&T)26Jun01-405

71. In this interrogatory, AT&T has requested the overall revenue reductions associated with the business rate reductions approved in the company’s annual price cap filings required to meet the PCI for each of the years 1998-2002.  TELUS notes that the Commission, in its disclosure ruling dated 18 July 2001, directed TELUS to disclose the Utility segment revenues broken down by revenue categories provided in response to TELUS(CRTC)16Mar01-407.  One of the revenue categories disclosed is “Capped Business Services”, which provides AT&T with the actual/estimated year over year changes to the capped business services sub-basket for the years 1998 to 2001.  

72. In TELUS’ view, the information disclosed in the public version of Attachment 1 to TELUS(CRTC)16Mar01-407 shows the effect of price cap regulation on rates for business services and also the relationship between the residential services, business services and other capped services sub-baskets over the course of the initial price cap period.  Therefore, no further explanation is necessary for interrogatory TELUS(ATT)26Jun01-405.

 TELUS(AT&T)26Jun01-505

73. In this interrogatory, AT&T requested that the TELUS indicate whether help desk functionality, billing/billing support, access to switches and any other operations support functions were provided by TELUS to either its affiliates or to the affiliates of another ILEC.  TELUS did not provide a response because it was of the view that the interrogatory was outside of the scope of the proceeding.

74. AT&T is requesting a further response to this interrogatory on two grounds, namely:

(i) that affiliate issues are relevant to this proceeding; and 

(ii) that a response was provided to The Companies(AT&T)26Jun01-505 PC which requested the same information. 

75. Affiliate issues are patently outside of the scope of the proceeding initiated by PN 2001-37.  The Price Caps proceeding is fundamentally a proceeding about regulated rates for entities subject to detailed regulatory oversight.  Affiliate issues do not come within the embrace of this description.

76. Moreover, it should be noted that nowhere in PN 2001-37 or in any Commission interrogatory is there a reference to affiliate issues (express, or by necessary implication).  Indeed, the word does not appear anywhere in the Public Notice.

77. It is a fundamental principle of administrative law that notice of the matters to be determined in a proceeding must issue from the tribunal and in such a way that persons affected by the tribunal’s ultimate decision will know the case to be made against them.    The Commission has not indicated, via PN 2001-37 or any other document purporting to amend that notice, that affiliate issues are in play in this proceeding.  The mere asking of a question by AT&T (such as The Companies(AT&T)26Jun01-505 PC) does not, as a matter of law, expand the scope of the proceeding.   Only the tribunal can determine the scope of the proceeding.  Consequently, the fact that the Companies may have answered AT&T’s interrogatory is irrelevant.

78. TELUS submits that TELUS(AT&T)26Jun01-505 is out of scope based on the plain language of the PN 2001-37 and the nature of the matters canvassed therein.  

79. Nevertheless, while TELUS does not consider a price cap proceeding to be the proper forum for the review of affiliate rules, TELUS understands that affiliate issues are important to many parties in the industry.  Accordingly, TELUS submits that the Commission should consider establishing a stand-alone proceeding to consider the affiliate issues raised by various parties to this proceeding.   Such an approach would represent a more rational expenditure of resources and efforts.   Absent such an approach, participants in PN 2001-37 will be compelled to guess about every possible rate regulation paradigm that may eventually emerge and, then, to guess about all the possible combinations of affiliate rules that might obtain.  In such circumstances, there is little possibility of a fair hearing of the issues.

80. Please see the response to TELUS(GT)26Jun01-13 for further discussion of affiliate issues.

TELUS(AT&T)26Jun01-506

81. Please see response, further below, to TELUS(Call-Net)26Jun01-902.

TELUS(Call-Net)26Jun01-200

82. This interrogatory requests similar information as TELUS(RCI)26Jun01-6 except that the information sought by Call-Net covers a broader time period (i.e., for the years 1998-2001 and 2002 to 2005).  According to Call-Net, the question is” designed to compare the impact of using the same productivity factors of the last regime, as compared to the Telus proposal,” which information is allegedly necessary to evaluate proposals that other parties may be developing.  TELUS submits that the determination of what services should be subject to price caps should be based on the principles of price cap regulation and not on the impact of using one or another productivity factor on a wide range of possible combinations of baskets of services.  Furthermore, as TELUS has stated, the productivity offset should be matched as closely as possible to the actual services that would be subject to price caps; applying the productivity factor of the last regime on a variety of different service baskets would not provide a meaningful evaluation tool for alternative price cap proposals.  Finally, TELUS reiterates that any public interest in disclosure of the confidential revenue information in this instance does not outweigh the competitive harm that would be caused to TELUS.  Accordingly, Call-Net’s request for a further response to this interrogatory should be denied.

TELUS(Call-Net)26Jun01-204

83. TELUS has provided all of the calculations and estimates requested by Call-Net in response to this interrogatory.  Call-Net has acknowledged the adequacy of TELUS’ response with the exception of the response to part (e)(iii) and (iv) where TELUS stated that it was unable to estimate the dollar impact of the price cap index requested.  Call-Net fails to mention the fact that based on information TELUS was able to estimate, TELUS instead provided the percentage impact of the price cap index.  Call-Net points out that there are flaws in the response to a similar interrogatory posed to the Aliant Companies.  Call-Net then implores the Commission, not only to direct the Aliant Companies to provide a different answer on the basis of new terms now proposed by Call-Net, but that TELUS also provide a different answer using the Aliant Companies’ methods and Call-Net’s new terms.  TELUS has fully responded to the interrogatory originally posed by Call-Net.  Call-Net by its own admission recognizes that TELUS has adequately responded to this interrogatory.  Call-Net’s request for a response to provide what can only be described as new information not previously requested is clearly out of process and should be summarily dismissed.

TELUS(Call-Net)26Jun01-400a iii) & iv) 

84. Call-Net claims that information on average in-service NAS by band for residence and business individual line service, and total residence and business NAS and ILECs’ share of that NAS is required to judge the state of competition in order to remove the upward pricing constraints on most services provided by the ILECs. Under TELUS’ proposal, residence individual line service will be under upward pricing constraints for the duration of the price cap period, and business exchange service will be under upward pricing constraints in each band until competitive entry is demonstrated. NAS counts and market shares are not required to evaluate TELUS’ proposal.

85. Call-Net further asserts that release of this information could in no way assist in the development of marketing plans by competitors and would therefore result in no harm to the ILECs. The Commission has long held that the competitive harm from releasing such information outweighs the public good which might result. This type of information is valuable competitive knowledge for the development of marketing plans, as is evidenced by the number of third-party reports which seek to provide just this type of information. TELUS utilizes such third-party information and has in fact filed such information, some of it in confidence, in this proceeding. There would be a competitive inequity if the ILECs were required to make their own information public while competitors were under no such obligation.

TELUS(Call-Net)26Jun01-501(d)

86. In this interrogatory, Call-Net requested that TELUS provide the total number of unbundled loops provided to competitors for various loop types.  TELUS provided the requested information for Type A (including Types A1, A2, A3 and A4), Type A5 and Type B loops.  The requested information for Type C loops was not provided as TELUS considers this information confidential.  Type C loops are used to provide services that are highly competitive.  TELUS also notes that there is competitive supply for Type C loops (i.e., Digital Network Access services) in the marketplace.  Disclosure of the number of Type C loops provided by TELUS to competitors would provide competitively sensitive information on the size of this market, which will enable existing and potential competitors to formulate more targeted business and marketing plans to the specific, direct harm of TELUS.

TELUS(Call-Net)26Jun01-602
87. In this interrogatory, TELUS was asked how it proposes to treat municipal access fees (in the context of an exogenous adjustment).  TELUS was also asked how this exogenous adjustment would impact the Phase II costs of competitor services.  TELUS answered the interrogatory via its response to TELUS(CRTC)26Jun01-1102 (and subsequent reference in that response to TELUS(CRTC)26Jun01-1101).

88. Call-Net submits that TELUS should provide a further response, on the basis that its particular concerns were not addressed. 

89. TELUS(Call-Net)26Jun01-602 asks three questions:

(a) How does TELUS propose to allocate a municipal access fee to the services that are subject to a price cap?

(b) Does TELUS propose that such exogenous factors could also impact Phase II costs, including competitor services?  If yes, in what manner?

(c) Would any other services be subject to exogenous factors including other services with frozen rates?

90. All of these questions have been answered by TELUS.  Moreover, many parties to the proceeding asked similar questions which were answered via TELUS(CRTC)26Jun01-1102 (and subsequent reference in that response to TELUS(CRTC)26Jun01-1101).  No party, other than Call-Net, has taken issue with the adequacy of TELUS’ response.

91. Sub-question (a) is fully answered by TELUS(CRTC)26Jun01-1101 wherein TELUS provides that the costs associated with an exogenous event would be allocated between the various groups (or sub-groups) of affected services on a revenue-weighted basis.  TELUS did, however, allow for other bases of allocation where appropriate (consistent with the paragraph 110 of Decision 97-9).

92. Sub-question (b) is fully answered by TELUS(CRTC)26Jun01-1101 wherein TELUS explains that the costs associated with an exogenous event will be allocated across all affected services.  Clearly, this description embraces competitor services.   To the extent that competitor services are subject to cost-based rates, any exogenous event costs allocated to them would potentially impact Phase II costs.   Going forward, TELUS expects that exogenous adjustments will be considered on a case-by-case basis by the Commission (as they are now).  Thus, it is impossible to predict with certitude the impact of exogenous adjustments on any class of services.  

93. Sub-question (c) is fully answered by TELUS(CRTC)26Jun01-1101 wherein the Company explains that the costs associated with an exogenous event will be allocated across all affected services.    For greater certainty, TELUS notes that its response to TELUS(CRTC)26Jun01-1100 indicates that services with frozen rates would be subject to potential exogenous adjustments (always, however, via the standard Commission approval process).

94. TELUS submits that it has fully responded to TELUS(Call-Net)26Jun01-602.

TELUS(Call-Net)26Jun01-900 to TELUS(Call-Net)26Jun01-918 Inclusive

95. Call-Net requests further responses to this series of interrogatories dealing with various details of specific Quality of Service (QoS) indicators.

96. QoS is an issue in this proceeding in terms of its overall relationship to Price Cap regulation.  TELUS did respond to the first two questions in this series from Call-Net (900 and 901), as they dealt with remedies and incentives with respect to QoS under price cap regulation. However, the other QoS questions for which Call-Net has requested a further response seek details on specific indicators, and associated procedures, which have been the subject of proceedings (leading to Decisions 2001-217 and 2001-366) in which Call-Net actively participated

97. As noted in TELUS(Call-Net)26Jun01-902c, the Commission (in Decision CRTC 2001–366)  approved the new CLEC indicators on an interim basis and indicated that a review of all data collected would be conducted after one year, at which time the Commission would determine both the appropriateness and reasonableness of the indicators.  Repair information, average time to repair and notification of completion of installation are captured in Indicators 2.7A and 2.8A.  It is inappropriate and premature to look for such information at this time and in the current proceeding.

98. Call-Net refers to these questions as fact-finding questions designed to identify whether superior service is provided to customers compared to competitors.  Notwithstanding the fact that Call-Net is a significant and valued customer of TELUS, this sort of fact-finding should have been dealt with in the earlier proceeding (or in related follow-up proceedings including two CISC working groups, namely the Business Process Working Group and the Network Operations Group) and the focus here should be on the principles of how to deal with lapses in quality of any sort for services under price cap regulation.

99. Call-Net does not need the detailed information to be able to comment on such issues.  

100. With regard to the last two requested responses, Call-Net wants information on TELUS’ dealings with its suppliers.  Such business dealings, undertaken in a market with a number of suppliers (Call-Net 918 mentions three), are not relevant to issues being examined in a proceeding where regulation is seen to be necessary to supplement existing market forces.  In addition, the release of such confidential information could jeopardize TELUS’ relationships with major suppliers, thereby causing TELUS specific, direct harm.

TELUS(Calgary)26Jun01-6

101. In this interrogatory, the City of Calgary asked TELUS to provide its view on what it considers was intended by the Commission when it stated that “one of the objectives was to provide the incumbent with a reasonable opportunity to earn a fair return for their utility segments, including specific reference to the Utility segment cost of capital in the marketplace” (emphasis added).

102. In its response, TELUS noted that quoted Commission objective was stated at the time the Commission first introduced price cap regulation.  Calgary states that “TELUS chose to interpret this as a question of ‘specific cost of capital’ that the Commission had in mind when it stated this objective” and that “[I]t was not Calgary’s intention to obtain such data.”

103. TELUS respectfully submits that it has adequately responded to Calgary’s question as it is written, with its specific reference to the Utility segment cost of capital, by stating that TELUS is not aware of the specific cost of capital the Commission had in mind when it stated this objective.  Indeed, it is patently unreasonable to expect TELUS to be aware of the Commission’s specific intentions in this regard.

104. Calgary appears to be posing a very different question when it states that “[I]t is Calgary’s position that TELUS should clarify, at the outset, its views on the specific conditions that will provide for a reasonable opportunity to earn a fair return so that those conditions can be examined relative to its proposal.”  The same comment applies to Calgary’s further comment that “TELUS should be required to place its full position on the record so that the Commission and Interveners can address it in the appropriate context with due process and fully explained in its evidence [sic].”

105. As a concluding comment, TELUS cites the Commission’s procedural ruling of June 19, 2001 wherein it approved Bell et al.’s request that if the Commission decides in this proceeding that there should be an earnings overlay, the determination of an allowable rate of return on common equity be the subject of a follow-up proceeding.  Therefore, the issue of apparent interest to Calgary is in any event outside of the scope of this proceeding.

TELUS(Calgary)26Jun01-10

106. This interrogatory from Calgary asks TELUS to provide copies of reports from brokerage firms and investment advisors regarding TELUS and BC TEL since 1997.  In its request for a further response, Calgary cites its extensive experience in regulatory proceedings for gas, electric and pipeline utilities where “such requests are common and the information is provided, as a matter of course.” Calgary also cites The Companies(RCI)26Jun01-23 PC to allege “that this very type of information” has been provided by other ILECs in this proceeding. 

107. In response, TELUS notes that it has no first-hand information upon which to provide meaningful comment regarding what gas, electric and pipeline utilities have done in other regulatory forums, or regarding the basis upon which they may or may not have provided copyrighted information.  In any event, it is clear that such reports would have been filed in those forums in specific relation to rate-setting in a rate-of-return regulatory environment.  The relevance of such reports to this price cap proceeding is questionable.    What is material in the present circumstances is that TELUS has a legal obligation to honor other parties’ copyright and that there is no basis for the Company to be compelled to violate that obligation. 

108. With respect to Calgary’s citation of The Companies(RCI)26Jun01-23 PC, TELUS notes that that interrogatory from RCI asks the Aliant Companies to provide all RBC Dominion Securities Investment Analyst reports (for specifically named companies) that were publicly released under Mr. Richard Talbot's name during the 12-month period ended June 26, 2001, in view of Mr. Talbot’s contribution of "A Capital Market's Perspective" to the Aliant Companies’ Evidence.  TELUS submits that given Mr. Talbot’s participation in preparing Evidence for the Aliant Companies, the consistency of his recent views and pronouncements relative to his current submission is a legitimate line of inquiry that may be pursued in this proceeding.  Finally, given their role on behalf of the Aliant Companies, Mr. Talbot and RBCDS would presumably not have raised any objections to having their past reports placed on the record by the Aliant Companies.  In the case of TELUS(Calgary)26Jun01-10, not only is copyright protection at issue, but the scale of the request by Calgary is unjustified and the probative value of the information sought within the context of the central issues in this proceeding is doubtful. 

TELUS(Calgary)26Jun01-11 Part (a)

109. Calgary states that in order to “evaluate the revenue that TELUS projects, it is necessary to appreciate the number of subscribers for residential and business lines.”   TELUS submits that price caps is concerned with the treatment of prices, not a company’s revenues or earnings, so that TELUS’ revenues are not at issue in this proceeding.

110. Calgary states that because the HHI index for residential and business local service is greater than 1800, competition is minimal and therefore there can be no harm to TELUS from providing the requested information. An HHI score of 1800 does not indicate minimal competition, nor does it indicate that existing or potential customers will not be able to make effective use of competitively sensitive information to the detriment of TELUS.

111. Calgary states that “the potential magnitude of overall potential increases to Calgary’s citizens is a fundamental imperative in evaluating TELUS’ proposal. However, the requested information has no relation to the potential magnitude of increases to Calgary’s citizens. In part B of this same interrogatory, TELUS has provided the maximum rates which could potentially be charged in Calgary for residence and single line business customers, as requested by Calgary.

TELUS(Calgary)26Jun01-11 Part (b) 

112. In this interrogatory, Calgary requested a comparison of potential maximum rates in Calgary to the potential maximum rates in unspecified major metropolitan centers across the country. Despite the apparent lack of relevance of the requested information, TELUS has nevertheless provided that information which pertains to its own proposal. TELUS has provided the Calgary information based on TELUS’ proposal, as requested. TELUS is not subject to price cap regulation outside of Alberta and British Columbia, and is therefore not restricted to any maximum price for any service it might provide in its capacity as a CLEC. TELUS is in no better position to comment on the maximum potential rates for ILECs outside of Alberta and British Columbia than is Calgary itself, and only Calgary may determine what major metropolitan centers are of interest to it. TELUS suggests that such information would have been more appropriately asked of the ILECs serving whatever metropolitan centers were of interest to Calagary, and that making such a request of TELUS was simply an attempt to have TELUS expend resources which could be more beneficially engaged in answering legitimate questions.

113. Calgary has not provided any evidence supporting the relevance of the requested information and therefore TELUS should not be required to provide any further information.

TELUS(Calgary)26Jun01-12

114. This interrogatory requests that TELUS describe the market characteristics that differentiate high-cost from non-high cost serving areas and that TELUS discuss market dynamics resulting from these differences. In public proceedings culminating in Telephone Service to High-Cost Serving Areas, Telecom Decision CRTC 99-16 and Restructured bands, revised loop rates and related issues, Decision CRTC 2001-238 respectively, the Commission defined what constitutes high-cost serving areas and established the high-cost serving areas in the serving territories of TELUS and the other telephone companies.  Although the City of Calgary may not have availed itself of the opportunity to participate in the proceedings leading to these decisions, it is certainly able to familiarize itself with the contents of these decisions to gain a better understanding of the Commission’s determinations in regard to high-cost serving areas.  Contrary to Calgary’s assertion, the topic of this interrogatory is not presented as within the scope of the issues to be examined in PN 2001-37.  Calgary has not provided any compelling arguments as to why TELUS should provide a further response to this interrogatory; therefore the request should be denied. 

TELUS(Calgary)26Jun01-15

115. It is unclear what Calgary is trying to achieve in the way of further disclosure in its comments regarding this interrogatory.  Pursuant to the explanations below, TELUS is of the view that no further disclosure is warranted or required on this interrogatory response.

116. It is precisely for reasons of clarification that the interrogatory process is in place.  In paragraph 27 of its submission, Calgary describes the clarifications provided by TELUS in various interrogatory responses as regards its proposal, identifying specifically that the price cap formula applies only to residence local exchange service in high-cost areas, as well as the fact that the $3 upward pricing constraint is applied to this same basket of services independent of the price cap formula.  Not content with the clarifications it has obtained in this and other interrogatory responses referred to above, Calgary proceeds to seek confirmation that only residential high-cost areas are subject to the price cap formula under the TELUS proposal.  Then Calgary also proceeds to pose two further questions, requesting the percentage of residential customers in high-cost serving areas, and the percentage of basic local exchange revenue that will be derived from high-cost serving areas.

117. In response to the requested confirmation, TELUS points to paragraph 25 (bullet one) and paragraph 28ff. of its Evidence where it is clearly stated that residential local exchange service in high-cost bands and the associated contribution will be capped.  As to the two further questions posed by the City of Calgary, TELUS wishes to point out that these questions are completely different than the questions posed in parts a) to d) of interrogatory TELUS(Calgary)26Jun01-15.  Calgary is in effect attempting to take advantage of the disclosure process to pose new questions, which must, in TELUS’ view, be considered out of process.  As such, TELUS would argue that it should not normally be obliged to answer these questions.  However TELUS notes, for benefit of the public record, that these questions have already been raised in interrogatories posed by other parties to this proceeding, including: interrogatories TELUS(CRTC)26Jun01-1201 and 1206, TELUS(ARC et al.)26Jun01-401, TELUS(ATT26Jun01-214. and TELUS(CACAlta)26Jun01-9, part a).

TELUS(Calgary)26Jun01-23

118. TELUS would first point out that in addition to referencing the wrong interrogatory (i.e. TELUS(Calgary)26Jun01-26), Calgary has also referenced the wrong parts of the interrogatory. The information said to have been requested in Part (a) was in fact requested in Part (b), and that said to have been requested in Part (b) was in fact requested in Part (c).

119. With respect to Part (b), TELUS has referenced an interrogatory which provides its definition of competitive entry. Calgary claims that TELUS did not provide its definition of competitive entry with respect to the factors requested by Calgary. Within the context of its own definition of competitive entry, TELUS cannot comment on specific factors which are not included in that definition. TELUS believes that it has fully answered this question.

120. With respect to Part (c), Calgary has requested confirmation that there is no “viable competitive entry” in the residential local exchange services market. TELUS has identified the CLEC providing such service in Calgary. TELUS cannot determine whether this constitutes “viable competitive entry” for Calgary as the term “viable” has no precise definition in this context. In TELUS’ proposal, the presence of this competitor would serve as evidence of competitive entry in the relevant bands. TELUS’ proposal does not require evaluation of the viability of competitors, and therefore has proposed no definition of what constitutes viable competition. TELUS believes that it has fully answered the question.

TELUS(Calgary)26Jun01-26

121. Calgary is requesting that TELUS provide the cost justification or other studies used in arriving at an upper limit of $0.50 on local payphone calls. Calgary has stated that TELUS has an “onus to demonstrate, with supportable evidence, that such an increase in the maximum local payphone charge is justified. Under the current price cap regime, cost studies are only required where an ILEC is proposing a decrease to a price (to ensure the imputation test is met), or in the case of competitor services (which are to be priced at Phase II cost plus a markup). Calgary is working with concepts which were applicable under rate of return regulation, but are no longer operative since the introduction of price caps.

122. TELUS notes that there is no maximum local payphone charge today, and that its proposed maximum rate of $0.50 represents a consumer safeguard which does not exist today. While TELUS does not have current cost studies on this service, it does not feel that such studies should be required in order to provide consumers with a measure of price protection which doesn’t currently exist. Further, such studies could not be undertaken in time to meet Calgary’s request. 

TELUS(Calgary)26Jun01-35

123. Because other parties requested information similar to that requested in this interrogatory, TELUS found it expedient to answer only once and refer all similar requests to the particular applicable response.  This was the case for parts (a) to (c) of this interrogatory which was referenced to interrogatory response TELUS(CACAlta)26Jun01-19, and part (d) which was referenced to TELUS(CRTC)26Jun01-1108.   While Dr. Bernstein’s response to interrogatory TELUS(CACAlta)26Jun01-19 may not duplicate Calgary’s wording or explicitly answer the parts in as orderly a fashion as Calgary would prefer, TELUS submits that overall the response provides the information sought by Calgary.  TELUS does not agree that any part of the response it has provided to the City of Calgary for this interrogatory is deficient and submits that a further response is not warranted.  Calgary’s request for a further response to this interrogatory should therefore be denied.  

TELUS(Calgary)26Jun01-40(d)

124. In part (d) of this interrogatory, Calgary asks TELUS to provide an explanation of all major factors that explain the change in the average total factor productivity in the 1997 to 2000 period relative to the average in the earlier period.  In its response, TELUS stated that there are numerous interrelated changes which extend through various sub-periods and that it is therefore not practicable to isolate “major factors” as requested by Calgary.

125. In its request for a further response, Calgary argues the need for the information at issue by stating that:

… To the extent that the flexibility that a price cap allows is responsible for growth in total factor productivity, the X factor should be designed so that these gains are shared with consumers.  A retrospective exercise that evaluates the factors that are responsible for past TFP growth provides vital information on this issue. 

126. In response, TELUS would first point out that as noted by Calgary itself, TELUS has provided in interrogatory response TELUS(CRTC)16Mar01-104 the major factors that are responsible for year-over-year changes in TFP from 1997 to 2000.  The Company submits that looking at all these enumerated factors in totality would provide Calgary with an “understanding of the factors that are responsible for the increase in total factor productivity under the first price cap regime (as compared to the earlier period).” 

127. As for Calgary’s assertion that an evaluation of the factors responsible for past TFP growth provides vital information on how the X-factor should be designed so as to ensure that these gains continue to be shared with consumers, TELUS notes that such historical gains in the first price cap term are automatically captured and recorded when a proper calculation of the productivity growth over the first price cap term is done.  Thus, if the new X-factor for the next price cap term is based on updated productivity growth data that includes the first price cap term, the historical gains that have been realized to date (a portion of which may very well be due to the flexibility provided by price caps) would also be reflected in the new X-factor for the continued benefit of consumers.  Therefore, given that the quantitative impact of major factors of productivity growth is already inherently reflected in TELUS’ productivity calculations and studies, it is not necessary to try and explicitly isolate factors that cannot practicably be isolated, for the alleged purpose of determining their specific quantitative impact.  

TELUS(Calgary)26Jun01-41(a)

128. In this interrogatory, Calgary asks TELUS to provide the data upon which the revenue weightings in interrogatory response TELUS(CRTC)16Mar01-102 were based.  Based on the clarification provided by Calgary in paragraphs 54 to 56 of its submission, TELUS will release the revenue weightings that were applied to each of the former TCI and the former TCBC to arrive at the amalgamated TFP data for the combined TELUS entity.  TELUS hereby undertakes to provide this information at the same time as any follow-up filings prescribed by the Commission as a result of this process. 

TELUS(Calgary)26Jun01-50

129. In its submission, Calgary presents certain arguments for further disclosure with respect to interrogatory response TELUS(Calgary)26Jun01-47.  Based upon the nature of those arguments, and the reference in the first line of paragraph 62 of its submission, TELUS is making the assumption that Calgary intended to reference interrogatory response TELUS(Calgary)26Jun01-50 as the interrogatory of concern here.

130. As is the case with other disclosure requests from Calgary, TELUS is unclear what Calgary is trying to achieve in the way of further disclosure regarding this interrogatory.

131. TELUS notes at the outset that in the preamble to its concerns with this particularly interrogatory, Calgary makes reference to interrogatory response TELUS(CRTC)16Mar01-300, alleging that TELUS did not provide the requested information in its response.  For the record, TELUS did in fact fully respond to the three parts of this interrogatory.  TELUS notes that the balancing of the interests of the three main stakeholders under its proposal was merely the preamble to the specific questions asked.  TELUS further notes that its response to this interrogatory was not subject to a disclosure request by the City of Calgary, or any other party for that matter.

132. Returning to the issue at hand, Calgary is apparently not content with TELUS’ cross-reference to interrogatory response TELUS(CACAlta)26Jun01-11 in part a) of interrogatory response TELUS(Calgary)26Jun01-50.  Part a) of interrogatory response TELUS(CACAlta)26Jun01 refers to all criteria, considerations and the results of any studies that went into the consideration of the $3 upward pricing constraint.  The plain meaning of this interrogatory would appear to include all factors considered in arriving at the $3 amount, which would include, but not be limited to the issue of affordability.  As such, TELUS is of the view that the cross-reference it has made is appropriate.  As indicated in interrogatory response TELUS(CACAlta)26Jun01-11, the rationale for the TELUS proposal in this regard is contained in its Evidence, which did not necessitate undertaking the studies requested.  This being the case, it is TELUS’ view that no further response is required for interrogatory response TELUS(Calgary)26Jun01-50.

TELUS(Calgary)26Jun01-60

133. In this interrogatory, Calgary asks TELUS to provide a brief history of alternative tax deductions (ATDs) and shareholder entitlement, a continuity schedule of ATDs from December 31, 1997 to December 31, 2001 broken down by the original TELUS Alberta and TELUS Edmonton, the allocation of the ATDs between the Utility and Other segment for each year since 1997, and the method of allocation, together with all assumptions.

134. In its request for a further response, Calgary refers to statements made by the Commission in Decision 97-9 and Decision 98-2 with respect to the treatment of TELUS’ ATDs within price caps in its attempt to justify the alleged relevance of its interrogatory in this proceeding.  

135. In response, TELUS notes that the Commission’s consideration of TELUS’ ATDs in the price cap context was prompted by TELUS’ request for a tax-factor (T-factor) adjustment to its price cap index to reflect, among other things, (1) any difference between the amount of ATDs used for regulatory purposes and the amount ultimately permitted by Revenue Canada, and (2) changes in ATDs that could occur through the Revenue Canada appeal process.  As noted by the Commission in Decision 98-2, the need for a T-factor was subsequently rendered moot by the following developments: 

402. In response to a Commission interrogatory, TCI noted that the settlement reached with Revenue Canada eliminated the requirement to include changes in ATDs resulting from a possible appeal process for the 1990 and 1991 taxation years as a component in the T-factor. TCI subsequently confirmed that the valuation of the ATDs applied entirely to the years 1990 and 1991.

403. Accordingly, the Commission concludes that the T-factor for TCI, established in Decision 97-9, is not applicable for any changes in tax expense arising from changes, due to any further reassessment by Revenue Canada, in the amount of allowable ATDs.

136. Accordingly, TELUS stands by its position that matters relating to its ATDs and Shareholder Entitlement have been thoroughly examined and resolved in other proceedings, and are outside the scope of this proceeding as set out in PN 2001-37.

TELUS(GT)26Jun01-12

137. GT requests disclosure of residence NAS, forecast revenue from residence exchange at current rates and forecast revenue from residence exchange at 2002 maximum allowable rates, each by high cost band combined and non-high cost band combined. GT claims that this information is required to make rough estimates of the revenue and subsidy requirement under various scenarios. 
138. GT further argues that the requested information provides an indication of the revenue which could potentially be generated under proposed 2002 maximum allowable rates. GT expresses the concern that excessive pricing flexibility in the non-high cost residence market will provide a source of funding for aggressive ILEC pricing strategies in markets which are more attractive for entry, such as non-high-cost business market. The Commission’s imputation requirements are the safeguard against potential overly aggressive ILEC pricing strategies, and there is no justification for artificially constraining ILEC pricing in one area of the local market to impair ILEC pricing flexibility in another area of the market.

139. GT asserts that there would be no harm from disclosure since the information is aggregated over bands and the residence market will be subject to no or minimal competition for the foreseeable future. GT notes that Bell has provided comparable information on the public record. The Commission has long held that the competitive harm from releasing such information outweighs the potential public benefit from disclosure. The information requested is at a more detailed level of disaggregation than has been required to be placed on the public record in the past. Each telephone company must assess it own particular vulnerabilities and the competitive realities of its operating territory in order to determine the competitive harm that may arise from public disclosure of information requested.

TELUS(GT)26Jun01-13

140. In this interrogatory, GT requested a variety of information related to the activities of in-region affiliates and the nature of the relationship between these affiliates and their affiliated ILECs.  TELUS did not provide a response because it was of the view that the interrogatory was outside of the scope of the proceeding.

141. GT is requesting a further response to this interrogatory on two principal grounds, namely that:

(i)
that affiliate issues are relevant to the proceeding; and 

(ii)
that a response was provided to The Companies(AT&T)26Jun01-505 PC which requested the same information.

142. Affiliate issues are patently outside of the scope of the proceeding initiated by PN 2001-37.  The Price Caps proceeding is fundamentally a proceeding about regulated rates for entities subject to detailed regulatory oversight.  Affiliate issues do not come within the embrace of this description.  Moreover, it should be noted that nowhere in PN 2001-37 or in any Commission interrogatory is there a reference to affiliate issues (expressly, or by necessary implication).  Indeed, the word does not appear anywhere in the Public Notice.

143. GT cites entirely unrelated Commission documents (Public Notice CRTC 2000-98, Seeking comments on Telcos' forbearance outside their traditional territories and the Affiliate Rule for Primary Local Exchange Services, Telecom Order CRTC 99-972) for the purposes of supplying the purported scope of PN 2001-37.  There could be no clearer indication that affiliate issues are not within the scope of this proceeding.  
144. Furthermore, it is a fundamental principle of administrative law that notice of the matters to be determined in a proceeding must issue from the tribunal and in such a way that persons affected by the tribunal’s ultimate decision will know the case to be made against them.    The Commission has not indicated, via PN 2001-37 or any other document purporting to amend that notice, that affiliate issues are in play in this proceeding.    The scope of the matters being considered in this proceeding is contained within the four corners of PN 2001-37 and nowhere else.

145. Additionally, the mere asking of a question by AT&T (such as interrogatory response The Companies(AT&T)26Jun01-505 PC) does not, as a matter of law, expand the scope of the proceeding.  Only the tribunal can determine the scope of the proceeding.  Consequently, the fact that the Companies may have answered AT&T’s interrogatory is irrelevant to a determination of the scope of this proceeding.  GT’s argument on this point is without merit.

146. GT argues that any subsequent claims for confidentiality made by TELUS concerning the requested information should be ignored by the Commission.  In answer to this submission, TELUS would observe that it has the right under Section 39(1) of the Telecommunications Act (the “Act”) to file information in confidence with the Commission.  Section 39(4) prescribes the procedure that the Commission must follow prior to ordering a disclosure of such information.   

147. The Commission is not at liberty to adopt a procedure that deviates from the requirements of the Act.   Regulations enacted under the Telecommunications Act cannot operate as amendments to the statute: Bell Canada v. Challenge Communications Limited, [1979] 1 F.C. 857, at paragraph 14.   Accordingly, in the event that the Commission orders a response to TELUS(GT)26Jun01-13, the Company retains the right to claim confidentiality in accordance with the terms of the Act.
148. TELUS submits that TELUS(GT)26Jun01-13 is out of scope based on the plain language of the Public Notice and nature of the matters canvassed therein.

149. Nevertheless, while TELUS does not consider a price cap proceeding to be the proper forum for the review of affiliate rules, TELUS understands that affiliate issues are important to many parties in the industry.  Accordingly, TELUS submits that the Commission should consider establishing a stand-alone proceeding to consider the affiliate issues raised by various parties to this proceeding.   Such an approach would represent a more rational expenditure of resources and efforts.   Absent such an approach, participants in PN 2001-37 will be compelled to guess about every possible rate regulation paradigm that may eventually emerge and, then, to guess about all the possible combinations of affiliate rules that might obtain.  In such circumstances, there is little possibility of a fair hearing of the issues.
TELUS(RCI)26Jun01-6

150. This interrogatory requests total revenue estimates for 2000 and 2001 that are subject to the current productivity factor and that would be subject to the productivity factor proposed by TELUS.  Both Call-Net and RCI argue that the information is necessary for a fuller understanding of TELUS’ proposal for changes in the next price cap period and that because the information requested would be aggregated, no specific direct harm could befall TELUS from the provision of this information.  TELUS disagrees with the assertions of Call-Net and RCI that revealing the revenue estimates subject to the productivity factor would not cause competitive harm to TELUS.  TELUS also disagrees with the assertions that the information is necessary for understanding TELUS’ proposal for the next price cap period.  TELUS suggests that an examination of the rationale for services it has proposed to be subject to the offset rather than revenue amounts associated with those services would provide greater insight for understanding TELUS’ proposal.  TELUS is of the view that the public interest in revealing the confidential revenue information requested does not outweigh the competitive harm that would be caused to TELUS in this instance.  Therefore, in light of the questionable value of this information to the issues to be addressed in this proceeding, TELUS submits that the requests of Call-Net and RCI should be denied.

TELUS(RCI)26Jun01-11

151. RCI asserts that the penetration of additional access services in residential households is necessary to assess the ILECs’ productivity achieved to date, and prospects for further productivity gains through the use of existing plant when providing additional services.

152. The release of information on additional line penetration is particularly sensitive at a time when competitors may be considering offering services which might not meet customers requirements for a first line, but might prove acceptable as an additional line alternative. An example would be a cable-based service which does not have battery backup for maintenance of service during power disruptions. The requested information would allow competitors to better gauge the market potential for such an offering.

Yours truly,

Willie Grieve,

Vice President,

Government and Regulatory Affairs

c.c.
Interested Parties List
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� See for example, a Commission ruling issued on May 20, 1999.
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