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1. Introduction

On February 21, 2000, the Miniger of Environment and Labour, the Honourable Oliver Langdon,
announced the appointment of aLabour Standards Board to undertake areview of the Labour Standards
Act for the Province of Newfoundland and Labrador. The Minister noted that labour standards werein
need of periodic review to ensure they were relevant in today’ sworkplace. The Labour Standards Act
initspresent formwas enacted in1977. There have been some amendmentsand additionstothe Act since
that date, but no complete revison of the entire Act. The last review of labour standards by a Labour
Standards Board was in 1995.

The members gppointed to the Labour Standards Board were James Oakley, Chairperson, Janet Kdly,
Employer Representative and Greg Pretty, Employee Representative. A profile of the Board membersis
set out inAppendix “A”. The Board undertook aconsultation processto receiveinput from the public, and
inparticular fromindividua employees and employers, organizations of empl oyeesand employersand other
interested groups. To facilitate the public consultations, the Department of Environment and Labour
prepared a Discusson Paper which outlined issues of concern based upon inquiries to the  Labour
Standards Divison of the Department. The issues outlined in the Discussion Paper were hours of work,
deductions from wages, exclusons of occupations fromthe Act, recovery of wages owed, termination of
employment, time off inlieuof overtimeworked, qudifyingfor paid public holidays, and the appeal process.
The Discussion Paper referred to the appointment of a Labour Standards Board to review the Act and
Regulaions. The public wasinvited to comment on any issue related to labour standards|egid ation without
restriction to the issues raised in the Discussion Paper.

The Labour Standards Board conducted hearings for the purpose of receiving representations from the
public. The hearings were held asfollows:

March 14, 2000 Grand Falls-Windsor
March 15, 2000 Corner Brook

March 16, 2000 Happy Valey-Goose Bay
March 27, 2000 Clarenville

March 28 and 29, 2000 St John's

The Board dso received written representations from organizations and from individua employers and
employees. The Board would like to take this opportunity to thank the many organizations and individuals
who took thar time to meet with the Board and/or to make written submissons to the Board. It was
obvious that severd of the submissons were the result of many hours of research and preparation. A lis
of the organizations that made submissonsiis attached as Appendix “B”.



TheBoard metwiththelabour standards officersemployed by the Department of Environment and L abour.
The Board wishesto thank these officersfor sharing their ingght gained fromreceiving numerous telephone
inquiries concerning labour standards. The Board aso wishes to extend its thanks to Ken Clements,
Director of Labour Standards, and Rachdle Cochrane, Executive Director of Labour and other
Department staff for their support and assistance.

Asthe Chair of the Labour Standards Board, | would like to thank the Board members, Ms. Janet Kdly
and Mr. Greg Pretty, who both shared ther extensve knowledge of employment relations. Following
review and discussion of theissues by the Board members, the Board was able to reach a consensus as
to the recommendations contained inthis report. This report is presented to the Minister of Environment
and Labour in the spirit of cooperation that existed among the Board members, with the intent theat the
report may be used to encourage employers and employees to work together cooperatively for better
workplaces in Newfoundland and Labrador.

2. Purpose of Employment Standards

The Labour Standards Act setsout minimum standards of employment in such areas as minimum wage,
hours of work, paid public holidays, and other terms of employment. Minimum standards are legidated
to ensurethat employees are treated fairly and equitably. Minimum standards aso provide protectionfor
employersby ensuring that competitorswill not gainan unfair advantage by providinglessthanthe minimum
standard to employees. Labour standards also serves the purpose of improving and strengthening the
relationship between employees and employers. Adequate labour standards promote a harmonious and
productive workplace by ensuringthat the rightsand obligations of employersand employeesare clear and
enforceable. Disruption in the workplace can be avoided by providing clear information about labour
standards.

When determining the appropriate employment standards for Newfoundland and Labrador, the above
principles should be consdered. The Board dso bdlieves that it is important to consder the changing
nature of the workplace and the changing demographics of the workforce and the population.

The Board has taken into consderation employment standards in other jurisdictions in Canada.
Comparison with the labour standards in other Provinces and Territories and in the Federd jurisdiction,
isrdevant to determiningappropriatestandards. Labour standardsin Newfoundland and L abrador should
be generdly consstent withlabour standardsinother jurisdictions. There should be no marked differences
in labour standards. We have given particular consideration to labour standards in the other Atlantic
Provinces, but we have not limited our review to those Provinces. While consdering standards in other
jurisdictions, the Board has aso considered any unique cultural or demographic factors related to this
Province. The Board has not considered specific labour standards from outside Canada, however, the
labour standards principles adopted in other countries, and labour standards principles that are the basis
for the conventions of the Internationa Labour Organization, are useful to consider.



3. Changing Nature of the Workplace

We are experiencing substantia changesinthe nature of work. The workplace is changing and thereisan
increase in home based occupations. The traditional resource based economy, with its emphasis on
employment inthefisheries, pulp and paper, miningand constructionindustries, is being replaced by amore
diversfied economy that includes greater emphasis on information technology, tourism and the service
sector. With the increasing globdization of the economy, our business enterprise has the opportunity to
promote its products or servicesto aworld market.

There is an increase in part time employment and a decrease in full time employment. According to
Statistics Canada, there is more part time employment in the service sector than in manufacturing and
congruction. Thetotal number of part timejobsin the province increased from 26,000 in 1989 to 31,900
in 1998. The part time employment rateis higher for women and young people. In 1998 the part time
employment rate for women ages 25 and over was 20.5% and for menages 25 and over was 5.8%. The
part time employment rate for both menand womenages 15 to 24 was41.6%. Part time employeesoften
hold two or more part time jobs.

The percentage of womeninthe Province ages 25 to 54 inthe workforce has increased from 33% in 1980
t0 46.1% in 1999. Women are more likely than mento rely upon labour sandards legidation, given that
in 1999 41.7% of male workers were unionized and 38.2% of female workers were unionized. In 1999
womenrepresented 67.5% of workersin the service sector. The representation of women is even more
pronounced in the child care and home support industries where women represent 95% of workers.

Congderation needs to be givento the issue of child care for the children of participants in the workforce.
Condderation must be dso givento the aging of the population and the needs of workersto care for ther
aging parents.  Employment standards need to be flexible to the extent necessary to accommodate
demographic changes in the nature of the workforce.

4. A New Act

The congstent message heard by the Board fromemployer organizations, fromunions, fromemployersand
from employeesisthat the current Labour Standards Act isoutdated, confusng and unworkable. The
Board notesin this report that there are numerous sections of the Act that require clarification. Extensve
changes are needed to the labour standards legidaioninthe Province. Themost efficient way to introduce
the extensve changes recommended by the Board isto repeal and replace the current Labour Standards
Act withanew Act. The new Act should have anew name to diminate any confusionbetweenthe old and
new legidaion. Many other jurisdictions have legidation usng the name “Employment Standards” and
we recommend a new Act with this name.

Recommendation# 1 - The existing Labour Standards Act be repealed and replaced with a new
Act, to be called the Employment Standards Act.

3



The Board heard many examples of employers and employees having difficulty understanding the meaning
of the current Labour Standards Act. The problem in someingancesisthat the language of the Act or
Regulationsis not clear and is open to different interpretations. Some sections of the Act crossreference
other sections of the Act ina confusing manner. Some of thewordsused inthe Act are used inconsistently.
Some words have different meanings in different sections. The new legidation should be drafted in plain
English to be as clear and understandable as possible.

Recommendation # 2 - The new Employment Standards Act be drafted in plain English so that
it is clear and easily understandable to employees and employers.

Most of the current labour standards are contained in the Labour Standards Act, however, there are
additional labour standards set out inthe Labour Standards Regulations. The Regulations are passed by
the Lieutenant Governor in Council, (the Provincia Cabinet) under the authority of the Act. For example,
the Regulations specify the standard working hours, exemptions from the weekly day of rest, exemptions
from rest periods, rates for minimum wages and overtime wages, exemptions from overtime wages,
minimum hours of work, and exemptions from notice of termination. Most of the provisons of the
Regulations, with the exception of the rate of minimumwages, and exemptions fromthe standards, should
be contained inthe Act. Itiseaser for employersand employeesto know their rightsand obligationswhen
employment standards are contained within one document rather than two documents. Employees and
employerswho are provided with a copy of the Act and not acopy of the Regulations would not be aware
of some of the important labour standards.

Recommendation# 3 - All employment standards, with the exception of the rate of minimum wage
and exemptions from the standards, should be set out in the Act and not in regulations.

The current Labour Standards Act is organizedinto parts| to X1 withanadditiond part VIl.1 and VI11.2.
The Board recommends a dight change in the order of the parts. The first part would address wages,
induding minmumwage and wage recovery. Given theimportance of wages, thispart should befirst. The
following parts would be hours of work, vacations and vacation pay, public holidays, leaves of absence,
notice of termination, employment of children, administration and enforcement, and review of labour
standards.

Recommendation# 4 - The new Employment Standards Act should be organizedinto parts in the
following order: (1) wages, (2) hours of work, (3) vacation and vacation pay, (4) public holidays,
(5) leaves of absence, (6) notice of termination, (7) employment of children, (8) administration and
enforcement, (9) review of labour standards.

5. Public Education

The Department of Environment and L abour publishes a bookl et containinga summary of labour standards
and alig of questions and answers. Theinformation in the booklet isaso available on the Department web
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dte. The Board heard comments that the booklets are often out of print and hard to obtain. The Board
was informed by the Department that even whenbooklets are out of print, aphotocopy of the information
in the booklet is provided on request. The Board has observed that many employees and employers are
not aware of the rights and obligations contained in the Labour Standards Act. Public education is
extremely important to ensure that the minimum terms and conditions of employment are communicated
to employees and employers. Public educationwill be even moreimportant in the event that new legidation
is passed. Labour Standards Officers currently provide public education by visting schools and the
workplace. Thisactivity should continue. The Department does not currently have a Labour Standards
Office in Labrador which makes public education more difficult in Labrador. The Department should
review the organization of the work of Labour Standards Officers and give consideration to appointing a
Labour Standards Officer in Labrador. The Department should provide booklets containing a summary
of the Act and acopy of the Act to every employee and employer inthe Province. Sufficient copiesshould
be available to be provided upon request.

The Board heard from employers and employees on issues that are not addressed in labour standards
legidation. For example, concernswereraised about human rightsissuesthat are addressed inthe Human
Rights Code, and about other issues that are addressed inthe Workers’ Compensation Act or the
Occupational Health and Safety Act. Many employees and employersare not familiar with the various
legidation that governs the employment relationship. There is no person within Government who is
appointed to advise employees or employers on dl of these various issues. If an employee makes an
inquiryto aLabour Standards Officer and the officer determinesthe inquiry raises ahumanrightsissue, then
the employee will be referred to the Human Rights Commisson. Similarly, other types of inquiries may be
referred to other agencies. It would be to the advantage of both employees and employers if there was
asngle personor agency available to respond to inquiries concerning any employment issue. 1t would so
be advantageous to have such a person available to provide advice or referra, without a the sametime
having the respongihility to investigate complaints. This concern would be addressed by gppointing an
employee adviser to advise employees and by gppointing an employer adviser to advise employers.

Recommendation# 5 - The Department of Environment and Labour should provide a copy of the
Employment Standards Act and a booklet containing a summary of the Act to every employee
and employer in the Province.

Recommendation # 6 - The Department of Environment and Labour give consideration to
appointing a Labour Standards Officer in Labrador.

Recommendation # 7 - The Government give consideration to appointing a workeradviser and
an employer adviser to advise workers and employers on all employment legislation including
labour standards and other employment legislation dealing with workers compensation, human
rights, and occupational health and safety.



6. Contracts of Employment

The rdationship between anemployee and an employer is governed by a contract of employment. Where
the employees are members of a bargaining unit represented by a union as bargaining agent, the terms of
employment are governed by a collective agreement. Non-unionized employees are governed by an
individud contract of employment. For most employees the individua contract of employment is not in
writing and conssts of verbal understandings. For most employees the terms and conditions of their
employment are the minmum conditions contained in labour standards legidation, together with any
additiona benefits provided by the employer. Many employees are not aware of their terms of
employment. Agreements made between the employer and the employee may not be recorded in writing.
When the agreement is not in writing, its contents may be subject to disagreement between the employer
and employee. To reducethe occurrence of such disagreementsand toimprovethe rel ationships between
employees and employers, employers should provide employees with a Satement of employment upon
hiring Sating the wages and other basi ¢ terms of employment. Tofacilitatetheorganization by theemployer
of suchinformetion, and access by employeesto theinformeation, employersshould  somaintain a persona
file for each employee containing a copy of the statement of employment. The persond file should also
contain any other correspondence or documentsreevant to the employment relaionship withthe employee
having aright of accessto the persona file. The Act should have an attached schedule containing asample
formto be used by anemployer as astatement of employment to be provided to an employee uponhiring.
The employer should aso be required to provide each employee with a copy of the Act and any summary
booklet available from the Department.

Recommendation # 8 - Upon hiring, an employer shall provide to an employee a statement of
employment describing wages and other basic terms of employment, and provide to each
employee a copy of the Employment Standards Act and any summary booklet prepared by the
Department. The employer shall post a copy of the Act and booklet in the workplace. The
statement of employment providedupon hiring is to be placed in each employee’s personal file,
and employees shall have a right of access to their personal file. Collective agreements and
individual contracts of employment may provide for additional benefits and remuneration that
exceeds the minimum standards contained in the Employment Standards Act.

7. Excluded Occupations

In the current Labour Standards Act, thereisalis of professons that are excluded from the application
of the Act. Thedefinition of “employeg’ intheLabour Standards Act referstoapersonwho works under
acontract of service. “Contract of service’ is defined to exclude a contract entered into by an employee
qudified in or training for qudificationinthe listed professions of accountancy, architecture, law, medicine,
pharmacy, professona enginearing, surveying, teaching, veterinary science and other professions and
occupations that may be prescribed. At present, there are no other prescribed professons and
occupations. Inquiriesaremadeto L abour Standards Officersfrom employees, such asteachers, whofind
they are excluded from the application of the Act. In other jurisdictions, smilar professons are not



excluded fromthe gpplication of the entire Act, but may be excluded fromcertain sections of the Act such
ashoursof work, or public holidays. 1t isthe opinion of the Board that labour standards legidation should
apply to dl employeeswithin the Province and that exceptions for employees from spedific parts of the
legidation should be limited to judtifiable circumstances.

Recommendation # 9 - The Act should apply to all employees in the Province, subject to
exemption from specific provisions for justifiedreason. The professions currently excluded from
the application of the Act by the definition of “contract of service” should no longer be excluded.

8. Wages
Payment

The Labour Standards Act currently providesfor payment of wages by cash or cheque. The Board has
considered a proposal that employers have the option to pay an employee by automatic bank deposit.
Some employees object to automatic bank deposits for various reasons, including confidentiadity and
financia concerns. No change to the current provisionisrecommended, withthe exception that payment
may be made by automatic bank deposit where the employee consents.

Recommendation # 10 - Employers may pay employees by either cash or cheque. Employers
may pay employees by automatic bank deposit where the employee consents to that method of
payment.

The current legidaion providesfor the collection of wages on behdf of employees and directs payment of
wages to employees uponterminationof employment. We propose some minor changes with respect to
payment of wages that would provide for greater clarification of an employer’s obligations. The current
section 33(2) of the Act requires payment within one week fromthe date of terminationof the contract of
sarvice. In the event that employees are paid every two weeks, then an employer will be required to
provide payment to an employee on a date that does not fdl on a regular payday for their employees,
creating aninconveniencefor the employer. The Board agreesthat payment onterminationbe allowed on
the next regular pay day which would be no more than one haf month following the date of termination.
The current language in section 33(1) of the Act is confusng with respect to when regular payments of
wages are due. Payments are permitted to be made up to one week after the week that is worked.
Payment made within 21 days after the day worked would smplify the requirement. Section 32 provides
for payment by chegue on the account of a chartered bank. The Board recommends an amendment to
permit the cheque to be drawn on a credit union in addition to a bank.

Recommendation # 11 - Upon termination of employment, the wages due to the employee shall
be paid on the next regular pay day. The Act should clarify that payment of wages is to be made
no more than 21 days afterthe day worked. The Act should permit payments by cheque drawn



on an account at a credit union whose deposits are guaranteed by the Credit Union Guarantee
Deposit Corporation.

Minimum Wage

The minimum wage is $5.50 per hour, effective October 1, 1999, and is contained in the Labour
Standards Regulations. The minimumweage appliesto employees 16 yearsof age and over. Thereisno
minmumwage for employeesunder 16 yearsof age. Mogt jurisdictionsin Canadado not have an agelimit
on the minimum wage. A minimum wage that excdudes persons younger that a specific age would likdy
be considered discriminatory and not enforceable by reason of the Canadian Charter of Rights. The
minimum wage should not discriminate on the basis of age.

The minimum wage of $5.50 per hour is currently the lowest in Canada.  Minimum wages in other
jurisdictions are asfollows:

Nova Scotia $5.60
New Brunswick $5.75
Prince Edward Idand $5.60
Quebec $6.90
Ontario $6.85
Manitoba $6.00
Saskatchewan $6.00
Alberta $5.90
British Columbia $7.15
Y ukon $7.20
Northwest Territories $7.00

The Newfoundland and Labrador Federation of Labour recommended that the minimum wage be
immediatdy increased to $8.24 per hour calculated as 60% of the average industrial wage of $13.74 per
hour. The Federation of Labour aso recommended that further increases be implemented until the
minimum wage has reached the poverty line for asingle wage earner. The Federation of Labour pointed
to the fact that the minmumwage earner is earning less thanthe poverty line and suggested that anincrease
in the minimum wage would address issues such as the fact that Newfoundliand and Labrador has the
lowest average household income in Canada.  The Newfoundland and Labrador Employer’s Council
submitted that an increase in minimum wage in the foreseeable future was not reasonable. The view of
employersisthat anincreasein minmumwage will cause layoffs, reduce the amount of hiring, reduce hours
of work and increase coststo consumers. TheEmployers Council pointed out that the minimumwagewas
increased from $4.75 to $5.50 per hour from 1995 to 1999, an increase of 16%. This increase is
ggnificantly more than the wage increase received by most employees. The Employer’s Council aso
submitted that the current minimum wage was consstent with the minimum wage rates for the Atlantic
Provinces, whichare the appropriatejurisdictions to use for comparison purposes. The Womens' Policy



Officereferred to the fact that a higher percentage of womenare minmumwage earners. It was noted that
9.1% of the Newfoundland and L abrador workforceworked for the minmumwage, the largest percentage
inCanada. Thereisa correation between high unemployment rates and the percentage of minmumwage
earners in a province. Women comprise a high percentage of workers in restaurant, retail stores, and
sarviceindudriesthat traditiondly have low levels of unionizationand employ more minmumweage earners.
The Womens Policy Office recommended an increase in the minimum wage, but did not specify an
amount.

There are no clear and consstent guidelines describing the method of setting the minimumwage. A drict
formula based approach may not alow current politica and economic consderations to be taken into
account. On the other hand, the Board believes that the process of setting the minimum wage and the
rationde for the minimum wage should be transparent and fully explained to the public. There are
compelingsocia and economic reasons for anannual review of the minmumwage. Comparisonwithother
jurigdictions in Canada is a rdevant factor and the comparison should not be limited to the Atlantic
Provinces. The minmumwage should be set as a percentage of the average indudtria wage, withthe exact
percentage to be determined at least annually.

When stting the minimum wage, Government should act uponthe advice of an advisory board conssting
of representatives of employees and employers and a neutra chairperson. The advisory board may bean
Employment Standards Board that also advises Government on other issues of employment standards
legidation.

Recommendation# 12 - The minimum wage should be reviewed by Government at least annually
and any increase in the minimum wage be based on a report from an advisory committee or an
Employment Standards Board that includes representatives of employers, employees and a
neutral chairperson. When making recommendations for an increase in the minimum wage, the
advisory board shall recommend a minimum wage that is a percentage of the average industrial
wage and shall considerotherrelevant factors. The minimum wage shall be the same regardless
of age.

Employers have described problems associated with lack of notice of an increase in the minimum wage.
For example, in the tourism indusgtry, the rates for rooms are set in advance of the tourist season and
published in tourist guides. It is therefore gppropriate that employers be given sx months notice of any
increase in minimum wage.

Recommendation# 13 - There should be a notice period of six months of any increase in minimum
wage.

TheNewfoundland and L abrador Building and Construction Trades Council hasproposed minmumwages
for the congtructiontrades set at the rate of 85% of the negotiated rate set out in the collective agreements
for each trade. Such awage isreferred to as afar wage. The Board believes the issues raised by the



Council relate, in part, to labour relations in the congtruction industry. 1t would therefore be appropriate
for thisissue to be reviewed at the same time as other issues of concern in the construction industry.
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Recommendation # 14 - The Government appoint an advisory committee consisting of
representatives of employers, employees and a neutral chairperson to reviewlabour relations in
the construction industry and to include within the review the issue of fair wages.

Overtime

The overtime rate of wagesis currently one and one hdf timesthe minmumwage, or $8.25 per hour. For
those employees whose regular wage is $8.25 per hour or more, any hours worked by those employees
inexcess of 40 hours per week are paid at that employee sregular rate of wage inthe absence of any other
agreement. In al other jurisdictions in Canada with the exception of the Atlantic Provinces, the overtime
rateis set at one and one hdf times the regular rate of pay. It would beappropriateto change the rate to
be cons stent with most jurisdictions in Canada.

Recommendation # 15 - Overtime pay to be paid at a rate of one and one half times an
employee’s regular rate of pay in place of one and one half times the minimum wage. Overtime
rate of pay would be paid for work in excess of the regular weekly hours of work of 40 hours per
week.

The Regulations provide for exemptions from the requirement to pay overtime in certain occupations such
asfarming. The exemption from paying the overtimerate of pay in agriculture does not apply to greenhouse
workers. Thisis condgstent with other jurisdictions in Canada and the Board does not recommend any
change. Exemptions may be appropriate for various occupations or undertakings and Regulations should
continue to contain exemptions. In other jurisdictions, management employees are exempt from the
overtime pay provisons. The Board recommends that managers, as defined in [abour relationslegidation,
be exempt.

Recommendation # 16 - The Regulations may continue to exempt specific occupations, or
undertakings from overtime pay requirements. Management employees shall be exempt from
overtime pay requirements.

The Act does not currently providefor time off inlieuof payment of overtime. Any hoursworked in excess
of the standard hours of work are to be paid at the overtime rate of pay. Employees sometimes prefer to
have time off inlieuof payment for overtime. Infivejurisdictionsin Canadathe legidation containsgenerd
provisons dlowing employeesto taketimeoff inlieuof payment for overtime. Infour of thosejurisdictions,
time off istaken a 1v2 timesthetimeworked. The Board isin favour of such aprovison, however, there
need to be safeguards to protect employees. Obtaining the consent in writing from the employee would
provideasafeguard. The Board recommends permitting an arrangement for time off in lieu of payment for
overtime provided the arrangement is made in writing and a copy of the arrangement isSigned by boththe
employer and the employee and placed onthe employee s personal file within 30 days of the date the work
was performed. Time off should be permitted at 1% timesthetimeworked. If time off isnot taken within
3 months, then overtime shdl be paid.
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Recommendation # 17 - Employees shall be permitted to take time off in lieu of payment for
overtime. The employer and the employee shall agree in writing for each occurrence and the
agreement be placedon the employee’s personal file within 30 days from the date the work was
performed. Time off shall be allowed at 1’4 times the time worked. If time off is not taken within
3 months then overtime wages must be paid.

The Act does not provide for employees to change shiftswith other employeesand to be paid at arateless
than overtime rates for time worked in excess of the standard hours. An employee may be quite willing
towaive hisor her right to overtime payment whenthe employee requests a change of shift or an additiona
shift. Arrangementsto change shiftsmay beto the advantage of both the employee and theemployer. The
Board recommends that where an employee requestsinwriting an additiona shift or change of shift for the
bendfit of the employee without payment of the overtime rate of pay, then the employer is not required to
pay & the overtime rate of pay.

Recommendation # 18 - An employer is not required to pay the overtime rate of pay when an
employee requests in writing an additional shift or change of shift for the benefit of the employee,
without payment of the overtime rate of pay.

Deductions From Wages

The Act currently does not permit deductions from wages for uniforms. The Board considered
representations from various organizations and individuas on this issue. By permitting deductions from
wagesfor uniforms thereisapossbilityof abuse. The Board considersthat deductionsfrom wages should
be limited to the fullest extent possible.

Recommendation # 19 - Employers shall not be permitted to make deductions from an
employee’s wages for uniforms.

The current section 36(3) of the Labour Standards Act permits deductions from wages of any “sums
established at law” to be due by the employee to the employer. Different interpretations of section 36(3)
haveledto disputes between employersand employees. The Board isof the view that no deductions ought
to be alowed except those required by statute, such as deductions for employment insurance, Canada
Pension Planand income tax, by order of the Court, overpayment of wages, group benefit plans or agreed
RRSP or other savings plans.

Recommendation # 20 - The permitted deductions from wages shall be restricted to statutory
deductions, amounts established by order of the Court, overpayments of wages, group benefit

plans or agreed Registered Retirement Savings Plans or other savings plans.

Travel Expenses
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Thecurrent legidaionprovidesfor rembursement to employeesfor travel expenses. Additiond provisons
need to be inserted in the legidation for the protection of employees. Employees should be provided with
an advance of funds prior to incurring travel or other expenses on behdf of the employer. Where the
employeeincursan expensefor the employer, the employee should be reimbursed within two weeks of the
clam for payment.

Recommendation# 21 - Where an employee is expected to incur expenses for an employer, the
employershall advance to the employee the amount that it may reasonably be anticipated will be
incurred. Employees incurring expenses on behalf of the employerare to be reimbursed by the
employer within two weeks of the claim for payment.

Wage Protection

Wage protection is currently provided for employeesto the extent that an employee has first priority over
the daims of other creditors up to $2,000.00. Wage protection benefits employeesin comparison to other
creditors. Itisimportant to protect employees in the event that ther employer goes out of business or
becomes insolvent. The Board supports the initiative currently being undertaken to amend Federa
bankruptcy law to provide firdt priority for employeesin the event of bankruptcy. In caseswherethereis
no bankruptcy, protection of the priority of employees fals within Provincid jurisdiction. Employees may
be owed amounts that exceed $2,000.00 depending on factors such as the wage rate, overtime or other
payments owed, and the length of time employees have worked without being paid. We recommend that
this amount be increased. Some jurisdictions provide for three month’s wages and other jurisdictions
provide for anountsup to $7,500.00. The amount of the priority should be increased to $7,500.00. To
provide further protection for employees, any unpad wages shdl be deemed to be held in trust by an
employer for an employee. For the purpose of priority, wages would aso include amounts owing for
benefits such as vacation pay or holiday pay.

Recommendation # 22 - An employee shall have first priority in respect of wages due to the
employee in priority to all other creditors to the extent of $7,500.00. Wages due to an employee
are deemed to be held in trustby the employer for the employee. Wages shall include benefits
owing such as vacation pay, holiday pay or payment in lieu of notice of termination.

There is a need to further protect the rights of employeesto collect unpaid wages, in the event that the
employer isalimited liability company that isinsolvent and there are no assets available to an employee as
a creditor of the company. The principle of limited ligbility means that shareholders and directors of a
company are protected from persond liability for the debts of the company. However, legidation provides
for persond liability of directorsin some instances, for example, the amountsdue by the employer for the
employer’s share of employment insurance and Canada Pension Plan remittances. To underline the
importance of wage protection for employees, the personal liaaility of the directors of a limited lighility
company should be applied to unpaid wages up to the amount of $7,500.00.
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Recommendation # 23 - Company directors shall be personally liable for unpaid wages owing by
the company to an employee up to $7,500.00 per employee.

Tips and Gratuities

The current legidation provides that tips or gratuities are the property of the employee to whom they are
given. Disagreements may arise betweenan employeeand anemployer withrespect to whether thetip or
any part of the tip is the property of the employer. The Board recommends retaining the current
requirement that tips are the property of the employee. In some ingances, the employer recaivesthetip
on behdf of the employee, for example when the customer pays by credit card. In such ingtancesthetip
should be paid to the employee immediately.

Recommendation # 24 - Employees shall not be required to share any part of a tip with the
employer or the employer’s designate. Tips received by an employer on behalf of an employee
shall be paid to the employee immediately.

9. Hours of Work

The standard hours of work are prescribed by section 5(1) of the Regulations to be 40 hours per week.
The Board agrees with a standard work week of 40 hours, which is commonly accepted and congstent
withother jurisdictions. The statement of the standard work week should be contained in the Act and not
inthe Regulations. There should continue to be provision for exemption from the standard hours of work
ether by regulaion or upon gpplication to the Miniser of Environment and Labour, for spedific
undertakings or categories of employees.

Recommendation # 25 - The standard working hours shall be 40 hours per week, subject to
exemptions for specific undertakings or categories of employees.

Current labour standards provide for a period of rest of not less than 24 hours during each week of
employment. Theweekly day of rest should continue subject to exemption upon application to the Minister
of Labour. The current section 22(2) of the Act states that the rest period shal be a Sunday “wherever
possble’. This provison does not mean that employees have the right to refuseto work on Sunday. The
phrase “wherever possible’ serves no purpose and such language should be removed. The Board heard
submissons on behdf of employees that employees ought to have the right to refuse work on Sunday.
Many retall store employeeswere not required to work on Sunday when they were employed in retall
stores to which the Shops Closing Act prohibition against shopping on Sunday applied. The Shops
Closing Act was amended in 1997 to permit shopping on Sunday indl stores. Subsequent to the change
in the law to permit Sunday shopping, many retail stores have opened on Sunday. The issue of Sunday
shopping was raised with the Board, however, the Board was appointed to review labour standards and
the issue of Sunday shopping is outside the Board’s mandate. 1t is within the scope of labour standards
to review issues related to work on Sunday. The Board hasgiven careful consideration to concernsraised
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on behdf of employees. However, the right to refuse work on Sunday may not be appropriate or
customary in specific workplaces. It is difficult to justify permitting employees in specific undertakings to
have the right to refuseto work on Sunday, while not extending the right to dl employees. Thisissueisone
that is more appropriately addressed by agreement between employers and employees or by collective

bargaining.

Recommendation# 26 - Employees shall be permitteda rest period of 24 hours within each week
of employment, subject to exemption of specific undertakings by the Minister of Labour.

Thereis currently an exemptionfromthe hours of work provisons for management employees. Thismeans
that anemployer isnot required to provide any day of rest to amanagement employee. The Board bdlieves
this exemption should be removed.

Recommendation# 27 - Management employees shall not be exempted from the requirement of
a weekly day of rest.

Currently employees may be required to work a maximum of 14 hours per day, or amaximumof 16 hours
per day where the employee works alone. Thisis based upon the combined effect of the provison for 8
consecutive hours off work in each 24 hour period of employment, and the provison for abregk of one
hour after every five hours of work. The Board has considered representations that the maximum daily
hours of work be reduced to 12 hours from the current 14 or 16 hours. The Board has considered
representations on behdf of employees that the length of time at work without a break of one hour be
reduced from five hours to three hours. The Board has adso considered representations on behaf of
employersthat exceptions be permitted to the one hour rest breaks. These proposal's require further study
to congder dl theimplications. At this time the Board does not recommend any change.

Recommendation# 28 - The current provisions will continue withrespect to the maximum number
of hours of work per day and the amount of time workedbefore entitlement to a one hour break.

The provigons withrespect to “ scheduled” versus “ cdl-in” work and the minimum hours of work for which
an employee is to be paid are the source of disputes between employers and employees. Changes are
needed to diminate confusion in the workplace. The current requirement is set out in section 10 of the
Labour Standards Regulations, whichisinterpreted by the Department to meanthat there is no minimum
length of time for which an employee may be scheduled to work. The current interpretation of the
Regulations means that an employee may be scheduled to work three separate two hour shiftsinthe same
day and be entitled to be paid for sx hourswork. An employee scheduled to work a shift of more than
three hours is entitled to receive payment for three hours regardless of the time actualy worked. The
Board is of the view that the current Stuation is not judtifiable and causes unfairnessto employees. There
should be aclear digtinctionbetween scheduled work and call-in work. Inthe Board' sview, “ scheduled”
work means that an employee has sufficient notice of the time he or she is required to work so that the
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employee can plan persond or socid events with the work schedule inmind. “Cal in” work occurswhen
an employee has short notice of the need to work and is likdy to suffer inconvenience. This was one of
the issues raised in the Discussion Paper and the Board heard many submissions on this issue. In some
workplaces the employer posts a schedule on a bulletin board and the schedule has the effect of giving
notice to employees when they are required to work. In other workplaces a posted schedule is not
customary or practical.

The Board recommends that a practical way to define “scheduled” work is by the length of notice given
to the employee as to when the employee is required to work. The notice should be in writing to avoid
dispute, and may be given by a posted schedule. In the Board' s view, 48 hours notice is sufficient notice
for the work to be considered “scheduled” work. Where the notice givenisless than 48 hours, the work
shdl be consdered “cal in” work. The Board believes that the lengthof a shift that is scheduled should be
no less than three hours. The minimum lengthof a shift is three hours, whether cdl-in or scheduled, in Six
juridictions in Canada. One jurisdiction has a minimum shift of four hours. The minimum length of shift
isthreehoursfor cal-in work in four jurisdictionsin Canada. Two jurisdictions have aminimum|lengthof
shift of four hoursfor cal inwork. The Board believes that employees cdled in to work on less than the
required 48 hours noticefor scheduled work, should be entitled to alonger minimum shift to recognize the
greater inconvenience to the employee. The Board recommendsthat four hours be the minimum length of
a dhift for cdl inwork. Employees should be paid at their regular rate of pay for the appropriate time.
Employees who are scheduled or caled in to work and are not assigned work are entitled to be paid for
the minimum shift from the time they report to work.

Recommendation # 29 - An employee shall be scheduled to work and shall be paid for not less
than three hours in a shift. Scheduled work means that an employee has received notice in
writing at least 48 hours prior to the start of the shift. The notice shall be by posted schedule
wherever reasonably practical. An employee called in to work on less than 48 hours written
notice shall be paid for a minimum four hour shift. The minimum amounts shall be paid at the
employee’s regular rate of pay. Upon reporting to work an employee is entitled to be paid for the
minimum shift whether or not the employee is assigned work.

10.  Vacations and Vacation Pay

The current labour standards legidation provides for vacation pay at the rate of 4%, with the rate for
employees with 15 years of continuous employment increasing to 6%. Five jurisdictions in Canada
including the other Atlantic Provinces providefor arate of vacation pay of 4% without any further increase
based on length of employment. Other jurisdictions provide for an increase to 6% after five or Sx years
or some other period of employment. The current provisonsin Newfoundland are not inconastent with
other jurisdictions and the Board does not recommend any change. Qudification for vacation leave is
currently based on working 90% of the normal working hoursin a continuous 12 monthperiod. The use
of the phrase “90% of the norma working hours’ is confusing and difficult to enforce. A provision that
would provide greater clarity and be more easily interpreted would be to provide for a qudification that
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an employee be employed for acontinuous 12 monthperiod. An issue related to bereavement leave was
brought to the Board' s atention. In those instances where
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bereavement leave entitlement occurs during vacation leave, the employee shdl be permitted to taketime
off for bereavement leave at the end of the vacation leave.

Recommendation# 30 - An employee shall qualify for vacationleave who has been employed for
a continuous 12 month period. There is no recommendation to change the current rate of
vacationpay. Where bereavement leave entitlement occurs during vacation leave, the employee
shall be permitted to take time off for bereavement leave at the end of the vacation leave.

The Board wasinformed that there are occas ons whereanemployer hascancelled an employee’ svacation
leave where the vacation was previoudy approved by the employer. An employee may have booked
arlineflights, hotels or travel packages, and will incur ggnificant expenses in the event that the employer
cancels the vacation leave. There is currently no provision requiring an employer to compensate the
employee in the event of cancellation of vecation leave. In the Board's view, an employer should be
required to pay the actual expenses of an employee in the event that vacation leave is cancelled.

Recommendation # 31 - In the event that the employer cancels a vacation leave previously
approved in writing, the employer should reimburse to the employee expenses incurred as a
result of the cancellation.

The amount of vacation pay that has accumulated should be communicated to the employee and shown
onthe employee spay stub. In the event of termination of employment, the current Act requires payment
of vacationpay within one week. In many casesemployershave payroll sysemsthat create administrative
difficulties to makea payment of vacationpay on aday other than the norma payday. The Board agrees
with the recommendation of the Employer’s Council to permit payment of vacation pay, in the event of
termination of employment, on the next regular pay day. Thisis Smilar to the recommendation made by
the Board with respect to payment of wages on termination of employment.

Recommendation # 32 -The amount of accumulated vacation pay should be shown on an
employee’s pay stub. Employers shall be required to pay vacation pay, upon termination of
employment, on the next regular pay day.

11. Public Holidays

To qudify for payment for a public holiday, an employee is currently required to work 15 of 30 days prior
to the holiday and aso to work the shift prior to the holiday and the shift fallowing the holiday. The current
provisons are not clear and are the source of confuson and dispute in the workplace. The Board has
considered various aternatives to provide for clarity to employers and employees and to provide for
farness to employees. The Board has dso consdered that the traditiond five day 40 hour work week is
being replaced by other work arrangements, such asfull time employees working 12 hour shifts, and the
increase in part time employment. In addition, the requirement for an employee to work on the day
preceding the holiday and the day following the holiday may be the subject of dispute betweenan employer
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and anemployeeas to which days are required to beworked. Anemployee may not be entitled under the
current legidation if an employer lays off an employee prior to the holiday and then subsequently rehires
the employee some time after the holiday. The Board holdsthe view that an employeeis entitled to be paid
for the public holiday when he or she has worked for the employer for ameaningful length of time during
the 30 days prior to the holiday. The current requirement to work 15 of 30 days prior to the holiday may
operate unfairly to excludesome employees. The Board suggestsreplacing 15 dayswith anumber of hours
of work, and recommends 40 hoursasreasonable. Anemployeewill dso be entitled whereheor shehas
worked a some time during the 30 days following the holiday. The amount of holiday pay to be paid to
the employee should be based on the hours the employee usudly works. Thiswill be calculated based on
the average daily hours worked by the employee during the 30 caendar days prior to the holiday.

Recommendation# 33 - An employee qualifies for a paid public holiday where the employee has
worked 40 hours during the 30 calendar days prior to the holiday and at any time within 30
calendar days following the holiday. Holiday pay should be calculated based upon the average
daily hours worked by the employee in the 30 days prior to the public holiday.

The Board has consdered the number of public holidays. There are currently five paid public holidays,
namely New Y ears Day, Good Friday, Memorid Day, Labour Day, and Chrissmas Day. The provison
of five pad public holidaysisthe lowest in Canada. Prince Edward Idand dso providesfor five paid public
holidays. New Brunswick and Nova Scotia provide for six paid public holidays. The other jurisdictions
provide for saven or more paid public holidays. The number of paid public holidays should be increased
to sx to be more consgstent withother jurisdictions. The Board has aso consdered which public holidays
are most commonly granted in other jurisdictions. Victoria Day isa public holiday in nine jurisdictionsin
Canada and the Board recommends this day be added to the list of public holidays.

Recommendation # 34 - The number of public holidays be increased from five days to six days
and Victoria Day be added as a public holiday.

12.  Leaves of Absence
Pregnancy, Adoption and Parental Leave

The current permitted lengthof leave for pregnancy, adoption and parenta leave is less than the lengths of
leave in Federa Employment Insurance Guiddinesdue to become effective onJanuary 1, 2001. Aswell,
the qudifying period in the Federd Guiddineswill be reduced. The length of leave and quaifying period
should be amended to be consagtent withthe revised Federd Guidelines. The Board does not recommend
any change in the requirement of two weeks natice of leave and two weeks notice to return from leave.
The legidation currently prohibits an employer from dismissing an employee by reason of pregnancy,
adoption or parentd leave. The Act does not provide for a mechanism to enforce this provison. It is
recommended that the provision be enforced by determination of the Director of Labour Standards or a
labour standards officer. The Board has aso consdered the desirability of alowing for pregnancy,
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adoption and parentd leave periods to be included for the purpose of cadculaing entittement to labour
standards benefits, such as higher rate of vacation pay, and alonger period of notice of termination.

Recommendation # 35 - The length of leave and qualifying period for pregnancy, adoption and
parental leave shall be amended to correspond to revised Federal Employment Insurance
Guidelines. Dismissal of an employee in violation of the protection of employees on pregnancy,
adoption or parental leave may be enforcedby determinationof the Director of Labour Standards
or a labour standards officer. Time absent on pregnancy, adoption or parental leave shall be
includedfor the purpose of calculating entitlement to rate of vacation pay and length of notice of
termination.

Bereavement Leave

The bereavement leave provisions currently providefor two days unpaid leave and one day paid leavein
the event of deeth of family members. The Board recommends that “ son-in-law” and “ daughter-in-law”
be added to the categories of family members listed for reasons of condstency. Qudification for
bereavement leave is Sated to be employment for a continuous period of at least one month. The Board
has considered the qudification period and is of the view that there should be no qudification for unpaid
bereavement leave and the qudification for paid bereavement leave shdl be 30 caendar days. Pay for
bereavement leave purposes shall be caculated in the same manner as pay for public holidays.

Recommendation# 36 - Bereavement leave entitlement shall be permitted in the event of death
of a son-in-lawor daughter-in-lawin addition to the categories of family members providedin the
current legislation. Pay for bereavement leave shall be calculated in the same manner as pay for
public holidays,i.e. the average daily hours of work in the preceding 30 days. All employees are
entitled to two days unpaid bereavement leave. An employee who has worked for an employer
for 30 calendar days is also entitled to one day paid bereavement leave.

Sick Leave and Family Responsibility Leave

Employees are currently entitled to five days unpaid sick leave upon being employed for a continuous
period of Sx months and upon providingamedica certificate. The Board does not believe that a medica
certificate should be required for every absence. Infact, requiringamedica certificate may result in further
absence from work for the purpose of obtaining the certificate. However, sick leave that extends beyond
two consecutive days should be subject to verification by amedica certificate.

The Board hasdso givenconsiderationto the changing natureof the workpl ace, the increasing participation
of womenintheworkforce, thetrend towards both parentsworking, and the trend towards employeeswith
the added responghility to care for aging parents. Employees should be permitted unpaid family
respongbility leave to atend to the needs of thar family. Employees should not be required to give an
explanation to their employer of the reason for family responghility leave except in caseswhere the leave
exceedstwo consecutive days, inwhichevent awrittenexplanationshould be provided. To permit grester
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flexibility for employees and employers, employees should be provided with unpaid sick leave or family
respongbility leave up to 12 days per year with the type of leave to be at the employee’s option. This
provides greater flexibility than providing for a separate number of days of sick leave and a separate
number of days of family responsbility leave. The qudification period for both types of leave shdl be 30
cdendar days, which is consstent with other leave provisons.

Recommendation# 37 - Following employment for 30 calendar days, employees shall be entitled
to12 days unpaid leave per year for reasons of sickness or family responsibility. An employee
shall provide the employer with a medical certificate for sick leave of three or more consecutive
days. An employee shall provide the employer with a written explanation for family responsibility
leave of three or more consecutive days.

13. Notice of Termination

Current labour standards providefor bothindividud notice of termination and group notice of termination.
Therequirement for individua notice of terminationis currently one week for employees employed|essthan
two years and two weeks for employees employed for two years or more. Mog other jurisdictionsin
Canada provide for longer periods of notice of terminationfor employees with greeter lengths of service.
For example, in the Province of Nova Scotia, employeeswithfive years service are entitled to four weeks
notice and employeeswithtenyears service are entitled to eight weeksnotice. Similar provisonsarefound
in other jurisdictions and the Board believes that the notice provision should be changed to be more
conggtent with other jurisdictions.

Recommendation # 38 - Employees shall be entitled to notice of termination of one week for
employees employedfor less than two years, two weeks for employees employed for two to five
years, four weeks for employees employed for five to tenyears and eight weeks for employees
employed for ten years or more. An employee is required to give the same notice as an
employer.

There is no requirement a present that notice of termination be in writing in the event that the employee
walveswrittennotice. The requirement for written notice provides certainty inthe workpl ace and the Board
does not agree thet there should be any waiver. The current provisons for temporary layoff are confusng
and should be removed. The reasons for which an employee may dismiss without notice for a judtified
reason should be replaced with the reason of “just cause”. Thisisaconcept that is familiar to the Courts
and adminigrative tribunas.

Recommendation # 39 - Notice of termination shall be in writing and written notice may not be
waived by the employee. The provisions for temporary layoff should be removed from the

legislation. An employer may terminate without notice for just cause.

The group layoff provisons of the legidation provide for longer periods of notice but do not provide for
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payment of wagesin lieu of notice. The provisions aso do not providefor enforcement by determination
of the Director. There should be provison for payment of wages in lieu of notice and enforcement by
determination. Where the employer is a company, there shdl be persond liability of the directors.

Recommendation # 40 - In the event of a group layoff, employees shall be entitled to payment
of wages in lieu of notice. Directors shall be personally liable for payment of wages in lieu of
notice. The payment may be enforced by determination of the Director of Labour Standards.
14.  Administration and Enforcement

Employeeswho wishto complainof aviolationof labour standards are currently required to fileacomplaint
within sx months of the occurrence of the event. The current interpretation of this provison isthat, inthe
event an employeeis terminated from employment, the employee is required to file acomplaint within sx
months of the termination, and regardiess of the date of filing the complaint, there can be no claim for
moneys owing Sx months prior to the date of the complaint. 1n some cases, thisis unfair to the employee.
The limitation period for most dvil daims arisng from contract is two years. Employers are currently
required by the Act tokeeprecordsfor four years. The Board agreesthat complaints should befiled within
six months of termination of employment. However, the subject of the complaint may be any event during
the period of two years prior to the complaint. Employees may file a complaint againgt their current
employer a any time within two years of the event of the complaint.

Recommendation # 41 - In the event an employee is terminated from employment, a complaint
must be filed within six months of the date of termination. The subject of a complaint may be an
event that occurred within two years prior to the date of the complaint. Employees may file a
complaint against their current employer at any time within two years of the event of the
complaint.

There are specific pendty sections in the current legidation but there is no genera offence or penalty
section.  The current amount of fine and imprisonment for violation of some provisons of the Act is
extremdy low. For example, the current section 63(4) provides for a fine of not less than $50. and not
more than $500. for falure to keep records. The amount of the pendty should be consgtent with the
generd offence sectionsin other Provincia legidation.

Recommendation#42 - The legislation should include a general offence and penalty section, with
the amounts of fine or imprisonment to be consistent with other Provincial offences.

The current provisions for enforcement of labour standards is extremey cumbersome and lengthy. Inthe
event that a complaint is not resolved through a mediation process, thenthe Director of Labour Standards
or alabour standards officer will make a determination, where appropriate. Inthe event of adetermination
that the employer pay an amount of money to an employee, and in the event that the employer does not
pay the amount owing, thereis difficulty collecting the amount. The determination is enforced by charging
the employer with aviolation of the Labour Standards Act and
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then seeking a conviction and order in the Provincid Court. Itistheview of the Board that thisprocedure
ought to be replaced with a provision dlowing for the determination to befiled in any court of competent
jurisdiction and then be enforced in the same manner as any other Court Order. Execution proceedings
could thenproceed immediatdly and direction could be given to the Sheriff of Newfoundland to collect the
amount owing. To give greater effect to certain provisons of the Act, determination orders may provide
redressindifferent ways, inadditionto the payment of money. For example, the Act prohibitsan employer
from terminating an employee by reasonof maternity leave. To enforce such a provison, the Director or
officer should be permitted to make a determination ordering that the employee be reinstated in
employment.

Recommendation # 43 - Determination orders by the Director of Labour Standards or labour
standards officers may be filed in any court of competent jurisdiction in the event of
noncompliance and enforced as an order of the court by the Sheriff of Newfoundland.
Determinationorders may include orders for reinstatement of employees where the Act permits.

An employer may appeal adetermination order upon payment of the amount in dispute. The appeds are
heard by an adjudicator sdlected from a panel of adjudicators. The current time limit to file an appedl is
15 days from the date of a determination . Following the recaipt of many submissons on this issue, the
Board considers it appropriate to increase the time limit for the filing of an appeal to 30 days. It is
appropriate that the amount of money in dispute be remitted. For the purpose of consistency and
adminidrative efficiency, the Board is of the view that appeals ought to be heard by the Labour Reaions
Board, which has expertise in employment disputes.  Further, there would be no automatic right to a
hearing of an apped. The Labour Relations Board would be entitled to make decisons without a hearing
on the basis of written representations where appropriate.

Recommendation # 44 - Determinations may be appealed within 30 days of the date of the
determination and upon remitting the amount of money in dispute. Appeals will be decided by the
Labour Relations Board and may be determined on the basis of written representation or
following a hearing where a hearing is ordered by the Board.

15. Review of Employment Standards

The continuous review of employment standardsis essentia inthe interest of maintaining good employment
relationsin the province. It is recommended that employment standards be reviewed on a periodic basis
at least every three years. Labour standards should be reviewed by a Board having a structure composed
of representatives of employers, representatives of employees and a neutra chairperson.  The Board
should receive representations and meet with interested parties in a consultation process.

Recommendation# 45 - Employment standards in the Province should be reviewedon a regular
basis at least every three years. The review should be conducted by a Board having
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representatives of employees and employers and a neutral chairperson.
16.  Conclusion

Employment standards legidation is necessary to ensure that employees are treated farly and to protect
employersfromunfar competition. Legidation isneeded that will describe new employment sandardsin
plain language that is easily understood by employers and employees. We are recommending changesin
the legidation we believe will provide clarity in areaswherethereis currently confusion. For example, our
recommendations for qudification for public halidays and hours of work are intended to bring more
certainty to the workplace.

Theworkplacewill be more harmonious and productive if informationabout employment standardsismade
reedily availadble. One of our recommendations in this area is that booklets explaining employment
standards be provided to employers and employees in the province.

Reform of exigting labour tandardsis needed inlight of changesinthe workforce and the nature of work.
To accommodate working parents, we are recommending that family respongbility leave beprovided. We
are dso recommending that flexibility in work scheduling be accommodated.

We have recommended severd adminidrative changes to make the legidation more easily enforceable.

Legd procedures need to be more efficent. We beieve the result will be an Act that will better serve
employers and employees.

Respectfully submitted by the Labour Standards Board.

James C. Oakley
Chairperson

Janet Kelly
Board Member

24



Greg Pretty
Board Member
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Appendix “A”

Members of the Labour Standards Board

James C. Oakley, Chairperson

James C. Oakley has extensive experience in employment and labour law. He isamember of the Law
Society of Newfoundland and has practised law in the province for twenty years. Mr. Oakley obtained
his Bachelor of Arts degree from the University of Alberta, Bachelor of Educationdegree from Memorid
University of Newfoundland and Bachelor of Laws degree from the University of Western Ontario. He
is frequently selected by unions and employers as an arbitrator of grievance disputes under collective
agreements. Heisan arbitrator of fish price digputes in the Newfoundland fishing industry. Mr. Oakley
isamember of the Nationa Academy of Arbitrators. He is designated as a Chartered Arbitrator by the
Arbitrationand Mediation Ingitute of Canada. He has mediated employment and labour disputes. Hehas
given presentations on labour law and arbitration procedure to the Canadian Industrial Reations
Asociation. His article as part of aten nation study on “Duty of Loyalty” was recently published in the
Comparative Labour Law and Policy Journd. He currently serves as Vice Chairperson of the Labour
Relations Board.

Janet Kelly, Employer Representative

Janet Kdly has been the owner and operator of a small business since 1977. She has been actively
involved in numerous organizations related to entrepreneurship and smal business, such asthe Funding
Committee of The Y Enterprise Centre, Chair of the Busness Development Centre of The North East
Avaon Community Futures, Director of the Enterprise Store, Member of the investment committee of
Mount Pearl CCIP Inc. She was the recipient of the 1992 Entrepreneur of the Y ear Award presented by
the Gardiner Ingtitute of Memorid Universty of Newfoundland. She is an enthusiagtic promoter of far
business practices and positive employee relations and frequently speaks both within and outside the
province onthistopic. Sheis known for promoting educationa opportunities for employees both on and
off the job. She manages a saff of 40-50 full time employees on adally basis. She has had a lifdong
interest in basic labour standards and welcomed the opportunity to have input into revisng the present
Labour Standards Legidation.

Greg Pretty, Employee Representative

Greg Pretty is a Staff Representative of the Fish Food and Allied Workers/Canadian Auto Workers
(FFAW/CAW). The FFAW/CAW represents over 20,000 workers in the Province of Newfoundland
and Labrador. In addition to the fishing indudry, the FFAW/CAW represents workers in awide range
of occupationsin this province. Mr. Pretty attended Memorid University of Newfoundland from 1974-
1978 and hasworked withthe Unionsince 1979. Hehasover twenty years of labour relations experience.
As aSaff Representative, Mr. Pretty servicesand isresponsible for negotiating a wide range of collective
agreementsinthe fishing industry, manufacturing, sted fabricationand the serviceindugtry. Currently, Mr.
Pretty is a Board Member, Employee Representative, for Metro Business Opportunities, &t. John's and
is a member of the Labour Standards Committee of the Newfoundland and Labrador Federation of
Labour.
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Organizations Making Submissions
to the Labour Standards Board

Newfoundland and Labrador Employers Council

Canadian Restaurant and Food Services Association

Canadian Federation of Independent Business

Canadian Retail Hardware Association

Newfoundland and Labrador Federation of Labour

Newfoundland and Labrador Building Congtruction Trades Council
Retail Wholesale Canada, CAW

Fish, Food and Allied Workers (FFAW/CAW)

Womens Policy Office, Government of Newfoundland and L abrador
Women in Resource Development Committee

Womens' Health Network Newfoundland and L abrador

New Democratic Party of Newfoundland and Labrador



Appendix “C”

List of Recommendations

Recommendation # 1 - The existing Labour Standards Act be repealed and replaced withanew Act, to
be cdled the Employment Standards Act.

Recommendation# 2 - The new Employment Standards Act be drafted in plain Englishso that it is clear
and easly understandable to employees and employers.

Recommendation # 3 - All employment standards, with the exception of the rate of minimum wage and
exemptions from the standards, should be set out in the Act and not in regulations.

Recommendation # 4 - The new Employment Standards Act should be organized into parts in the
falowing order: (1) wages, (2) hoursof work, (3) vacationand vacationpay, (4) public holidays, (5) leaves
of absence, (6) notice of termination, (7) employment of children, (8) adminisirationand enforcement, (9)
review of labour standards.

Recommendation # 5 - The Department of Environment and Labour should provide a copy of the
Employment Standards Act and a booklet containing a summary of the Act to every employee and
employer in the Province.

Recommendation # 6 - The Department of Environment and Labour give consideration to gppointing a
Labour Standards Officer in Labrador.

Recommendation # 7 - The Government give consideration to appointing a worker adviser and an
employer adviser to adviseworkers and employerson dl employment legidationindudinglabour standards
and other employment legidationdedling withworkerscompensation, humanrights, and occupationa health
and sefety.

Recommendation# 8 - Upon hiring, anemployer shdl provideto an employee a satement of employment
describing wages and other basic terms of employment, and provide to each employee a copy of the
Employment Standards Act and any summary bookl et prepared by the Department. The employer shdl
post a copy of the Act and booklet in the workplace. The statement of employment provided uponhiring
isto be placed ineach employee’ s personal file, and employees shdl have aright of accessto their persona
file. Collective agreementsand individua contracts of employment may providefor additiona benefitsand
remuneration that exceeds the minimum standards contained in the Employment Standards Act.

Recommendation # 9 - The Act should apply to al employeesinthe Province, subject to exemption from
specific provisons for judtified reason. The professions currently excluded from the application of the Act



by the definition of “contract of service’” should no longer be excluded.

Recommendation # 10 - Employers may pay employees by either cash or cheque. Employers may pay
employees by automatic bank deposit where the employee consents to that method of payment.
Recommendation # 11 - Upon termination of employment, the wages due to the employee shdl be paid
on the next regular pay day. The Act should clarify that payment of wagesisto be made no morethan 21
days after the day worked. The Act should permit payments by cheque drawn on an account at a credit
union whose deposits are guaranteed by the Credit Union Guarantee Deposit Corporation.

Recommendation # 12 - The minmumwage should be reviewed by Government at least annudly and any
increase in the minimum wage be based on a report from an advisory committee or an Employment
Standards Board that includes representatives of employers, employeesand aneutra chairperson. When
making recommendations for an increase in the minimum wage, the advisory board shdl recommend a
minimum wage that is a percentage of the average indudtria wage and shdl consider other relevant factors.
The minimum wage shdl be the same regardiess of age.

Recommendation # 13 - There should be a notice period of sx months of any increase in minimum wage.

Recommendation# 14 - The Government gppoint an advisory committee conssting of representatives of
employers, employeesand aneutral chairpersonto review labour relations inthe congtruction industry and
to include within the review the issue of fair wages.

Recommendation# 15 - Overtime pay to be paid at arate of one and one hdf timesan employee sregular
rate of pay in place of one and one haf timesthe minmumwage. Overtimerate of pay would be paid for
work in excess of the regular weekly hours of work of 40 hours per week.

Recommendation # 16 - The Regulations may continue to exempt specific occupations, or undertakings
fromovertime pay requirements. Management employeesshdl beexempt fromovertime pay requirements.

Recommendation# 17 - Employeesshdl be permitted to take time off in lieu of payment for overtime. The
employer and the employee shall agree in writing for each occurrence and the agreement be placed onthe
employee' s persond file within 30 days fromthe date the work was performed. Time off shal be dlowed
a 12 timesthe timeworked. If time off is not taken within 3 months then overtime wages must be paid.

Recommendation # 18 - An employer is not required to pay the overtime rate of pay whenan employee
requestsin writing an additiona shift or change of shift for the benfit of the employee, without payment of
the overtime rate of pay.

Recommendation# 19 - Employersshdl not be permitted to make deductions froman employee swages
for uniforms.

Recommendation# 20 - The permitted deductions fromwages shdl be restricted to statutory deductions,
amounts established by order of the Court, overpayments of wages, group benefit plans or agreed



Regigtered Retirement Savings Plans or other savings plans.

Recommendation# 21 - Where anemployeeis expected to incur expensesfor anemployer, the employer
shdl advance to the employee the amount that it may reasonably be anticipated will be incurred.
Employeesincurring expenses on behdf of the employer are to be reimbursed by the employer withintwo
weeks of the claim for payment.

Recommendation # 22 - An employee shdl have first priority in respect of wages due to the employeein
priority to dl other creditorsto the extent of $7,500.00. Wagesdueto an employeearedeemed to beheld
intrust by the employer for the employee. Wagesshal include benefitsowing such asvacation pay, holiday
pay or payment in lieu of notice of termination.

Recommendation # 23 - Company directors shdl be persondly liable for unpaid wages owing by the
company to an employee up to $7,500.00 per employee.

Recommendation # 24 - Employees shdl not be required to share any part of a tip with the employer or
the employer’ sdesignate. Tips received by an employer on behdf of an employee shdl be paid to the
employee immediately.

Recommendation # 25 - The standard working hours shall be 40 hours per week, subject to exemptions
for specific undertakings or categories of employees.

Recommendation # 26 - Employees shdl be permitted a rest period of 24 hours within each week of
employment, subject to exemption of specific undertakings by the Minister of Labour.

Recommendation# 27 - Management employees shdl not be exempted from the requirement of aweekly
day of rest.

Recommendation# 28 - The current provisions will continue withrespect to the maximumnumber of hours
of work per day and the amount of time worked before entitlement to a one hour break.

Recommendation# 29 - An employee shall be scheduled to work and shall be paid for not lessthanthree
hoursin ashift. Scheduled work means that an employee has received notice in writing at least 48 hours
prior to the tart of the shift. The notice shdl be by posted schedule wherever reasonably practica. An
employeecaledinto work on less than 48 hourswrittennotice shdl be paid for aminimumfour hour shift.
The minmum amounts shal be paid a the employee' s regular rate of pay. Upon reporting to work an
employee is entitled to be paid for the minimum shift whether or not the employee is assgned work.

Recommendation # 30 - An employee shdl qudify for vacation leave who has been employed for a
continuous 12 month period. There is no recommendation to change the current rate of vacation pay.

Where bereavement |eave entitlement occurs during vacationleave, the employeeshdl be permittedtotake
time off for bereavement leave at the end of the vacation leave.

Recommendation # 31 - In the event that the employer cancels a vacation leave previoudy approved in



writing, the employer should reimburse to the employee expensesincurred as aresult of the cancellation.



Recommendation# 32 -The amount of accumulated vacation pay should be shown onanemployee spay
stub. Employersshall berequired to pay vacation pay, upon termination of employment, on the next regular

pay day.

Recommendation# 33 - Anemployee qudifiesfor apaid public holiday where the employee hasworked
40 hours during the 30 calendar days prior to the holiday and at any time within 30 calendar days following
the holiday. Holiday pay should be cal culated based upon theaverage daily hoursworked by theemployee
in the 30 days prior to the public holiday.

Recommendation # 34 - The number of public holidays be increased from five days to six days and
Victoria Day be added as apublic holiday.

Recommendation # 35 - The length of leave and qudifying period for pregnancy, adoption and parental
leave shdl be amended to correspond to revised Federal Employment Insurance Guiddines. Dismissal of
an employee in violaion of the protection of employeeson pregnancy, adoption or parental leave may be
enforced by determination of the Director of Labour Standards or alabour standards officer. Timeabsent
on pregnancy, adoptionor parental leave shdl be included for the purpose of caculating entitlement to rate
of vacation pay and length of notice of termination.

Recommendation# 36 - Bereavement |leave entitlement shall be permitted inthe event of death of ason-in-
law or daughter-in-law in additionto the categories of family members provided in the current legidation.
Pay for bereavement leave shdl be calculated in the same manner as pay for public holidays, i.e. the
average daly hours of work in the preceding 30 days. All employees are entitled to two days unpaid
bereavement leave. An employee who has worked for an employer for 30 cdendar daysis aso entitled
to one day paid bereavement leave.

Recommendation # 37 - Following employment for 30 caendar days, employees shdl be entitled to12
days unpaid leave per year for reasons of Sckness or family respongbility. An employee shdl providethe
employer with a medicd certificate for Sck leave of three or more consecutive days. An employee shal
provide the employer with awrittenexplanationfor family responghbility leave of three or more consecutive

days.

Recommendation # 38 - Employees shdl be entitled to notice of termination of one week for employees
employed for less thantwo years, two weeks for employees employed for two to five years, four weeks
for employees employed for five to ten years and eight weeks for employees employed for ten years or
more. An employee is required to give the same notice as an employer.

Recommendation# 39 - Notice of termination shal be in writing and writtennotice may not be waived by
the employee. The provisons for temporary layoff should be removed from the legidation. An employer
may terminate without notice for just cause.

Recommendation # 40 - In the event of a group layoff, employees shdl be entitled to payment of wages
inlieu of notice. Directors shdl be persondly liable for payment of wagesin lieu of notice. The payment
may be enforced by determination of the Director of Labour Standards.






Recommendation # 41 - In the event an employee is terminated from employment, a complaint must be
filed within 9x months of the date of termination. The subject of acomplaint may be an event that occurred
within two years prior to the dete of the complaint. Employees may file a complaint againgt their current
employer a any time within two years of the event of the complaint.

Recommendation # 42 - The legidaion should include a generd offence and pendty section, with the
amounts of fine or imprisonment to be consistent with other Provincia offences.

Recommendation # 43 - Determination orders by the Director of Labour Standards or labour standards
officers may be filed in any court of competent jurisdiction in the event of noncompliance and enforced as
an order of the court by the Sheriff of Newfoundland. Determination orders may include orders for
reingtatement of employees where the Act permits.

Recommendation # 44 - Determinations may be appeded within 30 days of the date of the determination
and upon remitting the amount of money in dispute. Appeals will be decided by the Labour Relations
Board and may be determined onthe basis of writtenrepresentation or following ahearing whereahearing
is ordered by the Board.

Recommendation # 45 - Employment standardsinthe Province should be reviewed on aregular bass a

least every threeyears. The review should be conducted by a Board having representatives of employees
and employers and a neutra chairperson.
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