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"The purpose of this Act isto extend the
present laws of Canadato provide a
right of access to information in records
under the control of a government
inditution in accordance with the
principles that government information
should be available to the public, that
necessary exemptions to the right of
access should be limited and specific
and that decisions on the disclosure of
government information should be
reviewed independently of government.”
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Mandate

The Information Commissoner is a specid ombudsman gpproved by Parliament to invedtigate
complaints that the government has denied rights under the Access to Information Act — Canada's
freedom of information legidation.

Passage of the Act in 1983 gave Canadians the broad legd right to information recorded in any form
and controlled by most federal government ingtitutions.

The Act provides government ingtitutions with 30 days to respond to access requests. Extended time
may be clamed if there are many records to examine, other government agencies to be consulted or
third parties to be notified. However, the requester must be notified of these extensions within the initia
timeframe.

Of course, access rights are not absolute. They are subject to specific and limited exemptions,
balancing freedom of information againg individud privacy, commercid confidentidity, nationa security
and the frank communi cations needed for effective policy-making.

Such exemptions permit government agencies to withhold materiad [l often prompting disputes between
goplicants and departments. Dissatisfied gpplicants may turn to the Information Commissoner who
investigates applicants complaints that:

they have been denied requested informetion;
. they have been asked to pay too much for copied information;
. the department’s extension of more than 30 days to provide information is unreasonable;

. the materid was not in the officid language of choice or the time for trandation was
unreasonable;

. they have a problem with the Info Source guide or periodic bulletins which are issued to
help the public under the Act;

. they have run into any other problem using the Act.

The commissioner is independent of government and has strong investigative powers. These are red
incentives to government ingtitutions to adhere to the Act and respect gpplicants rights.

Since he is an ombudsman, the commissioner may not, however, order a complaint resolved in a
particular way. Thus he relies on persuasion to solve disputes, asking for a Federd Court review only if
he believes an individua has been improperly denied access.




An Addressto Parliament

The formal addressee of this report, submitted as it is each year to the Speakers of the House of
Commons and the Senate, is of course Parliament. To Parliament itsdlf, not to the government of the
day, isthe accounting made as to how fares freedom of information in Canada.

By making Parliament this commissioner's master, the legidators who passed it showed how important
they consdered the Access to Information Act. Only four federa watchdogs have adirect line to
Parliament. Other reviewers report to the government through a particular ministry; their route to
Parliament iscircuitous. Thisreviewer is Parliament's eyes on the Access to Information Act.

All this being dutifully acknowledged, the fact is that Parliament has been more a nomind than the
effective addressee of these reports. The government isthe red object of the exercise. The dingsand
arrows, even some praise, are amed at government departments, their performances tested against the
rigorous standards for openness required by law.

The more avid readers of these words, if there is such athing as an avid reader of alega requirement,
will befound firg of dl in the tight little access to information community within government:  access co-
ordinators who will want to know, before their bosses do, if and how their indtitutions are mentioned in
dispatches from the front. Opposition members of Parliament will be more interested than government
members in the grades the government receives.

Reporters will look (asthey do in reports of other government watchdogs, such as the Auditor Genera)
for any castigations of the government to report. (They are rarely disappointed.) Then there are the
Act's knowledgeable, battle-hardened professional users from business and the media. Other regular
readers comprise a hard core of academic access specialists and a diverse band of access groupies with
the good sense of preferring the attractions of access to information over, say, rock bands.

This year's report begins alittle differently by putting Parliament's own performance under scrutiny for
thefirst time. It isdesigned to catch the attention of MPs and Senators both in government and on
opposition benches.

The last two Parliaments have been the firgt to live totaly with an accessto information regime. The
government has been assessed every year. Next year's report will ook back over the history of the first
decade of the access law, whose tenth anniversary falls on duly 1, 1993. Now it seemed time for alook
a Parliament itsdlf, a how it has supported its own legidation.

Not that the government will be spared some customary (and deserved) grouching. But by now it is
possible to be confident enough about the irreverghility of the impact of accessto information on
government to shorten, as much as conscience will alow, the usua catd ogue of cadtigations, nitpicking
and hectoring. Playing the common scold is not only an unattractive and uncongenid role; by repetition
it becomes unproductive.

For an uncommon scold read Mr. Justice Francis Muldoon's recent denunciation of "that mind-set of
defensve fearfulness, even in the Privy Council Office" which "can produce non-disclosures of materid
which are smply silly, such as the blanking out of this applicant's own name on the records disclosed to
him" (Rubin v. the Clerk of the Privy Council, Federal Court nos. T-2651-90, T-1587-91, T1391-92).




The steady opening up of the old closed culture of the Canadian public service istaking place, whatever
the recidivism rate, because public servants want to obey the law and they are coming to understand the
law better each year. Conversion to the principles of access, not repetition of horror stories, titillating
though they may be to critics of government, is the secret of the dow sea-change to openness.

In the larger scheme of thingsit is not a commissioner's office nor a multitude of judicid, quas-judicid
and adminigrative review or oversght bodies which holds government to account. 1t will be citizens
who have armed themsdlves, as James Madison said, "with the power knowledge gives'. An
Information Commissioner should maintain a becoming modesty about what his office can accomplish.

No, the power isin the law, which makes Parliament's close atention so important. Even Parliament
may not have itsdf redlized what it wrought when the Access to Information Act cameinto effect on
Jduly 1, 1983. Parliament thereby gave the citizen probably the Sngle most important instrument, after
the balot, for accountability in ademocracy. The right of the public to see most government records
shifts the balance of power from government to citizens.

In places without freedom of information (and only a dozen countries have access laws), governments
disclose only what they choose and when they choose. In Canada, most governments now have the
burden of jugtifying secrecy. The presumption isin favour of openness, a presumption re-enforced by a
unanimous decision of the apped divison of the Federal Court. In that 1989 decison, Mr. Justice
Darel Hedd wrote: "the generd rule is disclosure, the exception is exemptions and the onus of proving
the entitlement to the benefit of the exception rests upon those who damiit® (Rubinv. Canada
Mortgage and Housing Corporation (1988), [1989] 1 F.C. 265 (C.A.). The potential impact of that
shift of onus, which isthe heart of an access to information regime, can hardly be overdated.

Parliament should know that the government has had to be reminded again by the Federa Court in this
past year of that shift of onus, (seep._ ), something it may betired of hearing only from the Information
Commissioner. (The Information Commissioner et d, v. the Prime Minigter, Federal Court Nos. T-
1418-92, T-1867-92, T-1524-92, T-1390-92, [unreported]).

The access law has atained amaturity which transcends the vagaries of politica whim. Itisalaw which
cuts across and goes beyond party palitics. It should appeal as much to the conservative as to the
liberd or the socia democrat. The Accessto Information Act isideologicdly neutrd, without party
coloration.

Conservatives who worry about the state growing too powerful should agpplaud the empowerment (that
indigpensable, trendy word) of the individua by information rights; liberds and socidigts (in Parliament
and esawhere) will welcome the sharing of the government'sinformation better to challenge thosein
authority and effect changesin society.

In February, the British House of Commons gave second reading (the vote was 168-2) to a private
member's (Labour) Right to Know bill. Though the bill may not achieve find passage this time around,
it was supported by dl partiesin a brilliant debate which saw the British Commons et itsbest. A few
direct quotes from that debate may inspire Canadas Parliament to reneits interest in access to
information and better gppreciate its possbilities.

A Cabinet minigter, William Waldergrave, speaking for the government, made this perhaps surprisng
admission:




"| am rather easily persuaded that the balance is not right in Britain. We keep too many secrets.
We make secrets of matters that should not be secret. That, incidently, makes it more difficult
to keep red secretswhen it islegitimate to do so."

That, incidently, is something which any Canadian officid gill cherishing old secretive ways, should take
to heart. Here's another shrewd observation, which Canadian experience confirms, by the same
Speaker:

"Whatever we do in legidation, nothing ultimately changes unless the culture of organizations
genuinely changes. It isdways possible to find away around rulesif those working within them
redly want to."

Another Conservative Member of Parliament, Richard Shepherd, urged his party to accept the bill. He
argued:

"Unless we know what the governments are doing, how can we judge them and how can they
be held accountable? How can we as Parliament or as a public society discuss intelligently and
reasonably the objective and purposes of public policy? We cannot. If information is open and
available, surely the quality of the decisonswill be better.”

Sir Humphrey, permanent secretary to the Right Honourable James Hacker, had, of course, to be
brought into the debate. In thefirs "Yes Miniger" program, Sir Humphrey gave this advise:

"Open government is a contradiction in terms. Y ou can have openness. Or you can have
government. Y ou can't have both."

The Right to Know hill, asits sponsor Labour MP Mark Fisher said, "seeks to prove Sir Humphrey
wrong". Canada's Access to Information Act, for al the judtified criticism of it, has aready done tht.

Parliament'sreport card

A current fad in management theory is bottom-up evauation. The assumption is that bosses will
become better bosses by knowing how their employees see their supervisors strengths and
weeaknesses. Questionnaires are filled out -- with, of course, a promise of anonymity -- and managers
arerated by their underlings. The enlightened modern boss will never admit that he does not welcome
this most democratic of gppraisas.

How will Parliament take a bottom-up evauation by one of its underlings, the Information
Commissioner of Canada? Though it may seem like biting the hand that feeds, or even alittle
impertinent, the idea of passing out a report card on Parliament's performance does not require alarge
dose of chutzpah. Thisisthe last report to the 34th Parliament. That fact makes an honest appraisal
timely for looking both backwards and forward, and something short of sdf-immolation.

What any Parliament needs to be reminded right off isthat accessto information rights are at least as
important to a Member of Parliament asthey are to an ordinary citizen. Historians have observed that
until the twentieth century and the introduction of the first Officid Secrets Act in Britain, members of the
British Parliament expected dl informetion available to the Sate to be available to themsdves. Though
that might not always have been 0, it was the presumption. No British or Canadian MP today will so
presume!




The power of Parliament to compd minigters (the government) to lay papers before the House has been
al but logt in the expanson of the role of governments with their dutiful Parliamentary maorities.
Governments over the years grew less and less accustomed to sharing information either with citizens or
their representatives.

For "governments' read the whole public service managerid class. This new magistracy, asit has been
cdled, is comprised not only of public servants as usually defined, but of gppointed persons, whose
agencies are am's length from government for such noble reasons as keeping partisan politics out of
decison-meking. Theselittle fiefdoms and principdities are not only independent; in large measure, they
are unaccountable.

Then there is the power of the experts. Again, members of Parliament are as much &t the mercy of
unchallenged experts as members of the public. Parliament's decison-making will be improved if the
advice of experts is made accountable by being exposed to the scrutiny of other experts -- and common
sense. (Would the mad plans for Mirabel airport have survived if the experts had not such easy sway?)

Used more effectively by MPs and Senators, the Access to Information Act can return power to
Parliament from government. The long -- and essentialy undemocrétic -- tendency, can be reversed.
Parliament has available an instrument to recover long-lost rights. Neither MPs nor Senators should
think it somehow benegath their Satus -- a denigration of their privileges -- to use that instrument for
obtaining government informetion.

Some Canadian members of Parliament -- too few -- do take advantage of the Act, either to obtain
information for themselves or on behdf of condituents. The results may sometimes be discouraging.
Records may be withheld or delayed whether the requestor isaMember of Parliament or a member of
the public. 'Y et the chances of obtaining information under the Access to Information Act are
immeasurably greater than in Question Period. Both questions and answers in the House and in the
Senate are more likely to be used to score political points than serious attempts to ask for and give
informetion.

The chances are a0 greater that a request made under the access Act will yield better results than a
written question placed on the Order paper. Written questions produce, if anything, the briefest of
answers, not documents, and speedy replies are rare.

Members of Parliament sometimes speak, with a sense of |oss, of the old days when their roles seemed
to be more exdted and Parliament itself seemed to have more power. Political scientists can better say
whether thisis more nostagia than redity. An Information Commissioner can say that members of
Parliament, by using the Access to Information Act routindy and frequently, can force government to
share information and reclam an higtoric right.

It would be gratifying -- and perhaps salf-serving -- to be able to demongtrate that members of
Parliament were in fact exploiting the possibilities of the access Act to make themsalves better informed
and more effective insde and outside the House of Commons. Precisdy such aclaim for an accessto
information regime was made during the debate in the British House of Commons of the Right to Know
bill. Mark Fisher argued, rightly, that the public is bored "by assertion and counter-assertion, the ‘yah-
boo, sucks of politics and the lack of detailed, serious debate.” He believed that "freedom of
information will mean less pregjudice battering againg prejudice’, that the credibility of politicians and the
political process will be considerably improved. High hoped!




How splendid to be able to report that the level of Canadian parliamentary debates and the reputation
of politicians have both risen as aresult of Canadas Access to Information Act! Alas, no such dam
can be made.

No datigtics are kept on the number of Canadian Members of Parliament who apply for information
under the Act. Their gpplications are not distinguished, nor should they be, from those of the generd
public. A remarkably few members have been complainants to the commissioner's office. The paucity
of MPs complaints cannot be read as a sign that members information needs are served better than
anyone dsgs. Redism saysit isasymptom of the paucity of MPswho use the Act.

In its research role for MPs, the Library of Parliament has made formal requests for information under
the legidation. On at least one occasion, the library's researcher initiated a complaint after being refused
information by a government ingtitution. Parliamentarians are not entitled to specid privileges under the
Act, nor, again, should they be. The point amply is, however, that MPs can put the Act and the
commissioner's office to work in their service --ether directly or through the parliamentary library.

A combination of unfamiliarity with the process and impatience over dow results probably accounts for
thelow levd of parliamentary usage. There should be no fase expectations among MPs. Requests
sometimes draw blanks. The Act does not produce information for tomorrow's question period or this
week's debate. Parliamentary applicants under the Act, like good journaists plotting their requests,
must anticipate what information could be useful and plan well ahead of need. The access process does
continue to require too much time, though, as noted elsewhere in this report, improvements are being
recorded. But the pay-off in information can berich.

Whatever the reasons, MPs are not exploiting the law's potential. By any measure, members of
Parliament fail the use-it or-lose-it test, and so do other Canadians. More of thislater.

Wher e are the champions?

The Access to Information Act lacks visble champions of opennessin Parliament. It matters not
whether parliamentary access advocates come from either government or opposition benches.
Preferably, they should come from both sides of the House and in particular from members of the
Justice and Solicitor Generd Committee. The Information Commissioner is a voice from the outsde.
Parliament should have some inside voices preaching for and defending access rights.

Where was Parliament when the Information Commissioner was urging the government to release the
results of its public opinion palling on congtitution reform? Where were the questions in the House?

It was not as if Parliament was unaware of the issue; it was brought directly to the attentions of members
and senatorsin the last two of these reports. Y et the government felt no pressure from Parliament to do
the right thing. Had there been such pressure, an expensive court case could well have been avoided.

A note to members of the next Parliament: anyone looking to be identified with a good issue should
condder freedom of information. Any such champions will quickly receive attention.

Advise and consent

Next test: How has Parliament responded to the advise it has received about the Access to
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Information Act?

The government of the day, not Parliament, prepares the legidative menu. Parliamentary committees
and commissioners recommend; the government decides what is acted upon. The Information
Commissioner isredigtic about the limitations upon Parliament to act as Parliament. Parliament isnot a
subdtitute for the executive and the review power of parliament is congtitutiondly difficuit.

But the Information Commissioner reports to parliament for a purpose: to tell oppostion aswell as
government members of Parliament, opposition aswell as government Senators, what he thinks they
should know about the government's performance vis-a-vis the access Act.

Yet, it must be said, so far as parliamentary reaction goes, these reports might as well be put in a space
shipto Mars. They have never, to this commissioner's best knowledge, even prompted a question to
the government in elther the Commons or the Senate. Have they been so irrdlevant or boring?

Part of the problem may be that, when the Information Commissioner makes his gppearance a the time
of the estimates review before the Standing Committee on Justice and Solicitor Genera, his report to
Parliament issale, dmost ayear old. That isancient hitory in palitical time. The committee is under
great time pressure and has never felt compelled to take up the commissioner's annua reportsin
anything approaching a systematic way.

Suggestion: The commissioner's gppearance before the committee should be scheduled at the earliest
possible time following publication of the annua report.

Crown copyright

A case was made last year that the concept of Crown copyright is anachronigtic. It was argued that it
has not been consigtently asserted since Confederation and isin danger of becoming an impediment to
the democratization and dissemination of access to information, particularly in anew age of eectronic
databases. Parliament was asked to give a direction that Crown copyright be abandoned. No such
direction has followed.

Still dipping away

Inlast year's report, the commissioner pointed out that section 24 of the act is a mandatory exemption
which requires the government to refuse to disclose records containing information protected from
disclosure by any of the statutes listed in schedule |1. He suggested that the government's practice of
adding statutes to schedule 11 was eroding the principle of access created by the Act because it
increased the amount of information that could not be disclosed.

The commissioner was aso concerned that the process used to effect these changes was not by direct
amendments to the access Act. They were treated much like minor housekeeping amendments, tagged
on to other hills. There as no debate; no discussion of the effects or the need for thistype of an
amendment. There was no consultation with the commissoner's office.

Last year's report aso noted that the government had ignored the recommendation of the Justice and
Solicitor Generd Committee in 1986 that section 24 and schedule |1 be repedled and replaced with new
provisons to protect the specid interests contained in the Income Tax Act, the Statistics Act and the
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Corporations and Labour Returns Act. In fact, parliament continued to enact new statutes containing
provisons which would further restrict disclosures.

Last year four government bills containing five confidentidity provisions for addition to schedule Il were
on the Order Paper. One, the Energy Efficiency Act, was proclaimed in force on January 1, 1993,
The other three (Bills C-13, C-45 and C-62) remained on the Order Paper but were joined by Bill C-
112 which was introduced to make the modifications to the Excise Tax Act. Because of the
seriousness with which the commissioner viewed these proposed changes, he expressed his concerns
about C-112 in aletter to the Chairman of the Finance Committee of the House of Commons.

From a report-card perspective, the performance is getting worse. The access Act started in 1983 with
33 dtatutes in schedule 1. That number had increased to 38 by the time of the Justice committee report
in 1986. By the end of 1992-93, 42 statutes containing 59 provisons limiting disclosure were listed in
schedule Il. Since four government hills were on the Order Paper listing another five confidentidity
provisons, there could be 46 statutes containing 64 confidentidity provisons.

Thereis no information S0 sendtive that the Access to Information Act and its exemptions can't be
trusted to protect it. The Act is extraordinarily well drafted. The commissioner's office hasyet to seea
legitimate interest that couldn't be protected by one or more of the existing exemptions. Y et more
statutes are adopted which weaken the Access to Information Act. Parliament is taking away what
Parliament gave. Worsg, it doesn't even seem to have noticed.

Still pollsapart

In hislast two annud reports the Information Commissioner urged that the results of government public
opinion polls be routindy reased. The government was desaf to the argument that the public has aright
to know what the people are telling government about their own opinions through publicly-financed
polls. The commissioner believed that he had no other option but to take the Prime Minigter, as head of
the Privy Council Office to court to force lavful behaviour. The Federd Court of Canada confirmed
the commissoner's view that the polls should be released. The caseis more fully discussed on p. 27.

But the aftermath of the court case is even more troubling.  Although the precise polling records ordered
released by the court are now public, the government refused for many months to release any other
requested polls on condtitutiona matters. At thisreport's year end (March 31), it had still not honoured
its lawful obligation to give requestors any answer -- even a"No"! There was, however, an indication
that saner heads may yet prevall.

While the government, on its own performance, has not yet come around to accepting the principle that
polls should be public and should be released in atimely manner, one member of Parliament, a
government member a that, introduced a private member's bill requiring the disclosure, within 60 days,
of dl polls pad for with public funds. At least, someone in Parliament was ligening.

Making it easier
Parliament has now acted to improve access rights of the visudly impaired. Thisright to obtain records

in dternate formats was urged by the Information Commissioner and the Canadian Human Rights
Commisson.




Strengthening the law

Parliament's reaction (or lack of it) to the recommendations in the report of the Standing Committee on
Justice and Solicitor Generad needs also to be recaled here. The report, Open and Shut:  Enhancing
the Right to Know and the Right to Privacy, was the result of the statutory three-year review of the
Access to Information Act (and the Privacy Act) provided for in the origind legidation.

The government's response to the unanimous, al-party report was published in the document, The
Seps Ahead. While mogt of the recommendations dedling with the Privacy Act were adopted in
principle (though not al implemented), those pertaining to the Access to Information Act were politely
"talked out", to dretch the parliamentary euphemism.

No recommendation was more important in this commissioner's view than that his office be given an
explicit mandate to educate the public concerning its access to information rights. Without the mandate,
the guardians of the purse strings -- Treasury Board minigters -- are reluctant to provide funds to the
commissioner for this purpose. Why make trouble for themsdlves?

But, surdly, the widespread exercise of rightsisthe litmus test of the vigour of ademocracy! The most
up-to-date statistics, for 1991-92, show that 10,376 requests for records were made to government
ingtitutions, amost 1,000 fewer than the previous yeer.

The optimidtic reading of thistrend is that the government is releesng more information informally, thet
there isless need to resort to forma applications. Alas, no evidence supports such optimism.

How few Canadian requests? One smal department of the state government of New Y ork
(Department of Environmental Conservation) in that same year, received as many access requests as
did dl Canadian federa departments combined. Thereis, obvioudy, much yet to be done to make the
access law itself accessible to Canadians.

Y es, Parliaments can only dispose after governments propose -- but that cannot be arecipe for
parliamentary lethargy. The late Ged Badwin would not take "No" for an answer and it was from his
determination that the access law came into being. The Access to Information Act awaits another
parliamentary champion!

Two-in-one

The government's decison that the Offices of the Information and Privacy Commissioners become fully
merged was an event of importance in the life of the Information Commissioner's office. The government
made its intention known in a budgetary announcement in February of 1992 and the matter was
discussed in last year's annud report. Y et the means to implement the merger have not been brought
before Parliament. The merger remains in limbo, though the government continues to support the idea.

The gtate of uncertainty has meant that long-range planning is not possible. Mogt troubling, the
uncertainty has been destructive of good lines of communication between the commissioners, their
clients, their counterparts in other jurisdictions and the public officids with whom they ded, many of
whom believe that the merger has in fact been accomplished.

This commissioner entreets the government and Parliament to resolve the matter -- ether by abandoning
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the merger ideaor by proceeding quickly with it. Anything lessis a disservice to the effective protection
of the access and privacy rights of Canadians.

Who paysthe piper?

A find consderation for Parliament (at the danger of seeming merdly sdf-serving): Isit wiseto have the
government decide upon the level of funding to be given to Parliament's servant, the Information
Commissioner? Thisisnot acomplaint about receiving insufficient funds. 1t issmply to say thet with
each budget-cutting exercise, it becomes more difficult to be an effective watchdog.

No, the government cannot be accused of singling out the commissioner's office for fisca retribution.
His office has suffered cutbacks in good company. That isjust the point. There has been no
recognition of the office's specid relationship to Parliament. No one from the Treasury Board asks if
Parliament's work can be carried on effectively after an across-the-board cut. No one in government
consders the implications of budget decisons on the officess independence.

This commissioner welcomes tough budgetary controls and recognizes the need for reducing
government spending. He should be accountable for taxpayers money. He should be able to
demondrate that it iswell spent in the cause of accessrights.

But being so accountable to the government of the day, rather than Parliament, could beif it cameto a
crunch, adangerous arrangement. The commissioner joins the good company of the Chief Justice of
Canada in worrying about the readiness of the government to treat independent offices as though they
were merely another government department for budget purposes. The Information and Privacy
Commissioner in Ontario advances and defends his budget directly before alegidative committee. That
modd has much to commend it.

Back to you, Parliament.
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Electronic Democracy

How will it compute?

If the past year demonstrated anything about the sharing of information at the stroke of the key, not the
turn of the pages, it showed that technology, public servants and the public are moving much more
rapidly than are legidators.

Those who debated the Access to Information Act -- the law isamere 10 yearsin place -- could not
have predicted the extent to which governments would want to do business dectronicaly. Wholly
paper-free networks that alow public servants to share information, kiosks (like advanced instant
banking machines) that offer servicesto the public, or high-gpeed dectronic highways that ddliver
volumes of government data to scientists, researchers and businesses, are no longer the musings of
futurigs

EDI (Electronic Data Interchange) is a fashionable acronym around Ottawa these days. Canada
Comptroller Generd announced: "My persond god isto have a paperless environment by the end of
the decade for our interna administrative processes -- that is finance, personnel, purchasing and
adminigration. 1 aso would like to see mgor progress on a paperless process to collect our sgnificant
tax revenue."

The Government of Canada will make use of much of such wizardry shortly -- within months for some
agpects of exigting technology. (The Info/Caiforniakiosk spoken of in thisreport last year isa
prototype for federal government kiosks in gestation. By the time the Cdifornia modd went on display
in Ottawa, it was dready a has-been.)

Though 10 years -- or more -- may pass before the information technology (IT) revolution reaches its
dénouement and al the highways are built, many ways for the public to do business with government via
keyboards and screens, not paper and pens are dready in place.

Revenue Canada, for example, estimated that a million Canadians this year would make use of the RC-
Tax's E-File (even the language is new-made) program to file their returns. One of the ways
Employment and Immigration Canadais trying to link employers and jobless Canadians is through
electronic want ads. Firms competing for government contracts are dialing up a computerized open
bidding system for lists of goods and services.

Data banks are dso helping to enforce the laws, provincid and federal. Some 2,000 police forces are
linked to the RCMP's Police Information Centre which can ddliver the goods to the cruiser car. Data

banks related to Canada Pension Plan contributions, records of employment and SIN registration are

aso made available to provincid authorities for the enforcement of family support payments.

As obsolete as a 64K persona computer is the notion that eectronic information is merely data stored
onadisk or held in memory. Electronic sgnas will soon be travelling both sides of the street -- from
citizen to government, from government to citizen (corporate or otherwise). And the street looks more
and more like aroundabout. (Not incidentaly, government spending on information technology last
year qudified IT as one of the few growth areas in government.)
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In histwo previous annua reports, the commissoner saw the need to bring access to information into
the dectronic age. He has recognized for some time that eectronic access presents both problems and
opportunities, but properly done "offers an exciting new dynamic dimension to information sharing, even
to democracy".

The Access to Information Act nods at the existence of dectronic information and suggests aright of
access far wider than many in government might find comfortable. The merit of necessity liesin the
drive to recover the cogts of gathering information and of disseminating it. The dictum: Let those who
benefit pay! hasits gpped.

The access law, however, isfounded on sound principles not to be ignored:
government information should be available to the public
exceptions should be limited and specific
decisions on the disclosure should be reviewed independently
the cost of access should not be a barrier

Asto offering guidance and direction to the inward and outward flow of eectronic data, we will need a
good et of treffic lights, what we have are only directiona arrows to the highway.

It is not too early to begin the debate that could lead to new legidation, perhaps a new federd
information act. Some obvious questions. How best to define public rights to eectronic information?
Will this nationd resource be shared widdy or be narrowly mined under the inhibiting and still potent
presence of the curiogity caled Crown Copyright? What could congtitute a national €ectronic reference
system? Should market forces or government licensing decide who first gets to see what? How can we
reasonably price information for business, for research, for private consumption, for better citizenship?

If the questions are obvious, even easy, the answers are anything but smple.

The existing Act provides experience but, unfortunately, it is no answer to these new questions. We
know from experience what makes little or no sense. It makes no sense, for example, to have access
and pricing palicies that mean taxpayers underwrite one individud's information search to the tune of
$1.2 million. (Revenue Canada had one such gpplicant.) It doesn't make sense to have pricing policies
that mean electronic publishers pay a price below what is required for the government to recover the
cogts of making the informeation available.

What then should be charged? How to ensure equity? How to identify the full extent of information
available -- or records that could be created? What should be the role of the private sector in
information ddlivery? Can the public interest be reconciled with the bottom line? Theligt of issues goes
on.

Government information can be viewed as a nationa resource of various strata -- the government phone
book at the surface and the specialized databases buried deep. (There are now, apparently, discussions
ingde government which could lead to thinking of government information as a hierarchy, not an open

pit.)

By thisway of thinking, user fees might range from nothing at dl for surface treasures to whatever the
market will bear for the rarest.
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The discussions are none too early; the raw data in the $20 government phone book for the nationd
capita region aready costs $2,500 to purchase from the government in disk form -- much lessto
purchase from alicensed supplier. And if disk form should become the only form, what then of the
good access principle that the cost of access should not be abarrier? We should not risk the creation
of an information aristocracy with information lords and peasants.

The notion of drata of information isin kegping with government's current policy which distinguishes
information that fulfils the "duty to inform" from information available for purchase. Thereis nothing
gniger or thretening in itsdf in the desire for economic return on government information. Budgets are
tight. Informationisvauable. Marketsexist. Markets should not be artificidly created, however, by
building new barriers to access to information.

We need to congder the Western whesat farmer who wants detailed information on crop insurance
legidation, the parents of a chronically-ill child in Toronto who want access to the data banks of Hedlth
and Wdfare Canada, the Halifax businessman who needs to know the details of a Revenue Canada
information bulletin. These citizens have financed the gathering of information through their taxes. There
isadrong argument to suggest that it belongs to them a anomina charge -- an argument which finds
support in the access Act.

The Access to Information Act does not have as its garting point information in government files. Its
garting point isthe individual who filesarequest. The Act is, as public servants are now wont to say,
client-driven. It placeslittle onus on theindividua agpplicant, and a grest ded of onus on the government
ingtitution to prove, for example, that there is good and specific reason not to release information. It
makes no diginction whatever on the use to which the information will be put. That iswhy the feesare
the same for the many people who file for information once in alifetime and the few who have built
businesses on the Act.

One way out of the dilemma may be heresy to freedom of information purists and irksome to those who
like to have, as a garting point in policy formation, only the government's interests at heart --
adminigrative and financid. That way could be to identify not only strata of information delivered
eectronicdly, but also digtinctions among information users. A fee or lack of fee could be based on an
information user's apparent needs. In that way, citizens would not be informationaly disenfranchised.
Nor would enormous amounts of valuable information be released for the benefit of only avery few

people.

In smple terms, ditinctions could be made among those who need to know information, everyone who
has aright to knowand those who smply want to knowwhat liesin adata bank. No individua or
corporation should ever pay anything for information required to meet an obligation to government.
Information many strata away from the government phone book should sill be provided a no charge
when the government requires a citizen or a corporation to live with alaw or regulation.

Nor should there be anything but a nomina charge for any information that would alow anyone to
function better as an informed citizen -- statutes, budget papers, excerpts from Hansard. The right-to-
know could burrow very deep when citizens or watchdogs seek to keep government accountable.
Specid congderation should be given, as the access Act now does, to information that has strong public
interest in the defence of public hedth and the environment.

Higher fees for information could be well-justified in other circumstances. Individuas or corporations
may want to know for commercia competitive reasons. Or they may want to know for the sole
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purpose of repackaging and distributing the government's database.

Too cumbersome? Too likely to place control in an uncontrollable bureauicracy? The dternative isto
give access and benefit to those who rush to the new rich deposits and nothing to the citizens whose
taxeslaid down the ore. That adso hasits pitfals. We may not find a perfect solution but we need to
look hard for a good one.

Y esterday's predictions of the impact of the microchip on work, on government, on society have been
very wide of the mark. We no more have the paperless office than we have the cashless society or the
workerless factory. Computers have proven to be useful tools, not socid revolutionaries. New
technologies sometimes fail to take hold because there is dill plenty of life left in the old techniques.

It may be that few gill yearn to chisd messagesin rock, but words on paper have survived many
metamorphoses!  For many, the touch of books has more apped than the glare of a screen. With some
confidence, it can be predicted that an Information Commissioner will be urged to publish areport on
paper for many years, probably many decades, to come.

IBM has estimated that 95 per cent of information in business enterprisesis il in paper form. The
U.S. pentagon recently declared war on paper, for the good reason, according to one report, that
typicd U.S. navy cruiser puts to seawith no less than 26 tonnes of manuas for its wegpons systems --
enough to affect the performance of the vessel. Paper remains the primary record format in the
government of Canada, a safe enough conclusion even without weighing the manuas on Canadian ships

The integrity of the law asit stands needs to be preserved through the decade (or much more) that
paper and computer screen are bound to co-exist. The law should serve readers of al media. Marshdl
McL uhan's dictum should not be misinterpreted by alowing the medium to become the message. Most
important, the principles of the Act should survive technology.

Access to aportion of raw data should not be denied smply because it has been sold for usein avdue-
added information product. Records maintenance is another new concern. As the government's most
senior public servants begin to share an dectronic network, the question arises. Should everything
passing across the Senior Executive Network as well as every other E-mail and bulletin board service in
government be stored? Probably not.

But as information dances like light through the network, who will care for storage of whet clearly
should survive? Which access to information co-ordinator in which agency will process an access
request? Will there be atrackable record of atransaction a akiosk if an applicant looks for one years
later? Thereisan obligation in moving to new technology to ensure that today's dazzle does not
become tomorrow's drizzle. Treasury Board please note.

Y es, we have to plan for the EDI future, but we have to nurture the tools, such as the access law, which
reduce the perils as we move into that paperless age -- which may be longer in coming than some
believe. Recommendations for clearer lega roadmap into the informatics future will be the
commissioner's project for next year's annud report.

But what needs no debate or study is the imperative that there be governmenta culture of openness. As
Arthur Kroeger, dean emeritus of deputy ministers astutely observed: "Modern communications in the
Information Age have undermined hierarchies everywhere, and have crested new expectations on the
part of the public that they will have a much greater say in governmenta decisions than has historically
been the case” What isrequired, he said, is "anew openness by officidsin their daily work."
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Delays

Aspromised in last year's annual report, the commissioner'sfirst priority in 1992-93 was to address the
problem of delays throughout the access system. During the commissioner's gppearance before the
Standing Committee on Justice and Solicitor Generd, it became clear that members of the committee
aso consdered that the problem of delays merited the commissioner's careful attention.

Starting at home

Thefirg line of attack was to ensure that the commissioner's own office was not part of the problem. In
the previous reporting yeer it took, on average, 6.89 months to complete an investigation. Complaints
involving disputed exemptions required on average 8.95 months, delays 2.13 months and fees 2.45
months. These numbers represented an improvement over the year before. Y et, the times were too

long.

It issatisfying, if dill no reason for smugness, to report that efforts to improve the timeliness of complaint
investigations have, again this year, met with success(seep. _ ). Theoveral average turnaround time
is 3.89 months. Investigations of disputed exemptions took on average 5.58 months; delays 1.86
months and fees 1.79.

Especidly worth of note is that this improvement was possible without the need to adopt a more formal
syle with departments. There were no summonses; no evidence was taken under oath; there were no
forma hearings.

With rare exceptions (more of that later), public officias throughout government showed senstivity to
the commissioner's god of completing hisinvestigations as quickly as possible without compromising
their thoroughness.

Credit is adso due to this office's complaint investigators. Despite an overd| staff reduction over the past
two years, sarvice to the public improved. That service remains the first commandment.

Perhaps the most rewarding fact is that of 400 casesin which there was some fault on the part of a
government ingtitution, resolutions were achieved in 96 per cent of cases without the need for the
commissioner to intervene persondly with aforma finding againg the department. In other words,
investigators not only reviewed disputed records and determined the reasons for and circumstances
surrounding the denid, they aso negotiated corrective action by departmenta officidsto ensure that the
complainants access rights were accorded. Thisis the way an ombudsman's office should look.

The Information Commissioner has not forgotten that, in the report of its review of the accesslaw in
1986, the House of Commons Justice Committee urged that three months be the target turnaround time
for exemptions complaint investigations. In the coming year, every effort will be made to achieve that
target. The commissoner must aert Parliament, however, to the fact that Sgnificant further productivity
improvements may require amodest risein gdl levels.

But some bad news. There has been surprising difficulty in investigating complaints againg the
Department of Judtice and the Privy Council Office. Perhapsinitsdf that should not be surprising.
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Those inditutions, by their very nature, are custodians of some of the mogt sendtive information in
government. Perhaps there has smply been arun of unusudly difficult cases. Officids of these
departments sometimes seem to assume, however, that they can and should dictate the nature and
gpeed of the commissioner's investigations, determine unilateraly what information is rdevant to an
investigation and when it will be produced. With that attitude, some investigations have dragged on
interminably. While the commissioner intends to proceed informdly, it would be regrettable if it became
necessary to be forced into a confrontationd, legdistic postion.

Having to make this point a dl is discouraging. The Prime Minigter's department and the Minigter of
Judtice's department are most influentialy placed to give good example by nurturing access rights and
respecting in letter and spirit the obligations set out in the law. Unfortunately, bad examples have been
st by the taking of refuge in amaze of quibbles and layers of excuses. Y es, the cases may be tough.
But the test of the commitment to opennessis precisely how hard cases are handled. Easy cases are no
test at dll.

Government Ingtitutions

Cynicism about the access law drawsiits fud, by-and-large, from the perception that long delaysin
obtaining access to records in a chronic problem.

In 1990-91, 44.5 per cent of all requests made under the Act were not responded to within the
statutory 30 days, 18.1 per cent took between 30 and 60 days and 26.4 per cent took more than 60

days.

The most recent Treasury Board figures for 1991-92 show improvement -- for which there of course
was (and remains) much room. In that year, 39.4 per cent of requests were no answered within the 30-
day period -- 60.6 per cent were answered within that period. Of those that took longer, 20.9 per cent
took between 30-60 days and 18.5 per cent took more than 60 days. Thetrend lineis not dramatically
improved, but it continues in the right direction. Cynicism has less to feed upon.

During the reporting year, the commissoner established a response time investigations unit -- how's that
for agood grey bureaucratic title! -- to keep up the pressure for continued improvement. This unit was
given athree-point mandate:

to monitor al notices from departments sent in compliance with section 9(2) of the Act. This
requirement is to inform the commissioner that responses to access requests will be delayed for
more than 30 days beyond the standard 30-day response period;

to conduct al investigations of complaints dleging unlawful ddays, time extensons, fees and
miscdlaneous complaints;

to plan and conduct reviews of the practises and procedures used by departments to process
access requests.

During 1992-93, the commissioner received 372 notices under the section 9(2) provison. Thetop five
inditutionsin terms of extensions beyond 30 days for which notices were received by the
commissioner's office were:
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the Department of Supply and Services
the Department of National Defence
the Privy Council Office

the Department of Agriculture, and

the Department of Health and Welfare

Monitoring to date indicates that, for the most part, departments had reasonable justification for
extending the response-time deadline. The need to consult with businesses which may be affected by
disclosure accounted for most of the extensions. In other cases, large volumes of records or temporary
daff shortages were the reasons. That being said, departments tend to be overly cautious by claming
an extengon longer than reasonably necessary. Playing it sefe usudly means playing it dow.

Reviews of these notices will intengfy in the coming year. Aswell, steps are being taken to determine
why the number of extension notices recelved seems far fewer than one would expect.

Treasury Board figures for 1991-92 indicate that 18.5 per cent of al requests (10,376) were
responded to only after the lapse of 60 or more days. Assuming asimilar percentage for 1992-93, it
would seem, therefore, that the commissioner should have received some 1,920 notices. Less than 400
werereceived! There may be a smple answer to the disparity: some indtitutions may not be claming
extensons, they may smply be responding late. If o, any such "culprits' will be sought out and
remediad action recommended. Those who are smply not obeying the lega requirement to give
extenson natices to the commissioner will be reminded of their obligation.

The specid unit investigated complaints (including delay extensons, fees and miscellaneous) and on
average completed the invedtigations in 2.04 months. That is an improvement over last year's figure of
3.24 months, even though the unit was not established until autumn, '92.

The unit'swork is not completed when awrongful delay is found to have occurred. That's just the
beginning. Theinvedtigators also work with departmenta staff to dicit an answer for the requestor as
soon as possible. Only when the answer has been given, afirm commitment is made or when it is clear
that only court action will prompt an answer do the investigetors close ther file.

During the year, the response time investigations unit developed a method to review the efficacy and
efficiency of the procedures used by departments to process access requests. With the cooperation of
Trangport Canada, the unit conducted itsfirst review in that department. The review examined dl
documented procedures and practices and Statistica records of processing times. Interviews were held
with officids at dl levels. Theresults of that review will be reported in next year's annua report.

Meanwhile, it can be reported that the commissioner's office and Transport Canada quickly discovered
that they shared acommon god: to improve service to the public. In the coming year, more reviews
will be undertaken and, undoubtedly, in the same cooperative spirit. Ingtitutions are encouraged to
inquire of the commissioner's office to learn more about the review methodology and how it might be
hepful to them.

Delaysin the Federal Court
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In his 1991-92 annua report, the commissoner gave the results of his office's sudy into the length of
time taken by the Federal Court to process access to information cases. The study demonstrated that
the court needed specid rulesto help it manage access casesin atimely fashion. It dso demondtrated
that the Department of Justice, with undoubtedly more pressing priorities, was not vigorousin its
conduct of accesslitigation.

Finaly, the study confirmed that the largest delay problem in the Federal Court under the Access to
Information Act concerns so-called "section 44" cases. These are cases in which the government
decides arequestor is entitled to records but a third part, (most frequently a corporation) aleging that it
will be harmed, asks the court to block the release.

In response to this legd limbo, the commissioner undertook two initiatives. The first was to propose
gpecia rulesfor the Federal Court to consider using in access cases. The second was to become
directly involved in the old section 44 cases before the court in order to hasten them aong.

Special rules

The proposed specid rules were presented to the Federa Court's Rules Committee last year and
reported in the last annuad report. The result isa bad news-good news story, to use the overasmplified
dichotomy. The bad newsis that the Federad Court is not now inclined to adopt the proposed specid
rules for access cases, preferring instead to embark upon a more generd long-term review of al its
procedurd rules.

The commissioner redizes that the court has many more preoccupations than access cases. Hedso
recognizes that it may be preferable for the court, in the long term, to rationdize its genera rulesrather
than proliferate sets of specid rules. Yet it is somewhat disgppointing to see the court give scant weight
to the legidative direction contained in section 45:

"An gpplication made under section 41, 42, or 44 shdl be hear and determined in a summary
way in accordance with any specia rules made in repect of such gpplications pursuant to
section 46 of the Federal Court Act.”

There areindications that the court's review of its ruleswill be completed expeditioudy. To give
impetus to that hope, the court might note a recent report of the Administrative Law Section of the
Canadian Bar Association about delays in the courts. It urged the Federal Court to adopt rulesin
gpecific areas of litigation, such as cases under the Access to Information Act, the Privacy Act and the
Official Language Act. Thereport states: "The Federal Court should be urged to take action now
and not wait until globa review of the Federd Court rulesis undertaken” (Report of Adminigtrative Lw
Section on the Report of Canadian Judicid Council: Report on Delaysin the Courts, January 29,
1993).

The good news is that the Associate Chief Justice of the Federal Court has declared hisintention to
fashion from the present court rules (the so-caled 1600 rules) an expedited procedure for most access
cases. The court recognizes, then, that access delayed is access denied and intends to address the
delay problem in both the short term and the long term. The court is clearly aware of the problem, and
that is the necessary beginning of reform.
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Giving section 44 cases a nudge

During the past year the commissioner's office made a concerted effort to cgole, persuade, prod and
nudge parties to the section 44 cases (i.e., businesses seeking to block information release) to bring the
matters to resolution. (At the beginning of the reporting year, 73 such cases were before the court and
36 new cases were filed in 1992-93.)

It is apleasure to report there has been areduction in the backlog due mostly, not to be immodest
about it, to this office's efforts. Thereis now only one remaining section 44 case which predates 1990.
The commissioner's office was instrumenta in securing the resolution of seven of these pre-1990 cases
(enabling the records to be released) and the commissioner has formaly intervened in the one remaining
case asking the court to impose a procedure which would see it resolved quickly.

The commissioner's office negotiated the closure of four other cases which concerned food inspection
reports -- an issue settled by the Federd Court of Appeal in 1988. The office was a catdyst in the
withdrawa of 22 cases dedling with pharmaceutica product monographs. Thiswas aso an issue on
which the Federa Court of Appeal has ruled, though more recently, only last year (seep. ).

A further 15 cases before the Federal Court dedl with the question of disclosure of reports of adverse
drug reaction and new drug submissions made by pharmaceutical companies to Hedth and Welfare
Canada. The commissioner's office has formaly intervened in three of these casesin order to bring
them (and the others which raise the same issue) to atimely resolution.

This process of seeking to solve this problem of long-delayed section 44 cases has been an eye-opener.

It confirmed that the Justice department had in fact taken a passive role, dlowing casesto languish
undefended for years. Its philosophy seemsto be that unless the individua who requested the records
becomes actively involved and presses the case, the Justice department is justified in inaction.

With respect, asthe lawyers say, that is not good enough. Even the third-party applicants were
astonished by the government'sinaction. In one case a Montred lawyer for afirm which had filed a
section 44 application was approached to withdraw the matter. She was surprised to learn that there
was anyone interested in her long-dormant file. She had not heard aword from the court or the
defendant (the government) in the three years that followed the application. Nevertheess, she as most
co-operative in gpproaching her client to reconsider the need to proceed with the gpplication.

The story has an even stranger twist. Once the commissioner's counsel began to inquire into the matter,
he discovered that the requestor had actudly abandoned his request some three years earlier. The
Justice department had been notified, but made no effort to inform the court or the third party, nor did it
move to have the court case discontinued. That case too, then, will now be resolved.

In another case, our approach to the solicitor of athird party applicant resulted in its agreement to the
withdraw the gpplication in less than four weeks. This success came as refreshing news to the origind
requestor of the records who had, as an intervener, waited in frustration for four years for the Federa
Court to digpose of the gpplication.

Encouraged by the success of these efforts to secure speedy resolution of section 44 gpplications, the
commissioner proposes to continue them for ancther year. The commissioner's office has three
objectives.
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to have al section 44 applications made during 1990 resolved by decision or discontinuance;

to press for gpeedy resolution of some 25 cases filed since 1990 which concern the disclosure
of ar carrier ingpection reports, and

to seek gpeedy resolution of seven cases concerning the disclosure of information about the
"fixed link" between Prince Edward 1dand and the mainland.
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L egal Issues

One might have assumed that, Since the Access to Information Act has been in force for dmost 10
years, dl thejuicy legd issues would have been long solved. This past year proved the error of that
assumption.

Here are some basic questions which gave rise to disputes. whether departments can remove from
records information judged to be not relevant to the request; whether client departments can waive
solicitor-client privilege or whether the privilege resdes in the Crown; whether the commissoner can be
prevented from seeing records held in minister's offices, whether the Privy Council Office (PCO) can
refuse to disclose old public opinion polls on rounds of injury to federd-provincid relations and whether
leaked records become accessible under the Act.

Solicitor-client privilege

In one case, the Justice department received an access request for legal opinionsit had provided to a
now defunct board (the Canadian Aviation Safety Board). It consulted the board's successor, the
Transportation Safety Board (TSB) which decided, in the interests of openness, to waive the privilege.

On hearing this news, the Justice department decided that it knew best: the client couldn't waive the
privilege since the Crown isthe true client. By thislogic, which to a non-lawyer seems tortured, the
department maintains that solicitor-client privilege rests with the Crown's solicitor rather than the client
indtitution.

Y et this does not end the saga. The Justice department made very effort (in the end successful) to have
the TSB withdraw its waiver of privilege. What was dl this manoeuvring about? Letters from the
former deputy minister of Justice to the former chairman of the Canadian Aviation Sefety Board related
to an opinion as to the respective lega powers of the defunct Board's chairman and members. Hardly
the stuff of Sate secrets!

The commissioner consdered the complaint well-founded and recommended disclosure. The
Department of Justice rejected the recommendation because it said it could not go against the wishes of
the client! A caich-22 if ever therewas! On the strength of renewed assurances, however, that the
board in the end fredy and voluntarily wished to maintain the privilege, the commissoner decided not to
take the matter to court.

Theelusivetest of relevance

When requested information is found in arecord or afile containing other information, whet are the
ground rules? Should non-requested information be excised word by word, line by line? Or should
everything be made available as a bonus to the requestor?

The Access to Information Act offers no clear guidance. Nor did the courts until August 1991. Ina
case involving the Minigter of Nationd Defence and the Secretary of State for Externd Affairs, X v. The
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Minigter of National Defence et d., (Federal Court No. T-28986-84), the Federal Court commented:
"The fact that information is not directly related to an access request is not a basis for exemption under
the Act."

Then came a complaint from a newspaper that arequest for all documents showing expensesrelated to
aprime ministerid trip to Cagary had been met with an inadequate response. Records of trave to
Cagary in April 1991 were received, but portions related to another destination on the itinerary had
been expunged and marked "not relevant”.

The investigation focused the minds of officidsin the Privy Council in Office, the Department of Justice
and the Treasury Board Secretariat which is responsible for administration of the Act. PCO agreed that
asecond look was required. In the end, it released information it had originaly characterized as non-
relevant and deleted.

The Information Commissioner concluded that rlevanceis only atest to be used in identifying which
records fal within the scope of arequest. Theregfter, the obligation isto rdlease dl information in the
records except that which is subject to the Act's exemptive provisions.

A Treasury Board guiddline to departments and agencies issued in December helped further in clearing
up the confusion. The guideline suggests a reasonable measure of expunging take place since arelease
of alarge volume of non-rdevant information usudly means time and money to the government
department and to the requestor. All those photocopying charges. All that paper. The guiddine
suggests, sensibly, that in such cases the department discuss the matter with the person who made the
request to avoid needless expense. In dl cases, it suggests that the requestors be informed when they
receive only part of alarge document and be given the option of asking for dl of it.

These reasonable measures, if followed, could lead to far fewer disputes over relevancy or the cost of
processing arequest. The commissioner will keep a careful eye on theissue. The matter of relevancy
may not yet be irrdlevant.

The sanctity of minister's offices

In three instances during the reporting year, the Department of Justice refused to alow the commissioner
to review records which he consders relevant to investigations. The reason given was that the records
were in the minister's departmenta office, not under the department's own control and hence, out of
bounds. The department argues that the minister is not part of the department, that the department
consgs of the deputy minister and dl those below him on the organization chart. It isfrom that
perspective that the Justice department concludes that records under the control of the minister's office
are not under the control of the department. Since only the department is covered by the access law,
goes the argument, neither requestors nor the commissioner have any right to see records hed in the
office of the Minigter of Judtice.

In the commissioner's view, since Parliament has made ministers responsible for the adminigtration of the
access law by virtue of being heads of departments, the Minister of the Department of Jugtice, asits
head, cannot be congdered immune from investigation by the commissoner.

The commissioner agrees that some records held in minister's offices are not ble to requestors
under the access Act. However, for ministersto decide what is or is not ble without permitting
the commissioner to independently review such decisonsis entirdy contrary to the purpose of the
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access law.

As of thiswriting, the minister repongble for access law policy standsin some danger of being the first
minister who hasto be legaly compelled to co-operate with the commissioner's investigations.

Polls

Soon after the demise of the Meech Lake accord, the government of Canada, in its continuing effort to
solve condtitutiond problems, conducted extensive opinion polling. The results were considered to be
of such high strategic significance that the government refused to disclose them on the grounds thet to do
S0 could reasonably be expected to injure its ability to conduct federd-provincid affars. This
exemption is contained in section 14 of the Act.

After dl efforts to persuade the government to change its mind had failed, the commissioner -- for the
fird timein his nine years as an ombudsman -- sought the aid of the Federal Court. The court was
asked to order the release of al but portions of 74 pages out of atotal of some 700 pages of records.
The commissioner concluded that the section 14 test could not be met except from some materid on
those 74 pages. Two of the requestors aso jointed in the action urging the court to order al the records
released.

Mr. Justice Marshdl Rothstein ordered that al the records -- including those on the 74 pages -- be
released. He concluded that the government's fear of possible injury to federd-provincid relations was
entirdy speculative. Hesaid: "An overly cautious approach (by the government) based on something
less than a reasonabl e expectation of probable harm is not consstent with the Act.”

What is especidly ingructive for dl departmentsis the direction the court gave concerning the burden
which must be discharged in order to invoke properly an injury-test exemption such as section 13. For
each withheld record, the court found, the government is required to establish the nature and extent of
theinjury. It dso must show that, if disclosureis made, injuries are more reasonably expected to occur
than not and that thereisa direct causal link between the disclosure and the occurrence of the probable
injuries.

The larger question, at least for the commissioner, remains open: Was it worth going to court? Asa
practica matter, the judicia process proved a poor tool to hold government accountable for failure to
respect accessrights. Despite an early hearing, the court took so long to render its decision (14 weeks)
that the referendum had occurred and the government had in fact dready disclosed dl the records
before the order was issued.

No member of the government or senior public officia was caled to account for the decision to deny
wrongly accessto records. At the time of the hearing, the government's only witnesses were a brewing
company executive (he had formerly been director of communications at the Privy Council Office) and a
univergity professor retained for his expertise in the media treatment of political issues. These were not
the people who decided to stonewall on the release of polls until after the referendum.

Findly, the shortcomings of court action have been evident in the days since the decison. While the
precise polls dedlt with by the court were released, other polls -- some 4,000 to 5,000 pages of them --
remained secret for many months. The government smply chose to operate as though the court had
never spoken, telling the requestors and the commissioner in effect to go through the whole court
process again to get results! Asindicated earlier, while such action many yet not be necessary, it
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reinforces this commissioner's resolve to work even harder to make the ombuds-process work and his
conviction that resorting to the courts to solve problems can be an expensve failure.

When the ship of state springs a leak

Occasondly, arecord which the government has aright to keep secret finds its way into the public
domain by unauthorized means. Once aleak occurs, does the government then lose the right to cloak
the leaked matter in secrecy for the future?

An example will illustrate: A journalist came into possession of a document which appeared to be an
intelligence assessment emanating from the Intelligence Advisory Committee (IAC). (An
interdepartmental committee chaired by the Privy Council Office, the IAC is charged with providing to
government a co-ordinated intelligence product and its work isa closely held secret.)

The journdist formaly applied under the access law to obtain lawfully, a copy of the record which had
cometo him by informd channds. His request was denied; severd exemption provisions of the access
Act being relied upon to justify non-disclosure.

The Privy Council Office's argument was essentidly this aleak should not bein any way legitimized;
even the smple acknowledgement that the leaked copy was, in fact, authentic, should be avoided.
Certainly, according to PCO, to rlease formdly aleaked record or any related information would only
encourage unauthorized disclosures. PCO urged the commissioner to consider only whether an
exemption in the access law authorized secrecy and to ignore the fact that there was alesk.

The other Sde of the argument is, perhaps, the common senseview: What use isthere in concluding
that information which isnot in fact asecret isin law a secret? A colourful expression of this view can
be found in the decision of Mr. Justice Muldoon in the Federad Court case of Ken Rubin v. The Clerk
of the Privy Coundil, March 25, 1993 (Federal Courts Nos. T-2651-90, T-1587-91 and T-1391-92).

"I, for example, information is publicly available asis provided in paragraph 19(2)(b) of the
information access law, then the 'bird, has flown the '‘coop’ and the head of a government
indtitution may, and should with good grace, discloseit. The inditution heed may, and should,
disclose even specific monetary remuneration, because it is aready in the public domain and it
appears slly to refuse to disclose it.”

The Information Commissioner concluded that the leaked document was not publicly available in any
authorized manner and that PCO was not being silly in this case in refusing to disclose the requested
record. He put it thisway:

"l cannot support the argument that inadvertent disclosure removes the right of an indtitution to
invoke exemptions, especidly when doing that would confirm the authenticity of any leaked
document.”

The conclusion in this IAC minutes case, however, ends only part of the debate. While aleak cannot
automaticaly erase arecord's secrecy protection, it may make it difficult for an inditution to defend
successfully an injury test exemption. Another example, unresolved at this writing, will illustrate the
dilemma

A journdig informdly asked PCO if he could see the minutes of a Cabinet meeting which took placein
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the early seventies. An officia of the PCO reviewed the documents and created a censored version
auitable for public consumption. Another officid of PCO gave the requestor the wrong copy -- instead
of the highly-censored version, he received the uncensored verson. An article on the Cabinet
discussion (which concerned ways to counter the separatist threat in Quebec) appeared in the Globe
and Mail.

Thejourndist subsequently applied for the background paper which the Cabinet had discussed on that
day. He dso made aforma request for the Cabinet minutes which he had been given informaly. To his
surprise, he received a highly-censored version of both documents. He complained.

During the complaint investigation, PCO agreed to release formdly to the journdist the verson of the
minutes he had earlier been given. Relying on section 14 (injury to federa-provincid affairs), however,
it maintained secrecy on the background document.

The issue here differs from the issuein the |AC minutes case.

Having put the Cabinet minutes into the public domain, even if by inadvertence, without causing injury to
federd-provincid affairs, how can the government make a reasonable case that disclosure of the
background discussion document could result in that injury?

Although ardease of information may not be authorized, it cannot be ignored when the government
relies upon an injury test exemption to justify contained secrecy for the information. The outcometo this
case will be reported in the next annua report.

The commissioner in court

The commissioner was in the Federad Court on Six other matters during the past year. As previoudy
noted in the section on delays, the office intervened in three section 44 casesin order to press the court
and the parties to pursue an expeditious timetable.

In Wells v. The Minigter of Trangport and the Information Commissioner (Federal Court Nos. T-1729-
92 and T-2160-92) the requestor, who was denied access and whose complaint was not supported by
the commissioner, exercised hisright to seek judicid review. Rather than chalenging only the
departmentd decision to deny access, asisthe usua case, the requestor also asked the court to review
the commissoner's finding.

Since the commissioner only makes recommendations -- he cannot order the records rel eased under
any circumstances -- the court has been asked to strike out the portion of the action which names the
commissoner.

There were hearings on October 13, 1992 and January 8, 1993 respectively and the decisions have
been reserved.

In the other case, the commissioner's office made representations to the Federal Court of Apped in the
matter of Bland v. Nationd Capitd Commisson et d. At trial, (1988), 20 F.T.R. 236 (T.D.), the
Nationd Capital Commission and the Privacy Commissioner had been ordered to pay the costs of the
requestor (Mary Bland) and the Information Commissioner (who had challenged the NCC's decision to
withhold records on NCC residentia properties). In fact, thetria court had set the costs at a punitive
leve.
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The Information Commissioner argued to the Court of Apped that punitive costs were not warranted in
this case, dl parties having acted in good faith despite their differing views on the merits. The Court of
Apped agreed (Federal Court No. A-568-91) and aso held that, as a matter of principle, no costs
should be ordered againgt a commissioner (either access or privacy) who intervenesin the public
interest.

Other litigation under the Access to I nformation Act where the commissioner wasnot a party
or intervener

Cyanamid Canadav. Minigter of National Health and Welfare (Federa Court of Appeal No. A-294-
92)

In this case, a pharmaceutical company, Cyanamid Canada, applied under section 44 of the Act for an
order prohibiting the Minister of Nationd Health and Welfare from disclosing product monographs of
certain drugs it manufactures.

At the Trid Divison, the gppellant argued without success that the requested information consisted of
trade secrets, that the information was confidentia information submitted to the government on a
confidential basis and treated consstently in a confidential manner by Cyanamid; and that the disclosure
of the information could reasonably be expected to prejudice the competitive position of the company.

The Federd Court, Trid Divison, found that since the information contained in the product monographs
was publicly available, it cannot be said to be confidentia. Similarly, the court said, it is by no means
certain that disclosure of information aready publicly available would prejudice the competitive position
of Cyanamid. The Federal Court of Apped confirmed the decision of the Trid Division as follows.

"Rights of secrecy and confidentidity fell awvay with the release of the product monograph; any
injury, pregjudice or advantage surely must flow from that release itsdlf. | cannot see that
gppellant has established any basis under paragraphs 20(1)(a), (b) or (c) for interfering with the
order of the Trid Divison."

The Cyanomid decision reaffirms as the Act's purpose the giving of greater access to government
records and requiring any necessary exceptions to be specific and limited.

X v. The Miniger of Nationd Defence (Federal Court No. T-2648-90)

Mr. X (hislega name) had asked the Department of National Defence (DND) for "the key and records
pertaining to the keys used in the German communications between Germany and Lain Americain
1941 and 1942." That request was turned down on the grounds that disclosure would be harmful to the
conduct of Canadas international relations.

Mr. X applied to the Federa Court for areview of DND's decision not to disclose the requested
information. In the reasonsfor his decison, Mr. Justice Barry Strayer found that it would be quite
unreasonable to conclude that the information contained in the wartime documents could reved anything
pertinent to the conduct of Canadas internationa relations or its peacetime nationa defence more than
50 years later.

Changed circumstances and the passage of time are factors which must be taken into consideration in
determining whether exemptions may apply. The decision dso re-affirms two other important principles
of the Act: public access to government information ought not to be frustrated by the courts except
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upon the clearest grounds so that doubt ought to be resolved in favour of disclosure; and, the burden of
persuasion must rest upon the party ressting disclosure, whether that party is a private corporation, a
citizen, or the governmen.

Ken Rubin v. The Clerk of the Privy Council (Federal Court No. T-2922-91). (Now under appeal A-
245-93 (March 30, 1993).)

The issue here was whether communications between a government indtitution and the Information
Commissioner made during the course of an investigation were ble under the Act after the
investigation was completed. The government indtitution, citing section 35, refused to disclose the
documents on the grounds thet the investigations of the Information Commissioner are conduced in
private. It aso relied on section 16 on the grounds that disclosure of the requested information could
reasonably be expected to cause prejudice to the commissioner's future investigations.

In his decison, Mr. Justice Rothstein recognized that since the Information Commissioner has no power
to order disclosure, he should have significant persuasive power to encourage voluntary resolutions of
requests.

He aso recognized that parties must have confidence that the Information Commissioner will not divulge
the information given to him. In spite of these observations, Mr. Justice Rothstein indicated that, while
section 35 protects representations made to the Information Commissioner during the course of his
investigation, the wording of section 35 was not broad enough to require confidentiadity after the
conclusion of the commissoner's investigation.

Justice Rothstein aso indicated that paragraph 16(1)(c) had no application since it only applied to
particular investigations and not in respect of the investigative process of the Information Commissioner.

Ken Rubin v. The Clerk of the Privy Council, (Federal Court Nos. T-2651-90, T-1587-91, T-1391-
92)

This decison involved the issue of whether the exact per diem rates of governor-in-council gppointees,
specificaly that of Alan Gotlieb when he was Chairman of the Canada Council, could be released. In
holding that non-monetary or non-salary remuneration could be disclosed, the court held that specific
sdary or the specific per diem rate could not. It isonly sdary ranges that Parliament has authorized for
disclosure, notwithstanding that there was a discretionary e ement to the amount of the payment. The
court further held that there was no overriding public interest in the disclosure of the specific amount of
the sdary established within the range.
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Complaints

The following tables provide a gatistical overview of the government departments and agencies againgt
which complaints were filed (table 4); types of complaints and disposition of complaints (table 2); the
investigative casdload (table 1); turn-around time (table 3) and the geographic distribution of complaints
(table 5).

The inditutions most frequently named by complainant were:

I nstitution Number of Complaints
Transport Canada 135
Immigration and Refugee Board 74
Privy Council Office 49
Roya Canadian Mounted Police 30

Canadian Security Inteligence Service 28

Much the same order of rank remains when the disposition of complaintsis consdered. However, the
number of complaints found to be not-substantiated against Transport Canada was high (66) whereasin
the case of the Immigration and Refugee Board, only 12 were not-substantiated.

A few words of explanation of categories of complaint findings:

resolved (The complaint was resolved to the satisfaction of the commissioner as aresult of
remedid action by the government indtitution.)

not resolved (There was a breach of the Act, but no remedy was possible or the ingtitution
decided not to implement the commissioner's recommendations.)

not substantiated (There was no breach of the Act.)
discontinued (The complaint was withdrawn or abandoned by the complainant.)

well-founded (The commissioner made a recommendation to the head of an inditution under
section 37 of the Act or considered court action.)

While the year ended with a dight increase in the number of cases pending -- from 232 to 239 -- the
casdoad at the commissioner's office increased by some 82 complaints more than the number that had
been filed the previous year. The new caseload increased from 645 to 727. In the 12-month period,
more investigations were completed (a 7.6 per cent increase), despite areduction in the size of the
investigative gaff. The number of complaints pending showed an increase of seven cases. Thered
gory isof increased productivity.
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Code of professional conduct

During the year the commissioner's office developed a code of professond conduct for those who
conduct investigations. The following will be of interest to complainants, access to information co-
ordinators and departmental or agency dtaff.

In conducting investigations, investigetors must be fair, accurate in their reporting, objective and
impartid in the performance of ther duties. Consequently they must:

conduct thelr investigative interviews in a non-intimidating manner and environment, alowing the
per(s) being interviewed afull opportunity to respond to questions and to explain the
department’s pogition;

record and report accurately with equal emphasis dl the events and circumstances, both pro
and con, pertinent to the complaint under investigation;

endeavour not to be influenced ether negatively, or postively, by a person’'s manner or attitude
when reporting an investigation;

not discuss, reved, or make available any informeation to anyone not authorized to know the
information. Aswadll, the investigator will take necessary steps to protect the confidentidity of
such informetion;

be prepared to discuss cases and exemptions at the staff leve to the full extent possible without
comprisng their ability to investigate complaints,

emphasi ze co-operation, discusson and negotiation. Never leave a department guessing asto
what remedid action will be satisfactory.

ensure that there are no surprises, no adverse findings or notice of court action before senior
officids have been consulted and every effort is made to resolve the dispute; and

make every effort to be consstent in their approach.
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Table 1
STATUS OF COMPLAINTS

(comparison of last and current fiscals)

April1,1991 April1,1992

toMarch3l,1992 toMarch3,1993

Pending from previous year *256 232
Opened during the year 645 727
Completed during the year 669 720
Pending at year-end 232 239

* Statistics previously reported for this period include 208 complaints filed and later discontinued by one
complainant against a single department. These have been excluded for comparison purposes here since the
inclusion would distort figures.
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Table 2
COMPLAINT FINDINGS
April 1,1992 to March 3L, 1993
FINDING
CATEGORY Resolved |NotResolved| NotSub-  [Discon-tinued|| TOTAL )
stantiated
Refusal to 200 i 157 8 376 52.2
disclose
Delay (deemed 116 - 12 7 135 18.8
refusal)
Time extension 31 - 40 2 73 10.1
Fees 9 - 23 3 35 4.9
Language
Publications - - 1 - 1 0.1
Miscellaneous 32 - 64 4 100 13.9
TOTAL 388 il 297 24 720 100%
100% 53.9 1.5 413 3.3

“The 11 not resolved required court action.
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Table 3
TURN AROUND TIME (MONTHS)
(comparison of last and current fiscals)
CATEGORY “April 1/91 April1/92
toMarch31/92) toMarch31/93
Refusal to 8.95 5.58
disclose
Delay (deemed 213 1.86
refusal)
Time extension 31 1.64
Fees 2.45 1.79
Language
Publications 181
Miscellaneous 6.83 3.00,
Overall 6.89 3.89

*Excludes 208 complaints filed and later discontinued by one complainant against a single department. These have
heen excluded for comparison purposes here since the inclusion would distort figures.
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Table 4

COMPLAINT FINDINGS

(by government institution)

April 1, 1992 to March 31, 1993

GOVERNMENT INSTITUTION Resolved| Not | Not Sub- [Discon- [TOTAL
Resolved|staniated | tinued
Agriculture Canada 4 0 13 2 19
Atlantic Canada Opportunities Agency 2 0 0 1 3
Atlantic Pilotage Authority 1 0 0 0 1
Bank of Canada 0 0 2 0 2
Canada Council 0 0 | 0 1
Canada Deposit Insurance Corporation 1 0 0 0 1
Canada Ports Corporation 1 0 1 0 2
Canada Mortgage and Housing Corporation 0 0 1 0 1
Canadian Advisory Council on the 0 0 1 0 1
Status of Women
Canadian Film Development Corporation 2 0 0 0 2
Canadian International Dev. Agency 5 0 2 0 7
Canadian Saltfish Corporation 1 0 0 0 1
Canadian Security Intelligence Service 14 0 13 0 27
Canadian Security Intelligence Service, 7 0 1 0 8
Office of the Inspector General
Communications 8 0 2 2 12
Consumer and Corporate Affairs 2 0 6 0 8
Correctional Service Canada | 0 | 0 2
Employment and Immigration i 0 1 0 22
Energy, Mines and Resources 1 0 2 0 3
Environment Canada 9 0 7 1 17
External Affairs 13 0 7 0 20
Federal Provincial Relations Office 1 0 0 0 1
Finance 16 0 3 0 19
Fisheries and Oceans 6 0 8 0 14
Health and Welfare 14 0 7 0 2l
Immigration and Refugee Board 62 0 10 2 74
Indian Affairs and Northern Development 9 0 1 1 2l
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Table 4

GOVERNMENT INSTITUTION Resolved| Not LINIM Sub- | Discon- || TOTAL
Resolved(stantiated| tinued
Industry, Science and Technology 0 0 4 1 5
Investment Canada 0 0 1 0 1
Justice 8 1 13 2 24
Labour 0 0 2 0 2
National Archives of Canada 9 0 4 0 13
National Capital Commission 5 0 0 0 5
National Defence 20 0 10 1 3l
National Gallery of Canada 1 0 0 0 1
National Research Council 1 0 0 0 1
Pensions Appeal Board 0 0 1 0 1
Privy Council Office 27 10 10 2 49
Public Service Commission 2 0 0 0 2
Public Service Staff Relations Board 0 0 1 0 1
Public Works 4 0 2 0 6
Revenue Canada - Customs and Excise 8 0 10 1 19
Revenue Canada - Taxation 10 0 8 2 20
Royal Canadian Mint 0 0 2 0 2
Royal Canadian Mounted Police 10 0 20 0 30
Royal Canadian Mounted Police Public 1 0 1 0 2
Complaints

Secretary of State 0 0 7 0 7
Security Intelligence Review Committee 2 0 4 0 6
Social Sciences & Humanities Research 1 0 0 0 1
Solicitor General 3 0 4 0 7
Superintendent of Financial Inst's, Office of 0 0 1 0 1
Supply and Services 1 0 12 1 24
Transport Canada 69 0 63 3 135
Transportation Safety Board 1 0 2 0 3
Treasury Board Secretariat 2 0 4 1 7
Veterans Affairs, Department of 2 0 0 0 2
Western Economic Diversification 0 0 1 0 1
Qutside Mandate 0 0 0 1 1

TOTAL 388 i 297 24 720




Table 5

GEOGRAPHIC DISTRIBUTION OF COMPLAINTS
(by location of complainant)

Closed: April 1, 1992 to March 31, 1993

QOutside Canada 1

Newfoundland 3l
Prince Edward Island 1
Nova Scotia 8
New Brunswick 3
Quebec 121
National 199
95
13
Saskatchewa 13
Alberta 147
British Columbia 72
Yukon 1
Northwest Territories 5
TOTAL
720
0oo
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Case Summaries

With undue delay

On occasion the systemic problem of delays in response to gpplicants requests for information reaches
an unconscionable level. The departments of the Salicitor Generd, Finance, and the Environment this
time 'round displayed o little regard for the Act's 30-day time limit, or a reasonable period of extension,
that they deserve specid mention.

Eight requests for information submitted by one applicant to two agencies under the control of the
Solicitor Genera -- CSIS and the office of the Inspector Generd of CSIS -- received what can only be
described as worst-case treatment. Two of the requests were more than a year stale, Six others had
languished dmost as long, when the gpplicant complained to the Information Commissioner in August.

The investigation showed that the problem lay not with the Accessto Information and Privacy (ATIP)
offices but senior management in the Solicitor Generd's office. In late summer we found that the files
had been stuck, awaiting gpprovd, in the deputy minister's office snce the spring. Ancther three months
passed before they were released on the intervention of the commissioner's Director of Complaint
Investigetions.

"Senior officids of the Solicitor Generd's department seemed paralysed by indecison,” the
commissioner wrote to the applicant in November. "For a department to take more than a year to give
an answer of any kind to an access request is unacceptable by any standard. Parliament made explicit
the principle that access delayed is access denied.”

In the Department of Finance, it was not department officids but minister's saff who stdled on atimey
release. Again, asingle applicant who had made four requests -- one as far back as the prior
December -- logt patience with the delay when he complained to the commissoner in May. Again, the
ATIP office of the department felt powerless. The minister's staff had been Sitting on files they received
from March 9 to April 29.

The commissioner's Director of Complaint Investigations dated a meeting with senior department
officids and minister's staff. Before the meeting was held, records were released in response to one
request. Replies were sent on the others days after the meeting.

Recurring delays caused by the minister's office a the Department of Finance were aired in this report
last year. Itisgratifying to report thet the number of complaints againg the department has diminished
this page year. Still, there's clearly some blockage.

And findly, Environment Canadas untimely response -- some 197 days after receipt of the request --
points to the value of trained ATIP co-ordinators. In thisinstance, the Federal Environmentd
Assessment Review office (FEARO), the group in control. The records, decided arbitrarily to handle
the matter. Officias said that they wanted staff to learn the procedures.

Thelesson they gave to the applicant was asorry one. An extenson of time to mid-September was
granted on the request for information recaived in early July. By mid-october, when the applicant
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complained to the Information Commissioner, no response had been sent. Nor was there any progress
by late November when the commissioner's office took the uncommon measure of caling a meeting with
department officials. one batch of records was released in early December, dong with the mention that
more had just been found. These were not released until Iate the next month.

Aslaudable as it might be for more officids to be acquainted with the method to process an access
request, their learning curve should not be at the expense of the rights of an gpplicant. Trained ATIP
co-ordinators should be involved until the lessons are learned.

A human faceto the task

From time to time, a case SO moving arrives a the commissoner's office that the law's limitations appear
inhumane. Justice may be blind, but we could scarcely look away when the Vancouver mother of a
murder victim filed her complaint.

The mother wanted the RCMP to give her pictures of her daughter taken during the invetigation of the
unsolved crime. She wanted them for safekegping.  She wanted to show them to family memberstoo
young at the time of the tragedy to be exposed to them. Onein particular showed her daughter's face.
She wore a peaceful expression.

The RCMP replied that the Access to Information Act does not permit the formal release of
information gathered by the police force while performing services for a province or amunicipdity. The
police force had no choice in interpreting the law.

Nor did our office. No matter how tragic the case, or gppeding the argument, the office must uphold
the law passed by Parliament. Parliamentarians did not have in mind the pleadings of amother of a
murder victim when they passed legidation.

The woman was offered sincere condolences -- and alittle more. Through discussons with the police
force, the assurance was given that the pictures would remain on file for at least 20 years. If a
suspected assallant comesto trid, they will bethere. If an investigation into another crime, or asurprise
confession resultsin new charges, the evidence surrounding the murder years earlier will dill be onfile.

No human action can ever compensate for the loss of achild. But compassionate acts can offer a
measure of comfort. The limits of law can be obeyed without absolutely constraining the deeds of the
heart.

In the public interest

The Act enshrines the principle that records should not be disclosed if to do so would harm a private
busness. But thereis an exception to the rule -- that the public interest can outweigh any harm that may
be done to abusinessis a powerful tenet of the Access to Information Act. When public hedlth, public
safety or protection of the environment are at stake, the law holds that business interests can take
second place. Government ingtitutions can decide to give gpplicants the information furnished by
businesses to government. (In turn, businesses can gpped to the Federd Court to have it withheld.)

The weighing of interests is seldom easy. Care must be taken to do the least harm. In last year's report,
a case was raised which cast doubt on the strength of the public interest override. Happily, in that
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ingance government officids dected to affirm public hedth, not corporate welfare.

The case concerned arequest for records submitted to Health and Welfare Canada to demongtrate the
efficacy of alip bam sold asacold sore remedy. The records were given by the manufacturer to obtain
gpprova under the Food and Drug Act. While there was no evidence of a hedth threat, some medica
authorities believed that the product did nothing to hed cold Sores. The commissioner held thet there is
apublic interest in determining whether a hedth care product is "snake oil".

The hedlth department balked, however, arguing that records need not be disclosed because adverse
medica opinion of the product's key ingredient was based on smilar products which were no longer
sold. The commissoner found the argument to be perplexing, even darming. If adverse information
was withheld, wouldn't there be harm to consumers ability to make informed choices about hedth care?

In the end, the department reconsidered its stand and agreed to release dl the records the commissioner
believed could be released under the Act.

In another health department case, however, the public interest override was not compelling and
confidentia information was denied. Still, the Australian woman who made the request got some
information from thefile.

In thisingtance, no evidence was advanced that it wasin the public interest to disclose drug test results
that accompanied a submission for approva of anew drug. The drug company, however, firmly argued
that release of any aspects of its submisson could harm its competitive position in Canada and
elsawhere. Thisthe commissioner found difficult to swalow as aportion of the results had been
previoudy published.

Through mediation from the commissoner's office, a bibliography to the product monograph which cited
published studies was released to the gpplicant. The decision upheld the important principle that clearly

public, information can be distinguished from data that remains confidentia in the absence of evidence of
harm to the public.

Public servants, private lives

As dsawhere, 1992 was not agood year for the private lives of public officidsin Canada
Curiosity-seekers did not find any satiating cdllular telephone chat between federd officids, no
star-crossed lovers, no family skeletons out for agtroll. Still, the zedl to search and exposg, if not
destroy, was evident in complaints of access to information requests denied by the federd government.

Complainants -- most often journdists -- wanted to know whose children and spouses held
government-issue diplomatic passports. They wanted to know how much taxpayers spent to move a
senior officid from city to city. They wanted to know which deputy minister and other senior officias
had a preference for a Buick Regal and which drove a Chevrolet Caprice, partidly at taxpayers
expense (automobiles are a taxable benefit).

The latter, it could be argued, was a query that did not cross the boundaries of good sense or good
taste. When acar goes aong with an office and title, the bill payers (the public) have agood ded of
entittement. The Information Commissioner's office successfully chalenged (seep. ) an effort to
withhold that sort of information.
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Theright-to-know argument took on a decided want-to-know cast, however, in another hunt. The
gpplicant asked for afull ligt of the family members of officids, other private citizens and senior-most
officids granted specid passports to conduct government business or to lend a supportive hand. One
spouse had once been seen using the passport to skirt long customs lines on return from vacetion.

The infringement of privacy -- let done the potentid for abuse of the list -- could not be outweighed by
any compelling public interest in passports. If wdll-used, the passports would cost taxpayers nothing.
They would speed officid travel across foreign borders and ease access to government buildings,
officas and conference hdls in foreign lands.

The contention that privacy might be set aside because the red passport amounted to "a discretionary
benefit of afinancid nature' -- an escape clause that Parliament wisely provided -- smply couldn't and
up. Moretime, not more money, was the boon of the passport. What's more, in 36 years, the
Department of Externd Affairs had never refused arequest to issue a passport to a quaified person.

So much for discretionary power!

Parliament has made clear in the access and privacy Acts that the privacy rights of public officids, both
elected and gppointed, are lesser than the privacy rights of other individuas. There's no evidence,
however, that Parliament intended to put in the public domain every aspect of the working lives of public
employees.

Any misguided zed which treads cardessy over the reasonable, legidated rights of public officidsis
unlikdly to receive a sympathetic hearing from the Information Commissioner. The legitimate privacy of
public officias should be protected. Thereisapublic interest, after dl, in keeping persons of honor and
integrity in public life.

Money matters

Like palitics and religion, money matters can bring people together or can polarize people in conflict.
The commissioner's office hears most often from those in the latter Sate -- from persons unhappy about
afee charged for government information or from people who believe that they should pay nothing at all,
that their fee should legdly, reasonably, reasonably waived.

Regulations under the Access to Information Act are generous to gpplicants. They permit departments
to charge the most modest of fees.

A $5 gpplication fee buys five hours of public servants time to search for information and prepare it for
release. If moretimeis needed, even the hours spent by the most senior officid cannot be charged
back to the gpplicant at any rate higher than $10 an hour. ($19,500 for a year's worth of work!)

Freedom of information advocates argue that thisis how things should be. Taxpayers pay for
information to be gathered. They should not pay large amounts for itsrelease. Case by case, record by
record, the argument is virtudly irrefutable.

Government departments are much less persuaded when they see millions of dollars worth of
information flow out the doorway to asingle applicant. Revenue Canadais among the chagrined. The
department has estimated that more than 400,000 pages of information given to a Montred tax lawyer
under access law has cost the taxpayer $1.1 million more than the lawyer paid for it.
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The lawyer who produces a monthly newdetter is not the only person to mine government files under
present law. When afew profit a the expense of the taxpayer from the low-cost fee structure, isit the
fee structure that isin error? Theissueiscomplex. Readers of last year's report may recall, a proposed
solution: vaue-added, specidized mass information should be marketed. The thought has sunk in,
though the deed's ill undone.

In the meantime, the commissioner's office, departments and users of the law continue to sruggle. Itis
encouraging that some indtitutions, such asthe Nationd Archives of Canada, have established firm and
reasonable policies. (seep. ) Itisdiscouraging that others continue to use outlandish fee estimates.
They become an expression of polarization and conflict.

The Department of National Defence (DND) earned the dubious digtinction as the most bullish fee
estimator, citing one applicant an amount of $15,000; another an estimated $440,000 tab. Its heftiest
advance hill to an Ottawa journdist was in excess of $1 million. The journdist asked for information
behind the decisions to reduce the strength of Canada's armed forces, increase reserve troops, dash the
number of troopsin Europe and redeploy much of the navy to Canadas east and west coasts. The
department also claimed a 330-day extension to meet the requests.

The office's persuasive investigator was able to mediate. The department agreed to help the journalist
narrow the request and reduce the cost. The journalist maintained he asked for that assstance right off,
but the department refused. This unhappy sagain which common sense and co-operation flew out the
window was, one hopes, the last, in a series of such tactical errors on access law.

On the opposite tack, the Department of Agriculture reasonably found that a request for afee waiver
did not meet the department's criteria, yet turned around and rebated dmost haf the fee. The applicant
asked for a$700 waiver on the grounds that he planned to make public the information he sought on a
plant virus that infects potatoes. True enough, there is great economic interest in the hedlth of potatoes
in Prince Edward Idand where he lived and worked. The department concluded, however, that the
virus posed no threat to human hedlth, public safety or the environment.

The complaint investigation found that, while the department’s position was reasonable, the policy was
somewhat narrow. The gesture to reduce the fee by half was gracious.

Findly, one agency's effort to save someone asmadl fee resulted in inordinate effort for the RCMP, the
commissioner's office and an inordinate cost to the taxpayer.

The police force received two identica requests for information -- one under the Privacy Act, the other
under the Access to Information Act. Asno feeis charged for persona information under privacy law,
RCMP officias returned the $5 application fee for the access to information request and went ahead
under the Privacy Act.

The applicant had no objection. He aso saved copying charges payable under the access law, but not
under its privacy counterpart. He had no objection until he received his records, found portions
removed and complained to the Privacy Commissioner. That complaint ill pending, he complained to
the Information Commissioner that his rights were denied under access to information. He wanted to go
to Federd Court, an avenue not open to him until the Privacy Commissioner ruled on his complaint.

For the sake of $5 and photocopying charges 11 months were loge. So too was the time of RCMP
officers and investigators in the offices of both the Privacy and Information Commissioners.
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Although the singularly odd case may be seldom repeated, it speaks to the persstent need to explain fee
policies and their implications to applicants. When the potentia for conflict and polarization exigts asit
does over money matters, the soundest of policies poorly communicated is little better than no policy.

Cdculaing the true cogs of an access to information regimeis enormoudy difficult. Since figures are so
unreliable, they should al be taken with the proverbia grain of. Governments opposing or chafing under
access |legidation have a vested interest in inflating costs. Supporters of access rights, including access
to information commissioners, may tend to underestimate red codts.

The imponderables are so numerous that decent cases can be made for high or low figures. Itisdl but
impossible, for example, to aggregate with any accuracy the Act's cost in public service sdaries.
Rdaively few public servants work fulltime in access to information, though many public servants, at al
levels, with many other responsibilities devote part of their time to access issues.

For most departments, access to information costs represent an inggnificant portion of their budget,
receiving as they do remarkably few requests. Of 157 federa indtitutions covered by the Access to
Information Act in 1991-92, five recaived hdf of dl formd requests (Supply and Services Canada,
Nationa Archives of Canada, Revenue Canada Taxation, Hedlth and Welfare Canada, and Externd
Affairsand Internationa Trade Canada). Ten departments account for 67.2 per cent of total requests,
now running at some 10,000 annudly. For these biggies, adminigtering the Act may pinch, especidly in
days of budget cutting. Asa percentage of large budgets, however, accessis smal beans.

Cost caculations should aso take into account off- setting benefits to the treasury as a result of making
information public. The mere existence of the legidation with its possibility of embarrassing exposures
promotes fiscal sobriety and not only in expense accounts.

On the other side of the costs coin are offsetting revenues recovered from requestors, the $5 application
fee and the charges imposed for search time beyond the first free five hours. The Access to
Information Act isnot, nor will it be, a profit centre for government. With the notable exception of
collecting taxes, governments are remarkably inept at collecting money for services rendered.
Experience in Canada and e sewhere is smilar: money recovered from access to information fees
represents |less than one per cent of tota costs of administering requests.

That being so, the obvious question must be asked: is it worth charging fees a al for requesting
information? No charges are levied, after dl, on persons who complain to the Information
Commissioner when their requests for information are turned down, or they receive atardy response.
Free complaint investigations may be the biggest bargain in government, particularly for frequent
complanants.

Do not read this as a suggestion that complainants should pay codts, if only when their complaints prove
not well-founded. The progpect of costs would beintimidating. Persons with legitimate reason to fight
delays or wrongful denids of information would be frightened away from complaining leest they lose
their case. The anomaly, however, is worth noting: fees for long searches when the cause could be bad
records management; no charge for long expensive complaint investigetions.

In theory, the taxpayer who doesn't use the Act shouldn't subsidize those who do. Why shouldn't
business users of the Act, by far the largest category of users (40.1 per cent) pay something close to the
real cost of processing their requests? For most business users, costs would be a legitimate tax
deduction; user pay is an honourable and increasingly tempting policy for cash-strapped governments.
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But there are large, if unquantifiable, offsatting benefits for dl taxpayers in opening up government and
cadting light where there had been only shadows. The media claims, with some judtification, thet in
throwing light they serve the public interest. Y et the media are business, often big business. Should
Generd Motors be charged and not Southam News?

The whole matter of cogts leads nowhere except to uncertainty and contradiction. One principle,
however, must be asserted and sturdily defended: costs should never be used as a deterrent to access
to information.

WheretheresaWill . . .

When ajourndist asked the Department of Nationad Defence for reports of investigations into the
February, 1991 drowning deaths of two Canadian Forces seamen an unusua problem emerged and a
cregtive solution was found.

The tragic mishap occurred while Master Sean William Hynes and Sub-Lieutenant Corey Wellswere
checking the hull of an American ship docked in the Portuguese Maderia Idands far off the northwest
coast of Africa. The American vessdl, USS Pharris, and a Canadian vessel were part of a North
Atlantic Treety organization group exercise.

Standing NATO agreements prohibit member countries from releasing records without the permisson
of dl nations concerned. The prompt response by the defence department to the journalist’s request
wasto claim dl information subject to a mandatory exemption in the access Act. The law requires
officidsto refuse to disclose anything given in confidence by aforeign sate or an internationd
organizetion.

Asit turned out, when the journdist complained to the Information Commissioner away was found to
release information while respecting the NATO Standing Agreements and Canadian law.

The investigation quickly determined that three, not two, investigations had been held into the accident.
One was ordered by the commanding officer of HMCS Margaree on which the Canadians served.
Another was conducted by aNATO Combined Board of Inquiry put in place by the Atlantic Supreme
Allied Commander. The board included officers of Canadian, U.S. and Portuguese forces. Thethird
summary investigation was ordered by the Commander of the Fifth Canadian Destroyer Squadron and
carried out concurrently with the NATO inquiry. The procedure gave Canadian investigators access to
USS Pharris personnd written statements and ora testimony.

When consent for release of the NATO records was not given, the investigation turned to the Canadian
investigation ordered by the HMCS Margaree's commander. 1t was an al-Canadian inquiry. No
Statements had been taken or discussions held with non-Canadian members of the NATO Nava Force.

The department agreed to release the bulk of the Canadian report, minusiits persona information. The
commissioner's office also learned that the department had given the divers relatives | etters that
summarized findings of the three inquiries and a chronology of events. The journdist was given the same
information. He was grateful.

A congratulatory note arrived at the commissioner's office. "Without the Information Commissioner,
some of the facts about the unfortunate desths would have remained hidden forever," it read.
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Sow and narrow

Environment Canada was asked for information on Canadas failure to retify the Basd Convention, an
international agreement on the movement of toxic waste. At firdt it gppeared that the response might be
mammoth. There were three years of documents. In the interests of codts, the request was narrowed
to correspondence to and from the deputy minister. The response: none existed.

That response might have troubled most requestors. In thisinstance, the thorn went deeper because the
woman who filed the request knew that letters existed. She suggested dates on which some were sent.
Another department confirmed her information by locating correspondence with its minister.

Setting asde collective memory fallure as a possble explanation for the department's response, the
woman complained to the Information Commissioner that she suspected something far worse was up.

The investigation confirmed that correspondence could be located. It was quickly found, athough the
dow process of release had to be undergone from the start before the applicant received her records.

The department's explanation for missing the records the firgt time "round: the Six letters were placed in
files headed "waste digposal” and none used the term Basel Convention.

When arequest is made narrow in the interests of both parties, the search should never be so narrow as
to avoid locating germane information. The problems that could be created in confining asearch to a
very few key wordsis bound to grow worse when information is stored and accessed eectronically.
The good habit of broad searches must be acquired.

Sometimes a silver lining

on occasion, the disregard for access law is so blatant that it can startle people in the very indtitution in
which it occurs. One such unfortunate incident came to light when an gpped was made to the
commissioner's office of arefusd to release information from the Immigration and Refugee Board (IRB).

The slver lining to this dark case wasiits ahility to focus the attention of anew IRB chairman. It helped
persuade the chairman to review access to information practises at the refugee board. The review
produced excellent results.

The case at hand concerns the taped proceedings of a seminar conducted by the IRB for its membersin
Toronto. A law professor, acommissioner of the Law Reform Commission and ajudge of the Federd
Court of Canada addressed the session on decisionrmaking. When arequest was made for the tapes,
they were refused.

The remarks by alawyer and alaw reform commissoner were subject to solicitor-client privilege, the
board argued. The judge's remarks were judged to contain advice and were, therefore, made totaly
exempt. The most startling aspect of the decision-making process on the access request came to light
during the investigation by the commissoner's office. The decison to refuse any release was made in
the abstract. No one had bothered to listen to any of the tapes.

The investigation concluded that no solicitor-client privilege existed between the law professor and the
audience or between the law reform commissioner and the audience. Even if there had been, the
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presence of the third speaker and the moderator, ajudge of the Federd Appea Court, disturbed the
exigence of a privileged forum.

The judge's comments did indeed contain some advice to members. The access Act, however,
required that the board sever it and release what it could.

The new chairman of the IRB expressed regret at the manner in which the request was handled and
ordered immediate release of the tapes and atranscript. From a position of gpparent indifference to the
law, the board under its new chairman demonstrated new regard for the law's requirements and its

Spirit.

What's past is prologue

Asin past years, journalists used the Act to get information on the government's fleet of cars used by
cabinet ministers, deputy ministers and some governor-in-council appointees.

After some foot-dragging -- some 39 days after the 30-day response deadline -- the Department of
Supply and Services released details of the car models, their cost and dates of purchase. It held back
the names of the men and women who were given use of the vehicles. It invoked a section of the Act
which dlows officids to refuse to release information if the disclosure could reasonably be expected to
thresten individua safety.

The department had talked over the matter with officials of the Treasury Board Secretariat. The
officias had passed on the concern of the Roya Canadian Mounted Police about the security of afew
ministers and deputy ministers.

When ajournalist complained to the Information Commissioner that his request was denied, an
investigation was launched. The journdist could have been happy with a match between car modds
and the names of officias -- the specific car for each officid wasn't necessary. The department reedily
admitted that information Smilar to what was requested had been released in previous years. In fact, it
had been published in Hansard in June 1991.

The departmental co-ordinator of information requests agreed there was no vaid grounds for
withholding the names and promised an expeditious rlease. It was clear that several Cabinet ministers
and deputy ministers had reserved parking spaces in full public view -- seemingly unconcerned of the
safety issue in identifying their cars

Asit turned out, the release was not speedy. Within days, the department asked for time to correct and
verify newly discovered inaccuracies in the records. Next, it wanted time to creste a new record.
Release dates came and went. After considerable prodding, the information was released -- not too
little, but too late in the commissioner's view. The departmenta co-ordinator and staff was most
co-operative, but decisions el sewhere impeded the process.

On the bright Sde, asmall precedent has been uphdd; perhaps what's past will be prologue to future
requests.

Thewrong message




An author who wanted a copy of an agreement-in-principle between the federal government and the
Woodland Cree Band of northern Alberta was faced with a needlessly long delay. More than ayear
passed from the day the Department of Indian and Northern Affairs received his request and the day it
rel eased the document.

The author complained in the news mediathat informal attempts to obtain information from the
department had failed utterly. He spoke of his gpped to the commissoner's office. The message he
received from gtart to finish was invariably the wrong one -- denid, delay, delay. The ddlay need not
have been s0 lengthy. A complete and accurate submission by the department to the legd branch of the
Privy Council office (PCO) might have reduced it congderably.

PCO officids were consulted because the department took the position that the agreement-in-principle
was a Cabinet confidence and therefore excluded from release under the Act. On the face of it, the
assartion seemed to defy common sense. The federal government was not the only party to the
agreement; Cabinet was not the sole owner of the informetion.

Nevertheless, the PCO legd branch later maintained that the information given to it by the department
led to the recommendation it be excluded from access under the Act.

The commissioner's office argued that the agreement was drafted by severd parties -- Indian-band
representatives, Alberta government officids and federd authorities. The document was in the hands of
severa organizations outside the federal government. What's more, the department had made public
part of its contents months before the author made the request. The very public disclosurewasin a
news release.

The department was persuaded to pro vide the PCO legd branch with this additiona information. Asa
result, PCO withdrew its advice to withhold the agreement. More delay could not be avoided. The
department had a duty to tell other parties to the agreement of the request for disclosure and to hear
their objections.

In the end, the author received the information, less afew words legitimatdy exempted. Unfortunadly,
he a0 received the wrong message that the access Act method of research is as quick as a snail.

Not all or nothing

The Department of Nationa Defence (DND) took an al-or-nothing gpproach to ajourndist's request
for aBoard of Inquiry report into the October 30, 1991 crash of a C-130 Hercules aircraft that killed
five people near Alert.

Although it was known that the board had filed areport -- the commander of Canadian Forces Base
Edmonton said he had recelved it -- the department refused the request. The refusal was based on the
fact that the investigation was not complete,

To make matters worse, three months after the Ottawa journalist made the request, the department held
anews conference in Winnipeg and disclosed significant portions of the report. Still, DND refused to
releaseit.

The investigation showed that senior officers in the department were given a substantialy complete
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verson of the inquiry’s findings within amonth of the fatd accident near the radar gation. The
department's access officials (access co-ordinators are sometimes the last to know!) were misinformed
on the reports status. When an investigator challenged the department, the document was promptly
produced.

Our review showed that much of the report could be disclosed without infringement on the privacy of
individuas. It was aso possible to sever information that could reasonably be characterized as advice
or recommendations -- and legitimately exempt it from disclosure under the Act.

The commissioner concluded, and the department agreed, that it does not matter whether areport isthe
last word or smply the middlie word on anissue. A department has an obligation to apply the law to
any record that is requested and can be identified. If not al information can be disclosed, then the duty
isto separate what can from what cant.

One positive outcome: the department revised its long-held position of refusing to sever and disclose
Board of Inquiry information that can be released.

Both public and private

Documents often contain both public and persond information. The chalenge is to remove information
that would invade individuas privacy before releasing the rest of a document.

Such a chalenge was involved when ajourndist requested reports of al accidentsin Newfoundland
watersin 1989 and 1990. The Atlantic Pilotage Authority which receives the reports turned down the
request. It cited the Privacy Act and the need for consent of any ship's pilot who made a report.

The investigation showed that while the reports contain some persond information -- names of the crew
members, ships officers and others who may be witnesses to an accident-much of the document had
little or nothing to do with privacy. Wesather and sea conditions, attitude of the vessdl, circumstances of
the accident -- these detalls might tell much of the story.

The Information Commissioner reminded the pilotage authority that the Access to Information Act not
only permits, but requires that information that Can't be released be severed from information that can.
In thisinstance, the names of the pilots and their opinions as employees of the authority could not be
protected by the privacy legidation. However, the names of others on the vessels need not be
disclosed.

With anew and better gppreciation of the range and limits of the law, the Filotage Authority released
enough information to satisfy the journaist and withheld information to protect privecy.

Our mistake

Inlast year's annua report, the Bank of Canada stood wrongly accused of failing to tell Canadians --
viathe government'sinformation index, Info Source -- that access requests to the bank varied from the
norm. For such requests, the cheque to cover the $5 application fee should be payable to the Bank of
Canada not the Receiver General of Canada.

Most departments and agencies direct their paymentsto the Receiver General. The bank isthe
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exception because it has its own account.

Asit turns out, the bank did not have itswires crossed. The commissioner's office did. The bank had
taken stepsin good time to ensure that the information guide clearly states that the bank receives

payment. Our apologies.

The complaint which brought the matter to the commissioner's attention hastened corrective action
dl-round. The access gpplication form, directing al application fees to be paid to the Recelver Generd
was to be revised. The commissioner's new information brochure has the correct information. Soon
well al get it right.

Who ownswhat?

The Canadian International Development Agency (CIDA) hired a consultant to conduct a strategic
management review. The consultant delivered four interim reports. When told by CIDA that arequest
had been made under the access Act, the consultant strongly objected to their disclosure. The access
law holds that government departments or agencies cannot keep secret a consultant's report in the way
thet they can if adviceis given by public servants.

The investigation raised severd points for debate. When, for example, isareport areport? Does the
law apply when a consultant's task ends and the last word is ddivered in afind report? Or doesthe
law mean that something delivered en route to that destination must aso be disclosed?

If it can be agreed that interim reports qualify, another issue emerges. Who ownsthem? Doesthe
intelectud property belong to the creator? Or, by passing thoughts on to a government agency in an
interim report, does the Crown gain full ownership? Theissueis valid because the law aso protects
third parties from the release of information that might harm them. But can a consultant be such athird
party? Can disclosure of how a study is done harm future business? Or do consultants expect too
much to be paid to provide information and then claim to own it?

In thisingtance, CIDA took the position that four interim reports should be kept secret. The Information
Commissioner's office thought otherwise. 1t held the opinion that no exemption was valid on a
third-party basis. It disagreed with the view that interim reports deserved different trestment from
consultants find reports. The commissioner received submissons and recommended release of dl four
reports.

During the investigation the final report was reeased. In the end, CIDA aso accepted the
commissioner's recommendation and released the four documents. The agency, however, did not fully
accept the arguments behind the recommendetion. 1t is unlikely the last time the issues will be debated.

Pollswill be polls

A newspaper reporter filed arequest for yet another poll on a sendtive issue attitudes in the armed
forces towards homaosexudity and employment of homaosexud men and women by the Department of
Nationa Defence. The department refused on the grounds that the poll was conducted not to establish
anew policy, but to fight in Federd Court.

The policy againgt hiring or promoting homasexuds was being chdlenged by former soldiersin five
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lawsuits under the Charter of Rights and Freedoms. To respond to that chalenge, the department said
it required and acquired the poll which was subject to solicitor-client privilege.

Nonsense, said the journdist, who found references to the poll in a newspaper story. A Member of
Parliament, Svend Robinson, called the department's refusa an abuse of the information law. When the
government is the client in a solicitor-client relationship, "obvioudy the client isin apogtion to say: Yes,
the public is entitled to have access to thisinformation,” he observed.

The investigation was made more difficult than need be because information was held by two different
divisons of the defence department. There was no co-ordination by the department's access divison.
At the outset, the department maintained only 40 pages of five documents were rlevant. Inthe end,
800 pages were subject to the review.

Asit happened, the clam for solicitor-client privilege vanished for much of the materid when it was
released to lawyers who represented the soldiers. The journdist later received dl that had been placed
in the legdly public domain.

A reasonable policy

The Nationd Archives received arequest for service records of a soldier who waskilled in action in
1945. The request was made by the soldier's nephew who was interested in learning of his unclé€'s
duties in the Canadian Armed Forces and the circumstances of his desth.

The records were found. The nephew was informed that a $39 fee would be charged for copying the
complete military personnd file. 1t contained 195 pages.

The nephew complained to the Information Commissioner that afee waiver should be applied when
relatives seek the records of servicemen who sacrificed their lives for their country. The Nationa
Archives does waive fees when arequest comes from members of the immediate family of deceased
members of the armed forces. Aunts, uncles, nieces and nephews are not among them.

The Information Commissioner found that the Archive's policy was reasonable. Waived fees are born
by al taxpayers. Parliament has ingtructed government departments and agencies to consder
recovering costs by imposing modest fees.

A flawed filibuster

Canada's access law alows indtitutions of government to take time to search out large numbers of
records or to consult other departments or groups outside government that might be affected by release
of information. In such instances, extensons beyond the 30 day deadline for response to arequest are
not only legitimate, they are just and reasonable .

The legd loop in the timeline should never be used, however, to mount afilibuster againg atimely
release. Yet that iswhat the Immigration and Refugee Board (IRB) appears to have done when it
received arequest for atranscript or tapes of aworkshop held in February, 1990 as well asfor the
names of those who attended.

The board promptly claimed a 60-day extension beyond the 30-day datutory limit. Thenit faled to
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meet it. Some 112 days after the request was received, the board told the applicant that no information
existed, & least none that it could find after checking with IRB officesin Toronto and in Montred where
education committee members work.

The applicant fired back aletter requesting confirmation that a workshop had, or had not, been held and
the name of the person who said no records existed. IRB officidsin Ottawatried a second timeto
obtain information from officias in Toronto and within days origina tapes and alist of workshop

participants emerged.

But the tapes that were sent could not be deciphered and were returned to Toronto for re-taping.
Meanwhile, the board decided unilaterally to release only a transcript and asked the applicant for a
$600 deposit for transcription. More delay of course.

The commissoner's office immediately chalenged the decision to require the transcription. In the end,
the tapes were given free of charge to the applicant. But much too much time had passed -- from late
october, 1991 to late the following September -- for arequest precisely drafted and properly placed.

Thefilibuster was not effective.

Fishing for fishermen

When arepresentative of a fisherman's association wanted to fish in the files of the Department of
Fisheries and Oceans, issues of persond privacy and public interest surfaced. The association wanted
the names of fishermen in a region whose boats were insured by the department.

The association said that the decline of cod stocks had forced fishermen to go farther offshore where
the dangers of foul weether and high seasincrease. It estimated that two out of three fishermen carried
no insurance with the department or private insurers. The association wanted to cast a safety net for its
members but first wanted to know who carried insurance. 1ts purpose was humane and in the public
interest. If vessdlsor liveswere logt in an offshore disaster, the long-term pain to the fishermen's families
could be lessened if insurance was carried.

The department was sympathetic with the purpose but believed that to name fishermen who carried
insurance would reved persond information and violate their privacy. It offered to send fishermen
information from the association about the need for insurance.

The investigation showed there were severd ways to reach fishermen -- news media, mail and the
fisheries department's offer. Nor could insurance prevent a disagter, the true public interest factor.
Insurance could only mitigate the consequences of disaster & sea. The public interest benefit could not
outweigh the violation of privacy.

For art's sake

Legitimate public interests were pitted againgt one another when the Nationd Galery of Canada
accepted a donation of 84 pieces of art. The financid press questioned the value and arequest was
made for the release of two gppraisas. The gdlery's-- and dl Canadians -- interest was in building the
public collection of art at least cost through generous donations from private collectors. The federa
treasury's -- and dl taxpayers -- interest was in ensuring that no donor received an overly generous tax
receipt and potentid saving on taxes. In the end, freedom of information won out.

49



The gallery was the grateful recipient of a private collection of works by the Canadian painter, James
W. Morrice. It announced the donation in December 1989 and publicly placed the vaue of the
acguigtion a $15 million.

The financid press found the figure to be high and suggested its mark et value may have been only $38
million. The newspaper atones prompted a request for copies of the underlying appraisas.

The gallery refused to release the documents. At the outset, it claimed that the release would reved
information about the donor'sincome tax status and violate the protection of persond information
provisons of the Access to Information Act. The complainant had, however, made no request for
information about persona finances or income tax Satus. She wanted only the details of the two
gppraisas for each painting .

When the investigation was underway, the galery staked out other grounds on which to object to the
release. It suggested that the documents contained information of third parties, but later agreed that the
records did not originate with the third party named. Asto the disclosure of persond information of the
donor or the gppraisers, the investigation concluded there would be no breach of privacy if the records
were rleased. The two gppraisers who provided the val uations had been paid by the gdlery and did
not qudify for protection of the Privacy Act.

Mogt important, sSince it was the gdlery that had made public the $15 million gppraised vdue in anews
release, the donor's implicit consent to the public announcement could not be refuted. In the end, the
galery accepted the commissioner's recommendations and released the gppraisals, citing the public
interest provison of the Privacy Act.

The immediate postscript to the case was another financia press story which examined the gppraisals
and found among other oddities that:

- Appraised vaues for most paintings were higher than the highest price ever paid at auction for
the artist's work.

- A painting of doubtful authenticity was valued at $450,000 to $525,000. The galery dropped it
from the display collection.

- Contrary to Cultura Property Board guidelines, the apprai sers were long-time friends of the
donor.

- The two gppraisal documents contained the same errors athough they bore different dates.

The second postscript was ddivered in London, England where the commissioner told an audience that
work was proceeding to protect the public purse from potentia inherent abuse of tax-deductible
donations. "It is satisfying,” he observed, "to know that our Act not only places arather smal burden on
the federa treasury, but from time to time it can ease the treasury's lot.”

In hisown hand

The commissioner's office is dways aware of the need to protect persond privacy. The access law
does not dlow the right-to-know to run pell mell over privacy rights. It tells government agencies and
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departments that they must withhold persona information and gives guidance as to what it might be -- a
medicd history, an employment records an address, fingerprint or blood type. In many instances, what
is persond is clearly persond.

What about handwriting? If |etters were pulled from adrum, al persond details removed, the
remainder sent to Austrdia and never returned or matched with known handwriting, would the persona
script done be a private identifier? 1f a nameless handwritten memo were released in asmal office,
would handwriting, regardless of words, be reveding?

The case of an access request for dl records related to ajob competition in the Department of Fisheries
and Oceansraised the dilemma.  There had been both written and ora tests. The department refused
the information in ether form.

The commissioner's office found the ora tests results posed fewer problems. Notes taken by job
competition board members were first checked for persond information that would disclose the identity
of the speaker. The balance of the notes were found to be releasable. The department at first
objected, then agreed and released some portions, holding firm in the belief that the handwritten tests
would easily expose the job candidates identities. The commissioner's office agreed.

In many ingdtances, handwriting can be an identifying symbol more persond and better known than a
PIN or SIN number. Should the department then agree to transcribe handwriting to typewritten text?
Can handwritten correspondence ever be released? Answers to these questions will depend on
individua cases. No easy generdizations are possible. Theirony isat the very time when word
processors are proliferating, handwriting is belatedly put to the test.

Inside out

Sometimes a problem in adminigtering the access law is the result of flawed thinking. A department can
be correct in itsingtinct but apply the wrong section of the legidation. That was the case when Hedlth
and Wefare Canada (HWC) claimed exemption for records on a nerve agent antidotes HI-6.

The department explained that records could not be released because the information was supplied by a
third party. Itsdisclosure might cause financid lossto that party. The flaw was in thinking that an
exemption for third parties outside the government somehow applied. The information was very much
an ingde affair. Theinvestigation quickly determined that the third party was the government's own
Department of Nationd Defence.

Access legidation aso provides protection for trade secrets, scientific data or other valued information
that belongs to the government. HWC officias took a second look and applied the correct section of
the law, then released some information. What it held back was denied properly to protect the
government's economic interests or advice.

In mint condition

When the Royd Canadian Mint was asked for information on the dollar coin and commemorative
quarters, the response was less than sterling. A person asked for the cost of producing the coins. The
Mint replied that the records could not be released because it might be contrary to the country's
€conomic interests.
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A section of the access law defends those interests. It is not good enough, however, that departments
or agencies believe information might harm them. The onus is on the department to demonstrate a
reasonable likelihood.

Worse dill, the investigation found that the Mint did not have the requested information athough with
some effort it could be extracted from existing records. The Mint had given the false impression that
records existed, but were exempt.

The investigation made a difference. The Mint more than complied. 1t reviewed monthly billings and
extracted average codts. It provided the answer in aletter.

Nothing personal

On occasion, access-to-information requestors chase one another. With businesses filing more than
6,000 requests every year, it's not surprising that business es would want to inquire about inquirersinto
their business.

When Health and Wefare Canada received a request for the name of the company that asked for and
received information on a drug product, it refused disclosure on the grounds that persond information
would be reveded. It consdered the name of acompany or the title of a corporate officer applying on
its behdf to be persond information.

The Information Commissioner's office (and the Privacy Act) did not agree. The department agreed to
look again at itsruling. The second look resulted in the release of the name of the corporate officia who
had filed the request and the corporation he represented.

Far and wide

A former employee of Revenue Canada who had his own business wanted information that the
department's customs and excise staff held on his company. It wasn't hisfirst request. Approximeately
4,400 pages had been released under three prior requests under the Access to Information Act. Stll,
he believed that documents were missing. The investigation showed that he was correct.

The department provided 21 pages of new records and indicated that no customs and excise file could
be located under his company's name. Information released earlier had come from the files of the
company's clients.

Asit turned out, overlooked files -- roughly six inches of them -- were held by a senior officid ina
regiona office. The records were shipped to headquarters staff who then had the task of
cross-referencing documents to avoid duplication with the 4,400 pages that had been made available.

At the end of the exercise, more information was released. Much of it was correspondence between
the former employee and the department. Staff in the regiona office believed that no one would want to
receive his own letters -- an assumption which should never be made on behaf of anyone who filesan
access to information request.

More troublesome gtill was the demondiration that department officials can overlook substantial holdings
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located in aregiona office unless given good direction to broaden their search. There would be no
difficulty with files maintained in regiond officesif the materid was cross-referenced in a centra regidry.

The legidation takes no notice of geography. It requires that a search, whenever necessary, be cast far
and wide.

Not a big secret

A request for dl recordsin a specified file on an airline met with Transport Canada’s refusdl to disclose
one substantive chunk of information and one item o publicly visble that refusal seemed ludicrous.
When the man who filed the request learned what it was -- a safety card like the ones found in every
arline seat pocket -- he declined to pursue it. The commissioner's office agreed thoroughly: The Access
to Information Act is not to be used to obtain information aready publicly available.

The substantive information concerned the names of the airling's check pilots -- the pilots who keep tabs
on the flightdeck crews skillsfor the airline and for the Trangport department. The department argued
that the information was persona and should not be released. The complaint to the commissoner's
office argued that the privacy protection could not prevail because check pilot status was a discretionary
benefit of afinancia nature. Under the access Act, persond information clearly within that category
must be released.

Theinvestigation confirmed Transport Canada’s view that to release the names of check pilots would
reved persond information. Though Trangport Canada gives the airline's check pilots the responsibility
to keep watch on crew skillsin the flight decks, it does not give financia compensation to the sky's
watchdogs.
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Public Affairs

Faceto face, phoneto phone, fax to fax

How pleasing it would be to report that most Canadians have a good grasp of accessto information law
and the commissioner's role as its ombudsman.  Unhappily, among the thousands who cdl the
commissioner's office, that is not the case until they receive good, clear information.

Few cdlers have an inkling of what information they are entitled to under the law -- and what they are
not. Many believe, fasdy, that it isan arduous task to file an access to information request. One caler
went so far as to check the wrong-headed advice she had received from a department officia. She had
been told that atrip to alawyer wasthefirst sep in filing an application! If that were the case, then the
principle of open government indeed would suffer severdly. The number of law firmsthat dso call for
advice, information and copies of legidation, isin itsdf aworrisome sign that many more Canadians may
adso bdievefdsdy that alawyer's help is required.

Just asworrisome is the clear evidence that dmost a decade after the law came into force, confusion ill
abounds about the commissioner's office. Each year thousands call in the hope that they have reached a
government-wide information dispensary. This year there were 7,926 of those cdlls from acrossthe
country. The callers were referred to Reference Canada.

There is Smply no evidence that a public education mandate for the commissoners officeisany less
needed today than five years ago.

At that time, the government pledged to amend the Access to Information Act to provide one. The
commissioner's office has not, however, waited idly.

Thisyear in publications, the office's consolidated verson of the law stayed in strong demand among
lawyers, journdists, and others. Among them were scores of government officid's who wanted to
educate their colleagues. Good educetion, both inside and outside government, can only reduce the
number of misunderstandings and forestal appedsto the office. Good public affarsis preventative
medicine.

For calers who want a brief "how-to" guide to using the law -- from first request to last gpped -- the
office produced a smple brochure. Work aso began on a guide to the rights and obligations of third
parties to requests for government-held information. The commissioner's office now finds that
congderable time is spent giving third parties the same information by |etter or over the telephone.
Good public affarsisatime-saver.

The chief message bearer, the Information Commissioner, was invited to spesk to forma gatherings of
Canadian ombudsmen, lawyers, bankers, academics, government information co-ordinators and
university students. He appeared before the Standing Committee on Justice and Solicitor-Generd. He
responded to journdists requests for interviews.

Elsewhere, the great value of the commissioner's experience as arbitrator both in privacy and freedom
of information matters was aso recognized. Organizers of the International Seminar on Stetigtical
Confidentidity persuaded him to travel to Dublin to speek. When it came time for British advocates of
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freedom of information to meet prior to second reading of abill before the British Parliament, the
Canadian Information Commissioner was one of two internationa speakers. His soeech was well
quoted in debate in the British House of Commons and in the Canadian press.

In the interests of taking the message directly to more Canadians in the tenth year of this country's
access to information law, the commissioner plansto vigt each region of the country -- some large
cities, some small communities -- at least once during the 12-month period.
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Corporate Management

Corporate Management provides both the Information and Privacy Commissioners with financid,
personnd, adminigtrative and library services.

The offices total resources for the 1992-93 fiscd year were $6,761,000 and 85 person-years, an
increase of $70,000 and three person-years over 1991-92. Personnel costs of $5,351,077 and
professional and special services expenditures of $642,835 accounted for more than 88 per cent of

expenditures. The remaining $765,086 covered al other expenses.

Thefollowing arethe Offices expenditures
for the period April 1, 1992 to March 31, 1993*

I nformation Privacy Corporate Total
M anagement

Sdaries 1,923,405 2,066,562 609,110 4,599,077
Employee Benefit Plan 306,000 342,000 104,000 752,000
Contributions
Trangportation and 36,468 96,722 134,107 267,297
Communication
Information 26,954 69,435 2,242 98,631
Professona and Specid 402,524 107,240 133,071 642,835
Services
Rentds 9,275 66 12,107 21,488
Purchased Repair and 14,758 790 25,511 41,059
Maintenance
Utilities, Materids and 18,887 11,762 36,841 67,490
Supplies
Acquistion of Machinery 86,709 47,680 130,192 264,581
and Equipment
Other Payments 2,434 1,475 671 4,580
Totd 2,827,414 2,743,732 1,187,852 6,758,998

* Expenditure figures do not incorporate fina year-end adjustments reflected in the office's 1992-93

Public Accounts.
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Per sonnel

The unit provided support for restructuring both commissioners offices and began to implement the
government-wide classfication smplification project. The offices gpproved anew policy on leave and
introduced an employee ass stance program.

Adminigtration

Office accommodation was reviewed and improvements were made. In addition, new government
initiatives to speed up the procurement of goods and services were put in place.

Informatics

The offices received funds to update the case management system. A loca network was established
and new office automation tools were introduced.

Library

The library provides interlibrary loan services, conducts manual and automated reference and research,
and maintains subject-oriented mediamonitoring files. In addition to information on freedom of
information, the right to privacy, data protection and the ombudsman function, the library has a specid
collection of Canadian and internationad ombudsmen's reports and departmenta annud reports on the

adminigration of thetwo Acts. The library is open to the public.

During the year, the library acquired some 560 new publications and answered 1,006 reference
guestions.
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