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THE COURT: Just prior to jury selection

for his trial, the accused, with the consent of
the Crown, entered a plea of guilty to a charge
of unlawfully possessing cocaine for the purpose
of trafficking, contrary to s.5(2) of the
Control | ed Drugs and Substances Act.

A further count of possession of nonies
obt ai ned by crine was, with | eave of the Court,
wi t hdr awn.

Foll owi ng re-election of the node of trial
the jury panel was discharged. Despite its
| at eness his plea of guilty is nonetheless a
mtigating factor that nust be duly considered
and assessed prior to inposition of sentence.

In his subm ssion, the |l earned Crown
Attorney indicated that nenbers of the R C. MP.
stopped a notor vehicle after it failed to signa
aleft turninthis Cty. The accused, who was a
passenger in the front seat, was observed to be
hol di ng a device between his | egs known as a
"Bong". This device is used to snoke illicit
dr ugs.

Foll owi ng a CPI C query, the accused was
arrested on an outstandi ng warrant for an unpaid
fine. The snmoking device, as well as bundl ed and
unbundl ed cash totalling in excess of $3400

| ocated during a cursory search of the person of
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the accused, was seized. As the accused
consented to an order of forfeiture, the subject
nmoni es as well as all other drug paraphernalia is
forfeited.

Foll owi ng the arrest of the accused, the
of ficer opened the passenger door and imredi ately
observed a clear plastic bag between the seat and
wel | of the door. This bag contained a chunk of
cocai ne weighing 16.9 grans. |Its value for
traf ficking purposes was estimated to be at |east
$1700, with one gramquantities selling for $100
constituting the usual sale.

Subsequent search warrants resulted in the
sei zure of drug paraphernalia fromthe car and
resi dence of the accused and co-accused.

The accused, a resident of these
territories, is 53 years of age. He is an
aboriginal offender with a Grade 8 educati on.
There was a child born fromhis two year
relationship with the co-accused. This
rel ati onship ended in Decenber of last year. In
t he past, he has been enpl oyed as a heavy
equi pnent oper at or .

The deternmination of a fit and proper
sentence for a specific offender and for a
specific offence is the nost difficult of al

judicial tasks.
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1 The fundanental principle of sentencing is

2 set forth in s.718.1 of the Crimnal Code of
3 Canada. It reads:
4 A sentence nust be proportionate to
5 the gravity of the offence and the
6 degree of responsibility of the
7 of f ender .
8 In Regina v. Priest (1996), 110 C.C.C. (3d)
9 (Ont. C. A) at 297-98, Rosenburg J. A described
10 the proportionality requirenent in this way:
11 The principle of proportionality is
12 rooted in notions of fairness and
13 justice. For the sentencing court
14 to do justice to the particular
15 of fence, the sentence inposed nust
16 reflect the seriousness of the
17 of fence, the degree of culpability
18 of the offender, and the harm
19 occasi oned by the offence. The
20 court must have regard to the
21 aggravating and mitigating factors
22 in the particular case. Carefu
23 adherence to the proportionality
24 principle ensures that this offender
25 is not unjustly dealt with for the
26 sake of the commpn good.
27 As will be noted froms.718 of the Crimna
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Code of Canada, the purpose and objectives of
sent enci ng i ncl ude,

- the denunci ati on of unlawful conduct,

specific deterrence to deter the accused,

- general deterrence to deter others,

- and the rehabilitation of offenders.

For whatever purpose a particul ar sentence
is imposed, the sentence must be fit for the
speci fic offender and specific offence.

Bearing in mind the principle of
proportionality, the first subject is a
consi deration of the seriousness of the offence.
The gravity of the offence of possession for the
purpose of trafficking is reflected in s.5(3) of
the Controll ed Drugs and Substances Act. It
provi des that every person who comits the
offence is liable to inprisonment for life.

Under s.10 of the Act, the specific purpose
of sentencing under this legislation, as well as
the circunstances to be taken into account, are
set forth. A previous conviction for a
desi gnat ed substance offence is to be considered
as a relevant aggravating factor.

The accused is not a stranger to the courts.
Hi s extensive record of convictions is sinply
atrocious. His record of previous offences,

whi ch takes two-and-a-half pages of Exhibit Sl to
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list, includes not one, but two designated
substance of fences. O particular concern is the
repetitiveness of crimnmnal behaviour over the

| ast three decades and record for convictions of
vi ol ence. Aside fromconvictions for assault and
assault with a weapon, on three separate

occasi ons he has been sentenced to three years

i mprisonnment for robbery.

The drug in this case is crack cocaine.
Particularly significant is the observation of
the I earned Crown Attorney that there is in this
conmunity a very serious cocaine problem G ven
the harnful effect of this drug, he submits that
the Court, through its sentence, should send a
nmessage to the accused and to others in this
conmunity that "involvenent in the drug trade,
particularly on the commercial scal e where
persons possessing drugs for sale, that that's
not going to be tolerated and that's going to be
dealt with in the harshest way."

Cocaine is a terribly addictive drug which
spawns derivative crime. Trafficking in crack
cocaine is a particularly serious crinme, not only
because it preys on the addiction of others for
profit, but because of the incal cul abl e damage
and devastating consequences on our society in

general, and addicted persons in particul ar
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For obvi ous reasons, deterrence and
denunci ation are the main principles that apply
in cases of trafficking in such a drug.

Learned counsel in this case have subnitted
a joint reconmendation that, given the |ength of
pre-trial custody, a sentence of one day woul d be
appropriate. The pre-trial custody of
ten-and-a-half nmonths equates with a sentence of
i mprisonment of 21 nonths.

It is only in rare and/or exceptional cases
that a Court will not favourably endorse a joint
recomendat i on.

This is such a case.

The cunul ative effect of the totality of the
circunmstances mlitates agai nst such a sentence.

G ven the need for a denunciatory and
deterrent sentence, the repetitiveness of
crimnal behaviour on the part of the accused,

t he nunber of crines committed involving

vi ol ence, his prior convictions of a related
nature, the gravity of the offence, the quantity
and nature of the seized drug in the light of the
exi sting problemin the comunity, the mininum
termof inprisonment would attract a penitentiary
termof two years.

G ven the pre-trial custody served, the

accused is sentenced to an additional term of
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1 three nonths. Pursuant to s.109 of the Crim nal

2 Code, he is prohibited for life from possessing

3 any firearm cross-bow, restricted weapon,

4 amuni ti on, and expl osi ves.

5 The surtax is waived, and the requested

6 order concerning bodily substance sanples for DNA

7 anal ysis is granted.

8 Anyt hing further, gentlenen? M. Shabal a?

9 MR, SHABALA: Not hi ng further, Your Honour.

10 Thank you very much.

11 THE COURT: M. MacFarl ane.

12 MR, MacFARLANE: No, thank you, Your Honour.
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14

15 Certified to be_atrue and
accurate transcript pursuant

16 to Rule 723 and 724 of the
Suprenme Court Rules of Court.
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