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SUMMARY

INTRODUCTION

O n  J a n u ar y  2 5 , 1 9 9 3 , the  Ind ian  C la ims  Co mm ission  unde r took  to  conduc t  an

i n q u iry  in to  the  spec i f ic  c l a im o f  t he  Fond  du  L ac ,  B lack  Lake ,  and  H a tche t

L a k e  First  N ation s,  all  located  in no rthern  S a s k a t c h e w an.  Th e c la iman t  Fi rs t

N atio ns  are co llectively re fe rred  to  as th e A tha ba sca  D en esu liné  (w hic h is

p ronoun ced  as D en-a -soo th-leh -na in  their  n a ti v e la n g u a g e  o f C h i p e w y a n ),  an d

th roughou t  t he  r epor t t he  c la iman t s  a re  re fe r red  to  a s  t he  Denesu l iné .

T h e  claim  of the  D ene suliné  arises o ut of th e G ov ernm e n t  o f  C a n ada ' s

den ia l tha t the  D en esu liné  ha ve  trea ty rig hts  no rth o f the  60 th  pa ralle l. I n  Ju n e

1 9 8 9  and  Jun e 19 92  the G ov ernm ent o f C a n a d a ,  a s r e p re s en t ed  b y  th e

D ep a r tm e n t  of  Indian A ffa i rs , took the  posi t ion  that  the  D enesu liné  surren dere d

all  the ir r i gh ts  and  in t e re s t s i n  l ands  no r th  o f  t he  60 th  pa ra l le l  when  they  s igned

a d h e si o n s t o  T re a ti es  8  a n d  1 0  in  1 8 9 9  and  190 7 ,  r e spec t ive ly .  The  Denesu l iné ,

o n  the  o the r  hand ,  ma in ta in  they  cont inu e to  hav e t rea ty  r ights  to  hu nt ,  f ish ,  a n d

tr a p  thro ug ho ut a ll the ir trad ition al ter ritorie s, w hic h in clu de s lan ds  in th e

N orth w est T errito ries, a bo ve  the  60 th p ara llel.

T h i s C o m m i s si o n w as c rea ted  in A ug us t 19 91  to a ssist th e  F i rs t N a t io n s

a n d  C a n a d a  in th e n eg otia tion  an d f air re so lutio n o f sp ec ific c laim s. O ne  a spec t

o f ou r m and ate as a  com m ission  of inq uiry is  to  inqu ire into  sp ecif ic cla im s tha t

h a v e b e e n  re jec ted  by C anad a on the  bas is  tha t  they are  no t  val id  c la ims in

accordance  wi th  the  Spec i f ic  C la ims  Po l i cy  (pub l ished  by  the  D e p a rt m e n t o f

Ind ian Af fa i r s i n  1982  in  a  book le t en t i tl ed Outstanding Business) .  The task  of th is

C o m m i s si o n i s  to  m ake  a  tho rough  inves t iga tion  in to  such  r e j ec ted  claim s a n d

repo rt ou r fin din gs  an d re co m m en da tion s to  the  claim an t Fir st N atio n a nd  the

G o v e r n m e n t o f C a n a d a . W h e n  c o n si d er in g  if a c laim  is v alid , the  C om m issio n

is  to h av e re ga rd to  the  Sp ecif ic C laim s P olic y a nd  to a sce rtain  w he the r the

claim  d i sc loses an  "o u t s tand ing  l awfu l  ob l iga tion"  on  the  pa r t  o f t he  f ede ra l

go ve rnm en t. A s th is  C o m m iss ion is  not  a  co ur t  of  law,  the  inq uiry  process

deve loped  by o ur C om m ission ers see ks to  ens ure th at ou r m an d a te  is  n o t

f rus tr a ted  b y  th e  a p p li ca ti o n of te ch nic al ru les n orm ally a pp licab le  in a  co urt.

Outstanding Business dire cts th at all r elev an t his toric al ev ide nc e, in clu din g

e v id e n c e  w h i ch  m i g h t  n o t b e  adm issib l e  in  a  cour t  o f  law ,  m us t be  tak en  into

a c c o u n t i n  a s sessmen t  o f  c l a ims .  In  th i s i nqu i ry  we  have  adop ted this  a p p r o ac h .



IS SU E S  BE F O RE  T H E C O M M I SS IO N

T h e  cen t r a l ques t ion  wh ich  th i s  Com miss ion  has  been  a sked  to  inqu i r e  in to  and

repo rt on  is w he the r the  G ov ern m en t of C an ad a o w es a n o uts tan din g l aw fu l

o b l ig a ti o n to  the  Denesu l iné . The  c l a iman t s  a s se rt  tha t  Canada ' s  b l anke t  den ia l

o f the  ex isten ce o f trea ty  righ ts o uts ide  the  bou ndar ies  desc r ibed in  T reat ies  8

a n d  10  in la nd s n orth  of th e 6 0th  pa ralle l co ns titute s a n on -fu lfilm e n t  o f  th e

term s of  these  trea ties. T he  sp ecif ic iss ue s b efo re th is C om m issio n  were  f r amed

by the  p ar t ies  as  fo l low s:

1 Do es the  ge og rap hic al sc op e o f T rea ties 8  an d 1 0 e xte n d  n o r th  o f  th e

6 0 t h pa ra l le l  o r  is  i t l imi t ed  to  the  te r r it o ry  a s desc r ibed  in  pa rag raph  6

o f the  w ritten  tex t of T rea ty 8  an d p ara gra ph  8 o f the  w ritten  tex t of

T r e a ty  1 0 ?

2 In  the  a lt e rna t ive , d o  t he cla im an ts h av e a tr eaty  righ t to " pu rsu e th eir

usua l v o c a ti o n s o f  h u n ti n g , t ra p p in g  a n d  f is h in g "  beyond  the  t e r r it o ry  a s

desc r ibed  in  pa rag raph  6  o f  T rea ty  8  and  pa rag raph  8  o f  T rea ty  10?

3 H as C an ad a b rea ch ed  its law ful o blig atio n t o  the  claim an ts u nd er th e

Sp ecif ic C laim s P olic y b y fa iling  to re co gn ize th at:

a ) the  ge og rap hic al sc op e o f the  trea ties e xte nd s n orth  of th e 6 0th

pa ra l le l ; o r  t ha t

b ) the  c l a iman t s  have  t rea ty  h a rve stin g rig hts  no rth o f the  60 th

pa ralle l?

In  the  in teres ts  of exped i t ing  the  inqu i ry  p rocess,  counse l fo r  the  pa r t ie s

a g r e ed  tha t the  D en esu liné  ha d u sed  an d o ccu pie d la nd s n orth  of th e  6 0 th

p a r a ll e l s ince  time  imm emo r ial  and  tha t t hey  con t inue  to  do  so  today .  I t was

a ls o  a g re e d  th a t t h e ques t ion  o f  whe the r  t he  Denesu l iné  have  unex t ingu i shed

abor ig ina l title  t o  la n d s  n o rt h  o f the  60 th p ara llel w as b ey on d th e sc op e o f this

inqu i ry .



T H E  C O M M IS SIO N 'S  IN Q U IR Y  IN T O  T H E C L A IM

O u r inves t igat ion in to  th is  c la im inv olved th e  review  of  ov er  230 0 pag es  of

docu m ents . In a dd ition  the  C om m issio n h ad  the  p r iv i le g e o f  v is it in g  F o n d  d u

Lac  to  hea r  o ra l t e s timony  f rom  18  D enesu l iné  e lde r s  who  l ive  in  the  c la iman t

First  Na t ions  o f  Fond  d u  Lac ,  B lack  L ake , a n d  H atch et L ak e. T he ir testim on y

w as g i v en  i n  th e ir  n a ti v e l an g u a g e  o f C h i p e w y a n . A l t h o u g h alm ost 1 00  years

h a v e passed  s ince  the  s igning  of  the  t rea t ies , the  C om m iss ion w as  imp resse d

by the  d eta i led  accoun ts  provided  by the  e lde rs .

T h e  Co m m iss ion w as  a lso  ass is ted  in  i ts  task  by  co un sel fo r the  claim an ts

a n d  the G ov ernm ent o f C ana da, w ho  pro vide d tho rou gh  w rit t en  and  o ra l

s u bm i ss io n s on  ev ide nc e an d la w . W e w ou ld lik e to  tha nk  co un sel fo r the ir

ab le as sista nc e th rou gh ou t.

T H E  C O M M IS SIO N 'S  FIN D IN G S

T h e  Den esu l iné  sha re  a spec ia l r e la t ionsh ip  w i th  the i r t r ad i t iona l  t e rr i to r i e s a n d

ident i fy them selve s by  referen ce to  thos e lan ds.  T he C hipe w yan  w ord

"Den esu l iné"  mean s  "peop le  o f  the  ba r rens"  and  r e fe rs  t o  the  open  tund ra ,

a lmo st a l l o f  wh ich is  fo und  no r th  o f  the  60 th  pa ra l le l . The  D enesu l iné  have

also  be en  refe rred  to a s th e "E the n-e lde li"  o r  "ca r ibou-ea te r s, "  and it is on  the

ba r ren l ands  tha t t he  ca r ibou  a re  m os t  p l en ti fu l.  The  ve ry  id e n ti ty  o f  th e

D e n e s u li n é peop le  i s  inex t r icably  link ed  to  tha t po r t ion  o f  t he i r t r ad i t iona l

t e rr i to r i e s no rth o f the  60 th p ara lle l k n o w n  a s  t h e " b a rr e n  la n d s ."  T h e

G o v e r n m e n t o f  Canada  ag rees tha t  the  D enesu l iné  hun ted , f i shed ,  and  t r apped

o n  l ands  no r th  o f  the  60 th  pa ra l le l  s ince  t ime  im mem o r i al and  tha t  they

con t inue  to  do  so  today .

O n  J u ly  2 5  a n d  2 7 , 1 8 9 9 ,  p re d ecesso rs  of  t h e  B l a ck  L a k e  a n d  F o n d  d u

Lac  F i r s t Na t ions  s igned  adhes ions  to  Trea ty  8  ( "adhes ion"  to  a  tr ea ty  mean s

tha t  a F i r s t Na t ion  s igned  a  t r eaty  wh ich  had  p rev ious ly  been  s igned  by  o the r

First  N ation s). O n  A ugu st  22,  190 7,  the  forefa thers  of  the  H atchet  Lak e Fi rs t

N ation  s igned  an  adhes ion  to  Trea ty  10 .  The  w r i tt en  t ex t s  o f  bo th  tr ea ti e s

p r o v id e  fo r  the  ex t ingu i shmen t  o f  abor ig ina l  i n te re s ts  i n  spec if i ed  t r ac t s  o f

l an d s in  exchange  fo r  ce r ta in  r igh t s ,  inc lud ing  the  r igh t  t o  hun t ,  fi sh , and  t r ap

o v e r  th e  la n d s  su r re n d e re d .



T h e  C r o w n ' s  m a in  p u r p o se  w a s  to  o b t ai n  a su r rende r ov er sp ecif ied  trac ts

o f lan ds  as d esc rib ed  in m ete s an d b ou nd s d esc riptio ns  in th e tre aties . In th e

case  of  Trea ty  8 ,  the  Cro w n w ished  t o  a c c o mm oda te  the  min ing  indus t ry ,

m ain tain  peace fu l  re l a tions  be tween  t h e I n d ia n s  an d  non  Ind ians ,  and  m in imize

its  e x p ens es a nd  ob liga tion s to  the  In dia ns . W ith r esp ec t to T rea ty 1 0, t h e

C r o w n ' s m ain  pu rpo se w as to  c l ea r t he  t it le  ove r  lan ds  situ ated  ins ide  the  ne w ly

c rea ted  p rov inces  o f  Saska tchewan  and  Albe r t a .

W hen  the  Trea ty  Com miss ione r s  nego t ia t ed  Trea ty  8 , t h e D e n e s u li n é

w ere  ex t r eme ly  apprehens ive  abou t  s ign ing  the  t r ea t ie s .  They  f ear e d  the ir

t r ad i t iona l  w a y  o f  li fe  b a se d  u p on  h u n t in g ,  fi sh i n g , a n d  tr a p p in g  w o u l d  b e

c u r ta il ed . Af t e r sev era l da ys o f ne go tiatio n, th e  D en esu liné  ag ree d to  sig n o nly

w h en  the T reaty C om m issio ne rs as su red  the m  tha t the y “ w ou ld b e as  free  to

h u n t a n d  fish  afte r the  trea ty as  the y w ou ld b e if  they  nev er en tered in to i t”.  In

Trea ty 10 ,  t he  Denesu l iné  ag reed  to  s ign  the  tr ea ty  on ly  w h e n  t h e Trea ty

Com miss ione r s pro m ised “ they  w ere  n o t  d ep r iv i n g  th e m  o f  a n y  o f t h e m e a n s

o f w hic h th ey  ha ve  be en  in th e h ab it of liv ing  up on  he reto fo re, a nd  ... t ha t  they

ha d th e p riv ileg e o f h un ting  an d f ish ing  as b efo re."

Th ere  was  no  ev idence  b e f o re  th e  C o m m i s si o n  th a t t h e t re a ty  h a rv e s ti n g

righ ts  o f  t he  Denesu l iné  were  eve r  expres s ly  l imi t ed  to  the  geograph ic  a rea

de f ined b y  th e  m e t e s a n d  b o u n d s descr ip t ions  in  the  t rea t ies . T h e  D e n e s u li n é

be l i eved  tha t the  trea ties p rote cted  the ir righ ts  t o  h u n t,  fi sh ,  an d  t ra p  th r o u g h o u t

a l l  of  the i r  tradi t ional  ter r itor ies ,  ir respect ive  of  the  m etes  and b oun ds .

Af t e r t he  t rea t ie s  were  s igned ,  they  con t inued  t o  h u n t,  fish ,  and  t rap  a s

they alw ay s h ad . T he re w ere  pe rio d i c e n actm en ts o f hu ntin g a nd  fish ing

r e g u la ti o n s tha t cu rtaile d th e h arv estin g  activit ies o f the D ene suliné .  H ow eve r,

the  Dep ar tmen t  o f  Ind ian  Af fa i r s,  and o the r  f ede ra l  depa r tmen t s , p rom oted  and

e ncouraged  the c laim ants '  h arve sting a ctivit ies in th e N W T. In  spite o f th e

c u r ta il m e n t of th e D en esu liné ’s h arv estin g a ctiv ities, th e G ov ern m en t of

Canad a , alm ost w ithou t exc eptio n, de fend ed th eir  exe rcise o f these  rights.  In

its  d e f en s e  o f t h e e x e rc is e  o f the i r  r ights ,  Canad a  r e fe rr ed  to  them  as  t rad i t iona l

r ights . Ca nada  held  that  any  in ter ference  w i th  thei r  rights  "con travenes  th e

trea ty."

T h e  D en esu liné  co ntin ue d to  ope ra t e  unde r  the  a ssump t ion  tha t  they  had

trea ty  r igh ts  t o  hun t , f i sh ,  and  t r ap  no r th  o f  t he  60 th  pa ra l le l  un t il  1989 .  A t  tha t

tim e  the  G o ve rnm en t of C an ad a ad vis ed  the m , for  the  first tim e, th at th eir

r igh ts  t o  tha t  po r t ion  o f  t he i r t r ad i t iona l  l ands  were  ex t ingu i shed .



C O N C L U SIO N S

Based  on  the  ev ide nc e b efo re th e C om m issio n, w e m ak e th e  f o ll o w i n g

conc lus ions  on  the  i ssues .

ISSUE 1: THE GEOGRAPHICAL SCOPE OF TREATIES 8 AND 10

• T h e  ev ide nc e d oe s n ot s up po rt the  claim an ts' su bm issio n th at th e

b o u n d a r i e s  o f  T rea t ie s  8  and  10  ex tend  beyond  the  m e tes  and  bounds

d e s c r ip t io n s  to in clu de  the  trad ition al la nd s o f th e D en esu liné . T h e

trad itio n a l t e rr i to ry  o f  t he  Denesu l iné  was  no t  de l inea ted  a t  the  t ime  o f

the  s ign ing  o f  the  t r ea ti e s a n d , f o r t h e m os t pa rt, rem ain s u nd elin eate d to

th i s day .

• T h e  D en esu liné 's trad ition al lan ds  ou tsid e th e b ou nd arie s d esc ribe d in

Trea t ie s  8  and  10  were  no t  i n t ended  to  be  "opened  fo r "  non- Ind ian

settle m en t, m inin g, lu m be ring , an d o the r su ch  us es a t tha t tim e. T he

p a r t ie s  d id  no t  i n tend  the  boun dar i e s o f  t he  tr ea ti e s  to  encom p ass  th e

Den esu l iné  t r ad it iona l  l ands  no r th  o f  60 º  l a t it ude .

ISSUE 2: HARVESTING RIGHTS BEYOND THE BOUNDARIES

OF THE TREATIES

The Text of the Treaties

• T h e  l an g u a g e emp loyed  in  Trea t ie s  8  and  10  i s  e s sen t ia l ly  the  same . T h e

cor rec t i n t e rp re t a tion  o f  t he  tex t  o f  the  t r ea ti e s i s  tha t t he  pa r ti e s  in t ended

the  rig ht to  hu nt, fis h, a nd  trap  to a pp ly to  all t he  t rad i t iona l  l ands

su r rende red  by  the  Denesu l iné .

The Relevant Historical Evidence

• Canad a ' s ob jective  was  to  secu re  a  spec if i c t r ac t  o f  land  fo r  s e t tl emen t

and o ther  purpo ses ;

• T h e  o b j ec ti v e o f  th e  D en es ul in é's  was  to  p ro tec t  the i r  tr ad i ti ona l  li f es ty le ;



• T h e  D ene suliné  w ere ex trem ely ap preh ens ive a bo ut en tering  into tre a ti e s

f o r f ea r t ha t  the i r  tr ad i ti ona l  way  o f  l if e , i n cl u d in g  h u n t in g ,  fi sh i n g , a n d

t r app ing ,  wou ld  be  j eopa rd ized ;

• T o  a s s u ag e  th e  c o n c er n s o f  t he  Denesu l iné , o ra l  a ssu rances  were  g iven

b y  the  Treaty  Co m m ission ers th at th e D en esu liné  w ou ld b e "a s fre e to

hun t  and  f i sh  a f te r  the  Trea ty  a s  if  t hey  had  neve r  en te red  in to  it ." ;  and

• Th ere  is n o c og en t ev ide nc e th at th e T rea ty  Com miss ione r s  a t an y tim e

told  the  D en esu liné  tha t th eir rig ht to  hu nt, fis h, a nd  trap  w ou ld b e

res tr i ct ed  to  a  spec if i c geograph ic  a rea ;

• It is n ot a  rea so na ble  inte rpr etatio n o f the  ev ide nc e to  say  tha t the

D e n e s u li n é know ing ly  and  de l ibe ra t e ly  g a v e  up  a l l  the i r  tr ad i ti ona l

terri tory  in re turn  for  cer tain ty o f ha rve stin g  r igh t s  ove r  a  sma l l e r  a rea

desc r i b e d by  the  me tes  and  bou nds .  Fu r the r , t h i s was  no t  where  they

hun ted  ca r ibou .  I t  is  un reasonab le  to  th ink  tha t  a  peo p l e k n o w n  a s  th e

"ca ribo u e ater s" w ou ld h av e ag ree d to  su ch  an  arra ng em en t;

• W hile  t h e s u b s eq u e n t c o n d u c t o f the  pa r t ie s  i s no t  conc lus ive ,

non etheless  i t  is  consis tent  w i th  our  in terpre ta t ion of  the  t rea t ies .

ISSUE 3: DOES CANADA HAVE A LAWFUL OBLIGATION?

• It is n ot n ece ssa ry in  the  cas e o f "n on -fu lfilm en t of a  trea ty  or a gre em en t"

to  sh ow  a "b rea ch " o f a la w ful o b l ig a ti o n  b ef o re  a  c la im  m a y  b e

cons ide red for  ne go tia t io n  u n de r the  C laim s P olic y. R ath er, th e cla im

m us t dis clo se a n " ou tstan din g la w fu l ob liga tion ."

• W e find th at C ana da h as treaty o bliga tions in  the m atter be for e  us .

Canad a ' s l awfu l  ob l iga t ion  mus t  i nc lude ,  a t  a  min imum ,  the  r equ i r emen t

to  r ecogn ize  fo rma l ly  the  t rea ty  r igh t s  in is su e, an d to  en su re th at th e

r igh ts  o f  t he  Denesu l iné  a re  fu l fi ll ed .



• In  a d d it io n  t o  d is c lo s in g  a n  o u ts ta n d in g  law ful o blig atio n, to  be  elig ible

f o r n e g o ti at io n  a  c la im  m u s t s h o w  s o m e  loss  o r  d a m a g e  ca p a b le  o f  b ei n g

nego t i a ted  unde r  the  Po l i cy .

• Cur ren t ly , t he  Spec i f ic  C la ims  Po l i cy  and  p rocess  a re  il l- equ ipped  to  dea l

w ith  the  De n e su l iné ' s  c la im as  the re  appea r s t o  be  no  lo s s  o r  damage

capab le  o f  be ing  nego t i a ted  unde r  the  Po l i cy .

• W e ag ree  wi th  Canada ' s  subm ission  tha t t h i s Com miss ion  i s  no t en t i tl ed

to  grant  dec lara tory  re l ief .  Ou r  ma ndate ,  as  prescr ibed  by O rders  in

Cou nc i l , dire cts u s to  inq uire  into  an d re po rt on  r e je c te d  c laim s an d to

su bm it ou r  findin gs a nd  reco m m end ation s to the  parties.  D eclarato ry

re li e f i s a  ju d i ci al  re m e d y  w h i c h  is  b ind ing  on  the  pa r t ie s ,  a  re l ie f  wh ich

w e ca nn ot g ran t.

RECOMMENDATION I

The parties should remain mindful of the spirit and intent of the Policy and process, which is

to encourage and support the fair negotiation of outstanding claims. This is best done without

the application of technical court rules and procedures.

RECOMMENDATION II

Outstanding Business does not strictly allow for the negotiation of this claim. However, other

processes for negotiation of similar issues have been established by Canada, one of which is

described as "Administrative Referral." As soon as possible, the parties should commence

negotiation of the claimants' grievance pursuant to that process.



1 C o m m i s s i o n  i s s u e d  S e p t e m b e r  1 ,  1 9 9 2 ,  p u r s u a n t  t o  O r d e r  i n  C o u n c i l  P C  1 9 9 2 - 1 7 3 0 ,

J u l y  2 7 ,  1 9 9 2 ,  a m e n d i n g  t h e  C o m m i s si o n  i ss u e d  t o  c h i e f  C o m m i s si o n e r  H a r r y  S .

L a F o r m e  o n  A u g u s t  1 2 ,  1 9 9 1 ,  p u r s u a n t  to  O r d e r  in  C o u n c i l  P C  1 9 9 1 - 1 3 2 9 ,  J u l y  1 5 ,

1 9 9 1  ( I C C  E x h i b i t  1 ) .

PART I

THE COMMISSION MANDATE AND SPECIFIC CLAIMS POLICY

THE MANDATE OF THE INDIAN CLAIMS COMMISSION

T h e  man da te  o f  th i s  Com miss ion  to  conduc t  i nqu i ri e s p u r su a n t t o  th e  Inquiries

Act i s  se t o u t  in  a co m m ission  issued  un der th e G reat S eal to th e C om m ission ers

on S eptem ber  1 ,  19 92.  I t  d i rec ts :

that o ur C om m ission ers  on  th e b as is o f C an ad a's  Sp ecif ic C laim s
P o li cy ... by  co ns ide ring  on ly th os e m atter s at is su e w he n th e
dis pu te  was  in i t ia l ly  subm i tt ed to the  C om m ission , inqu ire i n to  a n d
r e p o rt  u p o n :

(a ) w h e t h e r a  c l a iman t  has  a  va lid  c l aim fo r  nego t i a tion  unde r
the  Po l i cy  where  tha t  c la im has  a lr e ad y  b e e n  re je c te d  b y  th e
M in i st e r;  and

( b ) wh ich com pensa t ion  c r it e ri a  apply  in ne go tiation o f a
settle m en t, w he re a  cla im an t d isa gr ee s w ith  th e M in iste r's
de t e rmina t ion  o f  t he  app l i cab le  c r it e ri a .1

T his  is an  inq uiry  into  a cla im  tha t  has  been  re j ec ted  by  the  M in i st e r o f

Ind ian A ffairs.  Th e claim ants,  w ho  are  r e fe rr ed to  co l lec t ive ly  a s  the  A thabasca

D en esu liné  (he rea fter th e  D ene suliné ),  are  t h e F o n d  d u  L a c ,  B la c k  L a k e , a n d

Ha tche t  Lak e Fi rs t N atio ns , all o f w hic h a re lo cate d in  n o r th e r n  S as k a tc h e w a n .

T h e  fo l low ing  co r re spondence  p rov ides  a  b r i ef  synops i s  o f how  the  p re sen t

claim  cam e b efo re th is C om m issio n.

O n  J u n e  8 , 1989 ,  t he  Spec i f ic  C la ims  B ranch  o f  t he  Depar tmen t  o f  Ind ian

a n d  N orth ern  A ffairs  C an ad a d en ied  the  D en esu liné 's req ue st fo r fu nd ing  to

co nd uc t his toric al re sea rch  into  the ir trea ty rig hts  an d s tated  tha t:

[ T ] h e q u es t ion  a s  t o  wh e the r  T rea ti e s  8  and  10  ex t ingu i shed
h u n t in g  r igh ts  no r th  o f  60 º  was  subm i tt ed  to  L e g a l  S e rv i ce s  fo r
rev i e w .  Th i s  r ev iew,  a long  w i th  a  s epa ra t e  h is to r ica l  inqu i ry ,  has
n o w  been  com pleted .  I t is th e co nc lus ion  of L eg al S erv ices  tha t the
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2 J o h n  F .  L e s l i e ,  C h i e f .  T r e a t i e s  a n d  H i s t o r i c a l  R e s e a r c h  C e n t r e ,  I n d i a n  a n d  N o r t h e r n

A ffa i r s  C an ad a ,  to  R a lp h  A br am so n ,  D i rec tor ,  T rea ty  a nd  A bo r ig in a l  R igh ts

R e s e a r c h  C e n t r e  ( T A R R ) ,  M a n i t o b a ,  J u n e  8 .  1 9 8 9  ( I C C  E x h i b i t  3 ) .
3

T o m  S i d d o n ,  M i n i s t e r  o f  I n d i a n  A f f a i r s ,  t o  T r i b a l  C h i e f  A . J .  F e l i x ,  P r i n c e  A l b e r t
T r i b a l  C o u n c i l ,  J u n e  4 ,  1 9 9 2  ( I C C  E x h i b i t  3 ) .

4 H a r r y  S w a i n ,  D e p u t y  M i n i s t e r o f  I n d i a n  a n d  N o r t h e r n  A f f a i r s , t o  T r i b a l  C h i e f  A . J .

F e l i x ,  P r i n c e  A l b e r t  T r i b a l  C o u n c i l ,  J u n e  1 2 ,  1 9 9 1 .  T h i s  p o s i t i o n  i s  f u r t h e r  c o n f i r m e d

b y  M i n i s t e r T o m  S i d d o n  i n  a  l e t t e r  d a t e d  S e p t e m b e r  1 0 ,  1 9 9 1 .  to  T r i b a l  C h i e f  A . J .

Fe l ix ,  w he re in  he  s ta te s .  " I  a gr ee  w i th  w ha t  m y D ep uty  M in is te r ,  M r .  H ar ry ,  Sw ain ,

i n d ic a te d  in  h i s J u n e  1 2 , 1 9 9 1  l et te r  to  y o u  r es p e c ti n g  yo u r  h a rv e s ti n g  ri g h ts "  (I C C

E x h i b i t  3 ) .

Trea t ie s  d i d, indeed ,  ex t ingu i sh  the  r igh t s  o f  the  Ind ians  conce rned ,
no rth o f the  60 th p ara llel. 2

O n  Ju ne  4, 1 99 2, T om  Sid do n, M inis te r of  Ind ian  A f fa ir s , wro te  a s

f o ll o w s to T riba l C hie f A .J. F elix  of th e P rinc e A lbe rt T riba l C ou nc il, the

des igna ted  r ep resen ta tive  o f  the  D enesu l iné :

Y o u ind icate  tha t you r fun dam enta l  obje ctive is  to  secu re
r e co g n i ti o n of tr eaty  or a bo rigin a l righ t s  ove r  tr ad i ti ona l ly  used
lan d s  in  the  Nor thwes t  Te r r it o r ie s .  On  th i s  po in t,  the re  con t inues
to  be  a  bas i c  d i sag reemen t  r ega rd ing  the  in t e rp re ta t ion  o f  T rea t i e s
8  a n d  1 0 . A s  I  i nd ica t ed  p rev ious ly , th e G ov ern m en t o f C an ad a's
l ega l i n t e rp re t a tion  o f  t hese  tr ea ti e s  is  t ha t t hey  su r rende red  any
a b o rig ina l interests o f the S ask atch ew an b and s in so uthe rn
K e e w a t in , a n d  th a t t h ey  d id  n o t ex ten d tre aty  r igh ts  i n to  tha t  a rea .
T h e  r e sea rch  w h ich  you  have  p r e s e n te d  to  da t e  has  no t  changed
this  po sition .3

T h e  M in i st e r' s  pos it ion  had  b een  s t a ted  ea r l ie r  in  a  l e tt e r d a te d  J u n e 1 2 ,

1 9 9 1 , fro m  H arry  Sw ain , D ep uty  M inis ter  of  Indian and  N orthern  A ffa i rs , to

T riba l C hie f A .J. F elix , in w hic h M r. S w ain  state s th at:

[ O ] u r l ega l adv ice is th at yo ur a bo rigin al rig hts  in  l an d  n o r th  o f  6 0 º
w ere  su rren de red  by  T rea ties 5 , 8  a n d  10  an d th at ac tua l trea ty
h a r v es ti n g r ig h t s d o  n o t  ex t en d  b e y o n d  th e  b o un dary of  tho se
t rea t ies .4

O n  D ece m be r 19 , 19 91 , the  D en esu liné  filed  a sta tem en t of c laim  in th e

Fede ra l C o u r t  o f C a n a d a , T r ia l D i v i si o n , s e ek i n g , a m o n g  o the r th ing s, a
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5 R e f e r r e d  t o  in  t h e  I n d i a n  C l a im s  C o m m i s si o n  J u r is d i c ti o n  R e p o r t d a t e d  J a n u a r y  2 2 ,

1 9 9 3  ( I C C  E x h i b i t  3 ) .
6 D a v i d  K n o l l ,  c o u n s e l  f o r  t h e  A t h a b a s c a  D e n e s u l i n é ,  t o  C h i e f  ( c o m m i s s i o n e r  H a r r y

L a F o r m e ,  D e c e m b e r  2 1 ,  1 9 9 2  ( I C C  E x h i b i t  3 ) .
7

Fo ur  l e t t e r s  d a te d  J an ua ry  2 5 ,  1 99 3 ,  f r om  C hie f  C om m iss io ne r  L aF or m e to :  the
C hie f  an d  C ou nc i l  fo r  the  H atc he t  L ak e  F i r s t  N a t io n :  th e  C hie f  an d  C ou nc i l  fo r  the

Fo nd  du  L ac  F i r s t  N a t io n :  th e  C hie f  an d  C ou nc i l  fo r  the  B lac k  L ak e  F i r s t  N a t io n :  a nd

t h e  H o n .  T o m  S i d d o n ,  M i n i s te r  o f  In d i a n  a n d  N o r t h e rn  A f f a ir s , a n d  t h e  H o n .  P i e r re

B l a i s ,  M i n i s t e r  o f  J u s t i c e  a n d  A t t o r n e y  G e n e r a l  ( I C C  E x h i b i t  4 ) .
8 R ob er t  W ino gr on ,  C ou ns e l ,  S pe c i f ic  C la im s  B ran ch  -  O t taw a ,  to  C hie f

C o m m i s s i o n e r  L a F o r m e ,  A p r i l  1 3 ,  1 9 9 3  ( I C C  E x h i b i t  6 ) .

d e c la r at io n  tha t the  D en esu liné  ha ve  ex isting  trea ty  an d/o r ab orig ina l righ ts in

l an d s no rth  of th e 6 0th  pa ralle l. T his  actio n h as n ot y et co m e b efo re th e co urt. 5

Cou nse l for  the  A thabasc a  D e n esu liné  m ad e a f orm al re qu est fo r the

C om m issio n to  co nd uc t an  inq uiry  into  the ir reje cted  claim  on  Decem ber  2 1 ,

1 9 9 2 .6 Th e C om m ission ers  ag reed  to  do  so  on  Janua ry  25 ,  1993 ,  and  no t i ce  o f

th i s i n t en tion  was  p rov ided  to  the  pa r t ie s  on  tha t  s ame  d ay .7

O n  A pril  13 ,  1993 ,  Ro ber t  Winogron ,  counse l  fo r  Canada ,  w rote  to C hie f

Com miss ione r LaFo rme  to  adv i se  the  Com miss ion  tha t Cana d a  w a s

c h a ll en g i n g the  Com miss ion ' s man da te  to  condu c t  an inq uiry  into  this  claim .8

O n  M a y  6 , 1 9 9 3 ,  a  p a n e l o f  six C om m ission ers h eard  lega l argu m ents fro m

C o m m i s si o n c o un s e l a n d  cou ns el fo r the  pa rties o n th is issu e. In  the

C o m m i s si o n 's  ruling  date d M ay 7 ,  199 3, a co py o f w h ich  i s  a tt ached  a s

A p p e n d i x  A  to  th is  Re po rt,  t he  pane l  found  tha t  th i s  inqu i ry  was  a  m a t te r

wh ich  p rope r ly  f e ll  w i th in  i t s man da te .

T h e  pu rpo se o f the  C om m issio n in  co nd uc ting  this  inq uiry  is  to  i n q u ir e

into  an d re po rt on  w he the r, on  the  ba sis o f C an ad a's sp ecif ic cla im s p olic y, th e

A tha ba sca  D en esu liné  ha ve  a v alid  claim  for  ne go tiatio n.

A  S U P P L E M E N T A R Y  M A N D A T E

D u r i n g the  pe r iod  w hen  r ev i sions  to  the  o r ig ina l m a n d a t e  o f t h e C o m m i s si o n

w ere st i l l  un der d iscuss ion, th e Ind ian A ffairs  M inister,  t h e H o n o u r a b le  T o m

S i d d o n , w rote  to N atio na l C hie f O vid e M erc red i of  th e  A ssem bly of  Fi rs t

N at ions  in  the  fo l low ing term s:
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9 T he  H on .  To m  Sid do n ,  M in is te r  o f  In d ia n  A ffa i r s  an d  N or the rn  D ev e lo pm en t ,  to

O vi de  M er cr ed i ,  N at io na l  C hi ef ,  A ss em bl y o f  F irs t  N at io ns ,  N ov em be r 2 2,  1 99 1.
10 D ep ar tm en t  o f  In di an  A ffa irs  a nd  N or th er n D ev elo pm en t  (D IA N D ),  Outstanding

Business, A Native Claims Policy: Specific Claims ( O t t a w a :  M i n i s t e r o f  S u p p l y  S e r v i c e s ,

1 9 8 2 ) [ h e r e i n a f t e r  c i t e d  a s  Outstanding  Business]  (I C C  E x h i b it  2 ).
11 T h e  e x c lu s io n  i s d e s c ri b ed  i n  Outstanding  Business ,  p .  3 0 .  I t s  rem ov al  f ro m  the  sp ec i f ic

cla im s p ol icy  as  of  19 91  is  c on firm ed  in  an ot he r  b oo kl et ,  Federal Policy for the Settlement

of Native Claims ( O t t a w a :  D I A N D ,  1 9 9 3 ) ,  p p .  i v ,  2 2  ( I C C  E x h i b i t  7 ) .

If , in ca rry in g  o ut its r ev iew , the  C om m issio n c on clu de s th at th e
po l i cy was  im plemen ted  co rrec tly  but  the  o utcom e is  none theless
un fair , I w ou ld a ga in w elco m e its re co m m en da tion s o n h ow  to
p r o c ee d .9

W e h a v e bo rne  in m ind  the  im plic atio ns  of o ur s up ple m en tary  m an da te

in  m aking o ur  recom m enda t ions .

T H E  S P EC IF IC  C L A IM S  P O L IC Y

T h e  Ind ian C laim s C om m issio n is  dire cted  to re po rt on  the  va lidity  o f  r e jec t ed

claim s "o n th e b asis  of C an ad a's S pe cific  C laim s P olic y." T ha t po licy  i s  se t

for th  in  a  1982  bo ok le t  pub l ished  by  the  Depar tmen t  o f  Ind ian  Af fa i r s en t i tl ed

Outstanding Business, A Native Claims Policy: Specific Claims.10 To  d a te , i t has  been

amen d e d  o n l y  b y d eletin g th e ex clu sio n o f cla im s "b ase d o n e ve nts  prio r to

1 8 6 7 .11 U nless  exp ress ly  state d o the rw ise, re fere nc es to  "th e P olic y" in  this

r e p o rt  ar e  to  Outstanding Business.

T H E  IS SU E  O F  "L A W F U L  O BL IG A T IO N "

A l t h o u g h the  C om m issio n is  dire cted  to  l o o k a t  the  en t i re  po l i cy  in  i t s r ev iew

o f r e jec t ed  c la ims ,  the  foca l po int o f its in qu iry, in  the  co nte xt o f this  claim , is

found  in  the  fo l low ing  passage :

T h e  gove rnm en t 's  po l i cy  on  spec if i c c l a ims  i s  t ha t it w ill r ecogn ize
claim s by  Ind ian  bands  w h ich  d i sc lose  an  o u t st an d i n g  “l aw f u l
o b l ig a ti o n ,"  i .e . . an  o b l ig a ti o n  d er iv e d  f ro m  t h e  l aw  o n  t h e  p a rt  o f
the  fed era l go ve rnm en t.

A  l awfu l  oblig atio n m ay  arise  in a ny  of th e fo llow ing
circum stances :
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12 Outstanding  Business ,  p .  2 0  ( IC C  E x h i b it  2 ).

i) T h e  no n-f ulfillm en t of a  trea ty o r ag ree m en t b etw e e n  In d i an s
a n d  th e  C r o w n .

ii) A  bre ach  of o blig atio n a risin g o ut o f t h e  Indian Act o r  o the r
s t a tu t e s p e r ta in i n g to Ind ians a nd  the reg ulation s there un der.

iii) A  b r e ac h  o f  an  o b liga tion  a r is in g  o u t  o f g o v e r n m e n t
adm inis t ra t ion of  Ind ian fund s  or  o ther  asse ts .

iv) An  i ll ega l d i spos i ti on  o f  Ind ian  land .
...
In  ad ditio n to  the  for eg oin g, th e g ov ern m en t is  pre pa red  to
ack n o w l e d g e claim s w hic h a re b ase d o n th e fo llow ing
circum stances :

i) Fa ilure  t o  p ro v i d e c o m p en sati o n  f o r r e se r v e l an d s  ta k e n  o r
dam aged  by  the  fed era l go ve rnm en t o r  any  o f  i ts  agenc ie s
unde r  au tho r i ty .

ii) F r a u d in c on ne ctio n  w ith th e ac qu isition  or d isp os ition  of
Ind ian r e se rve  l and  by  em ployees or  agen t s  o f  the  f ede ra l
go ve rnm en t, in c ase s w he re th e  frau d c an  be  clea rly
d e m o n s t ra te d .12

In  ou r  v i ew,  the  li s t  of  exam ples  enu m erated un der  the  po l icy  is  not

in t ended  to  be  exhaus t ive .



13 T h e  i s s u e s  a r e  s e t  o u t  o n  p a g e s  1 3 - 1 4  o f  S u b m i s s i o n s  o n  B e h a l f  o f  t h e  G o v e r n m e n t

o f  C a n a d a .

PART II

ISSUES

T h e  cen t r a l ques t ion  th i s  Com miss ion  has  been  a sked  to in qu ire in to  and  repo rt

o n  is w he the r the  G ov ern m en t of C an ad a o w es a n o uts tan d in g  l aw f u l

o b l ig a ti o n , a s  d e f in e d  in  Outstanding Business,  to the D ene suliné .  In pa rticular,  the

claim an ts  ass ert th at C an ad a's b lan ke t de n i al of th e ex isten ce o f trea ty rig hts

o u t si d e the  boundar i e s  o f  T rea ti e s  8  and 10  in  l ands  no r th  o f  the  60 th  pa ra l le l

cons t i tu t e s a  non -ful f ilmen t  of  the  terms o f  these  trea ties. T o a ssist u s in

d e te r m i n in g  wh e the r  the  ev idence  be fo re  thi s  Com miss ion  d i sc loses  an

o u t st an d i n g lawfu l  obl igat ion,  the  par t ies  de f ined  the  scope  o f  t he  inqu i ry  by

framing  the  speci f ic  i ssues  before  u s :

1 . Do es the  ge og rap hic al sc op e o f T rea ties 8  an d 1 0 e xte nd  no rth o f the  6 0 º

latitu de  or is  it lim ited  to th e  territo ry a s d esc ribe d in  pa rag rap h 6  of th e

wr i t ten  t ex t  o f T rea ty  8  and  pa rag raph  8  o f  t he  wr i t ten  t ex t  o f  T rea ty  10?

2 . In  the  a lt e rna t ive , do  the  c l ai m a n ts  h ave  a T rea ty rig ht to  "p urs ue  the ir

usua l vo catio ns  of h un ting , trap pin g  a n d  f is h in g "  b e y o n d the  t er r it o ry  a s

desc r ibed  i n  p ar a g ra p h  6  o f t he  wr i t ten  t ex t  o f  T rea ty  8  and  pa rag raph  8

o f  the  wr i tt en  t ex t  o f  T rea ty  10?

3 . H as C a n a d a  b r ea c h ed  its law ful o blig atio n to  the  claim an ts u nd er th e

Sp ecif ic C laim s P olic y b y fa iling  to re co gn ize th at:

a ) the  geog raphical  scop e of  the  T reat ies  extends  n o r th  o f  th e  6 0 º

latitu de ; or th at,

b ) the  c l a iman t s  have  Trea ty  ha rves t ing  r igh t s  no r th  o f  60 º  l a t it ude? 13

Cou nse l fo r  the  pa r t ie s  acknow ledged  tha t  the  q u e stio n o f w he the r the

D e n e s u li n é have  unex t ingu i shed  abor ig ina l  ri gh t s  no r th  o f  60 º  l a t it ude  was
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14 F o r  t h e  s a k e  o f  c l a r i f i c a t i o n ,  i t  i s  n o t e d  t h a t ,  i n  t h e i r  a c t i o n  b e f o r e  t h e  F e d e r a l  C o u r t

o f  C a n a d a ,  t h e  D e n e s u l i n é  r a i s e  th e  i s s u e  o f  u n e x t i n g u i s h e d  a b o r i g i n a l  t i tl e  a s  a n

a l te rn a t iv e  a rg um en t  to  th e  i s s ue s  b efo re  th i s  in qu i ry .  D ur ing  a  c on su l ta t io n

co nf ere nc e  o n  A pr i l  1 ,  1 99 3 ,  c ou ns e l  a gr ee d  th a t  th e  C om m iss io n  w ou ld  n o t

c o n s i d e r  t h is  i ss u e .
15 I C C  T r a n s c r i p t  o f  o r a l  s u b m i s s i o n s  f r o m  c o u n s e l  f o r  t h e  c l a i m a n t s ,  S e p t e m b e r  1 7 ,

1 9 9 3 ,  p .  4 8  ( M r .  K n o l l ) .
16 T he  ag ree m en t  o f  th e  p ar t i e s  w as  su m m ar iz ed  by  C om m iss io n  c ou ns e l  a t  the

c o m m e n c e m e n t  o f  t h e  c o m m u n i t y  s e s s i o n s  a t  F o n d  d u  L a c  o n  M a y  1 0 ,  1 9 9 3  ( I C C

T r a n s c r i p t ,  v o l .  1  p . 9 ,  W i l l ia m  H e n d e r s o n ) .

b e y o n d the  sco pe  of th is  i n q u iry .14 Nev e r the l e s s , du r ing  th i s i nqu i ry , counse l

f o r the  claim an ts  subm i tt ed  tha t T rea t ie s  8  and  10  were  in t ended  to  p ro tec t,  and

n o t ex ting u i sh ,  abor ig ina l  ri gh t s . Cou nse l  fo r  t he  c la iman t s  submi t t ed  tha t

Trea ty 8 w as in  ess en ce " a p eac e tre aty"  an d th at th e  D e n e s u li n é d i d  n o t i n te n d

to  ced e an y rig hts , titles, o r inte rests  in  thei r  t radi t ional  ter r itor ies .15 W e  d e c li n e

to  mak e  any  f ind ing s o n th ese  su bm issio ns  be cau se is su es re latin g to

unex t ingu i shed  abor ig ina l  t it le  a r e  beyond  the  scope  o f  ou r  p re sen t  manda te .

F ina l ly , in  the  in teres ts  of ex pe ditin g th e in qu iry p roc ess , co un sel fo r the

pa r t ie s  w ere  able  to  agree  tha t  the  De nesu l in é  h a d  u s e d  an d  o c c u p ie d  la n d s

no rth  o f  t he  60 th  pa ra ll e l s ince t ime  im mem or ia l and  tha t t h ey  c o n ti n u e t o  d o

so  today.  C oun sel  a lso ag ree d th at it w as u nn ece ssa ry fo r the  pu rpo ses  of th is

i n q u ir y for  the  C om m issio n to  m ak e sp ecif ic fin d ings  regarding  the  precise

bound ar ie s  of  th e D en es ul in é's  t radi t ional  land  use  no rth o f the  60 th p ara llel. 16

Th erefo re  an y re fere nc es in  this  repo rt  relating to  land  use  and  occ up ation  are

inc luded on ly  fo r  the  pu rposes  o f  p ro v i d in g  a  h i s to r i ca l con tex t  fo r t he  inqu i ry .
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F o r  g e n e r a l  h i s t o r i c a l  a n d  a n t h r o p o l o g i c a l  in f o r m a t i o n  o n  t h e  C h i p e w y a n  p e o p l e ,  s e e
Ja m es  G .E .  Sm i th ,  " C hip ew ya n ,"  in  Subarc tic,  J u n e  H e l m ,  v o l .  e d . ,  c o l .  6  o f  Handbook of

North American Indians,  W i l li a m  C .  S t u r te v a n t , g e n .  e d . ( W a s h i n g to n :  S m i t h s o n i a n

I n st it u ti o n  , 1 9 8 1 )  [h e r ei n af te r  S m i th ,  " C h i p e w y a n " ],  p p .  2 7 2 - 7 3  (c o p y  in  I C C

D oc um en ts ,  p p.  7 48 -5 8) .  
18 T he  te rm  "a dh es ion "  i s  u se d  w he re  a  F i r s t  N a t io n  a gr ee s  to  en te r  in to  a  t rea ty  w hic h

h a s  a l r e a d y  b e e n  e n t e r e d  i n t o  b e t w e e n  t h e  C r o w n  a n d  o t h e r  F i r s t N a t i o n s .
19 A l t h o u g h  t h e  h e a d m e n  f o r  M a u r i c e 's  B a n d  s i g n e d  t h e  tr e a ty  o n  J u l y  2 5 , 1 8 9 9 ,  C h i e f

M au ric e P ich e d id  no t  s ig n t he  t re aty  un t i l  Ju ly 2 7,  1 89 9.
20 F o n d  d u  L a c  I n d ia n  R e s e rv e s  2 2 7 , 2 2 8 ,  a n d  2 2 9 .
21 C h i c k e n  In d i an  R e s e rv e s  2 2 4 , 2 2 5 ,  a n d  2 2 6 .

PART III

THE CLAIM

THE CLAIMANTS

T h e  claim an ts in  this  inq u i r y  a re  the  Fond  du  Lac ,  B lack  Lake ,  and  H a tche t

Lak e  Fir st N atio ns  in n orth ern  Sa sk atch ew an . T he  A tha ba sca n D en esu liné

b e lo n g  to  the  Athapaskan  l inguisti c  g roup  and  speak  the  Ch ipewyan  l anguag e .17

T h e  Den esu l iné  o f  t he  Fond  d u  L a c  a n d B lack  La ke F irst  Na tions a re

de sce nd an ts  of M au rice 's B an d, w hic h s ign ed  an  ad he sio n 18 t o  T re a ty  8  a t F o n d

d u  L a c  o n  J u ly  2 5  a n d  2 7 , 1 8 9 9 .19 The  F ond  du  Lac  F i r s t  Na t ion  has  th ree

rese rves  l o ca te d  o n  th e  e a st er n  e n d  o f L a k e  Athabasca . 20 Th e B lack L ake F irs t

N atio n,  wh ich  used  to  be  know n as  the  S tony  Rap ids  B and ,  occup ies  th ree

rese rves  loca ted  on  the  eas t  and  wes t  s ides  o f B lack  Lak e .21

T h e  H atch et L ak e F irst N atio n ,  al so  k n o w n  a s  t h e L a c  la  H a c h e  B a n d ,

s igned  a n  a d h e si o n  t o  T r e a ty 1 0 a t B ro ch et, M an itob a, o n A ug us t 22 , 19 07 .

T h e  H atch et L ak e F irst N atio n o cc up ies  L a c  la  H a c h e  In d i an  R e s e rv e  2 2 0

loca ted  o n  the  eas t sid e o f W olla sto n L ak e. H atch et L ak e itse lf is lo cate d to  the

nor thw est of W olla sto n L ak e an d is  no t the  actu al lo catio n o f the  L a c  la  H a c h e

rese rve .

DESCRIPTION OF THE CLAIM AREA

M ap  1 d ep icts th e cla im  a rea in  th is  i nqu i ry  and  a  num ber  o f  o the r  sign i fi can t

geograph ica l fea tures ,  inc luding the  b oun dar ies  o f  T rea t ie s  8  and  10  ( a s

desc r ibed  in th e w ritten  tex ts o f the  trea ties), th e lo catio n o f the  Fond  du  L ac ,
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22 T h e  t e r m  " t r a d it io n a l  la n d s "  i s d e f in e d  b y  P e t e r  U s h e r , a  g e o g r a p h e r  a n d  r e s e a rc h

co ns u l ta n t ,  a s  " th e  l a nd  ba se  w i th  w hic h  a  g ro up  ide n t i f i e s  i t se l f  an d  to  w hic h  i t

ex pr es se s  a t t a ch m en t  in  l e ge nd  an d  b e l ie f ,  a s  w el l  a s  b y  lo ng -s ta nd ing  us e  w hic h

m ay  be  do cu m en ted  ov er  m an y  g en era t ion s  b y  a rch ae o lo g ic a l  a nd  h i s to r ic a l

ev ide nc e  in  ad d i t io n  to  m ap  b io gr ap hie s .  T h is  i s  w ha t  ab or ig in a l  p eo ple  ge ne ra l ly

m e a n  b y  ' o u r  l a n d , ' a n d  i s  m u c h  m o r e  c l o s e l y  r e p r e s e n t e d  b y  o c c u p a n c y  t h a n  b y  u s e " :

A ff id av i t  o f  P ete r  U sh er ,  Ju ly 3 1,  1 99 2 ( IC C  A ffid av i ts ,  T ab  A ,  p .  2 09 ) .
23

I C C ,  T r a n s c r i p t  o f  o r a l  s u b m i s s i o n s  f r o m  c o u n s e l  f o r  t h e  c l a i m a n t s ,  S e p t e m b e r  1 7 ,
1 9 9 3  p .  9  ( M r .  K n o l l ) .

24 T he  in fo rm at io n  o n  th i s  m ap  i s  b as ed  up on  a  m ap  ten de red  by  the  c la im an ts  d ur ing

t h e i n q u ir y  (s e e  IC C  E x h i b it  1 3 ).  C o u n s e l  f o r C a n a d a  e x p re s sl y s ta te d  th a t t h ey  d id

no t  w ish  to  m ak e  a ny  su bm iss io ns  on  w he the r  th i s  m ap  ac cu ra te ly  sh ow ed  the  ex ten t

of  the  t rad i t ion a l  l a nd s  o f  the  D en es u l in é .  W e re i t e ra te  th a t  w e  d o  n o t  in ten d  to  m ak e

an y  f in d in gs  on  th i s  i s su e .   I t  i s  s u f f ic ie n t  fo r  the  pu rp os es  o f  th i s  in qu i ry  to  f ind  tha t

t h e  D e n e s u l in é ' s u s e  a n d  o c c u p a t i o n  o f  la n d s  n o r t h  o f  th e  6 0 t h  p a r a ll e l w e r e

s ig n i f ic an t .

Black  L a k e , a n d  H a t c h et L ake  First  N ation s,  and  sev eral  lak es tha t w ere

com mo nly  used  by  the  Athabasca  D enesu l iné .

T h e  t r ad i t iona l  l ands22 o f a ll  D e n e su l in é  B a n d s a re  shown  o n  the  map  a s

the  shade d area .  Th is  inc ludes  the  t radi t ional  lands  of  the  three  c la iman t  Fi rs t

N atio ns  a n d  tw o  o t h e r D e n e s u li n é B a n d s  f ro m  M a n it o b a -  th e  No r th lands  Ban d

a n d  the B arren  L ands  B a n d . 23 The  m ap  dem ons t r a te s  t ha t a  s ign i fi can t

p r o p o rt io n  of  these  trad ition al lan ds  ha ve  be en  su rren de red  to  the  Crow n  unde r

T r e a ti es  5 , 8 ,  an d  1 0 .

A l t h o u g h there  w as a  ten de nc y th rou gh ou t this in qu iry fo r the  pa rties to

sugg est that  the  claim  invo lves " treaty righ ts no rth of the  60 th p ara llel," th is

d e s cr ip t io n  i s s o m e w h a t  m i s le a d in g . In  speci f ic  terms,  t he  c la im a rea  invo lves

tha t po r t ion  o f  t he  Den esu l iné ' s  tr ad i ti ona l  lands  w h ich  l ie s  no r th  o f  the  6 0 th

para l le l a n d  to  the  no r theas t o f  t he  boundar i e s  o f  T rea ti e s  8  and  10 . 24 Th i s  a rea

is  s h o w n  o n  t h e  m a p  a s t h e s h a d ed  a n d  h a tc h e d  a re a . T h e  D en esu liné  m ain tain

they h a v e trea ty rig hts  in th e  c l a im a rea  even  thoug h  the  bound ar ie s  o f  T rea t ie s

8  a n d  1 0 , a s  d es c ri b ed  i n  th e  w ritten  tex ts, do  no t inc lud e th at p ortio n o f the ir

t radi t ional  land s .

Othe r  sign ificant fea tures o f the m ap a re  as fo llo w s: First ,  the n orthe rn

bound ar ie s  of  Trea ty  8  include a  large  t rac t  of  land in  the  N orthw est

Terr i tor ies , abo ve th e 60 th pa rallel .  Th e no rthw estern  bo un dary  r u n s a lo n g  t h e
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25 T he se  lak es  w ere  e i th er  re fe r r ed  to  in  the  t es t im on y  o f  the  D en es u l in é  e lde rs  d ur ing

the  inq u i ry  o r  a re  re fe re nc ed  in  th e  d oc um en ta ry ,  rec or d  b efo re  th i s  C om m iss io n .

6 0 t h pa ralle l to H ay  R ive r, the n g oe s n orth eas t alo ng  the  rive r  to th e so uth

sho re  of G reat S lave  La ke a nd  run s alon g the  sho re  l in e .  T h e  no rtheas tern

bo un da ry o f T rea ty 8  is a s traig ht  l ine  tha t  runs  f rom the  eas t e rn  end  o f  Grea t

S lave  Lake  do wn  to  the  east e rn  end  o f  B lack  Lake .

S e c o n d , t h e n o r th e r n  b o u n d ar y  o f T r e a ty  1 0  runs  eas t  to  w est a lo n g  t h e

6 0 t h pa ralle l, startin g a t the  Sa sk atch ew an -M an itob a  b o r d e r ,  to  t he  po in t  a t

wh ich it intersec ts w ith T reaty 8 .  Th e eas tern b ou nd ary o f Tre aty 1 0 ru ns  f ro m

the  60 th  pa ra ll e l sou th  un t i l i t i n t e rsec t s w i th  the  Trea ty  6  boundary .

T h i rd , t he  boundar i e s  o f  T rea ty  5  a re  de f ined  by  the  Saska tchew an-

M a n it o b a bo rde r to th e w est a nd  by  the  60 th p ara llel to  the  no rth. F ina lly, th e

l a kes d e p ic te d  o n  th e  m a p  w e r e  a m o n g  t h e  la k e s c o m m o n l y u sed  by  th e

Den esu l iné  peop le . 25
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I C C ,  A t h a b a s c a  D e n e s u l i n é  T r a n s c r i p t ,  v o l .  1 ,  p .  1 9  ( M r .  B e n o a n i e ) .27 T his  pa ssa ge  i s  t ak en  f ro m  M ah on ey  J ' s  d ec i s io n  in  Hamlet of Baker Lake v. Minister of

Indian Affairs ,  [ 1 9 7 9 ] 3  C N L R  1 7  a t  2 1  (F e d . C A ) .

PART IV

THE COMMISSION'S INQUIRY INTO THE CLAIM

N o tices of this in qu iry w ere se nt to th e pa rties by le tter from  C hie f

Com miss ione r La Fo rm e on  Jan uary  25 ,  1993 .  S ince  tha t d a te , t h e C o m m i s si o n

has  review ed m ore  than 2 300  page s  of  doc um ents . In  a d d it io n  t o  th e  r ev i ew  o f

these  docum en ts ,  the  Co mm ission  he ld  an  in fo rma t ion -ga the r ing  se s s ion  a t

F o n d  du  L ac ,  S ask atch ew an, o n M ay 1 0 an d 1 1, 19 93 , and  hea rd 1 8 eld ers

f ro m  the  th ree  Den esu l iné  com mu ni t ie s  o f  Fond  du  Lac ,  B lack  L a k e ,  a n d

H a t c h e t  Lak e.  On  Sep temb er  17,  19 93,  the  pa nel  of  C om m iss ioners  on thi s

i n q u ir y hea rd  o ra l  subm issions  f rom  counse l  fo r  the  pa r t ie s  o n  t h e q u e s ti o n  o f

w he the r the  D en esu liné  ha ve  a v alid  claim  for  ne go tiatio n.

In  this  pa rt of  the  rep ort, w e ex am ine  the rele van t historica l  evid enc e. In

a d d it io n  to  th e tra ns crip ts o f the  co m m un ity se ssio ns  at F on d d u L ac, th e

C o m m i s si o n cons ide red  the  ex tens ive  d ocum en ta tion ,  the  w r i tt en  and  o ra l

s u b m i ss io n s o f  th e  p a rt ie s , a n d  th e  ba lan ce o f the  rec ord  of th is in qu iry. D etails

o f t he  inqu i ry  p rocess  and  the  fo rma l  reco rd  o f  docu m e n t s a n d  te s ti m o n y

cons ide red in  th i s i nqu i ry  can be  fou nd  in A pp en dic es B  an d C  of th is rep ort.

ATHABASCA DENESULINÉ LAND USE AND OCCUPATION

T h e  his toric al re latio ns hip  tha t the  claim an t Fir st N atio ns  sh are  w ith th eir

t r ad i t iona l  lan ds  no rth o f the  60 th p ara llel is re flec ted  in  the  f ac t t ha t t hey  r e fe r

to  themse lves  a s  the"A thabasca  De n e s u li n é, " w h i c h  m e a n s  "p e o p le  o f  th e

barrens"  in  the ir  na t ive  l anguage  o f  C h ipewyan . 26 T h e  l o ca ti o n  o f " th e  barrens"

is d esc ribe d in  a re cen t de cisio n o f the  Fe de ral C ou rt of  A pp eal:

T h e  "b arre n la nd s" is  the  na m e ap plie d to  tha t p a r t of th e in terio r
o f m a i n la n d  C a n a d a  ly in g  n o r th  and  e as t  o f  t he  tr ee  li ne  wh ich
m ean ders  fro m  H ud so n B ay , no rth  of C hu rch ill, M a n it o b a,  to  t h e
M ack en zie  R ive r  D e l ta  n o r th  o f  Inuv ik ,  N .W .T .  They  a re  s tr ewn
w ith  lakes  and laced  by r ivers  and  s t reams. 27

An thropo log ica l ev idence  conf i rms  tha t t he  Ch ipew yan  peop le ,  o f  wh ich

the  Den esu l iné  a re  mem bers , h i s to r i ca lly  occup ied  " the  no r the rn  t rans iti o n al



Athabasca  Denesuliné R eport 1 2

28 S m i t h ,  " C h i p e w y a n , "  2 7 1  ( I C C  D o c u m e n t s ,  a t  7 4 5 ) .
29 I b id .
30 Ib id . ,  p p .  2 72 -7 3  ( I C C  D oc um en ts ,  p p .  7 46 -4 7) .  Th e  h i s to r ica l  rec or d  in d ic a te s  th a t

t h e  t e r m  w a s  c o m m o n l y  u s e d  b y  g o v e r n m e n t  o f f i c i a l s  a n d  m i s s i o n a r i e s  a s  a  r e f e r e n c e

to  th e D en es ul in é:  s ee ,  fo r  e xa m pl e,  G eo rg e S im ps on ,  Journal of Occurrences in the

Athabasca  Departme nt, 1820 an d 1821, an d Report ,  e d . E . E . R i c h , H u d s o n ' s B a y  R e c o r d

So c ie ty  P ub l ica t ion s ,  1  (L on do n:  H ud so n  B ay  R ec or d  S oc ie ty ,  19 38 )  [h ere ina f te r

Simpson's Athabasca Journal] , p .  3 6 1  ( IC C  D o c u m e n ts , p .  3 9 ) , "Missions de la Congrégation des

Missionn aires Ob lats de M arie-Imm aculée."  D e c e m b e r  1 8 7 0 ,  p .  2 5  ( I C C  D o c u m e n t s ,  p .  9 1 ) :

R e n e  F u m o l ea u , As Long A s This Land Sh all Last ( T o r o n t o :  M c C l e l l a n d  &  S t e w a r t ,  1 9 7 5 ) ,

p .  8 0  ( I C C  D oc um en ts ,  p .  29 6) ;  an d  T rea ty  C om m iss io ne r  J .A .  M ac rae  to

Su pe r in te nd en t  G en era l  o f  I nd ian  A ffa i r s ,  D ec em be r  11 ,  19 00 ,  in  Treaty No. 10 and

Reports of Com missioners  ( 1 9 0 7  :  r e p r .  O t t a w a :  Q u e e n ' s  P r i n t e r ,  1 9 6 6 ) .  p .  2 0  ( I C C

D o c u m e n t s ,  p .  3 9 3 ) .
31 S m i t h ,  " C h i p e w y a n , "  p .  2 7 3  ( I C C  D o c u m e n t s ,  p . 7 4 7 ) .

z o n e of  the  bo rea l fo res t an d th e b arre n g ro un ds  be yo nd ." 28 T h e  b ar re n  la n d s

a re  loca t ed  a lmos t  en t ir e ly  no r th  o f  60 º  l a ti tude .

T h e  Den esu l iné  a re  a l so  know n as  the  "E t he n-e lde li," w hic h is

Ch ipew yan  fo r "c arib ou -ea ters ." 29 Th is  d e s crip tion  of th e D en esu liné  is

s ig n i fi ca n t because , i n  ad d i ti o n  to  t h e va r ious  fu r-bea r ing  an im a l s  o f t he  bo rea l

f o re s t r e g io n ,

the  B arre n G rou nd  car ibo u w as o f ov erw he lm ing  im p orta n c e  to  t h e
C h i p e w y a n , stru ctu ring  the ir s easona l  cyc le ,  s easona l  d i st ri b u ti o n ,
soc io t e rr i to r i a l o r g a n iz a ti o n , a n d  te c h n o lo g y ; i t w a s  t h e f o c u s o f
r e li g io u s be liefs a nd  ora l literatu re. It is  readi ly  apparen t  wh y those
Chipew yan  w ho  clu ng  to th eir tra ditio na l lan ds  ... w ere  still kn ow n
in th e 1 97 0s  as th e " ca rib ou  ea ters ." 30

In  the  f ir s t ha l f  o f  the  n ine t een th  cen tu ry ,  tr ad ing  pos t s  were  e s tab l i shed

in  C hip ew ya n te rritor y o n L ak e A tha ba sca . Jam es G .E . Sm ith , a n

an thro po log ist,  wr i t e s  tha t  " [ t]he  deman d  fo r  fu r s i n  the  com pe titive  p e r io d

[ a b o u t 1763-18 21]  and  the  low p r i ces  fo r  tr ade  goods  w ere  s i g n i fi c a nt in th e

shift  o f  some  C h ipewyans  f rom  the  fo re st - tundra  eco tone  into  the  fu ll  bo rea l

for est. 31 In 1 82 1 H ud so n's B ay  C om pa ny  G ov ern or G eo rge  Sim ps on  w rote

r e g ar d in g  For t  W edderburn  on  C oa l Islan d, n ear  the  w este rn e xtre m ity  o f  L a k e

Athabasca .

T h e  C hip ew ya ns  do  no t co ns ide r this  pa rt o f the  C o u n t r y t o  b e
the ir legi t im ate  Soi l ;  they com e in  large  B ands  from their own barren
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32 Simpson's Athabasca Journal,  3 5 5  ( I C C  D o c u m e n t s ,  p . 3 9 ) .
33 I b i d . ,  3 6 1  ( I C C  D o c u m e n t s ,  p .  3 9 ) .
34 Sm i th  " C hip ew ya n ,"  27 3  ( I C C  D oc um en ts ,  p .  74 7) ,  an d  F a th er  A rse ne  T ur qu e t i l  in

Missions d e la Con grégatio n des M issionnaire s Oblats ,  N o .  1 9 8 , J u n e  1 9 1 2  (M o r ri so n

tra ns lat io n)  [h er ein af ter  c i te d a s  T ur qu et i l ,  Missions] , p p .  1 7 7 - 8 5  (I C C  D o c u m e n t s , p p .

4 9 - 7 1 ) .
35 S ee ,  ge ne ra l ly ,  T ur qu et i l ,  Missions ( I C C  D o c u m e n t s , p p .  4 9 - 7 1 ) . A l s o  s e e  Missions d e la

Congrégation des Missionnaires Oblats de Marie Immaculée,  T o m e  S ix i èm e  ( P a r is , 1 8 6 7 ) , p .

52 1 ,  in  w hic h  a  rep or t  o f  th e  O bla te  m iss io na r ies  co nf i rm s  th a t  th e  D en es u l in é  h ad

n o  n a t u r a l  t e n d e n c y  t o  m i g r a t e  s o u t h  b u t  d i d  s o  o n l y  f o r  t h e  p u r p o s e s  o f  t r a d e  ( I C C

D o c u m e n t s .  p .  8 4 ) .

Lands situated to the North of this Lake, ex ten din g to  the  E aste rn e xtre m ity
o f G t .  S la v e  L a k e  an d  e m b r a c in g  a  large T rack  of C ou ntry to w ards
C h u r c h il l . ..  they  shook  o f f  the i r  indo len t  hab i t s,  becam e  e x p e r t
Beave r  h u n t e rs, an d n ow  pe ne trate  in s ear ch  of th at v alu ab le
an ima l  into  the  Cree  and  beav e r  Ind ian h u n t in g  G r o u n d s , m a k i n g
a  circ uit e aste rly b y C arrib eau  L ak e; to  the  Sou th  by  Î l e -à - la -
Cro sse; and  W esterly to  the B ank s of P ea c e  R i v e r  . ..  The  g rea t e r
p r o p o rt io n  o f  th e m  h o w e v e r r e m a in  o n  their  own barren Lands,  w here
they p rocure  sus t enance  w i th  l i tt le  exe r t ion  a s  the  C o u n t r y a b o u n d s
w ith  Re in  D ee r , and  som e  yea r s  nea rly  the  w h o l e  of the m  retire
thither. 32

S i m p s o n also  no ted  tha t H arris on 's H ou se, lo cate d o n th e  eastern  e n d  o f

L a k e  A tha ba sca , w as e stab lish ed  "to  attra ct th e C hip ew ya ns  w ho  ge ne rally

r e si d e on  the i r  Lands  (usua l ly  ca ll e d Car r ibeau  Ea te r s ) t owards  the  R ich

hu ntin g G ro un ds  to th e S ou thw ard  an d W estw ard ." 33

In  t h e 1 8 4 0 s  th e  O blates o f M ary  Im m acu late b eg an  to e stab lish  m issio ns

in the  no rth for th e pu rpo se o f con vertin g the  D ene suliné .  Th e cen tre of th eir

o p e r at io n s  w as a t Île-à -la-C ros se, b ut th ey  a l so  se t up  a  m is sion  a t B r o c h e t,  o n

th e  no r th  end  o f  Re indee r  Lake . 34 Th e records  o f  the  O bla te  m ission arie s

con firm  tha t  it  was  no t  enough  s imply  to  wa i t  fo r  t he  Dene s u l in é  to c om e to

them;  the  mis s iona r i e s  had  to tra ve l gre at d istan ces  into  the  ba rren  lan ds  to

p reach  the  gospe l  to  the  peop le .35

In  1 8 8 1 ,  s e vera l yea rs p rior  to th e sig nin g o f the  trea ties, D en esu liné

gu ides  d irec t ed  A .S .  Cochrane  o f  t he  G eo log ica l Su rvey  o f  C anada ,

D e p a r tm e n t  o f  In t e rio r , f rom R e indee r  Lake  to  Ha tche t ( W o l la s to n ) L a k e  a n d

f ro m  the re to  L ak e A tha ba sca . I n  h is  f ie ld -book  en t r ie s ,  Cochrane  m akes

seve ra l refe ren ce s w hic h in dic ate  tha t the  D en esu liné  trav elle d in , a nd  w ere
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36 A .S .  C oc hr an e,  F ield  N ot es ,  N at io na l  A rc hi ve s  o f  C an ad a [h er ein af ter  N A ],  R G  4 5 ,

v o l .  1 3 8 ,  F i e l d  B o o k s  1 1 6 8  t o  1 7 7 1  ( I C C  D o c u m e n t s ,  p p .  2 1 6 - 1 9 ) .
37

S e e ,  g e n e r a l ly ,  " S u m m a r y  R e p o r t  o f  th e  G e o l o g i c a l S u r v e y  D e p a r t m e n t  f o r  th e  y e a r
18 94 ,"  in  C an ad a,  H ou se  of  C om m on s,  Sessional Pap ers,  N o .  1 3 A ,  1 8 9 5 , p p .  1 1 - 1 6

(IC C  D oc um en ts ,  p p.  2 37 -4 2) ;  J .W . T yr re l l ,  Across the Sub-Arctic of Canada, A Journey of

3,200 Miles by Canoe and Snowshoe through the Barren Lands ( L o n d o n :  T .  F i s h e r  U n w i n ,  1 8 9 8 ) ,

p .  7 8  ( I C C  D o c u m e n t s ,  p .  2 4 8 ) ;  G e o l o g i c a l  S u r v e y  o f  C a n a d a ,  F i e l d  N o t e b o o k s ,

1 8 9 2 ,  N A ,  R G  4 5 ,  v o l . 1 7 4 ,  F i el d  B o o k s  1 9 2 6  to  1 9 4 0  ( IC C  D o c u m e n ts , p p .  7 7 3  -

9 6 ) .  T h e  e x t e n t  o f  T y r r e l l ' s  e x p l o r a t i o n s  a r e  d e p i c t e d  i n  a  1 9 0 1  m a p  ( I C C

D o c u m e n t s ,  p .  3 9 5 ) .
38 S ee ,  ge ne ra l ly ,  C an ad a,  H ou se  of  C om m on s,  Sessional Pap ers.  N o .  1 3 A ,  1 8 9 5 , p p .  4 0 -

5 0  ( I C C  D o c u m e n t s , p p .  2  5 2  -  6 3 ) , a n d  Sessional Pap ers,  N o .  1 5 , 1 8 9 8 ,  p .  1 6 1  ( IC C

D o c u m e n t s ,  p .  2 6 5 ) .
39 I C C  T r a n s c ri p t,  v o l.  1 , p p .  1 9  a n d  1 4  ( L o u i s  B e n o a n i e ).

very  fam iliar w ith, la nd s n orth  of th e 6 0th  pa ralle l.36 I n  1 8 9 3  a n d 1 8 9 4  J o s ep h

T yrre ll, ano the r  su rveyor  wi th  the  G eo log ica l Su rvey  o f  C anada ,  exp lo red

l an d s occup ied  by  the  D enesu l iné .37 T he  info rm atio n c oll ecte d  by  these

surveyo rs , w hic h w as c on ve ye d b ack  to  Ot t awa  v ia  the  Geo log ica l S u r v e y  o f

Canad a , c o n f ir m e d  t h at  th e  Den esu l iné  depend ed  upon  the i r t r ad i t iona l  l ands

no rth o f the  60 th p ara llel. 38

T h e  ev idence  of the  D ene suliné  elde rs w as tha t,  for m ost o f the y ear,  the

D e n e s u li n é l ived  and  travelled  no rth of t h e  60 th p ara llel. M an y D en esu liné

elde rs  tes t if ied  dur ing  the  com m uni ty  sess ions  o n  M ay  10  an d 1 1, 1 99 3, th at,

even  tod ay , the y c on tinu e to  hun t ,  f ish ,  and  t rap  in  the ir  t rad i t iona l  t e rr i to r i e s

a n d  tha t  many  o f  t hem l ive  no r th  o f  60 º  la t it ude  fo r  a s  much  a s  ha l f t h e y e a r o r

mo re . They  t e s t if i ed  they  wi l l  con tinue  to  do  so  fo r  a s  long  a s  they  can .

A  lot o f th e p eo ple  live d o n th is lan d f or  a lo ng  tim e. T h e r e's a ll
k i n d s of  pe op le: t he re's  In ui t, th ere 's  C r e e , t h er e 's  D e n e  a s w e l l t o o .
Y o u h a v e  to  r emem ber  tha t t he  l and  tha t  we ' r e  ta lk ing  abou t  was
D e n e  l ands .  A  lo t  o f t he  peop le  l ive  m o s t of th e y ear  ou t in th e
ba r ren l and s  a n d  they ' re  ca l led  ba r ren  l ands  peop le , Den esu l iné .
Y ou  ha ve  pe op le, F irst N atio ns  pe op le, liv ing  all o ve r the  pla ce.
...

... A n d  s o m e  of th e p eo ple  ev en  tho ug h th ey  live  in th e so uth
he re , the y w ou ld s till trav el n orth  for  trap pin g,  h u n t in g ,  to  c a rr y  o n
t r ad i t iona l  pract ices .  That ' s  how  peop le  l ived o n the  land  in  those
days:  the re w ere  no  bo un da ries . T h e y  t ravel led  a l l  over .  Becau se
w e w e r e  to l d  in  t h e t r ea t ie s  t ha t this  w as y ou r lan d, y ou  are  to liv e
o n  th e la nd  as  yo u f ee l. T ha t's  wh a t  we  w ere  to ld  and  tha t 's  wha t
w e  c o n t in u e  to  d o .39
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40 I C C  T r a n s c r i p t ,  v o l .  1 ,  p p .  3 1 - 3 2  ( N o r b e r t  D e r a n g e r ) .
41 T he  no r the rn  bo un da ry  o f  T rea ty  6  run s  ea s t  to  w es t  ac ro ss  th e  n or the rn  ha l f  o f  the

pr ov inc es  o f  S as ka tch ew an  an d  A lbe r ta ,  s l ig h t ly  so u th  o f  th e  5 5 th  pa ra l le l .
42 S up er in ten de nt  of  In di an  A ffa irs  to  P r iv y C ou nc i l  o f  C an ad a,  J an ua ry  19 ,  N A , R G  10

v o l .  4 0 0 6 ,  f i l e  2 4 1 .  2 0 9 - 1  ( I C C  D o c u m e n t s ,  p .  2 2 2 ) .

- L ou is B en oa nie

Y o u see  this  roa d th at's c om ing  he re a nd  tha t's the  roa d th at tra ve ls
w ay  up  no r th ,  i f you  cou ld  ge t  on  th i s  road  tha t's trav ellin g n orth ,
th at's  peop le ' s  tr ap l ine .  They  can  go  w ay  up  the  Te r r i to r i e s o n  t h e
same  rou te  he re .

I w o u l d  n o t  g iv e  u p  m y lan d w here  I  am . I  don 't  care w here
it is u p n orth  w he re m y tra p lin e is g oin g to  be . I 'll ne v er g iv e  u p
m y l and .  My  l and  i s  t he re  and  tha t 's  t he  land  I 'm  livin g o f f a n d
th at's  t h e l an d  I'm  rais ing  m y fa m ily o n. A nd  i f  wasn ' t fo r  tha t  l and
I  wou ld  have  s t a rved  to  dea th  a l ready .
...

A n d now  l ike  today , I  t o ld  my  k ids  and  m y  g randch i ld ren ,
they 're go ing  to  fo l low  wh a t  I s a id  a n d  they 'r e  go ing  to  be l ieve
wh a t I  t el l t hem.  I  be l ieve  tha t  I wo u ld  no t  g ive  up  m y  l a n d a n d  m y
k i d s and  m y gra nd child ren, th ey're  g o i n g  to  f o ll o w  m y  f o o ts te p  a n d
they 're g o i n g  to  d o  t h e sam e thin g. T hat 's  the  on ly w ay. W e live o ff
the  lan d a nd  w e w ill co ntin ue  do ing  tha t.40

- N orbert Deranger

TREATY 8

Background

A s railw ay  co ns truc tion  an d p ub lic w ork s p roje cts  e x p a n d e d  n o rt h w a rd  i n  th e

188 0s ,  t he  Ind ians  to  the  no r th  o f  T rea ty  6  a n d  H u d s o n 's  B a y  C o m p a n y

off icials  m a d e  n u m e r o u s pe t i ti ons  fo r  a  tr ea ty  cove r ing  tha t a r ea .41 T h e

g o v e r n m e n t dec l ined  the  pe t i ti ons  fo r  a  tr ea ty  "on  the  g round  tha t  t he  la n d s

w ithin  the  reg ion s in ha bite d b y th em  w ere  no t req uir ed  fo r se ttlem en t.” 42

In teres t in  the  t rea ty-mak ing pro cess  was  r enew ed  w h e n  t h e  d is c o v er y  o f

g o l d in  the  Yukon  in  1896  caused  a  l a rg e  influ x o f no n-I nd ian s - lar ge ly

goldm iners , pro spe ctors,  an d trad ers -  to p ass thro ug h w ha t  i s  no w  no rthern

A lbe rta  a n d  S a s k at ch e w a n .  In  1 8 9 8  t h e g o v e r n m e n t a p po i n te d  D a v id  L a i rd ,

J.H . R os s, an d J .A .J M cK en na  as T rea ty C om m issio ne rs to  ne go tiate T rea ty  8

w ith  the  Ind ian  inh ab itan ts to  the  no rth  o f  T rea ty  6 .  An  o rde r  i n  counc i l da t ed

J u n e 27 , 18 98 , ga ve  the  T rea ty C om m issio ne rs th e d iscre tio n  to  dec ide  wha t
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43 R ich ard  D an ie l ,  "T he  Sp i r i t  an d  T erm s  o f  T rea ty  E igh t , "  in  The Spirit of the Alberta Indian

Treaties,  e d . R i c h a rd  P r ic e  (M o n t re a l:  In s ti tu t e f o r R e s e a rc h  o n  P u b li c P o l ic y , 1 9 9 )

p . 7 1 ,  n .  9 0  ( I C C  D o c u m e n t s ,  p .  3 0 2 ) .
44 F u m o l e a u , As Long as T his Land Sh all Last,  p .  6 0  ( IC C  D o c u m e n ts , p .  2 8 9 ) .
45 T h e  m e t e s  a n d  b o u n d s  d e s c r i p t io n  i n  T r e a t y  8  i s  a s  f o l l o w s :

C om m en cin g  a t  the  so ur ce  o f  th e  m ain  bra nc h  o f  the  R ed  D ee r  R ive r  in  A lbe r ta ,

t h e n c e  d u e  w e s t  t o  th e  c e n t r a l r a n g e  o f  th e  R o c k y  M o u n t a i n s , t h e n c e  n o r th w e s t er ly

a lo ng  the  sa id  ran ge  to  th e  p o in t  w he re  i t  in te r s ec t s  th e  6 0 th  pa ra l le l  o f  n or th  l a t i tud e ,

the nc e  e as t  a lo ng  sa id  pa ra l le l  to  th e  p o in t  w he re  i t  in te r s ec t s  H ay  R ive r ,  the nc e

no r the as te r ly  do w n s a id  r ive r  to  th e  so u th  sh or e  o f  G rea t  S la ve  L ak e ,  th en ce  a lo ng

t h e  s a i d  s h o r e  n o r t h e a s t e r l y  ( a n d  i n c l u d i n g  s u c h  r i g h t s  t o  t h e  i s l a n d  i n  s a i d  l a k e s  a s

t h e I n d ia n s  m e n t io n e d  in  t h e t re a ty  m a y  p o s s e ss ),  a n d  th e n c e  e as te r ly  a n d

n o r t h e a s t e r l y  a l o n g  t h e  s o u t h  s h o r e s  o f  C h r i s t i e ' s  B a y  a n d  M c L e o d ' s  B a y  t o  o l d  F o r t

R e l ia nc e  n ea r  the  m ou th  o f  L oc kh ar t ' s  R ive r ,  the nc e  so u th ea s te r ly  in  a  s t r a ig h t  l in e  to

a n d  i n c l u d in g  B l a c k  L a k e ,  th e n c e  s o u t h w e s t e r ly  u p  t h e  s tr e a m  f r o m  C r e e  L a k e ,

t h en c e  in c lu d i n g  sa id  L a k e  s o u th w e s t e rl y a lo n g  t h e h e ig h t  o f l an d  b e tw e e n  t h e

A t h a b a s ca  a n d  C h u r c h il l R i v e rs  to  w h e r e  it  in t er se c ts  th e  n o r th e r n  b o u n d ar y  o f

T rea ty  S ix ,  a nd  a lo ng  the  sa id  bo un da ry  e as te r ly ,  no r the r ly  a nd  so u th w es te r ly ,  to  th e

pl ac e o f  c om m en ce m en t .  ( Treaty No. 8 made June 21, 1899 and Adhesions, Reports, etc. [ 1 8 9 9 :

r e p r .  O t t a w a :  Q u e e n ' s  P r i n t e r .  1 9 6 6 1 ,  p .  1 2 ,  I C C  D o c u m e n t s ,  p .  3 5 5 ) .

terri tory  w o u l d  b e  inc luded wi th in  the  tr ea ty .43 Com miss ione r  La i rd  exp la ined

how  the  Treaty  C om m iss ioners  decided  upo n the  ac tual  t rea ty  bou ndar ies :

T h e  scope  of  the  C om m iss ioners '  ins t ruct ions  w a s  to  o b t ai n  th e
r e li n q u is h m e n t o f  t he  Ind ian  an d H alfb ree d title  in th at tra ct o f
terri tory  no rth o f T rea ty  6  to  wh ich G ov ern m en tal au tho rity h ad  to
s o m e  ex ten t  been extend ed by  sending  N orthw est M oun ted  Po l i ce
there  to  protect  and  control  w hi tes  wh o  w e r e  g o in g  i n to  t h e cou ntry
a s  trad ers , trav elle rs to  the  K lon dik e, e xp lor ers , an d m ine rs. T he
te rr i to ry , wa te red  by  th e  L e s se r  S la v e  L a k e , t h e P e a c e  an d
Athabasca  R ivers,  the  A thab asca  La ke, th e S ou th of G reat S l a v e
L a k e  and  the i r  tr i bu ta r ie s ,  was  where  these  w hite s  w e r e  fi n d in g
the ir w ay , an d th e C om m issio ne rs d id n ot d eem  it ne ces sary  to
ex ten d T rea ty 8  farth er th an  the y d id. 44

T h e  des cription  of the  treaty are a offe red b y C om m ission er L aird  r o u g h ly

cor re sponds  wi th  the  me tes  and  bound s  desc r ip t ion  con ta ined  in  Trea ty  8 .45

In  Janua ry  1 8 9 9  C l i f fo rd  S i f ton , Supe r in t enden t  Genera l  o f  Ind ian

A ffa i rs , w ro te to  the  R ev ere nd  C ha rles  W ea ve rs, a  m i s si o n ar y  w h o  h a d  m a d e
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46 C l i f fo rd  S i f ton  to  th e  R ev ere nd  C ha r les  W ea ve r ,  Ja nu ary  26 ,  18 99 ,  N A ,  R G  10 ,  vo l .

3 8 4 8 ,  f i le  7 5 2 3 6 - 1  ( I C C  D o c u m e n t s ,  p .  2 6 8 ) .
47 C om m iss io ne r  D .  La i rd  to  "S i r , "  F eb ru ary  3 ,  1 89 9 ,  N A .  R G  10 ,  vo l .  38 48 ,  f i l e

7 5 2 3 6 - 1  ( I C C  D o c u m e n t s ,  p .  2 7 1 ) .
48 S ee ,  ge ne ra l ly ,  F um ol ea u,  As Long A s This Land Sh all Last,  p p .  5 8 - 6 3  a nd  7 7 -8 2  ( I C C

D o c u m e n t s .  p p .  2 8 6 - 3 0 0 ) .

i nqu i r ie s  on  be ha lf of  the  Ind ian s reg ard ing  the  upc om ing t rea ty  nego t ia tions .

In  tha t l e tt e r,  S i fton  com men ted :

2 . T h e  gam e an d fish ery law s w ill ,  of co u r s e ,  a pp l y t o  th e
coun t ry ; bu t as th e m an ne r an d e xte nt of  t he i r  enforcem ent  m ust
n e ces sarily  depe nd u pon  cond i t ions  o f  se t t lem ent  so ,  there  i s  not
like ly  to  be  any  m arked  ch a n g e  o n  a c co u n t  o f t h e m a k i n g  o f  th e
t r ea ty .

3 . Th ere  w ill  be reserv es set  as ide fo r t h e I n d ia n s  an d  i n  d o in g
so  eve ry thin g  po ssib le w ill be  do ne  to m eet th eir w ish es to  the
s e le c ti o n of lo calitie s. T he re w ill be  no  ge ne ral p roh ibitio n in
consequence  o f  th e  tr e at y o f the  free do m  of th e In dia n in  r o a m i n g
a n d  hun t ing  ove r  t he  co untry .  O f  course  w hen se t t lem ent  adv ances ,
there  w ill be  the  restr ictio n w hic h n ece ssa rily fo llow s, an d it is to
tha t  such  con t ingenc ie s  tha t  r e se rves  a re  se t  a s ide .46

In  Februa ry  1899  C om miss ione r  La i rd  p rov ided  the  follo w in g

ins truc tion s  to th e g ov ern m en t's field  repre sen tatives in  an e ffort  to c larify  the

"mis l eading  repor t s  .. . be ing  c i r cu la t ed  among  the  Ind ians" o f  t he  Athabasca

and  Peace  R ive r  a rea  abou t  t he  p roposed  t r ea ty :

Y o u m ay  ex pla in to  the m  tha t the  Q ue en  or G rea t M oth er w hile
p r o m i si n g by h er  Co m m iss ioners  to  g ive  them R ese rves , wh ich
they can  ca l l t he i r ow n ,  and  upon  wh ich  wh i te  m e n w ill no t be
a l low ed  to  se tt le  w i thou t  paym en t  and  the  consen t of th e  I n d ia n s
befo re  a  Go vernm en t  o f f ice r , ye t  th e  Ind ian s w ill be  allo w ed  to
hun t  and  f i sh  ove r  a l l t he  coun t ry  a s t hey  do  now ,  sub ject t o  such
l a w s  as m ay  be  m ad e fo r the  pro tectio n o f ga m e an d fis h in  th e
b r e ed i n g s e as o n ; a n d  a l so  a s lon g a s th e In dia ns  do  no t m ole st o r
in ter fere  wi th  se t t lers ,  miners  o r  t ravel lers .47

The Relevant Terms of Treaty 8

O n  J u n e  2 1, 18 99 , ne go tiatio ns  be tw een  the  T rea ty C om m issio ne rs an d th e

I n d ia n s a t  Lesse r  S lave  Lake  cu lmina ted  in  the  s ign ing  o f  T rea ty  8 .48 T h e

claim an ts  i n  th is  i nqu i ry  were  no t  pa r t ie s  t o  the  o r ig ina l t r ea ty  s ign ing  a t  Lesse r

S l a v e L a k e . A f t er  th e  s ig n i n g o f  th e  trea ty, th e T rea ty C om m issio ne rs sp lit up
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49 D ur ing  the  su m m er  o f  18 99 ,  the  T rea ty  9  C om m iss io ne rs  o b ta ine d  a dh es ion s  to  the

t rea ty  a t  e ig h t  d i f fe r en t  loc a t io ns  w i th  v ar io us  ba nd s  w ho  ag ree d  to  s ig n  th e  t re a ty

b a s e d  o n  t h e  t e rm s  c o n c l u d e d  a t  L e s se r  S l av e  L a k e .

f o r t he  pu rposes of o bta inin g a dh esio ns  to  the  t rea ty  wi th  o ther  Ind ian ban ds . 49

O n  Ju ly  25  and  27 ,  1899 ,  Mau r i ce ' s  Band  s igned  an  a d h e s ion  to  Trea ty  8  a t

F o n d  du  L ac .  Maur i ce ' s Band  was  nam ed  a f te r  M aur i ce  P iche  ( a l so  know n as

M ob erley),  t he  Ch ie f  who  s igned  Trea ty  8  in  1899 ;  i t l a te r  sp li t i n to  the  Fon d

du L ac and  Black  Lak e (Stony  Ra pids)  B ands .

Trea ty 8 ,  w h i ch  w a s  d r a ft ed  b y  th e  T r e at y C o m m issi o n er s o n  J u n e  2 0 ,

1 8 9 9 , c o n ta in e d  th e  f o ll o w i n g pro vis ion s d ealin g w ith  the  su r rende r  o f  Ind ian

land r ights .  Th e pream ble  to  the  t rea ty  reads:

A N D  W H E R E A S ,  th e  s ai d  In d i an s  h a v e b e e n  n o ti fi ed  an d
in fo rmed  by  H er M ajes ty's sa id C om m issio n  tha t  it  is  Her  de sire to
open  for  settle m en t, im m igra tion , trad e, tra ve l, m inin g, lu m be ring ,
a n d  such  o the r  pu rposes  a s  to  H er  M ajes ty  may  see m  m eet,  a  t rac t
o f cou ntry  hound ed  and  desc r ibed  a s  he rein afte r m en tion ed , an d to
ob ta in the  co ns en t the reto  of H er In dia n s ub jects  inh ab iting  the
said  trac t, an d to  m ak e a  trea ty, a nd  arra ng e w ith th em , so  tha t
there  may  b e  peace  and  goo d  w i ll  be tween  th em  an d H er M aje sty 's
o the r sub jec t s,  and  tha t Her  Ind ian  Peop le  may  kno w an d  be
assu red o f  wh a t  a llowances  they  a re  to  cou n t  u po n  a n d  r ec e iv e
f rom H er  M ajes ty ' s  boun ty  and  benevo lence .

T h e  op erative  clau ses d ealing  w ith the su rrend er of In dian  r ig h t s a n d

t i tles  over  spec i f ied  t rac ts  of  land are  as  fo l low s:

A N D  W H E R E A S, th e sa id C om m issio ne rs h av e p roc eed ed  to
ne go tiate  a  t rea ty  wi th  the  Cree ,  Bea ver ,  Ch ipew yan  and  o the r
In dians ,  inh ab iting  the  dis trict h ere ina fter d efin ed  an d d esc ribe d ,
a n d  t h e s a m e  h a s b e e n  a g re e d  u p o n  a n d  c o n c lu d e d  b y  th e
r e sp e c ti v e bands  a t  t he  da t e s m en tion ed  he reu nd er, th e sa id  I n d ia n s
D O  H E R E B Y  C E D E ,  R E L EA S E , S U R R E N D E R  A N D  Y I E L D
U P  to th e G ov ern m en t of  t he  D om in ion  o f  Canada ,  fo r  Her
M ajes ty  the  Quee n  and H er  successo rs  for  ever ,  a l l  the i r  r ights ,
t it le s  a n d  p rivile ge s w ha tso ev er, to  the  lan ds  inc lud ed  w ithin  the
follo w ing  lim its, tha t is to s ay : -

[M etes  and  bounds  desc r ip t ion  o f  t he  t rea ty  a rea ]

A N D  A LS O  the  sa id  Indian  r ights , t it le s  and  p r iv i leges  wh a t soeve r
to  a l l o the r  lands  w h e r e ver  s i tua ted  in  the  N orthw est  Terr i tor ies ,
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50 Treaty N o. 8 .  p .  1 2  ( I C C  D oc um en ts ,  p .  35 5) .  A  co py  of  T rea ty  8  i s  a t t a ch ed  as

A pp en dix  D  to  th i s  re po r t .
51 I b id .

Bri t i sh C o l u m b i a  o r i n  an y  o th e r  p o rtion  o f  th e  D o m i n io n  o f
Canad a .50

O f pa rticu lar im po rtan ce is  t h e c la u s e d e a li n g w ith th e h arv estin g rig hts

of  the  T reaty  8  Indian s :

A n d H e r  M a j e s ty  th e  Q u e e n  H E R E B Y A GR EE S w i th  the  sa id
I n d ia n s tha t the y sh all h av e rig ht  to  pursu e  thei r  usual  vo cat ions  of
h u n t in g , t rapping an d f ish in g  th roughou t  t he  t r ac t  su rr ende red  a s
here tofore  de scrib ed , su bje ct to  such  reg ula tion s as  m ay  fro m  tim e
to  t ime  b e  mad e  by  the  Gov ernmen t  o f  t he  co u n t ry , ac t ing  und e r
the  a u th o r it y o f H er M ajes ty, an d s av ing  an d e xc ep ting  su ch  trac ts
a s m a y  b e  r e q u ir e d  or  tak en  up  fro m  tim e to  tim e fo r settle m en t,
m ining,  lum ber ing,  t rading o r  o ther  purp oses . 51

The Treaty Negotiations and Oral Assurances

In  his  rep ort o n th e tre aty n eg otia tion s, C om m issio ne r L aird  w rote  th e

f o ll o w ing  accoun t  o f  t he  d i scuss ions  tha t  t ook  p l ace  a t va r ious  s tages

throu gh ou t the treaty to ur:

A s  the  dis cu ssio ns  at th e d iffere nt p oin ts fo llow ed  on  m uc h th e
same  l in e s , w e  s h a l l c o nfin e o urs elv es to  a g en era l state m en t of
the ir im po rt ... T he re w as e xp ress ed  at ev ery  po int th e fe ar th at th e
m a k i n g  of th e tre aty w ou ld b e fo llow ed  by  the  cu rtailm en t of th e
hu ntin g a nd  fish ing  pr ivile ge s ...
...

O u r ch ief d ifficu lty w as th e ap pre he ns io n  tha t the  hu ntin g
a n d  fish ing  priv ileg es w ere  to b e cu rtaile d. T he  pro vis ion  in th e
trea ty  unde r  w h ich  am m un ition  an d tw ine  is  t o  b e f u rn i sh e d  w e n t
fa r in th e d ire c ti o n  of  qu ie ting  the  f ea rs  o f  t he  Ind ians ,  fo r  t hey
a d m i t ted  that  i t w ould  b e  unrea sonab le  to  furnish  the  m eans  o f
h u n t in g  and  f i sh ing  i f  laws  w ere  to  be  enac ted  w h ich  wo u ld  mak e
h u n t in g  and  f i sh ing  so  r e s t ri c ted  a s  to re nd er it im po ssib le to  m a k e
a  live liho o d b y su ch  pu rsu its. B ut o ve r an d a bo ve  the  pro vis ion ,
w e  h a d  to  so lem nly  ass ure  the m  tha t on ly su ch  law s as  to  h u n t in g
a n d  f ishing as  w ere  in  the  in teres t  of  the  Indians  a n d  w e r e  fo u n d
nec essary  in  order  to  p rotect  the  f i sh  an d  fur- be arin g a nim als
w o u l d  be  m ad e, a n d  that  they w ould  b e  as  f ree  to  hun t  and f ish
afte r the  trea ty as  the y w ou ld b e if th ey  ne ve r en tere d in to it.
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52 R ep or t  o f  th e C om m iss io ne rs  f or  T re aty  N o.  8 ,  Se pt em be r  2 2,  1 89 9,  in  T re aty  N o.  8 ,

p p .  6 - 7  ( I C C  D o c u m e n t s ,  p .  3 6 2 ) .
53 C h a r l e s  M a i r ,  Throug h the M acKen sie Basin  ( L o n d o n , 1 9 0 8 ) , p .  5 6  ( IC C  D o c u m e n ts , p .

2 7 8 ) .
54 I b id .

W e assu red  them  tha t  the  t r ea ty  wo u ld  no t  l ead  to  any  fo rced
in te rf e rence  wi th  the i r  mode  o f  l i fe .52

Char l e s M air, a  sec reta ry to  the  Ha l f -Breed Com miss ion  fo r  the  Trea ty

8  are a, w rote  th i s  eyewi tness  accoun t  o f  La i rd 's  s ta t emen t s  t o  the  Ind ians

as sembled  a t  Lesse r  S lave  Lake  fo r  the  s ign ing  o f  t he  o r ig ina l  tr ea ty :

W e un de rstan d s torie s h av e b een  told  y o u , tha t if yo u m ad e a tr eaty
w ith  us  you  w ou ld  becom e  se rvan t s and  s l aves ; bu t  we  w i sh  you
to  unde r s t and  tha t such  i s  no t  the  case , b u t t ha t  you  wi l l be  ju s t  a s
f r ee a f te r  si g n in g  a  trea ty as  yo u a re n ow  ... Ind ian s h av e b een  told
tha t i f t h ey  m a k e  a tre aty th ey  w ill no t be  allo w ed  to h un t and f ish
as they do  now .  This  is n ot true . Ind ian s w ho  tak e tre aty w ill be
jus t a s  f ree  to  hun t  and  f i sh  a l l  ove r  a s t hey  now  a re .53

M air  a l so  re l a ted  the  fo l low ing  s t a temen t s  made  b y  th e  R e v e r en d  Fa the r

L a c o m b e , w h o  a c ted  as a dv iser to  the  T rea ty C om m issio ne rs d urin g th e

nego t i a tions  a t  Lesse r S lave  Lake :

I conse nted to  co m e here  b ecause  I  tho ugh t  i t w as  a  g o o d  t h in g  f o r
y o u  to  tak e th e T rea ty. W ere  it no t  i n  your  in te re s t I  wou ld  no t  take
part  in i t  . . .  Yo ur fo r e st  an d  rive r life w ill no t be  ch an ge d b y th e
Trea ty . ..  a s  long  a s  the  sun  sh ines  and  t h e  ear th  rem ains .
T he refo re, I fin ish  m y sp eak ing  by  say ing , A cce pt! 54

Afte r fu r the r  d i scussions  on  June  2 1 , 1899 ,  t he  Ch ie f s  and  headm en

a g r ee d  to  s ig n  T r e a ty  8 .

Fa the r B r e y n a t,  a m i s si o n ar y  w h o  a s si st ed  t h e T rea ty C om m issio ne rs in

the ir n e g o ti at io n s  wi th  M aur i ce 's  Band  a t  Fond  du  L ac  on  Ju ly  18 ,  1899 ,  no ted

tha t s imi l ar  con c e r n s  w e r e ra ised  by  the  D en esu liné  in re sp ect o f the ir

harves t ing r igh ts :

R i g h t a f te r  th e  te x t o f  t he  p roposed  t r ea ty  had  been  r ead ,  tr ans la t ed
and  exp lained , the H on orab le L aird k no cke d at  m y do or.

"C om ple te  failure!"  he  sa id .  "We  m ust  fo ld  do w n ou r  tents ,
pa ck  ou r b ag ga ge  an d le av e."
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55 C h ie f M o b er le y w as  al so  k n o w n  as  M au ric e P ic h e, t h e o rig in al  C h ie f o f M au ric e's

B a n d  ( F o n d  d u  L a c  a n d  S t o n y  R a p i d s ) .
56 F u m o l e a u , As Long A s This Land Sh all Last,  p p .  7 9 - 8 0  (I C C  D o c u m e n t s , p p .  2 9 5 - 9 6 ).
57 I C C  T r a n s c r i p t .  v o l .  1 ,  p .  9 2  ( L e o n  F e r n  [ S a m u e l ] ) .

H e ex pla ine d th at a s so on  as th e d iscu ssio n s tarte d, C hi e f
M ober l ey55 ... ne arly  go t into  a fig ht w ith th e in terp rete r , g o o d -
na tur ed  R ob illard  ...

"E vid en tly  t h er e  is  n o th i n g w e  c a n  d o ,"  added  L a i rd  p i t ifu l ly ,
w ith  tears  in  h is  eyes .  He w as  a  g o o d  m an  w ith a  sen sitiv e h ea rt. I
o f f e red  h im m y  sympa thy :

"L et m e try ," I s aid , “e ve ryth ing  m igh t tur n o ut a ll rig ht."
Ch ie f  M ob erle y w as th e v ery  be st h un ter o f the  en tire trib e

...  H e fe are d th at th e tre aty  m igh t res train  his  free do m . H is p rid e
c o u ld  on ly d esp ise th e y ear ly fiv e-d olla r ba it offe red  to e ach  of h is
t r ibesmen  in re tu rn  fo r  the  su r rende r  o f  the i r  ri gh t s , un t i l t hen
u n d i sp u t ed , a n d  w hic h, o ne  m us t ad m it, righ tly so  - he  he ld
incon tes tab le .56

D u r i n g t h e c o m m u n i ty  s e ss io n s a t F o n d  d u  La c, this C om m ission  hea rd

the  testim on y o f D en esu lin é  e lde rs  f rom  Fo nd  du  La c an d B lack  La ke. I t

i ll u s tr a te s  t he i r unde r s t and ing  o f  T rea ty  8  and  the  s ign i f icance  o f  t h e  ora l

a s su rances giv en  by  the  T rea ty C om m issio ne rs th at th eir rig hts  to  live  o n  t h e

l and  wo u ld  no t  be  a f f ec ted  i f  they  s igned  the  trea ty. T his  testim on y, w hic h is

b a s e d  on info rma t ion han ded d ow n to  them  by D enesu l iné  e lders  wh o w ere

p r e se n t at th e tre aty  nego t ia tions ,  i s  a lmost  un an im ou s an d te nd s to  co rro bo rate

the  do cu m en tary  ev ide nc e o n th is su bje ct.

W hen  the  trea ty n eg otia tion s  bega n there  w ere  heav y discuss ion s .
A n d peo ple w ere v ery  a p p r eh e ns ive  in  even  t ak ing  t r ea ty  mo ney
a t f i rs t becau se  the  peop le  cou ld  see  tha t  t h is  was  a  dea l  tha t w ou ld
mo re  than  l i ke ly  c rea te  ha rdsh ips  fo r t he i r peop le  in  the  fu tu re .

A n d t h e n e g o ti at io n s  w e n t o n  f o r a lm o s t  a  w e e k  a n d  th e n  th e
trea ty  c om miss ione r s , a long  w i th  the  o the r  peop le , t he  peop le  on
o u r sid e w ere  ve ry a pp reh en siv e, lik e  I w as ju st m en tion ing . A nd
it s eeme d  like  the  trea ty co m m issio ne rs w ere  go ing  to o utrig htly
cry  to  t ry  and co nvince  us .

A n d the  trea ty co m m issio ne rs to ld th e  p e o p le  tha t  as  l ong  a s
y o u  see th e big  rock  acro ss the w aters the re,  that  this r iv er flow s
here .  and  the  sun sh ines , a s  lon g a s th os e th ree  thin gs  do n't m ov e
o r are  no t  changed  a t  a l l,  and  a s  long  a s  th i s  land  sha l l l a s t,  tha t  you
w in  no t  be  de t e r red  f rom exe rc i s ing  your  r igh t  to  l i ve  on  the  land
in  any  way  in  the  fu tu re .57

- L eo n F ern  (S am ue l)
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58 I b i d . ,  v o l .  1 ,  p .  1 0 8  ( C e l e s t e  R a n d h i l e ) .
59 I b i d . ,  v o l .  1 .  p p .  1 2 7 - 2 9  a n d  1 3 0 - 3 1  ( N o r b e r t  D e r a n g e r ) .
60 I b i d .,  v o l.  2 . p p .  4  a n d  1 8  ( S e n a t o r  L o u i s  C h i c k e n ) . L o u i s  C h i c k e n ,  w h o  w a s  o n c e

C hie f  o f  the  S to ny  R ap ids  B an d ,  i s  cu r ren t ly  a  Se na tor  o f  the  Fe de ra t io n  o f

Sa sk a tc he w an  Ind ian s  an d  a  m em be r  o f  the  B lac k  L ak e  F i r s t  N a t io n .

... t he  t rea ty  comm issione r s  s aid ,  tha t  i f you  t ake  th i s  pape r ca l led
mo ney  tha t  your  righ t s , your  f r eedom  to  l ive  on  the  l and  w o u l d  b e
pro tec ted  righ t to  the  l as t  pe rson .  r igh t  t o  the  l a s t Den e  p e r so n  w h o
is livin g o n th is ea rth.

A s f a r a s  m a ps  an d w riting  do w n th e d etails  of th e
nego t ia tions ,  those  w ere  a l l  fore ign to  us  bec ause  w e  were  no t  even
fami l ia r w ith  t h a t  concep t  o f  wr i t ing  and  m aps  and  tha t  type  o f
de tail. 58

- Celest e  Ra n d h i le

A t the  tim e  tha t  the  t r ea ty  was  go ing  to  be  s igned ,  eve rybody  w as
o u t on  the i r t ra p  li n es , a n d  w o r d s ha d tra ve lled  tha t the re w as g oin g
to  b e  so m e k ind  of  a m ee ting  in F on d d u L ac . S o  the y w ere  told  to
t r ave l b a c k  to  F o n d  d u  L a c  b e c a use  the re  was  go ing  to  be  an
im po rtan t m eetin g.
...

... They  sa t  a round  10  d ays be fo re  tha t t hey  dec ided  tha t t hey
w o u l d  t ake  the  m oney .  An d  then  the y w ere  told  tha t  as  l ong  a s  tha t
rock  a c ro ss  t h e  la k e  is th ere  an d th e su n is  sh inin g, th e riv er is
flow ing , t h at  th e y  w o u l d  n e v er  b e  b ro k e n , the trea ties w ere  mad e .59

- N orb ert Deranger

... w h e n  y o u  lo ok a t  ha rves t ing r ights ,  use  of  the  land ,  a l l those
types of  th ings ,  there 's  m ore  an d m ore  reg ula tion s an d re strictio ns
be ing  pla ced  up on  us . T ha t's w hy  w e're b ein g to ld n ow .

In  the trea ties w e did n' t  agre e to th ose  term s .  W h y  is it
h a p p e n in g  now ?  W e d idn ' t a sk  fo r  it , l ike  I  s a id .  W ha t  we  a sked
f o r w a s  t h e co m ple te o pp os ite. W e w an ted  to  live  on  the  lan d. T o
m o v e  f r ee ly  o n  th e  la n d . T o  l iv e  a s a  p e o p le  o n  th e  la n d .

A n d the  t rea ty  comm issione r  was  even  c ry ing  wh en  they
t r ied  to g et u s to  go  alo ng  w ith th e tre aty . H e sa id, m y  c h il dr e n ,
you ' r e  tak ing  th i s t r ea ty  he re  so  tha t  you  can  have  a  better l ife  f o r
yo ur p eo ple . T ha t's w ha t he  told  us  a n d  w e  a g r ee d  to  i t u n d e r  o u r
cond i t ions  . . .60

- Sena to r Lou i s  Ch icken

A t the  T rea ty n eg otia tion s, the  C o m m i s si o n er  to l d us  "Th i s  mo ney
is  fo r  the  fu tu re ."  He  h ad  t ea r s i n  h i s  eyes.  H e  w a n t ed  to  s t r ike  a
dea l so  bad ly .  Chief  M aurice  Piche  spok e  f o r t h e De nesu l iné .  "We
need  o u r  ri g h ts  to  o u r  la n d ."  T ha t is w ha t he  told  the  T rea ty
Com miss ione r . O ur p eop le w ere  afraid th at there  w o u l d  b e  ta lk  o f
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61 A f f i d a v it  o f J o h n  L a b a n ,  Ju n e  2 2 ,  1 9 9 2 ,  I C C  A f f id a v i ts , T a b  D ,  p a ra s . 4  a n d  5 .
62G ab rie l  B re yn at .  Cinquante ans au pays des neiges: I - Chez les Mangeurs de Caribous ( M o n t r e a l ,  1 9 4 5 ) ,

p p .  1 8 6 - 8 7  [ I C C  t r a n s l a t i o n ]  ( I C C  D o c u m e n t s ,  p .  3 5 2 ) .

l an d , fish  an d a ll w e n ee d to  su rv ive . T he  G o v e r n m e n t  sa id  " N o ,
th ere 's  no  ne ed  to fe el th at w ay . T ho se th ing s w ill  n o t be  t aken
f ro m  yo u. T his  lan d fr om  he re to  w he re th e m us ko x ro am  w ill
neve r  be  ta lked ab out .  A s  lo n g  a s  the  sun  sh ines,  and  tha t rock
does  n o t  m o v e , t h in g s  w i ll  n o t b e  d iffe r en t  fo r  y o u . D o  n o t  b e
afra id o f th at.”

T h e  peo ple w ere n ot sh ow n a m ap o f the T reaty a rea.  T here
w ere  no  m ap s. T he  lead ers a gre ed  to th e ter m s as  ou tline d b y th e
Trea ty C o m m i s si o n er . L a n d  w as  neve r  d i scussed  in  the  tr ea ty .
N o w , they 've  pre t ty  w el l  d iv ided us  u p.  Tha t ' s  no t  wha t  ou r  Ch ie f
a g reed  to. If w e h ad  kn ow n h ow  it w ou ld b e, o ur le ad ers w ou ld
like ly  have  r e j ec ted  the  dea l . The  g ove rn men t  wou ld  have  b een
s e n t b a c k .61

- A ffidavit o f John  Laban

T h e  testim on y o f the  D en esu liné  eld ers r esp ectin g t h e  n ego t i a tions  a t

F o n d  d u  L a c  in  1 8 9 9  is  a lso cons i s ten t  w i th  accoun t s  o f  the  d i scuss ions  w h ich

t o o k p l ace  a t t he  t rea ty  adhes ion  a t  Fo r t  Ch ipew yan .  Fa the r  Breyna t , wh o  w as

p r e se n t at  the F ort  Ch ipew yan ad hesion n egot ia t ions ,  d e s cr ib e d  th e  d is c u ss io n s

as  fo l low s:

Crees  a n d  C h i p e w y a n s r e fused to b e tre ated  like  the  Ind ian s o f the
S o u th , o n  the P rairies,  and  be p arke d o n R eserv es.  T he c ou ntry
a r o u n d Lake  A thabasca  was  no t  p rop i t ious  fo r  f a rming .  I t  was
essen t ia l tha t the y  k eep  the i r f r eedom of  m ovem en t ,  wh ich  they
h ad  a lways  en joyed  in  the  pas t.  Hun t ing  and  f i sh ing  had  a l w a y s
p r o v ided  su sten an ce  fo r th em  an d th eir fa m ilies. They  cate go rica lly
re fused to  submi t  t o  any  o the r  k ind  o f  l i fe s ty le .  Nom ads  they  were ,
n o m a d s  they w ou ld s tay. W hite  pe op le co uld  co m e to  tak e th e g old
a n d  silv er fro m  the se la nd s. T he y w ou ld n ot  b e  m o l es t ed . They
themse lves had n o use  for  go ld  an d s ilve r. B ut le av e th em  the
car ibou,  the  f i sh  and  the  fur  anim als .

T h e  H i g h  C o m m i s si o n er , i n  th e  n a m e  o f  Q u e e n  V icto ria , -
G rand m othe r, as the  Ind ians c alled h er -  gave  them assu rances  tha t
the i r w i shes  w ou ld  be  r e spec ted .62
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63T h e  c o m m u n i t i e s  o f  P o r t a g e  l a  L o c h e  a n d  Î l e - à - la - C r o s s e  a r e  l o c a t e d  i n  S a s k a t c h e w a n  j u s t

s o u t h  o f  t h e  T r e a t y  8  b o u n d a r y  a n d  a r e  c l o s e  t o  o n e  a n o t h e r .  M a p  1  s h o w s  Î l e - à - la - C r o s s e .

D e p u t y  S u p e r i n t e n d e n t  G e n e r a l  F r a n k  P e d l e y  t o  S u p e r i n t e n d e n t  G e n e r a l  o f  I n d i a n  A f f a i r s ,

A p r i l  7 ,  1 9 0 6 ,  N A ,  R G  1 0 .  v o l .  4 0 0 6 ,  f i le  2 4 1  2 0 9 - 1  ( I C C  D o c u m e n t s ,  p .  4 0 5 ) .
64O r d e r  in  C o u n c i l P C  1 4 5 9 ,  J u ly  1 2 , 1 9 0 6 ,  c it ed  i n  IC C ,  " P r im r o s e  L a k e  A i r W e a p o n s

R an ge  R ep or t  o n C an oe  L ak e I nq ui ry  an d C ol d L ak e I nq ui ry ,"  A ug us t  1 99 3,  p .  11 .
65F ra nk  P ed ley  to  S up er in ten de nt  G en er al  o f  In di an  A ffa irs ,  A pr i l  7 ,  1  1 90 6,  N A , R G  10 ,

v o l .  4 0 0 6 ,  f i l e  2 4 1 ,  2 0 9 - 1  ( I C C  D o c u m e n t s .  p .  4 0 7 ) .
66T h e  m e t e s  a n d  b o u n d s  d e s c r i p t io n  o f  T r e a t y  1 0  r e a d s  a s  f o l l o w s :

C o m m e n c i n g  a t  t h e  p o i n t  w h e r e  t h e  n o r t h e r n  b o u n d a r y  o f  T r e a t y  F i v e  i n t e r s e c t s  t h e  e a s t e r n

b o u n d a r y  o f  t h e  p r o v i n c e  o f  S a s k a t c h e w a n .  T h e n c e  n o r t h e r l y  a l o n g  t h e  s a i d  e a s t e r n

bo un da ry  o f  fo ur  hu nd red  an d  te n  m i les ,  m or e  o r  l es s ,  to  the  s ix t i e th  pa ra l le l  o f  l a t i tud e  a nd

no r the rn  bo un da ry  o f  the  sa id  p ro v in ce  of  S as ka tch ew an  the nc e  w es t  a lo ng  the  sa id  pa ra l le l

TREATY 10

Background

Subseq u e n t to  the n ego tiation o f Tre aty 8 ,  the D epa rtm ent o f Ind ian A ffairs

r ece ived  n u m e r o u s  p e ti ti o n s t o  ex te n d  th e tre aty p rov isio ns  to in clu de  the

I n d ia n s a t  Po r t age  la  Lo c h e  and  Î l e - à- l a-Crosse .63 O n  J u l y  1 2 , 1 9 0 6 ,  th e

g o v e r n m e n t au tho r i zed  by  Orde r  in  Counc i l  t he  mak ing  o f  T rea ty  10  and

appo in ted  J .A.J . M cK enn a as th e T reaty C om m ission er.  T he  O rde r in C ou nc il

state d th at:

[I]t is in  the  pu blic  i n t e re s t  tha t  t he  who le  o f  t he  t er r it o ry  inc luded
w ithin  the  boundar i e s  o f  the  P rov inces  o f  Saska tche w a n  a n d
A lber ta  should  b e  re l ieved of  the  c la im s of  the  abo r ig ines .64

W hen  Ind ian  A ffairs  off ic ials in  O ttaw a b eg an  pre pa ratio ns  in 1 90 6 to

h a v e a  new  t r ea ty  nego t ia t ed in n orth w este rn C an ad a, th e D ep uty

S u p e r in t en d e n t G e n e r a l e x p r es s ed  t h e o p i n io n  t h at  th e  g o v e rn m e n t  s h o u ld  n o t

e x te n d  the  b o u n d a r ie s  o f t h e p roposed  t r ea ty  any  fu r the r t han  the  64 th  pa ra ll e l

(wh ich  i s  rough ly  pa ra l le l  w i th  the  no r the rn  boundary  o f  Tre aty 8 ). Tha t  w as

becau se  the  su r rende r  o f  Ind ian  ti tl e  ove r  lands  w h ich  had  l imi t ed  ag r i cu ltu ra l

po ten tial w ou ld e nta il a sig nific an t ou tlay o f fu nd s b y th e g ov ern m en t.65

T h e  b oundary  o f  T rea ty  10 ,  a s  s e t ou t  i n  the  m e tes  and  bounds

d e s cr ip t io n , r o u g hly  encom passes  the  no r theas t ern  th ird  o f  t he  P rov ince  o f

S a s k a tc h e w a n , w ith a  sm all jo g  into n orthe astern  A lbe rta n ear  C old  L ak e. 66 W e
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on e  h un dr ed  an d  th i r ty  m i les  m or e  o r  l es s ,  to  the  ea s te r n  b ou nd ary  of  T rea ty  E igh t ;  the nc e

so uth er ly  an d  w es te r ly  fo l lo w ing  the  sa id  ea s te r n  b ou nd ary ,  o f  T rea ty  E igh t  to  i t s

i n te r s e c ti o n  w i t h  th e  n o r t h e rn  b o u n d a r y  o f  T r e a ty  S i x ; t h e n c e  e a s te r ly  a l o n g  th e  s a i d

no r the rn  bo un da ry  o f  T rea ty  S ix  to  i t s  in te r s ec t ion  w i th  th e  w es te rn  bo un da ry  o f  the  ad d i t io n

t o  T re a ty  S ix ;  th e n c e  n o rt h er ly  a lo n g  t h e s a id  w e s t er n  b o u n d a ry  to  t h e n o r th e r n  b o u n d ar y  o f

t h e  s a id  a d d i t io n ;  th e n c e  e a s t e rl y  a lo n g  t h e  s a id  n o r t h e rn  b o u n d a r y  in  t h e  e a s te r n  b o u n d a r y

of  the  sa id  ad d i t io n ;  th en ce  so u th er ly  a lo ng  the  sa id  ea s te r n  b ou nd ary  to  i t s  in te r se c t io n  w i th

t h e n o r th e r n  b o u n d ar y  o f T r e a ty  S ix ;  th e n c e  e as te r ly  a lo n g  t h e s a id  n o r th e r n  b o u n d ar y  an d

t h e n o r th e r n  b o u n d ar y  o f T r e a ty  F iv e  to  t h e p o i n t o f  c o m m e n c e m e n t . ( Treaty No. 10,  I C C

D o c u m e n t s ,  p p .  4 3 5 - 3 6 ) .
67G .J .  F ed i rch uk  an d  E .J .  M cC ul lo ug h ,  " H is to r ica l  C on tex t :  T rea t ies  6 ,  8 ,  1 0"  ( In d ia n  C la im s

C om m iss io n,  1 99 3)  [h er ein af ter  c i te d a s  F ed irc hu k a nd  M cC ul lo ug h] ,  p .  6 3.
68A c t i n g  D e p u t y  M i n i s t e r,  D e p a r t m e n t  o f  J u s t i c e , t o  S e c r e t a r y ,  D e p a r t m e n t  o f  I n d i a n  A f f a i r s ,

A ug us t  2 ,  19 06 ,  N A  R G  10 ,  vo l .  40 06 ,  f i le  24 1,2 09 -1  (IC C  D oc um en ts ,  p .  40 9) .  T he

en t i re  t e x t  o f  T rea ty  1 0  i s  se t  o u t  in  A pp en dix  E  to  th i s  re po r t .

find  that  o ne o f  t he  ma in  r easons  the  gove rnmen t  en tered  in to  Trea ty  10  w as

because :

U nlik e  pre vio us  trea ties, th e lan ds  ide ntifie d in  T r e a ty 10  w ere
d e l imi t ed  fo r  pu re ly  po l i ti ca l r easons  a s  they  "c l ea red  t i tl e  in th e
ne w ly fo rm ed  pr ov inc es o f S ask atc he w an  an d A lbe rta." 67

The Relevant Terms of Treaty 10

N e g o t ia ti o n s be tw een  T rea ty  C o m m i s si o n er  M c K e n n a  and  the  Ind ians  a t Î l e- à -

la-Crosse  and  C anoe  Lak e  cu lmina ted i n  th e  s ig n i n g  o f T rea ty  10  a t  those  s i te s

o n  A ug us t 28  an d S ep tem be r 1 9, 1 9 0 6 ,  re spec t ive ly .  The  c l a iman t s  were  no t

s igna to ri e s to th e  orig ina l trea ty  sig ne d o n th os e d ates . H ow ev er, o n A ug us t 22 ,

1 9 0 7 , t he  Ch ie f s  and  headm en  o f  t he  Lac  l a  Hache  B and  (n o w  k n o w n  a s  th e

Ha tche t  Lake  F i r st  Na t ion )  s igned  an  a d h e si o n to T rea ty 1 0 a t B roc he t,

M an i toba . T he  tex t of T rea ty 1 0, d rafte d in  O ttaw a b y th e D ep artm en t o f

Jus tice , w as b ase d o n th e ter m s o f T rea ty 8  an d is  ess en tially id en tical in  its

c o n s tr u c ti o n .68 The  r e l evan t  p rov i s ions  o f  T rea ty  8  a re  se t o u t  in  A p p e n d i x  D

of  th is  repor t  for  reference  pu rposes .

The Treaty Negotiations and Oral Assurances

O n  J a n u ar y  1 8 , 1 9 0 7 , C o m m i s si o n er  M c K e n n a  r e p o rt ed  t o  O t ta w a  o n  t h e

n e g o ti at io n s  tha t t o o k  p la c e  d u ri n g the  orig ina l sig nin g o f T rea ty 1 0 w ith th e
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69

T r e a t y  C o m m i s s i o n e r  J . A . J .  M c K e n n a  t o  S u p e r i n t e n d e n t  G e n e r a l  o f  I n d i a n  A f f a i r s ,
F r a n k  O l iv e r , J a n u a ry  1 8 , 1 9 0 7  i n  Treaty No. 10,  p p .  7 - 8  (I C C  D o c u m e n t s , p p .  4 2 3 - 2 4 ).

E m p h a s is  a d d e d .
70 T h e  L a c  l a  H a c h e  B a n d ,  o n e  o f  t h e  c la i m a n t s  i n  th i s  in q u i r y , a d h e r e d  t o  t h is  t re a t y  a t

R e i n d e e r L a k e  o n  A u g u s t  2 2 , 1 9 0 7 .
71 Se cre ta ry ,  D ep ar tm en t  o f  I nd ian  A ffa i r s ,  to  Ind ian  A ge nt  T .A .  B or thw ick ,  A pr i l  29 ,

1 9 0 7 ,  N A ,  R G  1 0 ,  V O L  4 0 0 6 ,  f i l e  2 4 1 , 2 0 9 - 1  ( I C C  D o c u m e n t s ,  p .  4 2 6 ) .
72 T he  B ar re n  L an ds  B an d  i s  no w  kn ow n a s  th e  L ac  B ro ch e t  F i r s t  N a t io n  in  M an i tob a .

A l t h o u g h  t h e  p e o p l e  o f  L a c  B r o c h e t  a re  m e m b e r s  o f  th e  A t h a b a s c a  D e n e s u l in é ,  th e y

a r e  n o t  c la i m a n t s  i n  th i s  in q u i r y .

I n d ia n s a t  Î le-à-la-Crosse  a n d  C a n o e  L a k e . I n  h is  re p o r t,  M c K e n n a  m a d e  t h e

Fo l lowing  com m ents :

Th ere  w as  a  ge ne ral e xp ress ion  of f ear  tha t the  m ak ing  of  the  trea ty
w o u l d  be  follo w ed  by  the  cu rtailm en t of  t he i r hun t ing  and  fish ing
pr iv i leges , a n d  th e  n e c es s it y o f  n o t a l low ing  the  lakes  an d riv ers to
b e  m o n o p o l ized  o r  dep le t ed  by  comm erc ia l  fi sh ing  w as
em ph asiz ed  ...

... I pointed out to them that the government could not undertake to maintain
Indians in idleness; that the same means of earning a livelihood would continue after
the treaty was made as existed before it;  an d  t h at  In d i an s  w o u l d  b e
expec ted  to  make  a s  g o od use  o f  them  in  the  fu ture  as  in  the  p as t
...

I guaranteed that the treaty would not lead to any forced interference with
their mode of life ... I dw elt  upon  the  imp or t ance , in th eir o w n in tere st,
o f t h e o b s e rv a n c e  o f the  law s respect ing the  p rotect ion of  f i sh  a n d
gam e  . ..

T h e  I n d ia n s  w e r e g i v en  t h e o p t io n  o f  ta k in g  r e se r v es  o r l an d
in  seve ra lty , w hen  they  felt  the n eed  of h avin g lan d se t  apa rt  for
them.  I  m a d e i t c l ea r t ha t the g ov ernm ent h ad n o d esire to in terfere
w ith  their  m od e of l ife  or to  restr ict th em  to re serv es a nd  tha t it
u n d e r to o k  to  have  l and  in  the  p ropor t ions  s ta t ed  in  the  t rea ty  se t
apa rt f o r t h em ,  w h e n  c o n d i ti o n s i n te r fe r ed  w i t h  th e ir  m o d e  o f
livin g  a n d  it be cam e n ece ssa ry to  sec ure  the m  po sse ssio n o f l an d .69

In  1 9 0 7  T h o m as B orth w ick  w as a pp oin ted  T rea ty C om m issio ne r to

ne go tiate  adhes ions  to  Trea ty  10  a t  R e indee r  Lake  and  S tan ley  Lake . 70

Com miss ione r Bor thw ick  was  in s t ruc t ed  by  Ind ian  Af fa i rs  t ha t t he  wr i t ten

term s o f  t he  tr ea ty  p rov ided  to  h im " shou ld  no t  be  added  to  o r  cu rta i le d ; a n d

y o u  sh ou ld  b e  c a re f u l n o t  to  m a k e  an y v erb al p rom ises  as v ary ing  or e xte nd ing

the  term s o f th e tre aty ." 71

O n  A ugu st 19 ,  1907 ,  Co mm issione r  Bor thwick  m e t w i t h  th e  D e n e s u li n é

o f the  L a c  la  H a c h e a n d  B a r re n  L a n d s  B a n d s72 at L ac d u B roc he t on  the  no rth
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73 I t s h o u ld  b e  n o te d  th a t L a c  d u  B r o c h e t i s s im p l y  c a ll ed  B r o c h e t t o d ay  a n d  is  n o t t o  b e

co nf us ed  w i th  L ac  B ro ch e t ,  M an i tob a ,  w hic h  i s  no r th  o f  R e in de er  L ak e  w he re  th e

ad he s io n  to  T rea ty  1 0  w as  s ig ne d .  I t  i s  a l so  in te res t ing  to  n o te  tha t  B ro ch e t  i s  s i tua ted

w i th i n  th e  b o u n d a ri es  o f T r e a ty  5  a n d  n o t T r e a ty  1 0 . P l ea s e  re f er  to  M a p  1  f o r

l o ca ti o n  o f B r o c h e t.
74

T rea ty  C om m iss io ne r  T .A .  B or thw ick  to  D ep ar tm en t  o f  I nd ian  A ffa i r s ,  A ug us t  19 ,
19 07 .  N A ,  R G  10 ,  vo l .  40 06 ,  f i l e  2 41 ,20 9- 1  ( I C C  D oc um en ts ,  p p .  4 28 -3 1) .  Em ph as i s

a d d e d .

e n d  o f  Re indee r  L a k e  to  nego t i a te  an  adhes ion  to  Trea ty  10 .73 Bor thw ick

prov ided  the  fo l low ing  accoun t  o f  h i s  d iscuss ions  w i th  the  Denesu l iné :

[ O ] n e of th eir e lde rly m en , Pe tit C asim ir by  na m e, re pre sen ting  the
Bar ren  L a n d s ' B a n d  sp ok e an d s aid  tha t  th i s  was  the  f ir s t t ime  they
w ere  to ld  o f  the  va lue  o f  mo ney ,  bu t  they  w ere  g l ad  to  hea r  wh a t
the  C om m ission er ha d told  them , they, h ow eve r,  he sa id w ere
a n x io u s to k no w  to w ha t ex ten t the  T rea ty if  the y a cce pte d it
w o u l d  effect  th eir  pres ent sy stem  of h un ting  an d fis hin g in  the ir
coun t ry . Th is qu ery  was  sa t i s fac to r ily  answered  and  e x p la in e d  b y
the  C om m issio ne r. T he  sp ok esm an , C asim ir ,  th e n  a s k ed  t h at  th e
t e rms  o f  t he  Trea ty  be  r ead  and  exp la ined  to  them . Tha t  w as  then
d o n e  sen ten ce  by  sen ten ce , e ff ec tive ly  by  the  Rev .  Fa the r
Turque t i l , in th eir  o w n  l a n g u a g e , t h e Ch ipew yan .  Af t e r  wh ich  was
d o n e  and  a  fe w  inte rro ga tion s w ere  an sw ere d b y th e
Com miss ione r , t he  spokesman ,  Pe t it  Cas imi r , s a id  tha t so  f a r  a s the
Bar ren  Land s  Ind ians  fo r  wh om  he  w a s  t h e n spe akin g, w ere
c o n c e rn e d , the y w ere w ill ing to a ccep t the T reaty o n the  term s
of fe red  the m  ... the  C hie f [o f the  B arre n L an ds  B an d] s aid  tha t on
be ha lf o f  h i s  peop le  he  w o uld lik e to  kn ow  if in th e ev en t of
an o t he r pe rso n c om ing  to d ea l w ith th em  fro m  tim e to  tim e, h e
w o u l d  o r  cou ld  change  the  ag reemen t  wh ich  they w e r e  n o w
en terin g in to. T he  C om m issio ne r an sw ere d in  the  ne ga tive  ...

... Ch ie f ,  Pe t it  Cas im ir , ad dre ssin g th e C om m issio ne r said
tha t his  pe op le af ter th ey  left th e m eetin g a t no on , co m pla ine d to
h i m  tha t the  m on ey  w hic h h e (th e  C o m m r) w as g iv ing  them,  v i z :-
$ 1 2 . 0 0 e a c h  th i s y e a r a n d  $5 .00 fo r eve ry  y e a r h e r ea f te r , w a s  n o t
e n o u g h  to su pp ort  the m . The Commissioner explained to them that the money
which the Government was giving them was a gift, and did not expect them to be
pendent [sic] or live upon it, as they were not depriving them of any of the means of
which they have been in the habit of living upon heretofore, and added that they had
the privilege of hunting and fishing as before . .. T hu s, the  term s o f the
Trea ty in  a l l i ts  bea r ings  hav ing  been  f u l ly  e x pla ine d to  the m  in
the ir ow n lan gu age , the C om m ission er a s k ed  them i f  t hey
u n d e r st o o d wh a t  was  r equ i r ed of  t hem  by  the  Trea ty , and  they
an sw ere d th at th ey  did . T he  C hie f an d H ead m en  the n s ign ed  the
Trea ty .74
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75 T rea ty  C om m iss io ne r  T .A .  B or thw ick  to  D ep ar tm en t  o f  I nd ian  A ffa i r s ,  A ug us t  22 ,

1 9 0 7 ,  N A ,  R G  1 0 ,  v o l .  8 5 9 5 ,  f i le  1 / 1 - 1 1 - 6  ( I C C  D o c u m e n t s .  p p .  4 3 2 - 3 4 ) .

B efore  s ign ing  the  tr ea ty ,  the  Lac  l a  Hach e  Band  r equ i r ed th ree

add i t iona l  days  to  consu l t w i th  those  band  m emb ers  who  w ere  no t  p re sen t

d u r in g  the  ab ov e d iscu ssio ns . O n  A u g u s t 2 2 ,  1 9 0 7 , t h e L a c  la  H a c h e  B a n d

reassembled w ith t he  Trea ty  Com miss ione r  a ft e r s e l ec ting  the ir  Ch ie f  and

h e a d m e n . C om m issio n e r  Bor thw ick 's  accoun t  o f  t he  d iscuss ions  on  tha t  day

indic ates tha t  the term s of th e treaty w ere

read a n d  e x plain e d cla use  by c lause  to the m , the R ev. P ere
Turque t i l ac t ing  a s  In t e rp re t e r i n  the  Ch ippew yan  l anguage .  Af t e r
the  read ing a nd  translatin g o f the term s of th e T rea ty  w a s  d o n e  f o r
the m , the  Com miss ione r  a sked  them  i f they  un ders tood  the term s
o f the  Agreem en t  tha t t hey  were  be ing  a sked  to  en te r  in to  and  they
a n swered  in  the  a ff i rma t ive .  They  w ere  then  a sked  to  com e
forw ard  and  s ign  the  Trea ty . wh ich  was  done  b y  the  Ch ie f a n d  h i s
t w o  H e a d m e n  o n  b e h a l f o f  th e  B a n d .75

A s w ith T rea ty  8, th e u nd ersta nd ing  of th e D en esu liné  w ith re sp ect to  the

trea ty  ne go tiatio ns  is illus trate d in  the  follo w ing  e x cer pts  fro m  the  testim on y

o f eld ers f rom  H atch et L ak e. T he  testim on y g ive n b y th e eld ers d urin g th e

i n q u ir y sup po rts the co nclu sion  that the  D ene suliné  agre e d  to  sig n th e tre aty

o n l y afte r T rea ty C om m iss ione r  Bor thwick  p rov ided  so lemn  as su rances  tha t

the ir r ights to  hu nt,  f ish,  an d trap  throu gh ou t the ir lan ds  w ou ld n ot b e  c u r ta il ed .

S o  w he n th e p eo ple  starte d to  dis cu ss th is am on gs t the m s e l v e s ,
they sa id  tha t  t h is  t rea ty  is  on ly  go in g  to  b r in g  h a r d sh i p s t o  o u r
peop le . So  then  they  had  gre at a pprehens ion  to  t ake  the  t r ea ti e s
then  because  they  knew tha t  wh a t  the  l and  p r o v id e s  fo r the m , the
f re e d o m  o n  t h at  la n d , i s  a ll  tha t  t hey  requ i r ed  when  the  t rea t ie s
were  be ing  nego t ia t ed , t o  l ive  a s  a  peop le .

S o  afte r so m e m or e d iscu ssio ns  an d n eg otia tion s ...  the  trea ty
com miss ione r t o ld  the  peop le  tha t  th i s  land  tha t  we ' r e  ta lk ing  abou t
here  i s y o u r  la n d ; w e're n ot ta lkin g to  yo u a bo ut th at, w e're ta lkin g
to  you  abou t , yo u  k n o w ,  t h e free do m  to liv e o n th e lan d, th e
f re e d o m  to h un t, fish , hu nt f ow l, w h a t e v e r  y ou  l i ve  o f f o f  t oday ,
those  a re  the  th ings  tha t  a r e  no t  on  the  d i scuss ion  t ab le  he re .

... Y o u  h a v e  t o  u n d e rs ta n d  th a t  w e  d idn 't read  or w rite in
those  days , we  ju s t  spoke  the  l anguage .  We  d idn ' t have  too  m any
pe op le w ho  sp ok e E ng lish  or u nd ersto od  it.
...

Ov er at B ro ch et .. . th ere 's  a  b ig  r o c k  th a t s a t i n  th e  w a t e r o u t
the re . A s  long as  tha t  rock s i t s  there ,  your  r ights  wo uld  n o t  be



2 9 Indian Claims Commission

76 I C C  T r a n s c r i p t ,  v o l .  1 ,  p p .  1 6 - 1 7  ( L o u i s  B e n o a n i e ) .
77 I b i d . ,  v o l .  1 ,  p p .  4 2 - 4 3  J i m m y  D z e y l i o n ) .
78 I C C  T r a n s c r i p t ,  v o l .  1 ,  p p .  5 5 - 5 7  ( B a r t  D z e y l i o n ) .

d i scussed in a n y w ay  in th e fu ture . So  on ce th e p eo ple  w ere  told
tha t an d th ey  w ere  affirm ed  tha t the  go ve rnm en t w as s ure  on  the ir
w ord,  then the  p eople  d ecided to  g o w i th  the  t rea t ies .

T h e  do cum ents w ere  to la st fo rev er a cco rdin g  t o  th e  s u n . T h e
s u n still sh ine s to da y, th ere 's still w ater  t oday ,  the  r ive r s f low,  and
tha t roc k is  still sittin g o ut in  the  lak e at B roc he t.76

- L ou is B en oa nie

T h e  t r ea ty  comm issione r s  came  in, th e p ries t w as in terp retin g. A nd
wh a t the p riest  said w as tha t if  yo u  t ake  th i s  money  h e re , even
t h o u g h you 're taking  the m on ey, yo ur righ t s ,  w h a t e v e r h o w  y o u
use  the  l and ,  wo u ld  no t  be  ques t ioned  in  the  fu tu re .

T h e  mo ney  i s  ju s t  bas ica l ly  an  unde r s t and ing  be tween  u s  a n d
the  g o v e r n m e n t o n  how  we  co u ld  use  the  land .  Tha t ' s  wha t i t was
all  ab ou t. So  w he n w e w ere  affirm ed  of th a t  ab o u t five  da ys in to
the  ne go tiatio ns , tha t w as th e  g o v e r n m e n t po sition , the n th e p eo ple
w ere  a s su red  tha t  t he ir  r igh t s  wou ld  no t  be  t ampere d  w i th  in  a n y
w ay,  tha t  they decided  to  go a lo ng w i th  the  t rea t ies .

S o  the  nego t i a tions ,  from w ha t  I  hea rd ,  wen t o n  f o r a b o u t
five  d a y s , l ik e  I jus t said . T he  trea ty co m m issio ne r said  tha t as lo ng
as the re 's  wa te r  dow n  the re  on  the  sho re  o r  ou t  on  the  l ake , a s  lo n g
as the  sun sh ines ,  as  long as  the  ro cks  d o  n o t  m o v e ,  the se rig hts
w o u l d  las t  forever  because  w ha t the y a gre ed  to  w i t h  u s w a s  m e a n t
to last  fore ver. 77

- J im m y  D z e y li o n

[ T ] h e t rea ty  negot ia t ions  m ust  h a v e  w e n t on  fo r  abou t  a  week ,  then
jus t ne ar th e en d o f the  ne go tiatio ns ; it w as ha rd  to d eter m ine
wh ich w ay th e pe op le w ou ld go . Th ere w as,  I  gu e ss ,  g rea t
he sitati on  to g o a lon g w ith it ...

S o  the t re a ty  com m iss ioner  sa id  to  the  peo ple  that  these
rights th at  yo u're  t al k in g  a b o u t,  yo u  w o u l d  b e  a b le  to  re ta in  those
righ ts  in to  th e fu tu re a s lo ng  as  th ere 's  a  rock  ou t  t he re , a s  l o n g  as
th ere 's  w a t e r a n d  th e  s u n sh ine s th at yo ur r igh ts  wo u ld  be  p ro tec ted
as l o n g  as  tha t.  T ha t 's w ha t m y m oth er sa id. T ha t's w ha t sh e sa id
tha t  the  t r ea ty  com miss ione r  had  to ld  the  peop le .78

- B art D zey lion
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79 In d ia n  A ge nt  G .  C ard  to  D ep ar tm en t  o f  I nd ian  A ffa i r s ,  Ju ly  1 ,  19 22 ,  N A ,  R G  10 ,  vo l .

6 9 2 1 ,  f i le  7 7 9 / 2 8 - 3 ,  p a r t  2  ( I C C  D o c u m e n t s ,  p .  4 5 8 ) .  A l s o  s e e  I n d i a n  A g e n t ' s  R e p o r t

on  A nn ui ty  Pa ym en ts ,  co m ple ted  by  G era ld  C ard ,  A ug us t  1 ,  1 92 7 ,  N A ,  R G  10 ,  vo l .

6 9 2  1 ,  f i le  7 7 9 / 2 8  -  3 ,  p a r t  2  ( I C C  D o c u m e n t s ,  p .  4 9 2 ) .
80 D i r e c t o r  O . S .  F i n n i e ,  D e p a r t m e n t  o f  I n t e r i o r ,  t o  J . D .  M c L e a n ,  I n d i a n  A f f a i r s ,  M a r c h

10 ,  19 24 .  N A , R G  10 ,  vo l .  67 42 ,  f i le  42 0- 6- 1 ( IC C  D oc um en ts ,  4 64 );  In sp ec to r  H .L .

Fr as er ,  R C M P,  to  C om m an din g  O ff ice r  E dm on ton ,  Ju ly  1 4 ,  1 92 5 ,  N A ,  R G  10 ,  vo l .

4 0 4 9 .  ,  fi l e  3 6 1 , 7 1 4  ( I C C  D o c u m e n t s .  p .  4 0 6 ) ;  O . S .  F i n n i e  t o  J . D .  M c L e a n ,  A u g u s t

1 5 ,  1 9 2 5 :  " E v e n  i f  M r .  C a r d  i s  c o r r e c t  i n  c o n s i d e r i n g  t h a t  t h e  T r e a t y  c a n  b e  s o

co ns t rue d  a s  to  g iv e  In d ia ns  f ro m  an oth er  p ar t  o f  C an ad a  th e  r ig h t  to  en te r  th e  N or th

W e s t T e r ri to r ie s  a n d  h u n t i n  co n t ra v e n ti o n  o f a  g a m e  r e g u la ti o n , h e  w o u l d  h a rd l y

s ta te  tha t  su ch  ac t ion  ca n  b e  t a ke n  a ga ins t  the  p ro v is ion s  o f  the  N or th  W es t  G am e

A ct  i ts elf ,"  N A , R G  10 ,  vo l .  40 49 ,  f i le  36 1,7 14  (IC C  D oc um en ts ,  p .  46 7) :  O .S .

F in ni e  to  T .R .E .  M cI nn es ,  A ug us t  2 2,  1 92 5,  N A , R G  10 ,  vo l .  40 49 ,  f i le  36 1,7 14

(IC C  D oc um en ts ,  p .  69 ):  C or t lan dt  S tar ne s  to  D .C .  Sc ot t ,  A ug us t  2 7,  1 92 6,  N A , R G

1 0 ,  v o l .  6 7 4 2 ,  f i le  4 2 0 - 6 4  ( I C C  D o c u m e n t s ,  p .  4 7 0 ) .  A l s o  s e e  S t a r n e s  t o  D i r e c t o r ,

N or th  W es t  T er r i to r ie s  &  Y uk on ,  D ep ar tm en t  o f  In ter io r ,  A ug us t  2 7,  1 92 6,  N A , R G

10 ,  V ol .  6 -4 2 .  f i l e  42 0- 6- 1  ( I C C  D oc um en ts ,  p .  48 6) ;  O .S .  F inn ie  to  D .C .  Sc o t t ,

O c t o b e r  1 5 ,  1 9 2 7  N A ,  R G  1 0 ,  v o l .  6 4 2 ,  f i l e  4 2 0 - 6 - 2  ( I C C  D o c u m e n t s ,  p .  4 9 3 ) .

P O S T -T R E A T Y  C O N D U C T  O F  T H E  P A R T I E S

The Regulation of Hunting and Trapping

T h e  Den esu l iné  changed  the i r t r ad i t iona l  way  o f  l i f e l it tl e  a ft e r t he i r adhe rence

to  Treat ies  8  a n d  1 0 . T h e y  c o n ti n u e t o  li v e a s  an d  w h e r e  th e y  h a d  b ef o re  a n d

they  con t inue  to  hun t ,  f ish ,  and  t rap  th roughou t  t he i r t r ad i t iona l  t e rr i to ry .

Be ginning  in  the  19 20s ,  hu nting  and  trapp ing re gu lations w ere  enac ted

a n d  en fo rced in S ask atch ew an a nd  the N orthw est T erri tories.  T hes e reg ulato ry

reg imes  w ere  e st ab lish ed  by  the  pr ov inc ial a nd  terri tor ial ju risd ictio ns . T he

ev idence  be for e u s es tab lish es th at th ey  oc cas io n e d  confus ion  and  d i sm ay

a m o n g  the  D en esu liné , w ho  w ere  acc us tom ed  to e xe rcisin g th eir h arv estin g

r ights  wi thou t  any in ter ference  f rom  gov ernm ent  ins t i tu t ions . 79

D u r i n g the  1920s  the  No r thwes t  Te r r it o r ie s  a d m in i st r at ion ,  t he  Roya l

Canad ian M oun ted  Po l i ce ,  and  o f f ic i a ls  w i th in  the  D epar tmen t  o f  Ind ian

A ffairs  had  d i scuss ions  abou t  how b es t  to  " l icense"  t h o se  I n d ia n s livin g w ithin

Saska tchewan  s o u th  o f 60 º latitu de  for  hu ntin g  in  the  N orthw est  Terr i tor ies .80

Even tua l ly , o n  O c t o b e r 1 5 ,  1 9 2 7 , t h e d e c is io n  w a s  m a d e  b y  t h e D irec tor o f the

N orthw est T errito ries a nd  Y uk on  to a llow  the  D en esu liné  to  hu nt a nd  trap  in
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81 O . S . F i n n ie  to  D . C .  S c o tt , M a y  1 , 1 9 2 8 ,  a n d  N W  2 5 , 1 9 2 8 ,  N A ,  R G  1 0 ,  v o l . 6 7 4 2 ,

f il e  4 2 0 - 6 -2  ( I C C  D o c u m e n t s , p p .  4 9 5 - 9 7 ) , a n d  R . A .  G i b s o n , D e p u t y  C o m m i s si o n e r

fo r  A dm inis t ra t io n  o f  the  N or thw es t  T er r i to r ies ,  to  D r .  H .W .  M cG i l l ,  D i rec tor ,  In d ia n

A f f a i r s ,  J u l y  1 8 ,  1 9 3 8 ,  N A ,  R G  1 0 ,  v o l .  6 7 4 4 ,  f i le  4 2 0 - 6 - 5  ( I C C  D o c u m e n t s ,  p .  5 1 4 ) ,

co nf i rm  the  v ie w  tha t  Ind ian s  an d  h a l f -b ree ds  w ho  d id  no t  res ide  ne ar  th e  N W T

bo rd er  w ere  no t  a l lo w ed  to  a va i l  the m se lve s  o f  the  19 27  ru l in g  w hic h  e xc ep ted  the

D e n e s u l in é .
82 R . A .  H o e y  to  R . A .  G i b so n ,  D i r e ct o r,  L a n d s  &  D e v e lo p m e n t  S e rv i ce s , A u g u s t  2 0

1 9 4 8 ,  N A ,  R G  1 0 ,  v o l . 6 7 4 2 ,  f i le  4 2 0 - 6 - 1 - 1  ( I C C  D o c u m e n t s ,  p .  5 4 5 ) :  R . A .  G i b s o n

to  R .A .  H o e y , A u g us t 2 0 ,  1 9 4 8 ,  N A ,  R G  1 0 , v o l .  6 -4 2 ,  f i le  42 0 - 6 -1 -1  (I C C

D o c u m e n t s ,  p .  5 4 4 ) .
83 J .W .  S te w a r t , S u p e r i n te n d e n t , A t h a b a s c a  A g e n c y ,  to  G . H .  G o o d e r h a m ,  R e g i o n a l

S u p e r v i s o r  o f  I n d i a n  A g e n c i e s ,  J a n u a r y  7 ,  1 9 5 0 ,  N A ,  R G  1 0 ,  v o l .  6 7 4 2 ,  f i le  4 2 0 - 6 - 1 -

1  ( I C C  D o c u m e n t s ,  p .  5 5 4 ) .
84 J e a n  L e s a g e ,  M i n i s t e r,  N o r t h e r n  A f f a i r s  a n d  N a t i o n a l  R e s o u r c e s .  t o  J o h n  H .

H a r r i s o n ,  N I P ,  J u l y  2 4  1 9 5 6 ,  N A ,  R G  1 0 ,  v o l .  4 8 3 ,  f i l e  4 0 - 6 - 1 ,  p a r t  2  ( I C C

D o c u m e n t s ,  p .  5 6 6 ) .
85 I C C  E x h i b it  1 3 .
86 J . G .  M c G i l l,  R e g i o n a l  S u p e r v i s o r ,  M a c k e n z i e  D i s t ri c t , D e p a r t m e n t  o f  I n d i a n  A f f a i r s .

m em or an du m  to  In d ia n  A ffa i r s  B ran ch ,  O t taw a ,  O cto be r  24 ,  19 60 ,  N A ,  R G  10 ,  vo l .

8 8 6 2 ,  f i le  1 /  1 8 - 1 1 - 6 ,  p a r t  3  ( I C C  D o c u m e n t s ,  p .  5 8 6 ) .

the  N orth w est T e rr i to r i e s w i thou t  hav ing  to  pay  fo r  a  non- re s iden t  gam e

l icence .81

In  the  l at e  194 0s  the  im ple m en tatio n o f reg istere d tra plin es fo r bo th

g r o u p s an d in div idu als in  the  N orth w est T errito ries b eca m e a s erio us  t o p ic  f o r

d i sc u s si o n amo ng  fede ra l and ter r i tor ia l  governm ent  off ic ia ls .82 Even tua l ly ,  in

1 9 4 9 , the S up erinten den t for Ind ian A ffairs m et w ith trapp ers from  Fo nd  du

Lac  and S tony R apids  to  iden t i fy  thei r  t rapl ines  o n  m a p s  f o r t h e p u r p o se s  o f

r e g is te r in g  the  grou p t rapl ines  of  the  B ands . 83 T he se tra plin es w ere  ev en tua lly

reg i st e red  in the  N orthw est T erri to r ie s  in  1 9 5 1 .84 I t  was  c l ear  a t t h i s t ime  tha t

m a n y  of th e tra plin es o f the  Den esu l iné  peop le  w ere  s it ua t ed  no rth o f the  60 th

para l le l  and ou ts ide  the  t rea ty  bound ar ies .85

D u r i n g t h e 1 9 6 0 s  th e  g o v e rn m e n t implem ented a  n u m b e r  o f c o n s er v a ti o n

measures  to try  to p rese rve  the  car ibo u  herds . 86 Th e histo rical  reco rd  show s  tha t

the  D ep a r tm e n t  o f  Ind ian  Af fa i rs  was  conce rned  abo u t  t he  de le t e rious  e f fec t

wh ich the  cu rtailm en t of c arib ou  hu ntin g w ou ld  h a v e  o n  th e  D ene . Th ere w ere

d i sc u s si o n s am on g d ep artm en t pe rso nn el w ith re sp ect to  eco no m ic
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87 N . J .  M c L e o d ,  R e g i o n a l  S u p e r v is o r  (S a s k a t c h e w a n ) ,  D e p a r t m e n t  o f  In d i a n  A f f a i rs , t o

J .G .  M c G i ll , R e g i o n a l S u p e r v is o r,  I n d ia n  A g e n c i es , F o r t S m i t h , A u g u s t  1 7 , 1 9 6 1 ,

N A ,  R G  1 0 ,  v o l . 8 4 0 6 ,  f il e 6 0 1 / 2 0 -1 0 ,  p a r t 1  ( IC C  D o c u m e n ts , p .  5 8 7 )  N . J.  M c L e o d ,

R eg ion a l  S up erv i so r  o f  Ind ian  A ge nc ies  ( Sa sk a tc he w an ) ,  in  m em or an du m  to  In d ia n

A ffa i r s  B ran ch ,  O t taw a ,  A ug us t  22 ,  19 61 ,  N A ,  R G  10 ,  vo l .  84 06 ,  f i l e  6 01 /  20 -1 0

( IC C  D oc um en ts  p .58 7)  R .F .  B a t t l e ,  C hie f  E co no m ic  D ev e lo pm en t  B ran ch ,  Ind ian

A ffa i r s ,  to  R eg ion a l  S up erv i so r ,  Sa sk a tc he w an ,  A ug us t  19 ,  19 61 ,  N A ,  R G  10 ,  vo l .

84 06 ,  f i l e  6 01  /  20 -1 0 ,  p ar t  1  ( IC C  D oc um en ts ,  p .  59 6) ;  H .M .  Jo ne s .  D i rec tor ,  In d ia n

A f f a i r s , t o  W . J . B r e n n a n ,  A c t i n g  R e g i o n a l  S u p e r v i s o r  o f  I n d i a n  A g e n c i e s ,

S a s k a t c h e w a n ,  J u n e  5 ,  1 9 6 2  [ n o  f i l e  r e f e r e n c e  a v a i l a b l e ]  ( I C C  D o c u m e n t s ,  p .  6 0 1 ) .
88 J .G .  M c G i ll , R e g i o n a l S u p e r v is o r o f  In d i an  A g e n c i e s,  S a s k a tc h e w a n ,  to  N . K .  O g d e n ,

S u p e r i n t e n d e n t ,  M e a d o w  L a k e  A g e n c y ,  S e p t e m b e r  5 ,  1 9 6 2 ,  D I A N D  f i l e  6 0 1 /  2 0 - 1 0 .

vo l .  2  ( IC C  D oc um en ts ,  p .  60 6 :  J u le s  D 'A s to us ,  C hie f ,  E co no m ic  D ev e lo pm en t

D i v is io n ,  I n d ia n  A f f ai rs , t o  R e g io n a l S u p e r v is o r o f  In d i an  A g e n c i e s,  S a s k a tc h e w a n ,

N o v e m b e r  9 ,  1 9 6 2 ,  D I A N D  f i l e  6 0 1 / 2 0 - 1 0 ,  v o l .  2  ( I C C  D o c u m e n t s ,  p .  6 1 7 ) .
89 R .T .  Sm i th ,  S up er in ten de nt ,  M ea do w  L ak e  A ge nc y ,  D ep ar tm en t  o f  I nd ian  A ffa i r s ,  to

R eg ion a l  S up erv i so r  o f  Ind ian  A ge nc ies ,  S as ka tch ew an ,  Ju ne  23 ,  19 65 ,  D IA N D  f i l e

6 0 1 / 2 0 - 1 0 ,  V o l .  2  ( I C C  D o c u m e n t s .  p .  6 4 2 ) .

oppor tun i t ie s  fo r  those  peop le . 87 Gen e ra lly  speak ing , t hese  d is c u ssion s w ere

d i r ec ted  t o w a rd s  d e v el o p m e n t o f a  man agem en t  p rogram  fo r  the  Fon d  du  L ac

a n d  S t o n y R ap ids  B an ds  in s uc h a rea s as  tou rism , cam p tra de , an d fis hin g,  a s

w ell  a s  th e  c o nt inuat ion of  hu nt ing,  f i sh ing,  and t rapp ing in  the  N orthw est

Terr i tor ies .88

A  le tt e r wr i t ten  by  the  Ass i s t an t D ep uty  M inis ter fo r In dia n A ffair s, R .F .

Ba t t le , to C om m issio ne r B .G . S i v e rt z o f  th e  N orth w est T errito ries C ou nc il on

A ugu st 3, 1 96 5, s um m ariz es u sefu lly  the fed eral  go vern m ent’s  u n d e r st an d i n g

at th at tim e  o f  t he  c ir cums tances  of th e D en esu liné . A t issu e w as w he the r the

D ene suliné  at  Fo nd  du  La c an d S tony  R apid s w ou ld qu alify  f o r t h e $ 4 0  w o lf

bo un ty o ffere d b y th e N orth w est T errito ries g ov ern m en t.89

I h a v e  b e en  a d v is e d  th a t In d i an  t ra p p e rs  fr o m  F o n d - d u - L a c a n d
S t o n y R a p i d s w h o  t rap ,  hunt  and  f ish in  the  Nor thwes t  Te r r it o r ie s
w ill no t  qua l i fy  fo r  the  r ecen t ly  an n o u n c e d  w o l f b o u n t y o n  t h e
g r o u n d s that  they are  not  b ona f ide  res iden ts  of  the  N orthw est
T e r r i tor ies . W hile  I ca n a pp rec iate y ou r po sition  on  the  m atte r, I
f ind  i t  d i f f icul t  to  accept  th is  reason.

Th ese  Ind ian s are  oc cu py ing  the ir trad iti o n al h u n t in g
g r o u n d s w hic h th ey  oc cu pie d lo ng  be for e th e S ask atch ew an
bo un dary  w as e stab lish ed . G eo gra ph ic an d e co no m ic co nd ition s
h a v e mad e  i t nec e s s a r y  for the se p eop le to trad e in n orthe rn
Saska tchewan  becau se  s to re s,  s choo l s  and  adm in i st r at ive  cen t r e s
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90 R . F .  B a t t l e  t o  B . G .  S i v e r t z ,  A u g u s t  3 ,  1 9 6 5 ,  D I A N D  f i l e  6 0 1 / 2 0 - 1 0 ,  v o l .  2  ( I C C

D o c u m e n t s .  p p .  6 4 4 - 4 5 ) .  T h e  p r a c t i c e  o f  o f f e r i n g  w o l f  b o u n t i e s  w a s  i n t r o d u c e d  a s  a

c o n s e r v a t i o n  m e a s u r e  t o  p r o t e c t  c a r i b o u  h e r d s  f r o m  b e i n g  d e p l e t e d  b y  t h i s  p r e d a t o r .
91 S u b m i s s i o n s  o n  B e h a l f  o f  t h e  G o v e r n m e n t  o f  C a n a d a ,  p p .  2 5 - 2 6 .
92 C o u n s e l  f o r  t h e  c l a i m a n t s  t e n d e r e d  a  m a p  i n  e v i d e n c e  w h i c h  s h o w e d  t h e  B o r d e r  A

l ic e n s in g  a r ea  in  r e la ti o n  to  t h e “ r e ce n t a n d  c u rr e n t l an d  u s e  a re a "  o f t h e D e n e s u li n é

i n  th e  N W T  ( IC C  E x h i b it  1 3 ).  T h i s  m a p  w a s  b a se d  o n  a  la n d - u se  s tu d y  c o n d u c te d  b y

P e t e r  U s h e r  i n  1 9 8 9  ( I C C  A f f i d a v i t s ,  T a b  A ,  p .  2 1 8 ) .

h a v e no t be en  esta blis he d w ithin  the ir  h u n t in g  a r ea s  in  t h e
N orthw est T e r ri to r ie s . T h e  t ra p p e rs  c o n ce r n ed  h o l d  va li d  an d
s u b s is ti n g r e si d en t h u n t in g  l ic e n c es  fo r t he  Nor thwes t  Te r r i to r i e s
a n d  ro y a l ty  i s  pa id  on  the  fu r  wh ich  they  ha rves t . They  h ave
a lways  been  r ecogn ized ,  fo r  hun t ing  pu rposes ,  a s r e si d en t s o f  th e
N orthw est T e r ri to r ie s  an d  m ost  of th em  m ain tain  w inte r ho m es in
the  a rea .

A  pa ralle l to th is ex is t s  w he re In dia ns  fro m  Se ve n Is lan ds ,
Qu ebec  have  t r ad i ti ona l ly  hun ted  i n  L a b ra d o r . T h e  G o v e r n m e n t  o f
N e w f o u n d la n d  has  ex tended  fu l l r e s iden t  p r iv il eges  to  the  Ind ians
conce rned  inc l u d in g  pe rm i ts  t o  take  ca r ibou ,  fu r  and  gam e
no rm ally  restricted to  loca l residen ts.  Indian s from  M a n i toba ,
w hose  trapp ing g rou nd s ex tend  into O ntario ,  are  also  affo rde d fu ll
r e si d en t pr i v i l eges  and  a re  se rv iced  each  yea r  by  On ta rio  Gam e
Branch  off ic ia ls  who v is i t the  se t t lements  o f  I s land  L ake ,  Red
Sucke r  Lak e  and  Sh amat t awa  in  M an i toba .90

T h e  B o r d e r A  l i ce n s in g  sys tem w as  in troduced  b y  th e  N W T  g o v e r n m e n t

in  1 9 8 4 .  C o u n s el  fo r C a n a d a  p r o v id e d  th e  f o ll o w i n g summ ary  o f  the  t e r ri to r i a l

enactm ents :

S . 1 1 (1 ) of the  regu lations a llow s the S up erinten den t of W ildlife to
i ss u e B ord er A  lic e n ces to  an  ap plic an t w ho  "re sid es in  the
no rthern  h a lf  o f S a s k a tc h e w a n  a n d M a n it o b a"  a n d  d e p en d s  o n , o r
has  de pe nd ed  in  the  pas t , on  hun t ing  in  the  Te r r it o r ie s  "a s  a  means
o f l ive l ihoo d,"  i f  tha t  person w as  e ithe r  a  ho lde r o f  a  gene ra l
l icence  prior to  19 79  or,  estab lishes h is or h er e ligib ility  to  t h e
satis fac tion  of the  Su perin tend ent.  T he h olde r of a B ord er A
l icence  m ay  hu nt g am e o nly  in th at ar ea o f the  Te r r i to r i e s a s  se t o u t
in  the  Sch edule  to  the  reg ula t ions .91

T h e  a rea  in  w h ich  Borde r  A  l icence  ho ld ers a re e ntitle d to  hu nt is

dep ic t ed in  M ap  2 .  I t wo u ld  appea r  t ha t t h i s a r ea  co r re sponds  gene r a ll y  w ith

lands  use d by  the  D enesu l iné  in  the  N orthw est  Terr i tor ies .92 
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93 H ar ry  W . L ew is  to  th e S ec re tar y,  D ep ar tm en t  o f  In di an  A ffa irs ,  A ug us t  6 ,  19 35 ,  N A ,

R G  10 ,  vo l .  69 21 ,  f i le  77 9/ 28 -3 ,  pa r t  3  ( IC C  D oc um en ts ,  p .  51 2) .
94 P . W .  H e a d ,  I n d i a n  A g e n t , t o  H . W .  M c G i l l,  D i r e c t o r ,  I n d i a n  A f f a i r s  B r a n c h ,  A u g u s t

2 5 ,  1 9 3 8 ,  N A ,  R G  1 0 ,  v o l.  6 9 2 1 ,  fi le  7 7 9 / 2 8 - 3  ( IC C  D o c u m e n t s , p p .  5 1 7 ,  5 1 9 , a n d

5 2 1 ) .

The Creation of Reserves

In  t h e 1 9 3 0 s , g o v ernm en t off icials  be ga n to  dis cu ss th e p os sib ility o f settin g

a s id e  rese rve s fo r the  D en esu liné  B an ds . T he  cre atio n o f reserv es  w as ,

ho w eve r, co m plic ated  by  the  fac t tha t the  D en esu liné  sp en t m uc h o f the ir tim e

h u n t in g  and t rapp ing in  the  N orthw est  Terr i tor ies . I t i s  c lea r  f rom  the  h i s to r i ca l

reco rd  tha t  th i s  r ea l it y  was  r ecogn ized  by  gove rnm en t  o f f ic i a ls  a t  the  t ime . In

1 9 3 5  the  Ind ian  agen t , H .W  Lew is , com men ted o n  ho w  th e p eo pl e o f M au ric e's

B a n d  a t  F o n d  d u  L a c  m a d e  th e ir  li v in g :

Th ese  Ind ian s trap  alm os t alto ge the r in th e B arre ns  an d liv e  in
tents . T he ir fo od  is  l a rge ly  f ish  and  w i ld  gam e .  They  do  n o t  h av e
mu ch  con tac t  w i th  o the r s , com ing  to  the  Trad ing  pos t s  a t T r e a ty
t ime an d a t  N ew  Y ears .93

T h e  1 9 3 8  r e p o rt  o f t h e Indian ag ent  con ta ins  the  fo l lowing  nota t ions  on

M a u r ic e 's  B a n d :

N o m ads.  N o  R e s er v e . L i v in g  i n  N o r th e r n  S as k a tc h e w a n  a n d  th e
N . W .T .
...
M aur i ce B an d, F on d d u L ac &  Sto ny  R ap ids . T he  Ind ian s in  this
a rea a r e d e m a n d in g  a re stricte d a rea  w ith th e b ase  on  the  59 th
pa ra l le l an d e xte nd ing  acr os s th e w ho le o f the  n o r t h e rn  p a r t o f
S a s k a tc h e w a n . I  d o n o t  h o ld  w i t h  th i s a lt h o u g h  a s m a l l a r ea  m i g h t
b e  co ns ide red . T he  m ajo rity o f th ese  In dia ns  are  N .W .T . In d i a n s
and  do  m os t  o f  the i r  tr app ing  in  tha t a r ea .94
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95 M em or an du m  f ro m  J .L .  G rew  to  th e  D i rec tor  o f  In d ia n  A ffa i r s  B ran ch ,  A ug us t  26 ,

1 9 4 4 ,  N A ,  R G  1 0 ,  v o l .  6 9 2 2 ,  f i le  7 7 9 / 2 8 - 3 ,  p a r t  6  ( I C C  D o c u m e n t s ,  p .  5 3 9 ) .
96 G .H .  G oo de rh am ,  R eg ion a l  S up erv i so r  o f  Ind ian  A ge nc ies ,  to  J .W .  S te w ar t ,

S u p e r in t en d e n t,  A t h a b a s ca  A g e n c y , N o v e m b e r  1 2 , 1 9 5 2 ,  D I A N D  f i le  E - 5 6 7 3 -0 6 5 0 1 ,

v o l .  1  ( I C C  D o c u m e n t s ,  p .  5 6 2 ) ;  J e a n  L e s a g e ,  M i n i s t e r,  N o r t h e r n  A f f a i r s  a n d

N atio na l  R es ou rc es ,  to  J oh n H .  H ar r iso n,  M P ,  Ju ly 2 4,  1 95 6,  N A , R G  22 ,  vo l .  48 3,

f i le  40 -6 -1 ,  pa r t  2  ( IC C  D oc um en ts ,  p .  56 6) ;  a ls o s ee  th e le t ter  of  N .J .  M cL eo d,

R eg ion a l  S up erv i so r ,  In d ia n  A ffa i r s ,  to  W .H .  A nta g ,  A ss i s tan t  Ind ian  A ge nt ,  S ton y

R a p i d s,  S a s k a tc h e w a n ,  N o v e m b e r  2 5 , 1 9 5 9 ,  N A ,  R G  1 0 ,  v o l . 6 9 7 1 ,  f il e 6 7 1 / 2 0 -2 ,

p a r t  1  ( I C C  D o c u m e n t s ,  p p .  5 7 7 - 7 9 ) ,  w h i c h  c o n f i r m s  t h a t  m a n y  f a m i l i e s  f r o m  F o n d

d u  L a c  h a d  b u i lt  c a b in s  a t  T a lt s o n  R i v e r  an d  D a m a n t  L a k e  f o r  th e  w i n te r  a n d

i n te n d e d  t o  e s ta b l is h  a  p e r m a n e n t  r e s id e n c e  i n  th e  N W T ,  o n  t h e  c o n d i ti o n  th a t  a

t ra d i n g  p o s t  w a s  e s ta b l is h e d  i n  th e  a r e a .
97 N . J .  M c L e o d ,  R e g i o n a l  S u p e r v is o r  o f  In d i a n  A g e n c i e s,  S a s k a tc h e w a n ,  to  C h i e f,

R es erv es  &  T ru s t s ,  D ep ar tm en t  o f  I nd ian  A ffa i r s ,  F eb ru ary  26 ,  19 60 ,  D IA N D  f i l e

6 0 1 / 3 0 - 1 ,  v o l .  2  ( I C C  D o c u m e n t s ,  p .  5 8 1 ) .
98 R .T .  Sm i th ,  S up er in ten de nt ,  M ea do w  L ak e  A ge nc y ,  D ep ar tm en t  o f  I nd ian  A ffa i r s ,  to

R e g i o n a l  S u p e r v i s o r  o f  I n d i a n  A g e n c i e s ,  S a s k a t c h e w a n ,  D I A N D  f i l e  E - 5 6 7 3 - 0 6 5 3 8 ,

vo l .  1  ( IC C  D oc um en ts ,  p .  62 3) ;  S to ny  R ap ids  B an d  C ou nc i l ,  Sa sk a tc he w an ,  to

I n d i a n  A f f a i r s ,  O t t a w a ,  A u g u s t  2 0 ,  1 9 6 4  [ n o  f i l e  r e f e r e n c e  a v a i l a b l e ]  ( I C C

In 1 94 4 th e In dia n a ge nt re po rted  tha t:

T h e  c h ie f  [o f  F o n d  du  L ac]  state d th at h is b an d w as a nx iou s to
h a v e an  a rea  in  no r theas t e rn  Sas k atchew an an d the  N orthw est
Te r r i to r i e s set  asid e fo r  their  exc lus ive  use  wh ich  i s  hounded
rou gh ly  by  the  59   pa ralle l of la titud e  o n  t h e  s o u th ,  th e  1 0 8
l o n g it u d e o n  t h e w e s t  an d  e x te n d in g  n ort h w a r d  to  t h e T h e l o n
G am e S a n c tu a ry in  th e  N .W .T .  Th i s  a rea  has  been  unde r
c o n s id e r at io n  f o r s o m e  y e a rs  a s a  tr a p p in g  p r e se r v e f o r t h e M aur i ce
B a n d , a n d  I wo u ld  r ecomm end  tha t  the  p rov ince  be  consu l t ed  on
this m atter.95

T h e  poss ib i li ty  o f  c r ea ting  r e se rves  fo r  the  D enesu l iné  was  r ev i si ted  in

1 9 5 2 , 1956 ,  and  aga in  in  the  ea rl y 1 9 6 0 s .96 O n  J a n u a r y 1 1 ,  1 9 6 0 , t h e

D e p a r tm e n t  o f  Ind ian  Af fa i rs  acknow ledged  an  o u t st an d ing  t rea ty  land

e n ti tl em e n t  to  the  D enesu l iné  Ban ds . 97 In th e y ear s th at fo llo w e d ,  la n d

s e le c ti o n s were  m ade  by  the  Den esu l iné  Ban ds ,  inc lud ing  the  c laim an ts. It is

im p o r t a nt t o  no te  tha t  even  a t  th i s  time ,  i n  the  ea r ly  to  m id  1960s ,  " the  Ch ie f

o f the  Sto ny  R ap id B an ds " so ug ht a ssura n c e s t h at  h is  p e o p le  w o u l d  n o t b e

conf ined  to re serv es b ut w ou ld re tain  the  righ t t o  t rave l , hun t ,  tr ap ,  and  f ish  a s

be fo re .98 I n  a  l e tt e r da t ed  Oc t o b e r  3 0 , 1 9 64 ,  M r .  J.G .  M cGi l l , t he  Reg iona l
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D o c u m e n t s ,  p .  6 2 5 ) ;  J . G .  M c G i l l,  R e g i o n a l  S u p e r v i s o r  o f  I n d i a n  A g e n c i e s ,

S a s k a t c h e w a n ,  t o  I n d i a n  A f f a i r s ,  O t t a w a ,  A u g u s t  2 5 ,  1 9 6 4  [ n o  f i l e  r e f e r e n c e

a v a i l a b l e ]  ( I C C  D o c u m e n t s ,  p .  6 2 7 ) .
99 J .G .  M c G i ll , R e g i o n a l S u p e r v is o r o f  In d i an  A g e n c i e s,  S a s k a tc h e w a n ,  to  C h i e f L o u i s

C h i c k e n ,  S t o n y  R a p i d s  B a n d ,  O c t o b e r  3 0 ,  1 9 6 4 ,  D I A N D  f i l e  E 5 6 7 3 - 0 6 5 3 8  ( I C C

D o c u m e n t s ,  p .  6 3 5 ) .
100 L et te r  f ro m  Jo hn  F .  L es l ie ,  C hie f ,  T rea t ies  a nd  H is to r ica l  R es ea rch  C en t re ,  In d ia n

an d  N or the rn  A ffa i r s  C an ad a  to  R a lp h  A br am so n ,  D i rec tor ,  T A R R ,  M an i tob a ,  d a te d

J u n e  8 ,  1 9 8 9  ( I C C  E x h i b i t  3 ) .

S u p e r v is o r for S ask atch ew an, In dian  A ffairs , p rovided  the  fo l low ing  a s su rance

to  Ch ie f  Lou i s  Ch icken  o f  t he  S tony  R ap ids  Band :

In  a c c o rd a n c e  w i th  y o u r req ue st, I am  w riting  on ce m ore  to  assu re
y o u  tha t the  m ov em en ts o f the  pe op le  o f  th e  S t o n y R a p i d s B a n d  o f
I n d ia n s w ill no t be  restr icted  in a ny  w ay  by  the  rese rve  lan ds  be ing
s e t a s id e  f o r y o u .

Y o u an d y ou r pe op le co ntin ue  to h av e th e sa m e rig ht s  to
c am p , l ive ,  hun t ,  fi sh , t r ap ,  and  t r ave l a s  you  d id  be fo re  yo u r
re se rve  l ands  were  se t  a s ide .99

Federal Position on Harvesting Rights

O n  June  8 ,  1989 ,  John  F .  Les l ie ,  ch ie f o f  t he  Trea ti e s and  H i s to r i ca l Resea rch

C entre  f o r t h e D e p a r tm e n t  o f Ind ian  A ffairs , w rote  to R alp h  A bra m so n, T rea ty

a n d  Ab or ig ina l  R igh t s  Resea rch  -  Man i toba ,  t o  in fo rm h im  tha t  the  fede ra l

g o v e r n m e n t w as tak ing  the  po sition  tha t the  D en esu liné  ha rve stin g rig hts  in th e

N o rthw e st Te r r i to r i e s had  been  ex t ingu i shed  by  the  b l anke t  ex t ingu i shm en t

c l auses in  the  t rea t ies .100 B a s e d  o n  t h e e v id e nc e b efo re th e C om m issio n, th is

l e tt e r repre sen ts the firs t  m e n t io n  b y  th e  G o v e r n m e n t  o f C a n a d a  to  t h e

D e n e s u li n é tha t the  ha rve stin g rig hts  of th e D en esu liné  in th e N orth w est

Te r r i to r i e s a re  no t  p ro tec t ed  by  the  te rms  o f  T rea t i e s 8  and  10 .
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PART V

ANALYSIS AND CONCLUSIONS

PRINCIPLES OF TREATY INTERPRETATION

T h e  issu es b efo re th is  Co m m iss ion involve  the  in terpre ta t ion o f  Treat ies  8  a n d

1 0 .  B e fo r e  co n s id e r in g  t h e s u b s ta n ti v e a rgum en t s  on  the  ques t ion  o f  w he the r

C a n a d a  ow es a n o uts tan din g la w ful o blig atio n to  the  D en esu liné , w e w ill

ou tline  the a naly tical  fram ew ork  w e ha ve a do pted  in the  interp re ta t io n  o f

T r e a ti es  8  a n d  1 0 .

C oun se l for  the  pa rties r efe rred  to a  nu m be r of  au tho rities o n th e

p r inc ip l e s of inte rpretatio n fo r In d ian  t r ea ti e s  and  ded ica ted  a  subs t an t ia l

a m o u n t  of  tim e a nd  eff or t to  arg um en ts o n t hi s su bj ec t. In  th e C om m iss io n's

repo rt into  the  Pr im ros e L ak e A ir W eap on s R ang e Inq uiry,  the  pan el m em bers

conc luded  tha t, as w e ar e n ot a  co urt o f law ,  th i s  Co m m i ss io n  i s n o t  b o u n d

ex clu siv ely  by  the  p r inc ip l e s o f  t rea ty  in t e rp re ta t ion  tha t  have  been  deve loped

b y  the  cou r ts .101 O u r  m a n d a t e , w h i c h  is  fo u n d  in  O r d e r i n  C o u n c il  P C  1 9 9 1 -

1 3 2 9  a s a m e n d e d  b y PC  199 2-17 30,  d i rec ts  us  to  inqu ire  in to  land c la ims,

u s in g  as a  ba sis th e S pe cific  C laim s P olic y, Outstanding Business. A s  a  r e su l t,  an d

a s  w e said  in the  Prim rose  La ke c laim , rules o f evid enc e m ust b e co nsid ere d

w ith  a l l o the r  ev idence  a s  p re sc r ibed  by  the  Po l i cy .  Neve r the less , t he  pa r ti e s

m a d e  e x te n s iv e  a rg u m e n t s  o n  th e  case  l aw in s up po rt of  the ir po sition s o n th e

ap pro pria te  m etho do logy  to be  ado pted  in the  interp retation  of the  treaties.  In

the  fo l low ing  ana lys is  we  sha l l  cons ide r t he  l ega l  au tho r it ie s  i n  th e  c o n te x t o f

the ir cons i s tency  w ith  the  rule s, inte nt, a nd  pu rpo se e stab lish ed  by  the  Sp ecif ic

C laim s P olic y.

The Specific Claims Policy

In  the  Pr im ros e L ak e R ep ort, th e C om m issio n  conc luded  tha t  we  a re  d i rec t ed

to  fo l low  the  gu ide l ines  o f  t he  Spec i f ic  C la ims  Po l i cy in  t h e c o u r se  o f  m a k in g

o u r d e li b er a ti o n s a n d  f in d i n g s on  the  m er it s  o f  a c l a im re j ec t ed  by  the  fede ra l

go ve rnm en t. Gu ide l ine  6  r e l a ting  to  the  " subm ission  and  a s ses smen t  o f  specific

claim s" s tates  tha t:
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102 Outstanding  Business,  p .  3 0 .
103 I b id .  p .  2 9 .
104 I b id ,  p .  2 1 .
105 I b id ,  p .  1 9 .
106 I b id .  p .  3 0 .

A ll rele va nt h isto ric ev ide nc e w ill be  co ns ide red  an d n ot o nly
ev idence  w h i c h , un de r stric t leg al ru les, w ou ld  b e  a d m i ss ib l e i n  a
cour t  o f  law . 102

T h i s gu ide line  clea rly p rov ide s th at all r elev an t his toric al ev ide n c e ,

ir re s p ec ti v e of a dm issib ility in  a co urt o f law , m us t be  tak en  into  acc ou nt in

d e te r m i n in g  wh e the r a F irst  Na tion h as su bm itted a v alid claim  for  n e g o ti at io n .

T h e  Po licy states th at  the g uide lines "fo rm  an in tegral  p art  of  th e G ov ern m en t's

po l i cy on  sp ec ific c laim s." 103 T he  Po licy a lso  pro vid es th at cla im s w ill no t be

re jec t ed " b e c au s e  o f t he  t echn ica l it ie s  p rov ided  unde r  the  statu tes o f lim itatio n

or  un de r th e d oc trin e o f lac he s." 104

Outstanding Business state s th at:

T h e  go ve rnm en t ha s cle arly  esta blis he d th at its p rim ary  ob jectiv e
w ith  resp ect to sp ecific claim s is to d ischa rge  its law ful o blig atio n
as de term ine d b y th e co urts  i f  n eces sary.  N ego tiation, h ow eve r,
r e m a in s  the  p re fe rr ed  means  o f  s e t t lemen t by the  g overn m ent ,  jus t
a s  i t has  been  ge ne rally  pre ferre d b y In dia n c laim an ts. In  ord er to
m a k e  th is  process  eas ier ,  the  gov ernm ent  has  n ow  ado pted  a m ore
l ibera l appro ach e l im inat ing som e of  the  ex is t ing b arr iers  to
nego t ia tions . 105

It is cle ar th at o ne  of th e ce ntra l pu rpo ses  of th e P olic y is to  off er a  via ble

alter na tive  to  the  cour ts .  The  Po l i cy  th e refo re e ns ure s th at th e re so lutio n o f

o u t st an d i n g spec i fi c  c la ims  w i ll  no t  be  f rus t r at ed  by  the  stric t  ap p l ic a ti o n  o f

t echn ica l ru l e s o f  ev idence .106

W hen  a  F i r s t Na t ion  subm i ts  a  spec i fi c  claim  to  t h e g o v e r n m e n t t h e

D e p a r tm e n t  of In dian  A ffairs  is d irec ted  by  the  Po licy to  c o n s id e r  al l r e le v a n t

h i s to r i ca l ev idence  in  a s sess ing  whe the r  it is a v alid  claim  f o r n e g o ti at io n .  T h e

Po l i cy do es n ot s tate a ny  ex cep tion s to  this  ge ne ral p rinc iple . In o ur v iew , the

o b j ec ti v es  o f t he  Po l i cy wo u ld  be  se r ious ly  unde rmined  i f  comm on  l aw ru le s

o n  the  adm iss ib i li ty  of  evidence w ere  ado pted in  the  asse ssm e nt  of  c la ims.

I n c o rp o r a ti n g tech nic al ru les o f ev ide nc e in to th e cla im s po l i cy  and  r ev iew
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107 I b id ,  p .  2 3 .
108 I C C .  S u b m i s si o n s f ro m  C o u n s e l f o r t h e P a r ti ci p an t s ( tr a n sc r ip t ),  S e p te m b e r  F , 1 9 9 3 ,

v o l .  1 ,  p .  1 4 0  ( M r .  D a i g l e ) .
109 I b i d ,  p p .  1 3 9 - 4 0  ( M r .  D a i g l e ) .
110 W h e n  T r e a t ie s  8  a n d  1 0  w e r e  n e g o t ia t e d , t h e  G o v e r n m e n t  o f  C a n a d a  a p p o i n t e d

T r e a t y  C o m m i s s i o n e r s  t o  a c t  a s  t h e i r  a g e n t s  i n  t h e  n e g o t i a t io n s  w i t h  t h e  I n d i a n s .

pro ces s w ou ld s im ply  du plic ate  the  eviden t iary  d i f ficul t ies  Fi rs t Na t ions  f ace

in  the  cour ts  -  one  o f  t he  ba r ri e rs  t he  Po l icy  was  des igned  to  e l imina te .

T h e  P o l ic y  s ta te s  th a t t h e D e p a r tm e n t  o f Jus t ice  sha l l de t e rmine  whe the r

a  F i r s t Na t ion ' s  c la im d i sc loses an  outs tandin g la w ful o blig atio n b y c on sid erin g

all  "pe r t inen t  f ac ts  and  docum en t s"  p rov ided to  the  de pa rtm en t by  the  Sp ecif ic

C laim s B r a n c h .107 In its  leg al re vie w  of s pe cific  claim s su bm issio n s , the

D e p a r tm e n t  o f  Jus t ice  i s  li kewise  ob l iged  to  cons ide r  a l l r e levan t  h i s to r i ca l

ev idence , inc lud ing  ev ide nc e th at w ou ld  o the rwise  be  cons ide red ina dm issib le

in  a  cour t  o f l aw .

In  l igh t  o f  t he  fo rego ing ,  we  have  co ns ide red  a ll  r el evan t  h is to r ica l

ev idence  i n  re a c h in g  o u r f in d i n g s o n  t h e p rope r  in te rp re ta t ion  o f  T rea t i e s 8  and

1 0 . The  p rocedures ad op ted  at th e co m m un ity se ssio ns  w ere  de sig ne d to  ens ure

tha t the  ora l trad ition s  o f  th e  D e n e s u li n é pe op le w ere  resp ecte d a nd  tak en  into

a c c o u n t i n  in te rp re ting  the  tr ea ti e s  they  s igned  wi th  the  Crow n .  W e  find  tha t

th i s approach  r ega rd ing  the  a s ses smen t  o f  c l a ims  i s  r equ i r ed  by  the  Po l i cy .

D u r i n g the  ora l su bm issio ns , co un sel fo r bo th  C a n a d a  a n d the  claim an ts

acknow ledged  tha t g u i d el in e  6  o f  t he  Po l i cy  in s t ruc ts  t he  Depar tmen t  o f  Ind ian

A ffa i rs , the  D ep artm en t of J us tice, a nd  this  C om m issio n to  c o ns ide r a l l r e levan t

h i s to r i ca l e v id e n c e  in  d e te r m i n in g  wh e the r  the  D enesu l iné  c la im d i sc loses an

o u t st an d i n g law ful o blig atio n. 108 Ho wev er , t he  mann er in  wh ich  C anada  w i shes

to  apply  th is  gu idel ine  ra ises  som e con cerns  in  ou r  mind s .

C a n a d a  ma in ta ins  it  has  taken  a l l  re l evant  e v i d e n c e into  acc ou nt in  its

inte rpr etatio n  o f  T r ea ti es  8  a n d  1 0 . H ow ev er, c ou ns el fo r C an ad a su bm it t ha t

w here  the  w ritten  term s o f a tre aty a re n ot a m big uo us  the y sh ou ld b e  r e li ed  o n

as " the  bes t ev idence  we  ha ve  of th e in ten tion  of  the  pa rties ." 109 In e ffec t,

counse l  fo r  Canada  subm i t t ha t t h e  i n te n t ions  o f  the  pa r t ie s  t o  Trea ti e s  8  and

1 0  a re  c lea r ly  expres sed  in  the  w ritten  treaties an d, acc ord ingly ,  l i t tle or n o

c o n s id e r at io n  shou ld  be  g iven  to  the  Trea ty  Com miss ione r s ' o ra l  p romises  and

guaran tees  o r  to  o the r  fo rms  o f  ev idence .110
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111 S e e  I C C ,  " P r i m r o s e  L a k e  A i r  W e a p o n s  R a n g e  R e p o r t , "  p p .  1 9 1 - 9 6 .
112 I C C .  S u b m i s si o n s o n  B e h a l f o f  th e  G o v e r n m e n t  o f C a n a d a . p .  1 4 .

T h e  appro ach C anad a takes  regard ing "be s t  evidence"  i s  on e th is

C o m m i s si o n h a s  co m m e n te d  u p o n  b e fo r e  an d  o n e  w e  f in d  d i sc o n c e rt in g .111 A s

w e have  s t a ted  on  seve ra l  occas ions ,  t he  Po l icy  r equ i r es  tha t a l l r e levan t

ev idence  subm i tt ed  in  suppor t  o f a  spec i fi c  c la im m us t  be  admi t t ed a n d

a s se s se d . A g a i n , t h is  is n ot o nly  the  pre scrib ed  ap pro ach  for  this  C om m issio n,

b u t a lso  for  the  Sp eci f ic  Cla ims B ranch a nd the  D epar tm ent  of  Jus t ice . W e

agree  wi th  the  submiss ion  o f  counse l  fo r  Canada  w hen  they  say :

In  a s ses sing  th is  c l a im,  C anada  w i ll  cons ide r t he  evi d e n c e  a n d
lega l a rgum en t s  submi t ted  by  the  c l a iman t s  and de te rmine  whe the r
the  c laim  dis c loses  an  ou t st and ing  " l awfu l  ob l iga t ion , i .e . , an
ob l iga tio n  der i ved  f rom the  l aw  o n  the  pa r t  o f t he  f ede ra l
go ve rn m en t."  Th i s  a s ses smen t  w i l l cons ide r  no t  on ly  the  a p p li ca b le
l aw, bu t also , as p rov id ed  by  crite r ion  6  a t  page  30  o f  t he  Po l icy
"all  rele va nt h isto ric e vid en ce  ... a n d  n o t o n l y e v id e n c e  w h i ch ,
un de r stric t leg al ru les, w ou ld b e a dm issib le in  a c ou rt o f law ." 112

A cco rdin gly , w e h av e fo llow ed  this  rule  of a sse ssm en t in th is cla im .

In  r each ing  ou r  f ind ings  and  con c lus ions ,  we  have ,  a s  r equ i r ed  by the  l aw

a n d  Outstanding Business,  r ev i ewed  the  t r ea ti e s  them se lves an d g ive n a pp rop riate

w e i g h t t o  the  p romises an d g ua ran tee s o f th e T rea ty C om m issio ne rs. W e h a v e

also  exam ined  the  h i sto r ica l d oc um en tatio n, liste ne d to  the  arg um en ts o f all

co un sel,  a n d  cons ide red the  o ra l t e s timony  o f  t he  Denesu l iné  e lde r s  and  Band

m em bers ,  ba sed  prim aril y  as  i t i s u p o n  k n o w l e d g e  p a ss e d  d o w n  f ro m

ge ne ratio n to  ge ne ratio n.

W e wo u ld  no te  in  c los ing  tha t we  h a ve  car efu lly co ns ide red  the

arg um en ts  subm i tt ed  by  the  pa rt i e s  w i th  r e spec t t o  the  p r inc ip l e s  o f l aw  tha t

a p p ly  i n  a c o u r t o f l aw  c o n c e r n in g  the  us e o f ex trins ic ev ide nc e as  an  aid  to th e

inte rpr eta tion  of treaties.  H ow eve r,  in ou r view , Trea ties 8 an d 1 0 are

a m b i g u o u s in d esc ribin g th e g eo gra ph ical b ou nd arie s th at p erta in to  the

h a r v es ti n g righ ts cla us e. In  su ch  cas es th e law  of C an ad a is c lear : ex trins ic

ev idence  is to  be  co ns ide red . T hu s w e w ou ld  r each the  same  conc lus ions  based

upo n the  legal  pr inciples .
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113 IC C , Su bm iss io ns  on  B eh alf  of  th e C laim an ts ,  p .  10 .
114 I C C ,  S u b m i s si o n s o n  B e h a l f o f  th e  G o v e r n m e n t  o f C a n a d a , p .  2 6 .  E m p h a s is  a d d e d .
115 I C C ,  S u b m i s si o n s o n  B e h a l f o f  th e  C l a im a n t s , p .  1 1 ,  p a r a.  3 4 .

ISSUE 1: THE GEOGRAPHICAL SCOPE OF TREATIES 8 AND 10

1 Do es the  ge og rap hic al sc op e o f T rea ties 8  an d 1 0 e xte nd  no rth o f the  6 0 º

latitu de  or is  it lim ited  to th e ter ritory  as d esc ribe d in  p a r ag r a p h  6  o f t h e

wr i t ten  t ex t  o f T rea ty  8  and  pa rag raph  8  o f  t he  wr i t ten  t ex t  o f T r e a ty  1 0 ?

T h e  claim an ts as sert th at t h e  boundar i e s  o f  T rea t ie s  8  and  10  ex tend

b e y o n d t h e m e t e s a n d  bo un ds  de scrip tion s in  eac h o f tho se tre aties  to in clu de

the  t r ad i t iona l  l ands  o f  the  D enesu l iné  north of  6 0º la titud e. It is th eir

su bm issio n th at:

T h e  Den esu l iné  subm i t t ha t  the  t r ea ty  bound ar ie s  o f  T r ea ti es  8  a n d
1 0  a r e n o t as d esc rib ed  in th e w ritten  ve rsio ns  of  tho se tr ea ties. O n
the  c o n tra ry , T rea t ie s  8  and  10  ex tend  beyond  those  w r i tt en
bo un dary  de scrip tion s to  co ve r the  trad ition al lands  o f  th e
Den esu l iné . T h e  e v id e n c e  o f the  D en esu liné 's rela tion sh ip  w ith th e
l an d  and  of  w h a t  occur red  a t  the  t ime  the  t rea t ie s  were  m ade
su pp orts  t h i s conc lus ion ,  a s does  the  e v i d e n ce of  the  p ar t ies '
conduc t  a f t e r t he  t rea t ie s  were  m ade .113

Cou nse l f o r C a n a d a , o n  the  o the r  hand ,  subm i t t ha t  the  m e tes  and  bounds

d e s cr ip t io n s  in  the  tr eat ies co r rec tly  desc ribe  the  geograph ica l s cope  o f  T rea t ie s

8 a nd  10 . T he y sa y th at:

[Af t e r c o n s id e r in g  all the evidence relevant to the issue of boundaries,
inc lud ing  the  me tes and  bou nds  desc r ip tion  in  each of  the  t rea t ies ,
the  m os t rea so na ble  inte rpr etatio n is  tha t the  trea ty  a rea  is  l imi t ed
to  the  me tes  and  bounds  d esc r ip t ion  in  Trea ty  8  and  10 . 114

N o t w i th s ta n d in g  t h e e x p r es s  m e te s  an d  b o u n d s  d es c ri p ti o n in  the  trea t ies ,

the  claim an ts su bm it tha t the  pa rties in ten de d th e  Den esu l iné ' s  tr ad i ti ona l l an d s

no rth  of 6 0º la titud e  to  be  includ ed w i thin  the  t rea ty  bound ar ies .115 Th i s ,  they

say , i s t h e c o n c lu s io n  t o  b e r eached  wh en  cons ide ra tion  i s  g iven  to :  " ev idence

o f the  Denesu l inés ' r e la t ionsh ip  w i th  the  l and , "  and  " the  k n o w l e dg e  o f  th e
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116 Ib id .,  p p . 9 -1 0 , p ar a. 2 9  an d  p ar a. 3 6 ' .
117 S ub m iss io ns  on  B eh alf  of  th e G ov er nm en t  o f  C an ad a,  p .  22 .

pa rtie s  at the  tim e th e tre aties  w ere  m ad e, th e re pre sen tatio ns  m ad e b y th e

pa rties  an d [ the ir] su bs eq ue nt c on du ct." 116

T h e  ev idence ,  a s  se t  ou t  a t pag e s  2 0  t o  2 3  an d  a g a in  a t p a g e s 3 1  t o  3 3 ,

dem ons t r a te s  tha t  the  pr ima ry object  and  purp ose  of  the  t rea t ies , fro m  C an ad a's

pe r spec t ive , w as to  ob tain  a su rren de r ov er c erta in s p e c i f ied  t r ac ts  o f  l and  a s

de f ined by th e m etes an d b ou nd s de scription s in the  treaties.  Ind ee d, th e

t r ea t ie s  t h em s e l v es  m a k e  it cl ea r th at C an ad a's  pu rpose  w as  to  ge t  a su r rende r

o f s p ecific  t e rr i to ry  to  accomm oda te  non- Ind ian  se tt lemen t , a s  we l l  a s  such

thin gs  as tra de , m inin g, a nd  lum be ring .

W e ag ree  w ith C an ad a's su bm issio n o n th is p oin t:

W ith  r e spec t t o  T rea ty  8 , i t i s  c le a r f ro m  the  O rde rs in  co un cil
e m p o w e r in g  the  Trea ty  8  Com miss ione r s , an d fr om  rep orts
p repa red by D enn is F.K . M adill  for D IA N D  an d b y G loria
F e d i rc h u k  and  Ed w ard  M c C u l lo u g h  for  the  C om m issio n, th at th e
go ve rnm en t's inten tion a t  the t im e of T reaty w as to a cqu ire
o w n e rsh ip  of  a  speci f ica l ly  boun ded t rac t  of  land .  The reaso ns
u n d e r ly in g  the  de l inea t ion  o f  T rea ty  8  l an d s  are  su m m ariz ed  in
F e d i rc h u k 's  re p o r t a t p a g e s 5 1  a n d  5 2 :

" T h e  b o u n d a ri es  o f Tre aty 8  w ere  de term ine d la rge ly
o n  the  bas i s o f  t he  loca t ion  an d  p o t en t ia l i n te n s it y o f
m i n i n g , the  rou tes o f pr os pe cto r/m ine r traff ic in to th is
v as t a r ea , and  the  necess i ty  o f  ach iev ing  and
m a i n ta in i n g am icab le re latio ns  w ith th e  n a ti v e
inh ab itan ts  is w ell as  "m inim iz in g  e x p e n se s  an d
o b l ig a ti o n s o f  th e  go ve rnm en t restr ictin g th e  a rea  tha t
m ig h t b e  r ea c h ed in  on e su m m er b y th e
co m m issio ne rs."

W ith  r e spec t t o  T rea ty  10 ,  th ree sid es o f the  lan ds  inc orp ora ted  in
tha t T rea ty  were  se t  by  the  boun dar i e s o f  ea r li e r t r ea t ie s .  Fed i rchuk
state s at p ag e 6 3 th at:

" U n l ik e  p rev ious  t rea t ie s ,  the  l ands  iden t if i ed  in  Trea ty
1 0  w ere  de l inea ted  fo r  pu re ly  po l i ti ca l r easons  a s  they
'c leare d  t i tle  in  the  new ly forme d pro vinces  o f
S as ka tch ew an  an d A lb ert a.'"

A s in  the  case  o f  T rea ty  8 , t he  Orde r  i n  Coun c il  em p o w e r in g  t h e
Com miss ion  fo r  T rea ty  1 0  i n st ru c ts  th e  C om m ission er to ac qu ire
ow nersh ip  o f  a  spec if i c t r ac t  o f  land . 117
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118 E x c e r p t  ta k e n  f r o m  t h e  Whereas c la u s e s i n  Treaty N o. 8 ,  p .  1 1  ( IC C  D o c u m e n ts , p .  3 5 4 ) ,

a n d  Treaty No. 10,  p .  1 0  ( IC C ,  D o c u m e n ts  p . 4 3 5 ) .
119 IC C  S ub m iss io n o n B eh alf  of  th e C laim an ts ,  p .9 .

W e find  tha t  the  ev idence  in  th is  ma t t e r  demons t r a te s  t ha t Canad a  knew

tha t the  D en esu liné  oc cu pie d, h un ted , trap pe d, a nd  fish ed  m uc h o f the  tim e

nor th  o f  60 º  l a ti tude .

It was  to  th i s  end  tha t t he  Denesu l iné  sough t ,  and  be l ieved  they  ob ta ined ,

gua ran tees  and  p romises  from  Tre aty C om m ission ers  a n d  s en i o r g o v e r n m e n t

off icials  to th e  effect  th at  their  traditional lifestyle ba sed  on  hu n t ing , f i sh ing ,  and

t r app ing  w ou ld  be  p ro tec t ed  by  the  tr ea ti e s . Th i s  i s  admi t ted  by  C anada .

W e are  un ab le to  find  tha t the  ev idence  su pp orts  the  claim an ts arg um en t.

I n d e ed , c o u n s el  fo r  t he  c la iman t s  were  unab le  to  po in t  to  any  ev idence  tha t

w ould  p ut  the  bo und ar ies  anyw here  o the r  than as  desc r ibed in  the  t rea t ies .

T h e  par t ies  agree  that  the  t radi t ional  ter r i tory  of  the  c la iman ts  was  n ot

de l inea ted  at th e tim e  the  trea ties w ere  ne go tiated  an d s ign ed  an d, fo r the  m ost

pa r t , r ema ins  unde l inea ted  to  th is  day .

In  o u r  v ie w ,  th e  D e n e s u li n é w ere aw are o f C ana da's in tention  to ac qu ire

sp ecif ic  t r ac t s  o f l and .  The  Den esu l iné ' s  tr ad i ti ona l  land s  o u tsid e th e

bound ar ie s  descr ibed in  Treat ies  8  a nd  10  w ere  no t inte nd ed , at th e tim e th e

Trea t ie s  were  nego t ia t ed  and  s igned ,  to  be  " o p e n e d "118 f o r  non- Ind ian

settle m en t, m inin g, lu m be ring , an d th e lik e. W e ar e u na ble  to a gre e w ith th e

claim an ts  tha t the  bo un da ries o f T rea ties 8  an d 1 0 a re n ot a s d esc ribe d in  the

wr i t ten  vers ions  o f  those  t rea t ies .119 A s  a  r e su l t o f  th e  f o re g o in g ,  w e  f ind  tha t

there  w as  n o  in ten tion  on  the  pa rt of  the  pa rties to  inc lud e th e D en esu liné

t radi t ional  land s  nor th  o f  60º  in  the  b oun dar ies  of  the  t rea t ies .

ISSUE 2: HARVESTING RIGHTS BEYOND THE BOUNDARIES

OF THE TREATIES

2 In  the  a l te rna tive , do  the  claim an ts h av e a tr eaty  righ t to " pu rsu e th eir

usua l locat ions  of  h u n t in g ,  tr a p p in g  a n d  f is h in g "  b e y o n d  th e  t e rr i to ry  a s

desc r ibed  in  p a r ag r a p h 6  o f  t he  wr i t ten  t ex t  o f  T rea ty  8  and  pa rag raph  8

o f  the  wr i tt en  t ex t  o f  T rea ty  10?
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120 Ib id ,  p .  3 8,  p ar a .  9 6.
121 I C C ,  S u b m i s si o n s o n  B e h a l f o f  th e  G o v e r n m e n t  o f C a n a d a , p .  2 6 .

T h e  claim an ts  su bm it tha t if this  C om m issio n  f inds , a s  we  hav e  done ,  t ha t

the  bou ndar ies  of  T reat ies  8 a n d  1 0  are  as  descr ibed  in  the  text  of  the  t rea t ies ,

w e sh ou ld c on sid er a n a ltern ativ e ar gu m en t. T he y c on ten d th at:

T h e  D enesu liné  possess  trea ty  rig hts,  ex tend ing b eyo nd  the b ord ers
of  the  t rea t ies , in  respect  of  the i r  t radi t ional  land s .120

Th ese  r igh ts  i nc lude  those  l and s  n o rt h  o f  t he  60 th  pa ra ll e l,  the  sub jec t

ma t t e r  o f  th i s  inqu i ry .

Ca nada ,  in  response ,  says :

[ T ] h e t r ea ty  righ t  to  hun t ,  f ish ,  and  t rap  ex tends  on ly  to  the  lands

wi th in  the  me tes  and  bound s  desc r ip t ion  in  each  t r ea ty .121

In  deal ing w i th  th is  issu e ,  we  w i ll  cons ide r a l l h i s to r i ca l ev idence ,

inc lud ing  the  trea tie s ,  a s we l l  a s  the  subm issions  o f  counse l . To  tha t  end  w e

n o w  tu r n  to  a n  ex am ina tion  of th e tre aties , follo w ed  by  an  an alys is o f the

h i s to r i ca l ev idence .  The  r e l evan t h i s to r i ca l ev idence  m ay  be  div ide d in to tw o

categor ies :  1) c on du ct o f the  pa rties le ad ing  up  to a nd  du ring  the  sig nin g o f the

t r ea t ie s ;  and  2 )  conduc t  o f  the  pa r t ie s  a f te r  the  t r ea ti e s  were  s igned .

The Text of the Treaties

A s se t  out  previou sly ,  Treat ies  8 and  10  a re  e s sen t ia l ly  iden t ica l i n  co n s tr u c ti o n

a n d  w ord ing. F or ea se  o f refe ren ce, w e h av e se t ou t be low  an d w ill ex am ine

o n l y the  r e levan t  pa rag raphs  o f  T rea ty  8 .  In  the  in t e re st s  o f  cl a ri ty ,  we  w i ll  r ef e r

to  the  fo l low ing s ix  c lauses  as :

1 Purpose  p ream ble ;

2 Sur rende r  c l ause ;

3 M etes  an d B ou nd s d esc riptio n;
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4 Blanke t  Ex t ingu i shmen t  c l ause ;

5 G ran t to th e C row n; a nd

6 H arv estin g R igh ts cla us e.

. . .

1 A N D  W H E R E A S, th e  sa id  Ind ians  have  been  no t if i ed  and
in fo rmed  by  H er M ajes ty ' s  sa id  Com miss ion  tha t i t i s  Her
des i re  t o  open  up  fo r  s e t tl emen t ,  imm igra tion ,  tr ade , trav el,
m i n i n g , lum ber ing,  and  suc h  o the r  pu rposes  a s  to  H er
M ajes ty  m ay  see m  to m eet, a  trac t o f  c o un t ry  b o u n d e d  a n d
de scrib ed  as  he re ina f t e r men t ioned ,  and  to  ob ta in  the  consen t
the reto  o f  Her  Ind ian  sub jec t s i nhab i ting  the  said  tra c t,  an d
to  mak e  a  t re a ty , a n d  a r r ange  wi th  them ,  so  tha t  t he re  may  b e
peace  a n d  g o o d  w i ll be tween  them  and  H er  M ajes ty ' s  o the r
su bje cts , a n d  th a t H e r  I n d ia n  p e o p le  m a y  k n o w  a n d  b e
assu red o f  wh a t  a llowance s  t h e y  a r e t o  co u n t  u p o n  an d
rece ive  f rom H er  M ajes ty ' s  boun ty  and  benevo lence .

2 A N D  W H E R E A S , the  sa id  Com miss ione r s  have  p roceeded
to  nego t i a te  a  t rea ty  wi th  the  Cree ,  Beave r ,  C h i p e w y a n  a n d
o the r Ind ians , i nhab i ting  the  d i st r ic t  he re ina f t e r d e f in e d  a n d
d e s cr ib e d , and  the  same  has  been  a g r ee d  u p o n  a n d conc luded
b y  the res pec tive b and s at  the d ates m entio ned  here un der,  the
said  I n d ia n s D O  H E R E B Y  C E D E R E L E A S E  S U R R EN D E R
A N D  Y I E LD  U P  t o  t h e G o v e r n m e n t  o f t h e D o m i n io n  o f
Canad a , fo r  H e r  M a j es ty  th e  Q u e e n  a n d  H e r  su c c e ss o rs  fo r
eve r, a l l t he i r r i gh ts ,  ti tl e s a n d  priv ileg es w ha tso ev er, to  the
l ands  inc luded  w i th in  the  fo llowing  l imi t s,  tha t  i s t o  s ay .

3 C o m m e n c i n g a t  the  sou rce  o f  t he  ma in  b ranch  o f  th e  Red
D e e r R ive r  i n  Albe r t a , t hence  due  w es t  to  the  cen t r al  r ange
o f the  R oc ky  M ou nta ins  ... an d a lon g  th e said  bo un dary
e a st er n , no rthern  and  sou thw esterly, t o  th e  p la c e  o f
co m m en cem en t.

4 A N D  AL SO  the  sa id  Ind ian  r igh t s ,  ti tl e s  and  p r iv i l ege s
w ha t soeve r to a ll oth er la nd s w he rev er situ ated  in  th e
N orthw est T errito ries, B ritish  C olu m b i a  o r  i n  any  o the r
por t ion  o f  t he  Do min ion  o f  C anada .

5 T O  HA VE  AN D T O H OL D the  sam e  to  Her  M a je s ty  th e
Q uee n an d H er su cces sors fo r eve r.

 
6 A n d H er M ajes ty th e  Q u e en  H E R E B Y  A G R E E S  w i th  t h e

said  Ind ian s th at th ey  sh all h av e th e rig ht to p urs ue  the ir
u s u a l l o ca ti o n s o f h u n t in g ,  tr a p p in g  a n d  f is h in g  t h ro u g h o u t
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122 Treaty N o. 8 .  p . 1 2  ( I C C  D o c u m e n t s , p .  3 5 5 ) , a n d  Treaty No. 10,  p p ,  1 0 - 1 1  ( I C C

D o c u m e n ts . p p .  4 3 5 - 3 6 ).  C l a u se  n u m b e r s  a n d  em p h a s i s a d d e d .

the  tract surrendered as heretofore described,  subject  to  suc h
r e g u la ti o n s a s  m ay fr o m  t i m e  to  t im e  b e  m a d e  b y  t h e
G o v e r n m e n t o f  t he  coun t ry , a c ti n g  u n d er  th e  au tho r i ty  o f  Her
M ajes ty , and  sav ing a nd  exc eptin g su ch tra c t s  a s  m a y  b e
requ i r ed or ta ke n u p fr om  tim e to  tim e fo r settle m en t,
m ining,  lum ber ing,  t rading o r  o ther  purp oses . 122

T h e  q u e s ti o n  to  cons i de r  i n  th i s  ma t t e r l ie s  i n  de t ermin ing  w ha t

geograph ica l sco pe  the  pa rties in ten de d fo r the  ap plic atio n o f the  H arv estin g

R i g h ts  c l ause . In  pa r t icu la r , t he  questio n i s  whe the r  the  w ords  " t rac t

su r rende red as h ere tofo re d esc ribe d"  w ere  inte nd ed  to in clu de  o n l y t h o se  la n d s

d e s cr ib e d  b y the  M etes  and  Boun ds  desc r ip t ion  in  c l ause  2 ,  o r  were  in t ended

also  to  inc lude  l ands  su r rende red  pu r suan t  to  the  B lank et E x t ingu i shm en t

c l ause?

Cou nse l fo r  Canad a  s u bm it the  co rrec t inte rpr etatio n o f the  H arv estin g

R i g h ts  c l ause  is  t ha t t he  words  " t r ac t su r r ende red"  a re  expres s ly  mo d i f ie d  b y

the  wo rds  "as  he re to fore  desc ribed . "  We  ag ree . H ow ev er, th e q ue stio n is  wh a t

l an d s are  included  w i thin  the  phrase  "a s  he re ina f t e r desc r ibed . "  Canada  a rgues

tha t the  ph rase  m us t refe r ba ck  to th e  M etes an d B ou nd s de scription . In su pp ort

o f this  co nte ntio n C an ad a e m ph asiz es th e P ur po se p rea m ble , w h i ch  refe rs to

"a  t ra c t o f coun t ry  bounded  and  desc r ibed  a s he re ina ft e r men t ioned . "  Cou nse l

f o r C a n a d a  a rgue  tha t the  Pu rpo se p rea m ble  co nta ins  the  first re fere nc e to  the

term  "tra ct." T he y sa y th is term  m us t be  inte rpr eted  co ns isten tly in  the  trea ty

w ith  r e fe rence  to  the  use  wh ich  i s  made  of it  i n  t he  Purpose  p reamble ,  name ly ,

the  r e fe rence  to  "a  t rac t  o f  coun t ry  bound ed  a n d  d e sc r ib e d ."  C a n a d a 's  a rg u m e n t

con t inues tha t the  ha rve stin g rig hts  o f  th e  D en esu liné  on  the se la nd s w ere  to b e

a ffec ted  as  se t t lem ent  occu rred and  as  o ther  pu rposes  w ere  fu l f i lled .  As  a

resu lt, C an ad a sa ys, as s ettl em ent  i s  conf ined  to  the  m etes  and b oun ds  lands ,

so  a re  the  ha rves t ing  r igh t s  o f  the  D enesu l iné .

T h e  c la iman ts ,  on  the  o ther  ha nd,  sub m it tha t  the  w ords  " t rac t

su r rende re d  as h ere tofo re d esc ribe d"  in th e H arv estin g R igh ts cla us e re fer to

b o t h t h o se  la n d s  su r re n d ered un der  the  M etes  and B oun ds  c lause  an d those

l an d s s u rr e n d er e d  u n de r  th e  B l a n k e t E x t in g u i sh m e n t  c la u s e.  T h e ir  a rg u m e n t

appe ars  to  be  base d on  two  gram m at ica l  points .
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123 I C C ,  S u b m i s si o n s o n  B e h a l f o f  th e  C l a im a n t s , p .  4 1 .  p a r a.  1 0 2 .

Fir st,  t hey  con tend  tha t i n  o rde r t o  in te rp re t t he  ph rase  " tr ac t s u rr e n d er e d ”

prope r ly , on e m ust loo k to w here  the  su rren de r tak es p lace  - in  a  g ramm at ica l

sense . They  a rgue  tha t  t he  “ su rrende r s  a ri s e”  from the  Su r rende r  c lause  and  no t

f ro m  the  M etes  and  Boun ds  desc r ip t ion . The re fo re , t h ey  s u b m i t t h e s u b s eq u e n t

re fe rence  m us t  be  to  a ll  the  l and  su r rende red  by  the  Sur rende r  c lause .

S e c o n d , t hey  a rgue  tha t t he  p rope r g ramm at ica l co ns truc tion  of th e tre aty

is  tha t the  M etes  an d B ou nd s d esc riptio n a nd  the  B lan ke t E xtin g u i sh m e n t

c lause  are b oth s ub para grap hs o f the S urren der c lau se. Th i s  con ten t ion ,  t hey

say,  i s  suppo r ted  by the  sen tence  s t ructure  and  gram m ar  of  the  three  c lauses :

[I]n  fact  the y are n ot pro per s e n t e nces  wi thou t  one  ano the r  -  (a )
[the  Sur rende r  c l ause ] l acks  an  ob jec t,  and  (b )  [the  M etes  and
Bou nds  desc r ip tion ]  and  ( c )  [t he  B lanke t E x t in g u i sh m e n t  c l ause ]
l ack a su bje ct a n d a  ve rb) .  Put  ano ther  w ay,  the  m ain  c lause
incorpora te s  t he  su rrende r  c lauses  by  r e fe rence .123

Th us,  claim ants '  co un sel say ,  the B lank et E xting uish m ent c lause  is  a pa rt

o f the  clau se d esc ribin g w hic h la n d s  a re to  be  su rren de red . T he refo re th e

H a r v e s ti n g R igh ts cla us e, w hic h re fers  to th e "tr act s urr en de red ," m us t by

def in i t ion  apply  eq ual ly  to  both  the  sp eci f ic  and the  b lan ket  surrend ers .

It is  ou r  v i ew tha t  t he  s truc tu re  o f t hese  pa rag raphs  in  the  tr ea ti e s  makes

it clea r tha t the  refe ren ce in  the  H arv estin g R ig h t s  c lause  to  the  " tr ac t

su r rende red a s  h er e to fo r e  d esc ribe d"  ap plie s to  all lan ds  su rren de red  by  the

D e n e s u li n é und er  the  t rea t ies . A l t h o u g h  th e r e is so m e m erit in  the  su bm issio ns

o f C an ad a o n th is p oin t, tho se a rgu m en ts are  no t su pp orte d b y e ithe r the

g ramm ar o r  th e  la n g u a g e of  the  t rea t ies . Fu r the rmore ,  t he  Sur rende r  c lause  and

the  B l a n k e t E x t in g u i sh m e n t  cl au se b oth  state , in id en tical la ng ua ge , tha t the

I n d ia n s a re  su r rende r ing  "a l l t he i r r i gh ts ,  ti tl e s  and  privile ge s w ha tso ev er"  to

the  lands  desc r ibed  in  the  M etes  and  Boun ds  c l ause  and  to  "a ll  o the r l ands

w he rev er s itua ted ."

In  ass ess ing  the  lan gu ag e o f the  trea ties a nd  in li s te n in g  to th e

s u b m i ss io n s of c ou ns el, w e fin d th at th e in terp reta tion  off ere d b y C an ad a is  n o t

the  pre ferre d c on stru ctio n. W e fin d th at a r eas on ab le in terp reta tion  of th e

wr i t ten  t ex t  o f t he  t rea t ie s  i s t ha t t h e r ig h t  to  h u n t , f i sh ,  and  t r ap  was  in t ended
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124 T he  ev ide nc e  b efo re  th i s  in qu i ry  h as  be en  m or e  fu l ly  se t  ou t  in  P ar t  I I .  Th is  se c t io n  i s

m ea nt  s im ply  to  h igh l igh t  so m e o f  the  m or e  p er t in en t  f ind ing s  o f  fac t .

b y  the  pa rties to  ap ply  to a ll the  trad ition al lan ds  of th e  D enesu l iné ,  regardless

o f wh e the r  they  w ere  loca ted w ithin  the  M etes  an d B ou nd s d esc riptio n o f the

trea ty  o r  w h e th e r  th e y  w e r e l an d s  s u rr e n d ered  unde r  the  B lanke t

E x t in g u i sh m e n t  clau se. N o d istinc tion  is m ad e in  the  trea ty  H arv estin g R igh ts

c lause  betw een these  lan ds .

T o  ag ree wi th  Canad a  wo u ld  mean  tha t , i f  se t tl emen t  and  o the r  ac t iv i t ie s

in  the  m etes  an d b ou nd s lan ds  w ere  so m ed ay  to e nc om pa ss a ll t h o se  la n d s , a n d

if those  sam e lands  are  the  o nly  lands  w h ere  the  D enesu l iné  could  ex erc ise

the ir ha rves t ing  r igh t s , t hen  the  effe ct w ou ld  be  that  the  D enesu l iné  wo uld  lose

f o re v er  t he i r mean s  o f  l ive l ihood ,  wh ich  w as  based  on  hun t ing ,  f ish ing ,  and

t ra p p in g . In  ou r  v i ew i t  is  i nconce ivab le  t h at  su c h  a  r es u lt  w a s  in t en d e d  b y

C a n a d a  o r  t ha t t he  Denesu l iné  wou ld  have  eve r  ag r e ed  t o  suc h a  po ten tially

d e v a s ta ti n g arra ng em en t. T his  is cle ar fro m  the  his toric al ev ide nc e, to  w h ic h

w e  n o w  t u rn .

The Relevant Historical Evidence124

W e n o w  c o n side r  th i s  in t e rp re ta t ion  o f  t he  t rea t ie s  i n  li gh t  o f  the  h i s to ri ca l

ev idence . W e fin d th em  to b e c on siste nt. W e w ill ex am ine  the  ev ide nc e in  tw o

par ts . F i rs t ,  we w i l l conside r  the  cond uct  and  representa t ions  of  the  p ar t ies  up

to  the  n e g o tiatio n a nd  sig nin g o f the  trea ties. S eco nd , w e w ill ex am ine  the

co nd uc t of th e p artie s afte r the  trea ties w ere  co nc lud ed , up  to th e p rese nt.

W e were  adv i sed  at th e  ou tset o f this  inq uiry  tha t the  fac tua l qu estio n o f

wh e the r o r  n o t t h e D enes uliné  carried  ou t harv esting  activit ies n orth o f 60 º

latitu de  is n ot in  dis pu te. A t the  co m m en cem en t of th is in qu iry, c ou ns el fo r this

Co m m iss ion se t  out  the  agreem ent  as  fo l low s:

[ T ] h ro u g h  t h e a g r ee m e n t o f  c o u n se l o n  b e h a lf  o f t h e g o v e r n m e n t
a n d  for the  A thab asca  D ene suliné ,  the issu e of h arve sting ri g h ts
no rth  of  60 º   i s  not  in  d ispute .  In  o ther  w ords  . . .  i t  w ill  n o t  b e
nec essary  (fo r the  C om m issio n) to  inq uire  into  h o w  f a r  b ey o n d  th e
bo un dary  or th e so uth ern  bo un da ry o f the  N orth w est T errito rie s  th e
Athabasca  D en esu liné  ha ve  ex erc ised  the ir righ ts  in  the  pa st. It is
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125 IC C , A th ab as ca  D en es ul in é T re aty  H ar ve st in g R ig ht s  In qu iry  ( t ra ns cr ip t) ,  M ay  10 ,

1 9 9 3 ,  p .  9  ( M r .  W i l l ia m  H e n d e r s o n ) .

und i spu ted  that the re  w a s  s ig n i fi ca n t us e th at it d ates  ba ck  into  the
mis t s  o f  h is to ry  and  tha t  it  con t inues  today .125

Conduct prior to the Treaties

W e have  r eached  the  follo w ing  co nc lus ion s ba sed  up on  ou r rev iew  of th e fu ll

body  o f  h i s to r ica l  ev idence :

• Canad a ' s ob jec t ive  w as  to  secu re  a  spec i fi c  tr ac t o f  l and  fo r  se t tl emen t

and o ther  purpo ses .

• T h e  ob jectiv e o f the  D en esu liné  w as to  pro tect th eir tra ditio na l w a y  o f

l if e .

• T h e  Den esu l iné  w ere  ex t r eme ly  apprehens ive  abou t  en te r ing  in to  t rea t ie s

f o r f ea r  tha t  t he ir  t rad i t iona l  way  o f  l if e , i nc lud ing  hun t ing ,  f ish ing ,  and

t r app ing ,  wou ld  be  j eopa rd ized .

• T o  a s su a g e  th e  c o n c er n s o f  t he  Denesu l iné , o ra l  a ssu rances  were  g iven

b y  the  T rea ty C om m issio ne rs th at th e D en esu liné  w ou ld be " as  f re e to

hu nt a nd  fish , afte r th e T rea ty a s if th ey  ha d n ev er e nte red  into  it."

• T h e r e  is  n o co ge nt e vid en ce th at th e T rea ty C om m issio ne rs at a ny  tim e

told  the  D en esu liné  tha t the ir righ t to  h u n t , f is h , a n d  tr a p  w o u ld  b e

res tr i ct ed  to  a  spec if i c geograph ica l  a r ea .

T h e  thru st o f the  C row n's a rgu m en t is tha t the  D enesu liné  de libe rate ly

g a v e up  a l l of th eir tra ditio na l hu ntin g, fis hin g, a nd  trap pin g  terri tory in re turn

f o r the  cer tain ty o f trea ty h arv estin g rig hts  w ithin  a  sm aller  are a, n am ely, th e

area  def ined  in  the  M etes  and B oun ds  desc r ip t ion conta ined  in  the  t rea t ies .

In  ou r vie w  this  is n ot a  rea so na ble  co ns truc tion  of  the  evide nce b ecause

the  m etes  an d b ou nd s are a is n ot o nly  sma l l e r  than  the  fu l l t r ad i t iona l  l and  a rea ,

b u t it w as n ot w he re th ey  hu nte d c arib ou . It is u nlik ely  tha t a  peop le  know n as
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126 F o r  e x a m p l e , i n  1 9 3 5  t h e  I n d ia n  A g e n t  f o r F o n d  d u  L a c  n o t e d  t h a t t h e  b a n d  " tr a p

a lm os t  ex c lu s iv e ly  in  th e  B ar re ns  an d  l iv e  in  t en t s .  T he i r  fo od  i s  l a r ge ly  f i s h  a nd  w i ld

g a m e .  T h e y  d o  n o t  h a v e  m u c h  c o n t a c t w i t h  o t h e rs , c o m i n g  to  t h e  T r a d i n g  p o s ts  a t

T re aty  t im e a nd  at  N ew  Y ea rs ."  H .W . L ew is  to  S ec re tar y,  In di an  A ffa irs ,  N A , R G

1 0 ,  v o l .  6 9 2 1 ,  f i le  7 7 9  /  2 8 - 3 ,  p a r t  3  ( I C C  D o c u m e n t s ,  p .  5 1 2 ) .
127 I C C ,  S u b m i s si o n s o n  B e h a l f o f  th e  G o v e r n m e n t  o f C a n a d a , p .  2 6 .

the  "C a r ib o u E ate rs"  w ou ld h av e a gr ee d to  this  arra ng em en t. In  ad ditio n, w e

n o t e tha t  the  m e tes  and  bounds  a rea  p rov ided  n o  r e a l gu ara nte e fo r the

D e n e s u li n é s ince those  l ands  were  sub jec t t o  the  Crown ' s  righ t  to  t ake  them  u p

fo r  s e tt lemen t  and  o the r  pu rposes  - t o  t he  exc lus ion  o f  t he  Denesu l iné .

T a k i n g into  acc ou nt a ll the  ev ide nc e su rro un din g th e n eg otia tion  of th e

t rea t ies , an d th e ad he sio ns  to th os e tre aties , w e co nc lud e th at th e p artie s d id n ot

i n te n d  to  lim it trea ty h arv estin g rig hts  t o  the  lands  desc r ibed  in  the  M etes  and

B o u n d s desc r ip t ion  in  the  t rea t ie s .  No  d i s t inc t ion  was  m ade  be tween  l ands

surre n d e red unde r  the  M etes  and  Boun ds  desc r ip t ions  and  l ands  su r rende red

under  the  B lanke t  Ex t ingu i shmen t  c l ause  fo r  t he  purp oses  o f  d e fi n in g  t h e

ter r itor ia l  scope of  Ind ians  t rea ty  harves t ing r ights .

Post-Treaty Conduct of the Parties

T h e  pa rties a cce pt th at a fter th e sig nin g o f T rea ties 8  an d 1 0, th e D en esu liné

c o n ti nu e d  to hun t ,  fi sh ,  and t rap  throu gho ut  the i r  t radi t ional  ter r itor ies ,

inc lud ing  the  l an d s  n o rt h  o f 60 º , as th ey  ha d fo r m an y g en era tion s b efo re th e

tr e a ti e s w ere  sig ne d. T he  ev ide nc e als o c on firm s th at th e G ov ern m en t of

C a n a d a  kn ew  at all tim es th at th e D en esu liné  c o n tinu ed  to m ak e th eir

live liho od  f rom  the  lands  a n d  reso urc es n orth  of th e 6 0th  pa ralle l afte r the

t r ea t ie s  were  s igned .126

I n d e ed , i t i s a c k n o w l e d g ed  b y  C a n a d a tha t the  claim an ts co ntin ue  to th is

day  to r ely  on  tho se tr ad ition al la nd s fo r th at p ur po se. T he refo re, C a na d a

subm its :

[ T ] h e m ere  fac t tha t the  C laim an ts h av e co ntin ue d th eir h arv estin g
ac t iv i t ie s  on  their  claim ed trad it ional h arv esti n g  l an d s  a ft er  th e
s ig n i n g o f t he  t rea t ie s  does  no t  mean  tha t  t hey  have  b e e n  c ar ry in g
on  tho se a ctiv ities p urs ua nt to  an y tre aty r igh t.127
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128 I b id . , p .  2 6 .
129 I C C ,  S u b m i s si o n s o n  B e h a l f o f  th e  C l a im a n t s , p .  4 3 ,  p a r a.  1 0 7 .
130 I b id . , p .  3 0 ,  p a r a 8 1 .

There fo re , t he  i ssue  fo r  th i s  Com miss ion  to  cons id e r  is  t he  source o f  th e

r igh ts  be ing  exe rc ised  by  the  Denesu l iné .

C a n a d a  subm i ts  t ha t ha rve stin g a ctiv ities a re e xe rcise d p urs ua nt to  trea ty

righ ts  w h e n  t h e  h a rves ting  occur s  wi th in  those  l ands  desc r ibed  by  the  M etes

a n d  B ou nd s d esc riptio n in  the  trea ty , bu t tha t an y h arv estin g rig hts  be ing

ca r r ied  on  ou t s ide  tha t desc r ip t ion  a re  "r igh ts "  wh ich  "appea r"  to  be  "de r ived

fro m  fed era l or  terri tor ial le gis latio n." 128

The  c l a iman t s  s ay :

In  the  p re sen t ca se ,  the  ev idence  o f  [ the ] h i s to r i ca l co n t e x t is
o v e r w h e lm i n g : bo th  the  Trea ty  Com miss ione r s  and  the  D e n e s u liné
u n d e r st o o d tha t the  D en esu liné  w o u l d  b e  en titled  to e xe rcise  the ir
trea ty  r igh ts  t h roughou t  a l l t he i r t r ad i t iona l  l ands . The  C la im an ts
w ill no t rep eat th e ev id e nc e d iscu sse d in  Pa rt II ab ov e, b ut a ll of
tha t ev idence  app l i e s eq u a l l y  to  t h e p r e se n t a r g u m e n t b y
d e m o n s t ra ti n g the m utua l und erstan ding  of the  part i e s tha t the
D e n e s u li n é co uld  co ntin ue  to  h u n t , f i sh  and  t r ap  a s  t hey  a lways
h a d .129

T he  claim an ts fu rthe r su bm it tha t:

G o v e r n m e n t rec ord s fro m  prio r to th e co m m en cem en t of th is
dis pu te  dis clo se th at C an ad a h as c on siste ntl y  a ck n o w l e d g e d  th e
Trea ty or a bo rigin al rig hts  of th e D en esu lin é / C h ipewyan
t h ro u g h o u t t he i r t r ad i t iona l  l a nds ,  and  has  a t  va rious  t imes
encouraged  a n d  p r o m o t e d  th e ir  u se  o f the se a rea s n orth  of th e 6 0th
para l le l  in  the  No rthwe st  Terr i tor ies .130

T h e  ev idence  show s  tha t a f te r  the  e s t ab li sh m e n t  o f provinc ia l b o und ar ies ,

reg ula tory  reg im es w ere  intro du ced  resp ectin g  g a m e  a n d  f is h . A n d ,  a lt h o u g h

these  reg ula tory  reg im es te nd ed  to c urta il the  ha rve stin g activ itie s  o f t h e

D e n e su lin é , it is also  clea r fro m  the  his toric al re co rd th at th e D ep artm en t of

Ind ian Af fa i r s and  o the r  f ede ra l depa r tmen t s  p romo ted  and  e n co u r a g ed  t h e

cla iman ts '  harves t ing ac t iv i t ies  in  the  N orthw est  Terr i tor ies .

It i s  our  v iew  that  Can ada 's  su bm issio ns  tha t  such  r egu la to ry  schem es

" c o n fe r re d " hu nting , f ishing , and  trapp ing p rivilege s are n ot pe rsua sive.  In

effe ct,  Canad a  says  tha t i f  the  c l a iman t s  had  t rea ty  righ t s , t hey  wou ld  no t  have
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131 I C C .  S u b m i s si o n s  o n  B e h a l f  o f  t h e  G o v e r n m e n t  o f  C a n a d a .  p . 2 4 .  O r i g in a l  e m p h a s i s .

had  to  obta in  l icences  as  they  did  and  as  th e y  c o n ti n u e t o  d o  p u rs u a n t t o  th e

"B ou nd ary  A  L icen sin g S ch em e" in  pla ce in  the  N or thw est T errit or ies. A t the

same  t ime,  the  eviden ce sho w s th a t the sam e licen sing  requ irem ents w ere

imposed  on  those  Ind ians  wi th in  the  M etes  and  Boun ds  desc riptio n  a rea  se t

for th  in T rea ty 8 , an  are a th at ex ten ds  w ell in to  the  Nor thwes t  Te r r i to r i e s ( l ands

no rth  o f  t he  60 th  pa ra ll e l) .  We  fa i l t o  s ee  how such  a  scheme ,  i n  th e  f ac e  o f t h e

ev idence , supp or ts  Can ada 's  subm iss ions , a n d , a c c o rd i n g ly , c a n n o t ag ree  w ith

them.

T h e  D epa rtm ent o f Ind ian A ffairs w as a t all tim es a w are  tha t the

D e n e s u li n é oc cu pie d, h un ted , fish ed , an d tra pp ed  no rth  o f the  60 th p ara llel. W e

find  no  ev idence  to  suppor t  t he  conc lus ion  tha t  T rea t ie s  8  and  10  w e re

in t e rp re t ed by  the  off icials  of C an ad a to  lim it the  trea ty h arv estin g rig hts  of th e

D e n e s u li n é to  l ands  wi th in  the  M etes  and B o u n d s  descr ip t ions  of  the  t rea t ies .

W e a re  s truck  by  the  f r equ e n c y  w i th  w hic h th e h isto rica l rec ord  sh ow s th e

G o v e r n m e n t o f  C a n a d a  as  re c o g n iz in g  t h o s e  l a nd s  b e in g  u s e d  o u ts id e  th e

t r ea t ie s  as  the  Den esu l iné ' s  " tr ad i ti ona l  lands"  o r  " t e rr i to ry"  o r  t rad i t iona l

h u n t in g  gr ou nd s."  C a n a d a  n o w ,  in  e s se n c e , a s k s us  to g ive  no  sig nific an ce to

its  r epea ted us e o f su ch  term s. C ou ns el fo r C an ad a su bm it tha t the re is n oth ing

in  the h istorical  rec ord  to su gg est that  C ana da e ither ex pres sly or b y

im plic atio n  acknow ledged  “tre aty r igh ts” in  the  N orth w est T errito ries. T he ir

subm iss ion is :

W hile  Canad a  may  h ave  encouraged  a n d  p r o m o t ed  t h e D e n e s u li n é
h a r v es ti n g ac t iv i t ie s  i n  the  N W T,  Canad a  has  neve r  r ecogn ized ,
p rom oted  o r  de fended ,  a s  is  a l leged  by  the  C la iman t s ,  any  treaty
rights to h arv est o uts ide  of th e m etes  an d b ou nd s d esc riptio ns  in  the
t rea t ies .131

W ith  r e spec t,  we  c a n n o t co m ple tely  ag ree  w ith C an ad a's s ub m issio n. T he

h i s to r i ca l ev ide nc e d em on strate s q uite  clea rly  tha t  the  G overnm en t  o f  Canada ,

a n d  the  D epa rtm en t of I nd ian  A ffairs  sp ecif ically , no t on ly en co ura ge d th e

D e n e s u li n é t o  u se th e cla im  are a fo r ye ars a fter th e tre aties  w ere  sig ne d, b ut,

wh eneve r  there  w ere  a t temp ts  to  c ur tail  th e e xe rci se  of  th e D en es ul in é's

h a r v es ti n g ac tiv ities, th e G ov ern m en t of C an ad a, alm os t w itho ut e xc ep tion ,
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132 H .L .  Fra se r ,  R C M P,  to  Jas  R i tch ie ,  R C M P,  J u ly  14 ,  19 25  [no  f i l e  re fe re nc e  a va i lab le ]

( I C C  D o c u m e n t s .  p .  4 6 0 ) .
133 I C C  A f f i d a v i t s  T a b  B ,  M o r r i s o n ' s  a f f i d a v i t  a t  p a r a .  8 . 1 3  r e f e r r i n g  t o  a  l e t t e r  f r o m

J o h n  F .  L e s l i e ,  C h i e f ,  T r e a t i e s  a n d  H i s t o r i c a l  R e s e a r c h  C e n t r e ,  I n d i a n  a n d  N o r t h e r n

A f f a i rs  C a n a d a ,  t o  R a l p h  A b r a m s o n .  D i r ec t o r,  T A R R ,  M a n i to b a ,  w h i c h  s t a te s  th a t

" th e  q ue s t io n  a s  to  w he the r  T rea t ies  8  an d  1 0  e x t in gu ish ed  hu nt in g  r ig h t s  no r th  o f

60 º   w as  su bm i t ted  to  L eg a l  S erv ice s  fo r  rev iew .  Th is  re v ie w ,  a lo ng  w i th  a  sep ara te

h i s to r ic a l  in qu i ry ,  h as  no w  be en  co m ple ted .  I t  i s  th e  c on c lu s io n  o f  L eg a l  S erv ice s

t h at  th e  T r e at ie s  d id ,  i n d ee d , e x ti n g u is h  th e  r ig h t s o f  th e  I n d ia n s  c o n ce r n ed ,  n o r th  o f

th e 6 0t h p ar al le l ."
134 S ee  IC C , Su bm iss io ns  on  B eh alf  of  th e G ov er nm en t  o f  C an ad a,  p .  14 .

rose  to  de fend  the ir  exe rc ise  o f  these  r igh t s .  In  i t s de fense  o f  the  exe rc i se  o f

the ir r i gh ts ,  Canada  r e fe rr ed  to  them  as  t rad i t iona l  r igh t s .  Canada  he ld  tha t  any

inte rfer en ce  w ith th os e rig hts  "c on trav en es th e tre aty ." 132

It w a s  n o t  u ntil  Ju ne  8, 1 98 9, th at th e G ov ern m en t of C an ad a to ok  a

d i ff e re n t po sition . O n th is d ate  the  D epa rtm ent o f Ind ian a nd  N orthe rn A ffairs

f i rs t i n fo rmed  the  Den esu l i n é  tha t  t he  B lanke t  Ex t ingu i shm en t  c lause  was

b e in g  inte rpr eted  to e xtin gu ish  the ir ha rve stin g rig hts  o u t si d e t h e l ands  de f ined

in  the  M etes  and B oun ds  desc r ip t ions  of  the  t rea t ies .133

In  o u r  v ie w ,  th e  s u b s eq u e n t c o n d u c t o f the  pa rties  is n ot c on clu siv e, b ut

i s  cons is t en t w i th  the  in te rp re ta t ion  o f  t he  t rea t ie s  we  hav e  adop ted .

ISSUE 3: DOES CANADA HAVE A LAWFUL OBLIGATION?

3 H as Canad a  b reached  i ts  l awfu l  ob l iga t ion  to  the  c l a iman ts  u n d e r  th e

Sp ecif ic C laim s P olic y b y fa iling  to re co gn ize e ithe r tha t:

 a ) the  geograph ica l  scope  o f  t he  t rea t ie s  ex tends no rth  o f  6 0 º l a ti tude ;

o r  t ha t

b ) the  c la im a n t s  h av e  trea ty h arv estin g rig hts  no rth  o f  60 º  l a ti tude? 134

 

H a v i n g f o u n d  p re v io u s ly  u n d e r I ss u e 1  t h at  th e  g e o g ra p h ic a l s c o p e o f  th e

trea tie s  does  no t  ex tend  ou t s ide  the  M etes  and  Boun ds  desc r ip t ion  con ta ined

in  the  tr ea ti e s , i t f o l low s  tha t t he  answer  to  a )  above  mu s t  be  no .

H a v i n g f o u n d p rev ious ly  unde r  I ssue  2  tha t  the  c l a iman t s  do  have  trea ty

ha rvesting  righ ts o uts ide  the  M etes  an d B ou nd s d esc riptio n c on tain ed  in th e

t r ea t ie s  no rth of 6 0º lati tud e,  w e no w  exa m ine if  the  failure  to  r ecogn ize t h o se
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135 S e e  Ib i d .,  p .  9 .
136 S e e  I b i d .,  p . 7 .  E m p h a s i s a d d e d .
137 S e e  Ib i d .,  p .  9 .
138 S e e  Ib i d .
139 Se e  Ib id . ,  p .  10 .  Th ey  say ,  "T he  C la im an ts  h av e  c an did ly  a dm i t ted  tha t  th i s  m at te r

do es  no t  inv o lv e  m on eta ry  lo ss . "  Fu r the r  on  the y  c on c lu de  tha t  " th e  c la im  of  th e

A tha ba sc a  D en es u l in é  i s  c lea r ly  o ne  no t  co n te m pla ted  by  the  Sp ec i f ic  C la im s  P ol ic y

an d c on se qu en t ly , .  .  .  c an no t  fa l l  w ith in  th e C om m iss io n 's  ju r isd ict io n."

righ ts  by  Can ad a can  or  sh ou ld b e re dre sse d th rou gh  the  Sp ecif ic C laim s

process .

C a n a d a  s u bm its tha t w ha t the  claim an ts are  see kin g fr om  this

C o m m i s si o n i s  no t  a  va lida t ion  o f  any  " sp ecif ic cla im " as  pre scrib ed  in

Outstanding Business,  bu t  ra the r a form  of declaratory relief.135 T h i s , t h ey  s a y,  ta k e s t h e

cla iman ts ' req ue st o uts id e  t h e  s c o p e  o f  t he  Po l icy  "a s  i t does  no t  i nvo lve  an

outstanding lawful obligation." 136 T h e  P o l ic y , C a n a d a  s u b m its ,  " env is ions  in s t ead

n e g o tiatin g  claim s w he re ... C an ad a m ay  ha ve  bre ach ed  a law ful o blig atio n

w hic h it o w es to  an  In dia n B an d r esu lting  in s om e lo ss to  tha t B an d." 137

A s w e  f o ll o w  C a n a d a 's  a rg u m e n t , i t sub m its that  f ind ing a  brea ch o f a

l aw f u l o b l ig a ti o n does  no t  i n  and  o f  i ts e l f g ive  r is e  to  a  spec if i c c l a im as  se t  o u t

in  Outstanding Business.  The re  i s,  it  s ays,  the  fu r the r and  necessa ry  r equ i remen t

tha t co m pe ns atio n in  the  na ture  of " lan d a nd /or m on ey " m us t be  ap pa ren t.138 P u t

ano the r w ay , C anada  subm i ts  t ha t,  even  i f t h i s Com miss ion  were  to  f ind  tha t

C a n a d a  is in  bre ach  of a  law ful o blig atio n, th e S pe cific  C laim s P olic y  c a n n o t

ass is t the  claim an ts sin ce m on ey  or la nd  or b oth  is  n o t  th e  r eq u e s te d  ( o r actu al)

settle m en t resu lt.139

In  sum m ary, the  G ov ernm ent o f C a n ad a su bm its tha t this C om m issio n

sh ou ld  find  th at the c laim  of the  D ene suliné  is  no t a pro per c laim  for

n e g o ti at io n  p u r su a n t t o  Outstanding Business for  the  fo l low ing reason s:

1 . T h e  Po licy r eq uire s th at th e G ov ern m en t of  Canad a  mu s t  be  in  b reach  o f

a  law ful o blig atio n b efo re a  sp ecif ic cla im  can  be  va lida ted  as a  sp ecif ic

claim  for  ne go tiatio n.

2 . Even  if the re is f ou nd  to  be  a b rea ch  of a  law ful o blig atio n o n th e  p a r t o f

C a n a d a , t he re  mus t  a lso  be  dam ages  wh ich  can  be  quan t i f ied  in  e i the r

m o n e y  o r  la n d  o r  b o th .



Athabasca  Denesuliné R eport 5 6

140 Outstanding  Business ,  p .  1 9 .
141 I b id . , p .  2 0 .

3 . T h e  claim  in is s u e  h ere d oes  no t m eet the  requ irem ents o f either 1  or 2

above .  T h e  c la im a n t s  ar e  se e k in g  declaratory relief unde r  the  Po l i cy , wh ich

c a n n o t b e  g r an t ed .

W e p ropose  to  dea l  w i th  each  o f  the  above  sub miss ions  sepa ra te ly  and

in  the  o rde r s e t  ou t  above .

Breach of a Lawful Obligation

W e are  of  the  v iew  that  mo st  par t ies  to  the  reso l u ti o n  o f claim s th rou gh  the

G o v e r n m e n t of C an ad a's S pe cific  C laim s P olic y  s p e n d  co n s id e r ab l e t im e  a n d

att e n ti o n on  w he the r  o r  no t  the  gove rnm en t  has  "b reached"  some  " l awf u l

o b l ig a ti o n ."  Canad a ' s s u b m i ss io n s  re s p ec ti n g this  pa rticu lar c laim  de m on strate

that  i t adhe res  to  that  l ine  of  th ink ing and  analys is .

R e m a i n i n g m ind ful th at th e  P o l ic y  m u s t b e  r ea d  a s a  w h o l e , w e  h a v e

under t aken  a  c a re f u l rev iew  of th e liter atu re, in clu din g Outstanding Business,

r e la t ed gov ernm ent  pub l ica t ions ,  and  coun sels ' subm issions  bo th  wr i t ten  a n d

ora l. H av i n g  d o n e s o , w e are u nab le to co nclu de th at a "b reach " of a  law ful

o b l ig a ti o n i s n e c e ss a ry  in  t h is  case  to estab lish a v alid claim . Th e l i terature

s t a te s  th at th e  "p rim ary  ob jectiv e [o f go ve rnm en t] w ith re sp ect to  sp ecif ic

cla im s is to  dis ch arg e its la w fu l ob liga tion ." 140

M or e sp ec ifica lly, Outstanding Business state s th at:

T h e  go ve rnm en t's po licy o n s pe cific  claim s is th at it w ill r ecogn ize
c laim s  by In dian  ban ds w hich  disclo se an  ou tstand ing " law ful
ob l iga t ion" ,  i.e., an  ob liga tion  de r ived  f rom  the  l aw  o n  t h e p a r t o f
the  fed era l go ve rnm en t.
 A  law ful o blig atio n m a y  a r is e  in  a n y  o f t h e follo w in g
circum stances :

i) T h e  n o n-f ulf i lmen t  o f  a  tr ea ty  o r  ag reemen t  be tween
I n d ia n s  an d  t h e C r o w n . 141

W e a r e u n a b le  to  f in d  th a t  i n  th e  c ase  o f  "non- fu l fi lmen t  o f  a  tr ea ty  o r

ag ree m en t,"  the  on ly tim e a c laim  m a y  b e  co ns ide red  for  ne go tiatio n u nd er th e

Po l i cy i s w h e r e  th e  G o v e r n m e n t  o f C ana da m ust f irst  be  in "b reach " of a  law ful
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142 A l t h o u g h  t h e  Federal Policy for Settlement of Native Claims,  p .  2 9 ,  s t a te s  th a t  " [ t ]he  Sp ec i f ic

C la im s  P ol ic y  d oe s  n o t  a cc ep t  c la im s  w he re  a c t io ns  ha ve  no t  be en  in  b rea ch  of  th e

f e d e r a l  g o v e r n m e n t ' s  la w f u l  o b l i g a t io n s . " '
143 I C C ,  S u b m i s si o n s o n  B e h a l f o f  th e  C l a im a n t s , p .  4 4 ,  p a r a.  1 1 4 .
144 I C C ,  S u b m i s si o n s f ro m  C o u n s e l f o r t h e P a r ti ci p an t s ( tr a n sc r ip t ),  S e p te m b e r  1 7 ,

1 9 9 3 ,  v o l . 1 ,  p p .  1 5 1 - 5 5 .
145 I C C ,  S u b m i s si o n  o n  B e h a lf  o f t h e C l a im a n t s , p .  4 5 ,  p a r a.  1 1 5 .
146 S e e  Constitution Act, 1982;  R. v. Sparrow,  [ 1 9 9 0 ] 1  S C R  1 0 7 5 , 7 0  D L R  ( 4 th )  3 8 5 , [ 1 9 9 0 ] 3

C N L R  1 6 0 .
147 Attorney General Ontario v. Bear Island Foundation,  [ 1 9 9 1 ] 2  S C R  5 7 0 , 8 3  D L R  ( 4 th )  .3 8 1 ,

(1 99 1]  3  C N L R  79 .  B oth  the  C ro w n a nd  the  C ou r t  ac ce p te d  th a t  t r e a ty  ob l iga t ion s

w ere  f idu c ia ry  d u t ie s .  W he re  th e  C ro w n fa i l ed  to  c om ply  w i th  s om e o f  the  t rea ty

ob l iga t ion s ,  th e  c ou r t  he ld  th a t  [ th e  C ro w n]  th ere by  bre ac he d  i t s  f idu c ia ry  o b l ig a t io ns

t o  th e  I n d ia n s ."

o b l ig a ti o n .142 T he  first ste p re qu ired  by  the  Po licy in  this  cas e is to  de term ine

wh e the r C a n a d a  h a s a n  o u ts ta n d in g  l aw f u l o b l ig a ti o n in th e c ircu m stan ce s. W e

adop t  the  subm iss ion of  the  c la ima nts :

In  ord er to  esta blis h a  va lid c laim  for  ne go tiatio n u nd er th e  Po l i cy ,
the  C laim an ts n eed  to e stab lish  tha t C an ad a h as a n o uts tan din g
l aw f u l obl igat ion,  w hich m ay ar ise  f rom ,  amo ng o ther  th ings ,  the
" n o n - fu l fi ll m e n t of a  trea ty ag ree m en t be tw een  Ind ian s  a n d  th e
C r o w n . " 143

B o t h  the  claim an t s  a nd C an ad a ag ree  tha t the  claim an ts are  co ntin uin g

the ir ha rves t ing  ac t iv it ie s ,  a lt hough  they  a re  ac c e p te d  b y C a n a d a  a s r ig h t s o r

p r iv il eges o ther  than t rea ty  r ights .144 The  c l aim a nts  su bm it tha t the  failu re to

recogn ize the  ex isten ce o f a tre aty  righ t "m us t alw ay s am ou nt to  n o n - fu l fi lm e n t

of  the  trea ty." 145

W e d o  n o t de em  it ne ces sary  to e xa m ine  in d etail th e em erg ing  b o d y  o f

l aw  an d th e co ns titutio na l pro tectio n  a f fo rded  to  the  abor ig ina l  and  trea ty rig hts

o f Indians . 146 W e  th i n k  it  su ff ic i en t t o  s ay  tha t  such  cons t it u t iona l ly  p ro tec t ed

righ ts  no w  ha ve  a sig nific an t im pa ct o n ,  a t l ea s t,  gove rnmen t  conduc t  and

po l i cy . T r e a ty  r ig h t s o f  In d i an s  en tail a f idu ciar y o blig atio n  w h i c h , i f b r e ac h e d ,

w ill giv e rise  to g ov ern m en t resp on sib ility an d o blig atio n. 147

A s w e  h ave  fou nd  un de r Issu e 2 , C an ad a h as tre aty o blig atio ns  in th e

mat t e r be fo re u s. C an ad a's  law ful ob liga tion  su rely  m us t inc lud e, at a

m in im u m , the  req uire m en t to  r ecogn ize fo rma l ly  the  t r ea ty  r igh ts  i n  is sue ,  and

to  e n su r e  that th e righ ts of the  D ene suliné  are fu lfi l led,  or,  pe rhap s m ore
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148 W e b e l ie ve  tha t  su ch  a  v iew  i s  co ns i s ten t  w i th  Sparrow,  [ 1 9 9 0 ] 1  S C R  1 0 7 5  a t 1 1 0 5 ,

w h e r e  th e  c o u r t  sa i d : " S . 3 5 ( 1 ) o f  th e  Constitution Act, 1982,  r ep res en ts  th e  c u lm ina t ion  of

a  lo ng  an d  d i f f i cu l t  s t ru gg le  in  bo th  th e  p o l i t i c a l  fo ru m  an d  th e  c ou r t s  fo r  the

c o n s t i tu t i o n a l  r e c o g n i t i o n  o f  a b o r i g i n a l  r ig h t s  . . . S e c t i o n  3 5 0 ) .  a t  l e a s t , p r o v i d e s  a

s o l i d  c o n s t i t u t io n a l  b a s e  u p o n  w h i c h  s u b s e q u e n t  n e g o t i a t io n s  c a n  t a k e  p l a c e .  I t a l s o

af fo rd s  a bo rig in al  p eo pl es  co ns t i tu t io na l  p ro tec t io n a ga in st  le gi s la t iv e p ow er ."
149 Outstanding  Business ,  p p .  3 ,  1 9 ,  a n d  2 0 .
150 I b id ,  p .  2 9 .  E m p h a s is  a d d e d .

spec i fi ca lly , exe rc i sed  w i th in  the  p ro tec t ion  a f fo rded  by  the  Constitution Act a n d

the  l aw . 148

H ow eve r, altho ug h it  is  nec essary  for  a cla im an t to  e s ta b li sh  t h at  C a n a d a

has  a n  o u ts ta n d in g  law ful o blig atio n, th at w ill no t, in  an d o f itself, n ece ssa rily

mean  tha t the re is a  va lid c laim  for  ne go tiatio n  unde r  the  Po l i cy . W e  tu rn  then

to  the  nex t  is sue .

Does the Policy Require Damages Compensable by Land or Money?

Outstanding Business thro ug ho ut its te xt m ak es it c lear  tha t "th e te rm  'sp ecif ic

c la ims '  r e f e rs  t o  c la ims  m ade  by  Ind ians  aga ins t t he  f ede ra l  gove rnmen t  wh ich

rela te  to ... th e fu lfilm en t of  In dia n tr ea ties." 149 The  P o l ic y d oc um en t itself is

div ide d in to s ep ara te  sec tion s th at d irec t Ind ian  claim an ts first to  a  v a li d at io n

process ,  then to  a  se t t lem ent  neg ot ia t ion p rocess .

In  o rde r  t o  a s si s t Ind ian  Bands  and  ass oc iatio ns  in th e  p r e p ar a ti o n
o f the ir cla im s the  gove rnm en t  has  p repa red  gu ide lines p e r ta in i n g
to  t h e s u b m i ss io n  a n d  assessment o f sp ecif ic cla im s an d o n th e
treatment of compensation.  Wh i le  the  gu ide l ines  for m  an  inte gra l pa rt of
th e  g o v e r nm en t's po licy o n s pe cific  claim s, the y a re se t ou t
sepa ra te ly  in  th i s  sec t ion  fo r  ease  o f  r efe rence .150

T w o sep ara te se ts o f gu ide line s, en titled  Su bm issio n a nd  A sse ssm en t of

Sp ecif ic  C l a im s  a n d  C o m p e n s at io n ,  fo l lo w  t h e  a b o v e  st at em e n t . T h e

s u b m i ss io n  gu ide line s co ns ist o f 10  rule s, n on e o f w hic h s tipu lates  or s ug ge sts

tha t a b an d is  r e q u ir e d  to  s h o w  dam ages  in  the  n ature  of  f inancia l  loss  or  loss

o f l an d . T h e  s e c o n d  se t o f gu ide l ines  r e spec ting  com pensa t ion  comm ences  a s

fol lows:

T h e  follow ing c riteria shall  g ov ern th e de term ina tion  of s pe cific
c la im s  c o m p e n s a ti o n :
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151I b id ,  p .  3 0 .  E m p h a s is  a d d e d .152 P u r s u a n t  t o  O r d e r  i n  c o u n c i l  P C  1 9 9 1 - 1 3 2 9 ,  J u l y  1 5 ,  1 9 9 1 ,  t h e  t e r m s  o f  r e f e r e n c e  o f

t h e  In d i a n  C l a i m s  C o m m i s si o n  in c l u d e s : " .. . i n q u i re  i n to  a n d  r e p o r t  o n : a )  w h e t h e r  a

c la im an t  ha s  a  v a l id  c la im  for  ne go t ia t io n  u nd er  th e  P o l ic y  w he re  th a t  c la im  ha s

a l re ad y  b ee n  re jec ted  by  the  M in is te r :  and b )  w hic h  c om pe ns a t io n  c r i t e r ia  ap p ly  in

n eg o tia tio n  o f a  se ttle m en t,  w h er e a  cl ai m an t d isa g re es  w ith  th e M in ist er 's

d e t e r m i n a t i o n  o f  t h e  a p p l i c a b l e  c r i te r i a . "  E m p h a s i s  a d d e d .
153 Outstanding  Business ,  p .  2 4 .
154 I C C ,  S u b m i s si o n s f ro m  C o u n s e l f o r t h e P a r ti ci p an t s ( tr a n sc r ip t ),  S e p te m b e r  1 7 , 1

9 9 3 ,  v o l .  1 .  p .  1 2 0  ( M r .  D a i g l e ) .
155 I C C ,  S u b m i s si o n s o n  B e h a l f o f  th e  G o v e r n m e n t  o f C a n a d a , p .  9 .

 1 ) As  a  general rule, a cla im an t ba nd  sh all b e  com pensa ted f o r
the  los s it h as in cu rred  an d th e d am ag es it h as s uff ere d ... T his
com pensa t ion  wi l l be  based on legal principles.151

In  ou r  v i ew,  the  pro cess,  as  con tem plated  by th e P olicy,  d oes  no t requ ire

the  claim ant b and  to sh ow  dam age s in the  natu re  of  the  los s o f m on ey , lan d, o r

b o t h in  order  to  h ave a  v al id  c la im.  Indeed ,  th is  C o mm ission  has  been

es t ab li shed to  conside r  and inq uire  in to  the  m at ters  of va lida tion  sep ara te  f ro m

the  qu estio n o f co m pe ns atio n. 152

C a n a d a  a r g u es  th a t the la ng uag e of Outstanding Business,  su c h  a s " th e

M in i st e r ... ac ce pts  ... s u c h  c laim s as  are  elig ible  for  ne go tiatio n,"  "th e cla im

a n d  the  typ e o f co m pe ns atio n b ein g s ou gh t," an d " the  crite ria fo r ca lcu latin g

co m pe ns atio n," 153 dem ons t r a te s  tha t the  on ly cla im s w hic h c an  fall w ithin  the

P o l ic y  a re  th o s e  w i th :

some  k ind  o f  l o s s t ha t  is  comp ensab le , t ha t  can  be  ca l cu la ted .154

...
T h e  po l i cy  env i sions  . ..  nego t ia t ing  c la im s ...  res ultin g in

s o m e  l o ss  to  t h at  B a n d . The  . . . Po l i cy  is  des igned  to  comp ensa te  a
c l a iman t  th rough  l and  and /o r  money . 155

W e canno t  ag ree  wi th  Canada ' s  subm issions .  It  may  w e l l be  the  case  tha t

in  m ost  land c la im s, unde r  the  Po l i cy , p rope r  com pensa t ion  wi l l,  o f  necessi ty ,

resu lt i n  co m p e n s a ti o n in  the  fo rm o f  mon ey , lan d, o r bo th, b ut in  so m e cla im s

the  loss  or  dam age m ay w el l  be  com pensa ble  by so m e other  m eans .

T h e  test  is  no t w heth er there  are  d a m a g e s  c o m p e n s ab l e b y  la n d  o r  mo ney ,

b u t , rath er, th e tes t is tha t, to b e elig ible  for  ne go tiatio n, a  claim  m us t show some

loss or damage that is capable of being negotiated under the Policy.  Hav ing  found  tha t
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156 Outstanding  Business ,  p .  3 0 ,  a n d  e ls e w h e r e  i n  th e  P o li cy . T h e  m a n d a t e  o f t h is

C o m m i s s i o n  l s o  s t a t e s  th a t  w e  s h a l l ,  " b y  c o n s i d e r i n g  o n l y  t h o s e  m a t t e r s  a t i s s u e

w h e n  t h e  d i s p u t e  w a s  i n i t i a l l y  s u b m i t t e d  t o  t h e  C o m m i s s i o n ,  i n q u i r e  i n t o  a n d  r e p o r t

u p o n :  ( a )  w h e t h e r  a  c l a i m a n t  h a s  a valid claim for negotiation under the Policy w h e r e  th a t

c l a i m  h a s  a l r e a d y  b e e n  r e j e c t e d  b y  t h e  M i n i s t e r. "  E m p h a s i s  a d d e d .
157 S ee  ge ne ra l ly ,  I C C .  Su bm iss io ns  on  B eh alf  of  th e G ov er nm en t  o f  C an ad a,  p p.  6 11 .

C an ad a  s ta tes  th a t  " the  typ e  o f  rem ed y  w hic h  th e  c la im an ts  a r e  se ek ing ,  be ing

re co gn i t io n o f  r ig ht s  b y a  de cla ra t io n,  is  no t  p ro vi de d f or  in  th is  fo ru m ."
158 IC C ,  "A tha ba sc a  D en es u l in é  T rea ty  H arv es t ing  inq u i ry ,  R ul in g  o n  G ov ern m en t  o f

C a n a d a  O b j e c ti o n ,"  M a y  6 ,  1 9 9 3 .

C an ad a h as a n o uts tan din g o blig atio n to  the  c l a iman t s  in  th i s  ma t te r , we  n ow

e x a m i n e w he the r the  claim an ts  ha ve  su stain ed  a lo ss o r da m ag e th at is c ap ab le

o f  be ing  nego t i a ted  unde r  the  Po l i cy .

W e a re  no t  s a ti s fi ed  tha t nego t i a tion  pu r suan t  t o  the  Po l i cy i s  a  p re sc r ibed

r e m e d y in  th is  ma t t er  g iv e n  tha t the  on ly su bs tan tiated  co m pla int b y th e

claim an ts  in th is p roc ess  is th at C an ad a re fus es to  recognize their  T reaty r i g h t s

no rth  o f 60 º latitu de . T he re is n o e vid en ce b efo re th is C om m issio n th at th e

cla iman ts  are  being p revented  f rom  exerc is ing thei r  t rea ty  harves t ing r ights .

W e believ e the  ph rase "a ccep tanc e of a  claim  for  n e g o tiatio n" 156 f o u n d

t h ro u g h o u t the  Po licy a nd  su pp ortin g lite ratu re  m u s t  mean  som eth ing . Af t e r

car efu lly re vie w ing  the  litera ture  an d lis ten ing  to th e S ub m issio ns  o f  counse l

on  this  po int, w e b eliev e th at it m ean s th e  l o ss  o r d a m a g e  m u s t  b e  ca p a b le  o f

b e in g  neg otiated  un der th e P olicy.  C urre n t l y  th e  Po licy a nd  pro ces s are  ill-

equ ipped  to  dea l w i th  the  Denesu l iné ' s c l a im b ecause ,  in  t he  ma t t e r before  u s ,

there  ap p e a rs  to  b e  no  los s o r da m ag e ca pa ble  of b ein g n eg otia ted  un de r the

Po l i cy .

Are the Claimants Seeking Declaratory Relief?

C a n a d a  su bm its tha t the  claim an ts  in th is ca se a re se ek ing  a  declaration of rights,

wh ich is n ot a  rem ed y th is C om m issio n c an  gra nt. 157 A s  w e  fo llo w  C an ad a's

a r g u m e n t at th is tim e  w e ar e m ind ful o f the  fac t tha t it is a re turn  to th e

c h a ll en g e  f i rs t  advanced  p r io r  to  t h e c o m m e n c e m e n t of this in qu iry,  hea rd b y

this  C o m m i s si o n  o n  M a y  6 ,  1 9 9 3 .158 A t  t ha t  time  w e  r e je c t ed  Canada ' s

c h a ll en g e  and  con clud ed th at this C om m ission  w as p rop erly ex erc isin g its

man da te . W e  then  p roceeded  t h ro u g h  o u r inqu i ry  p rocess .  Tha t  dec is ion  i s s e t
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159 Se e  IC C  O rd ers  in  C ou nc i l .
160 IC C  T ra ns cr ip t ,  vo l .  1 ,  p .  4 .
161 S e e ,  I C C ,  S u b m i s s i o n s  f r o m  C o u n s e l  f o r  t h e  P a r t i c i p a n t s  ( t r a n s c r i p t ) ,  S e p t e m b e r  1 7 ,

1 9 9 3 ,  p p .  1 2  a n d  1 3 .

o u t in  fu ll in A pp en dix  A . W e h av e n ot b een  co nv inc ed  to a lter o ur p rev iou s

d e c is io n .

W e wo u ld  r emind  the  pa r t ie s  t ha t ou r  m anda te ,  a s p re sc r ibed  by  ou r

O rders  in C ou nc il, inc lud es to  "in qu ire in to  and  repo rt  on"  and  "to su bm it [our]

f in d i n g s an d r ec om m en da tion s to  the  pa rties ." 159 D eclarato ry  r e li e f i s  a  jud ic i a l

r e m e d y tha t is  bin din g o n th e p artie s, a  r e li e f we  can no t  g ran t . W e  canno t  mak e

b ind ing  dec i s ions  o f  t ha t  na tu re .

C a n a d a  accep t s  tha t t he  c la iman t s  a re  en ti tl ed to  r ega rd  ce rt a in  condu c t

o f t he  f ede ra l  gove rnmen t  a s  a  re j ec tion  o f  t he ir  c la im .160 T h e  c la im a n t s  h av e

request e d  tha t this C om m issio n in qu ire in to th e re jectio n o f its cla im  by  the

M in i st e r of I nd ian  A ffairs . T hu s, the  claim an ts are  see kin g p rec isely  w ha t this

C o m m i s si o n  h as  b e en  c h a rg e d  w i th  p r o v id i n g .

W e  ag ree  wi th  counse l  fo r Canad a  in  the  fo l lowing  exchange :

C H I E F C O M M IS SI O N E R : A re y ou  tellin g u s th at if th e
D ep artm en t of I nd ian  A ffairs  reje cts th e cla im  on  the  ba sis th at it
is  no t a sp ecif ic cla im , tha t w e d on 't ha ve  an y c ap acity  ... to
conduc t  an in qu iry l ike w e're  d o i n g  h er e ; j u st  o n t h e b a s is  th a t y o u
say it is  no t a sp ecif ic cla im , tha t by  itself is  su fficie nt to  cau se th is
Com miss ion  no t  t o  be  ab le  to  condu c t  an  inqu i ry?

M R . DA IGL E:  No ,  bu t  wha t  Canada  w o u l d  ex p e c t t h e
C o m m i s si o n t o  d o is  t o  look  a t  tha t  c la im and  d ec ide  whe the r  i t has
juris dic tion  to in qu ire in to it. A nd  it  w o u ld  mak e  the  same
a s se s sm e n t  tha t C an ad a d id w he n it firs t su bm itted  to it; it w ou ld
l o o k a t the  Po l i cy  and  see  if  t ha t i s  a  ma t te r  tha t  t he  Po l icy  was
des igned  to  hand le .161

W e th ink  Mr .  Da ig le  has  cap tu red  the  e s sence  o f  ou r  mand a te .

O u r rec om m en da tion  w ith re sp ect to  su bm issio ns  a n d  a rg u m e n t s  o f this

natu re  is  tha t pa rticip an ts to  the  sp ecif ic cla im s p roc ess  sh ou ld e xe rcise  cau tion

les t the y re pla ce th os e tec hn ical a rgu m en ts  tha t ha ve  be en  reje cted  un de r this

process ,  su ch  as lim itatio n p erio ds , w ith w ha t so m e m igh t o b se rve  a s  even

m ore  tech nic al o ne s. jus tice a nd  fairn ess  w ill be  be tter se rve d if a ll pa rties to
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162 Outstanding  Business ,  p .  1 9 .

the  p rocess  adhe re  to  the  sp i ri t and  in t en t o f  t he  Po l icy  cap tu red in Outstanding

Business:

In  o rde r to  m ake [ the  n egot ia t ion]  proce ss e a si er , t h e g o v e r n m e n t
has  n o w  adop ted  a  m ore  l ibe ra l  approach  e limina t ing  som e  o f  the
exis t ing barr iers  to  nego t ia tions . 162 



163 Outstanding  Business .  p .  1 9 .
164 I b id .

PART VI

FINDINGS AND RECOMMENDATIONS

In  Pa rt V  w e d ealt e xte ns ive ly w ith th e p rinc iple s o f trea ty in terp reta tion

a pp licab le  to  c l aims  subm i tt ed  unde r  the  Po l i cy .  We  no ted  tha t we  a re  no t  a

cou rt o f  l aw  a n d  a re  n o t b o u n d  b y  p r inc ip l e s  o f  tr ea ty  in t e rp re t a tion  deve loped

b y  the  cour ts .  T his  is so  be cau se th e P olic y, in  gu ide line  6, s pe cific ally r ejec ts

t echn ica l rule s o f ad m issib ility  w ith re sp ect to  his toric al ev ide nc e. G uid elin e

6  se t s ou t  t ha t " a l l r e lev an t his toric  ev ide nc e w ill be  co ns ide red  an d n ot o nly

ev idence  w hic h, u nd er str ict leg al ru les, w ou ld b e ad m issib le in  a  c o u r t o f law ."

W e note  that  the  D epar tm ent  of  Indian  A ffa i rs  an d  N orthe rn

D ev e lo p m e n t  and  the  Dep ar tmen t  o f  Jus ti ce  a re  bound  by  the  Po l i cy  in

as ses sing  c l a ims ,  a s  a re  we  in  conduc t ing  ou r  inqu i ry .

H a v i n g n o t ed  t h at  w e  a re  b o u n d  b y  th e  P o l ic y  to  co n s i d e r a ll  re le v a n t

h i s to r i ca l ev idence , w e  a l so  e x a m i n e d  th e  c a se  la w  a r g u e d  b y the  pa rties . W e

conc luded  tha t the  law  w ou ld  co m pe l us  to  ex am ine  "ex trins ic ev ide nc e" in  this

m at ter , as  there  i s  am bigui ty  on  the  face  of  the  t rea t ies .

W e wish  to  pay  pa r t icu la r  a tt en tion  to th e m ea nin g o f g uid elin e 6 . W e

b e li ev e  it w as in ten de d to  do  ex actly  w ha t it say s: to require consideration of all

relevant historical evidence when interpreting treaties bearing on specific claims.

A  wo rd  o r  ph rase  mus t  be  cons t rued  in  the  con tex t  o f  the  doc u m e n t  in

wh ich i t  occu rs.  I t  ma kes  sen se to re a d th e ter m s o f a tre aty in  ligh t of th e

w ho le tre aty, a nd  in lig ht o f its h isto rica l co nte xt.

T h e  ob jective o f Outstanding Business is to  pro vid e an  alter na tive  to  the  l aw

co urts  an d to  ad op t "a m ore  libe ral a pp roa ch  elim ina ting  so m e o f the  ex isting

barriers  to n eg otia tion s." 163 T he  go ve rnm en t state s th at "its  prim ary  ob jectiv e

... i s t o  d is c h ar g e its  l awfu l  ob l iga t ion  a s  de te rmined  by  the  cour t s  if  necessa ry .

H ow eve r, n e g o tiatio n  rem ain s th e p refe rred  m ean s o f settle m en t by  the

go ve rnm en t, j u s t a s  i t has  been  gene ra l ly  p re fe r red  by  Ind ian  cla im an ts." 164 T o

fac ilitate  the  pro ces s o f settle m en t by  ne go tiatio n,  t he  Po l i cy  p rov ides  a  proce ss

unde r  w h i c h  c la im s  m a y  b e  b ro u g h t an d d ealt w ith w itho ut  resor t  to  the  cour ts .

I t is w ho lly co ns isten t w ith th at o bje ctiv e fo r the  gove rnm en t  to  fr ee the

process  f ro m  the  technical  ru les  of  ev ide nc e. T ha t is h ard ly su rpr isin g, s inc e th e
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t echn ica l ru l e s o f  ev idence  have  l ed t h e c o u r ts  to  p r o d u c e a  n u m b e r  o f

com pl i cat ed a n d  c o n tr a d ic to ry d ecis ions  on  the  admiss ib i li ty  o f  ex t r aneous

ev idence . In g uid elin e 6 , the  go ve rnm en t ha s so ug ht to  f ree  th e  O f f ic e  o f

Na t ive  C la ims  f rom hav ing  to  s trugg le  wi th  th is  d i f fi cu l t a r ea  o f  law .

S ince  t h e C o m m i s si o n  is  d ir e c te d  by  the  Po licy, w e ar e o blig ed  to

cons ide r the  h is tor ica l  evidence in  see king the  m eaning  of  the  t rea t ies  b e fore

us .

Co unsels '  subm ission  on  ex t r aneous  ev idence  i s b a s ed  o n  c o u r t d e c is io n s

a b o u t how  cour t s  shou ld  tr ea t such  ev idence  in interp reting  treaties.  B ut for  u s

to  acce p t  t h e  cou rts' w ay  of d oin g th ing s w ou ld n ot o nly  be  co ntra ry to  the

ob jec t ives  p r o c la im e d  i n  Outstanding Business, i t  w ou ld  be c on trary to th e term s

a n d  sp irit o f o ur  m an da te. W e are  au tho rize d " to  adop t  such m ethods  . . .  as  we

may  co ns ide r  exped ien t fo r  the  p rope r  conduc t  o f  t he  inqu i ry"

W e th ere for e m ak e th e fo llow ing  rec om m en da tion :

RECOMMENDATION I

The parties should remain mindful of the spirit and intent of the Policy and process, which is

to encourage and support the fair negotiation of outstanding claims. This is best done without

the application of technical court rules and procedures.

W ith re sp ect to  the  thre e iss ue s se t ou t in  Pa rt V ,  w e  m a d e  a  n u m b e r o f

f in d i n g s. R e g a r d in g  I s sue  1 , dea l ing  w i th  the  geograph ica l  s cope  o f  T rea ti e s 8

a n d  10 ,  we  foun d  tha t  the  geograph ica l  s cope  o f  t he  tr ea ti e s  is  a s  s e t o u t in th e

M etes and  B ounds  desc r ip t ions  con ta ined  in  the  tr ea ti e s . W e  found  no  ev idence

to  su pp ort th e cla im an ts' po sition  tha t the  trea ty b ou nd arie s in  fac t ou gh t t o  b e

extend ed no r thwa rd to  include a l l  of  the  Den esul iné ' s  t radi tional  lands .

R e g a r d in g  I ss u e 2 , de aling  w ith th e ap plic ab ility o f the  H arv estin g R igh ts

c lause  b e y o n d  th e  b o u n d a ri es  o f t h e t r ea t ie s .  We  m ade  a  num ber  of  f inding s .

W e f o un d  tha t  T rea ti e s  8  and  10  a re  e s sen ti a lly  iden t i ca l i n  cons t ruc t ion  and

w o r d i n g and tha t ,  based  o n  t h e  g ram m ar a nd  lan gu ag e o f bo th tre aties , the

Trea ty H arves t ing c lause  ap pl ies  to  a l l  lands  su rrendered  by the  c la im ants .

Th erefo re  the  Trea ty  Harves t ing  c l ause  app l i e s t o  those  lands  su r rende red

p u r su a n t t o  bo th  the  Metes  and  B ounds  desc r ip t ion  and  the  B lanke t
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165 S e e  A p p e n d i x  A .
166 T his  ag ree m en t  be tw ee n  th e  In u i t  o f  the  E as te rn  A rc t ic  an d  th e  G ov ern m en t  o f

C an ad a ,  to ge the r  w i th  th e  G ov ern m en t  o f  th e  N or thw es t  T er r i to r ies  c re a te s  th e

N un av ut  t e r r i to ry .  I t  i s  sa id  by  the  Inu i t  w ho  l ive  the re  to  se t t l e  an d  b r ing  ce r ta in ty  to

t h e q u e s ti o n  o f o w n e r s h ip  a n d  m a n a g e m e n t  o f  l an d s  a n d  re s o u rc e s  in  t h e N u n a v u t

t e rr it o r y.  S e e  C a n a d a ,  H o u s e  o f  C o m m o n s ,  S ta n d i n g  C o m m i tt e e  o n  A b o r i g i n a l

A ffa irs ,  Minutes of Proceedings and Evidence,  N o .  3 7  ( M a r c h  1 0 ,  1 9 9 3 ) .  H o n .  T h o m a s  E .

S id do n ,  M in is te r  o f  In d ia n  a nd  N or the rn  A ffa i r s  C an ad a .  S ec t ion  40  de a l s  w i th

E x t in g u i sh m e n t  clau se. T his  m ean s th at th e cla im an ts h av e tre aty h arv estin g

righ ts  in th e  N orth w est T errito ries, o uts ide  the  M etes  an d B ou nd s d esc riptio ns

conta ined  in  the  t rea t ies .

W e c o n s id e r ed  t h e a b o v e  fi n d in g s in  l igh t  o f  t he  h i sto r ica l e v id e n c e , a n d

fou nd  bo th th e co nd uc t an d re pre sen tatio ns  l ea d in g  u p  t o  th e  n e g o ti at io n  a n d

s ig n i n g of the  treaties,  an d the  con du ct of the  pa r t i e s  after the  treaties w ere

s igned,  to  be  consis tent  w i th  our  in terpre ta t ion of  the  t rea t ies .

R e g a r d in g  Issu e 3 , de alin g w ith  law ful o blig atio n,  we  foun d  tha t  a  breach

of  law ful o blig atio n  i s  no t  requ i r ed by  the  Po l i cy . In s t ead ,  we  found  tha t  wha t

is  r equ i r ed  by  the  Po l i cy  i s t ha t  Canada  m us t  have  a n  outstanding l aw f u l

o b l i g a tion  to  the  c la iman t s .  We  fu r the r  found  tha t  Canad a  does  have  an

o u t st an d i n g law ful o blig atio n to  rec og niz e th e tre aty h arv estin g rig hts  of th e

claim ants in  this m atter.

D e a l in g  w i th  Can ada 's  subm issi o n  th a t this m ean s the c laim ants a re

s e ek i n g dec laratory  relief,  w e fou n d  t h a t  this  is n ot th e ca se, a  find ing

c o n s is te n t w ith  ou r prev ious  interim  ruling  in this m atter.165 D eclarato ry  r e li e f

i s  a  jud ic i a l r emedy  tha t  we  cann o t  g ran t , a s  we  a re  no t  a  cour t  o f  law .

W ith  resp ect to  the  su bm issio n o f C an ad a th at th e cla im an ts  m u st  a lso

h a v e d a m a g e s  c o m p e n sab le b y lan d o r m on ey , w e fo un d th at w as a n o ve rly

n a r ro w  in t e rp re t a tion  o f  t he  Po l icy .  We  foun d  tha t t he  p rope r  te s t  se t o u t  in  t h e

P o l ic y  is  th a t t h e claim an ts  mu s t  have  some  los s  o r  damage  tha t  i s  capab le  o f

b e in g  nego t i a ted  unde r  the  Po l i cy . W e  found  tha t  the  claim an t s  do  no t  a t

p r e se n t h a v e such a  loss  or d am ag e, as  the ir trea ty h arv estin g rig hts  ha ve  no t,

as y et, b een  inte rfere d w ith.

Cou nse l f o r t h e G o v e r n m e n t of  C anad a,  a t  leas t by  im pl ica t ion,  suggest

in  the ir or al su bm issio ns  tha t A rticle  4 0  o f  th e  T u n g a v ik  F e d e ra ti o n  o f N u n a v u t

A g r e e m e n t (T F N  A g r e e m e n t )166 pro tects  an y tre aty o r ab orig ina l righ ts th e
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o v e r l a p p i n g  i n t e r e s t s  o r  c l a i m s  o f  o t h e r  a b o r i g i n a l  p e o p l e s .
167 IC C  S ub m iss io ns  fro m  C ou ns el  f or  th e P ar t ic ip an ts  ( t r an sc r ip t) ,  S ep tem be r  1 7,  1 99 3.

p ,  1 3 1  ( M r .  D a i g l e ) ,
168 I C C ,  S u b m i s si o n s o n  B e h a l f o f  th e  G o v e r n m e n t  o f C a n a d a , p .  3 9 .
169 In di an  C laim s C om m iss io n J ur isd ict io n R ep or t ,  F on d d u L ac ,  B lac k L ak e,  a nd

H a t c h e t L a k e  F i rs t N a t io n s , J a n u a ry  2 2 , 1 9 9 3 ,  p .  2 .
170 S e e  Federal Policy for the Settlement of Native Claims,  p .  2 5 ;  A dm inis t ra t iv e  R efe r ra l  c la im s

a r e  d e s c r i b e d  a s  b e i n g  " [ a ] d m i n i s t r a t i v e  s o l u t i o n s  o r  r e m e d i e s  t o  g r i e v a n c e s  t h a t  a r e

no t  su i tab le  fo r  res o lu t ion ,  o r  c an no t  be  res o lv ed ,  th ro ug h  th e  S pe c i f ic  C la im s

pr oc es s . "  A nd  a t  p ag e  2 9  th e  p ub l ica t ion  rea ds ,  " [h ]ow ev er ,  in  (ca se s  w he re  th e

f e d e r a l  g o v e r n m e n t  h a s  n o t  b r e a c h e d  i t s  l a w f u l  o b l i g a t io n )  t h e r e  m a y ,  n o n e t h e l e s s ,

be  leg i t im ate  gr iev an ce s th at  c ou ld  be  ne go t ia te d i n  a  ne go t ia te d s et t le m en t .  A n

ex am pl e is  th e s i tu at io n a t  K an es ata ke ."
171 S e e  i b id ,  p . 2 5 .  S e e  a ls o  I C C ,  S u b m i s si o n s  o n  B e h a l f  o f  t h e  G o v e r n m e n t  o f  C a n a d a ,

p .  1 1 ,  w h e r e  C a n a d a  s t a t e s  t h a t  c l a i m s  s u c h  a s  t h o s e  b e f o r e  u s  a r e  d e a l t  w i t h  t h r o u g h

l it ig a ti o n  o r o n  a n  ad hoc b a s i s .  F u r t h e r ,  i n  o r a l  s u b m i s s i o n s ,  c o u n s e l  f o r  C a n a d a

s t a te d  t h a t ad hoc c la im s  w ere  "c la im s  w he re  th e  l i t ig a to r  fee l s  th a t  th ey  sh ou ldn ' t  go

to  c ou r t  fo r  so m e re as on  or  o the r . "  IC C ,  Su bm iss io ns  f ro m  C ou ns e l  fo r  the

P a r t i c i p a n t s  ( t r a n s c r i p t ) ,  S e p t e m b e r  1 7 ,  1 9 9 3 ,  p .  1 2 5  ( M r .  D a i g l e ) .

claim an ts  may  h ave  to  the  a rea  in  is sue .167 Fu rthe r C an ad a sta tes th at, "th e

C laim an ts  a re  con t inu ing  the i r  ha rves t ing  ac t iv it ie s  and  tha t the  c la im a n t s  h av e

n o t su gg este d o the rw ise." 168 T he  cla im an ts, on  the  oth er h an d, e xp ress  the

f o ll o w i n g  co n c e rn :

[T ]h e  Den esu l iné  f ea r  tha t  once  the  U .N.  A greemen t  i s  in  p l ace ,
tha t A gre em en t w ill be co m e irre ve rsib le, an d it w ill be  diff icu lt, if
n o t im po ssib le, fo r the  D en esu liné  to a ttain  an y re co gn ition  of th eir
trea ty rig hts  in re sp ect o f lan ds  co ve red  by  the  A gre em en t.169

W hile  t h er e  ap p e a rs  to  b e  a  se r io u s dis ag ree m en t as to  w he the r or  no t the

trea ty  r ights  of  t he  c la iman t s  a re  su ff i ci en t ly  p ro tec ted  by  the  above  c l ause , t ha t

i ss u e w as no t pla ced  be for e th is C om m issio n to  m ak e fin din gs  u p o n ,  at this time.

Acco rd ing ly , w e  mak e  no  f ind ings  on  tha t  is sue ,  bu t  we  do  r e co m m e n d  th a t t h e

pa r t ie s  before  th is  C om m iss io n  m a k e  a se riou s eff ort to  find  so m e m ean s to

dis cu ss th is m atter  an d re so lve  it to th eir m utu al sa tisfac tion .

In  o u r  v ie w  t h is  w o u l d  b e a n  a p p ro p r ia te  ti m e  f o r C a n a d a  to e xe rcise  its

po l i cy of  "A dm inis trativ e R efe rral." 170 T h i s  m a tt er  a p p ea r s t o  us  to  b e  a  case

w here  the re  is  " a  p rob lem [ tha t]  can  an d  shou ld  be  r ed res sed  by  d i r ec t

ad m inis trativ e a ctio n"  by  the  fed era l go ve rn m en t." 171
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A s w e h av e sa id s ev era l tim es h ere in,  the  t rea ty  harves t ing r ights  of  the

cla im an ts  exte nd  no rth of 6 0º lati tud e.  T he q ues tion w heth er they  are

ad eq ua tely  pro tecte d in  acc ord an ce w ith th e p rev ailin g  law  is a m atter for  the

par t ies . I t  is  ou r  v i ew tha t  shou ld  the  c la iman t s  be  den ied  the  exerc ise  of th eir

r ights , a s  p rov ided  by  t r ea ty  and  l aw,  the re w ou ld th en  be  a "n on -fu lfilm en t of

a  trea ty ... ca pa ble  o f  be ing  nego t i a ted"  pu r suan t  t o  the  Spec i f i c  C la ims  P o l i cy .

Pa rt  of C ana da's "la w ful ob ligation " is  to en sure  that d oes n' t  occ ur.

RECOMMENDATION II

Outstanding Business does not strictly allow for the negotiation of this claim. However, other

processes for negotiation of similar issues have been established by Canada, one of which is

described as "Administrative Referral." As soon as possible, the parties should commence

negotiation of the claimants' grievance pursuant to that process.

F o r  th e  I n d ia n  C l a im s  C o m m i s si o n

H a r r y S .  L a F o rm e Caro l  Du tcheshen Caro le  T .  Corco ran

Chie f  Com miss ione r Com miss ione r Com miss ione r

D e c e m b e r  2 1 , 1 9 9 3



APPENDIX A

INDIAN CLAIMS COMMISSION

ATHABASCA DENESULINÉ TREATY HARVESTING INQUIRY

RULING ON GOVERNMENT OF CANADA OBJECTION

Background

O n  Decem ber  21 ,  1992  the  A thabasca  Denesu l iné ,  com pr i s ing  B lack  Lake ,

Ha tche t  L a k e  a n d  Fond  du  L ac  F i r s t Na t ions  ( the  "C la iman t s " ),  r eques t ed  tha t

the  I n d ia n  C la im s C om m ission  "co nd uct a n inq uiry in to the  den ial  of o ur

Sp ecif ic  Cla im  by C anad a" .  The  A thabasca  D enesu l iné  argue that  the  term s of

Trea t ie s  8 a nd  10  inc lud e p rov isio n fo r, an d p rote ctio n o f, the ir righ ts to  h u n t ,

f i sh and  t r ap  in  a reas  o f  the  N or thwes t  Te r r it o r ie s  w h i c h  a re  n o r th  o f  th e  6 0 t h

Paral le l  and ou ts ide  the  f ixed bo und ar ies  descr ibed in  tho se  t rea t ies .

T h e  Athabasca  Den esu l iné  fu r the r con tend  that the  M inister of In dian  A ffairs

a n d  N o r t h er n  D e v e lo p m e n t  ( th e  "M in i s te r" ) has  re jec ted  thei r  c la im.  O n Jun e

8 , 1 9 8 9  M r . J o hn  F . Les l i e  o f  the  D epar tmen t  adv i sed  the  Denesu l iné  tha t

" y o u r pro po sal [fo r  fu n d ing ] do es n ot c on stitute  a sp ecif ic o r co m pre he ns ive

c la im " . O n Jun e 12,  19 91 then  D eputy  M inis ter  H ar ry  Swa in  w ro te  to  Tr iba l

Ch ie f  A . J .  Fe l ix  say ing ,  "ou r  lega l  adv ice  is  t ha t your  abor ig ina l righ ts  i n  la n d

no rth  o f  60 º  (deg rees ) were  su r rende red  by  T rea ties 5 , 8  and  10  an d  tha t  ac tua l

trea ty  ha rves t ing  r igh t s  do  no t  ex tend  beyond  the  bound ary  o f  those  t rea t ies" .

O n  Se ptem ber 1 0, 19 91  the M inister w rote to  the sa m e effec t:  "I  agre e w ith

w ha t m y D eputy  M inis ter , M r.  Harry  Sw ain ,  indicated  in  h is  Ju n e  1 2 , 1 9 9 1

le tt e r  to  you  respec t ing  you r  ha rves t ing  r igh t s  . .. " .

O n  J a n u ar y  2 2 , 1 9 9 3  t h e C o m m i s si o n agre e d  to  c o n d u c t t h is  in q u i ry  a n d

no tice s o f th at d ec isio n w ere  sen t to th e p artie s o n J an ua ry 2 5, 1 99 3.

T h e  Com miss ion  i s  no t be ing  a sked  to  inves tiga t e any  c l a im b ased  on

unex t ingu i shed  ab orig ina l or n ativ e title; n or is  the  C om m issio n b e i n g  as k ed

to  r ev iew the  Nun avu t  Ag reemen t .  The  f ac t  tha t  t he  Com m iss io n  w o u l d  n o t
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p u r su e  such  line s o f inq uiry  w as c om m un icate d to  the  pa rties a t a  m eetin g h eld

i n  T o ro n t o  o n  A p r il  1 , 1 9 9 3 .

A t tha t  mee t ing ,  M r .  Winogron ,  counse l  fo r  the  G overnm en t  o f  Canada  in th is

m atter, ind icate d th at G ov ern m en t m ay  ob ject to  the  ju risd ictio n o f the

C o m m i s si o n to  conduc t  t h i s i nqu i ry . He  w as adv i sed by  Co mm ission  Cou nse l

a t t ha t t im e ,  a n d  su b s e q u en t ly  b y letter  da ted  A pril 5 , 19 93 , tha t an y o bje ctio n

sh ou ld  be  m ad e to  the  C om m issio ne rs in  a tim ely f ash ion  (the  da te o f A pril 1 3

w as sug ges ted) se tt ing o ut de tailed g rou nd s fo r  the  ob jectio n c ou ple d w ith a

request  for  a  ru l ing f rom  the  C om m iss ioners .

Tim el iness is a fa cto r in  this  m atter  sin ce a  pa ne l of  the  C om m issio n, c on sistin g

o f Chief  Com miss ioner H arry  S .  LaForm e ,  Com miss ione r  Caro le  Corco ran  an d

(comm issione r C aro l A . D u t ch e s h en , is scheduled  to  com men ce the  co m m un ity

phase  of th is in qu iry a t Fo nd  du  L ac , S a s k a tc h e w a n  o n  M o n d a y , M a y  1 0 , 1 9 9 4 .

O n  M a y  6 , 1 9 9 3 ,  a p a n e l c o n s is ti n g of C hief C om m ission er H arry S .  La Fo rm e

toge the r w i th  Co mm issione r s  Caro le  Corco ran ,  Ca ro l  A .  Du tcheshen ,  J ames

Pren t i ce, Dan  Be l l ega rde  and  Rog er  Augu s t ine ,  con v e n e d  t o  h ea r  th e

ju r isd i c tiona l  ob jec tion  r a ised  by  the  Gov ernmen t  o f  Can ada .

The Objection

M r. W i n o g ro n  w r o t e t o the  Ch ie f  Com miss ione r on  A pril 1 3,1 99 3 to  for m ally

advise  of  the  [G overn m ent ' s ]  object ion.  His  le t ter  is  a t tached.  Th e grou nds  o f

object ion m ay be  su m m arized as  fo l low s:

( 1 ) T h e  C l a im a n ts  see k a  de clar atio n o f rig hts  as o pp os ed  to

c o m p e n s a ti o n o r  dam age  a r i sing  f rom a  b reach  of la w ful o blig atio n o n  the p art

o f G ov ern m en t. S u c h  a  declara t ion is  not  en vis ioned,  de f ined or  o th erw ise

p rov ided  fo r  by  the  Spec i fi c  C la ims  P o l i cy  (the  "Po l i cy" )  and  i s  no t  the  p rope r

su bje ct m atter  of a  sp ecif ic cla im ;
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( 2 ) T h e  C la iman t s '  req u e s t doe s no t invo lve a n "o utstan ding  law ful

ob l iga tion"  a s  con templa t ed  by  the  Po l icy ;

( 3 ) T h e  C laim an ts h av e n ot s ub m itted  this  claim  to th e S pe cific  C laim s

a n d  T r e a ty  L a n d  E n t it le m e n t  B r an c h  o f t he  Depar tmen t  o f  Ind ian  Af fa i rs  and

N orth ern  D ev elo pm en t.

T h e  m anda te  of  th is  Com m iss ion is  set  o u t i n  O r d er -i n -C o u n c i l P . C .  1 9 9 2 -

1 7 3 0 ,  w h i ch  s ta te s  th e  f o ll o w i n g :

A N D  W E  D O  H E R E B Y  a d v is e  th a t o u r  C o m m iss io n e r s o n  t h e

ba sis  of C an ad a's S pe cific  C laim s P olic y p ub lis h e d  in  1 9 8 2  a n d

s u b s eq u e n t for m al am en dm en ts o r ad ditio ns  as a nn ou nc ed  by  the

M in i st e r o f  In d i an  A f f a ir s a n d  No r the rn  D eve lopm en t  (he reina f te r

" th e  M in i st e r" ) , by  cons ide r ing  on ly  those  m a t te r s  a t i s sue  w hen

the  dis pu te w as in itially s ub m itted  to th e  C o m m i s si o n , i n q u ir e  in t o

a n d  r ep o r t u p o n :

(a ) wh e the r a  c l a iman t  has  a  va lid  c l aim fo r  nego t iatio n

under  the P olicy w here  tha t  cl a im h as  a l ready  been  r e j ec ted  b y  th e

M in i st e r;  and

( b ) wh ich c o m p e n s a ti o n crite ria a pp ly in  neg otiation  of a

settle m en t, w here  a claim ant d isagre es w ith t he  M in iste r's

de t e rmina t ion  o f  t he  app l i cab le  c r it e ri a .

Ruling

M r.  Winogron  subm i ts  t ha t t he  Com miss ion  shou ld  s top  th is  i nqu i ry .

H is  f i rs t  ob jec tion  i s  tha t  we  have  no  po w er to  m ake a  d eclara t ion of  r ights  or

to  gran t dec laratory  relief.  In  ou r  v i ew,  w e h av e n ot b ee n a sk ed  to d o th at. T he

C o m m i s si o n has  in fa ct b een  ask ed  on ly to  conduc t  an  inqu i ry  in to  the  den ia l
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o f the B and s'  spec ific claim . Re feren ce m ay b e ha d in th at rega rd to the

D ece m be r 21 , 19 92  letter  fro m  the  B an ds ' leg al co un sel.

O u r man da te  is  t o  inqu i r e  in to  and  r epor t  on  "w he the r  a  claim an t h as a  va lid

claim  for  ne go tiatio n u nd er th e P olic y w he re th e  c l a im h as  a l ready  been

re jec t ed by  th e M inister." W hen  w e ha ve c on du cted  an in qu iry,  w e are

" d ir e ct ed "  by th e O rder-in -C ou ncil  "to  sub m it our find in g s  a n d

r e co m m e n d a ti o n s to  the  pa r ti e s "  and to r ep or t to th e G ov ern or  in C ou nc il. W e

propose  to  do  tha t  and  no th ing  mo re .

M r. W ino gro n th en  arg ue s th at w e sh ou ld  no t  cons ide r t h e c la im  b e c a u s e  th e

C laim an t s h a v e  no t  subm i tt ed  i t t o  t he  Spec i fi c  C la ims  and  Trea ty  Land

E n t it le m e n t B ranc h o f th e  D epa rtm ent o f Ind ian A ffairs an d N orthe rn

D ev elo pm en t. The  O rde r - in -Cou nc i l  cre a ti n g this  ( c o m m i s si o n refers  expressl y

to  a re jectio n o f a c laim  by  the  M inis ter. T he re is n oth ing  in t ho se term s  o f

re fe rence  tha t co nfin es th e C om m issio n to  claim s reje cted  in a  pa r t icu la r  way .

M oreo ver,  M r. W i n o g ro n  a c k n o w l e d g es  th a t t h e B a n d s  are en ti t led to reg ard

the  Dep ar tmen t  o f  Ind ian  and N orthern  A ffa i rs  respon se  of  Jun e 8 ,  198 9 as  a

reje ctio n o f the ir cla im .

A part  fro m  tha t, the  ab ov e ar gu m en t is  a  somew ha t e x tr a o rd i n ar y  su b m i s si o n

in  t h e c ir c u m s ta n c e s o f this  claim . T he  D ep artm en t's reje ctio n  r e su l te d  f ro m  a

request  for fu nd ing to  pu rsue  the c laim  throu gh  the v ery  process  to w hich  M r.

W i n o g ro n  po ints . T he  D ep artm en t refu sed  to p rov ide  fun ds  to a llow  the  claim

to  g o  th rough  the  p rocess .  Mr .  W inogron  now  a rgues  tha t because  the  cl a im

h a s  no t go ne  thr ou gh  the  pr oc ess  w e c an no t co ns ide r it. W ith r esp ec t, w e

d i sag ree .

F ina l ly , M r. W ino gro n s ub m its tha t the  claim  is n ot o ne  pro vid ed  for  in th e

Po l i cy becau se  i t  does  n ot in vo lve  an  "ou t s t and ing  l awfu l  ob l iga t ion"  a s

con temp la ted  by  tha t  Po l icy .
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W e hav e be en a ske d b y the  C laim ants to  inqu ire into  the ir cla im  t h at  th e y  h a v e

righ ts  u n d e r  T re a ti es  8  a n d  1 0  to  h a r v es t b y  h u n ting , fish ing  an d tra pp ing  in

are as o f the  N orth w est T errito ries n orth  of th e 6 0th  pa ralle l.

T h e  term  "S pe cific  C laim " is d efin ed  in th e b oo kle t settin g o ut th e  1982  P o l i cy ,

"Outstanding Business, "  wh ich  i s  inco rpora t ed  in to  ou r  t e rms  o f  r e fe renc e. M r.

W i n o g ro n  a c c ep t s t h at  th e  de finitio n o f "sp ecif ic cla im " is fo un d in  Outstanding

Business. O n p age  sev en o f Outstanding Business "S pe cific  C laim "  is  d ef ined  a s

r e fe r ri n g "to  tho se c laim s w hic h re late to  the  ad m inis tratio n o f l an d  a n d  o the r

Ind ian  a s se ts  and  to  the  fu lf i llmen t  of tr eatie s". T his  de f in it ion  i s  r epea ted  on

p a g e n ine teen  unde r  the  gene ral h ead ing  "The  P o l i cy : A  R enew ed  A pproach

to  Se t t ling  Spec i f i c  Cla ims" .

O n  p a g e  2 0 , Outstanding Business s ta tes  "th e g ov ern m en t's po licy o n s pe cific

claim s i s  tha t  i t w i l l  recogn ize  c la i m s  b y  I nd ian  bands  w h ich  d i sc lose  an

ou tstan din g 'la w fu l ob liga tion '."

Outstanding Business goes  on  to  say  "a  l awfu l  ob l iga t ion  may  a ri se  in  a n y  o f t h e

fol lowing  c i rcum stances :

i) T h e  n o n f u lf il lm e n t  o f a  t r ea ty  o r  ag reemen t  be tween  Ind ians

and  the  C rown " .

T h e  C la iman t s '  pos it ion  i s  t ha t t he  Gov ernmen t  has  r e fused on  m ore  t h an  o n e

o c c a si o n to " rec og niz e" th is cla im  to  t r ea ty  r igh ts  and  tha t  the  M in i st e r has

sp ecif ically  reje cted  the  B an ds ' claim  tha t the se tre aty r igh ts  ex ist.  T h e y  r el y o n

letters  w ritt en  b y  th e  M inis ter o r on  his  be ha lf w hic h th ey  ha ve  filed  to

dem onstra te  th is .

T h e  G ov ern m en t po sition  is  t ha t  in  o rde r  t o  f a ll  w i th in  the  Po l i cy , a s  state d in

Outstanding Business,  a  c la im m us t  be  one  tha t  can h e  c o m p e n s a te d  b y , w a y  o f  l an d

or  mo ney .  M r .  Winogron  a rgues  tha t  because  Outstanding Business con temp la te s

c o m p e n s a ti o n for  a b rea ch  of la w ful o blig atio n  in  t e rms  o f  l and  o r  m oney ,  t ha t
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is  t he  on ly  k ind  o f  c la im in to  wh ich  the  Com miss ion  i s  au tho r i zed to  inqu i re .

M r. W ino gro n s ub m its tha t this is  no t su ch  a cla im .

T h i s C om m issio n h as b een  m an da ted  to in qu ire in to  and  r epor t  on  wh e the r

C laim an ts  have  a  va l id  c la im und e r the  sp ecif ic cla im s p olic y in  c i rcum s tances

w here  the  M inis ter h as re jecte d th e cla im . W e co ns ide r it  prem ature  to  d ispose

o f M r. W i n o g ro n's a rgu m en t tha t this c laim  do es n ot fa ll w ithin  Outstanding

Business u n t il  su c h  ti m e  a s w e  h a v e  c o m p l e te d  th e  in q u i ry . T h e  v e r y p u r p o se  o f

the  i n q u ir y  is  to  d e c ide  whe the r  o r  no t  t he re  i s  a  va lid  spec i fi c  c la im and

wh e the r i t has  been  r e je c te d . T h e  i ss u e w hich  M r. W inog ron  raises w e reg ard

as  an  impor t an t  is sue  wh ich  w e  mu s t  cons ide r  a s  pa r t o f  t he  ove ra ll  inqu i ry .

M r. W ino gro n a rgu es th at th is  Com miss ion  mu s t  be  sa ti s fi ed  tha t t h e f a ct s o f

this  cas e fa ll sq ua rely  w ithin  the  Po licy b efo re th is  Com miss ion  p roceeds  to  an

inqu i ry . W e d isag ree . In o ur v iew , the  Com miss ion  mu s t , a t  th i s  junc tu re ,

ex am ine  the  circ um stan ces  of th e ca se a nd  ne ed  on ly b e sa tisfied  tha t:

 1 . T he  claim  ha s b een  ad va nc ed  to th e g ov ern m en t;
 
 2 . T h e  C laim an ts alle ge  no n-f ulfilm en t of f ed era l ob l ig a t i o n s unde r

Treat ies  8  an d 10 ,  to  wh ich they are  pa r t ies ;
 
 3 . T he  claim  ha s b een  reje cted  by  the  M inis ter a s a s pe cific  claim ;
 
 4 . T h e  c l a im h as  been  advanced  b e fo re  this  C om m issio n b y  th e

Cla iman t s  a s  a  ma t t e r s t il l i n  d i spu te;  and
 
 5 . T h e  C laim an ts h av e an  arg ua ble  cas e th at th eir c laim  falls  w ithin

the  Po l i cy .

T h e  C o m m i s si o n er s t ak e  the  v iew  that  these  r e q u ir e m e n ts  h a v e b e e n  m e t  an d

tha t  the  Co mm ission  has  p rope r ly  embarked  upo n  i t s i nqu i ry .

T h r o u g h o u t the  inq uiry , the  C om m issio n w ill ke ep  in m ind  th e  po ints M r.

W i n o g ro n  ha s rais ed , an d it m ay  be  tha t w e  w ill have  to  r e tu rn  to  them a t  a  l a te r

p o i n t.

T h i s m a t te r  w a s  co n s id e red  in S ask ato on  on  M ay  6, 1 99 3 b y th e fo llow ing

Com miss ione r s
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C hief C om m ission er H arry S .  La Fo rm e

C o m m i s si o n er  R o g e r A u g u s t in e

C o m m i s si o n er  D a n ie l B e l le g a rd e

Com miss ione r  Caro le  Corco ran

Com miss ione r  Caro l  A .  Du tcheshen

Com miss ione r  J ames  P ren t ice

D a t e d  th i s 7  M a y  1 9 9 3

Har ry  S .  LaFo rme ,  Ch ie f  Com miss ione r

fo r th e IN D IA N  C L A IM S  C O M M I SS IO N
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Dep ar tmen t  o f  Jus ti ce M in i st è re  de  l a  Jus ti ce

C a n a d a C a n a d a

 

O t t aw a ,  C a n a d a

K 1 A  0H 8

Spec i f i c C la ims  O t tawa

DIA ND  Lega l  Se rv ices

T r e b la  B u i ld i n g , R o o m  1 1 5 7

473  A lbe r t S t r ee t

A p r i l 1 3 ,  1 9 9 3

H a r r y S .  L a F o rm e

Cha i rman  and  C h ie f  Com miss ione r

IN D IA N  C L A IM S  C O M M I SS IO N

1 1 0  Y o n g e  S t r ee t,  S u it e 1 7 0 2

C a n a d a  T r u st  B u il d in g

T o r o n to ,  O n t ar io ,  M 5 C  1 T 4

Dear  M r .  LaForme :

A tha ba sk a D en esu liné  C laim  - In dia n C laim s C om m issio n

Fur the r t o  o u r a t te n d a n ce  a t  the  consu l t a tion  confe rence  on  the  above  m a t te r

o n  A p ril  1, 1 99 3, w e ar e w riting  to fo rm ally a dv ise o f ou r ob jectio n to  the

C om m ission 's jurisdiction  to inq uire in to the  A thab ask a D ene suliné  m atter.

T h e  claim an ts h av e as ke d th e C om m issio n " to  r ev iew  Canad a ' s  b lanke t  den ia l

o f t h e e x is te n c e  o f a n y D enesu l iné  t rea ty  rights , inc lud ing  ha rve stin g rig hts , in

the  N .W .T .". T he y c laim  to h av e tre aty  righ ts in  the ir trad ition al ter ritorie s in

the  N .W .T .  and  a rgue  tha t "T rea ties 8  an d 1 0 c ov er a ll o f  t he  tr ad i ti ona l  lands

o f the  D en esu liné , no tw iths tan din g th at th e d esc riptio ns  of th e tre aty

bound ar ie s  co nta ine d in  the  w ritten  ve rsio ns  of th os e tre aties  w ou ld e xc lud e
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t h o se  t r ad i t iona l  l ands" . A l t e rna tive ly , t hey  a rgue  tha t t he ir treaty  righ ts to  hu nt,

t r ap  and  f i sh  ex tend  beyond  the  cu r ren t  boundar i e s o f  t hese  tr ea ti e s  in  a reas

cove red by the  "blank et  ext inguishm ent  c lause"  in  the  t rea t ies .

T h e  op era tive  pro vis ion  of th e O rde r in  C o u n c i l e s ta b li sh i n g t h e C o m m i s si o n

under  Pa r t  I  o f  the  Inqu i r ie s  Ac t  s ta tes :

"A N D  W E  D O  H E R E B Y  a d v ise th a t o u r  c o m m i s si o n er s o n  t h e
ba sis  of C an ad a's S pe cific  C laim s P olic y p ub lish ed  in 1 9 8 2  a n d
s u b s eq u e n t for m al am en dm en ts o r ad ditio ns  as a nn ou nc ed  by  the
M in i st e r of In dian  A ffairs  a n d  N o r t h er n  D e v e lo p m e n t , b y
c o n s id e r in g  on ly  those  ma t t e rs  a t  is sue  when  the  d i spu te  was
initia lly  s u b m i tt ed  t o  th e  C o m m i s si o n , i n q u ir e  in t o  an d  r e p o rt  o n :

 a ) wh e the r a cla im an t ha s a v alid  cla im  for  n e go tiatio n
under  the P olicy w here  the c laim  has  alrea d y  b e e n
reje cted  by  the  M inis ter;"

T he  G ov ern m en t's po licy o n s pe cific  claim s sta tes th at it w ill:

" r ecogn ize c la im s  b y  Ind ian  bands  w h ich  d i sc lo s e  an  o u t st an d i n g
" la w f u l ob liga tion ", i.e ., an  ob ligation  deriv ed fo rm  t h e l aw  o n  t h e
pa rt of  the  fed era l go ve rnm en t.

A  law ful o bli g a t ion  m ay  arise  in a ny  of th e fo llow ing
circum stances :

i) T h e  non- fu l f ilmen t  o f  a  t rea ty  o r  ag reemen t  be tween  Ind ians
a n d  th e  C r o w n .

ii) A  bre ach  of a n o blig atio n a risin g o u t  of  t he  Ind ian  Ac t  o r
o the r statu tes p erta inin g to  Ind ian s an d th e re gu latio ns
thereu nd er.

iii) A  b r e ac h  o f  an  ob l iga tion  a r is ing  ou t  o f  gove rnmen t
adm inis t ra t ion of  Ind ian fund s  or  o ther  asse ts .

iv) A n ille ga l dis po sitio n o f In dia n la nd ."

Ba sed up on the  a bov e,  our  ob ject ions  are  as  fo l lows:

1 ) T h e  claim an t is n ot c laim ing  an y c om pe ns atio n  o r d a m a g e  a ri si n g  fr o m
the  bre ach  of a law ful ob ligation  by th e C row n. T he c laim ant 's  req u e s t
is  no t  one  w h ich  can  be  de f ined  a s a  c l a im u nde r  the  po l icy , bu t rather,
t hey seek  a  dec la ra t ion  o f  t r ea ty  r igh ts .  Dec laratory  re l ie f  is  p rope r ty  a
sub jec t m atter  for  the  Fe de ral C ou rt of  C an ad a an d is  no t pro pe rly th e
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sub jec t m a t te r  o f a sp ecif ic cla im  un de r the  Sp ecif ic  C l a im s  P o l ic y . T h e
C o m m i s si o n 's  emp o w e r in g  Order -in- C ou nc il au tho rize s it to in qu ire in to
a n d  r e p o rt  o n w h e t h e r t h e claim an ts h av e a v alid  claim  on  the  ba sis o f the
po l i cy . On  the  basi s o f  th e  po licy there  can  be n o cla im  for d eclarato ry
relie f sin ce th e p olic y d oe s n ot p rov ide  for  it, de fine  it no r en vis ion  it.

2 ) T h e  c l a iman t 's  r eques t i s  no t  a  c la im  as  p rov ide d fo r in th e S pe cific
C laim s Po l icy .  This  request  d o e s no t invo lve a n "o utstan ding  law ful
ob l iga tion"  a s  con templa t ed  by  the  Po l icy .

3 ) T h e  c la im a n t  h a s n o t su bm itted  a cla im  to th e S pe cific  C laim s an d T rea ty
L a n d  E n t i tl em e n t  Branch  o f  t he  D epar tmen t  o f  Ind ian  Af fa ir s  and
N orth ern  D ev elo pm en t.

A s a  resu lt the  C om m issio n is  w itho ut ju risd ictio n to  inq uire  into  an d re po rt on

a m atter  w hic h is  no t a cla im .

A s pe r  t he  in s t ruc tion  in  M r .  Hender son ' s  le t te r o f  A p ril  5,  19 93 , w e are

requ esting  a rulin g fro m  the C om m ission ers w ith resp ect to th is m atter.

W e  lo o k  f o rw a r d  to  h e a ri n g  fr o m  y o u .

R o b e r t W i n o g ro n

c . c . Caro l  A .  D u tcheshen

Caro le  Corco ran

B i ll  H e n d e rs o n

D a v i d  K n o l l

R W / n v c



 APPENDIX B

ATHABASCA DENESULINÉ  INQUIRY

1 Decision to conduct inquiry J a n u ar y  2 5 , 1 9 9 3

2 Notices sent to parties J a n u ar y  2 5 , 1 9 9 3

3 Consultation conference A p r i l 1 ,  1 9 9 3

T h e  co ns ulta tion  co nfe ren ce w as h eld  w ith re pre sen tativ es o f th e

Athabasca  D en esu liné  Fir st N atio n, C an ad a, an d th e In dia n C laim s

C o m m i s si o n a t o u r  T o r o nto off i ce. M atter s d iscu sse d in clu de d th e

m an da te  of th e  C om m issio n, h ear ing  da tes, tra ns latio n/tra ns crip tion  of

info rm atio n,  con solida tion o f do cum ents,  p roce du ral and  evid entiary

rules , the  scope  o f  t he  inqu i ry  the  p re sen ta t ion  o f  l ega l a r g u m e n t b y  th e

pa r t ic ipan t s , and  o the r  ma t t e r s  re l a ted  to  the  conduc t  o f  t he  inqu i ry .

4 Hearing on Mandate of Commission, Saskatoon M a y  6 , 1 9 9 3

5 Community sessions

T h e  p an el h eld  co m m un ity s ess ion s at F on d d u L ac , S ask atc he w an , on

M ay  1 1 - 1 2 , 1 9 9 3 ,  h ea r in g  f ro m  1 8  m e m b e r s  o f t h e F o n d  d u  Lac ,  B lack

Lak e,  and H atchet  Lak e Fi rs t  Nat ions .

M ay  1 1 :  L o u is  Ben oanie ,  J im m y D zeyl ion,  B ar t  Dzey l ion,  John

Besskay t sa re , E d w a r d  T sa n n ie , M a r ti n  Jo s e e,  L e o n  F e rn  (S a m uel),

C eleste R and hile,  F red A dam s, and  N orb ert  D eran ger.

M ay  12 :  Sena to r  Lou i s  Ch icken ,  Ch ar li e  Thross i e,  Joe  Ch e b a, J.B .

B igeye ,  I s aac  Sku l l,  Napo lean  M cKe n z ie , M o i se  Y o o y a ,  an d  J o h n

Lidgue r re .

6 Oral submissions, Saskatoon S e p t em b e r  1 7 , 1 9 9 3

7 Content of formal record
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T h e  form al reco rd  f o r t h e A t h a b a sc a  D e n e s u li n é Inq uiry  co ns ists o f the

fol lowing  m ater ia ls :

• D ocu m enta ry  r e co r d  (3  v o l u m e s  o f d o c u m e n t s,  1  ad d e n d u m

vo lum e, 1 in dex  and  1 v olum e of a ffidav its)  

• Athabasca  D enesu l iné  t ranscr ip t  from  com m uni ty  sess io n s (2

vo lum es) 

• W ritten  su bm issio ns  of c ou ns el fo r C an ad a an d th e cla im an ts

• T ran scrip ts  o f  o ra l  subm issions  (2  vo lumes  da ted  M a y  6 , 1 9 9 3 , a n d

Se ptem ber 1 7,19 93 ) 

• R u l in g  of th e C om m issio n o n m an da te to  c o n d u c t t h e inqu i ry , M ay

7 ,  1 9 9 3  

• B o o k  o f  A u t h o r it ie s  an d  

• Exh ib i ts  t ende red  du r ing  the  inqu i ry .

 

T h e  rep o r t o f  the  C om m issio n a nd  letter s o f tran sm ittal to  the  pa rties w ill

com ple t e the  fo rma l  r eco rd  o f  t h is  i nqu i ry .



 APPENDIX C

PROCEDURES OF THE ATHABASCA DENESULINÉ  INQUIRY

A t the  beg inning o f  the  com m uni ty  sess ions ,  C h i ef C om m ission er L aF orm e

calle d  the  ses sio n to  ord er a nd  inv ited  an  eld er to  op en  the  m eetin g w ith  a

pray er.  Ch ie f  J o e  M arten o f Fo nd  du  La c the n m ade  som e intro du ctory

com m ents . The  C h ie f  Com miss ione r fo l low ed  w ith a  brie f ex pla na tion  to th e

c o m m u n i ty  of w ha t the  role  of th e C om m issio n is  an d w ha t the  s c o p e  o f  th e

i n q u ir y w o u l d  b e . C o m m i s si o n  co u n s e l i n tr o d u c ed  a ll  o th e r  co u n s e l a n d

p ro v ided  the  C om m issio ne rs w ith n otic e th at d oc um en ts rela ting  to th e

m a n d ate  o f  t he  Com miss ion  wo u ld  be  inc luded  in  the  fo rma l  r eco rd . O the r

fo rma l i ti e s  wou ld  be  dea l t  w i th  in  the  cour se  o f  the  inqu i ry .

C om m ission  counse l  then brie fly  descr ibed  the  p rocedures  tha t t he  pa r ti e s

had  ag reed  to  in  advance of th e co m m un ity, se ssio n, s ub ject to  ap pro va l of  the

pa ne l, w hic h w as g ive n. It w as n ote d fo r th e  r ec o r d  that the  C om m ission ers

h a v e the a utho rity to pre scribe  any  pro ced ure  t h e y  d e e m  a p p r o p ri at e i n  th e

c i rcum s tances  o f t he  inqu i ry .

S i m u l ta n e o u s tran slati on  of th e p roc eed ing s w as p rov ide d to  giv e th e

e lders  an  op por tun i ty , to  g ive  inform at ion and  to  fo l low the  procee dings  in

the ir ow n la ng ua ge s. T he  inte rpr ete r s  w ere  later  giv en  the  op po rtun ity to

rev iew  the  tap es o f the ir tran slatio n to  en su re th at th e w ritten  tran scrip t w ou ld

be  a s  com ple t e and  accu ra t e  a s  poss ib l e .

W i tnesses w ere  called  and  assisted  by C om m ission  cou nse l.  Th ey w ere

n o t sw orn  in o r ask ed  to a ffirm  the ir ev ide nc e o n o ath . A ll q ues t ions  w ere

d i r ec ted  t h ro u g h  Com miss ion  counse l , w i t h  th e  C o m m i ss io n e r s r e se r v in g  t h e

righ t t o  in te r jec t  a t any  t ime . W he n o the r co un sel w ish ed  to ra ise q ue stio ns , this

w as do ne  by  pr ov idin g th em  in w ritin g to  C om m issio n c ou ns el, w h o  w o u l d

then  d i re c t t h e q u estio ns  to  the  w i tness .  Witnesses  w ere  not  sub ject  to  cross-

e x a m i n a ti o n .

T h e  Com miss ione rs  d id n ot a do pt a ny  for m al ru les o f ev ide nc e in

r e la ti o n to t h e  co m m un ity in for m atio n o r do cu m en ts th ey  w ere  pre pa red  to

con sider.



 APPENDIX D

TREATY No. 8.

A R T I C L E S O F A  T R E A T Y  m ad e an d c on clu de d a t t h e s e v era l da t e s

men t ioned  the re in ,  i n  the  yea r  o f  Our  Lo rd  one  th o u s a n d  ei g h t h u n d r e d  an d

n ine ty -n ine , be tween  H er  mos t  Grac ious  M ajes ty  the  Q u e en  of G rea t B ritain

a n d  I r e land ,  by  H er Com miss ione r s t he  Hon ourab le  Dav id  L a i rd ,  o f  Winn ipeg ,

M an i toba , Ind ian C om m ission er for th e said  Pro v i n ce  and  the  N orthw est

Terr i tor ies ; Jam es A nd rew  Jo sep h M cK en na , of O ttaw a, O nta rio,  Esqu i re , a n d

the  Ho nourab le  James  H am ilton  Ro ss ,  of  Reg ina ,  in  the  N orthw est  Terr i tor ies ,

o f the  o n e  p a rt ; a n d  th e  C ree , B eav er, C hip ew ya n a nd  oth er In dia ns , inh ab itan ts

o f the  ter r i tory  w i th in  the  l imi ts  herein afte r de fine d a nd  de scrib ed , by  the ir

C hie fs an d H ead m en , he reu nto  su bs crib ed , of th e o the r pa rt:-

W H E R E A S , the  Ind ian s in ha bit ing  the  territ o ry  he re ina ft e r de f ined  have ,

p u r su a n t t o  no t ice  g iven  b y  th e  H o n o u r a b le  S u p e ri n te n d a n t Gen era l o f  Ind ian

A ffairs  i n  the  yea r 1 8 98 , be en  co nv en ed  to m eet a  C om m issio n re pre sen ting

H er M aje sty 's  Go vernm en t  o f  the  D om in ion  o f  Canada  a t  ce r ta in  p l aces in th e

said  ter r itory  in  th is  present  year  18 99,  to  del ibera te  up on ce r ta in  mat ters  of

in teres t to H er M os t G rac iou s M ajes ty, o f the  on e p art, a nd  the  s a id  I n d ia n s  o f

the o ther.

A N D  W H E R E A S ,  th e  s ai d Ind ians  have  been  no t i f ied  and  i n fo r m e d  b y

H er M ajes ty's sa id C om m issio n th at it is H er d esire  to o pe n fo r settle m en t,

im m igra tion , trad e, trav el, m inin g, lu m be ring , an d s uc h o the r pu rpo ses  as to

H er M ajes ty  may  seem  mee t ,  a  t rac t  o f  coun t ry  bound ed  and  desc r ibed  a s

he re ina ft e r m e n t io n e d , a n d  to  o b t ai n  th e  co ns en t the reto  of H er In dia n s ub jects

i n h ab i ti n g the  sa id  t r ac t,  and  to  make  a  t r ea ty ,  and arra ng e w ith  them,  so  tha t

there  m ay  be  pe ace  an d g oo d w ill be tw een  the m  an d H er M ajes ty's o th e r

subjects ,  an d th at H e r  I n d ia n  peop le  m ay  know  and  be  a s su red  o f  wh a t

a l low ances  they are  to  co un t u po n a nd  rec eiv e fr om  H er M aje sty 's  b o u n t y a n d

benevo lence .

A N D  W H E R E A S, th e In dia ns  of th e sa id tra ct, d uly  co nv en ed  in c ou nc il

a t the  resp ectiv e p oin ts n am ed  he reu nd er, a nd  be ing  req ue sted  by  H er M aje s ty 's

Com miss ione r s to  nam e cer ta in  Ch ie fs  and  H eadm en  w ho  shou ld  be  au tho r ized

o n  the i r beha l f  to  condu c t  such  nego t i a tions  and  s ig n  a n y t r ea ty  to  be  founded

t h er e o n , a n d  to  b e c o m e  resp on sib le  to  Her  M ajes ty  fo r  the  f a i th fu l  pe r fo rman ce

b y  the i r r e spec tive  bands  o f  such  ob l iga t ions  a s  sha l l be  a s sumed  by  them,  the
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said  I n d ia n s have  the re fo re acknow ledged  fo r  tha t pu rpo se the  sev eral  C hiefs

a n d  H e a d m e n  w h o  h a v e  s u b s c ri b ed  h e r et o .

A N D  W H E R E A S , the  sa id  Co mm issione r s  have  p roceeded  to n eg otia te

a  t r ea ty w ith the  C ree , B eav er, C hip ew ya n a nd  oth er In dia ns , inh ab iting  the

d i s tr i ct he re ina ft e r de f ined  and  desc r ibed , and  the  same  h a s  b ee n  a g re e d  u p o n

a n d  co n c lud ed  by  the  resp ectiv e b an ds  at th e d ates  m en tion ed  he reu nd er, th e

s aid  In d ia ns  D O  H E R E B Y  C E D E , R E L E A S E ,  SU R R E N D E R  A N D  Y I E L D

u p  t o  th e  G o v e r n m e n t o f  t he  Dom in ion  o f  Canada ,  fo r  Her  M ajes ty  the  Queen

a n d  Her  successo r s  fo r eve r ,  a ll  the i r  ri gh t s , t it le s  and  p r iv i leg e s  w hatso eve r,

to th e lan ds  inc lud ed  w ithin  the  follo w ing  lim its, tha t is to s ay :-

C o m m e n c i n g a t  the  sou rce  o f  t he  ma in  b ranch  of th e R ed  D eer  R ive r in

Albe r t a , t hence  due  w es t  to  the  cen t r al  r ange  o f  t he  Rock y  M oun ta ins , t hence

no rthw este rly  a lo n g  t h e s a id  r a n g e t o  t h e p o i n t w he re it in terse cts th e 6 0th

pa ra l le l o f  no r th  l at it ude ,  thence  eas t  a long  sa id  pa rall el to  the  po int w he re it

inte rsec ts  H ay  R ive r, the nc e n orth eas terly  do w n s aid  rive r to th e  sou th sh ore

o f G rea t Sla ve  L ak e, th en ce a lon g th e sa id s ho re n orth eas terly  (an d in clu din g

such  righ ts to  the  islan ds  in s aid  l akes  as  the  Ind ian s m en tion ed  in th e tre aty

m ay  p o s s es s ),  an d  the nc e ea sterly  an d n orth eas terly  alo ng  the  s o u th  s h o re s  o f

Ch r is tie's  B a y  a n d M cL eo d's B ay  to o ld F ort R elian ce n ear  the  m ou th o f

L oc kh art's  R ive r, the nc e so uth eas terly  in  a  s t ra igh t  li ne  to  and  inc lud ing  B lack

Lake ,  t hence  sou thwes te r ly  up  the  s t ream f rom  Cree  La k e ,  t h e nc e  in c lu d i n g

said  l ake  sou thwes te r ly  a long  the  he igh t  o f  land  be tween  the  Athabas c a  an d

C h u r c h il l R ive rs to  w he re it in terse cts th e  no r the rn  boundary  o f  T rea ty  S ix ,  and

a lo n g  the  said  bound ary  eas te r ly ,  no r the r ly  and sou thwes te r ly ,  to  t he  p l ace  o f

co m m en cem en t.

A N D  AL SO  the  sa id  Ind ian  r igh t s ,  ti tl e s  and  p r iv i l eges wh a t soeve r to a ll

o the r lands  w hereve r  s i tua ted  in  the  N orthw est Terr i tor ies , B ritish  C olu m bia ,

o r  i n  any  o the r  po r tion  o f  t he  Dom in ion  o f  Canada .

T O  H A V E  A N D  T O  H O L D  t h e s a m e  to  H e r  M a j e s ty  th e  Q u e e n  a n d he r

suc cesso rs for ev er.

A n d H e r  M a j e s ty  th e  Q u e e n  H E R E B Y  A G R E E S  w i t h  th e  s ai d  In d i an s

tha t the y sh all h av e rig ht to  pu rsu e th eir u su al v oc atio ns  of h un ting , tra p p i n g

a n d  f is h in g  t h ro u g h o u t  th e  t r ac t  su rr ende red  a s he reto for e d esc ribe d, s ub ject to

such  r egu la tions  a s m a y  f ro m  tim e to  tim e b e m ad e b y th e G ov ern m en t of th e
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coun t ry , actin g u nd er th e au tho rity o f H er M ajes ty, an d s av ing  an d e xc ep ting

such  trac ts as  m ay  be  req uire d o r tak en  up  fro m  tim e to  tim e  for  settle m e n t ,

m ining,  lum ber ing,  t rading o r  o ther  purp oses .

A n d Her  M ajest y t h e Q u e en  he reb y a gre es a nd  un de rtak es to  lay a sid e

rese rves  for  su ch  ba nd s as  de sire r ese rve s, the  sam e n ot to  ex cee d in  all o ne

squ are  m ile  for  eac h fa m ily o f fiv e  for  su ch  nu m be r of  fam ilies a s m ay  elec t to

r e si d e o n  rese rve s, o r in th at p rop ortio n  for larg er or sm aller fam ilies;  and  for

su c h  fami l i e s o r  i nd iv idua l  Ind ians  a s  may  p re fe r t o  l ive  apa r t  from b and

reserves ,  H er M ajes ty  unde r t akes  to  p rov ide  land  in s ev era lty to  the  ex ten t of

1 6 0  acr e s  to  e a c h In dia n, th e lan d to  be  co nv ey ed  w ith a  pro vis o a s to  no n-

a li en a ti o n wi thou t  t he  consen t  o f  the  G overnor  G enera l  in  Co unc i l  o f  Canada ,

the  se l ec tion  o f  such  r e se rves ,  and  l ands in  seve ra lty , t o  be  mad e  in  the  manner

f o ll o w i n g , nam ely , t he  Supe r in t enden t G e n e r a l o f Ind ian  A ffairs  sh all d ep ute

a n d  send  a  su i t ab le  pe r son  to  de te rmine  and  se t  apa rt  such  r e se rves and lan ds ,

a f te r c o n s u lt in g  wi th  the  Ind ians  conce rned  a s  to  the  loca li ty  wh ich  may  be

fou nd  su itab le an d o pe n fo r sele ctio n.

P r o v id e d , ho w eve r, tha t H er M ajes ty re serv es th e  r igh t t o  dea l  w i th  any

sett lers  w i t h in  t h e b o u n d s  o f a n y  la n d s r e se r v ed  f o r a n y  b a n d a s  She  m ay  see

fit; and  a l so  tha t t he  a fo resa id  re se rves o f l and ,  o r  any  in t e re st  the re in , may  b e

so ld  or  o therw ise  d isposed  of  by H er  M ajes ty ' s  Go v e r n m e n t f o r t h e u s e  an d

be ne fit o f  t he  sa id  Ind ians  en t it led  the re to ,  w i th  the ir  consen t  f ir s t had  and

o b t ai n ed .

It is fu rthe r ag ree d b etw een  H er M ajes ty  and  H er  sa id  Ind ian  sub jec t s t ha t

such  po r t ions  o f  t he  r e serves a n d  la n d s  ab o v e  in d i ca te d  a s m a y  a t  an y  ti m e  b e

req uir ed  fo r p ub lic w or ks , bu ildin gs , railw ay s, o r r o a d s of w hatso eve r natu re

m ay  b e  a pp rop riate d fo r tha t pu rpo se b y H er M ajes ty's G ov ern m en t of th e

D o m i n io n  o f  C a n ad a ,  du e co m pe ns atio n b ein g m ad e to  the  Ind ian s fo r the

v a lu e  o f  any  improvem en t s  the reon ,  and  an  equ iva len t i n  l and , mo ney  o r  o the r

cons ide ra tion  fo r  the  a rea  o f  the  r e se rve  so  appropr ia t ed .

A n d w ith a  vie w  to s ho w  the  sati s fa c ti o n  of H er M ajes ty w ith th e

b e h a v io u r a n d  g o o d  cond uct  of  H er  Indians ,  an d in  ex ting uis hm en t of a ll the ir

pas t  claim s, Sh e he reby , throu gh  H er C om m ission ers , a g rees  to  m ake  each

Chie f  a p rese nt o f thirty -tw o  d o llars in  cas h, to  eac h H ead m an  tw en ty-tw o
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dol lars , a n d  to  e v e ry  o th e r  In d i an  o f w h a t e v e r a g e , o f  th e  f ami l ie s  r ep resen ted

at  the  t ime and  place  of  p aym ent ,  twelve  d ol lars .

H er M ajes ty  a lso agre es tha t nex t year,  an d an nu ally afterw ards  for ev er,

S h e  w ill cau se to  be  pa id to  the  sa id  Ind ians  cash ,  at  su it ab le p l aces  and dates ,

o f w h ic h  the  said  Ind ian s sh all b e d uly  no tified , to e ach  C hie f tw en ty-fiv e

dol lars , eac h H ead m an , no t to  e x c e ed  f o u r to a  larg e B an d a nd  tw o to  a sm all

B a n d , f i ft een  do l la r s , and  to  eve ry  o the r I n d ia n , o f w hatever  ag e ,  f ive  dol lars ,

the  sam e,  unless  there  be  so m e excep t ional  reason,  to  be  p aid  only  to  h eads  o f

fam ilies fo r tho se b elo ng ing  the reto .

F U R T H E R , Her  M ajes ty  ag rees that ea ch C hief,  a f te r  s ign ing  the  t r ea ty ,

sh all  r ece ive  a  s i lve r  meda l  and  a  su i t ab le  fl ag ,  and  nex t  y e a r,  an d  eve ry third

yea r the rea fter, e ach  C hie f an d H ead m an  sh all re ceiv e a s uit a b le  s u it  o f

c lo t h in g .

F U R T H E R , Her  M ajes ty  ag rees  to  pay  the  salar i es o f su ch  teac he rs to

ins truc t t he  ch i ld ren  o f  s a id  Ind ians  a s t o  Her  M ajes ty ' s  Governm en t  o f  Canada

may  seem  adv i sab le .

F U R T H E R , Her  M ajes ty  ag rees  to  supp ly  each  C h ie f  o f  a  Band  tha t

sele cts  a  reserve ,  for  the  use  o f  tha t  Ban d,  ten  axes ,  f iv e  h a n d -s a w s , f iv e  auge rs ,

one  g r indstone,  and  the  necessa ry  f i les  and  w hets tones .

F U R T H E R , H er  M ajes ty  ag rees  tha t  each  Band  tha t  e l ec ts  t o  take  a

r e se r v e and c ul t iva te  the  soi l , shal l ,  as  soon  a s co nv en ien t afte r su ch  rese rve  is

se t a s id e  and  se t t led  upon ,  and  the  Band  has  s ign i fi ed  i ts  cho ice  and  i s  p repa red

to  bre ak  U p tile  so il, rece ive  tw o  hoes ,  one  spade ,  one  scy the  and  two  hay  f o rk s

f o r ev ery  fam ily  so  se t tl e rs  and  fo r  eve ry  th ree  f ami l ie s  one  p lough  and  one

n a r ro w ,  a n d  to  t h e C h i e f,  fo r  th e  us e o f his  B an d, tw o  h o r se s  o r a  y o k e  o f o x e n ,

a n d  f o r e a c h  B a n d  p otato es, b arle y, o ats a nd  w he at (if s uc h s eed  be  su ited  to

the  loca li ty  o f  t he  r e se rve ) , t o  p l an t t he  l and  ac tua l ly  b roken  u p , a n d  p r o v is io n s

f o r one  m onth  in  the  spr ing for  sev era l  years  wh i le  p lant ing such see ds;  a n d  to

eve ry  f ami ly  one  cow,  and  eve ry  C h ie f  one  bu l l,  and  one  m ow ing-mach ine  and

o n e  r eape r  fo r  t he  use  o f  h is  Band  w hen  i t i s  ready  fo r  t hem;  fo r  such  f ami l i e s

a s  pre fer to  raise  sto ck  ins tead  of c ultiv atin g th e so il, ev ery  fam ily o f fiv e

person s , two  cow s ,  and  eve ry  ch ie f  two  bu l l s  and  two  mo wing-m ach ines  when

r e ad y  for the ir  use,  an d a l ik e pro po rtion fo r sm aller or larg er fam i l ies .  T h e

afo resa id  a r ti c le s ,  mach ines  and  ( ca t tl e  to  be  g i v en  o n e  for  all fo r the
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e n c o u ra g e m e n t o f  a g ri cu l tu r e  an d  s tock  r a is ing ;  and  fo r such  Ban ds  a s  p re fe r

to  co ntin ue  hu ntin g a nd  fish ing , as m uc h a m m un ition  an d tw ine  for  m ak ing

ne t s an nu ally a s w ill am ou nt in  va lue  to  one  do l l a r pe r  head  o f  t he  f ami l ie s  so

en ga ge d in  hu ntin g a nd  fish ing .

A n d the  unde r s igned  Cree ,  Beave r ,  Ch ipewyan  and  o the r  Ind ian Ch ie f s

a n d  H e a d m e n ,  o n  their  o w n  beha l f  and  on  beha l f  o f  a ll  the  Ind ians  who m they

rep rese nt,  D O  H E R E B Y  SO L E M N L Y  PR O M IS E  an d e ng ag e to  strictly

o b s e rv e  th i s T rea ty , and  a l so  to  conduc t  and  behave  them se lves  a s good  an d

loya l  sub jec t s  o f Her  M ajes ty  the  Queen .

They  P R O M IS E  A N D E N G A G E  th at th ey  w ill, in  a l l r e spec ts ,  obey  and

a b id e  by  the  law ; tha t the y w ill  m a in ta in  peace  be tween  each  o the r , and

betw een them selves  and  other  t r ibes  of  Indians ,  a n d  b e tw e e n  t h e m s e lv e s  an d

othe rs  o f  Her  M ajes ty ' s  sub ject s , w h e the r In dia ns , ha lf-b ree ds  or w hite s, this

yea r i nhab i ting  and  he rea f t e r t o  inhab i t any  pa r t  o f  the  sa id  ceded  t e rr i to ry ; a n d

tha t they w i l l r io t  moles t  the  perso n or  pro pe rty  o f  any  inhab i tan t  o f  such  ceded

trac t, o r  o f any  o the r d is t r ic t  or  coun try ,  or  in ter fere  wi th  or  t roub le  any pe rson

p a s si n g or tr av elin g th rou gh  the  said  trac t or a ny  pa rt the reo f, an d th at th ey  w ill

ass is t the o fficers o f H er M ajes ty in  b r ing ing  to  ju s t ice  and  pun i shmen t  any

Ind ian off en din g a ga ins t the  stip ula tion s o f this  T rea ty or in frin gin g th e law  in

f o rc e  in  t h e c o u n tr y  so  c e d e d .

IN  W ITN ESS  W HE RE OF  Her  M a j e sty's sa id C om m issio ne rs an d th e

Cree  Ch ie f  and  H eadm en  o f  Lesse r  S lave  La k e  and  the  ad jacen t  te r r it o ry ,

H A V E  H E R E U N T O  S E T  T H E IR  H A N D S  a t  L e ss e r S l a v e L a k e  o n  th e

twen ty - f ir s t day  o f  June ,  i n  the  yea r  he re in  f i rs t  above  wr i t ten .

S igned  by th e pa rties here to,  in the  pres enc e of t he u nd ers i g n ed

w itnesses , t he  same  ha vin g b een  first e xp lain ed  to th e In dia ns  by  A lbe rt T ate

and S am uel  C unn ingham ,  In terpre ters .

F a th er  A . L A C O M B E ,

G E O . H O L M E S ,

† E. G R O U A R D , O .M .I.

W . G . W H I TE ,

JA M E S  W A L K E R,

J . A R T H U R  C O T É ,
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A . E . S N Y D E R , I n sp . N . W . M . P .,

H .B . R O U N D ,

H A R R IS O N  S. Y O U N G ,

J .F . P R U D ' H O M M E ,

J.W .  M A R T IN ,

C . M A I R ,

H .A . C O N R O Y ,

P IE R R E  D E S C H A M B E A U L T ,

J .H . P IC A R D ,

R IC H A R D  SE C O R D ,

M .  M C C A U L E Y .

DA VID  LA IRD ,  Trea ty  Com miss ione r ,

J.A .J.  M cK EN N A , Trea ty C om m ission er,

J .H .  Ross ,  T rea ty  Com miss ione r

K E E  N O O  S H A Y  O O  C h i ef ,

his x  m ark

M O O S T O O S  H e a d m a n ,

his x  m ark

F E L I X  G I R O U X  H e a d m a n ,

his x  m ark

W E E  C H EE  W A Y  sis  H ead m an ,

his x  m ark

C H A R L E S  N E E  S U E  T A  S I S  H e a d m a n ,

his x  m ark

C A P T A I N  H e a d m a n ,  f ro m  S t u r g e o n  L a k e

his x  m ark

In  wi tnes s  whereo f  the  Cha irm an  of H er M ajes ty's C om m issio ne rs an d th e

Head man  o f  t he  Ind ians  o f  Peace  R ive r  L an din g a nd  the  ad jace nt te rritor y, in

be ha lf o f  h im s e l f a n d  the  Ind ian s w ho m  he  rep rese nts , ha ve  he reu nto  set th eir

h a n d s at th e sa id  Peace  R ive r  L a n d i n g  o n  th e  f ir st  d ay  o f  Ju l y i n  th e  y e ar  o f O u r

Lord  on e  thousand  e igh t  hundred  and  n ine ty -n ine .
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Signed  by  the  pa rties h ere to, in  th e  p r e s e n ce  o f  t he  unde r s igned

wi tness e s, the sa m e ha ving  bee n first  ex plain ed to  the In dian s by  Fa ther A .

Lac om be an d Joh n B ouch er ,  in terpre ters .

D A V ID L A IRD ,  Cha irman  of  Indian T reaty  Co m m iss ioners ,

DU NC AN  TA STA OO STS ,  Headm an  o f  Crees

his x  m ark

A .  L A C O M B E .

†E .  G RO UA RD ,  O .M . I .,  Ev .  d ' Ibo ra ,

G E O . H O L M E S ,

H E N R Y  M C C O R R IS T E R ,

K . F . A N D E R S O N , S g t., N . W . M . P .

P IE R R E  D E S C H A M B E A U L T ,

H .A . C O N R O Y ,

T .A . B R IC K ,

H A R R IS O N  S. Y O U N G ,

J.W .  M A R T IN ,

D A V ID  C U R R Y .

In  w itness w here of the  C hairm an o f H er M ajesty's  C om m ission ers  a n d

the  C hief an d H ead m en o f th e  Beave r  and  H eadm an  o f  t he  Crees  and  o the r

I n d ia n s o f  Verm i lion  and  the  ad jacen t  te r r it o ry , in b eh alf o f the m selv es a nd  the

I n d ia n s wh om  they  r ep resen t , have  he reun to  se t the ir ha nd s at V erm ilion  on  the

eig hth  d a y  o f  Ju ly , i n  t he  yea r o f  ou r  Lord  on e  thousand  e igh t  hundred  a n d

n ine ty -n ine .

S igned  by  the  pa rties h ere to in  the  p re sence of th e u nd ersig ne d w itne sse s, the

same  h a v in g  bee n f i r s t exp la ined  to  the  Ind ians  by  Fa the r  A .  Lacom be  and

John  Bo urassa ,  In terpre ters .

D A V ID  L A IR D ,

C ha irm an  of  In dia n T rea ty C om s.,

A M BR O SE  TE TE  N O IRE ,  Chief  B eaver  Ind ians .

his x  m ark
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P I E R R O T  F O U R N I E R ,  H e a d m a n  B e a v e r I n d ia n s

his x  m ark

K U I S  K U I S  K O W  C A  P O O H O O  C r e e I n d ia n s

his x  m ark

A .  L A C O M B E ,

†E .  G RO UA RD ,  O .M . I .,  Ev .  d ' Ibo ra ,

M A L C O L M  S C O T T ,

F . D .  W I L S O N ,  H .  B . C o . ,

H .A . C O N R O Y ,

P IE R R E  D E S C H A M B E A U L T ,

H A R R IS O N  S. Y O U N G ,

J.W .  M A R T IN ,

A . P. C L A R K E ,

C H A S .  H . S T U A R T  W A D E ,

K . F . A N D E R S O N , S g t., N . W . M . P .

In  w itne s s  whereo f  the  Cha i rman  o f  Her  M ajes ty ' s  T rea ty  Com miss ioners

and  the  Ch ie f and  H eadm an  o f  t he  Ch ipew yan  I n d ia n s  o f F o n d  d u  L a c  ( L a k e

Athabasca )  a n d  th e  a d ja c e n t t e rr i to ry ,  in  beha l f  o f  them se lves  and  the  Ind ians

w h o m  the y re pre sen t, ha ve  he reu nto  set th eir  h a n d s  at  th e  s ai d  F o n d  d u L a c  o n

the  twen ty - f if th  and tw en ty-se ve nth  da ys o f Ju ly, in  t h e y e a r o f  O u r  L o r d  o n e

thousand  e igh t  hundred  and  n ine ty -n ine .

S igned  by  the  pa rties h ere to in  the  p re sence of th e u nd ersig ne d w itne sse s, the

s a m e  h a v ing  be en  first e xp lain ed  to th e In dia ns  by  Pie rre D esc ha m be au lt,

Re verend  Father  D ouce ur  and  Lo uis  Ro bi l lard ,  In terpre ters .

D A V I D  L A IR D

C ha irm an  of  In dia n T rea ty C om s.,

L A U R E N T  D Z I E D D I N ,  H e a d m a n ,

his x  m ark

T O U S S A I N T  H e a d m a n ,

his x  m ark



8 9 Indian Claims Commission

( T h e num ber  accep t ing t rea ty  being larger  than a t  f irs t ex pe cte d, a  Ch ie f

w as allo w ed , w ho  sig ne d th e tre aty  on  the 2 7th J uly b efore  the  same  w i tnesses

to s ign atu res  of  the  C om m issio ne r an d H ea dm an  on  the  25 th.)

M A U R I C E  P I C H E ,  C h i ef  o f B a n d .

his x  m ark

W itne ss, H . S . Y O U N G .

G . B R E Y N A T, O .M .I.,

H A R R IS O N  S. Y O U N G ,

P IE R R E  D E S C H A M B E A U L T ,

W I L L IA M  H E N R Y  B U R K E ,

B A T H U R S T  F . C O O P E R

G E R M A IN  M E R C R E D I

L o uis  R O B IL L A R D

his x  m ark

K . F . A N D E R S O N , S g t., N . W . M . P .

T h e  B e a v e r  In d i an s  o f D u n v e g a n  h a v i n g  m e t o n  th i s  six th  day  o f  Ju ly ,

in  this  pr es en t ye ar 1 89 9,  H er M aje sty 's  Com miss ione r s , t he  Hon ourab le  James

H am ilton  Ross  and  Jam es  And rew Joseph  M cKen na , E s q u i re , a n d  hav ing  had

ex pla ine d to  the n th e ter m s o f the  T rea ty u nto  w h i c h  th e  Ch ie f  and  H eadm en

o f the  Ind ians  o f Lesse r  S lave  Lake  and  ad jacen t  coun t ry  se t t h ei r h a n d s  o n  th e

twen ty-f irs t day  o f  June ,  t he  year  he re in firs t ab ov e w ritten , do  join  in th e

c e ss io n  m ad e b y th e sa id a nd  ag ree  to a dh ere  to th e ter m s th ereo f  in

co ns ide ratio n o f the  un de rtak ing s m ad e th ere in.

In  w itn es s w he reo f H er M aje sty 's  s a id  Com miss ione r s  and  the  Headm an

o f the  sa id  Beav e r  Ind ians have  he reun to  se t  the i r  hands  a t  Dunvegan  o n  t h is

s ix th  day  o f  Ju ly ,  in  t he  yea r  he re in  f i rs t  above  wr i t ten .

S igned  by  the  pa r t ie s  t he re to  in  the  p re sence  o f  t he  unde r s igned  wi tnesses  af t er

the  s a m e  h a d  b e en  r e ad  a n d  e x p la in e d  to  t h e I n d ia n s  b y  th e  R e v e r en d  J o s ep h

Le T res te  and P eter  Gu nn,  In terpre ters .

J .H.  R oss

J .A . J . M C K E N N A ,  C o m m i ss io n e r s
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N A T O O S E S  H e a d m a n ,

his x  m ark

A . E . S N Y D E R , I n sp . N . W . M . P .

J . H .  T R E S T E ,

P E TE R  G U N N ,

F .J . F IT Z G E R A L D .

T h e  C hipe w yan  Ind ians o f A thab asca  R iver,  B irch R iver,  P eace  R iver,

S l a v e R ive r  and  G u l l  R ive r , and  the  Cree  Ind ians  o f  Gu l l  R ive r  and  Deep  Lake ,

h a v in g  m et at  Fo rt  Ch ipew yan  on  this thirte en th  day  o f  Ju ly , i n  t h is  p re sen t

yea r 18 99 , H er M ajesty's  C om m ission ers,  the H on ou rab l e  J a m e s  H a m i lt o n

R o s s  and  Jam es  And rew  Joseph  M cKen na ,  Esqu i re , and  hav ing  h ad  exp la ined

to  them the  t e rms  o f  t he  Trea ty  un to  w h ich  the  C h i ef  a n d  H e a d m e n  o f  th e

Ind ians  o f  Le sser S lav e L ak e an d a dja cen t co un try se t the ir ha nd s o n th e

twen ty-f irs t da y o f Ju ne , in th e y ear  he rein  first a bo ve  w ritten , do  join  in  th e

c e ss io n  mad e  by  the  sa id  Trea ty , an d a gre e to  ad he re to  the  term s th ere of in

co ns ide ratio n o f the  un de rtak ing s m ad e th ere in.

In  w itness  w h ereo f  Her  M ajes ty ' s  sa id  Com miss ione r s  and  the  Ch ie f s and

Head men  of th e sa id C hip ew ya n a nd  C ree  Ind ian s h av e h ere un to s et th eir

h a n d s a t  Fo r t  Ch ipewyan  o n  th i s  n ine t een th  day  o f  Ju ly ,  in  t he  yea r here in  f i rs t

a b o v e  w r it te n .

S igned  by  the  pa r t ie s  t he re to  in  the  p re sence  o f  t he  unde r s igned  wi tnesses  af t er

the  same  h ad  been  r ead  and  exp la ined  to  the  Ind ians  by  Pe te r M erc re d i,

C hipe w yan  Interp reter,  an d G eorg e D reve r,  Cre e Interp reter.

A . E . S N Y D E R , I n sp ., N . W . M . P .,

P . M E R C R E D I,

G E O . D R E V E R ,

L .M .  L E  D O U S S A L ,

A . D E  C H A M B O U R , O .M .I.

H .B . R O U N D ,

G A B R IE L  B RE Y N A T , O .M .I.,
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C O L IN  F R A S E R ,

F .J . F IT Z G E R A L D ,

B .F . C O O P E R ,

H .W . M C L A R E N ,

J .H.  R oss ,

J .A.J .  M CK EN N A , Treaty  C om m iss ioners ,

A LE X  LA V IO LE TT E, C hipe w yan  C hief,  h is x m ark

JU L IE N  R A TF A T, h is  x  m ark

S E P T .  H E E Z E L L ,  h i s x  m a r k , C h i p e w y a n  H e a d m e n ,

JU ST IN  M A R TIN , Cre e ch ief,  his x m ark,

A N T .  T A C C A R R O O ,  h is  x  m a r k ,

TH OM AS  GIB BO T,  h i s  x  mark ,  Cree  H eadm en

T h e  C h i p e w y a n  In d i an s  o f S l a v e R i v e r a n d  th e co un try th ere ab ou ts

h a v in g  m e t  a t S m i t h 's  L a n d in g  o n  this  sev en teen th c lay o f Ju ly, in  t h is  p re s en t

yea r 1899 ,  H er  M ajesty 's C om m issio ne rs, th e H on ou rab le Ja m es H am ilton

R o s s  and  Jam es  And rew  Joseph  M cKen na ,  Esqu i re , and  hav ing  h ad  exp la ined

to  the m  the  term s o f the  T rea ty u nto  w hic h th e C hie f an d H ead m en  of th e

I n d ia n s o f  L e ss e r S l a v e L a k e  a n d  a d ja c e n t co un try, se t the ir ha nd s o n th e

twen ty-f irs t da y o f Ju ne , in th e y ear  he rein  fi rst ab ov e w ritten , do  join  in th e

c e ss io n  m ad e b y th e sa id  T rea ty, an d a gre e to  ad he re to  the  term s th ere of in

co ns ide ratio n o f the  un de rtak ing s m ad e th ere in.

In  w itn es s w he reo f H er M aje sty 's  said C om m ission ers  a n d  th e  C h i e f a n d

Head men  o f  t he  sa id  Ch ipewyan  Ind ians  have  he r e u n to  se t  the i r  hands  a t

S m i t h 's  len din g, o n th is  sev en teen th  day  o f  Ju ly , i n  t he  yea r he re in  f ir s t above

wr i t ten .

S igned  b y  th e  pa rties th ere to in  the  p re sence  o f  the  unde r s igned  w i tnesses  a f te r

the  s a m e  h a d  b e en  r e ad  a n d  e x p la in e d  to  t h e I n d ians  by  Jo hn  T r ind le ,

In t e rp re t e r

A . E . S N Y D E R , I n sp , N . W . H .P .,

H .B . R O U N D ,

J.H . RE ID ,

JA S . H A L Y ,
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J O H N  T R I N D L E ,

F .J . F IT Z G E R A L D ,

W M . M C C L E L L A N D ,

JO H N  S U TH E R L A ND .

J .H.  R oss ,

J .A.J .  M CK EN N A , Treaty  C om m iss ioners ,

PIE R R E S Q U IR R EL , Ch ief,  his x m ark

M IC H A EL  M A M D R ILL E, H ead m an, h is x m ark

W ILLIA M  KISC OR RA Y,  H eadm an ,  h i s  x  mark

T h e  C hipe w yan  and  C ree In dian s of F ort  M cM urr a y  a n d the  cou ntry

thereabo uts , hav ing  m e t  a t Fo r t  M cM urray , on  th i s  fou r th  day  o f  A ugu st , in th is

p resent y e a r 1899 ,  H er  M ajes ty ' s  Com miss ione r , J ames  A ndrew Joseph

M cKen na , E sq uire , an d h av ing  ha d e xp lain ed  to th em  the  term s o f the  Trea ty

u n t o w h i c h  t h e  Ch ie f  and  H eadm en  o f  t he  Ind ians  o f Lesse r  S lave  Lake  and

a d ja c e n t cou ntry se t  their  ha nd s on  the tw enty -first  day o f Ju ne , in  the  yea r

he rein  first a bo ve  w ritten , do  join  in th e ce ssio n m ad e b y th e sa id  T r e a ty  a n d

agree to a dh ere  to  the  t erms  the reo f  in  cons ide ra t ion  o f  t he  unde r t ak ings  made

t h er e in .

In  wi tnes s  whereo f  Her  M ajes ty ' s  sa id  Com miss ione r  and  the  Headm en

o f the sa id C hipe w yan  and  C ree In dian s ha ve h ereu nto s et  their  h and s at  Fo rt

M cM urray , on  th i s  fou r th  day  o f  Aug us t , i n  t he  yea r he re in  f ir s t above  w r i tt en .

S igned  by  the  pa r t ie s  t he re to  in  the  p re sence  o f  t he  unde r s igned  wi tnesses  af t er

the  sam e h ad  be en  rea d a nd  ex pla ine d to  the  In dia ns  by  the  R ev . F a the r

La com be a nd  T. M . Clark e,  Interp reters

A . L A C O M B E , In sp . O .M .I.,

A R T H U R  J. W A R W I C K ,

T .M .  C L A R K E ,

J .W .  M A R T I N

F .J . F IT Z G E R A L D ,

M .J.H . V E R N O N .

J .A . J . M cKE NN A,  Trea ty  Com miss ione r
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A D A M  B O U C H E R ,  C h i p e w y a n  H e a d m a n , h i s x  m a r k ,

S E A P O T A K I N U M  C R E E ,  C r e e  H e a d m a n , h i s x  m a r k .

T h e  Ind ians  o f  Wap i scow  and  the  coun t ry  the reabou t s  hav ing  m e t  a t

W a p is c o w  L a k e  o n  th i s f o u rt ee n th  d ay o f  A u g u s t,  in  t h is  p re s en t  ye a r 1 8 9 9 ,

H er M ajes ty ' s  Com m iss ioner ,  the  Ho nou rable  Jam es  H a mi l ton  Ross ,  and

h a v in g  ha d e xp lain ed  to th em  the  term s o f the  T rea ty  u n t o  w h i ch  t h e C h i e f a n d

Head men  o f  t he  Ind ians  o f  Lesse r  S lave  La k e  a n d  a d jace nt c ou ntry  set th eir

h a n d s on  the  twen ty - f ir s t day  o f  June  in  the  yea r he re in  f ir s t above  w r i tt en , d o

join  in  the  cess ion  made  b y  the  sa id  Trea ty  a n d  agre e to a dh ere to th e term s

the reo f in c on sid era tion  of th e u nd erta kin gs  m ad e th ere in.

In  w itne ss w he reo f H er M ajes ty's sa id  Com miss ione r a n d  th e  C h i e f a n d

Head men  o f  t he  Ind ians  have  he reun to  se t t h ei r h a n d s a t W a p is c o w  L a k e , o n

th i s fou r t een th  day  o f  A ugus t ,  in  t he  yea r  he re in  f i rs t  above  wr i t ten .

S igned  by  the  pa r t ie s  t he re to  in  the  p re sence  o f  t he  unde r s igned  wi tnesses  af t er

the  same  had  been  r ead  and  exp la ined  to  the  Ind ians  by  Alexande r  K ennedy .

A . E . S N Y D E R , I n sp . N . W . M . P .

C H A R L E S  R IL E Y  W E A V E R ,

J.B . H E N R I G IR O U X , O .M .I., P .M .,

M U R D O C H  JO H N S T ON ,

C . F A L H ER , O .M .I.,

AL EX .  KEN NE DY ,  In te rp re te r ,

H .A . C O N R O Y ,

(Sig natu re in C ree ch aracter) .

JO H N  M c L EO D ,

M .R . JO H N S T ON .

J.H . Ro ss,  Tre aty C om m ission er,

JO SE PH  K A PU SE K O N EW , Ch ief,  his x m ark

JO SE PH  A N SE Y , H ead m an, h is x m ark

W AP OO SE,  H eadm an ,  h i s  x  mark

M ICH AE L A NS EY ,  Headm an ,  h i s  x  mark

LO U ISA  B EA V ER , H ead m an, h is x m ark



 APPENDIX E

TREATY No. 10.

Art i c le s  o f  a  tr e at y m a d e  a n d  c o nc lu d e d  at  the  seve ra l  da te s  men t ioned

t h er e in , in  t he  yea r  o f ou r  Lord  on e  thousand  n ine  hund red  and  s ix  be tween  H is

M ost  G rac iou s M ajes ty th e K ing  of G rea t B ritain  an d Ir elan d b y H is

com m ission er,  Jam es A nd rew  Jo sep h M cK en na , of th e city  of W inn ipe g, in  the

p rov ince  of M an itob a, E sq uire , of th e  o n e  p a rt , a n d  th e  C h i p e w y a n , C r e e  a n d

o the r Ind ian  inh ab itan ts o f the  territo ry w ithin  the  lim its here in a f te r  d ef in e d  a n d

de scrib ed  by  the ir ch iefs a nd  he ad m en  he reu nto  su bs crib ed  of th e o the r pa rt.

W hereas the  Ind ian s in ha bitin g th e  t e rr i to ry  he re ina ft e r de f ined  have ,

p u r su a n t t o  n o ti ce  g iv e n  b y H is M ajes ty's sa id c om m issio ne r in  t h e y e a r 1 9 0 6 ,

been  convened  to  mee t  H i s  M ajes ty ' s  sa id  comm issione r repre sen ting  H is

M aje sty 's  g o v e r n m e n t o f  th e  D o m i n io n  o f  Canada  a t  ce r t a in  p l aces in th e sa id

terri tory  in  th is  p re sen t ye ar 1 90 6 to  de libe rate  upo n cer ta in  m at ters  of  in teres t

to  H is M os t G rac iou s M ajes ty  on the  o ne pa r t  and the  sa id  Ind ians  of  the o ther.

A n d w here as the  said In dian s ha ve b een  no tifie d  a n d  in form ed  by  H is

M aje sty 's  said  co m m issio ne r tha t it is H is M ajes ty ' s  des ir e  to  o p e n  f o r

se tt le m e n t, imm igra tion ,  tr ade ,  tr ave l , min ing ,  l umber ing  and  such  o the r

purposes  a s  to  Hi s  M ajes ty  may  seem  mee t ,  a  t rac t  o f  coun t ry  bound ed  and

desc r ibed  as h ere ina fter m en tion ed  an d to  ob tain  the  co ns en t th e reto  of h is

Ind ian su bje cts in ha bitin g th e sa id  t ra c t a n d  to m ak e a tr eaty  an d a rran ge  w ith

them  so  tha t  the re  may  be  p eace  an d g oo d w ill be tw een  the m  an d H is  M aje sty 's

o the r sub jec t s,  and  tha t H i s  Ind ian  peop le  may  k now  a n d  b e  a s su red  o f  wha t

a l low ances  the y a re to  co un t u po n a nd  rec eiv e fr om  H is M aje sty 's  b o u n t y a n d

benevo lence .

A n d w h e r e a s t h e I n d ia n s  o f t h e said  trac t, du ly co nv en ed  in c ou nc il at th e

r e sp e c ti v e p o i n ts  nam ed  he reunde r  an d b ein g re qu este d b y H is M ajes ty's sa id

co m m issio ne r to n am e ce rtain  ch ie f s and  headm en  w ho  shou ld  be  au tho r ized

o n  the ir be ha lf to c on du ct su ch  ne go tiatio ns  an d s ign  an y tre aty  to  be  founded

t h er e o n an d to  be co m e re sp on sib le to  H is M ajes ty  for the  faithfu l pe r fo rmance

b y  the i r r e spec tive  bands  o f  such  ob l iga t ions  a s  sha l l be  a s sumed  by  the m , the

said  Ind ians  have  the re fo re  acknow ledged  fo r  tha t  pu rpose  th e  s eve ral  chie fs

a n d  h e a d m e n  w h o  h a v e  s u b sc r ib e d  h e re to .

A n d w he rea s th e sa id  com miss ione r ha s p roc eed ed  to n eg otia te a tr eaty

w ith  t h e C h i p e w y a n , C r e e  a n d  o th e r  Ind ians in hab iting the  said terri to ry
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he rein a f te r  def i n e d  a n d  d e sc r ib e d  a n d  th e  s am e  h a s  b e e n  ag r e ed  u p o n  a n d

con clud ed b y the  resp ective  ban ds a t  the d ates m entio ned  here un der;

N o w  the re fo re  the  sa id  Ind ians  do  he reby  cede ,  r e lease ,  su r r ende r  and

yie ld  up  to th e g ov ern m en t of th e D om inio n o f C an ad a fo r H is M ajes ty th e

K in g a n d  H i s  su c cesso r s  fo r  eve r  a ll  the i r  ri gh t s , t it le s  and  p r iv i leges

w ha tso ev er to  the  lan ds  inc lud ed  w ithin  the  follo w ing  lim its, tha t is to s ay :-

A ll tha t territo ry situ ate d  pa r t ly  in  the  p rov ince  o f  Saska tchew an  and

pa rtly  i n  th e  p r o v in c e  o f A lbe rta, a nd  lyin g to  the  eas t of T rea ty E igh t an d to

the  no rth o f T rea ties F ive , Six  an d th e ad ditio n to  T rea ty S ix, c on tain ing

ap pro xim ately  an a rea o f eigh ty-five th ou san d eig ht hu nd red (8 5,80 0) sq uare

m iles a nd  w hic h m ay  be  de scrib ed  as fo llow s:-

C o m m e n c i n g at  the p oint w here  the n orthe rn b o u n d a r y o f  T r ea ty  F i v e

inte rsec ts  the e astern  bo un dary  o f  t he  p rov ince  o f  Saska tchewan ;  thence

no rthe rly  alo ng  the  said  eastern  bo un dary  fou r hu nd red a nd  ten m iles,  m ore  o r

less , t o  t he  s ix t i e th  pa rall el o f latitu de  an d n orth ern  bo un da ry o f the  said

p rov ince  o f  S a sk a tc h e w a n ; the nc e w est a lon g th e sa id  p a r al le l o n e  h u n d r ed  a n d

thirty  m iles, m ore  or le ss, to  the  eas tern  bo un da ry o f T rea ty E igh t; the n c e

so uth erly  an d w este rly  follo w ing  the  said  eas tern  bo un da ry o f T rea ty E igh t to

its  inte rsec tion  w ith th e n orth ern  bo un da ry o f T rea ty S ix; th en ce e aste rly a lon g

the  sa id  no r the rn  bound ary  o f  T rea ty  S i x  to  i ts  intersectio n w ith the w estern

bo un dary  o f  t he  add i tion  to  Trea ty  S ix ;  t hence n o r th e r ly  a lo n g  the sa id w estern

bo un dary  to th e  n o r th e r n  b o u n d ar y  o f the  said  ad ditio n; th en ce e aste rly a lon g

the  said n orthe rn b ou nd ary to  the e astern  bo un dary  o f  th e  sa id  add i tion ;  thence

so uth erly  alo ng  the  said  eas tern  bo un da ry to  its inte rsec tion  w ith th e  no rthern

bo un dary  of T rea ty  S ix ;  thence  eas t e rly  a long  the  sa id  no r the rn  boundary  and

the  no rthe rn b ou nd ary  of T rea ty F ive  to th e p oin t of c om m en cem en t.

A n d a l so  a ll  the i r  ri gh t s , t it le s  and  p r iv i leges  wh a t soeve r  a s Ind ian s to  all

a n d  a n y  o the r  lands  w hereve r  s it ua t ed  in  the  p rov inces  o f  Saska tchew an  a n d

A lbe rta  and the  N orthw est T errito ries o r an y o the r po rtion  of  t h e D o m i n io n  o f

Canad a .

T o  ha ve  an d to  ho ld  the  sam e to H is M ajesty th e K ing a nd  H is succ esso rs

for ev er.

A n d H is M ajes ty  the  K ing  he reb y a gre es w ith th e sa id  Ind ians  tha t  t hey

sh all  hav e the  right to  pu rsue  their  u sua l voc ation s of h u n t in g ,  t ra p p in g  a n d
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fish ing  t h ro u g h o u t the terri tory  su rren de red  as h ere tofo re d esc ribe d, s ub ject to

such  r egu la t ions  a s  may  f rom  t ime  to  t ime  be  m ade  b y  th e  g o v e r n m e n t o f  th e

cou ntry  acting  un der the  au tho rity o f H is M ajes ty an d s av ing  an d e xc ep ting

such  t r ac t s  a s may  b e  requ i red  o r  as  m ay b e tak en u p fro m  time  to t im e for

se t t lem ent ,  mining ,  lumb er ing,  t rading or  o the r  purpo ses .

A n d H is M ajes ty th e  K ing  he reb y a gre es w ith th e  sa id  Ind ians  tha t t hey

sh all  h a v e the  righ t  to  pu r sue  the i r u sua l  voca t ions  o f  hun t ing ,  tr app ing  and

fish ing  th roughou t  t he  t e rr i to ry  su r rende red  a s he re to fo re  desc r ibed ,  su bje ct to

such  r egu la t ions  a s  may  f rom  t ime  to  t ime  be  m ade  b y  th e  g o v e r n m e n t o f  th e

cou ntry  ac t ing  und e r  the  au tho r i ty  o f H is M ajes ty an d s av ing  an d e xc ep ting

such  t rac ts  as  may b e  required  o r  as  m a y  b e  t ak e n  u p  from  time  to t im e for

se t t lem ent ,  mining ,  lumb er ing,  t rading,  or  o ther  pu rposes .

A n d  His  M ajes ty  the  King  he reby  ag rees  and  und e r takes  to  se t a sid e

rese rves  o f  la n d  f o r such b ands  a s  des i re  the  sam e,  such reserves  n ot  t o  exceed

in  a l l one  squa re  m i le  fo r  each  f ami ly  o f  f ive  fo r  such n u m b e r  o f  f a m i li e s  a s

m ay  elect  to re side u po n res erve s or in  that p rop or tion  fo r  l a rge r  o r  sma l l e r

fam il ies ; an d fo r su ch  Ind ian  fam ilies o r ind ivid ua l Ind ian s as  pre fer to  liv e

apa rt fro m  ba nd  rese rve s H is M ajes ty  un de rtak es to  pro vid e lan d in  sev era lty

to  the  ex ten t o f  one  hund red  and  s ix ty  (160)  ac re s  fo r  each  Ind ian ,  the  l and  no t

to  b e  a lien ab le b y th e In dia n fo r w ho m  it is se t asid e in  sev era lty w itho ut th e

c o n s en t of the  G ov erno r G ene ral in C ou ncil  o f C ana da, th e selec tion o f su ch

rese rves  a n d  lan d in  sev era lty to  be  m ad e in  the  m an ne r fo llow ing , na m ely, th e

S u p e r in t en d e n t Gen era l o f  Ind ian  Af fa i rs  sha l l depu t e  a n d sen d a  su itab le

p e r so n  t o  d et er m i n e  an d  se t  apa rt  such rese rve s an d la nd s, afte r co ns ultin g w ith

the  I n d ia n s co nc ern ed  as to  the  loc ality w hic h m ay  be  fou nd  su itab le  and  open

f o r s e le c ti o n .

P r o v id e d , ho w ev er, th at H is M ajes ty  r e se r v es  th e  r ig h t to d eal w ith a lly

set t lers  w ith in  the  b oun ds  of  an y lands  reserve d for  any  band  or  ban ds  as  H e

m ay  see  fit; an d a lso  tha t the  afo resa id re serv es o f lan d, o r an y in tere st th ere in,

m ay  b e  s o ld  o r o the rwise  d i sposed  o f  by  H i s  Majes ty 's  gove rnm en t  o f  Canada

f o r the  use  and b enef i t  of  the  Indians  en t i tled  there to ,  wi th  thei r  con sent  f i rs t

h a d  a n d  o b ta in e d .

It i s  fu r the r  ag reed  be tween  H is  Majes ty  and  Hi s  sa id  Ind ian  sub jec ts  t ha t

su ch  po r t ions  o f  t he  r e serves  ,and  l ands  above  m en t ioned  a s  may  a t  any  tim e
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b e  r equ i r ed fo r  pub l i c wo rks ,  bu ild ings , r a ilways  o r  roads  o f  wha t soeve r  natu re

m ay  b e  a p p ro p r ia te d  f o r su ch  pu rp os es  by  H is M aje sty 's  g o v e r n m e n t o f  C a n a d a

d u e  c o m p e n s a ti o n  b ei n g m ad e to  the  Ind ian s fo r the  va lue  of a ny  im pro ve m en ts

t h er e o n for  the  area  so  the reon ,  and  an  equ iva len t i n  l and , mo ney  o r  o the r

cons ide ra tion  fo r  the  a rea  so  appropr i a ted .

A n d w ith a  vie w  to s ho w ing  the  satis f a c tion  of H is M ajes ty w ith th e

b e h a v io u r a n d  g o o d  c o n d u c t o f  H i s I n d ia n s  an d  i n  ex t in g u i sh m e n t  of a ll the ir

pas t  c l a ims ,  H e  he reby  th rough  H is  comm issione r  ag rees to  make  ea c h  c h ie f

a  pre sen t of th irty-tw o (3 2) d olla rs in  cash ,  to  each  h e a d m a n  t w e n ty - tw o  ( 2 2 )

do llars and  to  eve ry  o the r  Ind ian  o f  wh a teve r  age  o f  the  f ami l i es  r ep resen ted

at  the  t ime and  place  of  p aym ent  twe lve  (12)  do l lars .

H is  M ajes ty  a l so  ag rees t h at  n ex t  ye a r a n d  ann ually th ereafter fo r eve r H e

w ill cause  to  be  pa id  to  the  Ind ians  in  cash , a t  su it ab le p l aces  a n d  d a te s  o f

wh ich the  said  Ind ian s sh all b e d uly  no tified , to e ach  ch ie f  tw enty -fi v e ( 2 5 )

dol lars , each  headm an  f i ft een  (15 )  do l la r s  and  t o  e v e r y  o t h er  In d i an  o f

w hatever  ag e  f ive  (5)  dol lars .

Fu r the r H i s  M ajes ty  ag rees tha t eac h c hie f, afte r sig nin g th e tre aty, s ha ll

r e ce iv e  a  s i lve r  meda l  and  a  su i t ab le  fl ag ,  and  nex t  yea r  and  eve ry  th i r d  y e ar

the rea ft e r e a c h  ch ie f  sha l l  rece ive  a  su it ab le su i t o f  c lo th ing ,  and  tha t  af t er

s ig n i n g the  trea ty  eac h h ead m an  sh all  r e ce iv e  a  b ro n z e  m e d a l a n d  n e x t y e a r a n d

ev ery  third  ye ar th ere afte r a su itab le su it of c loth ing .

Fur the r H i s  M ajes ty  ag rees t o  m a k e  su c h  p r o v is io n  as m ay  fro m  tim e to

t ime  b e  deem ed  adv i sab le  fo r  t he  educa t ion  o f  t he  Ind ian  ch i ld ren .

Fur the r H is M ajesty ag rees to  furn ish su ch a ssistanc e as m ay b e fou nd

nec essary  o r  adv i s a ble  to  a id  and  a s s i st  the  Ind ians  in  ag r icu l tu re  o r  s tock -

r a is in g  o r  o th e r  w o r k  an d  t o  m a k e  su c h  a dis tribu tion  of tw ine  a n d  a m m u n i t io n

to  them annua l ly  a s  is  u sua l ly  mad e  to  Ind ians  simi l a rly  s it ua t ed .

A n d th e  unde r s igned  Ch ipewyan ,  Cree  and  o the r  Ind ian  ch ie f s  and

headm en  on  the ir ow n b eh alf  a n d  o n  b eha l f  o f  al l t he  Ind ians  whom  they

r e p re s en t d o  h e r eb y  s o le m n l y  p ro m i s e  an d  e n g a g e to s trictly  ob serv e th is trea ty

in  a ll  an d  e v e r y  r e sp e c t a n d  to  b e h a v e  an d  c o n d u c t t h em s e l v es  a s g o o d  a n d

loy al su bje cts o f H is M ajes ty th e K ing .

They  p rom ise  and  engage  tha t  they  w ill in a ll resp ects  o b e y  a n d  ab i d e b y

the  law ; tha t the y w ill m ain tain  pe ace  be tw een  eac h o the r an d b etw een  th e ir
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t r ibes  and  othe r tribe s o f In dia ns  an d b etw een  the m selv es a nd  oth er o f H is

M aje sty 's  sub jects w heth er w hites,  Ind ians,  h alf-bree ds o r o thers  n o w

i n h ab i ti n g or w ho  m ay  he rea fter in ha bit a ny  pa rt of  the  terri tory  he reby  ceded

a n d  here in  de scr ibed,  and th at  they w i l l not  m oles t  the  person  o r t re s p as s  u p o n

the  pro pe rty o r inte rfere  w ith th e rig hts  of a ny  inh ab itan t of  such  c e d e d  tr a ct  o r

o f an y o the r dis trict o r co un try o r inte rfere  w ith o r t ro u b l e a n y p e r so n  p a s si n g

o r trav ellin g th rou gh  the  sa id  t rac t  or  any par t  thereof  an d that  they w i l l ass is t

the  off icer s o f H is M ajes ty in  brin gin g  to ju s t ice  and  pun i shmen t  any  Ind ian

o f fe n d in g  ag ain st th e stip ula tion s o f this  trea ty  or in frin gin g th e law  in  for ce in

t h e c o u n tr y  so  c e d e d .

In  w itne ss w he reo f H is  M ajes ty ' s  sa id  comm issione r  and  t h e c h ie f s a n d

headm en  ha ve  he reu nto  set th eir  h a n ds  at Isle  A  la C ros se th is tw en ty-e igh th

day  o f  Au gus t  i n  the  yea r  he re in  f i rs t  above  wr i t ten .

S igned  by  the  pa rties h ere to  i n  th e  p r es e n ce  o f  th e  u n d e r si g n ed  w i t n es s es  th e

same  h av i n g f i rs t  been  exp la ined  to  the  Ind ians  by  Mag lo i re  M aur i ce ,

interp reter.

J .V .  BEG IN,  Sup t . ,  R .N .W.M .  Po l ice .

I. R A P E T , ptr e, O .M .I.,

C H A S . F IS H E R ,

C H A S . M A I R ,

A N G U S  M cK A Y ,

D . M c K E N N A ,

T .  D A V I S .

J .A . J . M cKE NN A,  C om miss ione r

W ILL IA M  A PIS IS, C hief o f the E ng lish R iver B and , his x m ark

JO SE PH  G U N , H ead m an, h is x m ark

JE A N  B A PT IST E E ST R A LS H EN EN , H ead m an, h is x m ark

R A PH A EL  B ED SH ID EK K G E, C hief o f C lear L ake  B and , his x m ark

S igned  by  the  Ch ie f  and  H ead m a n  o f  th e  C a n o e  L a k e  b a n d , t h is  1 9 th  d a y  o f

Se ptem ber,  A .D .  1906 .  The  t r ea ty  hav ing  been  r ead  o v e r  an d  e x p la in e d  b y

A rchie  Park ,  in terpre ter ,  in  the  presence  o f  the  und ers igned w i tnesses .
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J.V . B E G IN , S up t., R .N .W .M .P .,

L . C O C H IN , ptr e, O .M .I.,

J .E. T ES TO N , ptre,  O .M .I.

F .E .  SH ER W OO D,  C ons t . , R .N .W.M .  Po l ice ,

A R C H IE P A R K , Interpre ter,  his x m ark

C H A R L E S  M A I R ,

J O H N  I R O N ,  C h ie f  o f C a n o e  L a k e  B a n d ,  h is  x  m a r k

B A PT IST E IR O N , H ead m an, C ano e L ake  B and , his x m ark

JE R O M E C O U ILL O N EU R , H ead m an, C ano e L ake  B and , his x m ark

Ar t i c le s  of a  trea ty m ad e an d c on clu de d a t the  sev era l da t es  m e n ti o n ed

t h er e in , in  t he  yea r  o f ou r  Lord  on e  thousand  n ine  hund red  and  seven ,  be tween

H is  M o st  G racio us  M ajes ty th e K ing  of G rea t B ritain  an d Ir elan d b y H is

Com miss ione r Tho mas  A lexande r  Bor thwick ,  o f  M is tawas i s ,  in  t he  p rov ince

o f Saska tchewan ,  Esqu i re , o f  t he  one  p a r t,  an d  t h e C h i p e w y a n , Cree  and  o the r

Ind ian inh ab itan ts o f the  territo ry w ithin  the  lim it s  he re ina f t e r de f ined  and

de scrib ed  by  the ir ch iefs a nd  he ad m en  he reu nto  su bs crib ed  of th e o the r pa rt.

In  w itne ss w he reo f H is  M ajes ty ' s  sa id  comm issione r  and  t h e c h ie f s a n d

headm en  ha ve  he reu nto  set th e i r hands  a t  Lac  du  B roche t  th i s  19 th  day  o f

Au gus t ,  in  t he  yea r  fi r st  above  wr i t ten .

S igned  by  the  pa r t i es  he re to  in  the  p re sence  o f  the  unde r s igned  w i t n es s es  th e

sam e h av ing  first b een  ex pla ine d to  the  Ind ian s b y A . T urq ue til.

CH AR LE S LA  VIO LE TT E,  In t e rp re t e r.

W .J .  MC LE A N , W itness .

A .W . BE LL ,  W itness .

T H O M A S  B O R T H W I C K ,  C o m m i ss io n e r , T r e a ty  N o .  1 0 .

PE TIT  C A SIM IR , Ch ief of B arren  La nd  B and , his x m ark

JE A N  B A PT IST E, H ead m an o f B arren  La nd  B and , his x m ark

A N D R E A N TS A N EN , India n o f B arren  La nd  B and , his x m ark

In  w itne ss w he reo f H is  M ajes ty ' s  sa id  comm issione r  and  t h e c h ie f s a n d

headm en  have  he reun to  se t  t he ir  hands  a t  Lac  d  yea r  f ir s t above  w r i tt en .
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Signed  by  the  pa rties h ere to  i n  th e  p r es e n ce  o f  th e  u n d e r si g n ed  w i t n es s es  th e

same  h a v in g  f i rs t been  expla ined  to  the  Indians  b y  E.S . Tu rqu etil ,  interpreter.

W itne ss A .W . B E L L ,

W itne ss W .J. M C L E A N .

TH O M A S B EN A O U N I, Ch ief of H atch et L ake  B and , his x m ark

W itne ss A .W . B E L L ,

PIE R R E A ZE , H ead m an o f H atch et L ake  B and , his x m ark

T H O S . B O R T H W IC K ,
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