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PART |
INTRODUCTION

BACKGROUND TO THE INQUIRY

On February 18, 1987, the Eel River Bar First Nation submitted a specific claim to the Department
of Indian Affairs alleging that the Crown had violated the FHrst Nation’ s treaty and riparian rights,
provisions of the Indian Act, and itsfiduciary obligations asaresult of the construction of adam on
its reserve in 1963 and the consequent damages caused to the First Nation’sfishery.*

Based on apreliminary analysis of the claim submission, Rem Westland, Director, Specific
Claims Branch, wroteto Chief Everett Martin on December 29, 1988, stating that the claim “may
have little merit.” According to itsreview of the claim, the Department of Indian Affairsfound that
the Band was fully compensated for the loss incurred by the construction of the dam and that the
Band Council consented to and was fully aware of the contents of the agreement signed in 1970.
With respect to the Band’ s objection to the useof the expropriation authority under section 35 of the
Indian Act, Westland stated that the argument could not be supported because the Band had “ not
adequately demonstrated that thelegal procedures and requirementswere not met.”? On January 25,
1989, Chief Martin wrote to the Specific Claims Branch disputing the findings of the department’s
preliminary analysis and withdrawing the claim from the Spedfic Claims process.?

The First Nation resubmitted its claim in February 1992. In a letter to Thomas Siddon,
Minister of Indian Affairs and Northem Development, on February 20, 1992, Chief Martin

summarized the claim, stating:

We submit, among other things, that the agreements, permits, and orders-in-councils
which purport to permit the Province of New Brunswick to occupy, use, ad
expropriate portions of our reserve for the purposes of establishing the dam and its

1 Everett Martin, Chief, Eel River Bar First N ation, Eel River, NB, to D.K. G oodwin, A ssistant Deputy
Minister, Government of Canada, Department of Indian Affairs, Ottawa, February 18, 1987, DIAND file B 8620-285
(N5), vol. 1 (ICC Documents, p. 628).

2 Rem Westland, Director, Specific Claims Branch, to Chief Everett Martin, December 29, 1988,
DIAND file E-5661-3-06013, vol. 1 (ICC D ocuments, pp. 654-57).

3 Everett Martin, Chief, Eel River Bar First Nation, Eel River,NB, to Acting Director, Specific Clams
Branch, Departmentof Indian Affairs, Ottawa, January 25, 1989, D IAND file E-56 61-3-06013, vol. 1 (ICC D ocuments,
pp. 658-59).
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related works are void and of no force or &fect. We submit tha we have action in
trespass against the Province of New Brunswick for continuing to occupy a portion
of our reserve without right or permission. . . . that thereis abreach of our fiduciary
rights against your department, and that the governments of Canada and New
Brunswick have an outstanding lawful obligation from the breach of the treaty of
1779 respecting the destruction of our treaty right to our fishery, from the breaches
of the Indian Act, the breach of the New Brunswidk expropriation laws, which
breaches may have allowed for abreach of Section 111 of theCriminal Code by one
of your former officials, and which resultedin the illegal disposition of our lands*

After the completion of confirming research and consultations with the First Nation and its
legal counsel, Beverley A. Lgjoie, Research Manager, Specific Claims East/Central, informed Chief
Martin that the claim had been assessed and did not disclose an outstanding lawful obligation owed
to the First Nation on the part of Canada.> On February 14, 1995, the First Nation provided another
submission and clarification of evidenceto Spedific Claims East/Certral .° On June 16, 1995, Pamela
Keating, Research Manager, Specific Claims East/Central, wrote to Chief Martinto advise that the
second preliminary legal review of their claim had concluded tha “ Canada owes no outstanding
lawful obligation tothe First Nation within the context of the Specific ClaimsPolicy.” MsKesating's
letter further suggested that the First Nation had the option of submitting the rejected claim to the
Indian Claims Commission for review.” Immediately on receiving this response, the First Nation
requested funding from the Department of Indian Affairs to conduct a comprehensive loss-of-use
study.® On September 11, 1995, theMinister of Indian Affairsrefused to grant the additional funding

on the grounds that the claim had already been rejected twice, in the course of which extensive

4 Chief Everett Martin, Eel RiverBar FirstNation, EelRiver, NB, to Thomas Siddon, Ministerof Indian
Affairs, Ottawa, February 20, 1992 (ICC D ocuments, pp. 674-75).

5 Beverley A. Lajoie, Research Manager, Specific Claims East/Central, to Everett Martin, Chief, Eel
River Bar First Nation, Eel River, NB, October 6, 1994 (ICC D ocuments, pp. 719-22).

6 Chief Martin Everett, Eel River Bar First Nation, Eel River, NB, to Beverley A. Lajoie, Research
Manager, Specific Claims East/Central, February 14, 1995 (ICC Documents, p. 723).

7 Pamela Keating, Research Manager, Specific Claims East/Central, Ottawa, to Chief Everett Martin,
Eel River Bar First Nation, June 16, 1995 (ICC Documents, pp. 728-32).

8 Chief Everett M artin, Eel River Bar First Nation, to Pamela K eating, Research M anager, Specific
Claims East, July 20, 1995 (ICC Documents, p. 733).
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research had been conducted, but suggested that the First Nation could request an independent
assessment of the rejected claim from the Indian Claims Commission.’
On September 19, 1995, the First Nation requested that the Indian Claims Commission

conduct an inquiry into the rgection of its claim.*°

MANDATE OF THE INDIAN CLAIMS COMMISSION

The mandate of this Commission is set out in federa Orders in Council providing the
Commissionerswith theauthority to conduct publicinquiriesinto specific clamsandtoissuereports
on “whether aclamant has avalid claim for negotiation under the [ Specific Claims] Policy where
that claim has already been rejected by the Minister . . .”** This Policy, outlined in the 1982 bookl et
entitled Outstanding Business: A Native Claims Policy — Specific Claims, states that Canada will
accept claims for negotiation where they disdose an outstanding “lawful obligation” on the part of
the federal government.'? The term “lawful obligation” is defined in Outstanding Business as

follows:

Thegovernment’ spolicy on spedfic claimsisthat it will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

1) Thenon-fulfillment of atreaty or agreement between Indiansand the Crown.

i) A breach of obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regulations thereunder.

iii) A breach of an obligation arising out of government administration of Indian
funds or other assts.

° Ronald A. Irwin, Minister of Indian Affairs and Northern Development, Ottawa, to Chief Everett

Martin, Eel River Bar First Nation, Dalhoude, NB, September 11, 1995.

10 Chief Everett M artin, Eel River Bar First Nation, Dalhousie, NB, to Indian Claims Commission,
Ottawa, September 19, 1995.

u Commissionisaued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992,
amending the Commisson issued to Chief Commissioner Harry S. LaForme on A ugust 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991.

12 DIAND,Outgtanding Business A NativeClaims Policy— Spedific Claims(Ottawa: M inister of Supply
and Services, 1982), 20; reprinted in (1994) 1 ICCP 171-85 (hereinafter Outstanding Business).
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iv) Anillegal disposition of Indian land.
Furthermore, Canadais prepared to consider claims based on the following circumstances:

)] Failure to provide compensation for reserve lands taken or damaged by the
federal government or any of itsagencies under authority.

i) Fraud in connection withthe acquisition or disposition of Indian reserveland
by employees or agents of the federal government, in cases wherethe fraud
can be clearly demonstrated.

The Commission has been asked to inquire into and report on whether the Eel River First
Nation hasavalid claim for negotiation pursuant to the Specific Claims Policy. Thisreport contains

our findings and recommendationson the merits of thisclaim.



PART II
HISTORICAL BACKGROUND

The historical evidencein relation to the Eel River Bar First Nation’sclaim, reviewed in this Part,
includes several volumes of documentary evidence and the testimony provided by members of the
Eel River Bar FirstNation at acommunity session on April 23, 1996. The Commission also received
testimony from Wallace LaBillois, who was a councillor and band manager during the eventsin
guestion during a separate session in Ottawa on July 11, 1996.

The Commission also considered the written submissions of the First Nation and Canada,
in addition to hearing oral submissionsfrom legal counsel for the parties on February 20, 1997. The
documentary evidence, written submissions, transcripts from the community session and oral
submissions, and the balance of the record before the Commission in thisinquiry arereferenced in
Appendix A to this Report.

THE TREATY OF 1779

The ancestors of the Ed River Bar Fird Nation were parties to the 1779 Treaty of Peace and
Friendship (the Treaty of 1779) signed in Windsor, Nova Scotia, on September 22, 1779, by His
Majesty’ s superintendent of Indian Affairs in Nova Scotia and several tribes of Micmac Indians
representing the Miramichi, Pogmosche, Restigouche, and Richebouctou Indians. The Treaty of 1779
was signed in the wake of a series of raids against English inhabitants carried out by Indians at the
instigation of disaffected settlers. The treaty was intended to promote peace and bring an end to
lawlessness on the east coast around the Baie des Chaleursin what is now the northeastern part of

the province of New Brunswick. The treaty dipulated, in part:

That we [the Micmacs of Miramichy] will behave Quietly and Peaceably towardsall
his Majesty King George's good Subjects treding these upon every occasion in an
honest friendly and Brotherly manner.

That we will at the Hazard of our Lives defend and Protect to the utmost of
our power, the Traders and Inhabitants and ther merchandize and Effectswho are or
may be settled on the Rivers Bays and Sea Coasts within the forementioned District
against all the Enemys of His Majesty King George Whether French, Rebells or
Indians.

In consideration of the true performanceof theforegoing Articles, onthe part
of the Indian Affairs doth hereby Promise in behalf of government:
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That the said Indians and their Constituents shall remain in the Districts
before mentioned Quiet and Free from any molestation of any of His
Majesty’s Troops or other his good Subjectsin their Hunting and Fishing.

That immediate measures shall be taken to cause Traders to supply
them with Ammunition, clothing and other necessary storesin exchange for
their Furrs and ather Commoditys.™

It is generally accepted that the commaodities historically traded by the Micmac were fur, moose
hides, baskets, and fish.*

THE EEL RIVER BAR INDIAN RESERVE

The Edl River Bar Indian Reserve was set aside for the use and benefit of the First Nation by an
executive order of the Province of New Brunswick dated February 28, 1807." The sizeand specific
location of the reserve were not entirely clear from the Order in Council; however, the minutes of

the executive order offered the following description of the reserve:

Ordered that the vacant tract of land on Eel River commencing at Lot No. 6 north of
the mouth of the Eel River and extending to Lot No. 1 at the extremity of the Sand
Beach which formsthe entrance of the River —including the Eel Fishery, bereserved
for the use of the Indians — with the exception of the Sand Beach formerly reserved
for the public fishery.®

Three schedules of Indian reservesin New Brunswick for the years 1838, 1842, and 1847 describe
thereserve at Eel River Bar as containing 400 acres of land on the north side of Eel River.' In 1867

and 1870, however, tablesof Indian landsin New Brunswick describethe reserve ascontaining only

1 “Treaty Entered into with the Indians of Nova Scotia from Cape Tormentine to the Bay De Chaleurs,
22 Sept. 1779,” Claims and Historical ResearchCentre, DIAND file X-92, pp. 2and 5 (ICC Documents, pp. 8-9).A copy
of the treaty is attached as Appendix B to this report.

14 L.F.S. Upton, Micmacs and Colonids: Indian-White Relations in the Maritimes, 1713-1867
(Vancouver: UBC Press, 1979), 18, 63-64, 128-29.

15 DIAND Indian Land Registry, Instrument No. 014590 (ICC Documents, pp. 14-15).
16 DIAND Indian Land Registry, Instrument No. 014590 (ICC Documents, p. 15).
w7 “Schedule of Indian Reserves,” N ew Brunswick, Journal of the House of Assembly (JHA), Appendix

to “Report on Crown Lands” (Fredericton, 1838); DIAND file 271/30-13-3, vol. 1, Surveys and Reserves, Eel River
Indian Reserve No. 3, Miramichi Agency (ICC Documents, pp. 17-19).
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220 acres on the north shore of theriver.'® The First Nation has asserted a claim for an outstanding

entitlement based on the discrepancy of 180 acres, but thisclaim isnot before the Commisson in

thisinquiry.

From 1807 onwards, there were numerous additions to, aswell as surrendersand partitions

of, the Edl River reserve, asfollows:

October 30, 1908: 79.90 acres added to the reserve:®®

. May 22, 1928: 124.4 acres added to the reserve;®

. August 24, 1928: 15 acres added to the reserve;®*

J February 14, 1929: 3%z acres surrendered by the Band for the New Brunswick International
Paper Company pipelineright of way; %

. May 19, 1930: 1.7 acresadded to the reserve “and also all marinerightsand all fishing rights
in connection therewith”;* and

. September 1, 1960: section 28(2) permit granted to the New Brunswick Electric Power
Commission for the use of 2.83 acres of reserveland for the el ectric power transmission line
“for such period of time as the said right of way is required for the purpose of an electric
power transmission line.”**

When the construction of adam on the Eel River was first proposed in 1963, the Eel River reserve

contained atotal of 434.67 acres of land. After the 1970 letter-permit and expropriation of land for

18

pp. 24-25).

19

20

21

22

23

24

Indian Lands in New B runswick, May 19, 1870, DIAN D, file 271/30-13-3, vol. 1 (ICC Documents,

DIAND Indian Land Registry, Instrument No. 014592 (1CC Documents, pp. 26-29).
DIAND Indian Land Registry, Instrument No. 014593 (1CC Documents, pp. 30-35).
DIAND Indian Land Registry, Instrument No. 014594 (ICC Documents, pp. 36-41).
DIAND Indian Land Registry, Instrument No. 014595 (ICC Documents, pp. 42-47).
DIAND Indian Land Registry, Instrument No. 014599 (ICC Documents, pp. 51-54).

Department of Citizenship and Immigration, Indian Affairs Branch, Agreementbetween Her M ajesty

Queen Elizabeth the Second and The New B runswick Electric Power Commission, September 1, 1960, D IAND file
271/31-3-13-3 (ICC Documents, pp. 95-97).



8 Indian Claims Commission

the headpond, the reserve contained a total land base of 368.39 acres. In 1996, Band Councillor
Gordon LaBillois described the reserve as 368 acres, a“very small land base” that had been “ cut up
likeapieceof pie” by two major highways, atransmission line, two pipelines, and two roads created

as aresult of the damming of the Eel River® (see the map of the Eel River reserve on page 162).

ADMINISTRATION AND CONTROL OF INDIAN RESERVES IN NEw BRUNSWICK

In 1958, the Government of Canada and the Province of New Brunswick entered into an agreement
to clarify jurisdiction over the administration and control of Indian reserve land. Before this
agreement was entered into, the federal government had been issuing letters patent under the Great
Seal of Canadato convey surrendered reserve landsto private purchasers, on the assumption that it
had the authority to do so. The difficulty, however, was that “two decisions of the Judicial
Committee of the Privy Council relatingto Indian landsin the Province of Ontario and Quebec |ead
to the conclusion that said lands could only have been lawfully conveyed by authority of New
Brunswick with the result that the grantees of said lands hold defective titles and are thereby
occasioned hardship and inconvenience.”#

To resolve any ambiguities over who had jurisdiction with respect to reserve land and
surrendered reserve land, the province agreed to transfer all rights and interests in Indian reserves
tothefederal government. Although thisagreement made no referenceto aboriginal or treaty hunting
and fishing rights, it confirmed all previous land grants, provided for aright of first refusal to the
province over lands surrendered for sale, and withheld from the transfer “lands lying under public

highways, and minerals.”?’

THE ECONOMY OF THE EEL RIVER BAR RESERVE
The location of the Eel River Bar Reserve at the mouth of the Edl River on the Baie des Chaleurs

was a crucia factor in the development of the economy, culture, and traditions of the First Nation.

= ICC Transcript, April 23, 1996, pp. 127-28 (Gordon LaBillois).

% Indian Reserves of New Brunswick, SC 1959, c. 47 (ICC Documents, p. 78).

z Indian Reserves of New Brunswick, SC 1959, c. 47 (ICC Documents, pp. 78-79).
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Thefishery on the Eel River and inthe waters adjacent to the reserve has been the foundation of the
First Nation’ seconomy since at |east the time whentheir reserve was set aside. The 1807 provincial
Order in Council setting as dethe reserve provided that the“Ed Fishery” was reserved for the use
of the Indians, indicating the importance of the fishery to the First Nation.” Government efforts to
secure the river’s resources for the First Naion are also evident in the federa Crown’'s 1930
purchase of a 1.7-acre strip of waterfront, known as “Wallace Beach,” which specifically included
“al marinerightsand al fishing rightsin connection therewith” for the benefit of theFirst Nation.?
The pricepaidfor thisparcel of land was $2200,* considerably morethan that paid for the adjoining
pieces, thereby i ndicating the economic va ue of having accessto the fishery.

The value of the fishery was placed in context by Band Councillor Gordon LaBillois, who
described the E€l River ashaving been oneof the*richest littlerivers’ inthearea, with the best clam

flatsin the province:

The gifts that came from the Eel River were gifts that were handed downto
our people here since time immemoria. Through access [to] these resources our
people could always fend for themsdves. It generated eight months of economic
activity. We had our own economic base at Eel River.®

At the community session, numerous members of the First Nation told the Commissioners that the
Eel River had provided them with eels, codfish, smelt, trout, salmon, herring, bass, wild and brant

geese, and ducks.* In this small community of fewer than 200 people,® the fish harvestswere large

= DIAND Indian Land Registry, Instrument No. 014590 (ICC Documents, p. 15).
2 DIAND Indian Land Registry, Instrument No. 014599 (ICC Documents, p. 51).

% Secretary, Department of Indian A ffairs, toMax D. Cormier, MP, Restigouche-M adawaska, December

18, 1931 (ICC D ocuments, pp. 56-57).

st ICC Transcript, April 23, 1996, pp. 93-96 (Gordon LaBillois).

%2 ICC Transcript, April 23, 1996, pp. 14-15, 42-44 (Margaret LaBillois); pp. 30-32 (Marion LaBillois);
p. 56 (Richard Smonson); p. 59 (Hubert LaBillois); pp. 64-66 (Peter Simonson); pp. 68-70 (Earl LaBillois); p. 85
(Alfred Narvie); p. 89 (Leonard LaBillois); p. 97 (Gordon LaBillois); pp. 114-19 (Rebecaa LaBillois).

3 ICC Transcript, April 23, 1966, p. 51 (Margaret La Billois); pp. 86-87 (Leonard LaBillois).
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enough to preserve the excess for off-season consumption, trade for other types of food, and, later
on, saleto local markets and tourists®

Furthermore, the fact that this areawas not suitable for agricultural devel opment meant that
the reserve economy, both subsistence and commercial, centred on the fishery —in particular, the
harvesting of dams. In 1938, the Inspector of Indian Agencies had reported that no farming could
be expected at this reserve because of the marshy land. A worse place coud not have been chosen
for areserve, henoted, theland be ng essentiallyworthless.* Inits Annual Reportsbetweentheearly
1930s and the 1960s, Indian Affairs repeaedly staed that economic opportunities for Indians
throughout the province were dismal because farming operations were limited and hunting and
trapping had become scarce. This lack of opportunity for Indians in the areameant that many had
to find employment as |abourers.*

Cottageindustrieslikeknitting, snowshoe-making, small-scal etrapping, and pul p-log scaling
were used to supplement afamily’ sincome, but neither the resources nor the marketsfor theseitems
werelarge.*” Further, industry inthenearby town of Dal housiedid not provide employmentfor many
of Edl River’sresidents, and many familiesfound themselvesforced to look for employment in the
United States®

The clam harvest wasthe mainstay of the reserve’ seconomy. Several First Nation members
indicated that for most of theyear, the dam harvest was the centre of life on the reserve. Clams
provided not only daily food andthe basis of commercial economy but also alifestylethat had been

practised by many generations of Micmac Indians:

i ICC Transcript, April 23, 1996, pp. 43, 51 (Margaret LaBillois); pp. 86-87 (Leonard LaBillois); pp.

32, 36-38 (Marion LaBillois); p. 66 (Peter Simonson); p. 95 (Gordon LaBillois); p. 119 (Rebecca LaBillois).
% Jude Thibault, Inspector of Indian Agencies, to Indian AffairsBranch, Ottawa, September 16, 1938
(1CC Documents, p. 58).

% DIAND, Annual Reports for the years 1931 to 1961.
s ICC Transcript, April 23, 1996, pp. 32, 35 (M arion LaBillois); p. 116 (Rebecca LaBillois).
8 ICC Transcript, April 23, 1996, p. 17 (Margaret LaBilloig); p. 81 (Alfred Narvie); pp. 26,38 (Marion

LaBillois); p. 56 (Richard Simpson); p. 59 (Hubert LaBillois); p. 75 (Mary McBain); p. 87 (Alfred Narvie); p. 88
(Leonard LaBillois); p. 91 (Gordon LaBillois).
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The clams, of course, the clamswere our source of revenue. At that timethewelfare
was $1 aweek for each of us and there were five of us, five children, and my mom
and dad. We couldn’t make a—therewasno living on that. Because | remember quite
well the clamswere our subsistence, becausewe had clam pie, wehad clam chowder,
we had clams as they were and we had clam sandwiches. Y ou know, that’swhat we
were brought up on, clams.*
In addition to using the clamsto feed their families, First Nation members sold clams, together with

other food, to tourists from beach canteens and roadside stands.*°

INITIAL PROPOSAL TO CONSTRUCT THE DAM ON THE EEL RIVER (1962)

In early 1962, the New Brunswick Water Authority (NBWA) contacted the Indian Affairs Branch
(IAB) of the Department of Citizenship and |mmigration to discussthe possibledamming of the Eel
River and its potential impact on the First Nation.

On February 27,1962, the MaritimeRegional Supervisor of Indian Affairs, F.B. McKinnon,
sent a memorandum to David Vogt, Acting Chief of Resources and Trusts for the |AB in Ottawa,
informing him of a discussion he had had with Dr John S. Bates, Chairman of the NBWA, who
indicated that the Town of Dalhousiewasinterested in congructing adam onthe Eel River tosecure
asupply of fresh water to attract industry. At thisinitial stage, the NBWA had not yet decided on
how to providethewater supply, and test drilling for water continuedwhile optionsfor construction
of adam were considered. The NBWA initially proposedthat the dam belocated at the mouth of the
Eel River, adjacent to the reserve, where there was already a bridge to accommodate Highway 11.
Sincethe proposal involved tidal water and was off reserve, M cKinnon thought there was not much
Indian Affairs could do to prevent the dam from being constructed on the Eel River; however, he
expressed concern with the fact that “erection of adam will mean the flooding of afairly large flat
which at the moment provides approximaely 50% of the [Band’ s| clam production. It istherefore

quite valuable to the Indians.”** McKinnon suggested that any adverse effects of the dam on the

% ICC Transcript, April 23, 1997, p. 14 (Margaret LaBillois).

40 ICC Transcript, April 23, 1996, p. 47 (Margaret LaBillois); p. 118 (Rebecca LaBillois).

4 F.B. McKinnon, Regional Supervisor, Maritime Regional Office, Indian Affairs Branch, to Acting
Chief, Reserves and Trusts, Indian Affairs Branch, February 27, 1962, DIAND file 271/31-5-13-1, vdl. 1 (ICC
Documents, p. 126).
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Band’ slivelihood “ should bekept very much in mind when discussing alternate meansfor providing
water for the Town of Dalhousie.”*

Dr Bateswroteto Vogt on March 2, 1962, to confirm that the nearby Town of Dalhousie had
been test drilling several sites in search of large quantities of fresh water, without success. The
International Paper Company, locatedin Dalhousie, wasthe main sourceof employmentinthetown,
but local unemployment was still a concern of the Town Council, which was trying to attract new
industry to thearea. In particular, the Town Council wasinterested in attracting Canadian Industries
Limited (CIL), but, without a substantial supply of fresh water for industrial use, CIL would not be
able to operate its plant in Dalhousie. To fadlitate the establishment of the plant, New Brunswick
Premier L ouis-Joseph Robichaud assured CIL that hisgovernment would support Dalhousi€’ sgoals
by securing at least 300,000 gallons of water per day by October 1963.

Withinaweek of thiscommitment, Robichaud asked the NBWA to act as coordinator of the
project by dealing with the federal, provincial, municipal, and company agencies that would be
participantsin the venture. Dr Bates indicated that the most promising option was to dam the Eel
River at or near its mouth, but if atidal dam on the Eel River wasthe chosen option, “[t]imingisan
urgent factor,” sincethe dam would have to be constructed in the summer of 1962 to allow a year
of fresh water flushing before the reservoir would be salt free®

OnMarch9, 1962, Vog responded to M cKinnon’ smemorandum, advising that thel AB had
not yet been contacted by theNBWA. V ogt al so requested information from M cKinnon ontheyearly

value of the Indian clam harvest, but noted:

The Eel River being atidal river, the water front boundary of the Eel River Reserve
isordinary highwater mark and title to the bed of the river below ordinary highwater
mark is vested in the Province. If the clams are gathered below ordinary highwater
mark, the public generally would have aright to harvest the dams, and consideration

42 F.B. McKinnon, Regional Supervisor, Maritime Regional Office, Indian Affairs Branch, to Acting

Chief, Reserves and Trusts, Indian Affairs Branch, February 27, 1962, DIAND file 271/31-5-13-1, vol. 1 (ICC
Documents, p. 126).

a8 John S. Bates, Chairman, New Brunswick Water Authority, Fredericton, NB, to D avid Vogt, Chief,
Reserves and Trusts, Indian Affairs Branch, Department of Citizenship and Immigration, Ottawa March 2, 1962,
DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 127-30).
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will have to be given as to whether or not the Indian Band has any special right for
which special compensation can be claimed.*

McKinnon's response on April 6, 1962, was that, whilethe Band generally harvested clams below
the high-water mark, alongside the general public,

non-Indiansdo so for their own use, while Indians attempt to do so commercialy . ..
attempts to put a dam at the road would be opposed not only by the Indians, but by
just about everyone who does fish dams in that area. It could mean that public
opinion would force the town to erect a dam afew hundred yards away from the
road.”

M cKinnon al so attached amemorandum from Jean Bourassa, the Superintendent of the Restigouche
Indian Agency, stating that “[a]lthough | donot know much of thisindustry,” hewas of theview that
“50% of the revenue from clam digging in Eel River would be approximately $1,500 per year.”*
McKinnon noted that in his most recent discussion with Dr Bates, he was informed that “no action
would be taken in regardsto the dam without bringing together al those concerned,” including the
Band, the town, the NBWA, and the Department of Fisheries.”’

In the meantime, Dr Bates advised | AB-Ottawa that the dam site was still in an exploratory
stage. In a memorandum dated April 13, 1962, Vogt informed McKinnon that “Dr. Bates was
instructed that the proposal should be goneinto fully with you andwith thelndians.” V ogt al so noted

4 David Vogt, Chief, Reserves and Trusts, Indian Affairs Branch, Department of Citizenship and
Immigration, Ottawa, to F.B. M cKinnon, Regional Supervisor, Amherst, Nova Scotia, March 9, 1962, DIAND file
271/31-5-13-3-1, vol. 1 (ICC Documents, p. 131).

5 F.B. McKinnon, Regional Supervisor, Amherst, Nova Scotia, to David Vogt, Chief, Reserves and
Trusts, Indian AffairsB ranch, Department of Citizenship and Immigration, Ottawa, April 6,1962, DIAND file271/31-5-
13-3-1, vol. 1 (ICC Documents, p. 133).

4 L. Jean J. Bourassa, Superintendent, Restigouchelndian Agency, Ste-Anne-de-Regigouche, Quebec,
to Indian Affairs Branch, Maritime Regiond Office, April 2, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC
Documents, p. 134).

4 F.B. McK innon, Regional Supervisor, Amherst, Nova Scotia, to David Vogt, Chief, Reserves and
Trusts, Indian AffairsBranch, D epartment of Citizenship and Immigration, Ottaw a, April 6,1962, DIAND file 271/31-5-
13-3-1, vol. 1 (ICC Documents, p. 133).
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that since the clam flas are in the vicinity of the highway bridge where the NBWA was first

proposing to construct the tidal dam,

Dr. Batesindicatedit might be advisable to place adam somedistance upriver from
the highway bridge more or less at a point which would be opposite the International
Paper water pipeline. Selection of thislocation would seam to obviate interference
withtheclamflats, and | think we and the Indians might very well pressfor selection
of that site.®®

Three days later, McKinnon received a further report from JH. Sheane, the new
superintendent responsible for the Eel River reserve (which had recently been transferred to the

Miramichi Agency from the Restigouche Agency), advising that he and Bourassa

checked the approximate income again during avisit to E€l River and asaresult of
this second look both Mr Bourassa and myself agree that the income from sale of
clams by Indians is probably nearer to $5,000 than to the $1,500 figure originally
submitted by Mr Bourassa. Thisnew factor places asomewhat different light on the
matter in that the clam bedsare probably morevaluableto the Indiansthan originally
estimated.*

Despite Bates's discussion with Vogt in April 1962, during which they appeared to have
agreed that it would be preferable from the Band' s standpoint to construct the dam upriver (also
known as Site no. 1), Bates reported to McKinnon on August 21, 1962, that “[t]he Town Council
has voted in favour of atidal dam above Eel River Bar bridge at thefirst bend of the river near the
bridge (also known as Site no. 2).”*° McKinnon wrote to headquarters on August 27 noting that
construction of the dam at Site no. 2 would cause some flooding of reserve lands, but “thereisno

difficulty anticipated with the [Band] council as long as the erection of the dam will not affect the

8 David Vogt, Chief, Reserves and Trusts, Indian Affairs Branch, Department of Citizenship and
Immigration, Ottawa, to Regional Supervisor, M aritime Region, April 13, 1962, DIAND file 271/31-5-13-3-1, vol. 1
(ICC Documents, p. 135).

4 J.H. Sheane, Superintendent, MiramichiIndian Agency, to Regional Supervisor, M aritimes, April 19,
1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 136).

%0 John S. Bates, Chairman, NB Water Authority, Fredericton, to F.B. McKinnon, Regional Supervisor,
Ambherst, Nova Scotia, August 21, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 140).
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clam flats.”>! He also suggested that the water could be pumped from the reservoir through an
existing pipeline, owned by the International Paper Company, which already crossed thereserve, and
he requested advice on whether International Paper could grant permission to the town to use the
pipeline without theapproval of the Minister of Indian Affairs.

Jules D’ Astous, Chief of the Economic Development Division of Indian Affairs, responded
to McKinnon on September 12, 1962. He stated that 3¥2 acres had been surrendered by the Band for
the pipeline right of way in 1929 and that International Paper coud, therefore, permit the town to
use the pipeline without prior approval from the |AB or the Band. D’ Astous advised, however, that
if reserve lands were to be flooded, consent of the Indians would have to be obtaned, the town
would have to apply for an easement to flood, and asurvey would have to be done to confirm the
area of the reserve affected by flooding.

McKinnon and Sheane continued to pressfor Site no. 1. After discussionswith thetown and
the Eel River Band Council, Sheane stated that although Indian Affairs did not have

alegal right to contest the erection of the dam at [Site no. 2] | believethe officials of
the town concerned might beinfluenced to construct at theother site if we could get
an educated opinion which would support the Indians reasoning that the clam beds
may be partially or wholly destroyed if the damis constructed at the siteindicated.>

Sheane suggested that the effects of the dam required further investigation and he put forward the
names of two experts on shellfish — Dr J.C. Medcof of the Atlantic Biological Station, Fisheries
Research Board, in St Andrews, New Brunswick, and Dr E.R. Drinnan of the Oyster Culture Station
—who might be able to assist by providing “aruling prior to the next stage of negotiations with
Dahousie’” on questions relating to the effect of the dam on the water current, whether the clams

5 F.B. McKinnon, Regional Supervisor, Amherst, Nova Scotia, to Indian Affairs Branch, Augug 27,

1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 144).
52 Jules D’ Astous, Chief, Economic Development Division, Indian Affairs Branch, to F.B. McKinnon,
Regional Supervisor, Amherst, Nova Scotia, September 12,1962, DIAND file271/31-5-13-3-1, vol. 1 (ICC Documents,
p. 145).
s J.M. Sheane, Superintendent, Miramichi Indian Agency, toV.J. Caissie, Assistant Regional Supervisor,
Maritime Regional Office, September 24, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 146).
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were “attracted to the muddy areas further upstream during early stages of their development,” and
the possibility of contamination inthe stream.>

M cKinnon adopted Sheane' s proposal and wrote to Dr Medcof on October 1, 1962, seeking
hisassistancein determining the effect of the proposed dam onthe clam beds beforeproceeding with

negotiations with the town. McKinnondrew attention to the Band’ s concerns:

The area in question has long been known as a good clam producing area and the
Indians fear that the erection of a dam may seriously affect this fishing. According
to the Indians, the areato be flooded is one where clams arefound in the early stage
of development, athough actual digging is not carried out at that point. The good
producing area of today will be just below the dam, and tides and currents will be
affected.

On October 30, 1962, M cKinnon discussed the matter with DrMedcof and Dr J.S.MacPhail,
also of the Atlantic Biological Station. Dr Medcof’ s report states that M cKinnon was interestedin

knowing

(1)  Whether placing a dam in the estuary™ of this river would affect the clam
productivity of flats in the estuary beow the dam and of flats outside the
estuary in the Bay of Chaleur . . . and

(2)  Whether any likely damage would be diminished by moving the dam sitea
short distance upsream.®’

The Band's concerns about the potential impact on the clams were apparently presented to Dr

Medcof. The relevant excerpts of his findings and conclusions are set out below:

54 J.M. Sheane, Superintendent, Miramichi Indian Agency, toV.J. Caissie, Assistant Regional Supervisor,

Maritime Regional Office, September 24, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 146).

s F.B.McKinnon, Regional Supervisor, Amherst, Nova Scotia, to Dr J.C. M edcof, Assistant Director,
Fisheries Research Board, Biological Station, St Andrews, NB, October 1,1962, DIAND file 271/31-5-13-3-1, vol. 1
(I1CC Documents, pp. 147-48).

%6 The term “estuary” refersto the wide mouth of ariver where the tide meets the current.

57 Dr J.C. Medcof, Assistant Director, Biological Station,Fisheries Research Board of Canada,to Dr J.L.

Hart, Director, Fisheries Research Board of Canada, November 1, 1962 (ICC Documents, pp. 150-51).
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The old idea of there being a need for a sanctuary for a breeding population
was held by Indians of the areaand thiswasthereason for proposing shifting the site
upstream. They also, like many clam fishermen of this area, believe clam flats are
replenished after digging, by migration of young dams to them from other areas.

All we could say was that:

Q) The areato be submerged has never, to our knowledge, produced clams, so
there would be no reduction by encroachment on productive aress.

2 Dam construction would change the pattern of water circulation inthe lower
estuary and removal of substantial amounts of fresh water from the river
system by thetown of Dalhousiewouldraisethe average salinity of thewater
in the lower estuary. These two changes are liable to affect the nature of
bottom sedimentati on and settlement of clam spat in thelower estuary where
somerather poor, seldom-harvested clams grow. However, theinteraction of
these factors is so complex that we could not predict whether damming
would effect abeneficial or deleteriouschangeinthesmall areaof productive
clam ground in the lower estuary. Much less could we predict whether
placement of the dam afew hundred feet further up the estuary from the site
chosen by the town would be better from the point of view of conservation.

3 We were confident that, no matter which dam site was chosen, the clam
production of flats along the shore of the Bay of Chaleur (which are the
industrially important flats) would not be affected.

4) There is no sound basis for the theories (a) that specia sanctuaries for
breeding stocks are required to sustan production or (b) that young clams
migrate from one area to another to replenish dug-out areas>®

Given that the purpose of consulting Dr Medcof was to obtan support for moving the dam to Site
no. 1, hisinitial analysis of the situation offered little assistance to Indian Affairs and the Band.
McKinnon noted that in view of Dr Medcof’ s opinion, “we really haveno irrefutable agumentsto
insist that the town choose the upper site, at least in so far as clam production is concerned.”*

Dr Medcof’ sreport wasprovided to Chief Alfred Narvieand the Eel River Band Council and
was discussed withthe Band generally at ameeting held on November 20, 1962. Although Sheane

58 DrJ.C. Medcof, Assistant Director,Biological Station, FisheriesResearch Board of Canada, to Dr J.L.

Hart, Director, Fisheries Research B oard of Canada, N ovember 1, 196 2 (ICC D ocuments, pp. 150-51). Emphasis added.
5 F.B. McKinnon, Regional Supervisor, Amherst, to Miramichi Indian Agency, November 5, 1962,
DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 156).
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could not attend the meeting, he provided the following report to the Maritime Regional Office of
the 1AB:

The Band have decided that they will not permit the town authoritiesto cross
over or use their land for this purpose because they feel there is a very strong
possibility that the clam beds will be damaged with the erection of such a dam.
However they have permitted a preliminary survey and they understand that the
latest thinking is that the dam should be constructed further upstream away from
their land altogether. This new development which | could not confirm with the
town authorities has apparently come about because it has been discovered that the
banks of the river on the reserve side consist chiefly of moss which would not hold
back the water. Thus construction of a dam at the point proposed would not be
effective without the addition of alevee along the river bank.

For the foregoing reason, the Band decided at their medting to leave the
matter in abeyance until thelocationof thedamisfinally decided. | understandifthe
town utilize the present proposed location [ Ste no. 2], the Band will do all in their
power to prevent same.®

McKinnon informed Dr Bates that the Band was opposed to Site no. 2 and that the location “ above
the Eel River Bar bridge at the first turn of the river might have to be abandoned for lack of
footings.”® Dr Bates planned to meet with Vogt in Ottawa during the week of December 10to
discuss the possibility of paying compensation to the Band:

Mr. McKinnon indicated strong objection by the Indian Reserve to adam at this
lower location [Site no. 2] on account of affecting clam diggng. Surely
compensation could take care of any definite reduction of annual revenue if it
becomes clear that the largest possible storage reservoir for water isdesirable and
feasible.®

60 J.H. Sheane, Superintendent, Miramichi Indian Agency, to MaritimeRegional Office, November 26,

1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents p. 157). Emphasis added.

61 John S. Bates, Chairman, New Brunswick Water Authority, Fredericton, to Town of Dalhousie and
New Brunswick International Paper Company, November 29, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC
Documents, p. 158).

62 John S. Bates, Chairman, New Brunswick W ater Authority, Fredericton, to Town of Dalhousie and
New Brunswick International Paper Company, November 29, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC
Documents, p. 158).
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Dr Bates arranged to meet with Vogt in Ottawa on December 14, 1962, noting that “the
development plan has reached an advanced stage.”®® Bates met with Vogt and with W.P. McIntyre
of the IAB and informed them that the dam was to be built at Site no. 2 despite the Band's

objections. Jules D’ Astous provided the following report on this meeting to McKinnon:

| understand that asufficient volumeof water could beobtained tosupply the
anticipated requirements of Canadian IndustriesLimited by building the dam at site
no. 1. However, itisanticipated that the capacity of the New Brunswick International
Paper Plant will be increased and in amatter of years an additional volume of water
will be needed. To ensure an adequate supply of water for the town of Dalhousie and
industry users, it is necessary to build adam at site no. 2.

On the basis of reports supplied by you and the Agency, Dr. Bates wastold
that the Indians would oppose construction at site no. 2 because of anticipated
[adverseeffect on] clam harvest. Although Dr. Batesand the Water Authority are not
empowered to negotiatea settlement of Indian claims, Dr. Bates did suggest that the
clam resources might be compensated by cal culating the annual volume and val ueof
the clam harvest and capitalizing this annual vdue. Further, [hg suggested tha a
survey of the clam resources be made during the 1963 season.

We pointed out to Dr. Bates that in addition to a claim for damage to clam
production, it would appear that the town of Dalhousie will have to negotiate an
agreement with the Indians for Reserve land needed to anchor the dam and for the
retaining wall. Also, if the building of the dam should result in flooding of the
Reserve land the town would require an easement to flood.*

D’ Astous advised McKinnon that he should begin to communicate with town officialsto impress
on them the need to *“ make known itsrequirements at an early date and open negotiations with the
Indians. Delay in this connection could make it difficult or impossible for the town to fulfill its

commitment to C.I.L. for next October.”®

63 John S. Bates, Chairman, New Brunswick W ater Authority, Fredericton, to David Vogt, Chief,

Reservesand Trusts Indian Affairs Branch, December 3, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents,
p. 160).

64 Jules D’ Astous, Chief, Economic Development Division, Indian Affairs Branch, Department of
Citizenship and Immigration, Ottawa, to Regional Supervisor, Maritimes, December 18,1962, DIAND file271/31-5-13-
3-1, vol. 1 (ICC Documents, pp. 162-63).

65 Jules D’ Astous, Chief, Economic Development Division, Indian Affairs Branch, Department of

Citizenship and Immigration,Ottava,to Regional Supervisor, Maritimes,December 18, 1962, DIAND file271/31-5-13-
3-1, vol. 1 (ICC Documents, pp. 162-63).
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Dr Bates sent his own report on the results of this meeting to the Town Council and to

International Paper on December 18, 1962, with copies to the IAB:

The Indian Affairs Branch thinks the Indian Reserve will feel concerned
regarding the dam at the lower site. . . . However, it is obvious that the potential of
the Eel River cannot be made available at about 10 million gallons per day in low-
water periods unlessthetidal dam is so located.

Compensation isamatter for negotiation by the Town of Dalhousie through
theIndian AffairsBranch. Sofarasclamsare concerned, it appearsdesirabletomake
a survey next summer through the Department of Fisheries and to estimate the
possible decreasein annual value for capitalizing as compensation. Some points of
law need clarifying, including the question of basin ownership by the Province of
New Brunswick in relation to the rights by the Indian Reserve for clams above the
bridge.

Section 35 of the Indian Act, 1952-56, simplifies procedures in connection
with negotiations or expropriation.

Thelndian AffairsBranchassumesthat land acquisition might includeastrip
around the basin for flooding, a wide cross section of the lower river for the dam, a
strip across the peninsula for the proposed wall, perhaps the peninsula area on the
river side of thewall and possibly other parcels®

Findly, Dr Bates wrote that the IAB had also suggested that “employment of local Indians on
construction and later on regular work in the areaundoubtedly would hel p forthcoming negotiations
with the Indian Reserve.”

On January 3, 1963, when McKinnon responded to D’ Astous' s report on the December 14
meeting, he offered hisviews on the Band’ s right to compensation for its losses for damaged clam

production:

Eel River istidal and it is our understanding that the Band does not enjoy riparian
rights and therefore has no more claim to the clam fishing than the non-Indians, or
for that matter anyone who wishesto fish clamsin the area. We are only indirectly
asking compensation for thelossof clam production by making compensation for the
land need high enough to cover indirectly loss of clams. In previousdiscussionswith
the town, we have made it clear to the town engineer that we could not oppose the
town in their desire to erect a dam at that particular site, insofar astheriver itself

66 John S. Bates, Chairman, New Brunswick Water Authority, Fredericton, to Town of Dalhousie,

Dalhousie, NB, and New Brunswick International Paper Company, Dalhousie, NB, December 18, 1962, DIAND file
271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 164-65).
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is concerned, but that the moment they stepped beyond high water mark, they would
be on the reserve, and at that point we would request such compensation as we felt
would be adequate to cover not so muchthe land, but the clams.®’

In short, although M cKinnon did not think that the Band had any special or exclusiveright to harvest
clamson the flats, he felt that negotiations with respect to reserveland required for the dam should
be conducted in such away as to ensure that compensation was also provided for damage to the
livelihood of Band members. McKinnon's proposed strategy, therefore, was to use compensation
negotiations with respect to land required for the project as leverage to cover the Band’ s damages
indirectly for loss of clams.

D’ Astous acknowledged receipt of McKinnon’s letter and apparently shared his view that
“the Eel River istidal and therefore ownership of the bed of the River is vested in the Crown and
does not form part of the Reserve. Furthermore, fishing rights would be exerciseable by the public
at large.”® D’ Astousindicated that he would awat the outcome of an upcoming meeting with town

officials to discuss the dam.

NEGOTIATIONS BETWEEN THE EEL RIVER BAND AND TOWN OF DALHOUSIE : PHASE 1 (1963)

On January 21, 1963, the Band held ameeting on the Eel River reserveto discuss the proposed dam
withtown officials. Thismeeting wasattended by J.H. Sheane; Vince Caissie, McKinnon' sAssistant
Supervisor; Mr Furlotte, Dalhousie Town Councillor; Mr Petersen, Town Engineer; and Mr Smith,

the mill enginee for International Paper Company. McKinnon's report states that:

At thismeeting, thelndian group advanced reasonswhich appear quitelogica
to us [the IAB], to prove that the erection of a dam would very likely completely
destroy the clam beds and also put an end to smelt fishing during the winter months.
These reasons all have to do with the change which will be made in the tide and
current pattern and aretoo lengthy and complicatedfor meto attempt to explain here.
Because of this, the Indians have indicated that they will refuse to grant permission
to the Town unless compensation is in the form of employment in existing or

67 F.B. McKinnon, Regional Supervisor, Maritime Regional Office, Indian Affairs Branch, to Indian

Affairs Branch, January 3, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents p. 166). Emphasis added.
68 Jules D’Astous, Chief, Economic Development Dividon, Indian Affairs Branch, to Regional
Supervisor, Maritimes Office, January 11, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 170).
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proposed industries. Understandably the Town representation at thismeeting could
not commit themselvesto any arrangements of thisnature, but agreed to returntothe
Town Council and to secure information from those industries after which a second
meeting would be held. . ..

At an afternoon meeting between Town officials and Department
representatives, the Town sought information on expropriation. They were referred
to Section 35 of the Indian Act, and were told that there was no certainty that the
Gover nor-in-Council would grant per missionintheface of complete opposition from
the Band Council.

Isthereany likelihood that the Governor-in-Council would act against this
opposition? If it should come to that, | think we can be reasonably certain that
pressurewill be brought to bear by the Provincial Gover nment, which hasconfirmed
the undertaking of the Town to provide water in sufficient quantities for the C.I.L.
plant.®

D’Astous agreed with McKinnon that “the Minister would be very reluctant to approve

expropriation contrary to the wishes of the Indians. He might do <0 if convinced that the necessity
of the case justified expropriation. You should impress on Town officials the desirability of doing
everything possile to meet the wishes of the Indians.”

Meanwhile, Dr Medcof began preparationsto completeasurvey of clam productionwiththe
assistance of J.S. MacPhail of the Atlantic Biological Station. Dr Batesindicated in amemorandum
dated January 17, 1963, that rather than using asurvey of clam harvestsfor thespring of 1963 asthe
basis for calculating annua yield, the “better approach would be to measure standing crop next
spring [1963] as soon as the ice clears and before any construction begins and to measure it again
ayear after and possibly two or three years after as well. This would be the best way to find out
whether damming has caused a change and, if there is a change whether it is an increase or a
decrease and how much.” Medcof added that the 1963 survey should be considered tentative and

69 F.B.McKinnon, Supervisor, Maritime Regional Office, to Indian AffairsBranch, January 21, 1963,

DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp.172-73). Emphad s added.

0 JulesD’ Astous, Chief, Economic Development Division, Indian Affairs Branch, Ottawa, to Regional
Supervisor, Maritimes, February 4, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC D ocuments, p. 178). Emphasis
added.
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“[t]o befair, therefore, any settlement arrived at duringthe first year or two after dam construction
should be regarded as tentative and subject to adjustment.””

On February 6, 1963, McKinnon met with the project’s engineeringassi stant, Brian Barnes
and was informed that the town’ s preference for Site no. 2 was under reconsideration. The NBWA
had discovered that its preferred sitewould incur expensesfor reconstruction of the highway that no
one could afford and that a site 1200 feet further upstream was beng considered [Site no. 1].
Barnes's report of this meeting states that McKinnon “reiterated his earlier impression that the
Indiansfelt they were being discriminated against by the residents of Dalhousie and that the Indians
would be more co-operative if they could be assured of jobsin the town. He felt that the upper site
would be more satisfactory as far as the Indians were concerned.” 2

OnMarch 28, 1963, Sheanewroteto M cKinnon reporting that thetown’ smanager, Mr W.E.
Petersen, had called to say that “his group” had recently met with the Band:

He [Mr. Petersen| states that the Band have authorized his crews to begin land
clearing and diking immediately on the land portion. He stated that they had agreed
toaccept Dr Medcoff [ sic] asan authority when compensation isconsidered but that
they wanted an agreement signed before work was commenced on the dam. He and
the Council are still proceeding in their effortsto obtain jobs for the men . . .

Thetown solicitor ispresently drawing up apreliminary agreement whichthe
Indians of coursewill not sign without consultation with Indian Affairsofficials. He
will inform me when this document is ready. Possibly he may be rather more
optimistic than the situation warrants but he appears to feel now that a mutually
satisfactory agreement can be arrived at with Eel River Band members.

... it now appearsthat afurther meeting should be held soon with the Indians
to discuss the town proposals and if agreement is reached, to take the necessary
resolutions. | should like an opinion re the foregoing as soon as possible.. . . It is
considered essential that we be present if any agreements are in prospect.”

n Dr J.C. Medcof, Assistant Director, Fisheries Research Board of Canada, Biological Station, St

Andrews, NB, to J.L. Hart, Director, Fisheries Researcher Board of Canada, Biological Station, Ottawa, January 30,
1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 175-77).

” Memorandum, Brian Barnes, Engineering Assistant, New Brunswick Water Authority, Fredericton,
February 12, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 179-81).

& J.H. Sheane, Miramichi Indian Agency, to Maritime Regional Office, March 28, 1963, DIAND file
271/31-5-13-3-1, vol. 1 (ICC Documents, p. 185). Emphasis added.
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On April 1, 1963, McKinnon provided alengthy report to | AB-Ottawa on the status of the

negotiations with the Band and of ameeting between the Band and the town, although it isnot clear

whether he was referring to the same meeting recounted by Sheane. In his report, McKinnon

confirmed the town’ s decision to move the dam to Site no. 1, 1200 feet upstream from the mouth

of theriver. He noted that the new site was selected “ because of objections by the Indians, and also

because of additional costs,” and that this new proposal was presented to the Band by the town.

Although the new site “would entirely clear the clam beds,” McKinnon noted that it “would

necessitate the erection of adyke on reserveland, and result in flooding approximately 49 acres of

swamp shore land.” With respect to the meeting with town officials, McKinnon reported that

the Indians again remained opposed to the dam, because of effects they claimed it
would have on the fishing. They maintained, however, their previous stand that they
would allow the Town to erect adam if employment was provided to theable-bodied
Indianson thereserve. It wasal so agreed at the meeting that the degree of lossto the
fishing industry would be determined by Dr. J.C. Medcof of the Fisheries Research
Board (Specialist in shell fish) and that both partieswoul d accept his ruling. | enclose
herewith aphotocopy of amemo dated January 30th in which Dr. Medcdf comments
on the entire proposal.”™ Y ou will note that Dr. Medcof is not prepared to say now
whether this dam will have detrimental effects (or beneficial effects for that matter)
on the fishery. Violent objection was taken by the Indians to the comment in
Paragraph 9, Page 2. The Indians estimate their production of clams yearly at
$30,000. The Indians at that meeting were asked to present to the Town their views
asto what compensation should be if the fisheries were entirely destroyed.

A week later, anather meeting was held on the Reserve, this time with the
Indians only, in an attempt to arrive at afair compensation. Roughly, the proposals
were asfollows:

(1) Compensation for land flooded at the rate of $1,000.00 an acre. (Thisamount is
totally unrealistic in our views, but was possibly the result of false information
obtained by an Indian from somenon-Indian involved in recent Federal Government
purchases of land for the nearby Charlo Airport. It was reported that the rate of
$1,000.00 an acre had been paid, whilein fact the highest rate was $175.00 an acre.)

74

Medcof had commented that “[i]f this statistical report were correct and the Indian claims of annual

Eel River landings valued at $1,500 were correct, we would deduce that Eel River alone contributed three quarters of
the total catch from District 63 in 1962. W e seriously question this — someone is probably wrong somewhere.” DrJ.C.
Medcof, Assistant Director, Fisheries Research Board of Canada, Biological Station, St Andrews, NB, to J.L. Hart,
Director, FisheriesResearcher B oard of Canada, Biological Station, Ottawa, January 30, 1963, DIAND file271/31-5-13-
3-1, vol. 1 (ICC Documents, p. 175).
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(2) A total amount of $210,000. for the loss of clams based on an annual value of
$30,000. multiplied by seven.

(3) A total of $17,500. for losses to other fisheries based on an annual crop valued
at $2,500. multiplied by seven years.

It was further resolved at the meeting that these amounts would be reduced
considerablyif the Town could provide employment for the Indians. It isto be noted
here that these amounts are based on entire losses and the percentage which would
be paid to the Indianswill be based on Dr. M edcof’s survey.

| indicated earlier that the Indians have taken exception to the statement in
Paragraph 9 of Dr. Medcof’s report. The Indians are now in the embarrassing
position of having to admit to us their actual gains from fishing, which needless to
say would affect their relief to a considerable extent, or accepting Department of
Fisheries figures and our own estimates of former years, thereby reducing
considerably the amount of compensation they can hope to recave. In any case, it
appears quite safe to say that the figure of $1,500.00 is far from correct. We have
found somerecordskept by an Indian showingthat in the month of July he purchased
approximately 1,700 pails of clams at an average value of $1.50 per pail. This man
is one of two buyers on the Reserve, and his purchases would equal approximatdy
half the total production. Hisfigures alone for one month of an el ght-month season
would be sufficient to prove that Department of Fisheries' figures are inaccurate. If
we can believe the reports given to us by thelndians, and | am not prepared to reject
them without adequate proof, it would seem that the yearly production was in the
vicinity of 20,000 pailsper year, which in turn would represent the $30,000 claimed
by the Indians. . .

Following this meeting with the Indians, it was decided that our next step
would be a meeting of the various unions operating in the Town of Dalhousie.
Unfortunatel y, all the unions were represented by only one man, the President of the
Union’sCouncil. Hedid not offer too much hopeinthefield of employment, because
of the seniority factor in unions, and the fact that there are unemployed union
members in the Town at the moment, but he did agree to present our case at the
general meeting of the Unionsin the hope that they may have some solution to offer

At that meeting, the Town Manager admitted to us that work was already
underway on the construction of the pipe line and the pump housein the Town. This
does not yet affect Indian land, but the Town was very anxious to go ahead with
certain phases of the job which would affect the reserve. We suggested to the Mayor
and the Town Manager that it would be an opportune time to meet the band again to
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obtain their consent tothis phase of the work, and also to offer counter proposalsto
those offered earlier by the band.”

McKinnon also attached to his memorandum a brief prepared by Indian Affairs, which was
presented to the President of the Dalhousie Unions’ Council, to support the First Nation’'s request
for employment opportunitiesfor the 10to 15 able-bodied Indians on thereserve. Thisbrief stressed
that the coming of Canadian Industries Limited to the town was entirely dependent on obtaining a
supply of fresh water.In order to obtainthewater, the Indians’ economy might be severely damaged,
thereby necessitating that they be compensated in oneform or another. Although Canadian Industries
Limited would create approximately 45 jobs, the Indians were not qualified because the company
required high school graduates. Therefore, Indian Affairsmaintained that owingto*“thepossibletotal
or partial destruction of their livelihood, the Indians should not be required to compete for jobsin
Dalhousie on the same basis as local residents who have everything to gain by the erection of the
dam.””® It requested that special efforts be made to find employment for the Indiansin other fields
in the town — if they were given preferential treatment with respect to job opportunities, the
Department was “ prepared to contributetime and money” to assist in matching suitable candidates
tojobs. Finally, Indian Affairsindicated that other unions acrossthe country were very cooperative;
it hoped the executive of the Dalhousie unions and its members would support the Band' s request
inview of the potentia destruction of itsfishing i ndustry.

OnApril 9, 1963, theBand Council passed aBand Council Resolution (BCR) outliningterms
and conditions under which construction of the dam would be acceptable to the Band. It reads as

follows:

1 We, membersof theEel River Band of Indians, at ameeting held on April Sth
1963, Eel River Reserve, Province of New Brunswick do hereby resolve that
permission be granted to the Town of Dalhousie, its agents, servants and workmen
to enter upon our reserve and carry out thework necessary for the full completion of
a dyke and dam as contained in the drawing by the Maritime Marshland

I8 F.B.McKinnon, Maritime Regiond Supervisor, Amherst, to Indian AffairsBranch, Ottawa, April 1,

1963 (ICC Documents, pp. 186-91).
s Transcript of Document 90, Proposed Remedial Action to Offset Possible Destruction of Eel River
Indians Economy (ICC Documents, pp. 189-91).
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Rehabilitation Administration, and to enter upon our Reserve whenever required to
carry out the necessary maintenance upon the said dyke and dam.

2. Whereas the said dyke and dam will result in the flooding of certain shore
lands as shown on the said drawing, the Town of Dalhousie shall on or before
December 31st, 1963, or as soon astitleto the land isacquired, compensate the band
inthe form of a $4,000.00 (Four Thousand dollars) payment for the land so flooded
or utilized or in the form of land acceptable to the band as represented by the Band
Council, in an acreage equal to that which will be flooded. The band further
recommends that the Governor in Council grant tothe Town theright to avail itself
of the expropriation procedures as contained in Section 35 of the Indian Act.

3. Should the erection of the dam have an injurious effect on fisheries, it is
further agreed that the Town of Dahousie shall between September 1st and
September 15th of the year 1967 pay compensaion for one half the losses to the
annua clam production of the entire river between the dam and the bridge on
Highway No. 11 at therate of 7 x $1.50 per 6 quart pail, and for lossesto the annual
smelt production at therate of 7 x 6¢ per pound. The losses to the clam fishing shall
be determined by the Fisheries Research Board of Canada and the losses to anelt
fishing by the Area Representative of the Canada Department of Fisheries. These
losses must be entirely due to theconstruction and erection of the dam.

4. Notwithstanding the provisions of paragraph 3 the amount of compensation
to be paid by the Town for losses to the fisheries shall not exceed $50,000.00 (Fifty
Thousand Dallars).

5. The band further agrees to reduce, under the provisions of paragraph 3 or 4,
the compensation for lossesto fisheries at the rate of 5% of the total amount payable
for every male Indian who from the signing of this resolution until September 1st,
1967 will have obtained by any means and from any source employment, the
remuneration from which directly or indirectly shall not be less than $2,000.00. A
commission to be composed of three members; one to be appointed by the Council
of the Eel River Band, a second to be appointed by the agents of the Town of
Dalhousieand thethird to be mutually agreed upon by the Band Council and the said
Agents, shall meet not lessthan every six months to determineif the employment is
of such anature as to qualify the Townto apply the 5% reduction. The commission
shall determine its own terms of reference.

6. Whereasthe New Brunswick Water Authority hasindicated that the creation
of atrout fishing pool as a tourist attraction in the reservoir created by the dam,
would have no injurious effect on the water, the Eel River Band proposesto request
assistancefrom the Indian AffairsBranch to further study thispossibility. If the New
Brunswick Water Authority grants permission to develop such afishing pool, the
Town of Dalhousie shall not object to and shall support only the application of the
Eel River Band to the Province of New Brunswick for these exclusive fishing rights
of the Band Members [from] such a pool. The town may be released from the
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provision of this clause at the discretion of the Minister of Citizenship and
Immigration.”’

The Band Council Resolution was signed by Chief Alfred Narvie and Councillors T. Frank Martin
and Peter W. Narvie.

McKinnon sent a copy of the Band Council Resolution to |AB-Ottawaon April 16, 1963,
along with a long memorandum indicating that the resolution was signed after a general Band
meeting for the purpose of discussing the proposed construction of the dam. McKinnon stated that
25 eligible voters had attended the meeting, and that 24 of them had voted in favour of the proposed
“agreement,” which had apparently been distributed to Band members for their consideration.
McKinnon noted that “[t]here are eighty-seven eligible votersin this band, but only thirty-eight are
living on the reserve at the present time. The othersare away, most of them in the United States.” "
McKinnon explained each of the clauses in turn. With respect to the question of authority to
expropriate in paragraph 2, he explained:

The last sentence in paragraph 2 is self-explanatory and results in the fact
that we wish to avoid surrender meetings. Because of the unavailability of the
majority of voting members present, we would require at least two surrender
meetings. In the meantime we could not giveto the Town unconditiond authority to
proceed with the work, and the Town in turn would not be able to meet the October
31st deadline set by theindustry which is establishing in Dalhousie. This was fully
explained to the Band members and there were no objections voiced.”

With respect to the employment dause, McKinnon wrote in later correpondencethat “[i]t
was felt that industries and servicesin the Town could reasonably absorb in their 1abour forces the
twenty or so men on thereserve. It was made very plain at the beginning that the Indians were much

moreinterested in the possibility of providing regular employment than in the casual earningsfrom

m Band Council Resolution, April 3, 1963 ( ICC Documents, p. 192).

I F.B. McKinnon, Regional Supervisor, Maritime Regional Office, Indian Affairs Branch, to Indian
Affairs Branch, April 16, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 194).

» F.B. McKinnon, Regional Supervisor, Maritime Regional Office, Indian Affairs Branch, to Indian
Affairs Branch, April 16, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 194-95). Emphads added.
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clam-digging.”® Therefore, it isclear that this clause was meant not only to create job opportunities
but to provide full employment for the able-bodied men on the reserve. McKinnon noted in his
report, however, that “it will be difficult to enter [it] in legal documents. Hard fast rules are going
tobedifficult to establish here.” Also, the Band Council Resolution contained aproposal to develop
atrout fishing pool asan economic devel opment project for the Band, suggesting again that thefocus
on economic devel opment and employment may have reduced the cash compensation provided for
in the resolution. Finally, McKinnon noted that “the Indiansraised the question of future possible
damages, as aresult of abreak in the dam or somesuch incident. The Indians signed the resolution
on the understanding that the matter of Town responsibility in such an event would be determined
and if it proved necessary that it be spelled out in the agreement, it would be done at Headquarters.
It would be appreciated if the matter was given consideration.”®

On April 24, 1963, D’ Astous responded to McKinnon’ s report and request for instructions

on the steps to be taken to conclude the agreement between the Band and the town:

[1]t appears the Town will require an area of land on which to place the
reserve end of the dam, an easement to flood adjacent land and access over the
reserveto the dam. A grant with respect to theland, flooding and access presents no
problem especially if the grant can be made under the authority of Section 35 of the
Indian Act. In this connection, the Solicitor for the Town of Dalhousie should be
asked to provide proof of the fact that the Town has a statutory power to expropriate
land needed for the Town water system.

At the moment we are not certain whether the Indians have a legally
enforceableclaim for loss of income from clam harvesting and other fishing should
the construction of the dam have an adverse effect on clam and fish production.
However, an answer to this question is not essential if a legally enforceable
agreement is reached with the Town to pay compensation in the event of areduction
of income from the fishing.

80 F.B.McKinnon, Regional Director of Indian Affairs, M aritime Regional Office, A mherst, NS, to Dr

J.C. Medcof, Assistant Director, Fisheries Research Board, Biological Station, St Andrews, NB, January 9, 1968,
DIAND file 271/31-513-3-1, vol. 1 (ICC Documents, p. 342).

81 F.B. McKinnon, Regional Supervisor, Maritime Regional Office, Indian AffairsBranch, to Indian
Affairs Branch, April 16, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 195-96).
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The compensation scheme embodied inthe Council Resolution will require

some thought and it is being referred to the Departmental Legal Adviser for
consideration and advice.®

On the same day, D’ Astous sent a copy of the Band Council Resolution to the IAB Legal Advisor

to request his “views as to the incorporation of the terms of the proposal in alegally enforceable

agreement.”®

On May 6, 1963, McKinnon wrote back to D’ Astous to confirm that he had sought proof

from the Town of Dalhousie of its power to expropriate. He also wrote to clarify what he saw asthe

basis for the compensation negotiations with the town:

From the very begnning of our negotiations, we madeit plain to the Indians and to
the Town that the Indians had no legal claims to any of the fisheries in the river
becauseit wastidal. The legal basis for a setlement for loss of clams rests, in our
views, simply in the fact that if the Town does not accept to pay for such losses, the
Indians would simply not allow them access over the reserve in order to construct
and maintain the dam. Whiletheland initself isony worth a few dollars, it protects
clam production in the river to which the Indians have access. In reality, the Town
will be paying all its compensation for theland, sincethe Indiansrealizethey cannot
sell what they do not own. The value of the land, however, will depend on the effects
the dam will have on the fishing. For this reason, it is necessary that the value of
those fisheries becomes part of the tatal settlement.

Aslong as the agreement which hasbeen signed by the Indians and will be
signed by the Town mékes it binding upon the Town to regect the terms
incorporated for fishing losses, it is all we require. If, however, the Town could
conceivably break the agreement later on on the basis of the fact that the Indians do
not own the fishing, then it should be made very clear now, because | am convinced
that the band will take an entirely different view

82

JulesD’ Astous, Chief, Economic Development Division, Indian Affairs Branch, Ottawa, to Regional

Supervisor, Maritimes Office, April 24, 1963, DIAND file E-5661-3-06013D 2, vol. 1 (ICC Documents, p. 197).

83

Jules D’ Astous, Chief, Economic Development Division, Indian Affairs Branch, Ottawa, to Legal

Advisor, Indian Affairs Branch, April 24, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 198-99).

84

F.B. McKinnon, Regional Director of Indian Affairs, Maritime Regional Office, Amherst, NS, to

Indian AffairsBranch, May 6, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents p. 201). Emphasis added.
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OnMay 8, Town Manager Petersen wrote to McKinnon to advise himthat thetown did have
expropriation powers pursuant to provincial legislation. A copy of the Towns Act®® was later
provided to the | AB as proof of thetown’ sauthority to expropriate lands for the purpose of carrying
out any of itspowers and duties®

On June 4, Sheane wrote to McKinnon to suggest that since clam digging was under way on
theriver, Dr Medcof’s clam survey shoud be carried out as soon as possible* before the beds have
become partially depleted. Y ou will agree that this would be detrimental to thelndians caseand in
favour of thetown.”®” He also advised that the Indians were not accepting offers of employment to
clear the land to construct the dike because Chief Narvie indicated that the town was offering $40
to $75 per acre, whereas members of the Band did not feel they could makeany money unlessthey
were paid $100 per acre® A week later, Sheane wrote that the dispute over the clearing work had
escalated, but appeared to have been resolved through negotiations between the Band, Sheane, and
town representatives, and that the work was being completed by Band members at a compromise
figureof $90 per acre Sheane also pointed to* the urgent necessity of having the agreement obtained
by ourselvesfrom the town and the Indians, processed by the Department. Following completion of
the present work phase[,] actual dam construction will commence and it would beunfortunateif the

project had to be cancelled following a large expenditure on the part of the Town.”®

8 Towns Act, RSNB 1952, c. 234, and amendment, c. 70.
86 W .E. Petersen, T own M anager, T own of D alhousie, to Indian Affairs Branch, Maritimes Office, May
8, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 203). Petersen cited the “ Acts of the Legislature of
New Brunswick 10-11 Elizabeth Il, 1961-62, Chapter 70, Sections 131 and following” as the basis for the town’s
expropriation powers.

87 J.H. Sheane, Superintendent, Miramichi Indian Agency, to Maritime Regional Office, June 4, 1963,
DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 206). The first survey was actually carried out in July 1963
(ICC Exhibit 2, tab 18).

88 J.H. Sheane, Superintendent, Miramichi Indian A gency, to Maritime Regional Office, June 4, 1963,
DIAND file 271/31-5-13-3-1, vol. 1 (ICC Document p. 206).

89 J.H. Sheane, Superintendent, Miramichi Indian Agency, to Maritime Regional Office, June 11, 1963,
DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 209).
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In the meantime, D’ Astous had written again to the Departmental Legal Advisor seeking an
opinion and an assessment of the proposed agreement.® On August 19, 1963, D’ Astous wrote to
McKinnon indicating that the Legal Advisor had concluded that expropriation would not be
appropriate in these circumstances. According to the Legal Advisor, the expropriation powers

conferred on the Town of Dalhousie by the provincial Towns Act

are exercisableby the Town only inthe event that an agreement is not or cannot be
reached with theland owner. The Council Resolution, provided the termsthereof are
acceptable to the Town, is tantamount to an agreement and therefore the
expropriation powers are not exercisable.

Therefore, the Legal Advisor recommended that an interim permit be granted under section 28(2)
of the Indian Act pending a surrender of the land from the Band and aformal grant of land to the
town by letters patent. D’ Astous advised that the Department was working on a draft permit and
suggested that M cKinnon request that the town pass a resol ution to accept and approve the April 9,
1963, Band Council Resolution “as the basis for a formal agreement between ourselves and the
Town.” Sheane made this request to the town, and aformal resolution from the town was provided
on September 12, 1963, and forwarded to the Legal Advisor.?

It was not until November 22, 1963, that D’ Astous sent to McKinnon a first draft of the
agreement, prepared by the Department, which attempted to reflect the “meaning and intent” of the
April 9, 1963, Band Council Resolution.®® Under the termsof thisdraft agreement, the Band wasto

0 Jules D’ Astous, Chief, Economic Development Division, Indian Affairs Branch, Ottawa, to Legal

Advisor, Indian Affairs Branch, June 18, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 212).

o JulesD’ Astous, Chief, Economic Development Division, Indian Affairs Branch, Ottawa, to Regional
Supervisor, Maritimes, Indian Affairs Branch, Augus 19, 1963, DIAND file E-5661-3-06013-D2, vadl. 1 (ICC
Documents, p. 220).

92 J.E. Sheane, Superintendent, Miramichi Indian Agency, to W.E. Petersen, Town Manager, Dalhousie,
NB, September 3,1963, DIAND file, E-5661-3-06013-D2, vol. 1 (ICC Documents, p.223); W. Edgar Petersen, Town
Manager, Dalhousie NB, to J.E. Sheane, Superintendent, Miramichi Indian Agency, September 12, 1963, DIAND file
271/31-5-13-3-1, vol. 1 (ICC Documents, p. 225); Jules D’ A stous, Chief, Economic Development Division, I ndian
AffairsBranch, to Legal Advisor, Indian Affairs Branch, September 26, 1963, DIAND file271/31-5-13-3-1, vol. 1 (ICC
Documents, p. 227).

% Jules D’Astous, Chief, Economic Development Dividon, Indian Affairs Branch, to Regional
Supervisor, Maritimes, November 22, 1963, DIA ND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 228-29).
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receive $4000 from the town for rights to use reserve land plus a maximum payment of $50,000 in
compensation for theloss of the fishery, to be cal culated at the rate of “$10.50 per six (6)-cuart pail
of clams’ and 42 cents per pound of smelts.** (The figure of $10.50 per pail appears to be a
typographical error, since the 1963 resol ution states that the price shall be based on $1.50 per pail,
asum more consistent with reports on the market value of clams.) In December 1963, Sheaneand
McKinnon provided their comments on the draft agreement prepared by |AB-Ottawa. D’ Astous
asked them not to discuss the draft with the Band or the town at this point, since he wished to
continue to work on the draft with the Legal Advisor before reviewing it with the paties.
Accordingly, Sheane’sand McKinnon’ sviewswere their own and do not purport to represent those
of the Band. Sheane expressed concerns about the method used to cal culate compensation and the
difficulty in estimating the loss of clam and smelt production. In view of these concerns, Sheane
stated: “1 cannot agree that any final agreement to sell the land be signed until iron-clad guarantees
regarding compensation are made by the town.”*

M cKinnon echoed Sheane' scomments about the difficulty in assessinglossestothe fishery,
since no survey figures were yet available. (These figures were provided approximately a month
later, although the survey itself was conducted in July 1963.) McKinnon also emphasized tha with
respect to the employment clause, the parties understood it to mean permanent employment, not a
“seriesof jobsof apurely temporary naure.” Finaly, McKinnon expressed doubts about Dr Bates's

sincerity regarding the establishment of atrout fi shery:

[1]t was my opinion at the time that his [Dr Bates| suggestion that atrout fishery be
established was simply bait. The Indians were told so by myself at one of the
meetings, but it was added that we would press for a firm commitment from Dr.
Bates. So far he has skilfully avoided our requeststo put this offer in writing, but we
shall continue pressing him to do so.*

2}

230-33).

Draft Agreement between Canada and Town of Dalhouse, [November] 1963 (ICC Documents, pp.

% J.H. Sheane, Superintendent, Miramichi Indian Agency, to Maritime Regional Office December 4,

1963 (ICC Documents, p. 243).

9% F.B.McKinnon, Regional Supervisor, Maritime Regional Office, to Indian AffairsBranch, December

10, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 245).
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The dam on the Eel River was completed by November 1963, without an agreement on
compensation or any formal authorization provided under theterms of the Indian Act in the form of

asurrender, expropriation, or pamit.

NEGOTIATIONS ON EMPLOYMENT AND VALUE OF THE CLAM FISHERY: PHASE 2 (1963-68)
From 1963 until early 1968, negotiations continued between the town and the Band in an attempt
to reach agreement on the terms and conditions of a formal and legally binding document. Many
problemsarose betweenthe parties, and the NBWA withdrew from the negotiationsuntil early 1968.
The main problem was that the town was either not making any efforts or was unable to secure
employment for the Band. Whatever the reasons, the result was that efforts to reach agreement on
terms concerning employment, value of the clam fishery, and other matters of concern to the Band
became more difficult as time passed.

To assess properly the compensation payéabl e to the Band under the terms of the 1963 Band
Council Resolution, three surveys of the soft-shell clam population at Eel River Cove were
conducted in July 1963, July 1964, and August 1967 to determine whether any damage was caused
to the clam harvest as aresult of thedam’s construction. The first of these three surveys wasdone
by Dr J.S. MacPhail of the Atlantic Biological StationinJuly 1963 (before the dam was completed),
and his complete report was forwarded to the IAB on January 15, 1964. Dr MacPhail’s report
suggeststhat, given the dam’ s position upstream from the productive clam flats, it wasunlikely that
there would be any effect on the water level in the coveat periods of low tide. Thereport indicates
that there was aready market for sellingclamsto touristsand picnickers, and that diggers sold their
catch for $1.50 to $2.00 per 6-quart pail of clams, but that they could receive as much as $2.25 per
pail if the clams were steamed. In previous years, surplus stocks of clams were sold to factory
processors in Buctouche for $1.00 per pail. Dr MadPhail’s main conclusions were as fdlows:

Clamsareindeed abundant in Eel River cove. A total of 77,000 6-quart pails
of marketable clams is remarkabletoday for 39 acres of flats. Thisis equivalent to
about 350 bushels per acre which was considered good digging in our coastal areas
15 years ago. Severa factors likely contribute to maintaining this good population
of clams.

@ The flats are always submerged. This makes digging a difficult task and
prevents efficient recovery of clams from the soil that is turned. It also
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prevents systematic turning of the populated ground. In short, it tends to
reducetheintensity of the fishery.

(b) Thereisno processing plant in the immediate vicinity to handle low-priced
catches in excess of high-priced tourist purchases. This, too, reduces the
fishing intensity by confining the greastest fishing effort to the summer
months.

(© If weather conditions areunfavourable, particularly on week-endsduring the
summer months, sales to tourists and picnickers drop drasticaly and
consequently digging is slight until accumulated catches are sold.

(d) There are relatively few persons in thisarea who wish to supplement their
earnings by digging clams. Thisabsence of intense digging isexemplified by
the comparatively higher density of clam populationsin sections 1, 2 and 3
than in sections 4, 5 and 6 . . . where soft, muddy soils are a deterrent to
diggers although the rewards for fishing would be grester.®”’

Dr MacPhail stated inhisacknowledgmentsthat he was“indebted to Chief Alfred Narvie, E€l River
Band, for general background knowledge and history of the clam fishery in Eel River Cove.”%®
As mentioned above, the issue of compliance with the understandings set out in the 1963
Band Council Resolution concerning employment became crucial in the discussions that followed.
There was much discussion of how to make the clause work, induding suggestions that the
commission referred to in the resolution be condituted right away to get its views on how to draft
thisterminthe agreement.® On January 14, 1964, | AB officials met with representativesof theBand
and the town in the presence of Magistrate J.T. Troy, who was to serve as the independent member
of the committee, to discuss the wording of this clause; at the end of the meeting, however, it was
agreed that the wording in paragraph 3 of the draft agreement was sufficient because it would give

the committee “all possible freedom . . . to operate efficiently and fairly.”*®

o7 Eel River Band, Eel River Indian Reserve No. 3, Expropriation for Dam Specific Claim, Draft
Historical Report, undated (ICC Exhibit 4, p. 105).

%8 Eel River Band, Eel River Indian Reserve No. 3, Expropriation for Dam Specific Claim, Draft
Historical Report, undated (ICC Exhibit 4, p. 106).

99 Jules D'Astous, Chief Economic Development Division, Indian Affairs Branch, to Regional
Supervisor, Maritimes, December 19, 1963, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 254).

100 F.B. McKinnon, Regional Supervisor, Maritime Regional Office, to Indian AffairsBranch, January
27,1964, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 256).
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On April 23, 1964, the Band requested a meeting with the Mayor and the Town Manager,
which Sheane and Caissie a so attended, “to expresstheir dissatisfaction at the attitude of the Town
and al so to suggest that asecond ook at the agreement be taken with aview of adding much stronger

clauses dealing with employment.”*** McKinnon’s report on this meeting noted that

... some Indians felt that the deal should be entirely cancelled and forgotten.

From the very beginning of negotiations, the Indians were interested only in
obtaining employment. It was their feeling, as wdl as ours, that paragraph 3 of the
agreement would be sufficiently attractive to the Town to have them make special
effortsto locate employment for the Indians. This has apparently not been the case,
and so far after almost oneyear, not one I ndian has been able to obtain employment.
At all our meetings subsequent to the passing of that agreement, the Town hasfound
excuses such as their lack of control over the mill, the C.I.L. plant, and other
employers, pressure on the council for municipal jobs by Town residents, and the
number of unemployed in the Town. They feel thisisjustification for their lack of
action in this respect.'®

McKinnon forwarded with his report copies of two letters he had sent to the National Employment
Office and to the International Longshoremen’s Association, each of which raised a concern with
respect to practicesor efforts made in relation to employment that the Band had identified asworthy
of investigation. McKinnon concluded by saying that “if no action has been taken to have the
Minister confirm the agreement,” none should be taken until the IAB heard further from him in
relation to hisinquiries.

Over the next several months, numerous concernswere expressed by Indian Affairsoffidals
about the lack of job opportunities made availableto members of the Band. Inhis Agency report to
D’ Astous of June 4, 1964, Mclntyre stated that the “Indians and Field staff however are of the
opinion the Town authorities have made littleeffort to obtain employment for Indians.” He hadthe

impression, however, “that the Town is not so much evading its undertaking asthat the Mayor is at

101 F.B.McKinnon, Regiond Supervisor, Maritime Regional Office, to Indian Affairs Branch, April 27,

1964, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 258).
102 F.B.McKinnon, Regional Supervisor, Maritime Regional Office, to Indian Affairs Branch, April 27,
1964, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 258).
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alossto know how to go about fulfilling it.”*®* On August 5, Sheane reported to Ottawathat Chief
Narvie could provide evidence that Band members were being discriminated against because “the
permanent Longshoremen’sUnion in Dalhousie are still bringingin their relatives and ignoring the
seniority system.”*** From the time when the 1963 Band Council Resol ution was passed, only afew
band members'® had acquired permanent positions, but McKinnon suggested in 1965 that at |east
someof thisemployment was* adirect result of theforceful representationsmade by Mr. Sheaneand
this office.”*®

At the sametime, Sheane reported that “the Fisheries people conducted another survey with
preliminary indications of adecided drop intheclam resources.”**” Nevertheless, it wasdifficult for
the IAB to reach any definite agreement on compensation until the Department of Fisheries
completed its clam surveysto determine the extent of the dam’ seffect on the fishery. On September
3, 1964, the second dam survey report was provided by Dr MacPhail. He wrote tha “[t]he most
remarkable change since the construction of the dam [in November 1963] is the small amount of
water remaining on the flats at periods of low tide.”*® Dr MacPhail’s main conclusionsin relation

to the clam survey were as follows:

1 Comparison of the two years estimates of volumes of marketable clams
available indicates that there were only two-thirds as many as in 1963. In

108 W.P. Mclintyre, Economic Development Division, Indian Affairs Branch, to Chief, Economic

Development Division, Indian Affairs Branch, June4, 1964, DIA ND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p.
266).

1oa J.H.Sheane, Superintendent, Miramichi Indian Agency, to A/Chief, Economic Development Division,
August 5, 1964, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 269).

105 Superintendent JH. Sheane refers specifically to four men who had become permanent members of
the Longshoremen’s Union in a memorandum to the M aritime Regional Office on January 14, 1965 (ICC Documents,
p.275).

106 F.B. McKinnon, Regional Supervisor, Maritime Regional Office, to Indian Affairs Branch, January
18, 1965, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 276).

107 J.H.Sheane, Superintendent, Miramichi Indian Agency, to A/Chief, Economic Development Division,
August 5, 1964, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 269).

108 Eel River Band, Eel River Indian Reserve No. 3, Expropriation for Dam Specific Claim, Draft
Historical Report, undated (ICC Exhibit 4, p. 114).
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section 3 there is a considerable difference in the volume of available
marketable clams — about 70% less than in 1963. This may be the result of
heavy fishing since the soil in this portion of the cove is easily dug and
consequently is afavourite spot for both picnickers and commercial diggers
to gather clams. However, marketable clams are still abundant in Eel River
Cove averaging about 230 bushels per acre which is high compared with
most clam producing flats in the Maritimes. Y oung clams are still abundant
and there are prospects of good digging in 1965.

2. When the total numbers of clams taken in the 1963 and 1964 samplings are
compared, there appears to be no essential differencesin the population . . .
Therelationshipof nonmarketableto marketable clamsisapproximately 65%
and 35% respectively for bath years.

3. The great reduction in the amount of water over the flats at periods of low
tide makesdigging easier. Picnickers, in particular, who previously dug one-
half pail will now double that amount with the same effort. This may
encourage greater numbers of people to work the flats, eventually resulting
in areduction in the clam populations'®

MacPhail stated that the results of the 1964 survey did not “permit a clear conclusion on the direct
or indirect effects on clam stocks of damming the estuary of Eel River"'® and, therefore,
recommended that the area be sampled again in 1966 to better assess the long-term effects of the
dam on clam production.

Between the spring of 1964 and the spring of 1966, negotiations had slowed down
consderably, for reasons not entirely clear from the record. In the intervening years, a substantial
turnover in the participants had taken place. The Town Manager had died,** and the Mayor and one
councillor had been replaced. The task of convincing the new representatives that they had alegal
responsibility, in the absence of an agreement signed by the Minister, was onerous.

Inthespring of 1966, theBand’ sand thel AB’ sdissati sfaction with theempl oyment situation
came to a head. McKinnon wrote to the IAB reporting on a meeting held on April 5, 1966, with

109 Eel River Band, Eel River Indian Reserve No. 3, Expropriation for Dam Specific Claim, Draft
Historical Report, undated (ICC Exhibit 4, p. 115).

10 Eel River Band, Eel River Indian Reserve No. 3, Expropriation for Dam Specific Claim, Draft
Historical Report, undated (ICC Exhibit 4, p. 116).

m F.B.McKinnon, Regional Supervisor, Maritime Regional Office, toIndian AffairsBranch, September
15, 1965, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 280).
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Mayor Dillon Arsenault and one of his councillorsconcerning thetown’slack of effort in securing
jobs for the Band. The town’'s representatives suggested that the IAB meet directly with
representatives of the pulp mill to find out what the problem was. Although McKinnon was of the
view that this was supposed to be the town’s responsibility, he agreed to do so to prompt some
action. The mill’ s representatives indicated that because of the length of the unions’ unemployed
members' lists, it would be some time before new employees could be offered work. They also
indicated that “[a] pproximately ayear ago the Mill institutedanew policy, whereby peoplewith less
than a Grade 10 education would not be considered for employment unless it was absolutely
necessary,” but that they were willingto consider Band memberswho did not meet this requirement
once the unemployed members’ lists were retired.™?

McKinnon indicated that he did not place any faith whatsoever in the explanations offered
by the town for this regrettable situation. He wrote:

It is becoming quite obvious that the Town, now enjoying the water privileges, are
not doing too much if anything at dl to satisfy the spirit of the agreement by
providing employment for the Indians. | think this accusation can be documented
quite easily. Since the agreement was entered into, the Mill went from a five day
week to a seven day week, and this resulted in the hiring of afairly large number of
people. Although the Indians have their applications at the mill, the Town apparently
did not make any representationsto the Manager for special congderationto Indians.
Thisis quite contrary to what the Town Council leads usto believe. There has been
at least one municipal project, the construction of afire hall, where Indians could
have worked, but the Town made no effort to employ any of them. As a matter of
interest also, even during the construction of the dam itself, Superintendent J.H.
Sheane had to visit the Town Office at least on one occasion to complain very
strongly because Indians were not being given employment.**?

M cKinnon concluded by stating that both he and the Band were of the view that it wastimeto issue

an ultimatum to the town and to seek full value of the clams:

12 F.B.McKinnon, Regional Director, Maritime Regional Office to Indian AffairsBranch,May 2, 1966,

DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 286).
13 F.B.McKinnon, Regional Director,Maritime Regional Office, to Indian AffairsBranch, May 2,1966,
DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 287).
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The value of those clams was established two years ago, if you remember, at
something like $115,000.00. Were we to use the formula employed with Indiansin
the North when trap lines were destroyed, | believe we would multiply this annual
value by seven making it a grand total of $805,000.00. Since the Indians are only
laying claim to half the clams, this would still represent close to a half million
dollars*

He added that the Band Council intended to launch a media campaign, the plan being “to simply
shame the Town by making it known as far and wide as possible that the Indians have put thar
livelihood at stake in order to improve the economic prospects of the Town and that the Town on
the other hand has apparently not been willing to give any consideration at all to the desire of the
Indiansfor full employment.”**> Given the apparent need to i ssue an utimatum to the Town Council,,
McKinnon called for a special meeting between thetown and the Band Council.

The meeting was held on May 18, 1966, and was attended by eight of ninetown councillors,
the town’ s former negotiator, threeBand Council membe's, two other Band members, and Sheane
and Caissie on behalf of the Department. McKinnon reported that the meeting had become “ quite
sormy” when MayorArseneault interrupted Sheane’ s summary of the situation to deny “that they
had any responsibility to assist in locating employment. He categorically refused to recognize that
thiswas the intent of the employment clausesin the agreement and ended by indicating that he had
no intentions of interceding with anyone to secure employment for Indians.” The Band Councillors
feltit wasfutile to continue the discussion and | eft the meeting, although Sheaneand Caissie stayed
on for another hour “in the hope that the Mayor might recognize the full implications of hisposition

and consent to compromise. He had not when they left.”*

14 F.B.McKinnon, Regional Director, Maritime Regional Office, to Indian Affairs Branch,May 2, 1966,

DIAND file271/31-5-13-3-1, vol. 2 (ICC Documents, p. 287). McK innon isreferring to the figure presented in the 1964
clam survey, where McPhail found that 77,017 pails of marketable clams were available to the diggers. (This number
x 1.50 = 115,000).
15 F.B.McKinnon,Regiond Director,Maritime Regional Office,to Indian Affairs Branch,May 2, 1966,
DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 287).
e F.B. McKinnon, Regional Director, M aritime Regional Office, to Administrator of Lands, Indian
Affairs Branch, Ottawa, May 20, 1966, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, pp. 288-89).
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McKinnon also reported that Sheane and Cai ssiemet with the Band Council and some Band
members later that evening to ask that they let things cool down before taking any adion: “Thisis
alevel-headed council and it is felt they will remain cam; Councillor Wallace LaBillois intends

however to givethis situation some publicity in the newspaper.” McKinnon painted ableak picture:

Onethingisreasonably certain. Thelndianswill refuseto allow any reduction
in the compensation for any reason, and particularly in the form suggested in the so-
called agreement as it related to employment. | would suspect it will be impossible
to salvage any part of the agreement.

The Council felt that the next step was a band or council meeting at which a
legal officer of the Branch would explain the present status of the agreement and
recources [sic] under the law available to the Indians. It was felt that you should be
the one to attend this meeting, and Mr. Caissie agreed to relay the message to you.
Mr Labillois[sic] sad hewould extend aninvitation to Mr Len Marchand, whom he
knew and whose position he felt might have asalutory [sic] psychological effecton
the Town Council ***

McKinnon asked the Administrator of Lands at the IAB for a prompt response to his letter and
reiterated his request for a meeting on June 23, 1966.

DespiteM cKinnon’ s unequivocal request for ameeting between | AB officidsand the Band
Council todiscusstheavailablelegal options, thereisno record of any further actionuntil December
13, 1966, when the executive assistant to the Assistant Deputy Minister of Indian Affairs, R.F.
Battle, asked D’ Astousto draft aletter to Wallace LaBillois requesting the town’ s support in hiring
15 Indians as “part of the consideration in connedion with the use of the Indian property in
question.” Thisletter seemsto have been prompted by aconversation conceming eventsat Eel River
that Battle had with Wallace LaBillois at a meeting in Winnipeg the previous week.®

Thepace of thenegotiationsbeganto accel erate assenior official sat the Ottawaheadquarters
of |AB became more actively involved in the matter. On December 19, 1966, D’ Astous, as Director
of Administration, wrote to the Acting Chief of Lands to advise that he had spoken with Wallace

ur F.B. McKinnon, Regional Director, Maritime Regional Office, to Administrator of Lands, Indian

Affairs Branch, Ottawa, May 20, 1966, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, pp. 288-89).

us J.D. Darling, Executive Assistant, Department of Indian Affairs and Northern Development, to Jules
D’ Astous, Chief, Economic DevelopmentDivision, Indian Affairs Branch, December 13, 1966, DIAND file 271/31-5-
13-3-1, vol. 2 (ICC Documents, p. 291).
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LaBilloistofollow up on hisconversation with Battleregarding employment forthe Band. LaBillois
apparently felt that there was no point in pursuing discussions with the town about employment and
that adequate cash compensation should be sought instead:

Thesituation isthat the Indianshave given up all hopes of having the City of
Dalhousie help them find jobs. They want the Branch to serve notice to the Mayor
that the terms previously negotiated do not stand anymore and that what is expected
of the City now isan offer inmoney for full compensation of thelandtaken, theland
flooded, the loss or revenue from clam digging, etc. The Indians mentioned the
settlement should not belessthan $100,000 but | do not think we should mention any
figures at this stage.*

On January 27, 1967, Battle wrote to Mayor Arsenault stating that the dam was now in
operation and that the fisheries had been adversely affected. He noted that while the town was
benefiting from the arrangement, there had been no benefits whatsoever for the members of the Eel
River Band, nordidit appear therewould be. Battle panted out that “[a] sisthe practiceinthelndian
Affairs Branch of this Department, it has been left to the Indian Band, assisted by Regional and
Agency officias of the Branch, to negotiatewith your town to achieve adequate compensation. The
continued lack of success makes it necessary now for Department officials here in Ottawa to
intervene on behalf of the Band.” Since the Band was nolonger interested in obtaining employment
assistance from the town because of its lack of effort, he advised that “[t]he position now taken by
the Band, which the Department supports, isthat it isentitled to full compensation for thelossit has
suffered, both to itslands and its means of economic support. . . . | must point out that the Band has
been deprived of its jud entitlement for over three years and in view of this | would ask that you

consider payment of compensation as early as possible.”*?°

1 Jules D’Astous, Director of Administration, Indian Affairs Branch, to Acting Chief, Lands,

Membership and Estates Division, December 19, 1966, DIAND file 271/31-5-13-3-1,vol. 2 (ICC Documents, p.292).
120 R.F.Battle, Assistant Deputy M inister, Indian A ffairs, Ottawa, to Mayor Dillon Arsenault, Town Hall,
Dalhousie, NB, January 27, 1967, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, pp. 301-02).
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The Town Administrator promptly responded to Battle sletter, advising that the Mayor and
the Council werewilling to meet for afull discussion at hisearliest convenience. Thismeeting was
postponed, however, first on account of Battle' sillness and then by Indian Affairs’ decison to wait
for the final study by the Fishery Research Board.** Dr Medcof wrote to McKinnon in July to
request that he advise Chief Narvie and the Agency that he intended to be at E€l River Cove on
August 1, 1967, to complete the third, and final, survey on the clam populations.**

Dr Medcof completed hisreport, entitled “ Third Survey of Eel River Cove, N.B., Soft-Shell
Clam (Myaarenaria) Population,” in November 1967.2 Thereport, whichwasforwarded tothe |AB

in late January 1968, contained the following summary and conclusions:

1 Before 1963 the phydcal and biological characteristics of Eel River Cove
seem to have been changing slowly — so slowly as to create the impression
that the cove was a stable system. Since 1963 the tempo of change has
increased rgpi dly. Evidence of extensive sedimentation is conspicuous from
the 1967 genera survey — coarse diments are depositing in the extreme
north and south ends and the mouth of the cove is being choked with gravel.
At both ends salt marsh plants are appearing on the clamflats. Fine sediments
aredepositing in the middlereaches of the covewhereformerly-firm soilsare
becoming very soft. The cove is behaving as a sediment trap and slowly
converting to a salt marsh. In the north, the area of flats suitable for clam
stocks is decreasing. And the rest of the cove's productive clam ground is
deteriorating as a clam habitat, because of silt deposition.

21 Daniel E. Noel, Town Administrator, Town of Dalhousie, NB, to R.F. Battle, Assistant Deputy

Minister, Indian Affairs, Ottawa, February 17, 1967, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 303).

122 G.A. Poupore, Chief, Lands, Membership and Estates, to Regional Director of Indian Agencies -
Maritime Region, June 8, 1967, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 305).

123 J.C. Medcof, Assistant Director, Fisheries Research Board, Biological Station, St Andrews, NB, to
M.A. MacDonald, District Protection Officer, Department of Fisheries, Newcastle NB, July 25, 1967, DIAND file
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River Cove, N.B., Soft-Shell Clam (Mya arenaria) Population,” November 1967 (ICC Exhibit 2, tab 20).
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13-3-1, vol. 2 (ICC Documents, pp. 344-45).
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These changes are traceable to damming which has greatly shortened the
estuary and forced changes in behaviour of tides. The ebb and flood phases
of the tidal cycle have been shortened and the high-slack and low-slack
phases have been lengthened. Thisfavoursheavier sedimentation in the cove
by allowing more sediments to deposit out during the high-slack phase and
reducing the proportion of the deposited silt tha is flushed out of the cove
during the following ebb phase.

Flats have been exposed at low tide since 1963 instead of always being
covered by water as formerly. Digging is easier and this has led to great
increasesinclamharvesting effort. Theannual harvest washighimmediaely
after damming (1964 and 1965) because accumulated stocks were being
exploited and fishing effort has remained high. As a result the volume of the
standing crop of marketable clams (more than 2" long and 6 or more years
old) has decreased 63% since 1963. Besides this the size-composition of the
stock has changed. Mar ketable population compared with 35% in 1963 and
1964. Snce 1965 theannual harvest hasdecreased but thenumber of diggers
remains high —a typical symptom of an intense fishery.

Decreasesin marketable clam stocks and in landings are attributed partly to
increased harvesting (removal) but mostly to smothering. Smothering is a
well-knownincidental effect of diggingand iscaused by deepburial of clams
when diggers turn the ground and tramp the mud.

Withreduced abundance of marketabl e clamstheeffort required to dig a pail
has increased. This does not discourage picnickers very much because they
dig for recreation. But it does affect Indians who dig for incomeand as a
result, their current charge for a pail of clamshasrisen fromabout $1.50in
1963 to $2.00-$2.50 in 1967. They state that in spite of higher sale prices
their income is less because clams are so scarce.

Thestock of young clamshasal so decreasedin theimportant clam-producing
sections of the cove. Thisis partly because, as a habita for clams, the cove
is deteriorating and partly because of smothering as described above. The
prospect isthat the resource may continueto decline because of increasesin
smothering ratesin the intensefishery.

Since 1963 and 1964 the centre of abundance of clam stocks has shifted
appreciably from south to north, partly because of heavy harvesting in the
south and partly because of poorer reproduction in the south. Clam
production and landings in middle sections of the cove (wherethere isleast
evidence of sedimentation) seem to besuffering lessthanthat in northern and
southern parts.

Damming increased avalability of marketableclamsto diggers by exposing
flatsat low tide that were formerly covered by water at all phases of thetidal
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cycle. Increased availability led toincreased numbersof diggersand heavier
harvesting (removal of stock) and to heavier mortality from smothering that
is directly and indirectly traceable to damming. This is the first statement
that the Fisheries Research Board, as arbiter, was asked to supply to the
contracting parties.

9. The early history of the Indian fishery in Eel River Coveis sketchy but there
was generd agreement on trends reported by many people and for more
recent times we have reasonably firm data. These include Department of
Fisheries statistics which seem to portray afaithful history. At thetimethese
statistics seemed unacceptable to the Indian Band but without them we are
without any clue but hearsay, as to what transpired. We were obliged to use
them and we think they furnished information that can be useful to the
contracting patiesin reachingafair settlemert.

10.  The tenor of terms of the contract implies that Indian fishermen are to be
compensated for decreases (“losses’) in their annual landings of clams.
However, the contract specifiesaformulafor cal culating compensation and
thisformulainvolves only total landings. Thereisno fixed size-relationship
between total landings and Indian landings and use of the formula gives
unrealistic results. Because of this and other ambiguities we have derived
four different measures of “losses’, from which compensation could be
calculated. Those that seem fairest are based on estimates of changes in
annual landings by Indians.

11.  Between 1963 and 1967 the Indians’ average annual landings seemto have
decreased by 56% froman estimated 2,062 pail sbefore damming to911 after
damming. This decrease could be used in calculating compensation but it
disregardsthe fact that |andings cannot be maintained at 1964-1967 average
annual level. Thefairest settlement of all would seemto be compensation for
the 70% decreasefrom pre-dam average annual landings by Indians (2,062
pails) to the 1967 Indian landings (620 pails). Thisis the second statement
FRB was asked to furnish.'?®

The four methods for calculating the losses to the E€l River Band proposed by Dr Medcof
are summarized below:

. Comparison of average annual landings before and after damming (212), multiplied by one-
half (the then-current proportion of Indian landings to total landings) and then by seven
years, resulting in a total reduction of 742 pails. Since the average annual landings were

126 J.C. Medcof, Fisheries Research Board, Biological Station, St Andrews, NB, “Third Survey of Eel

River Cove, N.B., Soft-Shell Clam (Mya arenaria) Population,” November 1967 (ICC Exhibit 2, tab 20, pp. 38-41).
Emphasis added.
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determined by using the “two bonanza years, 1964 and 1965,” Medcdf felt that thiswould
not beafair measure of damages because it was unlikely that clam diggers on the cove could
“ever again make such heavy landings.”

. Assuming that total annual landings remain the same as in 1967, compensation could be
based on the decrease in total annual landings as aresult of damming (963), multiplied by
one-half (the then-current proportion of Indian landingsto total landings) and then by seven
years, resulting in atotal reduction of 3374 pails. Medcof suggests, however, that this does
not take into account the fact that the proportion of Indian diggers decreased from about 75
per cent in 1960 to about 33 per cent in 1967 because the number of non-Indian diggers
increased significantly over this same period.

. Cal culating compensation based on the decreasein total annual Indianlandings (rather than
one-half the decrease in total landings), multiplied by seven years, resulting in a total
reduction of 8057 pails.

. Long-term average annual Indian landings (based on the 1967 Indian landings of 620 pails
and the corresponding decrease of 1442 pails from pre-dam landings), multiplied by seven,
resulting in atotd reduction of 10,094 pails.**

Dr Medcof concluded that the last formula (which when multiplied by $1.50 per pail would have
produced a figure of $15,141 total compensation for losses to the Band’ s clam harvests) was mog
consistent with the terms agreed to between the Band and the town.

Dr Medcof submitted a copy of his report to Dr J.M. Anderson, Director of the Fisheries
Research Board, on December 22, 1967, along with adetailed memorandum setting out histhoughts
ontheinterpretation of the draft agreement between the town and the Band. He did not think that the
memorandum was appropriate toinclude in the report itself, but he hoped it might be of assistance
“in clarifying the highly complex and somewha confused Eel River Cove clam problem.”*? Itis
significant that Dr Medcof al so sent aconfidential copy of hismemorandum with his personal views
on the draft agreement to McKinnon for his review and comments. Under the heading “General

View,” Dr Medcadf’s memorandum states:

127 J.C. Medcof, Fisheries Research Board, Biological Station, St Andrews, NB, “Third Survey of Eel
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Documents, p. 324).
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Viewed objectively, this contract seems to favour interests of the Town of
Dalhousie more than those of the Indian Band in three ways: (1) The Town was to
get an advantage and benefit; the Indian Band was to get only conditional
compensation for possible losses. (2) The town’'s benefit was to be indefinitely
continuing; the Indians' compensation wasto be partial and wasto cover only seven
years possible losses. (3) The dollar value of the town’s investment in the dam
would be expected to increase when dollar values of real estate increased, whereas
the per-pail price for clams ($1.50) was fixed in the tarms of the contract.

In 1963 nobody foresaw how great and long-lasting the effects of damming
would be. Now we have seen the effects. There were losses and they seem likely to
continue indefinitely — not just for seven years. We realize now that the risk the
Indian Band took was very real. We dso realize that the terms of the contract, even
when interpreted most generously, provide incomplete compensation. This is the
valueof 10,094 pails of clamsvalued at $1.50/pail. Thiscompensation priceisfixed
in the contract but the current average price of clams after only four years has
increased by 50% to $2.25.

... The Indian Band's annual clam fishery has long been a source of both
income and food and it has been reduced by an estimated 70% for an indefinitely
continuing peri od. The contract says nothing about loss of the food resource and they
promiseto compensate for income losses for a 7-year period only.

Further on he continues:

Because of these seeminginequities | would suggest that before the contract
is settled, the contracting parties consider adopting modified terms that would not
appear to favour one party more than the other . . .

| would suggest that, as Canadians, the Indian Band should qualify not for
mer e compensation for losses to the end of 1972, but for a true and lasting sharing
with the Town of Dalhousie of total benefits that have arisen from building the dam
on the reserve land.*

Although Dr Medcof acknowledged that a number of practical suggestions could be advanced to
address the apparent inequities of the draft agreement, he suggested two options in particular: the
establishment of afund that would earn the Band about $4000 per year ininterest to offset dwindling
values of the dollar; and the town to pay an annual sum of money to the Band based on the annual

loss of 1442 pails of clams.

129 J.C. Medcof, Fisheries Research Board of Canada, Biological Station, St Andrews, NB, to FD.
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NEGOTIATIONSTO FINALIZE THE TERMS OF THE AGREEMENT: PHASE 3 (1968-70)

McKinnon wrote to Dr Medcof on January 9, 1968, to inform him that he agreed entirdy with his
views. He noted that although the Band was reluctant to allow the town to construct the dam when
it was first proposad, members felt that thiswould create regular employment in local industry and
a“great deal of trust was therefore placed in the Town officials.” McKinnon added that, “[a]s the
matter stands, there is no agreement, the Town has no . . . permission to occupy the part of the
reserve, and technically the Indians could insist that the dam be removed.” Despite being unableto
conclude an agreement on compensation because of the lack of information on the dam’s effect on
thefishery, McKinnon noted that there were rumoursthat the town would be seeking to increase the
capacity of thereservoir, inwhich casethe Band could finditself “in avery strong position notonly
to dictate the terms of anew agreemert, but also to ensurethat they are reasonably compensated for
the initial action of the Town.”**

On February 15, 1968, the NBWA suddenly reappeared when itinformed Indian Affairsthat
aproposal wasunder way to acquire an additional 82 acres of resaveland by early springto increase
the water storage capacity of the resavoir. The NBWA would also require awaterline right of way
of lessthan 2 acres to construct a second pipeline next to the existing oneto pump additional water
fromtheEel River for theNew Brunswick Electric Power Commi ss on’ sthermad plant. A ccordingly,
the Director of the NBWA, J.G. Lockhart, requested advice on what steps should be taken to enter
into negotiations with the Band either to purchase or arrange an exchange for the land required for
the project. The project, which apparently did not involve the town, was to be financed by the
Atlantic Development Board and owned by the province*

On March 21, McKinnon confirmed that he had discussed thematter further with Lockhart,
who had not been advised by Mayor Arsenault that previous commitmentsto the Band by the town
were still outstanding. In view of the fad that the Band had not yet agreed to terms for previous

130 F.B. McK innon, Regional Supervisor, M aritime Regional Office, Amherst, NS, to J.C. M edcof,
Assistant Director, FisheriesResearch Board, Biological Station, St Andrews, NB, January 9, 1968,DIAND file, 271/31-
5-13-3-1, vol. 2 (ICC Documents, p. 343). Emphasisin original.

181 J.G. Lockhart, Director, New Brunswick Water Authority, Fredericton, NB, to F.B. McKinnon,
Regional Supervisor, Indian Affairs Branch, Departmentof Citizenship & Immigration, Amherst, NS, February 15, 1968,
DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 349).
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flooding, Lockhart informed McKinnon that “the Provincewould likely take over the negotiations
with the band council for the settlement of all claimsand for permissionto enlargethe reservoir.”**
J.H. MacAdam, the Deputy Administrator of Lands, |AB, responded to McKinnon’sletter, stating
that “it should be made clear to the Authority that there can be no further commitment of land onthis
Reserve until settlement has been made for the land already given to them.”*** Accordingly, Caissie
wrote to Lockhart on April 4, 1968, expressing concern with the fact that local newspapers had
reported that the province approved arequest for funding to allow the Atlantic Devel opment Board

to proceed with additional development on the Eel River reservoir:

| am a bit concerned that the Indians may not appreciate the fact that the
decision to proceed with this work has been made public and there has yet to be
official permission granted by the band for the use of reserve land. The longer this
is delayed, the greater may be the difficulties to reach an amicable settlement.

As it was indicated in your office [by Caissie and Sheaneg], negotiations
betweenyourself and the Band should beundertaken at theearliest possiblemoment.
Otherwise, your construction schedulemay suffer. | should like to point out, again,
that because of a number of difficulties which have arisen in the past over use of
Indian land, the Department hastaken the attitude that no use of reserveland for any
kind of development will be permitted until a full settlement has been reached.**

In closing, Caissie gated inno uncertain termsthat there *“ must befull settlement of theinitial claim
before additional development will be permitted.” He requested a response on whether the NBWA
would assume the town’ s liability with respect to theinitial claim.

OnApril 24,1968, the Director of IndianAffairs, JW. Churchman, briefed A ssistant Deputy
Minister of Indian Affairs Battle on recent developments. He suggested that although negotiations
had been delayed for some time, it would be worth awaiting the NBWA' s position on whether it

would undertake the town’ sresponsibilitiesto compensatethe Band for land taken and for damages

132 F.B. McKinnon, Regional Director of Indian A ffairs, Maritime Regional Office, Amherst, NS, to

Indian Affairs Branch, March 21, 1968, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, pp. 350-51).
138 J.H.MacAdam, Administrator of Lands, to Regional Director, Maritimes Regional Office, Department
of Indian Affairs, April 2,1968, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 352).
134 V.J. Caissie, Regional Superintendent of Development, Maritimes Regional Office, Department of
Indian Affairs, to J.G. Lockhart, Director, New Brunswick Water Authority, April4,1968, DIAND file271/31-5-13-3-1,
vol. 2. The original isnot in the |CC Documents, but atranscriptis provided in ICC Exhibit 4, p. 167. Emphasisadded.
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caused by the dam before resuming negotiations. “[T]he Water Authority may prove to be more
tractable than the Town of Dalhousie officials,” he wrote, “and in any event, the fact that their
original claim for compensation remains unresolved will strengthen the Band Council’ sbargaining
position concerning the additional land required at thistime.”*** Thelocal IAB officials confirmed
that negotiations would be put on hold pending the outcome of discussions between the town and
the NBWA onwho would beresponsiblefor finalizing an agreement. In any event, Caissiereported,
“the Band Council have indicated that they intend to drive a hard bargain with whomever
negotiations are resumed.” ¥

Hand-written notes of various meetings between the Band and other partiesin May, June,
and July 1968 were provided to the Commission by WallaceL aBillois, who was a Band Councillor
at thetimeof these negotiations.**’ These notes, although sketchy, provide animportant insight into
the Band' s perspective on the negotiations that took place from 1963 to 1968. On May 1, 1968,
L aBilloischaired ameeting between thetown, the NBWA, the | AB, and representatives of the Band.
He noted in this meeting that since the “original meeting that took place in 1963 a total of 10
meetings had taken place and each of these meetings had been called by the Indians. He said that so
far asthelndiansof Eel River Bar was concerned it was evident that they had taken theinitiative and
had made every atempt to make the agreement a workable one.” After LaBillois stated that town
officials “had done little or nothing to try and live up to any parts that were written into the
agreement,” Mayor Arsenault said “that it was almost impossible to go by the old agreement”
becausethe town could not convince any business or union that it “must hire Indians.”**® Councillor
LaBilloissummarized his views on the extent of the Band' s |osses and suggested a compensation
package, which he calculated as follows: (1) $220,000 for losses in smelts, based on 11 nets
multiplied by $1000 per net multiplied by 20 years; (2) $1.2 million for the completeloss of the clam

135 JW. Churchman, Director, Department of Indian Affairs, Ottawa, to Assistant Deputy Minister,

Department of Indian Affairs, April 24, 1968, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, pp. 353-54).

136 J. Wilkins, Department of Indian Affairs, memoto file, April 26,1968, DIAND file 271/31-5-13-3-1,
vol. 2 (ICC Documents, p. 355). Emphasis added.

187 Minutes of meetings (ICC Exhibit 3).

138 Minutes of meetings (ICC Exhibit 3, p. 1).
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fishery, based on 20,000 buckets at $3.00 per bucket multiplied by 20 yeas; and (3) additional
compensation for losses of revenuefrom salmon and angling sport inthe Eel River and “fowling.”**

Councillor Wallace LaBillois chaired another meeting held onthe Eel River reserve on May
23, 1968, with only the Band Council and representatives of the town in attendance. The notes of
this meeting indicate that Mr LaBillois reviewed the minutes of the last meeting and stated that the
Band had requested $900,000 in compensation based on $30,000 multiplied by 30 years. Mr
LaBilloisthen said that, “ after thinking over their losses,” the Band wasnow increasing its proposal
to $50,000 for 50 years, for atotal of $2.5 million, as compensation for losses to the clam and other
fisheries. He also stated that the Band Council would be prepared to exchange land, so the town
agreed to consider land prices and report back on this option. LaBillois asked that “it be written in
the agreement that every effort be made to get employment for the Indians.”**

On June 4, 1968, another meetingwas held between the Band Council, the NBWA, and the
town officials, but it is difficult to discern from the notes who was proposing what. The notes do
suggest, however, that there was some discussion over the following elements of a proposed
compensation package: $500,000, or $10,000 per year for 50 years; approximately 350 acres of land
in exchange for 82.3 acres required for the reservoir, or $15,000 in lieu of land; access to water for
fishing, hunting, and trapping; and one-half cent for every 1000 gallons of water pumped out of the
reservoir for aperiod of 20 years, at which point the rate could be renegotiated.***

On June 21, 1968, another compensation package was proposed during a meeting between
the Band Council, the NBWA, and the IAB, but again it is not clear from the notes who was
proposing what. The main elements of this proposal were $23,000; $200 per acre; $18,000 to be
realized for clearing the land along the reservoir and the International Paper Company pipelineright

of way; expenses; sluice gates to be turned over to the parks department; 325 acres of land, to be

189 Minutes of meetings (ICC Exhibit 3, p. 3).
140 Minutes of meetings (ICC Exhibit 3, p. 5).

141 Minutes of meeting, June 4, 1968 (ICC Exhibit 3, p. 8).



Eel River Bar First Nation Inquiry 53

received within 30 days after execution of agreement; and one-hdf cent per 1000 gallons pumped,
with a $25,000 minimum allowing up to 15 million gallons.**?

On August 20, 1968, the E€l River Band Council passed aresol utioninstructing the Minister
of Indian Affarstoissue aone-year permitto the Province of New Brunswick, asrepresented by the
Department of Natural Resources, “to enter on our reserve in order to carry out certain works in
connection with adam, water lines and allied works’ until aformal agreement could be negotiated
between the Band and the NBWA and signed by the Department of Indian Affairsand the province.
Attached to the Band Council Resolution as Document A was a“Memorandum Respecting Points
Agreed upon Between the New Brunswick Water Authority and Members of the Eel River Band
Council” (Memorandum of Agreement).'*® The preamble to the Memorandum of Agreement states
that the dam was erected in a manner that encroached on lands of the Eel River Band and that, as
successor in title and interest to the Town of Ddhousie for the operation and maintenance of the
dam, the NBWA intended to raise the water level of the reservoir, but “wishes to compensate the
Band for damages and losses suffered by the Indians as a result of the erection of the dam and
creation of the headpond by the Town of Dalhousie and to further compensate the Band for losses
and damages that may be suffered as a result of the raising of the water level to 9 feet geodetic
elevation.”*** In addition to flooding more reserve land by raising the water level of the headpond,
the NBWA also required land for the road |eading to the headpond and astrip of land adjacent to the
existing Internationd Paper Company pipelineto establish another pipeline and pumphouse. For its
part, the Band agreed to takeall necessary stepsto arrange for an absolutesurrender of the lands as
soon as possible.

With respect to compensation and other key terms, the NBWA and the Band agreed to the

following:
142 Minutes of meeting, June 21, 1968 (1CC Exhibit 3, pp. 9-11).
143 Eel River Band Council — Miramichi Agency, Eel River, NB, August 20, 1968, Band Council

Resolution (ICC Documents, pp. 356-62).

144 Memorandum of Agreement, August 20, 1968 (ICC Documents, pp. 357-58).
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(D) 260 acres (referred to as the “LeBlanc-Arsenault property”) in exchange for the absolute
surrender of approximately 82 acres, or payment of $15,000 in lieu of the land,;

(2 an annual sum cal culated at therate of one-hdf cent per 1000 U.S. gallons pumped from the
headpond and Eel River to be paid to the Band “due to their loss of revenue and benefits
caused by the erection and operation of the Eel River Dam and in particular due to the loss
of revenue and benefits from the clam, salmon and smelt fishery and the reduction in
migratory birds and other natural resources’;

3 with respect to water pumped, the NBWA to pay aminimum of $10,000 per year, unlessthe
volume of water pumped is less than 1825 million U.S. gallons per year, inwhich case the
Band shall be paid according to the formula;

4) the amounts payable for water pumped to remain in effect for aperiod of 20 years, at which
time the amounts payable to be subject to review and negotiation by the parties and to be
reviewed every five years after tha;

(5) the Band to have access to the headpond to the extent that the NBWA had authority to
provide such permission;

(6) the NBWA to enter into acontract with the Chief of theBand for the sum of $18,000 to clear
the approximately 82.4 acres of land required to increase the water level of the headpond;

(7) if the NBWA should cease to operate the Eel River water supply system, the Band to have
the first opportunity to purchase the lands; and

(8) the NBWA and its employees to have a right of access to the reserve for the purposes of
Inspecting, constructing, maintaining, and repairing the Eel River headpond, dam, and water

supply system.

ThisMemorandum of Agreement wassigned by Chief Alfred Narvie, CouncillorsWallaceLaBillois
and MrsWallace (Lillian) LaBillois, and by two officials of of the NBWA, Chairman E.S. Fellows
and Director Lockhart.**®

The following day, Caissie sent a memorandum to IAB-Ottawa, attaching a copy of the
Memorandum of Agreement for review. Caissie noted that shortly after having a telephone
conversation with MacAdam about the proposed agreement between the Band and the NBWA,
“Councillor Wallace Labillois called to indicate that they were anxious to sign this agreement as
soon as possible and could | please go up for Tuesday, August 20.” Caissie confirmed that he and
the Superintendent of the Miramichi Indian Agency, R.M.J.J. Guillas, attended on behalf of the |AB

148 Memorandum of Agreement, August 20, 1968 (ICC Documents, pp. 357-58).
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and that the parties signed the agreement at that meeting. Caissie indicated that some points might
require clarification. In particular, he noted that the term providing for compensation for water
pumped would not compensate the Band for water already pumped, but “[t]hisis well understood,
and is acceptable to the Band.” Caissie also questioned whether the release clause could bind al
Band members. Final ly, he suggested that the section providing for aright of first option topurchase
the flooded lands if they were no longer required by the NBWA should be made more clear in the
final agreement.’*

On September 9, 1968, McKinnon and other | AB officialsfrom the Miramichi Agency met
with the Chairman and Director of the NBWA along with P.A. MacNutt, solicitor for the NBWA,
to discusskey pointsof the agreement and possi ble amendments. M cKinnon questioned whether the
NBWA had authority to expropriate land and was advised that, although the NBWA lacked such
authority, the provincedid have such powers. M cKinnon al so expressed concerns about transferring

administration and control over all the land required by the NBWA:

The question of transferring control and management for the flooded land, and of a
lease only for the pipeline right-of-way, was mentioned, and there was some
hesitation on the part of the Water Authority to accept this. | indicated to them,
however that this was merely a suggestion, and that there might be some other
solution to it, but that we would not grant all the land involved here and face the
future possibility of the Province refusing to pay as per the formula agreed upon on
the arguments that the Indians were neither the ownersof the water or the clams.’

McKinnon also expressed concern that the release for future damages be carefully reviewed:

| got theimpression . . . that they [the NBWA] intended this Section to provide them
with arelease against claims by an Indian for, say, damage to his house due to the
raising of the water table in the area. Thereisno likelihood that this kind of damage
would occur, since most of the houses are well below the dam, but | don’t think that

146 V.J. Cassie, Regional Superintendent of Development, Maritime Regional Office, to Indian Affairs

Branch, August 21, 1968, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, pp. 363-64).

147 F.B.McKinnon, Regiond Director, Maritime Regional Office, Indian AffairsBranch, Amherst, NS,
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370-71).
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we should free the Water Authority from any future possible damages to private
property.**

M cKinnon added that he had asked the Band Council to pass aBand Council Resolution permitting
the Minister to exercise his powers under section 35 of the Indian Act to expropriate lands to be
flooded.

On September 12, 1968, the Band Council passed a resolution requesting that “ Section 35
of the Indian Act be applied to grant land to the New Brunswick Power Authority.”**® When
McKinnon forwarded the Band Council Resolution to the IAB for approval, he added that certan
matters should be included in the preamble to any agreement, including the Band's “moral
entitlement” to the clams and water and recognition of the fact “that all parties are cognizant of the
desireof the Indiansto secure employment to off set thelossesfrom expl oitation of natural resources,
and all will exercise whatever influence they have to fill that desire.”**

The draft agreement was then submitted by the Deputy Minister of Indian Affairs, J.A.
MacDonald, to the Minister of Indian Affairs, the Hon. Jean Chrétien, for approval, with a
recommendation that the Department grant a permit under section 28(2) of the Indian Act
authorizing the commencement of construction and operation of the dam by the NBWA for aperiod
of oneyear. Indian Affairsgoparently had some concernsabout the proposed terms of the agreemert,
which provided for a release of the town and the NBWA from liability for all damages “which
heretofore has been or hereafter may be sustainedas aresult of” the dam. When itwas submitted to
Minister Chrétienfor approval, however, the Deputy Minister stated that the payment of $25,000 was
intended to compensate the Eel River Band “for any damages sustained as aresult of the earlier use

of the land by the Town without agreement,” and there was no mention at all of future damages.***
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It is aso important to note that Indian Affairs did not intend to seek a surrender from the Band &s
proposed in the Memorandum of Agreement; rather, the Department would use the one-year period
“to seek the authority of the Governor in Council under the provisions of Section 35 of the [Indian
Act] to grant Letters Patent for the landsrequired in favour of the Water Authority. In conjunction
with this action the Branch would draft a permit for use of the water pipeline for aterm of twenty
(20) years for consideration based on the gallonage of water pumped through it.”*>? The document
indicates that Minister Chrétien gave his approval to issue a section 28(2) permit to the NBWA
pending final settlement of the terms with the Band.

It appears from a November 20, 1968, |etter from McKinnon to Lockhart that the solicitor
for the NBWA, MacNuitt, was to contact MacAdam, Administrator of Lands at |AB-Ottawa, to
preparethetermsof thefinal agreement for the Minister’ ssignature. The NBWA wasal so expected
to contact the Surveyor General immediately for instructions onan acceptablesurvey planto avoid
any delay in concluding the agreement. Since there had been no response from MacNutt or the
NBWA, McKinnon wrote to Lockhart to find out what was delaying their discussons.** A month
later, Lockhart responded that discussions with the Ottawa office had been opened by MacNutt and
that asurvey plan had been submitted to the Surveyor General for approval. Thisletter wasthefirst
of many written on behalf of theNBWA apologizingfor various delays.*> Just four daysearlier, the
Surveyor General had writtento the NBWA to advisethat itssurvey planwas not acceptable and that

survey instructions would be sent after all relevant information had been collected.*
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On January 3, 1969, MacNutt responded to what he described as*“aslight misunderstanding
between myself and Mr. MacKinnon[sic] at our meeting in September of 1968 concerning the Water
Authority’ s acquisition of certain lands on the Eel River Indian Reserve.”**® McKinnon had raised
three points of particular significance: (1) that the annual payment for water pumped out of the Eel
River should be based on *“amore material form of consideration than the clam and fishingrights’;
(2) that the annua payment should be based on a lease of the pipeline right of way rather than
granting outright ownership to the NBWA; and (3) that the NBWA should seek to expropriate the
land required rather than proceeding with the formal proceduresfor surrender. MacNutt responded
to these comments as follows: (1) the agreement referred to clam and fishing rights because “the
Indians would be most uncooperative if there was not specific compensation for the loss of these
rights regardless of the existence of those rights’; (2) the NBWA preferred to have an “absolute
transfer of thefee” with respect to the pipelineright of way, rather than leasingthisinterest; and (3)
theNBWA preferred to expropriate theland under the authority of the provincial Expropriation Act.
MacNutt al so expressed sometrepi dation with renegotiating the M emorandum of Agreement without

the Band' s direct involvement:

Notethat the memorandum wasbased on negotiationsdirectly with the Band
and | am not sure as to how far we can now go in atering the basis on which we
negotiated the memorandum. In other words are you required to abide by the Band’ s
decisions or is it possible for you to sway their approach so that we might more
efficiently bring the memorandum into effect.*’

OnJanuary 9, MacAdam respondedto MacNutt by stating: “Inasmuch asthisAgreement was
negotiated by the Eel River Band Council, | have forwarded the proposed changes to the Council
through Mr. McKinnon, for itsreaction and consents. Any changes must beacceptabletotheIndians

before this Department can take any action to deal with the land.”**® On the same day, MacAdam

156 P. MacN utt, Soliditor, Department of Justice, NB, to J.H. MacAdam, Administrator of Lands, I ndian
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wrote a memorandum to McKinnon stating his views on the Memorandum of Agreement; in
particular, he stressed the importance of the Band having a“firmoption” to acquirethelandsif they
areno longer required for the present purpose, and he noted that aBand Council Resolution aready
accepted the use of expropriation authority under section 35 of the Indian Act.™ On January 14,

MacNutt responded to MacAdam and expressed concerns about the fact that his suggested revisions
wereforwarded to the Band; he did not want to haveto renegotiaethe“ whol e of theunderstanding,”

but intended to address Band members concerns in the technical wording of the agreement to be
used to effect the transfer of lands and the payment of compensation. Accordindy, he asked
MacAdam to “please not submit the proposed changes tothe Council and advise me how far we can
go in streamlining the documentation required.”**® The | AB continued to negotiate withthe NBWA
directly, on behalf of the Band, and, despite MacNutt’ s request, the IAB a so continued to seek the
Band’s approvd of changes to the original memorandum.***

On February 4, 1969, McKinnon wrote to MacAdam requesting that they seek further
clarification from the province before asking MacNutt to prepare the draft agreement. In particular,
McKinnon was quite concerned about transferring title to the lands outright to the province,
particularlyinrelation to the parcel required for the pipeline. McKinnon wrote that although hewas
not alawyer,

| fail to detect in Mr. MacNutt’ sletter of January 3, 1969 any assurance whatsoever
that at somefuture datesomeonein authority inthe Province, or the courts, might not
rulethat thisagreement isinvalid because the Indians did not have the legal rightsto
the clams or the water and could not demand what appears to be an exorbitant
settlement. In your letters, you appear to go dong withtheideathat atitleto theland
could be transferred to the Water Authority, in some final form. | gopreciate the
difficulty that the Water Authority may have because of the requirements imposed

159 J.H. MacAdam, Adminigrator of Lands, Indian Affairs Branch, to Regional Director, Maritime
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by the A.D.B. [Atlantic Development Board], but we must ensure that the full intent
of this agreement is respected. It is obvious that the Province is paying for damage
to clams and for the water. If this is the way the agreement reads, then what
protection will the Indians have against this agreement being invalidated at some
future date because the Indians do not have any legal rights to the clams and the
water ? You mentioned to me at one time that weneeded a hook on which to hang our
hats. It seems to me that the hook will disappear if the agreemert is written in the
formin which the Province wants it written.*®2

It is apparent from the exchange of correspondence on this subject that McKinnon and virtually
everyone other than members of the Band were gperating under the assumption that the Band did
not have any special claim or treaty rightsto clams and other marine resources affected by thedam.
Nevertheless, it was al so obvious that the NBWA intended to provide compensation for damage to
the Band' sfishery (whether or not the Band did have recognized fishing rights), and M cKinnon was
seeking ways of ensuring that the Band retained some interest in the land to justify the payment of
compensation to the Band and to ensure that the NBWA complied with the intent of the agreement.

MacAdam apparently agreed with McKinnon’ s concems because, on February 18, 1969, he
wrotethat the land required for flooding would be transferred to the Province of New Brunswick by
Order in Council under the authority of section 35 of the Indian Act, but “land for the pipeline and
access was to be granted by an easament for as long as required for purpose intended subject to
payment based on the rate of ¥ cent per 1,000 U.S. gallons.”*®® In addition, $15,000 would be paid
totheBandinlieu of an exchangefor thelandrequired for flooding, and $25,000 would be provided
in exchange for “a genera release of all other damages sustained by the Band, as a result of the
flooding.” MacAdam instructed McKinnon to use this memo to expedite his discussions with the
Band Council and the NBWA.

Meanwhile, the Band was concerned over the delay and suggested that “interest be payable

on the monies unless the matter is settled shortly.” Caissie agread to mention thissuggestion to the
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NBWA and to travel to Edl River to “discuss the possibility of the Band constructing cottage

buildings on the lands fronting the water.”***

OnApril 8,1969, MacNutt sent adraft agreement to MacAdam for hiscomments. McKinnon
provided his comments to MacAdam on April 11, indicating that the NBWA had covered al the

points discussed, but disagreed with transferring administration and control of the parcelsrequired

for the pipeline, pumphouse, and access road to the province:

It is proposed that the land required for the pipe line and the pumphouse be covered
under an easement, but that the land under the road leading to the dam be part of
thoselandswhich it [sic] to be covered by a transfer of administration and control.
It was always our understanding that the road would al so be covered by an easement
and this would ensure to the band, utilization of this road without any interference
from the New B runswi ck W ater Authority, providing, of course, that the band would
not either interfere with the Water Authority making use of that accessroad. . .. This
isextremely important because the band is proposing to devel op the shoreof thelake
created by the dam for the marina and for cottage sites and it will be, of course,
absolutely necessary that the band provide access to tha devel opment.'®

When MacAdam returned the draft agreement to MacNutt with his comments, McKinnon’'s

concerns were reflected in the proposed changes. MacAdam, therefore, maintained that the Band

would grant an easement with respect to the pipeline, pumphouse, and access road rather than
transfer the lands to the NBWA. He also wrote:

Since. .. itistheintention of the Authority to compensate the Eel River Band of
Indians for damages and losses suffered as aresult of the erection of the Dam and
creation of the headpond by the Town of Dalhousie and to further compensate them
for damages sustained in raising the water level to nine feet geodetic elevation, and
[the release clause] implies that the compensation of $25,000 included future
damages sustained by the Edl River Band of Indians, it is suggested that the
paragraph should be amended to more clearl y define the intent outlined by the 5th

recital. | am of the opinion that it should be amended as follows . . . “may be

164

Author unknown, to V.J. Cassie, Superintendent of Development, Maritime Regional Office, March

5, 1969, DIAND file, 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 403).
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F.B.McKinnon, Regional Director, Maritime Regional Office, Indian Affairs Branch, Amherst, NS,

to J.H. MacAdam, Administraor of Lands, Indian Affairs Branch, Ottawa, DIAND file 271/31-5-13-3-1, vol. 2 (ICC
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approved as satisfactory and returned to the Band Council and the NBWA for execution (ICC D ocuments, p. 406).
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sustained in consequence of the erection of the Eel River Dam, Eel River water
supply system and the Eel River headpond.”*®

MacAdam also pointed out tha the clause regarding access by NBWA workers on the reserve to
service the dam appeared to allow unrestricted access to the entire reserve, and that it should be
rewritten to provide for “access subject to approval by the Band Council.”**

When these proposed changes were submitted to the Band Council for its approval,
Councillor Wallace LaBillais informed the IAB that, “since the delay in the execution of this
agreement isnot of the band’ smaking, and neither isit entirdy dueto the action of this Department,
the payment should be made for the water which is now being pumped.”*® The NBWA had
apparently started pumping water about a week previoudy, at about 500 gallons per minute. In
submitting this proposal to the NBWA, Caissie also noted that L aBillois stated that the * band hopes
to assume shortly the management of all their affairs, and they would liketo receivefor their records
anoriginal of the agreement.”**® Caissie noted in alater memorandum that acopy of the provisional
plan was satisfactory and that the matter would also be discussed with the Band later that week.*™

On July 17, 1969, MacNutt wrote to MacAdam to advise that the NBWA would not agree
to any changes with respect to either paragraph 8, respecting payment of $25,000 in exchange for
arelease for al past, present, and future damages caused by the dam, or paragraph 11, respecting
unrestricted access to the headpond without prior approval of the Band Council.*”* MacNutt also

166 J.H. MacAdam, Administrator of Lands, Indian Affairs Branch, Ottawa, to P. MacNutt, Solicitor,

Department of Justice, Fredericton, NB, April 21, 1969, DIAN D file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 411).
167 J.H. MacAdam, Administrator of Lands, Indian Affairs Branch, Ottawa, to P. MacNutt, Solicitor,
Department of Justice, Fredericton, NB, April 21, 1969,DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 411).
168 F.B.McKinnon, Regional Director, Maritime Regional Office, Indian Affairs Branch, Amherst, NS,
to J.G. Lockhart, Director, New Brunswick Water Authority, Fredericton,NB, May 8, 1969, DIAND file271/31-5-13-3-
1, vol. 2 (ICC Documents, p. 417).

169 F.B.McKinnon, Regional Director, Maritime Regional Office, Indian Affairs B ranch, Amherst, NS,
to J.G. Lockhart, Director, New Brunswick Water Authority, Fredericton, NB, May 8, 1969, DIAND file271/31-5-13-3-
1, vol. 2 (ICC Documents, p. 417).

170 V.J. Caissie, Superintendent of Development, Maritime Regional Office, to Director, Indian Eskimo
Economic Development, June 4, 1969, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 420).

n P. MacNutt, Solicitor, Department of Justice, Fredericton, NB, to J.H. MacAdam, Administrator of
Lands, Indian Affairs Branch, Ottawa, July 17, 1969, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 424).
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wrote McKinnon on the same day informing him that the NBWA was not prepared to pay for
pumping operations currently being carried out, as they were not “normal pumping operations’ as
understood in the draft agreement. An extra copy of the draft agreement, which MacNutt hoped
would be the final draft, was enclosed for Wallace LaBillois, who had requested that a copy be
forwardedto him.'"? In view of MadNutt’ sunwillingness to change the agreement, MacAdam wrote
toMcKinnonon July 22 stating that the | AB would not insist on any amendments unless McKinnon
or theBand Council objected.*” On July 29, Caissie provided thefollowing commentstoMacAdam,
with the caveat that he was not alawyer: (1) the annual payment for water pumped should be based
on annud , not daily, consumption; (2) paragraph 11 respecting access should require prior gpproval

of the Band to prevent the NBWA from gaining access “all over thereserve for al sorts of purposes
without having to pay additional compensation for damages caused by such activities’; and (3)
paragraph 8 was unsatisfactory because the Band did not intend to give the NBWA unlimited
permission theoretically to “go over the reserve and inthe process of carrying out repairs, bulldoze
through existing lands without having to pay any compensation . . . for damages caused by such
activities.”*" Finally, he noted that the Band Council was displeased with the fact that the NBWA
did not intend to pay for water being presently pumped.

On August 6, 1969, the Assistant Superintendent of the Miramichi Indian Agency, H.W.
Hennigar, attended a meeting at Eel River to disauss the draft agreement.*” In a memorandum
prepared by Hennigar the next day, he confirmed that certain clauses of the agreement were not
acceptableto the Band Council. With respect to paragraph 7, the Band Council aso understood that
the pumpage fee of one-half cent per 1000 gdlons of water was to be based on annual and not daily

12 P. MacNutt, Solicitor, Departmentof Justice, Fredericton, NB , to F.B. McKinnon, Regional Director,

Maritime Regional Office,Indian AffairsBranch, Amherst, NS, July 17,1969, DIAND file271/31-5-13-3-1, vol. 2 (ICC
Documents, p. 431).

13 J.H.MacAdam, Administrator of Lands, Indian AffairsBranch, Ottawa, to F.B. McKinnon, Regional
Director, Maritime Regional Office, Indian AffairsBranch, Amherst, NS, July 22,1969, DIAND file 271/31-5-13-3-1,
vol. 2 (ICC Documents, p. 432).

174 V.J. Caisse, ActingRegiond Superintendent of Economic Devel opment, M aritime Regional Office,
to J.H. MacAdam, Administrator of Lands, Indian Affairs Branch, Ottawa, July 29, 1969,DIAND file 271/31-5-13-3-1,
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17 R.M.J.J. Guillas, Superintendent, Miramichi Indian Agency, to J.H. MacAdam, Adminigrator of
Lands, Indian Affairs Branch, Ottawa, August 8, 1969, DIAND file 271/31-5-13-3-1, vol. 2 (ICC Documents, p. 437).
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consumption. Paragraph 8 was not satisfactory because it would not protect theBand’ s “ properties
infutureyearsshould any disaster occur” and, therefore, it should berewordedto confinetherdease
to those damages caused by the* erection of the Eel River Dam, E€l River Water Supply System and
the Eel River headpond.”* Finally, the Band Council also did not accept paragraph 11 and
suggestedthat it [imit the NBWA’ saccess*“for the purpose of inspecting, maintaining, and repairing
the Eel River headpond, dam, and water supply system over the accessroad leading to the Eel River
Headpond, dam and water system.” The Band Council’ sposition was communicated to MacNutt in
amemorandum from MacAdam on August 20, 1969, alongwith suggested wording to addresstheir
concerns.*’”

On December 3, 1969, MacNutt regponded that the amendments requested with respect to
both the pumping of water and the compensation for damages incurred as a result of crossing the
reserve for inspection purposes had been approved by the NBWA. Howeve, the NBWA was
adamant that paragraph 8 not be changed, sinceit was*their understanding that the negotiationswere
conducted on the basis that the $25,000.00 would cover past, present, and future damages.”*” The
NBWA took the position that $25,000 far exceeded the present purchase value of the land, on the
understanding that it would cover past, present, and future damages. TheBand and the Department,
in contrast, had taken the position all along that the $25,000 was to compensate the Band for the
unauthorized use of the land to construct the dam and for the loss of the fisheries.

On January 23, 1970, Superintendent Guillas of the Mirami chi Agency sought to arrange
further meetings between Indian Affars, the Band Courncil, and the NBWA to resolve these
outstanding issues. Guillas advised that Wallace LaBillois, who was now the Band Manager, had

informed him that he would arrange the meeting on the Eel River reserve and that he would be

176 H.W. Hennigar, Assistant, Mir amichi Indian Agency, Department of Indian Affairs, to R.M.J.J. Guillas,

Superintendent, Miramichi Indian Agency, Department of Indian Affairs, August 7, 1969, DIAND file271/31-5-13-3-1,
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inviting persons*to attend thismeeting to enable the Band to be protected and guided in formulating
their last submission to be approved by our Legal Branch and the New Brunswick Water
Authority.”*” Beforethe meeting could be set up, however, L aBilloiscalled the Agency officeto say
that “ hewasin contadt with Mr. E.S. Fellow, Chairman of the New Brunswick Water Authority, and
between them they decided there was no need to hold further meetings, and that the Water Authority
was to advise their solicitor to contact the Eel River Band and process the final documents for
signature immediately.” Guillas added that “[i]n view of this development we will not pursue this
matter any furthe at this time but will leave it to the disaretion of the Eel River Indian Band to
pursue themselves, should they fedl that finalization of these documents is not being processed
within the limited time they have set for themselves.” ¥

Although Guillasthought that the matter should beleft to the Band’ sdiscretionto settle, H.T.
Vergette, Acting Chief of the Indian Lands Division, disagreed with this approach. On January 30,
Vergette wrote to C.T.W. Hyslop, the Acting Director of the Economic Development Branch, to
advise that many issues remained outstandi ng, including the release clause, and, therefore, he was
of the view that

without firm and determined direction and assistance from our field and regional
representatives, the matter will not be resolved for a further indeterminate period.
Thereis a considerable sum of money invdved here (in excess of $40,000) and 0
far as the Indians are concerned it has been under process in some form or another
since 1963, without any apparent end in sight.'®*

e R.M.J.J. Guillas, Superintendent, Miramichi Indian Agency, to J.H. MacA dam, Administrator of

Lands, Indian AffairsBranch, Ottawa, January 23, 1970, DIAND file 271/31-5-13-3-1, vol. 3 (ICC Documents, p. 446).
180 R.M.J.J. Guillas, Superintendent, Miramichi Indian Agency, to J.H. MacAdam, Administraor of
Lands, I ndian Affairs Branch, Ottawa, January 23, 1970, DIAND file271/31-5-13-3-1, vol. 3 (ICC Documents, p. 446).
181 H.T.Vergette, A cting Chief, Lands Division, Economic Development Branch, Department of Indian
Affairs, Ottawa, to C.T.W. Haylop, Acting Director, Department of Indian Affairs, January 30, 1970, DIAND file
271/31-5-13-3-1, vol. 3 (ICC Documents, p. 447).
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Hyslop acted on V ergette’ srecommendation by sendingal etter to M cKinnon asking that he“review
thewhol etransaction and implement whatever proceduresyoudetermine are required to bring about
an early settlement.”*®

On February 24, 1970, C.B. Gorman, the Acting Regonal Director of |AB forthe Maritimes,
responded that there did not seem to be any real impasse and that he had been advised by Wallace
LaBillois that the NBWA was still reviewing the proposed agreement. Gorman advised that a
meeting between the Band Council and the NBWA was being arranged within the next week or
two.'®

OnMarch 19, 1970, the Eel River Band Council passed aBand Council Resol ution accepting
the terms proposed by the NBWA. The resolution, which was signed by Chief Alfred Narvie and
Mrs Wallace LaBillois, set out thefollowing terms:

A. $15,000.00 upon the signing of the agreement (Clause 3 Subsection a)

B. $25,000.00in consideration of and compensation for conveyancesto bemade
under Clauses 1 and 2.

C. An annual sum determined by the volume of water pumped in accordance
with the formula established under Clause 4 (One half cent per 1,000 U.S.
galons pumped, payable on aquarterly basis and based on ayear beginning
April 1st.) The minimum annual payment isto be $10,000.00 except when
the annual volume pumped falls below 1,825,000,000 U.S. gallons.

It is understood that irrespective of daily gallonage pumped|,]
paymentswill be made on the basis of the number of U.S. gallons pumped
per day to a maximum of 15,000,000 U.S. galons per day indicating an
annual payment to the Band of $27,375.00

The agreement is to be enforced for a period of twenty years after
which it may be renegotiated on afive year basis!®*

182 C.T.W.Haylop, Acting Director, Department of Indian Affairs, to Regional Director of Indian Affairs,

Maritime Regional Office, Amherst, NS, January 30, 1970, DIAND file 271/31-5-13-3-1, vol. 3 (ICC Documents, p.
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184 Eel River Band Council, Eel River, NB, Band Council Resolution, March 19, 1970 (ICC Documents,
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Acting Superintendent V.E. Rhymer forwarded the Band Council Resolution to the Regional Office
and noted:

The Council is desirous of obtaining remuneration from the Water Authority
agreement as soon as possible. Part of the funds are committed to the proposed park
and town site development. In addition, the Band Council will be purchasing the
home of Mr. Wallace Labillois[sic] with part of the revenue to be obtained, leaving
Mr. Labilloisin aposition to proceed with hisloan under the Revolving Fund Loan
Regulations to acquire the Handicraft business at Fredericton.'®

Despitethe Band Council’ sapparent interest in proceeding quickly, MacAdam wroteaterse
letter to Gorman on April 1, 1970, urging him to clarify certain terms of thedraft agreement. There
was no indication that concerns with respect to the release and access clauses had been adequately
addressed by the Band and the NBWA.. He added:

| am very concerned about tha section of the agreement numbered Clause 8 [the
releaseclause] asitispresently drafted, and consider you should ensurethat the Band
Council iscompletely aware of its provisions before they approveit. In addition, the
Band Council should be fully aware of theintent of the clause numbered 11 dealing
with access over al the Reserve lands by workmen and empl oyees of the Authority
before they sign the agreement. As a matter of fact, | cannot see how the Band
Council could reasonably approve the provisions of Clause 8 as it is presently
drafted, sincethey nor anyone el sefor that matter, cannot forecast what damages may
occur in the future, as aresult of the construction of the dam.*®

Interestingly, MacAdam took some pains to explain what he saw as the respective roles and

responsibilities of Indian Affarsin Ottawa and the Regional Office vis-a-vis theBand Council:

Sinceit is not the function of this office norisit feasible for usto enter into
the negotiating process between applicants for the use and occupation of Indian

185 V.E.Rhymer, Acting Superintendent, IndianAffairs Branch, to Maritime Regional Office, March 20,

1970, DIAND file 271/31-5-13-3-1, vol. 3 (ICC Documents, p. 452).

186 J.H.MacAdam, Administrator of Lands, Indian Affairs Branch, Ottawa, to Acting Regional Director,
MaritimesRegional Office, Department of Indian A ffairs, April 1, 1970, DIAND file27 1/31-5-13-3-1, vol. 1, Rights-of -
way, Gaslines and Pipelines, Eel River IR 3, NB Water Authority, General (ICC Documents, pp. 454-55).
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Reservelands, and the Band Councilsresponsiblefor theBand’ sintereststheren, the
responsibility for ensuring tha this matter is satisfactorily resolved rests in your
office or that of the Agency Superintendent.

Asyou will be aware from previous correspondence, the draft agreement is
to be approved and signed by:

@ The Water Authority
(b) The E€l River Band Council, and
(© the Minister

inthat order. It isessential that the agreement contain provisions which the Minister
may approve before it reaches him. For this reason, it is equally essential that you
ensure that the unreasonabl e provisions of the present clauses 8 and 11 [the release
and access clauses| are suitably negotiated and resolved before the agreement is
signed by the Band Council ¥

Responding to MacA dam’ sconcerns, Gormanwroteto MacNutt on April 7, 1970, toinform
himthat after receiving thecommentsof alegal advisor at Headquarters, the Band and Indian Affairs
could not accept the release and access clauses as they stood. Gorman emphasized that while the
Band did not want to obstruct the NBWA’ s ability to maintain the dam, “I think you will agree that
this would have to be under some formal type of control.”*®® Gorman also wrote to Acting
Superintendent Rhymer to ask that hetake all necessary stepstoensure that an agreement isreached
between the Band Council andthe NBWA; in particul ar, heinstructed Rhymer to* contact the Water
Authority in Fredericton and ensure that they are aware of the council’ s wishes. Y ou may wish to
take along a representative of the council; however, | will leavethis up to you and the council to

decide.”*®

187 J.H.MacAdam, Adminisratorof Lands, Indian Affairs Branch, Ottawa, to Acting Regional Director,
MaritimesRegional Office,Departmentof Indian Affairs, April 1, 1970, DIAND file 271/31-5-13-3-1,vol. 1, Rights-of-
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original.
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On April 17, Rhymer met with NBWA representatives to discuss the release clause. He
reported that the difficulty lay in the factthat the NBWA'’ sinterpretation of the clause differed from
the Department’ s interpretation:

According to Mr Lockhart and Mr Fellows this clause covers dl lands described in
Section 1 [the areato be transferred to the NBWA for the headpond] and 2 [the areas
subject to an easement for the pipeline, pumphouse, and access road] only marked
in red and orange on the plan forwarded. Mr Lockhart and Mr Fellows both assured
me that any future damage caused by the dam beyond the red and orange line have
the same meaning and rights whereby the Band or individual would have recourse
for any damages, injury and lossto person and property.

It is anticipated a meeting with the Ed River Band Coundl will be held this
week and Section 8 will befully discussed with themin order to obtain their approval
or disapproval of this Agreement. When we have the Council’ s decision you will be
advised.™®

According to MacNutt, three copies of the agreement were forwarded to Hennigar on May 8 for
execution by the Band Council and the Department of Indian Affairs. He also suggested that this
agreement “represents the latest series of compromises and adjustments as decided on between the
Water Authority and the Band of Indian Affairs [sic] with Mr. Hennigar’s consultation.” **

On May 15, 1970, Rhymer reported that a formal agreement was signed on May 14, 1970,
by representatives of the NBWA, the Eel River Band Council, and Her Mgjesty the Queen inright
of Canada as represented by the Department of Indian Affairs and Northern Development. The
agreement was signed by E.S. Fellows, Chairman, and J.G. Lockhart, Director, on behalf of the
NBWA; Chief Councillor Alfred Narvie and Councillors Mrs Wallace LaBillois and Howard
LaBilloison behalf of the Band Council; and C.T.W. Hyslop for the Minister of Indian Affairsand
Northern Development. The termsand conditions of the agreement (a copy of which is reproduced

in Appendix C of this report) are summarized below:

190 V.E. Rhymer, Acting Superintendent, Miramichi Indian Agency, Chatham, NB, to C.B. Gorman,

Acting Regional Director, Maritimes Regional Office, Department of Indian Affairs Amherst, NS, April 20, 1970,
DIAND file E-5661-3-06013, vol. 1 (ICC Documents, p. 459).

191 P.A. MacN utt, Solicitor, Department of Justice, Fredericton, NB, to J.H. MacAdam, Administraor
of Lands, Indian Affairs Branch, May 22, 1970, DIAND file 271/31-5-13-3-1, vol. 3 (ICC Documents, p. 471).
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Clause 1 provides that Canadaisto obtain the necessary approval from the Eel River Band
to transfer administration and control of reserve lands flooded as a result of increasing the
level of the headpond to the Province of New Brunswick asrepresented by the Minister of
Natural Resources.

Clause 2 states that Canada will make all necessary arrangements to transfer a grant of
easement to the NBWA over reserve lands required for an access road, water pipeline, and
pumping station.

Clauses 3, 4, and 7 providethat in consideraion for the transfer of lands required for the
headpond, the NBWA shall pay $15,000 to the Band, plus an annual sum basad on one-half
cent per 1000 U.S. gallons of water pumped from the Eel River and headpond subject to the
following provisos: (1) that the minimum payment to the Band shall be $10,000 per year
unless the amount pumped is less than 1825 million U.S. gallons for that year; (2) any
amount pumped in excess of 5475 million U.S. gallonsin ayear shall not be considered in
the cal culation of compensation to be paid, resulting in amaximum payment of $27,375 per
year.

Clauses 5 and 6 state that the annual payment for water pumped shall be payable at the
agreed rate for aperiod of 20 years, after which it shall besubject to review and negotiation
between the parties every five years. Where the parties are unable to reach agreement, any
party can request an arbitrator to resolve the dispute.

Clause 8 states that the NBWA shall pay $25,000 to the Band in consideration for the
transfer of land described above and “to cove the cost of all damage, injury and loss to
person and property of the Council which may heretofore or hereafter be sustained in
consequence of the erection and operation of the Ed River dam, Eel River water-supply
system and the Eel River headpond and subject to section 11 the repair and maintenance of
same.”

Clauses 9 and 10 provide that the Band shall have the right to erect and maintain a
commercia marina on the headpond and shall have a first option to purchase any lands
transferred to the Provinceif such lands cease to be used for the purposes of awater supply
system.

Clause 11 provides that the NBWA and its employees shall have a right of access to the
reservefor the purposes of inspecting, constructing, maintaining, and repairing the Eel River
headpond, dam, and water supply system, but shall pay reasonable compensation for any
damage done to reserve property or crops.

Rhymer’ sreport to the Maritime Regional Office on May 15, 1970, also confirmed that, in addition

to the $15,000 and $25,000 payments provided for in the agreement for the conveyance of land to
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the NBWA, the amount of $9591.12 was payabl e to the Band for water pumped from the Eel River
from July 4, 1969, to March 31, 1970, and thereafter for each quarter commencing on April 1,
1970.%%

OnMay 25, 1970, D. Greyeyes, thenew Regional Director of the Maritime Office, forwarded
the signed agreement to Ottawa and recommended that it be signed on behalf of the Minister of
Indian Affairs and returned to him for distribution. In his memorandum, Greyeyes stated:

Clause 8 of the agreement has been discussed at length with officials of the
Water Authority and theBand Council toensurefull understanding of the provisions
contained therein. The interpretation by the principals of the Water Authority isthat
this clause covers all lands described in Sections 1 and 2 only which are marked in
red and orange on the plan provided. Assuranceis consequently giventhat any future
damage caused by construction beyond these boundarieswoul d besubject to damage
claims.

Paragraph [11] would be normal to allow praper maintenanceto the dam and
water supply system. It is expected that any use of reserve landsfor these purposes
would be at the consent and with the goproval of Band Council.

TheBand Council arefully aware of all conditionscontained in the agreement
and by Resolution dated March 19th, 1970 gave their consent to acceptance.™

Vergette, the Acting Chief of the Land Dividon, also recommended to Hyslop, the Acting Director
of the Indian-Eskimo Economic Development Branch, that the agreement be executed.'®

Accordingly, the agreement was duly executed by Hyslop on behalf of the Minister **®

102 V.E. Rhymer, Acting Superintendent, M iramichi Indian Agency, to Maritime Regional Office
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On July 7, 1970, MacNultt responded to MacAdam’ s letter of June 8 in which he proposed
to transfer thelandsto be flooded to the NBWA by letters patent. MacNutt indicated that if the |IAB
intended to proceed under the authority of section 35(3) of theIndian Act, hisinterpretation of that
provision was that “if a provincial authority has powers of expropriation that the Govenor in
Council may in lieu of authorizing the expropriation authorize the transfer or the making of a grant
of such landsto the provincial authority subject to such terms and conditions as may be prescribed
by the Governor in Council.”** Since the Expropriation Act conferred powers of expropriation on
Ministers of the provincial government, MacNutt suggested that thegrant of lands be made to Her
Majesty the Queen in right of the Province of New Brunswick as represented by the Minister of
Natural Resources.

On July 22, 1970, the Assistant Deputy Minister of Indian Affairs, J.B. Bergevin, issued a
letter-permit under section 28(2) of the Indian Act to R.L. Bishop, the Deputy Minister of the
Department of Natural Resources, authorizing “the Department of Natural Resources, Province of
New Brunswick, its successors and assigns to enter upon and use those parts of Eel River Indian
Reserve Number 3, more particularly described hereunder, for aslong as required for the purposes
outlined: 1. For apumping station and pipelineright of way; [land descriptionfor Lot 60A] . .. 2.43
acres, more or less. 2. For an access road; [land description for Lot 61A] . . . 2.28 acres more or
less.” ¥ The permit was granted subj ect to the proviso that the NBWA could not assign or sublet its
rights without the written authority of the Minister of Indian Affairs. This letter-pemit was
registered with the Indian Land Regstry in August 1970.

By Order in Council PC 1970-1526 dated September 9, 1970, the federal government
transferred administration and control of Lots 59, 60, and 61, containing atotal of 61.57 acres of
land, at Eel River Indian Reserve to the Province of New Brunswick for headpond purposes,

pursuant to section 35 of the Indian Act. The Order in Council provided that the transfer of

196 P.A. MacN utt, Solicitor, Department of Justice, Fredericton, NB, to J.H. MacAdam, Adminigrator

of Lands, Indian Affairs Branch, Ottawa, DIAND file 271/31-5-13-3-1, vol. 3 (ICC Documents, pp. 488-89).
107 J.B. Bergevin, Assistant Deputy Minister, Department of Indian A ffairs, to R.L. Bishop, Deputy
Minister, Department of Natural Resources, Fredericton, NB, July 22, 1970 (ICC Documents, pp. 490-91).
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administration and control tothe provincewasfor “so long asthe said lands are being used for head-
pond purposes and that, upon the lands ceasing to be so used the administration and control thereof
shall revert to Her Majesty in right of Canada for the use and benefit of the Eel River Band of
Indians.”**® The Order in Coundl| was registered with the Indian Land Registry on September 25,
1970.

In accordance with the agreement, the NBWA made full payment for moneys owed to the
Bandintheamount of $49,591.12. Themoney wasreceived at the Miramichi officeof Indian Affairs
on July 8, 1970, and deposited to the revenue account of the Edl River Band on the same day. **°

EFFeCT OF THE DAM ON THE EEL RIVER BAR FIRST NATION

As previously noted, in 1963 the parties agreed to retain the services of Dr Medcof to survey the
clam flats in Eel River Cove before the construction of the dam and in the years following to
determine whether there was any impad on the Band's clam fishery. Prior to conducting these
surveys, thevalueof the clam fishery wasunclear, with differing estimates being offered by the Band
and by the Fisheries Research Branch.

The first survey was actually conducted by Dr MacPhail, who noted that dams were
abundant in Eel River Covein July 1963.*° The second survey of the sameareawas also conducted
by Dr MacPhail during July 1964, after thedam had been constructed. Thissurvey wasinconclusive
as to the effects on the clam stocks caused by damming the estuary of Ed River, as the various

factors affecting the cl am population had not been in operation for very long.?*

198 Governor General in Council, Government of Canada, Privy Council Office, Ottawa, Order in Council,

September 9, 1970, DIAND file 271/31-5-13-3-1, vol. 3 (ICC Documents, pp. 503-04).

199 D.G. Greyeyes, Regional Director, M aritime Regional Headquarters, Department of Indian Affairs,
to J.H.MacAdam, Administrator of Lands, Indian Affairs B ranch, October 1, 1970, DIAND file 271/31-5-13-3-1, vol.
3 (ICC Documents, p. 510).

20 J.S. MacPhail, Fisheries Research Board of Canada, Biologicd Station, St Andrews, NB, “ Survey of
Eel River Cove, N.B., Soft-Shell Clam (Mya Arenaria) Population,” January 9, 1964 (ICC Exhibit 2, vol. 1, tab 18).

01 J.S. MacPhail, Fisheries Research Board of Canada, Biological Station, St Andrews, NB, “Second
Survey of Eel River Cove, N .B., Soft-Shell Clam (Mya Arenaria) Population,” September 1, 1964 (I CC Ex hibit 2, vol.
1, tab 19).
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Thethird and final surveywas conducted by Dr Medcof in August 1967. 1n 1968, hereported
that, between 1963 and 1967, theaverage annual landi ngsfor the Band had decreased by 56 pe cent,
from an estimated 2062 pails before damming to 911 after damming (adifference of 1151 pails).
Becauseof the unusual increasein clam landings immediately following the damming of theriver,
Dr Medcof stressed that it was extremely unlikely tha landings would bemaintained at this level.
It was much more likely that long-term future average annual landings would be maintained at the
1967 Indian landings, which amounted to 620 pails. In his view, the fairest settlement would be
compensation for the 70 per cent decrease from pre-dam average annual landings by Indians (2062
pails) to the 1967 Indian landings (620 pails).*

In 21980 memorandum pertaining to environmental damage arising from the construction
of the dam and erosion of the shoreline, it was recorded that Gordon LaBillois stated the resulting
lossesto be $55,000 per year; becausefishing had been closed down since 1972, that loss multiplied
by eight years equalled $440,000 in losses by 1980. LaBillois had also pointed out that social
assistance had been cut off to the First Nation when the compensation of $25,000 was paid.*®

It is evident that both the subsistence and the commercial economy of the First Nation
suffered from the erection of the dam. When asked how the community felt about the dam being
built, Marion LaBillois responded:

Oh, my God. Really sorry. Sorry they did that. They put the dam there and we were
tomakeour living after that, we don’t anymore. Don’t even get the animal sanymore.
They ruined the fishing, ruined everything. No more eels, no more smelts, no more
trout. Salmon used to go up there, they don’t no more®*

Asidefrom the damages caused to the First Nation’ seconomy, the damming of the Eel River

profoundly altered this community’ sway of life. The strong family and community ties forged by

202 J.C.Medcof, FisheriesResearch Boardof Canada, Biol ogical Station, St Andrews, NB,“Third Survey
of Eel River Cove, N.B., Soft-Shell Clam (Mya Arenaria) Population,” November 1967 (ICC Exhibit2, vol. 1, tab 20,
p. 41).

8 [Author not identified], [Eel River- Environment Problem], January 1, 1980, DIAND file E-5661-3-
06013, vol. 1 (ICC Documents, pp. 597-98).

204 ICC Transcript, April 23, 1996, p. 34 (Marion LaBillois).
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generations of harvesting activitiesin and around the Eel River have unquestionably played a key
roleinthe senseof identity and the collective health of thiscommunity. Asmany elders stated at the
community session, the people of Eel River Bar experienced a quality of life that was unique and
rewarding. Community members spoke of pride, continuity with traditions and values, and the fact
that cl am gathering represented an important socia function for the community.?*

However, the contamination of the fishery and resources of the Eel River dramatically

changed both theway of life and the outlook of the First Nation. Asexplained by Wallace LaBillois:

To betruthful with you, thisdrove meto the point, when everythingwasall said and
done—1 moved my people —my family out of the community to get away from this
creature, if you want to put it that way, that was plaguing my people. Whether it was
ademon, or whatever you wanted to call it, it was acurse to our people because we
had to take our people and we had to change their whol e philosophy and their whole
way of life right around.**

When asked whether the compensation provided for thelosseshad been adequate, WallaceL aBillois
replied:

Even the monies that they are getting today, | really and truly don't think it is
adequate because money is not the solution. The dignity to be ableto go to work and
to leave your home and take your lunch can and go to work, this is the important
thing. It is not the money. To be able to go and earn your living. To be able to have
your kidsput up their shouldersand say, “ There goesmy dad goingto work.” Itisnot
the money part, no, no. Heck, no.®”

By early 1980, additional scrutiny wasbrought to bear ontheenvironmental problems caused
by the dam. In July 1980, Indian Affairs requested a progress report on studies that had been
commissioned from Environment Canada pertai ning to oceanographi c problemsassociated with the

construction of the dam and erosion of the shoreline at Eel River. These studies were probably

25 ICC Transcript, April 23, 1996, p. 92 (Gordon L aBillois).
206 ICC Examination of WallaceLaBillois Transcript, July 11, 1996, p. 49.

207 ICC Examination of WallaceLaBillois Transcript, July 11, 1996, p. 66.
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initiated, at least partly, as aresult of a Chiefs' conference in October 1979 where the problem of
contamination was raised. The memorandum from Indian Affairs notes that Gordon LaBillois
expressed concerns that the clam beds were being contaminated by waste from the surrounding
industries®®

In November 1982, the Eel River Bar First Nation passed a Band Council Resolution
requesting that Indian Affairs providethe Band Council with $30,000 to carry out a land use sudy,
to allow the First Nation to evaluate the environmental impact of the damming of the Eel River.2®
Although the First Nation’s request appears to have been declined, in July 1983 Gordon LaBillois
requested that Indian Affairs provide the First Nation with dl correspondence regarding the
damming of the Eel River and with a copy of the earlier study doneto determine the value of the
resources before the construction of the dam.*° While still awaiting the requested information, the
Eel River Bar First Nation passed a Band Council Resolution in August 1983 resolving that Indian
Affairs take action to rectify the problems affecting the community’' s way of life. The problems
enumerated were asfollows: (1) pollution of the Eel River and resulting contamination of the clam
beds and an annual $60,000 revenue loss; and (2) the flooding of land caused by the International
Paper Company pipeline. TheFirst Nation called for astudy of the 1970 agreement to determineits
vaidity, and for a study of the negative environmental effects caused by the erection of the dam,
particularly in relation to land erosion and loss of fish and wildlife?*

Following receipt of this Band Council Resolution, the 1970 agreement was referred to the

Department of Justice for an opinion as to its validity. The issues raised by the resolution were

208 [Author not identified] [Eel River - Environment Problem] January 1,1980, DIAND file E-5661-3-

06013, vol. 1 (ICC Documents, pp. 597-98).

209 E. Hulsman, Regional Planner, Band Support Directorate, Atlantic Region, Department of Indian and
Inuit Affairs,Amherst, NS, to District Manager, New Brunswick District, NB, December 20, 1982, DIAND file E-5661-
3-06013, vol. 1 (ICC Documents, p. 603).

210 Gordon LaBillois, Councillor,Eel RiverBand, to R.D.Campbell, Director, Reserves& Trusts, Atlantic
Region, Indian and Inuit Affairs, Amherst, NS, July 21, 1983, DIAND file E-566 1-3-06013, vol. 1 (ICC Documents,
p. 604).

a Eel River Band Council, Band Council Resolution, August 25, 1983, DIAND file E-5661-3-06013,
vol. 1 (ICC Documents, p. 607).
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substantiated by an Airphoto Interpretation Study of Eel River Bar, which noted that thewatermain
leaked over its entire length within the reserve’ s boundaries, causing an extensive wet area. This
surface water deprived the reserve of gpproximately 6 hectares of land that was otherwise capable
of development and it eliminated the possibility of an access road to land areas suitable for
development in the eastern section of the reserve. It was subsequently recommended that this
watermain should be repaired or replaced, the latter being preferably underground. 22

InMay 1984, theFirst Nation passed another Band Council Resolution requesting that Indian
Affairsreport on the 1970 agreement and the resulting permit to the province of New Brunswick.?*®
Subsequently, the International Paper Company responded to I ndian Affairsabout the prablemswith
leakage, stating that although it had no present plans to replace the pipe, it would meet with and
discussthe matter with all concerned parties.?* It appearsthat neither thisresponse nor that received
from Indian Affars was sufficient to address the Frst Nation’s concerns. At this point, the First
Nation began the historical and legal research required to substantiate aclam against the Crownin

an attempt to resolve this grievance through the Specific Claims process.

RENEGOTIATION OF TERMSIN THE 1970 AGREEMENT (1995)

Despitethe First Nation’s concernswith the original agreement reached in 1970, on April 10, 1995,
the Government of New Brunswick and the First Nation renegotiated section 3 of the 1970
agreement rel ating to pumping fees. The parties agreedthat the First Nation would receive $265,000
as payment for the period since the expiry of the original compensation clause on May 14, 1990. On
signing the agreement, the First Nation would receive the sum of $105,000 as compensation for the
period between July 31, 1994, to July 31, 1995, with an acknowledgment that Canada Industries

212 E. Hulsman, Regional Planner, Band Sup port, Atlantic Region, Department of Indian and Inuit Affairs,

to R.D. Campbdl, Director, Resrves & Trusts Atlantic Regional Office, February 7, 1984, DIAND file E-5661-3-
06013, vol. 1 (ICC Documents, p. 610).

213 Eel River Bar First Nation, Eel River, NB, Band Council Reslution, May 31, 1984, DIAND file E-
5661-3-06013, vol. 1 (ICC D ocuments, p. 611).

214 D.J. Tremblay, Pant Engineer, NBIP, to R.W. Landry, Superintendent, Reserves & Trusts, New
Brunswick District, February 22, 1985, DIAND file E-5661-3-06013-D2, vol. 1 (ICC Documents, p. 620).
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Limited had been paid an additional sum of $99,660.77 by the province. Furthermore, it wasagreed
that the First Nation would receive, in advance, aflat rate of $204,660.77 per year, commencing on
July 31, 1995, until July 31, 1998. The agreement reached on non-monetary compensation included
alease to a parcel of Crown land adjacent to Murray Lake, as well as an undevel oped portion of
Chaleur Park, at an annual rate of one dollar ($1.00) per year, along with aprovision that this lease
would be subj ect to separate negotiationswith the Department of Natural Resourcesand Energy. The
First Nation received the “sol€” optionto purchasethe leased lands at a price not to exceed $64,000
for the lands at Chaleur Park and $41,000 for the parcel of Crown land adjacent to Murray Lake.**

25 DIAND Indian Land Registry, Agreement between the Council of the Eel River Band and the Province

of New Brunswick, April 10, 1995. Ingrument No. 236161 for Eel River, IR 3, NB, regigered on October 12, 1995.



PART 111
ISSUES

Counsel for the First Nation and for Canada agreed that the Commission should address the

following i ssuesin thisinquiry:

Was the Eel River Bar First Nation claim in respect of the Eel River dam
properly rejected under the Specific Claims Policy set out in Outstanding
Business, based upon the evidence and submissions to the Minister of Indian
Affairs? Did theclaim disdosea breach of a“lawful abligation” by the Crown,

and, in particular:

1. What wasthe nature and extent of the breach of the Treaty of 1779?

2. Did thefederal Crown breach the Order in Council dated February 24,
1807, establishing the Eel River Bar reserve?

3. Did thefederal Crown breach the1958 feder al-provincial agreement by
which New Brunswick transferred to the federal government lands

reserved for Indians?

4. Did the Eel River Bar First Nation haveriparianrightstotheEel River,

and wer e thoserights breached by the federal Crown?

5. Did the federal Crown breach sections 18, 28, 35, or 37 to 41 of the
Indian Act, RSC 1952, c. 1497
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6. Did the Eel River Bar First Nation recdve equitable and fair
compensation for the losses suffered as aresult of the establishment of
the Edl River dam?

7. Did the federal Crown have a fiduciary duty to negotiate the
compensation agreement of May 1970 on behalf of the Eel River Bar
First Nation directly with third parties? If so, did the federal Crown
breach that fiduciary duty?

8. Did the federal Crown have a fiduciary duty to provide independent
legal advice during the negotiations that led to the execution of the
compensation agreement of May 19707 If so, did the federal Crown

breach that fiduciary duty?

In the course of thisinquiry, the Commission received and considered a considerable body
of historical documentation, the oral testimony of eldersfrom the Eel River Bar First Nation, and
comprehensive written and oral submissions on the facts and law presented by legal counsel on
behalf of the parties. In short, awealth of information has been provided to the Commission to assist
usin our deliberations.

Part IV of thisreport sets out our analysis and findings by addressing the issues under three
main sections. The first section deals with the nature and extent of the First Nation’ s fishing rights
and whether construction of the dam infringed upon those rights. The second part of our analysis
considers whether the Crown breached its statutory obligations under thelndian Act by granting a
letter-permit and by consenting to the expropriation of Eel River reservelandsin 1970. Finally, we

considered the nature and extent of the Crown’ sfiduciary obligations on the fects of this case.



PART IV
ANALYSIS

IssuE 1 NATURE AND EXTENT OF FISHING RIGHTS
What was the nature and extent of the breach of the Treaty of 1779?

Did the federal Crown breach the Order in Council dated February 24, 1807,
establishing the Eel River Bar reserve?

Did thefederal Crown breach the 1958 feder al-provincial agreement by which

New Brunswick transferred to the federal government lands reserved for
Indians?

Did the Eel River Bar First Nation haveriparian rightsto the Eel River, and
wer e thoserights breached by the federal Crown?

TheFirst Nation submitsthat the Treaty of 1779 and the 1807 Order in Council establishing the Eel
River Bar reserve guaranteethe First Nation’ sright to fish in the areaaround the reserve and that the
“Federal Government’ s participation and acquiescence in the Dam project wasa breach of the First
Nation members personal and commercial fishing rights.”#*

TheTreaty of 1779 stated that the Micmac Indiansof New Brunswick from CapeTormentine
to the Baie des Chaleurs*“ shall remain Quiet and Free fromany mol estation of any of HisMajesty’s
Troops or other his good Subjects in their Hunting and Fishing.” The New Brunswick Court of
Appeal in R. v. Paul interpreted this dause to mean that the pre-existing hunting and fishing rights
of the Micmacs, which they had exercised from time immemorial, were recognized and confirmed
inthe Treaty of 1779.#" Although there was no evidence before the court asto what area constituted
the “Districts’ referred to in the treaty, Chief Justice Hughes stated:

In these circumstances, | would interpret it to mean the Micmac Indian Reserves
between Cape Tormentine and Bay DeChaleurs. . . and the Indians having the right

216 Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 27, para 75.

2 R. v. Paul, [1981] 2 CNLR 83 (NBCA).
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toliveon thosereserves. Consequently, | would hold the right of hunting andfishing
for such Indians is restricted to those reserves.”'®
The First Nation further argued tha the 1807 Order in Council which established the Eel

River Bar reserve dso confirmsthe existence of itstraditional fishing rights. The Order in Council
states:

... thevacant tract of land on Eel River commencing at Lot No. 6 north of themouth
of the Eel River and extending to Lot no. 1 at the extremity of the Sand Beach which
formsthe entrance of the River —including the Eel Fishery, be reserved for the use
of the Indians — with the exception of the Sand Beach formerly reserved for the
public Fishery.

The First Nation submitted that it isnecessary to consider the purpose for which the Indian
reserve was set aside in order to determinethe nature and scope of aFirst Nation’ srightsin waters
adjacent to areserve. In Pasco v. Canadian National Railway Co., the British Columbia Supreme
Court granted an interiminjunction sought by an Indian Band preventing railway construction along
ariver onthe groundsthat it could affect the Band' sriparian and fishing rights. Although it did not
decide the point, the Court stated that the Band's claim to proprietary rights in the river was

strengthened because,

[i]nthisprovince, Indian reserveswerereducedin size on the groundsthat the Indian
peopledid not rely on agriculture, and that so long as their fisheries were preserved
their need for land was minimal

Thisview issupported by Richard Bartlettin his sudy Aboriginal Water Rightsin Canada: A Study
of Aboriginal Titleto Water and Indian Water Rights Bartlett concluded that in reservessuch asEel
River Bar which are established by Order in Council instead of by treaty or agreement, the“ Indian

interest in waters appurtenant to reserves set apart by executive action is accordingy to be

28 R. v. Paul, [1981] 2 CNLR 83 at 90 (NBCA).

219

at 41 (BCSC).

Pasco v. Canadian National Railway Co.,[1986] 1 CNLR 34 (BCCA), affirming [1986] 1 CNLR 35
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determined by examination of the circumstances and instruments whereby the lands were set
apart.”

Counsel for the First Nation argued that the Eel River Bar First Nation has aright of access
totheadjacent fishery to maintainitslivelihood because thereserveset asidefor the First Nation was
small and its soil was not suitable for agriculture. Based on this reasoning, counsel argued that the
First Nation’s fishing rights were “ non-exclusive rights of non-interference with the personal and
commercial fishery.”??

Canadadid not disputethat the Treaty of 1779 protectsthe First Nation’ sright to fishin and
around the Eel River Bar reserve, but contended that the essential questionswere whether there was
valid authority to construct the Eel River dam and whether the First Naion received adequate
compensation for losses suffered asaresult of the dam’ s construction.?? Canada submitsthat if the
dam breached the First Nation’ srights under the Treaty of 1779, such breach was compensated for
in the 1970 agreement.

After considering all the evidence and arguments presented by counsel on this subject, we
felt that there was insufficient information before us to make any definitive conclusions regarding
the nature and extent of the First Nation's treaty rights. We can, however, offer the following
comments on the nature of these treaty rights, subject to the caution that they not be considered
conclusive. First, although there was no evidencebefore the Commission on the higorical context
and intentions of the parties to the treaty of 1779, it has not been diguted that the First Nation is
entitled to exercise fishing rights pursuant to the treaty because the reserveislocated between Cape
Tormentine and the Baie des Chaleurs. Second, since the reserve was not suitable for agriculture,

it isreasonable to conclude that it was set aside to enable the First Nation to maintain alivelihood

20 Richard H. Bartlett, Aboriginal Water Rightsin Canada: A Study of Aboriginal Title to Water and
Indian Water Rights (Calgary: U niversity of Calgary, 1988), 37. Bartlett relieson the following three decisionsfor this
conclusion: Burrard Power Co. v. The King, [1911] AC 87 (PC); Attorney General for Quebec v. Attorney General for
Canada [subnom. Star Chrome Mining], [1921] 1 AC 401 (PC); Davey v. Isaac, [1977] 77 DLR (3d) 481(SCC).

221 Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 30.

22 Submissions on Behalf of the Govemment of Canada, February 14, 1997, p. 31.
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by harvesting marine resources on and adjacent to the reserve.??® Third, the 1807 Order in Council
reserved “the Eel Fishery” for the exclusive use of the First Nation, but the “Sand Beach” was
intended to be used as a public fishery. We note that the careful use of capital letters to refer to
specific places suggests that the Order in Coundl was intended toreserve the “Ed River” fishery,
and not the “eel” fishery, to the Micmac Indians. Without further evidence and argument, however,
itisdifficult to determine whether the public fishery on the “ Sand Beach’ was intended to refer to
the clam flats at the entrance of the Eel River and whether the Order in Council effectively limited
the First Nation’s treaty fishing rights on the clam flats.

We are also of the view that the treaty right to harvest fish and clams “[f]ree from any
molestation” on the part of the British Crown and its subjects cannot be interpreted to mean that it
was an inviolate right when the dam was construced in the 1960s. Before the enactment of section
35 of the Constitution Act, 1982, which recognized and affirmed the “existing aboriginal and treaty
rights” of First Nations in Canada, the Crown could infringe upon or extinguish treaty rights
providing that it expressed a “clear and plain intention” to do s0.?** Although counsel for the First
Nationiscorrectinsaying that, after 1982, treaty rights could not be extinguished or infringed upon
unlessthe Crown met the strict test of justification set out by the Supreme Court in Sparrow v. The
Queen,?® therights in question here were infringed upon by construction of the dam in the 1960s
and would have been subject to the state of the law that existed at thetime. Furthermore, asindicated
by counsel for the First Nation, it is always open to a First Nation to negotiate a settlement to

compensate for abreach or infringement of treay rights?*®

23 It will be recalled that in 1938 the Inspector of Indian Agenciescommented that the reserve wasnot

suitable for farming, because of the marshyland, and that a“worse place could nothave been chosen for areserve”: Jude
Thibault, Inspector of Indian Agencies, to Indian Affairs Branch, Ottawa, September 16,1938, DIAND file271/30-13-3,
vol. 1 (ICC Documents, p. 58).

224 R. v. Sparrow, [1990] 1 SCR.

225 R. v. Sparrow, [1990] 1 SCR.

226 ICC Transcript, February 20, 1997, p. 45 (M urray Klippenstein).
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In summary, we concludethat therightsconferred by the Treaty of 1779 wereinfringed upon
by the construction of the dam becauseit interfered with the Miamac Indians’ rightsto fish freefrom
any interference on the part of the Crown.”” We acknowledge and agree with the First Nation's
submissions on the significance of its hunting and fishing rights, and we accept that the Treay was
intended to protect alivelihood that had sustained the First Nation snce timeimmemorial. Ample
evidence was given at the community session by members of the Eel River Bar First Nation on the
significance of the clam fishery to the First Nation' s culture and livelihood. The question though is
whether the Crown had the lawful authority, either by statute or with the agreement of the Eel River
Bar First Nation, to construct the dam in1963. In either case, the First Nation’ straditional practices
and reliance on the fishery were protected by the Treaty of 1779, and it is our view that the First
Nation was entitled to compensation for the infringement upon itstreaty rights and for the damages
caused to its source of livelihood.

Although it isquestionable whether Indian Affairswas awarethat the First Nation had treay
fishing rights in and around the reserve when construction of the dam was first proposed in 1962,
itisclear that all partiesinvolved in the negotiations considered that the First Nation was entitled
to compensation for the economiclossesit would sustain as aresult of thedam. The Treaty of 1779
is not mentioned anywhere in the negotiations leading up to the 1970 agreement, but the IAB was
clearly aliveto thefact that the main reason that compensation had to be secured for the First Nation
was for economic | ossfor damage to thefishery, particularly the Band' s clam harvest. At the outset
of the discussions about the potential dam, McKinnon stated that “ erection of adam will mean the

flooding of a fairly large flat which at the moment provides approximately 50% of the clam

21 Onthispoint, weagreewith counsel for the First Nation thatthe factsinClaxton v. Saanichton Marina

Ltd., [1989] 3CNLR 46 (BCCA), arestrikingly similar because thetreaty in that case guaranteed the First Nation’ sright
to carry on its fisheries “as formerly.” The Claxton case does, however, differ from the present case in two significant
ways. First, the treaty rightsin that case were protected by section 35(1) of the Constitution Act, 1982, which requires
that the Crown meet a strict justificatory standard where there is a prima facie infringement on unextinguished treaty
rights: R. v. Sparrow, [1990] 1 SCR 1075. Second, the First Nation in that case did not enter into any agr eements
authorizing the infringement on its fishing rights.
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production. It istherefore quite valuable to the Indians.”?® In 1970, the First Naion entered intoan
agreement, and compensation was paid for damages caused by the dam, described in the recital s of
the agreement as follows: “[T]he Authority recognizes that the construction of the dam and the
reservoir has diminished the quantities of fish, shellfish, waterfowl, and other natural resources
which were traditionally available to the Indians.”?

Subject to our comments bel ow with respect to whether lawful authority was obtained by the
Town of Dalhousie and the Province of New Brunswick to construct the dam on reserve lands and
whether adequate compensation was paid to the Eel River Bar First Nation, it is our view that the
infringement on the First Nation' streaty rights caused by the dam isnot sufficient, in and of itself,
to establish an outstanding lawful obligation on the part of the federal Crown.

In view of our findings above, it is not necessary for the Commission to determine whether
the First Nation had any riparian rights in addition to its treaty rights to fish in the waters adjacent
to thereserve or whether Canada breached the 1958 federal -provincial agreement which transferred
administration and control of Indian reserve lands from the Province of New Brunswick to the
federal government. In our view, the First Nation’sclaim will ultimately turn on whether sufficient
authority was provided for construction of the dam and whether adequate compensation was paid

to the First Nation for damages caused to its beneficial use of the fisheries.

| SSUE 2 AUTHORITY FOR PERMIT AND EXPROPRIATION OF EEL RIVER RESERVE LAND

Did thefederal Crown breach sections 18, 28, 35, or 37 to 41 of the Indian Act,
RSC 1952, c. 1497

For easy reference, the relevant provisions of the Indian Act, RSC 1952, c. 149, have been
reproduced in Appendix D to this report.

28 F.B. McKinnon, Regional Supervisor, Maritime Regional Office, Indian Affairs Branch, to Indian

Affairs Branch, February 27, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 126).
2 Agreement, between the Eel River B and Council, New B runswick W ater Authority, and Her Majesty
the Queen in Right of Canada, May 14, 1970 (ICC D ocuments, p. 463).
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Section 18
Section 18(1) of the Indian Act reads as follows:

18.(1) Subject to this Act, reserves are held by Her Mgjesty for the use and benefit
of the respective bands for which they were set apart; and subject to this Act and to
thetermsof any treaty or surrender, the Governor in Council may determine whether
any purpose for which landsin areserve are used or are to be used isfor the use and
benefit of the band.

The First Nation submitted that section 18(1) of the Indian Act, which requires that the
federal Crown hold reserve lands for the use and berefit of the band for whom it was set aside, was
breached when part of itsreserve was disposed of for construction of the Eel River dam “to promote
the general interests of the Town and the industry users rather than the First Nation.”?*° The First
Nation contended that another violation of section 18(1) occurred whenthe Crown alowedthe Town
of Dalhousie to trespass on the reserve from 1962, when a preliminary survey on the clam harvest
was conducted by Dr Medcof, until at least 1970, when an agreement wasentered into by the NBWA
which purported to authorize the use and ocaupation of reserve land. Moreover, the First Nation
argued that if the 1970 agreement was void, the province was in continuous trespass until 1990.%*

Theleading case on section 18(1) isGuerin v. The Queen, a case involving the surrender of
162 acres of reserve land by the Musqueam Band for lease to the Shaughnessy Golf Club on the
understanding that the lease would contain certain terms and conditions agreed to by the Band
Council. The surrender document required the Crown to lease the land on such terms as it deemed
most conducive to the welfare of the Band. The Band later discovered, however, that the Crown
agreed to lease the land on terms that were less favourable than those agreed to by the Band.

All eight members of the Court found that the Crown owed a legal duty to the Band in
relation to the surrender and that this duty had been breached. There were, however, three separate
reasonsfor judgment rendered by the Court, each disclosing different characterizations of the nature

of the Crown’ s duty under the circumstances. On behdf of the majority of the Court, Dickson J (as

230 Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 33.

=1 Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 33.
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he then was) examined the statutory regime governing the disposition of Indian interestsin land and

made the following comments on the obligations of the Crown:

In my view, the nature of Indian title and the framework of the statutory
schemeestablished for disposing of Indian land places upon the Crown an equitable
obligation, enforceable by the courts to deal with the land for the benefit of the
Indians. This obligation does not amount to a trust in the private law sense. If,
however, the Crown breachesthisfiduciary duty it will beliableto the Indiansin the
same way and to the same extent as if such atrust were in effect.

Thefiduciary relationship between the Crown andthe Indians hasitsrootsin
the concept of aboriginal, native or Indian title. The fact that Indian bands have a
certain interest in lands does not, however, in itself give rise to a fiduciary
relationship between the Indians and the Crown. The conclusion that the Crown is
afiduciary depends upon the further proposition that the Indian interest in the land
isinalienable except upon surrender to the Crown.??

Mr Justice Dickson stated that the Crown first took on a responsibility to act on behalf of
Indians with respect to the sale or lease of their lands through the Royal Proclamation of 1763,
which prohibited Indian bands from directly transferring their interests in land to third parties
without first surrendering those interests to the Crown.? This surrender requirement is still akey
part of the Indian Act today and, as Justice Dickson staed, it is the responsibility entaled in these

provisions which provides the source of adistinct fiduciary obligation on the part of the Crown:

Through the confirmation in the Indian Act of the historic responsibility which the
Crown has undertaken, to act on behalf of the Indians so as to protect their interests

232 Guerin v. The Queen, [1984] 2 SCR 335, [1984] 6 WWR 481, 13 DLR (4th) 321,53 NR 161, [1985]
1 CNLR 120 at 131.

23 The Royal Proclamation of 1763, RSC 1970, App. 1, which entrenched and formalized the process
whereby only the Crown could obtain Indian land s through agreement or purchase from the Indians, states:

And whereas great Frauds and Abuses have been committed in purchasing L ands of the Indians, to the
great Prejudice of our Interests, and to the great Dissatisfaction of thesaid Indians; I n order, therefore,
to prevent suchirregularities for the future, and to the end that the Indians may be convinced of our
Justice and determined Resolution to remove all reasonable Cause of Discontent, We do, with the
Advice of our Privy Council strictly enjoin and require, that no private Person do presume to make
any purchase from the sad Indians of any Landsreserved to the said I ndians, within those parts of our
Colonieswhere, We have thought proper to allow Settlement; but that, if at any Timeany of the Said
Indiansshould be inclined to dispose of the said Lands, the same shall be Purchased only for Us, in
our Name, at some public Meeting or Assembly of the said Indians, to be held for that Purpose by the
Governor or Commander in Chief of our Colony respectively within which they shall lie. . . .
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in transactions with third parties, Parliament has conferred upon the Crown a
discretion to decide for itself where the Indians' best interestsreally lie. Thisisthe
effect of s. 18(1) of the Act.

This discretion on the part of the Crown, far from ousting, as the Crown
contends, thejurisdiction of thecourtsto regul atetherel ationship between the Crown
andthelndians, hastheeffect of transforming the Crown’ sobligationinto afiduciary
one...[W]hereby statute, agreement, or perhaps by unilateral undertaking, one party
has an obligation to act for the benefit of another, and that obligation carries with it
adiscretionary power, the party thus empowered becomes a fiduciary. Equity will
then supervise the rdationship by holding him to the fiduciary’s strict standard of
conduct.?*

Dickson Jnoted that “[t] he discretion which isthehallmark of anyfiduciary relationship is cgoable
of being considerably narrowed in aparticular case,” and that section 18(1) itself providesthat such
discretion can be narrowed by the terms of any treaty, surrender, or other provisions of the Indian
Act.?*

Madam Justice Wilson, concurring in the result, stated that section 18(1)

is the acknowledgment of a historical reality, namely that Indian bands have a
beneficial interest in their reserves and that the Crown has aresponsibility to protect
their interest and make sure that any purpose to which reserve land is put will not
interferewith it. . . . The bands do not have the fee in their lands; thar interest isa
limited one. But itis an interest which cannot be derogated from or interfered with
by the Crown’ s utilization of the land for purposesincompatible with the Indian title
unless, of course, the Indians agree®*

Although Justice Wilson recognized that the Crown has afidudary responsibility with respect tothe

management of Indian reserve land, she also recognized that an Indian band may effectively “pre-

empt” the Crown’ s authority where it has agreed to surrender its land for a specific purpose.®’
Therefore, the scope of the Crown’ sfiduciary dutieswill always depend on the nature of the

relationship between the Crown and the band involved in any given situation. Itisalso clear that in

234 Guerin v. The Queen, [1984] 2 SCR 335 at 383, [1985] 1 CNLR 120 at 137.

x5 Guerin v. The Queen, [1984] 2 SCR 335 at 387, [1985] 1 CNLR 120 at 139.

26 Guerin v. The Queen, [1984] 2 SCR 335 at 349, [1985] 1 CNLR 120 at 152.

=7 Guerin v. The Queen, [1984] 2 SCR 335 at 352, [1985] 1 CNLR 120 at 154.
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caseslikethe present one, where weare dealing with the disposition of interestsin reservelands, the
scope of theseduties may al so depend on the relevant statutory provisions governing the disposition
of or the use and occupation of reserve land. Depending on the context, the Crown’ s discretion may
be narrowed where the band has retai ned some measure of decision-making autonomy vis-a-visthe
Crown. Whether the Crown owes a specific fiduciary duty, as well as the extent of that duty, mug
depend on the nature of the relationship between the Crown and the band. The band’ s consent to a
surrender or to a limited disposition of reserve land may be a relevant factor, depending on the
context. Thisview was affirmed by Mr Justice lacobucci in Quebec (Attorney-General) v. Canada

(National Energy Board), where he states:

Itisnow well-settled that thereisafiduciary relationship between the federal Crown

and the aboriginal people of Canada: Guerinv. Canada. .. Nonetheless, it must be
remembered that not every aspect of the relationship between fidudary and
beneficiary takes the form of a fiduciary obligation: Lac Minerals Ltd. v.
International Corona Resources Ltd. (1989), 61 D.L.R. (4th) 14, 26 C.P.R. (3d) 97,

[1989] 2 S.C.R. 574. The nature of the relationship between the parties definesthe

scope, and the limits, of the duties that will be imposed.?*®

Since section 18 is but one manifestation of the Crown'’s fiduciary duty in the context of

Indian lands, we will comeback to this point later inthisreport. It is neverthelessimportant to bear
in mind the principles enunciated by the court in Guerin, as well as the underlying policy of the
Indian Act, while interpreting the various provisions of the Indian Act dealing with surrender,
expropriation, and the use and occupation of reserveland. Whether the Crown had thelegal authority
under the provisions of section 28(2) and section 35 of the Indian Act to flood the headpond and to
maintain the Eel River water supply system on reserve lands will be dealt with in the following

sections. Those sections of the Act will be addressed in turn.

Section 28(2) and the 1970 L etter -Per mit
Section 28 of the Indian Act states:

8 Quebec (Attorney-General)v. Canada (National Energy Board), [1994] 1 SCR 159 at 183, 112 DLR
(4th) 129 at 147.
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28.(1) Subject to subsection (2), any deed, lease, contract, instrument, document or
agreement of any kind, whether written or oral, by which a band or a member of a
band purports to permit a person other than amember of that band to occupy or use
areserve or to reside or otherwise exercise any rights on areserveisvoid.

(2) The Minister may by permit in writing authorize any person for a period not
exceeding one year, or with the consent of the council of the band for any longer
period, to occupy or use a reserve or to reside or otherwise exercise rights on a
reserve.

When construction of the dam commenced in 1963, the Band and Indian Affairs allowed
work to proceed despite the absence of any formal agreement or arrangement pursuant to the Indian
Act authorizing thetown to use and occupy reserveland for the purposes of flooding. No permit was
issued in 1963 under section 28(2) of the Indian Act authorizing the use and occupation of reserve
lands, nor had there been any surrender or expropriation of reserveland for this purpose. In 1968 and
in 1970, the Minister of Indian Affairsissued permits under the authority of section 28(2) to allow
the NBWA to use and occupy reserve land for the purpose of establishing and maintaining an access
road, a pumping station, and a second pipeline to transport water from the dam into the Town of
Dalhousie. The first permit, in September 1968, was issued for a period of one year, pending final
settlement between the town and the Band. The 1970 letter-permit authorized the Department of
Natural Resources to “enter upon and use” 2.43 acresfor a pumping station and pipeline right of
way, and 2.28 acres for an access road “for as long as required for the purposes outlined.” In this
section, weintend to address only whether the 1970 | etter-permit provided the NBWA with lawful
authority to useand occupy reserveland. Laer inthisreport, wewill consider whether thetown and
the NBWA trespassed on Edl River reserve lands from 1963 until 1970, when permits wereissued
under section 28(2) for rights of way with respect to the access road, the pipeline, and the
pumphouse, and when lands were expropriated for the headpond under section 35.

Counsel for the First Nation submitted that the 1970 letter-permit should not have been
issued by Canada because permits under section 28(2) should only be granted for alimited term.
Furthermore, because the permit effectively granted an interest in land, the proper procedurewould
have been to obtain a surrender by the Band in accordance with the procedures set out in sections

37 1o 41 of the Indian Act. In support of its contention that the permit granted an interest in land
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which was akin to alease, the First Nation referred to guidelines with respect to the issuance of
permits set out in the Land Management and Procedures Manual prepared by the Department of
Indian Affairsin 1988. Counsel submitted:

According to Government Guidelines, s. 28(2) does not alow for the granting of
leases in the guise of permits. Permits are meant to provide personal, rather than
proprietary rights. They tend not to be exclusive to one party and are usually granted
for short periods of time. The permit, which was offered to the Province pursuant to
the 1970 agreement, was invalid asit created aright which ran with land since the
Dam is now a permanent fixture.?

Themanual referred to above suggeststhat it would beappropriate touse a permit to grant the non-
exclusive use of aroad or right of way, or to allow utilities such as telephone and hydro lines to
service an Indian reserve exclusively.?® While section 28(2) had been used in the past to provide
rights of way for utilities crossing through reserves to servicenon-reserve lands, the manual states
that permits should not be granted for “ permanent install ations such as roads, pipelines, electric and
telephone cables and surface support structures’ attached to reserve landsunless “the sole purpose
of the utility isto service reserve lands and the exclusive use of those lands is not required by the
subject utility.”*** Before drawing any definite condusions, however, it is important that the
Commission first examine the relevant case law to determine whether these guidelines reflect the
judicia interpretation of section 28(2) and the circumstancesin which apermit can beissued by the
Department of Indian Affairs.

Counsd for Canadarelied on Opetchesaht Indian Band v. Canada,?* adecision of the British
Columbia Court of Appeal, insupport of its argument that the 1970 agreement was valid because
“the 1956 amendment of ss. 28(2) created a general and unlimited power to grant rights of

occupation and use of reserve landsto third paties without asurrender.”** Providing that the grant

29 Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 34.

240 DIAND, Land Management Procedures Manual (1988), ICC Exhibit 2, vol. 1, tab 26, p. 3.

241 DIAND, Land Management Procedures Manual (1988), ICC Exhibit 2, vol. 1, tab 26, p. 4.

242 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, fileno. 24161.

3 Submissions on Behalf of the Govemment of Canada, February 14, 1997, p. 40.
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of rightsin areserveislimited to what would be regarded in common law asa“licence’ rather than
an “interest in land,” apermit under section 28(2) must be considered valid. Since the 1970 |etter-
permit did not involve atransfer of title or agrant of ownership to the province of New Brunswick,
Canadacontendsthat it was not required to obtain rightsin the reserve pursuant to the expropriation
or surrender provisions of the Indian Act. Finally, Canada stated that the Court of Appeal found that
section 28(2) authorized the * grant of rights either for a period having a predetermined termination
date or until the happening of a future event the date of which cannot be known at the
commencement of theterm.”*** Therefore, Canadasubmitted that the permitsgranted to the Province
of New Brunswick were valid, based on the state of the law asit existed when the parties made their
submissions. The First Nation submitted that Opetchesaht had been wrongly decided by the Court
of Appeal and that it was distinguishable from the factsin this case.

Following the parties’ submissions on these issues, the Supreme Court of Canada rendered
itsdecision in the appeal of Opetchesaht** and upheld the ruling of the Court of Apped. Sincethis
decisionrepresentsthe current state of thelaw, we shall carefully consider thereasoning of the Court
to determinewhether it appliesequally to the circumstancesbefore usin relation tothe Eel River Bar
First Nation.

Thefactsin Opetchesaht are asfollows. In 1959 the Minister of Indian Affars granted, with
the consent of the Opetchesaht Band Council, aright of way for an electric power transmission line
acrossthe Band' sreserve to convey electricity to consumers off the reserve. Between February and
July 1958, there were negotiations between the Band, the Crown, and the British Columbia Hydro
and Power Authority (Hydro) toacquiretheright of way. Negotiationswere protraded, with severa
proposal sbeing made by each side, includingyearly rental paymentsfor 20 years, free electricity for
the Band, various offers on the value of the land, and expropriation under section 35 of the Indian
Act. An agreement was concluded between the Crown and Hydro, with the consent of the Band
Council, for aright of way 150 feet wide over 7.87 acres of the reserve (approximately 2.5 per cent

of thereserveland base). Total consideration paid to the Band wasasingle payment of $125 per acre

244 Submissions on Behalf of the Government of Canada, February 14, 1997, p. 41.

25 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, fileno. 24161.
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for theland covered by theright of way. Therewas no evidencethat the Band was paid lessthan fair
market value.

A permit wasissued under the authority of section 28(2), which provided, inpart, that Hydro
had the right to construct, operate, and maintain the power line. It also had the exclusive right to
occupy the portions of the surface of the reserve where poles were erected, and that part of the ar
space where the wiresran. The Band retained the right to use and occupy the balance of the right of
way area, subject to certain restrictionsrelated to the operation and maintenance of the structures.
The permit specified that the rights granted to Hydro could be exercised “for such aperiod of time
asthe said right of way isrequiredfor the purpose of an electric power transmission line.”** Hydro
could not assign its rights without the consent of the Crown.

In the late 1980s, the Band decided to build a private road, reservoir access road, and
drainage ditch within the right of way. When agreement could not be reached between Hydro and
the Band over the proposed development, the Band applied to the Supreme Court of British
Columbiain 1992 for a declaration that the permit was void and unenforceable, for an order for
possession of the lands, and for damages for trespass. The Band' s claim was based on the assertion
that section 28(2) did not authorize the grant of aright of way for an indefinite period of time. The
trial judge allowed the application and declared that the permit was not authorized by section 28(2).
However, the BC Court of Appeal set asidethe declaration, concluding that although the period was
indefinite, it was nonethel ess determinable.

The Supreme Court of Canadadismissed theappeal, but split 7—2 on the question of whether
the permit was properly issued under section 28(2). Major J, writing for the majority, concluded that
apermit may be issued under section 28(2) for an indefinite period of time with the consent of the
Band Council, providing that the period is capable of ascertainment and does not constitutea grant
in perpetuity. For the minority, McLachlin Jreasoned that the grant of an easement or right of way
for an indefinite period of time falls outside the intended scope of section 28(2) because it has the
potential to continue in perpetuity. Such an interest in the reserve land can be alienated only by
surrender with the consent of the entire band membership, pursuant to section 37 or by the formal

process of expropriation under section 35 of the Indian Act.

26 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, fileno. 24161.
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On behalf of the majority, Justice Major stated that three issues are raised in determining
whether section 28(2) authorized the permit granted:

First, it is necessary to identify the nature and scope of the rights granted by the
permit; second, whether the termination of the permit isdefined by the happening of
areasonably ascertainableevent; and finally, whether the permit constitutesa“sale,
alienation, lease or other disposition” under s. 37 of the Indian Act rather than agrant
of rights under s. 28(2).

Following this analytical framework, Major J concluded that the nature of the right of way granted
by the permit was statutory in origin and analogous to an easement over the reserve that was subj ect
to termination when it was no longer required for apower transmission line. Further, Hydro’ srights
were not exclusive, since Band members retained the right to use the right of way and their “ ability
to use the land is restricted only in that they cannot erect buildings on it or interfere with the
respondent Hydro' s easement. Both Hydro and the Band share use of the right of way.” 2%

On the question of whether the permit was for an ascertainable period, Major J concluded
that the statutory easement was granted for anindeterminate period since it was not known exactly
when the right of way would terminate. Neverthel ess, because the essement would terminate when
it was no longer required for a transmission line, this constituted “a peiod whose end is readily
ascertainable.”?*° Furthermore, Major J disagreed that Hydro controlled the duration of the permit
such that the permit could be characterized as perpetual. Whether the transmission was*“ required”
by Hydro was a justiciald e issue that could be objectively determined by the courts.

With respect to whether thewords* any longer period” in section 28(2) wereintended to limit
permitsto afixed number of years, Major J held that a period can be measured either by dates or

events:

247 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, file no. 24161, p. 4 (per Major J).
28 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, file no. 24161, p. 10 (per Major J).

249 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, file no. 24161, p. 11 (per Major J).
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The end point of apermit need not be defined in terms of a specific calendar date as
long as it is ascertainable. The only requirement is that the end of the period be
capable of ascertainment so that it does not congtitute a grant in perpetuity.?°

Major J, however, cautioned that, depending on the factsin each case, there may beinstanceswhere
thereisagrant for aperpetua duration, athough it has been disguised tolook like adefined period.
For instance, he suggested that the grant of aright of way for “aslong asthe sun shall shine and the
riversflow” would be suspiciousbecausethe “terminable event is so remote and uncertain that the
period is, in fact perpetua.”#" In other words, one must look at the facts of each case to determine
whether the event is reasonably ascertainable.

The Opetchesalht Band argued that, because of its potentially lengthy duration, the right of
way should have been effected by way of surrender to theCrown pursuant tosection 37 of theIndian
Act. To answer this argument, Major J examined the nature of Indian title in reserve land and the
interplay between the surrender provisions of the Indian Act in sections 37 to 41 on one hand and

section 28(2) permits on the other. Section 37 states:

37. Except where this Act otherwise provides, lands in a reserve shall not be sold,
alienated, leased or otherwise disposed of until they have been surrendered to Her
M ajesty by the band for whoseuse and benefit incommon the reserve was set apart.

Section 38 goes on to provide that surrenders may be absolute or qualified and they may be
conditional or unconditional. In Smith v. The Queen, the Supreme Court of Canada held that where
a band provides an absolute and unconditional surrender of reserve land, the Indian interest in the
land disappears®* It is also true, however, that a surrender can be qualified so that it only partially
or temporarily releases the interest of the band. Accordingly, Major J stated that “surrenders are

required as a general rule not only when the Indian band is releasing al its interest in the reserve

%0 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, file no. 24161, p. 14 (per Major J).
=1 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, file no. 24161, p. 14 (per Major J).

=2 Smith v. The Queen, [1983] 1 SCR 554.
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forever, but whenever any interestis given up for any duration of time.”?*® Furthermore, section 37

isnot limited to the sale or completealienation of reserve land, and asurrender isrequired for leases

and other dispositions of reserve lands. Mgjor J also noted that the same analysis applies equally to

section 35, which specifies that the expropriation power may beexercised “inrelation to landsin a
reserve or any interest therein.”

While the general rule requires that sales, leases, and other dispositions of Indian interests

inreserveland should be effected by way of asurrender, Mgjor J states that section 37 must beread

in conjunction with ather provisions of the Act:

Also apparent on the face of s. 37 from the qualification at the beginning of
s. 37 is the legidative intention that it operate in conjunction with and subject to
other provisions of the Indian Act. There is in this qualification an express
recognition that other provisions of the Indian Act also deal with sales, alienations,
leases or other dispositions of landsin areserve.

The practice of the Minister demonstrates that in his view, some sections of
theIndian Act could be used interchangeably dependingon the circumstances. . . . the
practicewhich occurred in Canada after the 1956 amendmentstothe Indian Act was
to grant power line rights of way across reserve lands both by way of surrender and
conveyance (s. 37), expropriation (s. 35) and by permit (s. 28(2)).

The question is whether the permit was properly granted under s. 28(2).
Perhaps the easement in the permit could have been granted under s. 37, but that
section must be read subject to other provisions in the Indian Act. The proper
guestion isto decide the circumstancesin which s. 28(2) could not apply, thedefault
provision being thegeneral rulein s. 37 against alienation without a surrender.

In my view, s. 28(2) cannot apply any time a portion of the Indian interest in
any portion of reserve land is permanently disposed of. . . .

In the instant case, the respondent Hydro was accorded limited rights of
occupation and use for an indeter minate but deter minable and ascertainable period
of time. Therewasno permanent disposition of any Indianinterest. Furthermore, the
Band and Hydro wer e obligated to sharetherights of useand occupation of theland,
with the limited exceptions of the area of ground giving support to the polesand the
air space occupied by the poles. Consequently, the surrender requirement of s. 37
doesnot apply to the present permit and more importantly, no rightsexceeding those

253

Opetchesaht Indian Band v. Canada (1997), unreported, SCR, fileno. 24161, p. 16 (per Major J). In

support of this point,Major Jcited St. Ann’s Island Shooting and Fishing ClubLtd. v. TheKing, [1950] SCR 211 at 219

(per Rand J).
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authorized by s. 28(2) were granted. The indeterminate easement granted ontheface
of thispermit isadisposition of alimited interest in land that does not last forever.

Surely it was intended that the band council could at least have the right to
grant that type of easement. Surrender involves a serious abdication of the Indian
interest in land and gives rise to both a broad discretion and an equally onerous
fiduciary obligation on the Crown to deal with the Indian lands thus surrendered.*

The Court also commented on whether the grant of rights for an indeterminate period ran

contrary to the underlying policy of the Indian Act:

The remaining question is whether the grant of rights for an indeterminae
period conflicts with the policy of prohibiting use of reserve land by third parties
absent approval of the Minister and the band. This leads to a consideration of the
policy behind therule of general inalienability. Bath the common law and the Indian
Act guard against the erosion of the native land base through conveyances by
individual band members or by any group of members. Government approval, either
by way of the Governor in Council (surrender) or that of the Minister, isrequired to
guard against exploitation: Blueberry River Indian Band, supra, at p. 370, per
McLeachlin J.

On the other hand, the Indian Act also seeks to allow bands a degree of
autonomy in managing band resources for commercial advantage in the general
interest of the band. Collective consent of the Indians, either inthe form of avote by
the band membership (surrender) or by aresolution of the band council, is required
to ensure that those affected by the transfer assent to it. The extent to which
individual band members participate in the approval process depends on the extent
to which the proposed d sposition affects individual or communal interests. In the
caseof sales, dispositionsand long-term |easesor alienations permanently disposing
of any Indianinterestin reserve land, surrender isrequired, involvingthe vote of al
members of the band. On the other hand in the case of rights of use, occupation or
residencefor aperiod of longer than oneyear, only band council approval isrequired.

It isimportant that the band’ sinterest be protected but on the other hand the
autonomy of the band in dedsion making affecting itsland and resources must be
promoted and respected. These sometimes conflicting values were identified by
McLachlin J. in Blueberry River Indian Band, supra, at p. 370:

My view is that the Indian Act’s provisions for surrender of
band reserves strikes [sic] a balance between the two extremes of
autonomy and protection.

24 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, file no. 24161, pp. 17-20 (per Major
J). Emphasis added.
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Gonthier J. at p. 358, speaking for the majority, accepted this principle:

As McLachlinJ. observes, the law treats aboriginal peoples as autonomous
actorswith respect to the acquisition and surrender of their lands, and for this
reason, their decisions must be respected and honoured.

With thetwin policies of autonomy and protectioninmind, s. 37 and s. 28(2)
reflect that, depending on the nature of the rights granted, different levels of
autonomy and protection are accorded. Section 37 demonstrates a high degree of
protection, in that the approval of the Governor in Council and thevote of all of the
members of the band are required. Thisindicatesthat s. 37 applieswhere significant
rights, usually permanentand/or total rightsin reservelands are being transferred.
On the other hand, under s. 28(2), lesser dispositions are contemplated and the
interest transferred must be temporary. It isevident from areview of thispermit that
it does not violate the bal ance between autonomy and protection struck bythe Indian
Act. This is not a case where surrender, with all of its administrative and legal
impositions was required in terms of the overall policy of the Indian Act.>®

Based on this reasoning, Major J concluded that the permit was authorized by section 28(2) of the
Indian Act. He also noted that the Band Council had provided its consent to the permit after
protracted negotiations between the parties. Since the proceedings before the Court were based on
amotion for summary judgment, no claim of unfairness or uneven bargain had been made, and the
Court declined to make any findings on other factual and legal issues, such as undue influence and
breach of fidudary duty, which would require evidence and argument in atrial .

For the minority, McLachlin J alsolooked at the interplay among the surrender provisions,
the expropriation power, and section 28(2) permitsin light of the general rule of inalienability that
isinherent in the underlying policy of thelndian Act. McLachlin J acknowledged that the term in
the permit was not perpetual in the sense of being entirely within Hydro’s control, but she dso felt
that the length of theterm and the nature of the alienated interest were sufficiently important totake
the permit beyond the scope of section 28(2):

[Tt must be acknowledged that the easement hasthe potential to continue forever (or
a least until the world ends and its continuance becomes academic). In terms

x5 OpetchesahtIndianBand v. Canada (1997), unreported, SCR,fileno. 24161, pp. 21-22 (per MajorJ).
Emphasis added.

%6 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, file no. 24161, p. 23 (per Major J).
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relevant to the concernsof the Opetchesaht people, it showsevery promise of binding
not only the current generation which never agreed to it, but many generations to
come. The permit may without exaggeration be characterized as an alienation of
reserve lands for an indefinite period, a period which has the potential to extend to
future generations of the Opetchesaht peoplefor asfar forward aswe can see. Isthis,
wemust ask, thetypeof disposition Parliament intended to allow under the summary
proceduresof s. 28(2) of the Indian Act upon agreement between the Minister and the
current band council? Or is it the sort of alienation of interest in land which

Parliament sought to safeguard by the surrender and transfer provisions of s. 37 of
the Act?’

Since McLachlin considered the phrase “or any longer period” in subsection 28(2) of the

Indian Act to be ambiguous, she relied on the principles governing the interpretation of statutes

relating to Indians as set out in Nowegijick v. The Queen®® and Mitchell v. Peguis Indian Band,**

which provide that statutory provisions aimed & maintaining Indian rights shoud be broadly

interpreted, whereas provisions aimed at limiting or abrogating such rights should be narrowly

construed. Having regard for the bal ance betweenthe two extremes of autonomy and protection that

run through various provisions of the Indian Act, McLachlin J concluded:

Section 28 was never intended to deal with major long-term alienations of Indian
interests in their reserve lands. It was aimed rather at the short-term, non-exclusive
occupant — the itinerant worker, service provider or agricultural lessee. The phrase
“any longer period”, consistent with thisinterpretation, isbest understood asaperiod
defined in relatively short terms of months and years. This makes sense in textual
termsaswell. The phrase “any longer period” relates to the earlier phrase “aperiod
not exceeding oneyear”. This suggeststhat what Parliament intended by “any longer
period” was also aterm capable of being expressad in finite calendar terms.

The question arises: how long isthe short or temporary use contemplated by
s. 28(2)? For the purposes of thiscase, it isunnecessary to decidethisissue; certainly
an aienation which has the potential to go on as long as anyone can foresee falls
outside the scope of s. 28(2). However, for purposes of guidance in other cases, |
would suggest that commitments|onger than the two-year mandate of band councils
should not be transacted through s. 28(2).

257

J). Emphasis added.

8 Nowegijick v. The Queen, [1983] 1 SCR 29.

%9 Mitchell v. Peguis Indian Band, [1990] 2 SCR 85.

OpetchesahtIndian Band v. Canada(1997), unreported, SCR, file no. 24161, pp. 6-7 (per McL achlin
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Thisinterpretation isconsistent with the policy of the Royal Proclamation of
1763, and the principle that the long-term alienation of interestsin Indian lands may
be effected only through surrender to the Crown and consent of theband membership
as awhole. To accept the views of the respondents in this case is to accept that
parties seeking to obtain long-term or indefinite interests in reserve lands short of
outright ownership could usethes. 28 permit provisionstocircumvent the surrender
requirementsof the Indian Act and proceed to dispose of long-term interestsin land
with only the consent of the band council. It would beto attribute to Parliament the
intention to establish two alternative and inconsistent ways for alienation of major
interestsin reserve lands— one strictly limited and regulated under s. 37, the other
requiring only the approval of the Minister and the band council. Firally, it would
attributeto Parliament the intention to accord the entire band membership the right
to decideon alienation under s. 37, while depriving the membership of that power for
transfers that may represent equally serious alienations under s. 28(2), and this
despitethefact that s. 37 establishes consent of the band members as a condition of
alienation not only of outright transfers of land, but of “leases” or other
“dispositions’. | cannot accept that these were Paliament’ s intentions.*®

In view of the majority and minority decisions in Opetchesaht, it is clear that there are two
factors which must be taken into account in determining whether a section 28(2) permit can
authorizea particular useand occupation of reserve land. The first relates to the length of the term
in the permit and whether its duration is reasonably ascertainable. The second rd ates to the nature
and extent of the interest granted. Whether a section 28(2) permit can be used to authorizethe use
and occupation of reserve land or whether the general rule should apply —namely, that a surrender
under section 37 isrequired to grant the interest in question —will depend on the facts of each case.

In summary, the Court in Opetchesaht took particular note of the fact that the section 28(2)
permit did not grant exclusive rights to Hydro. The permit was granted for the purposes of a power
transmission line, which meant that, with the exception of the land and air space occupied by the
poles and transmission lines, the Band shared the use of the land covered by the right of way. In
concluding that the permit fell within the scope of section 28(2), the Court considered whether the
permit was intended to be permanent as well as the extent of the rights being granted, since “s. 37

applies where significant rights, usually permanent and/or total rights in reserve lands are being

20 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, file no. 24161, pp. 15-17 (per
McLachlin J).
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transferred.”?®* In so concluding, the Court held, in our view, that the appropriateness of a section
28(2) permit — as opposed to a section 37 surrender (or a section 35 expropriation) —is aquestion
of degreerather than an absolutetest. The degree isto bemeasured, in our view, by referenceto two
diding scales: one temporal, relaiing to the length of the taam and the ascertainability of its
termination, and the other substantive, relating to the content of the interest granted.

Applying the principles of the Opetchesaht decision to the facts before usin the case of the
Eel River Bar First Nation, we consider the following factorsto be relevant in determining whether
the use and occupation of reserve land for the pipeline, access road, and pumping house wae
properly authorized by the 1970 letter-permit issued under section 28(2) of the Indian Act:

1 Theinterests granted in the 1970 | etter-permit are statutory in origin and are analogousto an
easement over the Band’ sreservelandswhich terminateswhenthelandisnolonger required
for the purposes of a pumping station, pipeline right of way, and an access road.

2. TheNBWA'’srightsto theaccessroad are not exclusive, since both the Band and theNBWA
have the right to use the access road.

3. Although the nature of the NBWA'’s rights to use 2.43 acres of the reserve land for the
purposes of apumping station and apipelineright of way are essentially exclusive, sincethe
pipeline runs above the ground and precludes the Band from sharing the use of this portion
of thereserve, the extent of theinterest granted isnot substantial. Theamount of land granted
in the permit is approximately 0.66 per cent of the total reserve base left after the
expropriation and easements are granted.?

4. The right of way is granted for an indeterminate period. Although it could not be known
exactly when the NBWA'’ s rights would terminate, the pamit is for a period whose end is
readily ascertainable and does not amount to a grart in perpetuity. Whether the land is
required by the NBWA for the purposes outlined in the permitisajusticiabl eissue that does
not lie within the sole discretion of the NBWA.

5. The grant of an easement to the NBWA was specifically intended not to be a “ permanent
and/or total” disposition of land. The original intention of the parties, as evidenced by the
1963 Band Council Resolution and by subsequent correspondence, wasto provide for a

%1 Opetchesaht Indian Band v. Canada (1997), unreported, SCR, file no. 24161, p. 22 (per Major J).

%2 The air photo interpretation study, in which the leakage problems were detailed, indicated that
approximately 6 hectares (or approximately 15 acres) were unusable as a result of the leakage. At that time, this area
would have amounted to approximately 1 per cent of the totd reserve area.
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taking of the land by the Province, pursuant to section 35 of the Act. Ultimately, the land
required for headpond purposeswasexpropriated. Theoption of the section 28(2) permit was
championed by McKinnon asaway to protect the Band from the NBWA later claiming that
the agreement wasinvalidand that compensation wasnot payabl eto the First Nationbecause
it did not haverightsto theriverbed or to the fishery. Asaresult of the representations made
by Indian Affars, alesser interest wasto be granted to the NBWA to use and occupy theland
for specific purposesand for adeterminable period of time. Thegrant of alimited permitwas
intended to give the Band and Indian Affairs some leverage to ensure that the NBWA
fulfilled its part of the agreement with respect to the annual paymentsfor water pumped out
of the headpond.

6. With respect to the “substantive” branch of the Supreme Court’s analysis in Opetchesaht,
thereis no evidence before usin this case that the pumping station and the pipeline right of
way substantially interfere with the First Nation’s use of itsreserve land. Although thereis
evidenceintherecord relating to problems of |eakage fromthe pipeline and the effect of this
leakage on the First Nation and on the reserve land,* these issues relate to the NBWA's
obligation to maintainthe pipeline, rather than to Canada’ srolein thegranting of the permit.
Indeed, if the land required for the pumping station and the pipeline had been granted to the
NBWA pursuant to asurrender or an expropriation, problemswith leakage would still have
arisen.

We find that considering these factorsin light of the tempora and substantive branches of
the Opetchesaht analysisleadsusto aconclusion that the permit was properly granted under section
28(2) of the Act. The pamit wasfor an indefinite but clearly ascertainable and justiciable period of
time. Theinterest inthe land granted did not amount to apermanent disposition of aninterest in land
such that it required the consent of the Band membership as awhole pursuant to a surrender under
section 37.

We also must have regard to the Supreme Court’s view in Opetchesaht of the policy
underlying the Act as awhole, and whether the permit in the present case struck a proper “balance
between autonomy and protection.” We deal with this issue in more detail below in considering
Canada sfiduciary dutiesin relation to the construction of the dam and the negotiations leading up

tothe 1970 agreement. Based onthereasoning above, however, wefind that the section 28(2) permit

263 E. Hulsman, Regional Planner, Band Support, Atlantic Region,Department of Indian and Inuit Affairs,

to R.D. Campbell, Director, Reserves & Trusts, Atlantic Regiond Office, February 7, 1984, DIAND file E-5661-3-
06013, vol. 1 (ICC Documents, p. 610).
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granting rightsto use and occupy reserve land for the purpose of an access road, a pipeline, and a

pumping station was given under va id authority.

Section 35 Expropriation of the Headpond

The First Nation submits that the expropriation of 61.57 acres of reserve land for the headpondin
1970 was invalid, based on the following arguments. First, neither the federal nor the provincial
Crown could exercise the expropriation powers under section 35 of the Indian Act or provincial
legislation because those powers are exercisable only in the event that agreement cannot be reached
with the owner. In this case, the Band consented to the use of the land for the purposes of thedam,
so the powers were not exercisable. Second, Canada failed to represent the Band’s interests by
allowing the expropriation, since the “dominant intent was not to benefit the best interests of the
members of the First Nation but the actual purpose was to enhance certain corporate interests.”%*
Third, the expropriation procedures set out in the New Brunswick Expropriation Act*®® were not
compliedwith. Therefore, the First Nation submitsthat the Crown wasrequired to obtain asurrender
for the disposition of these lands.

Inresponse, Canadasubmitsthat the statutory provisionsof the provincial Expropriation Act
and the Indian Act were complied with, because the Governor in Council consented to the taking of
the reserve lands for public purposes. Thefact that the Band consented to the use of expropriation
powersdoesnot alter thenon-consensual nature of thetaking of the reservelands, so asurrender was
not required. Moreover, the 1970 agreement was valid and does not invalidate the expropriation.

Before considering the merits of the parties submissions, it is necessary to refer to the

wording of section 35, which states:

35.(1) Where by an Act of the Parliament of Canadaor a provincial legislature Her
Majesty in right of a province, a municipal or local authority or a corporation is
empowered to take or to use lands or any interest therein without the consent of the
owner, the power may, with the consent of the Governor in Council and subject to

264 Submission and Clarification of the Evidence and Supporting Legal Arguments in respect of the Eel

River Bar First Nation Land Claim, February 14, 1995 (ICC Exhibit 8, p. 26).

265 Expropriation Act, RSNB 1952, c. 77, as amended.
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any termsthat may be prescribed by the Govemor in Council, be exercisedinrelation
to lands in areserve or any interest therein.

(2) Unless the Governor in Council otherwise directs, all matters relaing to
compulsory taking or using of lands in a reserve under subsection (1) shall be
governed by the statute by which the powers are conferred.

(3) Whenever the Governor in Council has consented to the exercise by a province,
authority or corporation of the powersreferredto in subsection (1), the Governor in
Council may, in lieu of the province, authority or corporation taking or using the
lands without consent of the owner, authorize atransfer or grant of such landsto the
province, authority or corporation, subject to any termsthat may be prescribed by the
Governor in Coundl.

(4) Any amount that is agreed upon or awarded in respect of thecompulsory taking
or using of land under this section or that is paid for a transfer or grant of land
pursuant to this section shall be paid to the Receiver General of Canadafor the use
and benefit of the Band or for the use and benefit of any Indian who is entitled to
compensation or payment as a result of the exercise of the powers referred to in
subsection (1).

Section 35 provides two methods by which the Province of New Brunswick could have
obtainedthe Indianinterest in reservelandsfor the establishment of aheadpond. Section 35(1) states
that where aprovinceis “empowered to take or to uselands. . . without the consent of the owner,”
the Governor in Coundl may consant to the exercise of the province’ s expropriation powersfor the
compulsory taking of reserve land. Where the Governor in Council consents to the actual exercise
of such expropriation powersunder subsection (1), section 35(2) stipul atesthat all mattersrespecting
the compulsory taking of land shall be governed by the constating legislation of the expropriating
authority, unlessthe Governor in Council otherwise directs. The second method isset out in section
35(3), which providesthat the Governor in Council may “in lieu of the province. . . taking or using
the lands without consent of the owner, authorize a transfer or grant of such lands to the province
. . . Subject to any terms that may be prescribed by the Governor in Council.” Section 35(3),
therefore, provides the Governor in Council with the discretion to transfer reserve lands to the
expropriating authority without triggering the procedural requirementsof the constating legislation
that would otherwise govern the compulsory taking of reserve land.

Thereisasignificant difference between the two methods of expropri ating reservelands. If

the Governor in Council provided its consent for the taking under section 35(1), the provincewould
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have been required to exercise its expropriation powers in accordance with the procedures set out
in the provincial Expropriation Act. If, however, authority was provided under section 35(3), the
proceduresof theprovincial legislation would not necessarily apply becausethe Governor in Council
hasabroad discretion to prescribe thetermsfor thetransfer of reserveland in lieu of anactual taking
of land by the province. Whether the expropriation power is exercised under the authority of
subsection (1) or (3), itisnecessary in both instancesto demonstrate that the expropriating authority
is“empowered” to take lands without the consent of the owner.

Sections35(1) and (3), therefore, contemplate that I ndian reserveland coul d be expropriated
either with or without the band’ sconsent providing that the Governorin Council providesitsconsent
asrequired by the Act. In situations where the expropriating authority cannot reach agreement with
the band on the compensation to be paid for land required for apublicwork, the Governor in Coundl
may consent to the taking under section 35(1), subject to the requirement that the expropriation
procedures of the statute which confers such powers be followed to the letter. In the present case,
if the Governor in Council had consented to the taking of land on the E€l River reserve for the
headpond under section 35(1), the province would have been required to comply stridly with the
expropriation procedures of the New Brunswick Expropriation Act.?®® The method of expropriation
set out in section 3 of the Expropriation Act requiresthat the following conditions be met beforethe
Crown enters into possession, use, or enjoyment of the expropriated land: (1) that the Lieutenant
Governor in Council pass an Order in Council describing the land to be expropriated; (2) that the
Order in Council and plan of the land be filed in the Reg stry Office; (3) that noticeof the Order in
Council and adescription of the land be published in alocal newspaper; and (4) that the owner be
compensated for the expropriated land. Sections5-11 providethat where the expropriating authority
and the owner fail to agree on the amount of compensation to be paid, the matter may be referred to
the Land Compensation Board for a determination of the fair value of the land, damages, and costs
to be paid to the owne. Therefore, where the owner and the expropriating authority are unable to
reach agreeament on compensation, the procedures set out in sections 5 to 11 provide a measure of

protection to land owners to ensure that they obtain fair compensation for expropriated land.

266 Expropriation Act, RSNB 1952, c. 77, as amended.
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If, however, the expropriating authority is able to reach agreement with a band on the
compensation to be paid for expropriated land, section 35(3) of the Indian Act gives the Governor
in Council the discretion to consent to the transfer of the reserveland, in lieu of the land being taken
without the band’ s consent, subject to any termsthat may be prescribed by the Governor in Council.
Therefore, if the band consents to the expropriation of reserve land subject to the payment of
compensation agreed to between the band and the expropriating authority, thereisno need to trigger
the procedural requirements of the provincial legidation, since the land can be transferred pursuant
to section 35(3).

Although thewording of the 1970 Order in Council did not specify which provisionwasused
toauthorizethetransfer, itisour viewthat therewasavalid taking of reservelandsfor the headpond
under section 35(3) of the Indian Act. The wording of the Order in Coundl and the surroundng
circumstances support a finding that the Governor in Council authorized the transfer of
administration of the reserve land to the Province of New Brunswick under section 35(3), in lieu of
the province having to take the lands without the consent of the band pursuant to the procedures of
the Expropriation Act.

Thisfinding is based on three main considerations. First, on July 7, 1970, shortly after the
execution of the 1970 agreement, the sdlicitor for the NBWA, P.A. MacNutt, wrote to JH.
MacAdam, the administrator of landsfor thel AB, to finalize the documentation required to transfer
administration and control of thelandstothe province. In hisletter, MacNutt d scussed the autharity

under which the lands would be transferred:

| presume you are proposing to proceed under the authority of subsection (3) of
section 35 of the Indian Act, chapter 149, R.S.C. 1952. It is my interpretation of
subsection (3) of section 35that if aprovincia authority has powers of expropriation
that the Governor in Council may in lieu of authorizing the expropriation authorize
thetransfer or the making of agrant of such landsto the provincial authority subject
to such terms and conditions as may be prescribed by the Governor in Council. |
might point out in this context that the New Brunswick Water Authority does not
have powers of expropriation under the Expropriation Act of the Province of New
Brunswick nor does it have such powers under the Act under which it was
incorporated. However, the Minister of Natural Resources of the Province of New
Brunswick has powers of expropriation. | enclose herewith a copy of the
Expropriation Act of the Province of New Brunswick. You will note that the
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definition of “Minister” is sufficiently broad to include the Minister of Natural
Resources to expropriate such lands under the Expropriation Act and convey same
to the New Brunswick Water Authority. | might add that all land acquired from
private landowners in the headpond area has been in the name of Her Mgjesty the
Queen in right of the Province of New Brunswick asrepresented by the Minister of
Natural Resources. Once thisland isfully assembled it will then be conveyed to the
New Brunswick Waer Authority for administration. You will note that the
agreement entered into between the New Brunswick Water A uthority and the Council
of the Eel River Band and Her Majesty the Queen in right of Canada providesin
section 1 that upon payment by the Authority Canadawill arrange for the transfer of
the administration and control of the lands in quegion to her Majesty the Queen in
right of the Province of New Brunswick as represented by the Minister of Naural
Resources”®’

On July 23, 1970, MacAdam responded to MacNutt’ s |eter as follows:

Since you advise that control and management of the landsto be inundated
shown as Lots 59, 60, and 61 on C.L.S.R. Plan 55628 is to be transferred to the
Minister of Natural Resources, concurrently withthisletter | have madeasubmission
to the Governor in Council for authority under section 35 of the Indian Act to effect
the transfer.?*®

Accordingly, it would appear that MacAdam agreed with MacNutt’ s suggestion that section 35(3)
provided sufficient authority for the Governor in Council to transfer the lands for the headpond to
the provincial Minister of Natural Resources. Furthermore, the wording of the Order in Council
confirms that the Governor in Council consented to the transfer of reserve land, subject to the
payment of compensation, inlieu of the province being required to exerciseitsexpropriation powers
under the Expropriation Act. Given that the Band had agreed to compensation for the land and its

damages, it was not necessay for the Governor in Council to authorize a compul sory taking under

267 P.A. MacNutt, Solicitor, Department of Justice, Fredericton, NB, to J.H. MacAdam, Adminisrator
of Lands, Indian Affairs Branch, Ottawa, July 7, 1970, DIAND file 271/31-5-13-3-1, vol. 3 (ICC Documents pp. 488-
89).

268 J.H.MacAdam, Administrator of Lands, I ndian Affairs Branch, Department of Indian Affairs, Ottawa,
to P.A. M acNutt, Solicitor, Department of Jugice, Fredericton, NB, July 23, 1970, DIAND file 271/31-5-13-3-1, vol.
3 (ICC Documents, pp. 493-94).
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section 35(1) and the procedures of the Expropriation Act, which would otherwise govern ataking
of land without consent of the owner.

Second, it is clear that the province was “ empowered” to expropriate theland in question.
Section 2 of the Expropriation Act provides that the “Lieutenant Governor in Council may at any
time purchase or expropriate any land that may be deemed necessary or desirable for carrying out
any public work or enterprise, or other public purpose, or for carrying out any work or enterprise
deemed to be in the publicinterest.” The definition of a“work,” “public work,” or “enterprise” set
out in section 1(e) of the Expropriation Act is broadly worded and includes such works as “dams,”
“hydraulic works,” and “hydraulic privileges.” Construction of the dam and the aeation of a
headpond to supply water to the Town of Dalhousie satisfy the definition of a“public work.”

Third, weare al so sati sfied that the construction of the dam and the headpond was considered
tobeinthe publicinterest. Counsel for the First Nation submitted that “the dominant intent was not
to benefit the best interests of the membersof the First Nation but the actual purpose wasto enhance
certain corporate interests. It was reported that in the interest of the Town and the industry users,
Section 35 expropriation powerswould be used becauseit woul d betoo difficult to usethe surrender
provisions.”?®® In Kruger, asimilar argument was raised by the claimant and rejected by the court,
which concluded that its authority to review the exercise of astatutory power to expropriateis
limited to situations where there is “ evidence that the ‘ predominant purpose’ of the expropriation
was in furtherance of a ‘tortious conspiracy to injure the owner of the land.””% In our view, the
exercise of the discretion to consent to the expropriation of land in this case is beyond question,
because the dominant purpose of the work wasto promote economic activity and job creation in the

general publicinterest. On this pant, we concur with Canada’ s written submissions:

The lands were taken for public purposes. The evidence discloses that the
impetus for the construction of the dam was that the Town of Dalhousie wanted to
secure agood water supply asto attract an industry to their community. . . Canadian

29 Eel River Bar First Nation, Submission and Clarification of the Evidence and Supporting Legal

Arguments in Respect of the Eel River Bar First Nation Land Claim, February 15, 1995 (ICC Exhibit 8, p. 26.).

210 Kruger v. The Queen, [1985] 3 CNLR 15 at 37. The decision of Warne v. Province of Nova Scotia
et al. (1969), 1 NSR (2d) 150 at 152-53, was cited in support of the test to be met for the courts to review the exercise
of the discretion to expropriate land.
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Industries Limited was proposing to commence operationsin Dalhousie, and would
have needed an adequate water supply in order to do so. This water supply was
assured by the Provincial Government . . . Also it was anticipated that the New
Brunswick International Paper Plant would beincreasing its capacity in the next few
years and that this would also require an additional volume of water . . . While the
immediate attention for constructing the dam appears to have been only for the
benefit of two plants, it can be appreciated that the increasing operations of two
plantswould have significant employment opportunitiesfor the Town asawhole as
well as the north shore of New Brunswick.?"*

Wefind that the dominant purpose of the dam wasto benefit the community generally byincreasing
the fresh water supply and by potertially enhancing industrial concentration inthe area. Although
other sourcesfor thewater supply were considered by thetown, the site chosen wasthe most suitable
location for the establishment of the dam. In short, thereisno evidencethat the predominant purpose
of thedamwas“infurtherance of atortiousconspiracy toinjuretheowner of theland,” and the Band
itself was interested in the job prospects that would come to the area as a result of the dam’s
construction. Therefore, it isour view that the expropriation of reserve land for the dam and
headpond was for avalid public purpose.

Since this was an expropriation under section 35(3), it was not necessary for the federal or
the provincial Crown to comply with the procedures for a compulsory taking, as set out in the
Expropriation Act, becausethat Act not apply inthiscase. Evenif it did apply, we are not convinced
that there was any failure to comply with its provisions. Under the Expropriation Act, a power
existed for the province to apply to a court of competent jurisdiction for an order authorizing the
taking of possession of property. However, this specific provincial power is not required to be
exercised unlessaperson resists, opposes, or disputesthetaking. Not every statutory stricture under
the Expropriation Act must be fulfilled where the owner of land that is subject to expropriation has
agreed and consented to the expropriation and to the quantum offered for the expropriated land.
Oftenit isup to the owner who is contesting the expropriation, or more typically the compensation,
to use procedures under the Expropriation Act or other expropriation statutes to challenge the

compulsory taking or the quantum of compensation offered by the expropriating authority. The

an Submissions on Behalf of the Govemment of Canada, February 14, 1997, p. 34.
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Expropriation Act istypical in that it allows compulsory takings by the provincial Crown, subject
to the statutory right to compensation. It also provides a process by which compensation may be
determined by a Land Compensation Board?”? Implicit in this ability to have compensation
determined by aprovincial tribunal, however, isthe power for the partiesinvolved to consent to and
agreeon compensation for theexpropriation. The Eel River Bar First Nation clearly consentedtoand
settled for compensation to the compulsory taking.

Thisbrings usto the First Nation’ s second main argument: that neither the provincial nor the
federal Crown could exerciseits expropriation powers because such powers can be exercised only
whereagreement cannot bereachedwith theband. In thiscase, the Band Council Resolution of April
9, 1963, requested that the Governorin Council allow the Town of Dalhousieto expropriate reserve
land under section 35 of the Act. On April 16, 1963, ageneral band meeting was held to discussthe
proposed construction of the dam. Although it was not aformal surrender meeting, 24 out of the 25
eligible voters who attended were in support of the proposal to construct the dam, subject to the
agreed terms set out in the Band Council Resolution. The Band Council requested that the land be
expropriated because there was an urgency to proceed with the project. If a surrender vote was
required, the Band and the |AB were of the view that at least two surrender meetings would be
necessary since only 38 eligible voterslived on the reserve out of atotal of 87 eligible voters.

When the |AB sought legal advice on the proposed expropriation, however, it was advised
by the departmental Legal Advisor that the expropriation powers of thetown under the Towns Act?
“are exercisable by the Town only in the event that an agreement is not or cannot be reached with
the land owner. The Council Resolution, provided the terms thereof are acceptable to the Town, is

tantamount to an agreement and thereforethe expropriation powersarenot exercisable.”*" The Legal

2z Expropriation Act, RSNB 1952, c. 77, & amended, s. 4B, 5, 6,7, 11, 12, and 13.

a3 Towns Act, SNB 1961-62, c. 70, section 132, states: “A council may proceed to acquire by
expropriation proceedings lands, buildings and other structures, including any interest therein, whenever a public
necessity exists therefor and whenever the council cannot agree with the owner or owners of such property on termsof
purchase or settlement . . .”

a4 JulesD’ Astous, Chief, Economic Development Division, Indian Affairs Branch, Ottawa, to Regional
Supervisor, Maritimes, Indian Affairs Branch, Augug 19, 1963, DIAND file E-5661-3-06013-D2, val. 1 (ICC
Documents, p. 220).
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Advisor, therefore, recommended that aninterim permit be granted to the town under section 28 (2)
of thelndian Act, pending aformal surrender by the Band. Accordingly, the First Nation submitsthat
Canadafailed to follow its own legal advice by proceeding to expropriate in the face of the Band's
consent.

None of this advice, however, applied to the power of the Province of New Brunswick to
expropriate pursuant to the Expropriation Act, which isthe applicable legidationin this case. Even
if the First Nation is correct in its assertion that the powers of expropriation under the Towns Act
were not exerciseablein caseswhere the owner had consented to the taking, we are not aware of any
similar restrictionsinthe provisions of the Expropriation Act or section 35 of the Indian Act. Section
35 refers only to whether an entity is empowered to take or use land without the owner’s consent,
not whether there is actual consent in a particular case. Furthermore, for the reasons stated above,
it is our view that section 35(3) of the Indian Act conferred on the Governor in Council a broad
discretion to consent to the transfer of reserveland to the province, in lieu of the land being taken
without the band’'s consent, subject to the terms contained in the 1970 agreement between the
NBWA, the Band Council, and IAB. Because the Band consented to the expropriation of reserve
land, subject to the payment of compensation agreed to between the Band and the NBWA, the
transfer of land was authorized by the Governor in Council under section 35(3) rather than section
35(1), and there was no need to trigger the procedural requirements of the Expropriation Act.

Furthermore, even though the Band Council consented to the use of expropriation powers
under section 35 of the Indian Act and agreed to a negotiated settlement on compensation for the
land taken, the transfer was still, essentially, a compulsory taking of land. The concept of

expropriationisdescribed asfollowsinthe The Law of Expropriation and Compensationin Canada:

In general terms “expropriation” is the compulsory (i.e. aganst the wishes of the
owner), acquisition of property, usually real property, by the Crown or by one of its
authorized agencies. The power of expropriation is generally recognized as a
necessary adjunct of modern government, but its exercise nearly alwaysresultsin a
traumatic experience for the affected property owner.?®

s Eric C.E. Todd, The Law of Expropriation and Compensation in Canada, 2d ed. (Scarborough, Ont.:

Carswell, 1992), 1.
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The fact that land owners often enter into negotiated settlements with the expropriating authority
does not necessarily make the expropriaion any lessof a compulsory taking of land without the
owner’ s consent, asthe Law Reform Commission of British Columbiastated inits 1971 Report on

Expropriation:

Where expropriating powers exist, negotided settlements generally cannot be
regarded as voluntary on the part of the vendors. True, in some cases, they may be
gladto sell and, in others although they may have been reluctant to sell initialy, the
vendors may be happy with the price they bargained for. But the fact of the matter is
that, unlessthe owners agreeto sell, the expropriation powerswill be exercised. No
doubt most expropriating authorities will at some stage warn the owner that, if
agreement cannot be reached, expropriation proceedings will be commenced.?®

Inthiscase, thetown officialswereinformed in 1963 that “ therewas no certainty that the Governor-
in-Council would grant pemmission [under section 35 of the Indian Act] in the face of complete
opposition from the Band Council.”?”” Although it was the policy of the IAB to seek the Band's
consent to an expropriation before seeking the Governor in Council’ s consent to take reserve land,
the Governor in Coundl nevertheless had a broad discretion to consent to the exercise of the
Province's expropriation powersin this caseif the public interest was important enough to justify
a compulsory taking. There can be no doubt that the Band and the IAB must have considered the
expropriation of reserveland to beadistinct possibility, given theimportance of promoting industry
and creating jobs in the Dalhousie areain the 1960s. The reality of thesituation, therefore, is that
negotiationson compensation proceeded between the Band, thetown, and the NBWA in theshadow
of a possible expropriation of the land without the Band’s consent.

Under section 35(3) of the Indian Act, the Governor in Council had the discretion to consent
to the province “taking or using” the land in question, in lieu of the province exercisingits powers
under an act “ of the provincial legislature” to take or to use lands without the consent of the owner.

Clearly, there was negotiation, agreement, and consent of the Band as to the quantum of

216 Law Reform Commisson of British Columbia, Report on Expropriation (Victoria: Queens Printer,

1971), 37. Emphads added.
an F.B.McKinnon, Supervisor, Maritime Regional Office, to Indian AffairsBranch, January 21, 1963,
DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 172-73). Emphas s added.
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compensation to be paid by the NBWA. This agreement, together with the consent of the Governor
in Council, obviated the need to engage in many of the formd expropriation procedures provided
under the Expropriation Act. To argue that section 35(3) required the province to engage in the
formal, mechanical, andprocedural requirementsof theprovincial Expropriation Actistoignorethe
power of the Governor in Council under section 35(3) to authorize atransfer of reserve land to the
provincein lieu of acompulsory taking. This argument would also result in the practical effect of
there being no distinction between section 35(1) and (3). That is, there would be no difference
between the two provisions and subsection (2), which stipulates that the legislation of the
expropriating authority shall apply to compulsory tekings under section 35(1), would be rendered
meani nglessand redundant because thelogi cal extension of thisargument would require both section
35(1) and (3) expropriaionsto adhereto provincial expropriationprocedures. In our view, thiscould
not have been theintent of Parliament.

In conclusion, if the Governor in Council provided its consent for the taking under section
35(1), the provincewoul d have been required to exerciseitsexpropriation powersin accordancewith
the procedures set out in the provincial Expropriation Act. However, where authority was provided
under section 35(3) and there was consent to the terms of the expropriation, many of the procedures
of the provincial legislation would not apply, because the Governor in Council had the authority to
prescribe thetermsfor the transfer of reserveland in lieu of an actual taking of land by the province
under provincia legislation.

Alsoimplicitinthe First Nation’s submissionsisthe argument that the Crown ought to have
sought a surrender, rather than authorizing an expropriation of reserve land for the headpond. In
Opetchesaht, Major J confirmed that, although the general rule requiresthat sales, leases, and other
dispositions of Indian interestsin reserveland should be effected by way of a surrender, section 37
must be read in conjunction with and subject to other provisions of the Act, including section 35
which providesfor the compulsory taking of reserveland without the band’ s consent. In the case of
a section 28(2) permit, the Court stated that the question to be asked is whether the permit was
properly granted under that section. If section 28(2) did not apply, then the default provision
requiring asurrender under section 37 would betriggered. Similarly, itisour view that the question

iswhether therewas a proper disposition of reserveland under section 37 suchthat it did not trigger
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the general rulerequiring a surrender. A similar argument was raised by the claimant and rejected
by the Federal Court of Appeal intheKruger case, whichwas considered inthe Commission’ sreport
on the Sumas Inquiry into the expropriation of arailway right of way. Asthe Commission stated in

that report:

We cannot agree, however, that the Crown breached its fiduciary duty in failing to
obtainasurrender before the land was alienated to third parties. Asdiscussed above,
a surrender and a taking are different processes. Furthermore, the surrender
provisions in the Indian Act [of 1906], section 48, provides that “except asin this
part otherwise provided” no reserve shall be alienated, etc., without a surrender.
What isincluded “in this part” isthe expropriation provision, section 46. In Kruger,
the Court undertook this same analysis and al three judges concluded that
compliance with the surrender provisions of the Indian Act is not required when
reserve lands are expropriated under the equivalent to section 46"

For thereasonsstated above, we concludethat therewasavalid exercise of theexpropriation
power under section 35. Therefore, it was not necessary for Canada to seek a surrender of the land
required for the headpond from the Eel River Band. Having said that, we do intend to address
whether the Crown owed any fiduciary obligationswith respect to the exercise of itsdiscretion under
section 35 under Issue 3 below. Wewill also addresstheimplications of the First Nation’ sargument
that the Band was not represented by independent legd counsel throughout these negotiations.
Before turning to this matter, however, we wish to deal with the question of the authority to use the
land from 1963 to 1970.

Trespass and Delay from 1963 to 1970

In 1963, the Town of Dalhousie built the dam on the Eel River reserve and flooded additional lands
without any specific authority to do so until 1970, when the headpond was expropriated and al etter-
permit was granted to the NBWA for the pumping station, the pipeline right of way, and the access
road to maintain the Eel River water supply system. No compensation was paid for the use and

occupation of reservelanduntil 1970, when the agreement was entered into with the Band. The First

28 Indian Claims Commission, Sumas Inquiry: Report on Indian Reserve No. 6 Railway Right of Way

Claim (Ottawa, February 1995), 47-48, repr. (1996) 4 ICCP 40-41.
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Nation submits that Canada permitted atrespass on the land by alowing construction of the damto
proceed without proper authority, and therefore violated section 18(1) of the Act.

Canada submitsthat there was no trespass within the meaning of the Indian Act because the
Band and the Band Council consented to the town entering on the reservein 1963 to build the dam.
Canada contends that the April 9, 1963, Band Council Resolution granted permission to the town
to enter on the reserve and build the dam, and that it recommended tha the Governor in Council
expropriatetheland required under section 35 of the Indian Act. Since the Band Council Resolution
provided for the payment of compensation before the end of 1963 for lands to be flooded, and later
in September 1967 after losses to the clam harvest had been determined, the town proceeded on the
basis of this authority while negotiations continued. Canada contends that while the parties could
not have anticipated that it would take seven yearsto finalize an agreement on compensation and the
use of the land, membe's of the Band “would have been etopped from pressng a trespass suit
becausethey had agreed to allow the Town to enter on the reserve and carry out the work necessary
for the completion of the dam and the dyke, as evidenced by the vote at the general meeting and the
BCR of April 9, 1963.”2” Even if the Band was not estopped from raising a claim of trespass,
Canada submits that the Band suffered no damages, since the 1970 agreement paid compensation
tothe Band for all damages and |osses suffered as aresult of thedam’ s construction and any alleged
trespass.

After considering the arguments of counsel, we conclude that there was a trespass on the
reserve from 1963 until 1970. Whether the Band suffered any damages for which it was not
compensated is a separate question that will be considered later in this report.

In our view, the sections of the Indian Act governing the use and occupation of reserve land
or its disposition to non-Indians must be interpreted in such away as to balance a band’s autonomy
againstthe Crown’ ssupervisory and protectiverole. The Supreme Court of Canadain the Apsassi
and Opetchesaht decisions held that the purpose of the requirement of the Crown’ sapproval in the

case of a surrender under section 37 or a section 28(2) permit is to ensure that, in addition to the

an Submissions on Behalf of the Govemment of Canada, February 14, 1997, p. 43.

20 The Apsassindecisioniscited asBlueberry River Indian Band and Doig River Indian Band v. Canada

(Minister of Indian Affairs and Northern D evelopment), [1995] 4 SCR 344, [1996] 2 CNLR 25.
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approval of the band, the proposed transaction or use must also be approved by the Minister or the
Governor in Council, as the case may be, to prevent the band from being exploited. The protective
responsibility of the Minister of Indian Affairswith respect to theuse and occupation of reserveland

is made abundantly clear in the wording of section 28 of thelndian Act, which states:

28. (1) Subject to subsection (2), any deed, lease, contract, instrument, document or
agreement of any kind, whether written or oral, by which a band or a member of a
band purportsto permit a person other than a member of that band to occupy or use
areserve or to reside or otherwise exercise any rights on areserveisvoid.

(2) The Minister may by permit in writing authorize any person for a period not
exceeding one year, or with the consent of the council of the band for any longer
period, to occupy or use a reserve or to reside or otherwise exercise rights on a
reserve. [Emphasis added.]

If use and occupation of reserve landsthrough means other than those specified inthe Indian
Act, including uses allowed solely by the Band, were sanctioned, the Crown would be rel eased from
its protective responsibility, contrary to the intent of thelndian Act and the policy that underliesit.
Accordingly, unless the use and occupation has been authorized by the Crown in one of the forms
contemplated by the Act — surrender, expropriation, or permit —the use and occupation of reserve
land is contrary to the Act.

Based on the facts before us, it is clear that the 1963 Band Council Resolution could not
provide sufficient authorization to the town to enter on and use reserve land for flooding purposes.
Section 28(1) states in no uncertain terms that the Band's agreement is void unless the Minister
authorizes the use of the reserve land by issuing a permit in writing. Therefore, the consent or
agreement of the Band, asexpressedin the 1963 Band Council Resolution, isvoid because no permit
was issued by the Minister under section 28(2) asrequired. This state of affairs remained the same
until September 1968, when then Minister of Indian Affairs Jean Chrétienissued a one-year permit
allowing the NBWA access to the land to “ carry out certain worksin connection with a dam, water

lines and allied works.”?%* At this point, the NBWA had the proper authority to use and occupy the

21 Eel River Band Council - Miramichi Agency, Eel River, New Brunswick, August 20, 1968, Band

Council Resolution (ICC Documents, pp. 356-62).
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land for these purposes. The reserve lands flooded by the headpond, however, continued to beina
state of trespass until they were expropriated in 1970.

Wefind, therefore, that there was a trespass on reserve land from 1963 to 1970, the extent
of which was narrowed by the 1968 permit. As we set out below, however, we are unable to
concludethat any outstanding legal obligation necessarily flowsfrom thistrespass becausethe 1970
agreement was intended to compensatethe Eel River Band for itslosses and damages arising from
the construction of the dam. Whether the Crown fulfilled itsfiduciary dutiesto the Eel River Band
during the negotiationsleading up to the 1970 agreement, and whether the Band received fair and

equitable compensation for its losses, are considered in the next section of this report.

IsSUE 3 FipuciArRY OBLIGATIONSOF THE CROWN

Did the Eel River Bar First Nation receve equitableand fair compensation for
the losses suffered as aresult of the establishment of the Eel River dam?

Did the federal Crown have a fiduciary duty to negotiate the compensation
agreement of May 1970 on behalf of the Eel River Bar First Nation directly with
third parties? If so, did thefederal Crown breach that fiduciary duty?

Did the federal Crown have a fiduciary duty to provide independent legal

advice during the negotiations that led to the execution of the compensation

agreement of May 1970? If so, did thefederal Crown breach that fiduciary

duty?
In its written submission, the First Nation argued that Canada violated its fiduciary obligations by
failing to provide independent legal advice when the various agreementswere negotiated with the
Band Council, by “failing to negotiate on behalf of the First Nation, or by failing to aid the First
Nation in those negotiations.”*®* These submissions were amplified in the First Nation's oral
argument by the assertion that Canada failed to act prudently when it approved the 1970 agreement
by order incouncil. In support of thisassertion, the First Nation reliedin particular on thefollowing

assertions:

22 Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 37.
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. Canadadid not conduct itself prudently, because some decisions were made withrespect to
the dam project in theabsence of IAB officias, and Canada did not put a stop to the project
on that basis®*

. in 1966, the Band asked for alawyer, and none wasever provided toit;*®*
. when Wallace LaBillois appeared to have settled the matter on his own with the NBWA

representatives, Canadadid not stop to consider whether thiswasan appropriate wayto settle
the matter;*®* and

. the Governor in Coundl should not have approved thedeal: it was* foolish, improvident and
exploitative,” since the amounts provided to the Band in the 1970 agreement were
insufficient.

Canada, inresponse, relied ontheKruger decision asauthority for the proposition that Indian
Affairsdid haveafiduciary obligation which arose when the NBWA first proposed to take Eel River
reserve lands to construct the dam in 1962. Based on the reasoning of Mr Justice Urie in Kruger,
Canada submitted that the “precise obligation in this case was to ensure that the Indians were
properly compensated for theloss of their lands as part of the obligation to deal with theland for the
benefit of the Indians . . .” and that the Crown had a duty to exercise its discretion “honestly,
prudently and for the benefit of the Band” in negotiating the Band’ s position in the dam project.
Since Indian Affairstook stepsto ensure that the Band had the necessary technical and legal advice
to make a reasoned decision and that the compensation ultimately paid to the Band was fair, the
Crown discharged its fiduciary obligations?%

In our view, any determination of the nature and scope of the Crown’s fiduciary dutiesin
relation to the protection of reserve landsrequires acareful examination of the statutory provisions
that apply to the proposed transadion, the nature of the relationship between the Band and the
Crown, and the extent to which the Band exercises its own autonomy over decisions affecting its

interests. In analysing Canada’ s fiduciary obligation in the context of the present case, we make

23 ICC Transcript, February 20, 1997, p. 61 (Murray K lippenstein).

24 ICC Transcript, February 20, 1997, pp. 67-68 (M urray Klippenstein).

%5 ICC Transcript, February 20, 1997, p. 69 (Murray K lippenstein).

26 Submissions on Behalf of the Government of Canada, February 14, 1997, p. 56.
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referenceto our previousreportson the Kahkewistehaw and Moosomin surrenders. In thosereports,

we analysed theleading Supreme Court of Canada decisions in Guerin and Apsassin because they

offer guidance in identifying and describing the Crown’s fiduciary obligations in the context of

transactionsinvolving Indianreserveland. Wewill not repeat at length our analysis of those cases.

Thefollowing excerpt from the M oosominreport, however, providesashort summary of theCourt’s

findings in Apsassin on the the nature and scope of Canada’s fiduciary obligaionsin relation to a

surrender of reserve land:

The Court’ s comments on the question of pre-surrender fiduciary obligation may be
divided into those touching on the context of the surrender and those concerning the
substantive result of the surrender. The former concern whether the context and
processinvolved in obtaining the surrender allowedthe Band to consant properly to
the surrender under s. 49(1) and whether its understanding of the dealings was
adequate. In the following analysis, we will first address whether the Crown’s
dealings with the Band were “tainted” and, if so, whether the Band' s understanding
and consent were affected. Wewill then consider whether the Band effectively ceded
or abnegated its autonomy and decision-making power to or infavour of the Crown.

The substantive aspeds of the Supreme Court’scommentsrel ateto whether,
given the factsand results of the surrender itself, the Governor in Council ought to
have withheld its consent to the surrender under section 49(4) becausethe surrender
transaction was foolish, improvident or otherwise exploitative.?®’

With respect to the first branch of thisanalysis, the Moosomin report dates that:

At the heart of Justice Gonthier’s reasonsis the notion that “the law treats
Aboriginal peoples as autonomous actors with respect to the acquisition and
surrender of their lands, and for this reason, their decisions must be respected and
honoured.”® In so holding, he emphasized the fact that the Band had considerable
autonomy in deciding whether or not to surrender its land, and that, in making its
decision, it had been provided with all the information it needed concerning the
nature and consequences of the surrender. Accordingly, in Justice Gonthier’ s view,
aband’ s decision to surrender its land should be allowed to stand unless the band’s
understanding of the terms was inadequate or because there were tai nted deali ngs
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involving the Crown which make it unsafe to rely upon the band’s decision as an
expression of its true understanding and intention.”

Also in relation to the first branch of this analysis, the Commission's report in

Kahkewistehaw took note of McLachlin J s finding in Apsassin that “afiduciary obligation arises

where one person possesses unilateral power or discretion on amatter affectingasecond ‘ peculiarly

vulnerable’ person. . . [t]he person who has ceded power truststhe person to whom power isceded

to exercise the power with loydty and care. This is the notion at the heart of the fiduciary

obligation.”*® For the purposes of thisinquiry, we adopt the analysis set out in the K ahkewistahaw

report:

Onthefactsin Apsassin, McL achlin Jfound that “ the evidence supportstheview that
the Band trusted the Crown to provide it with information asto its optionsand their
foreseeabl e consequences, in relation to the surrender of the Fort St. John reserve
and the acquisition of new reserves which would better suit its life of trapping and
hunting. It does not support the contention that the band abnegated or entrusted its
power of decision over the surrender of thereserveto the Crown.” Becausethe Band
had not abnegated or entrusted its decision-making power over the surrender to the
Crown, McLachlin J held that “the evidence [did] not support the existence of a
fiduciary duty on the Crown prior to the surrender of the reserve by the Band.”

Justice McLachlin’ sanalysis on what constitutes a cession or abnegation of
decision-making power is very brief, no doubt because the facts before her
demonstrated that the Beaver Indian Band had made afully informed decision to
surrender its reserve lands and that, at the time the decision appeared eminently
reasonable. In our view, it isnot clear from her reasons whether she merely reached
an evidentiary conclusion when she found that the Band had not ceded or abnegated
its decision-making power to or in favour of the Crown, or whether she intended to
state that, as a principle of law, a fiduciary obligation arises only when a band
actually takes no part in the decision-making process at all
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After considering further jurisprudence from the Supreme Court of Canada on the question of what

isrequired to cede or abnegate decision-making power to or in favour of afiduciary, we continued:

Both Norberg®? and Hodgkinson*? suggest that decision-making authority may be
ceded or abnegated even where, in astrictly technical sense, the beneficiary makes
the decision. Neither case deals with the fiduciary relationship between thefederal
government and an Indian band, however, and thereforeApsassin must be considered
the leading authority on the question of the Crown's pre-surrender fiduciary
obligations. In reviewingthat case, we cannot imagine that McL achlin Jintended to
say that the merefact tha avote has been conducted in accordance withthe surrender
provisions of the Indian Act precludes afinding that a band has ceded or abnegated
its decison-making power. If that is the test, it is difficult to conceive of any
circumstances inwhich a cession or abnegation might be found to exist.

We conclude that, when considering the Crown’ sfiduciary obligationsto a
band, it is necessary to go behind the surrender decision to determine whether
decision-making power has been ceded to or abnegated in favour of the Crown. In
our view, a surrendea decision which, on its face, has been made by a band may
neverthel essbe said to have been ceded or abnegated. The merefact thatthe band has
technically “ratified” wha was, in effect, the Crown’ s decision by voting in favour
of it at a properly constituted surrender meeting should not change the conclusion
that the decision was, in reality, made by the Crown. Unless the upshot of Justice
McLachlin’ sanalysisisthat the power to make adecisionisceded or abnegated only
when aband has completely relinquished that power informaswell asin substance,
wedo not consider thefact of aband’ smajority votein favour of asurrender asbeing
determinative of whether a cession or abnegation has occurred. Moreover, if the test
is anything less than complete rdinquishment inform and substance, it is our view
that the test has been met on the facts of this case — the Band’s decision-making
power with regard to the surrender was, in effect, ceded to or abnegated in favour of
the Crown.®*

Although we are not dealing with the surrender of reserve land in this case, the Supreme
Court of Canadadecision in Opetchesaht confirmsthat these principles a soapply by analogy to the

exerciseof the Crown’ sdiscretion in the granting of apermit under section 28(2) of the Indian Act.

Thisis clear from the following statement of Mr Justice Major in Opetchesaht:

202 Norberg v. Wynrib, [1992] 4 WWR 577 at 622-23 (SCC), McLachlin J.

28 Hodgkinson v. Simms, [1994] 9 WWR 609 at 645 (SCC), La Forest J.

24 Indian Claims Commission, Kahkewistahaw First Nation Report on 1907 Reserve Land Surrender
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It is important that the band’s interest be protected but on the other hand the
autonomy of the band in decision making affecting its land and resources must be
promoted and respected . . . With the twin policies of autonomy and protection in
mind, s. 37 and s. 28(2) reflect that, depending on the nature of the rights granted,
different levels of autonomy and protection are accorded. Section 37 demonstrates
ahigh degree of protection, in that the approval of the Governor in Council and the
vote of al of the members of the band are required. Thisindicates that s. 37 applies
where significant rights, usually permanent and/or total rights in reserve lands are
being transferred. On the other hand, under s. 28(2), lesser dispositions are
contemplated and the interest transferred must be temporary.?®

In her minority decisionin Opetchesaht, Justice M cLachlin expressed theview, inobiter, that

the Crown also has afiduciary duty in the context of an expropriation of reserve land:

Theonly other way [asidefrom asurrender under section 37] Indian interests
in reserve land can be permanently disposed of under the Indian Act is by
expropriation. Wher e the greater public good so requires, interestsin reserve land
may beexpropriated: s. 35. Theprocedureisstrictly regulated and subject toconsent
of the Gover nor in Council, exer cisedby Cabinet, which owesthelndiansafiduaary
duty to act in their best interests. The process is politically sensitive and open to
public scrutiny.?*

Furthermore, as counsel for Canada and the First Nation observed in their submissions, Mr Justice

Urie confirmed in the Kruger decision that the Crown owes a fiduciary duty to a band where its

reserve land is expropriated under the Indian Act:

... itisclear that what was said by Dickson J., in the Guerin case was related to a
fiduciary relationship in the context of that case, i.e., wherethere was a surrender of
Indian landsto the Crown on certain terms, which termswere changed by the Crown
without consultation with or approval by the Indians. . . . Nevertheless, for the
purposes of this appeal | am prepared to accept that the principle propounded by
Dickson J., applies. When the Crown expropriated reserve lands . . . there would
appear to have been created the same kind of fiduciary obligation, vis-a-vis the
Indians, aswould have been created if their lands had been surrendered. The precise

J).

J).
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obligation in thiscasewasto ensurethat the | ndians wer e properly compensated for
the loss of their lands as part of the obligation to deal with the land for the benefit
of the Indians, just asin the Guerin case, the obligation was to ensure that the terms
of the lease were those agreed to by the Indians as part of the general obligation to
them to ensurethat the surrendered |ands be dealt withfor their use and benefit. How
they ensured that lieswithin the Crown’ sdiscretion asafiduciary and solong asthe
discretionisexercised honestly, prudently andfor the benefit of the Indiansthere can
be no breach of duty.?*’

Applying this reasoning to the case before us, it is our view that the Crown'’s fiduciary
obligationsin relation to the surrender of reserve land also apply by analogy to the present situation
because the same twin principles of autonomy and protection areinherent in sections 28(2) and 35
of the Indian Act. Thus, in the case of the section 28(2) permit, the 1970 agreement could not have
any legal effect without the consent of the Minister and theissuance of the permit. Inasimilar vien,
consent of the Governor in Council was aso required for the expropriation under section 35 before
lands could be transferred in accordance with the termsagreed to between the NBWA and the Band
Council. Under thecircumstances, the Crown had a fiduciary duty to protect the Band from being
exploited in the process leading up to the 1970 agreement and in the exercise of its discretion to
consent to a section 28(2) letter-permit and expropriation of reserve land under section 35.

Based on the foregoing, our analysis of Canada’s fiduciary obligations in this case must

answer the following three questions:

1 Was the Eel River Band' s understanding of the terms of the 1970 agreement inadequate or
did the conduct of the Crown taint the dedings in a manner which would make it unsafe to
rely on the Band' s understanding and intention?

2 DidtheEel River Band effectively cede or abnegateits power to make decisionswithrespect
to the use or disposition of its reserve land?

3 Was the 1970 agreament “foolish, improvident or explaitative” such that the Minister of

Indian Affairs and the Governor in Council should not have consented to the letter-permit
and expropriation?

We will address each of these questionsin turn.

27 Kruger v. The Queen, [1985] 3 CNLR 15 (Fed. CA per Urie J) a 41. Emphasis added.
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Where aBand’s Understanding I sInadequate or the Dealings Are Tainted

It was submitted on behalf of the First Nation that the Crown breached itsfiduciary duty because it
did not negotiate on behalf of the Band and failed to assist it by interposingitself between the Band
and third partiesasisrequired by afiduciary. Furthermore, the Crown failed to provide independent
legal advice to the Band which impugns the 1970 agreement because “some knowledge of one's
legal rightsis a prerequisite to a valid and fair acquiescence in an important and legally binding
transaction such as the disposal of reserve land.”?*®

We accept that if it can be found that the Band Council did not understand the nature or
import of the negotiations, or was not kept informed of what was going on, a breach of Canada's
fiduciary obligation might be the result. We are unable, however, to find that the Band’'s
representativesin these negotiations did not understand the nature and foreseeabl e consequences of
entering into the 1970 agreement. The 1970 agreement was the culmination of over seven yeas of
protracted negotiations between the Band and the Indian Affairs Branch, on one hand, andthe Town
of Dalhousie and the NBWA, on the other. The documentary record provides ampleevidence that
the Band' s representatives were involved at every stage of the negotiations and that they had afull
and adequate understanding of the terms of the 1970 agreement.

At the outset, although the Band expressed opposition to the dam project on the grounds that
it would have an adverse effect on the Band's fisheries and therefore its livelihood, the Band's
representatives also viewed the project as having a potential benefit for the Band. As McKinnon
reported in 1963, the Band was interested in the possibility of employment in industries relaed to
the dam because they would be year-round rather than seasonal, and because they could be more
secure than the income provided by the fluctuating clam stocks. The Band also sought to influence
the site at which the dam was devel oped, since it believed that the upriver site would result inless
damage to the clam stocks than the site at the mouth of the river.**® None of thisisto suggest that

the Band was an ardent advocate of the dam, but rather that it saw some potential benefit to the

2% Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 38.

29 J.H. Sheane, Superintendent, Miramichi Indian Agency, to Maritime Regional Office, November 26,

1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 157).
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project and attempted to i nfluence the meansby which it was established and the benefitsthat would
flow to its members from its construction.

From the time that the dam was first proposed, representatives of the Band actively
participated in negotiations to allow construction to proceed. The record also shows that, from the
very start, the Band was crystal clear in its understanding that construction of the damwould have
apotentially devastating effect on the clam fishery. It was the Band that brought this aspect of the
proposal to the attention of the IAB to ensure that it was taken into consideration in the
compensation negotiations. The Band asserted thisview despite the opinions of variousgovernment
authorities, including Dr Medcof in 1963, that the dam’ s effect on the fisherieswas either uncertan
or would be negligible* The Band also participated in devel oping thestrategy by which it would
resist Site no. 2 as the location for the dam, through the use of expert opinion and by refusing to
alow the authorities onto reserveland to conduct preliminary surveys>*

The Band continued to be an active participant in the negotiations for the settlement of the
dam project. It addressed itsconcerns diredly to the town, and later the NBWA, and to the |AB to
deal with those concerns on its behalf. The Band’ spartici pation inthenegotiationsis indicated by,

among other things, the following:

. The Band took theinitial position of opposing the dam’ s establishment at Site no. 2, which
either coincidentallyor indirectly resulted in thetown opting to devel op thedam at Siteno. 1.

. The Band madeitsviewsclear at several meetings over the course of the negotiations, some
of which were convened by the Band and held without the presence of 1AB officials**> On

300 F.B. McKinnon, Regional Supervisor, Maritime Regional Office, Indian Affairs Branch, to Acting

Chief, Reserves & Trusts, Indian Affairs Branch, February 27,1962, DIAN D file 271/31-5-3-1, vol. 1 (ICC Documents,
p. 146).

1 J.M. Sheane, Superintendent, Miramichi Indian Agency, toV.J. Caissie, Assistant Regional Supervisor,
Maritime Regional Office, September 24, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 146).

302 Meeting of January 21, 1963 (Town, IAB, Band); of March 28, 1963 (T own, Band); of April 9, 1963,
at which the Band Council Resolution was passed (Town, |AB, B and membership); meeting to deal with problemswith
thework currently being done (Sheane’ sletter of June 4,1963) (Town, |AB, Band); meeting to discuss the |ack of jobs
being produced pursuant to the 1963 Band Council Resolution, requested by the Band and held on April 23, 1964 (Town,
IAB, Band); meeting of April 5, 1966 (Town, IAB, Band Councillor); meeting of May 18, 1966 (Town, |AB, Band);
see also |CC Exhibit 3, being minutes from various meetings with the Town and/or the IAB; ICC Documents, p. 363,
relatesa conversationbetween W allace LaBilloisand the NBWA ; ICC Documents, p. 384, isMcNutt’ sletter indicating
that the memorandum “was based on negotiations directly with the Band”; J.H. M acAdam, Administrator of Lands, to
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none of these occasions, as we describe below, could the Band' s representatives be said to
be expressing anything other than the Band’ s position and advocatinginthe Band’ sinterests.
Nor is there any indication from these discussions that the Band was not capable of
representing its own interests.

. The Band was instrumental in assessing and advancing its views on the appropriate level of
compensation, in making severd proposals and estimates, and in proposing or agresing to
the use of athird-party expert to make the final assessment.®*

. The Band also participated in the dispute resolution process with the town and the NBWA
once good faith began to break down on the question of jobs, making further suggestions
about how to deal with this problem, and also taking a hard line with the town.3*

In our view, the Band’s representatives were well aware of the nature of the dealings
surrounding the dam and theimplications of thetransaction. Atitsworst, the construction of thedam
meant the total destruction of the Band’ slivelihood drawn from the fisheriesin Eel River Cove. At
the same time, the potential was there for enhanced employment opportunities in the industriesin
and around the Town of Dalhousie, and the Band Council sought to capitalize on this possibilityin
the negotiations. The evidence is abundant that, for whatever reason, be it lack of effort, systemic
discrimination, or conditions totally beyond the control of the partiesto the contract, employment
for Band memberswasnever obtained inany meaningful way despite the commitments made by the
Town of Dalhousie in 1963. Neverthel ess, protracted negotiations between the Band, Canada, and
the NBWA culminated in the 1970 agreement, which provided for payment of a substantial amount
of compensation to the Band. In lieu of employment, it is significant that the Band obtained a
commitment from the NBWA that it would pay an annual fee for water pumped to a maximum of

$27,375 per year, and that this agreement woul d be subject to renegatiation after 20 years. Under the

P.MacNutt, Solicitor, Departmentof Justice, Fredericton, New Brunswick, January 9, 1969,DIAND file271/31-5-13-3-
1, vol. 2 (ICC Documents p. 393), indicates that the final agreement had been submitted for goproval by the Band.

803 F.B.McKinnon, Regiond Supervisor, Maritime Regional Office, to Indian Affairs Branch, April 1,
1963 (ICC Documents, pp. 186-91). Report on his meeting withthe Band to determinefair compensation

4 F.B. McKinnon, Regional Director of Indian Affairs, Maritime Regional Office, to Indian Affairs
Branch, April 27,1964, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, pp. 258-59). McK innon wrote lettersto
variouspartiesat the suggestion of the Band; also meetings convened on April 5, 1966, and May 18, 1966, to discuss
the problems; also | CC Documents, p. 292, Minutesof May 1, 196 8, meeting indicatethat “the Indiansand Indian Affairs
officials” had both been speaking with the mill’s management to address employment issues (ICC Exhibit 3, p. 2).
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circumstances, therefore, we cannot find that the Band did not understand the nature and
conseguences of this transaction insuch away that we should deny its effectiveness.

In so concluding, we must also have regard for the evidence adduced at the community
session that, among other things, it was never clear to the Band at the time what the effect on the
fishery would be;** no independent legal advice was provided to them;** and various members of
the Band were not aware of the natureof the negotiations surrounding the dam. Aswehaveindicated
above, none of the parties, including Dr Medcof, were entirely sure of what the effect on the fishery
would be.The Band agreed, however, to allow construction of the dam to proceed & Site no. 2 on
the understanding that Dr Medcof and the Fisheries Research Board would determine the extent of
the Band's losses with respect to the dam and smelt harvests for the purposes of determining
compensation. Sincethe Band was primarily interested i n creati ng employment opportunities, it was
agreed that the town would be entitled to a5 per cent reduction from the compensation payable to
the Band for every male Band member hired by the town or local industry. We intend to come back
to the second point dealing with the issue of independent legal advicelater in thereport. Finaly, we
are not convinced that knowledge and understanding of the i ssues surrounding the dam was limited
to the Band Council since there was ageneral band meeting in 1963 whichresulted in 24 out of 25
eligible voterssupporting the terms of the 1963 Band Council Resolution. Furthermore, given the
protracted nature of these negotiations, it is fair to assume that this subject would have been
informally discussed by membersof the Band on numerousoccasions. Evenif wewereto accept that
many Band members were not aware of the details of the 1970 agreement, it is not our placeto
question the authority of those nominated by the Band to represent it in these negotiations, nor have
we specifically been asked to question such authority. We therefore decline to do so.

Having concluded that theBand Council had afull and adequate understanding of theterms
of the 1970 agreement, it still remainsto be considered whether the condua of the Crown’ s agents
tainted the dealingsinsuch away that it would be unsafe to rely on the agreement as an expression

of the understanding and intention. In considering this question, we note that in our reports on

305 ICC Transcript, April 23, 1997, p. 67 (Peter Simonson); |CC Transcript, April 23,1997, p. 77 (Alfred
Narvie).

306 ICC Transcript, April 23, 1997, p. 67 (Alfred Narvie).
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Kahkewistehaw and M oosomin the dealings between Canadaand the bands wererifewithimproper
motivations on Canada’ s part. These dealings were “tainted,” in particular, by the fact that Canada
had a significant and overpowering political interest in securing the surrenders of the reserve land
that had been set aside for the claimant Bands in those cases. Given this significant conflict of
interest between theinterest of the Band and the interests of third parties, and given that Canada had
utterly failed to achieve any sort of balance among those competing interests, we were compelled
to find that Canada s fiduciary obligations had not been properly discharged.

The present case is quite different. Unlike the circumstances in Kahkewistehaw and
Moosomin, thedealingsin thiscasewereinitiated not by the Band or by Canada, but by the Province
of New Brunswick and by the Town of Dalhousie. Nor isthere any evidence that the federd Crown
was operating under any conflict of interest or pressureto champion the cause of the province or the
town. Instead, both the Band and Canada were in a position to adequately respond to the actions
taken by the province and by the town, who wereacting in their owvn self-interes without regardto
the effect that this project might have on the Band.

From the time that construction of the dam wasfirst proposed in 1962 until the negotiations
culminated in the signing of the 1970 agreement, Indian Affairs officials acted consistently and
persistentlyto protect the Band’ sinterests. Throughout these protracted negotiations, Indian Affairs
officialsacted as articul ate and forceful advocateson behalf of the Band. Wefind further that, to the
extent permitted by its duty to the Canadian pubdic as awhole, it acted solely in the interests of the
Band.

At the outset, when the province and the town were at the stage of casting about for ways to
fulfil Premier Robichaud’ s promise to provide 300,000 more gallons of fresh water per day to the
Town of Dalhousie, the | AB spoke out on behalf of the Band to ensure that thosepartiesresponsible
for planning this project would take the Band's interests into acoount.®” Although at the time the

Fisheries Research Board suggested that the clam flatsat risk were not of much value, the Band said

307 F.B. McK innon, Regional Supervisor, M aritime Regional Office, Indian Affairs Branch, to Acting

Chief, Reserves and Trusts, Indian Affairs Branch, February 27, 1962, DIAND file 271/31-5-13-1, vol. 1 (ICC
Documents, p. 126).
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that it obtained 50 per cent of its clam production from these flats. The IAB accepted the Band's
position and acted, from the start, as a steadfast advocate of the Band' s interests.

It isalso important to reiterate that the Band Council viewed the dam project as potentially
beneficial because the project might result in enhanced employment opportunities for members of
the Band. Accordingly, at the outset, the Band did not compl etely oppose the dam prgject, although
it did oppose construction at Site no. 2, but rather sought to find a way to minimize the dam’s
potential impact onthefisheries, whileat the sametime maximizing its potential benefit tothe Band.

Canada and its agents, and in particular McKinnon and Sheane and their successors,
advocated on behalf of the Band by, among other means:

. obtaining, in consultation withthe Band, expert adviceto help persuadethe provinceand the
town of the negative impact that the dam would have on the Band if it was situated at the
mouth of the cove;*®

. continuing to advocate for the Band's preference for the upriver site in the fece of expert
evidence concluding that there would be no significant difference between the two sites;**

. cultivatingintheNBWA and thetown aresponsibility for compensating the Band’ s potential
lossesresulting f rom thedam project, a though it wasunclear whether the Band had any | egal
claim to such compensation since it was not clear what the nature and scope of the Band's
treaty and riparian rights were;*'°

. forwarding in a reasonable and responsible fashion the Band' s assessment of its potential
losses and retaining an expert third party to determine its actual 1osses to the clam harvest
as aresult of thedam;

. forwarding in a reasonable and responsible fashion the Band’'s goals with respect to
compensation — namely, tha the compensation should take the form of permanent
employment for Band members

308 J.M. Sheane, Superintendent, Miramichi Indian Agency, to V.J. Caissie, Assistant Regional Supervisor,

Maritime Regional Office, September 24, 1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 146).
309 J.H. Sheane, Superintendent, Miramichi Indian A gency, to Maritime Regional Office, November 26,
1962, DIAND file 271/31-5-13-3-1, vol. 1 (ICC Documents, p. 157).
810 Jules D’Astous, Chief, Economic Development Division, Indian A ffairs Branch, Department of
Citizenship and Immigration,Ottava,to Regional Supervisor, Maritimes,December 18,1962, DIAND file271/31-5-13-
3-1, vol. 1 (ICC Documents, pp. 162-63).
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. attempting to negotiate with and/or pressure the town, local employers and unions, and the
NBWA to make efforts to find employment for the Band’s members to aid the town in
fulfilling its undertaking to do so; and

. negotiating on the Band's behalf to attempt to achieve a fair settlement, and seeking
amendments to various provisions of the agreement to protect the Band’ s interests.

There is no question, in our view, that the negotiations surrounding the dam were very
difficult. The protracted nature of these negotiations resulted in great hardship for the Band as it
waited for the town and for the NBWA, respectively, to fulfil the obligations they had undertaken
in good faith at the commencemert of the negotiations, particularly with respect to employment for
the Band’ smembers These hardships, however, were not the result of any dereliction of duty onthe
part of the Indian Affairs Branah or its agents. Wefind that, throughout the course of negotiations,
the IAB and its agents conducted themselves properly, acted in the sole interests of the Band, and
did not al ow themsd ves to be compromised in any way.

In arriving at this conclusion, we arefully aware that it may ring hollow simply to find that
it was“not Canada sfault” that other partiesfailed tofulfil their responsibilities and undertakings.
The hallmark of afiduciary analysis, however, is, as the Band pointed out, not to hold the fiduciary
toastandard of perfection measured with 20/20 hindsight. Therefore, eventhoughit could beargued
that the Crown ought not to have allowed construction of the dam to proceed in the absence of a
binding agreement on compensation in the form of employment for members of the Band, we must
consider what was reasonable at the time. In our view, it was not unreasonable for Canadato allow
construction to proceed on the basis of the 1963 Band Council Resolution because it appeared that
the partiesinvolved had an intention, in good faith, to meet the obligations they had undertaken. It
was also agreed that the extent of the dam’ s effect on the Band'’ s fishery could only be determined
after anumber of surveys were completed between 1963 and 1967. Although the promises of the
town and the NBWA with respect to compensation and employment remained unfulfilled until at
least 1970, thereis no evidence that the conduct of Indian Affairs officials constituted adereliction
of duty for which Canada must now be held responsible.

We stated at the outset that we could not conclude that Canada had an interest in forwarding
the dam project; itwas pursued by the province and by thetown. Accordingly, wefind that therewas
no conflict of interest between Canada and the Band. It is true, as the First Nation contended, that
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in 1966 the Band requested a meeting with alawyer when relations with the town surrounding the
employment i ssue began to deteriorate.*** What was sought, however, was a meeting with a“legal
officer of the branch,” not independent counsel, to discussthe status of the agreement with the town
and what legal recourse was available to the Band. For reasonsthat are unclear, thereis no evidence
that this meeting ever occurred. Shortly afterwards, however, Dr Medcof completed his third and
final survey on dam populations, and Indian Affairs continued to press for the payment of fair
compensation to the Band. The evidence al so discloses that the Band intended to meet with experts
of its own choosing toassess its position with respect to the dam.**2 Again, thereisno evidence that
any such meeting occurred, but it is clear that the Band did not view itself as unable to seek advice
independent of that provided by Canada. Based on theentirety of the evidence before us, wefind that
there was no duty on Canadato provide independent legal advice

Sincethereis no evidence of an actual conflict of interest between Canada and the Band on
the facts before us, Canadawas under no obligation to provide independent |egal adviceto the Band
toensurethat thelatter’ sinterests were properly represented. Canada’ s obligation wasto advise and
inform the Band of the nature and foreseealle consequences of the transaction. To fulfil this
obligation, Indian Affairs sought and obtained legal and technical advice on behalf of the Band and
acted in aresponsible and prudent manner throughout the negotiations. Moreover, the Band was
awarethat it could seek independent legal advice, but chose not to for reasonswhich are not entirely
clear from the record.

With regard to the terms of the 1970 agreement, we find the following words of Urie JA in
Kruger v. The Queen to be apt:

In essence, however unhappy [the members of the Band] were with the payments
made, they accepted them. The paymentswerefor sumswhich could be substantiated
by the independent valuations received by both parties and which were determined
after extensive negotiationsand forceful representationsonthendians’ behalf by the
Indian Agent and other high officialsof the Indian Affairs Branch. If the submissions

su Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 28.

812 R.M.J.J. Guillas, Superintendent, Miramichi Indian Agency, to JH. MacAdam, Administrator of
Lands, Indian AffairsBranch, Department of I ndian Affairs, Ottawa, Ontario, January 23, 1970, DIAND file 271/31-5-
13-3-1, vol. 3 (ICC Documents, p. 446).
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advanced by the appellants were to prevail, the only way that the Crown could
successfullyescapea chargeof breach of fiduciary duty insuch circumstanceswoul d
have been, in each case, to have acceded in full to their demands or to withdraw
from the transactions entirely. The competing obligations on the Crown could not
permit such aresult. The Crown wasinthe position that it was obliged to ensure that
the best interests of dl for whom itsofficials had responsibility were protected. The
Governor in Council became the final arbiter. In the final analysis, however, if the
appellantswer e so dissatisfied with the expropriations and the Crown’ s offers, they
could have utilized the Exchequer Court to determine the issues. For whatever
reasons, they elected not to make these choices. They accepted the Crown’s offers
and, at least in the case of Parcel B, the offer was at the figure which they had
suggested. | fail to see, then, how they could now successfully attack, after so many
years, the settlements to which they agreed.®™

Kruger was clearly decided in the context of an expropriationin which the federal Crown
was also the expropriaing authority. In the present case, Justice Uri€'s reasons are even more
compelling because Canada was not required to balance competing interests asit wasin Kruger. It
was merely required to discharge its duties as fiduciary, and it did so by acting in the bed interests
of the Band throughout the entire negotiation process.

In summary, we concludethat thereis simply no evidence that the IAB pursued any interest
other than that of the Band. Moreover, we have no hesitation in finding that, in this case, Canada' s
representatives acted honestly, prudently, and for the benefit of the Ed River Band. Accordingly,
although the Band suffered hardships in the course of achieving a settlement, these were not the
product of abreach of fiduciary duty or an abdication of the Crown’ sresponsibilities. We find that
Canada’ s conduct in the course of these negotiations was in no way “tainted,” as contemplated in
Apsassin, such that it would be unsafe to rely on the 1970 agreement as an expression of the Band's
trueunderstanding and intention. Therefore, in theabsence of compelling evidencethat theBand did
not fully understand the nature of the 1970 agreement or that the Crown’ s conduct somehow tainted

thedealings, theintenti on-basead approach enunciated by Gonthier Jin Apsassinmust prevail because

313 Kruger v. The Queen, [1985] 3 CNLR 15 at 51 (Fed. CA per UrieJA). Emphasis added.
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“thelaw treats Aboriginal peoplesasautonomousactorswith respect to the acquisitionand surrender

of their lands, and for this reason, their decisions must be respected and honoured.”3*

WhereaBand Has Ceded or Abnegated Its Power to Decide
In Apsassin, McLachlin J, in arriving at her conclusion that the appellant bands had not abnegated
their power to decide whether to surrender reserve land, took note of the following facts, as found

by the trial judge:

2. That they had discussed the matter previously on at least three formal
meetings [sic] where representaives of the Department were present;

4. That, at the surrender meeting itself, the matter was fully discussed both
between thelndiansand with the departmental representativesprevioustothesigning
of the actual surrender;

5. That [Crown representatives had not] attempted to influence the plaintiffs
either previously or during the surrender meeting but that, onthe contrary, the matter
seems to have been dealt with most conscientiousy by the departmental
representatives concerned;

6. That Mr. Grew [the local Indian agent] fully explained to the Indians the
consequences of asurrender . . 3

Accordingly, in McLachlin J's view, the balance between the Band's autonomy and the
Crown’ s protective obligation did not demand that Canada make a decision on behalf of the Band.
Rather, Canadawas required to provide the Band with the necessary tools and information to make
the decision itself. Based on the fads before the trial judge, McLachlin Jfound that the Crown had
discharged this obligation.

We find that, on the fects before us, we must arrive at the same conclusion. There is no
evidence that theBand Council was in a position that rendered it unable to make a decision about

the dam project. Instead, as already described above, we find that the Council was a capable and

314 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),

[1996] 2 CNLR 25 at 31 (SCC).
315 Blueberry River Indian Band v. Canada (Minister of Indian Affairs and Northern D evelopment),
[1995] 4 SCR 344.
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persistent advocate of itsown rightsand interests. Any decisionsmadewere genuinely itsown, even
though they were made with the assistance of the |AB and others. Therefore, we conclude tha the
Band did not cede or abnegate its power to make decisions with respect to the use or disposition of

itsreserve land.

Duty of the Crown to Prevent an Improvident or Exploitative Transaction

We have previously considered the Band' s position as a negotiator and a party with regard to the
procedural aspects of the transaction. The final ground which we must consider is the substantive
result of the settlement. As described above, the Governor in Council has an obligation to reject a
deal that is“foolish, improvident or exploitative,” regardless of any consent given to it by aBand.
In essence, thisobligation, arising from the Crown’ s protectiverole towards Indian Bands, requires
the Minister of Indian Affairs or the Governor in Council, as the case may be to refuse consent to
adeal that isfoolish, improvident, or otherwise exploitative.

To determine whether consent was properly given to this transaction, we must determine
whether, given the circumstances, the consideration flowing to the Band as a result of the 1970
agreement was inadequate when viewed from the perspedive of the Band a the time. The First
Nation has submitted that it was inadequate, and relies on two grounds: first, that employment was
not a term of the 1970 agreement, and, second, that compensation was limited in the 1963 Band
Council Resolutionto sevenyears losses. The First Nation hasal so pointed to theterms of the 1995
agreement as evidence that the 1970 agreement was inadequéae.

For itspart, Canadasubmitsthat the compensation ultimately providedinthe 1970 agreement
was adequate to compensate the Band for the lossesto itsfishery and for the use of theland, and that
no evidence has been advanced that the amounts agreed to were unreasonable.

To assess these positions, we find it necessary to compare the various proposals. In doing
soinTable 1, wealsotake note of the fact that these negotiations never contemplated a straight cash
settlement, but instead consisted of various proposals of land exchange, employment, devel opment

opportunities, cash, and reversionary interestsin land.
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It is clear that the 1970 agreement resulted in afar higher cash settlement to the Band than
that contemplated by the 1963 Band Council Resolution. As submitted by the First Nation, the fact
that a higher amount was ultimately paid to the Band under the terms of the 1970 agreement is not
necessarily conclusive evidence that the amounts agreed to by the Band were not exploitéive. This
guestion, however, can be determined by considering Dr Medcof’s analysis of the losses to the

fishery as a solid basis for comparison.
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Tablel
Comparison of Termsin the 1963 Band Council Resolution and the 1970 Agr eement
Terms 1963 Band Council Resolution 1970 Agreement
Land $4000 for + 49 acres (+$81/acre) $15,000 for +115 acres (+130.00/acre)
Compensation Loss of clams to be compensated at the $25,000 for damage, injury, and |osses caused
for Damages rate of $1.50 per pail reduction intotal by erection and operation of dam, water
clam harvest x 7 (years) x ¥z (representing supply system, and Eel River headpond
the Band’ s ¥z interest in the total clam
fishery), to a maximum of $50,000
Pumpage fee None One-time payment of $9,591.12 plus annual
payment for water pumped of at |east
$10,000, but not to exceed $27,375, for 20
years ($200,000 to $547,500)
Type of Expropriation Section 28(2) permit for pipeline pumphouse,
transfer and accessroad and expropriation of
headpond (reversionary interest to all land)
Employment For every male Indian who obtained full- None
provisions time permanent employment, the
compensation for damage to the fishery
would be reduced by 5 per cent
Other Feasibility study to create trout fishing Band retains right to erect and maintain a
pool to attract tourists commercial marina on reserve lands adjacent
to headpond
Total cash Maximum of $54,000; no reversionary $249,591.12 to 597,091.12, with reversionary
interest in any land interest to all of the land

In 1963, the parties agreed that it was necessary to havethe Band’ s actual |osses assessed by
an expert in the field because it was unclear whether the dam would affect thefishery or, if it did,
in what way. Accordingly, it would have been imprudent for the parties to tie themselves down to
afigure without an assessment of the actual losses. For this reason, it was agreed that Dr Medcof,
with the assistance of his staff, would conduct this assessment. Although it has been submitted that
Dr Medcof “angered” the Band by some of hisinitial assumptions,*® it has not been argued before
usthat Dr Medcof was anything other than an objective expertin thefield. Indeed, given the personal
commentshe added to hisfinal survey, on which the Band relies, wefind that Dr M edcof was solely

316 Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 28.
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motivated to provide areport that fairly and fully recognized the Band’ sreal losses. The adequacy
of compensation provided for in the 1970 agreement can, at least to some extent, be assessed by
reference to his surveys, on which the partiesrelied.

In the surveys submitted by Dr Medcof, he wrote that he had been asked to make two
findings: whether any reduction in the clam harvest was the direct result of the damming of the Eel
River, and “thefaires assessment” of thelosses sustai ned by the Indian fishery.*” He concluded that
the losses he identified were the diredt result of the dam. In providing an answer to the second
guestion, he noted that there were four poss ble ways to calculate the Band’ s losses, ranging from
742 pailsto 10,094 pails (both figuresincluding the seven-year factor). Thelast figure,in hisview,
was the fairest because, rather than starting from the pre-dam presumption that Indians constituted
half of the users of the fishery, it embodied the actud |osses suffered by the Band. Because of a
number of factors, including the increase in non-Indian fishers in the area, this loss was, in fact,
approximately 70 per cent of the pre-dam landings taken by the Band, a loss represented by the
10,094 pails.

A quick calculation shows that 10,094 pails at $1.50 per pail is $15,141.00. The 1970
agreement provides for $25,000. On the face of it, the 1970 agreement exceeds the amount that
would have been arrived at following Dr Medcof’ s calculations. Even if it were assumed that the
average pre-dam annual income wastotally lost (which was not Dr Medcof’ s projection, since he
viewed it aslikdy that landings would continue at an averageof 620 pailsper year), thefigurewould
be $21,651.

The Band has submitted, however, that the lack of fairness and equity in the compensation
provided for in the 1970 agreement is “best articulated” by Dr Medcof’s confidential comments
attached to his fina clam survey.®® It will be recalled that Dr Medcof was of the opinion that the

1963 Band Council Resolution favoured the interests of the town over the Band' s in three ways:

s J.C.Medcof, FisheriesResearch Board,Biol ogicd Station, St Andrews, NB, “Third Survey of Eel River
Cove, N.B., Soft-Shell Clam (Mya arenaria) Population,” November 1967 (ICC Exhibit 2, tab 20), p. 41.

818 Submssionson Behalf of the Eel River Bar First Nation, February 13, 1987, p. 36.
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(1) The town was to get an advantage and benefit; the Indian Band was to get only
conditional compensation for possible losses. (2) The town's benefit was to be
indefinitely continuing; thelndians’ compensation wasto be partial and wasto cover
only sevenyeas possiblelosses. (3) Thedollar value of thetown’ sinvestment inthe
dam would be expected to increase when dollar values of real estate increased,
whereasthe per-pail pricefor clams ($1.50) was fixed in the terms of the contract.>*

Starting with thelast concernfirst, wenotethat, by thetimeDr Medcof conducted his survey,
the per-pail price of clams had risen 50 per cent to $2.25. The value of 10,094 pails at $2.25 per pail
is$22,711.50. As noted above, the 1970 agreement provided for $25,000 in compensation.

Second, Dr Medcof considered it to be unfair that the Band was receiving compensation for
only seven years' losses, while the town would receive an indefinitely continuing benefit. The
aspiration of the parties at the time was to substitute permanent industrial employment for male
members of the Band for the income derived from the clam fishery. Whethe as aresult of systemic
discrimination, high unemployment, or any of the other factorswe havereferred to above, jobswere
not provided for Band members. Thisfact by itself does not mean that Canada’ sfiduciary obligation
was not discharged. What it did mean, however, was that the Band was left with asignificantly
reduced fishery and no jobs to replaceit. Having said that, it was not patently unreasonable for the
parties to limit compensation for lost income to seven years because they likely assumed that it
would take up to seven yearsfor members of the Band to find alternaive sources of employment to
replacetheir lost income from thefishery. In any event, it is not reasonable to expect compensation
for lost income to continue indefinitely because such an arrangement would provide little or no
incentive for indviduals to mitigate their damages by seeking alternative sources of employment.

In the final analysis, Dr Medcof’ s concerns about the inequities of the 1963 Band Council
Resol ution were effectively accounted for in the 1970 agreement. In addition to the $25,000 lump
sum, the 1970 agreement provides for a yearly pumpage fee of between $10,000 and $27,375,
depending on the amount of water pumped out of the reservoir. That is, the Band received alasting

benefit that wasdirectly tied to the benefit that would enureto the town in the form of water pumped

819 J.C. Medcof, Assistant Director, Fisheries Research Board, Biological Station, St Andrews, NB, to

F.B.McKinnon, Regional Supervisor, Indian AffairsBranch, Amherst,NS, December 27, 1967, DIAND file 271/31-5-
13-3-1, vol. 1 (ICC Documents, p. 323).
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fromthe Eel River headpond.*® In so concluding, wedo not rely on the “improvements’ asbetween
the 1970 agreement and the 1963 Band Council Resolution as demonstrating that the 1970
agreement was not exploitative. Instead, we rely on the yardstick provided by the objective
determination of the Fisheries Research Board through Dr Medcof.

The First Nation has submitted that, because the 1970 agreement did not provide for any
employment for its members, itwas exploitative. Wecannot agree. In our view, the historical record
makesit clear that, by the end of the difficult negotiations, neither the Band nor Canadawasinclined
torely oneither thetown or the provinceto provide any employment for members of theBand. Their
experience with the town was bitter and eventudly prompted a desire on the pat of the Band to
“seek full compensation for their losses.” We do not find anything exploitative in this approach.
Indeed, it appears to havebeen areasonable and prudent response to the intractability of the town.

Although our commentsin this section focus on the substance of the deal struck in 1970, we
also must comment briefly on the process immediately preceding the condusion of the agreement.
The First Nation has submitted that, when Canada discovered, on January 23, 1970, Wallace
LaBillois's direct communication with the Chairman of the NBWA that the Band wished to have
no further negotiations, but wished, instead, to concl ude the transacti oni mmediatel y, Canadashould
have been alert to the possibility of exploitation.®® In our view, it was. In their review of the
proposed agreement, Canada srepresentativesidentified three concerns: theadequacy of therelease
clause; the nature of the access to reserveland that would be permitted tothe NBWA’sworke's to
mai ntainthe pipeline; and thefact that, although water had already been pumped out of thereservoir,
the Band was not going to receive compensation under the annual pumpagefee clause.

Although the Band was no doubt exasperated with the process and anxious to conclude the
agreement so it could receive some compensation after so many years, Canada was not prepared to
accept the agreement without resolving these concerns. It isal so truethat the NBWA wasbargaining
hard and proved unwilling to accept some of the changes sought by Canada. Canada, as afiduciary

faced with asituation whereitsbeneficiary sought immediately to sign the agreement, and wherethe

820 The notes of the meeting held on June 21, 1968, al so suggest that the pumpage fee wasintended to be

linked to the loss of annual income: “clams fish etc.” iswritten next to “0.5 per thousand gal” (ICC, Exhibit 3, p. 10).

821 Submissions on Behalf of the Eel River Bar First Nation, February 13, 1997, p. 58.
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other party was proving difficult, slowed the process down and sought to resolve its own concerns
before accepting the agreement. Wefind that this conduct was prudent and reasonable on Canada' s
part.

After a thorough review of the circumstances leading up to the signing of the 1970
agreement, we conclude that the compensation package negotiated and recaved by the Band did not
constitutean improvident or exploitative transaction. The negotiations were protracted and various
proposalsfor compensation were put forward by all parties, including the Band. All apparent heads
of damage were considered during the course of negotiations and, although compensation was not
provided to the Band in the form of employment, the annual pumping fee provided a substantial and
lasting benefit to the Band. At the end of the day, the Band Council decided to sign the 1970
agreement after amature consideration of its options, and it was not for the Crown to substitute its
own decisionfor that of the Band’ sunlessthe deal was considered to be exploitative. For thereasons
stated above, we conclude that the terms of the 1970 agreement were not foolish, improvident, or

otherwise exploitative.



PART V
CONCLUSIONS AND RECOMMENDATION

CONCLUSIONS

The Commission has been asked to inquireinto and report on whether the Government of Canada
properly rejected the specific claim submitted by the Eel River Bar First Nation. To determine
whether or not the claim discloses an outstanding lawful obligation owed by Canada to the First
Nation, we addressed theissues under three sections. Thefirst dealt with the nature and extent of the
First Nation’s fishing rights and whether construction of the dam infringed upon those rights. The
second considered whether the Crown breached its statutory obligations under the Indian Act by
granting aletter-permit and by consenting to the expropriationof the Eel River reservelandsin 1970.
Findly, we considered the nature and extent of the Crown’ sfiduciary obligationson thefactsof this
case.

Our findings are summarized below.

Issue 1 NATURE AND EXTENT OF FISHING RIGHTS
The Treaty of 1779 guaranteed that the Micmac Indians would have the right to remain“ Quiet and
Free from any molestation of any of His Majesty’s Troops or other his good Subjects in their
Hunting and Fishing.” It was not disputed that members of the First Nation were entitledto exercise
fishing rights in and around the Eel River Bar Reserve & their ancestors have since time
immemorial. Without further evidence and submissions on the historical context of the Treaty of
1779, however, the Commission cannot make any definitive findings on the nature and scope of the
First Nation’s treaty rights, or on whether the 1807 Order in Council establishing the reserve
modified or placed any limitations upon the exercise of these rights. Nevertheless, the evidence
supportsafinding that the Hrst Nation’ streay fishing rightswereinfringed upon by the construdion
of the dam on the Eel River in 1963 because it interfered with the right to fish free from any
interference on the part of the Crown.

We acknowledge and agree with the First Nation’s submissions on the significance of its
hunting and fishing rights and accept that the treaty was intended to protect a livelihood that had

sustained the First Nation since time immemorial. The First Nation’s traditional practices and
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reliance on the fishery were protected by the Treaty of 1779, and it isour view that it was entitled
to compensation for the infringement upon its treaty rights and damages caused to its source of
livelihood.

In 1970, the Band Council entered into an agreement that provided compensation for
“damages and | osses suffered by the Indians asaresult of the erection of the dam and creation of the
headpond by the Town of Dahousie.” This compensation was in recognition of the fad that
“construction of the dam and reservoir diminished the quantities of fish, shellfish, waterfowl, and
other natural resources which were traditionally available to the Indians.” Thereisno basisin law
for the Commission to condude that the Firg Nation’ streaty rightswereinviolate and, in any event,
it is always open to a First Nation to negotiate a settlement to compensate it for a breach or
infringement of treaty fishing rights. Although the First Nation did not recei veany compensationfor
the infringement of itstreaty rights until 1970, the agreement entered into with the New Brunswick
Water Authority was intended to compensate it for the damages caused to its fishery.

Therefore, we concludethat thereisno outstanding lawful obligation owed by Canadato the
First Nation on the basis of a breach of treaty. In view of these findings, it is not necessary for the
Commission to determi ne whether the First Nation had any riparian rights in addition to its treaty

rights to fish in the waters adjacent to the reserve.

| SSUE 2 AUTHORITY FORPERMIT AND EXPROPRIATION OF EEL RIVER RESERVE LAND
Section 28(2) and 1970 L etter -Permit

In light of arecent decision of the Supreme Court of Canada, we find that the 1970 letter-permit
granting the use and occupation of 4.71 acres of reserve land for the purposesof a pumping station,
pipeline right of way, and access road was properly issued by the Minister of Indian Affairs under
the authority of section 28(2) of the Indian Act. The permit was for an indefinite but clearly
ascertai nableand justiciable period of time. Theinterest inland granted was not of such anature that
it required the consent of the entire Band membershipin accordance with the surrender provisions
of the Act.
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Section 35 Expropriaion of the Headpond

With respect to the expropriation of 61.57 acres of reserve land for the headpond in 1970, the
wording of the Order in Council and the surrounding circumstances support a finding that the
Governor in Council authorized thetransfer of administration of reservelandto the Province of New
Brunswick under section 35(3) in lieu of the province having to take the lands without the consent
of the Band pursuant to the procedures of the New Brunswick Expropriation Act. The provincewas
“empowered” to expropriate theland in question becauseit fell within the definition of a*“public
work,” and the dominant purpose of thework wasto promote economic activity and job creation in
the general publicinterest. Sincethiswas ataking pursuant to section 35(3), it was not necessary for
thefederal or the provincial Crownto comply with the proceduresfor acompul sory taking as set out
in the Expropriation Act.

Wedo not accept theassertion that, because the Band consented to the expropriation, neither
the provincial nor thefederal Crown could exercisetheir expropriation powers. Section 35(3) of the
Indian Act conferred on the Governor in Council a broad discretion to consent to the transfer of
reserveland to the provincein lieu of theland being taken without the Band' s consent subject to the
terms contained in the 1970 agreement. Because the Band consented to the expropriation of reserve
land subject to the payment of compensaion agreed to between the Band and the NBWA, the
transfer of land was authorized by the Governor in Council under section 35(3) rather than section
35(1), and there was no need to trigger the procedural requirements of the Expropriation Act.
Furthermore, even though the Band Council consented to the use of expropriation powers under
section 35 and agreed to a negotiated settlement on compensation for the land taken, this does not
alter the fact that thiswas essentially acompulsory taking of land. There was always the possibility
that the Governor in Council might consent to the expropriation under section 35(1) if theBand did
not reach an agreement with the town or the NBWA. The reality of the situation was that the
negotiations proceeded in the shadow of a possible expropriation of the land if the Band did not
consent to the construction of the dam. Finally, compliance with the surrender provisions of the
Indian Act is not required when reserve lands are expropriated under section 35, because the
surrender provision under section 37 must be read in conjunction with and subject to other

provisions of the Indian Act.
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Trespass and Delay from 1963 to 1970

In 1963, the Town of Dalhousie built the dam on the Eel River reserveand flooded additional lands
without any specific authority to do so until 1970, when the headpond was expropriated and aletter-
permit was granted to the NBWA for the pumping station, pipelineright of way, and access road to
maintain the Eel River water supply system. No compensation was paid for the use and occupation
of thereserve land until 1970.

In our view, the sections of the Indian Act governing the use and occupation of reserveland
or itsdisposition to non-Indians must be interpreted in such away asto badance aband’ s autonomy
against the Crown’ s supervisory and protective role. According to recent decisionsof the Supreme
Court of Canada, the purpose of the requirement of the Crown’ s approval in the case of a surrender
under section 37 or asection 28(2) permit isto ensurethat al transactionsinvolving reserveland are
approved by the band and the Minister or the Governor in Council, as the case may be, to prevent
the band from being exploited. If useand occupation of reserve landsthrough meansother than those
specified in the Indian Act, including uses allowed solely by theband, were sanctioned, the Crown
would be released from its protective responsibility contrary to the intent of thelndian Act and the
policy that underlies it. Accordingly, unless the use and occupation has been authorized by the
Crown in one of the forms contemplated by the Act — surrender, expropriation, or permit — theuse
and occupation of reserve land is contrary to the Act.

Therefore, the consent or agreement of the Eel River Band, asexpressed in the 1963 Band
Council, isvoid because no permit wasissued by the Minister under section 28(2) asrequired. This
state of affairsremained the same until September 1968, when the Minister of Indian Affairsissued
aone-year permit allowing the NBWA accessto theland to carry out certan worksinrelationto the
dam and water supply system. At this point, the NBWA had the proper authority to use and occupy
the land for these purposes. The reserve lands flooded by the headpond, however, continued to be
in a state of trespass until they were expropriated in 1970.

We find, therefore, that there was a trespass on reserve land from 1963 to 1970, the extent
of which was narrowed by the 1968 permit. We are, however, unable to conclude that any
outstanding lawful obligation necessarily flows from this trespass because the 1970 agreement was

intended to compensate the Eel River Band for itslosses and damages arising from the construction
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of the dam. Whether the Crown fulfilled its fiduciary duties to the Eel River Band during the
negotiations leading up to the 1970 agreement, and whether the Band received fair and equitable

compensation for its losses, are separate questions.

I ssue 3 FiDuCIARY OBLIGATIONSOF THE CROWN

Recent decisions of the Supreme Court of Canadastate that regard must be had to thetwin principles
of autonomy and protection when dealing with thedisposition of Indian interests in reserve land.
Although the Crown has a statutory and fiduciary duty to protect Indian bands from the unlawful
alienation and disposition of reserveland, the relative autonomy of theband to make decisionswith
respect to its land and resources must aso be promoted and respected. Depending on the nature of
therightsgranted, different |level sof autonomy and protection will apply between theCrown and the
band involved in the proposed transaction.

On the facts of this case, we conclude that Canada properly discharged its fiduciary
obligationsto the Eel River Band for the following reasons. First, the Band Council waswell aware
of the nature of the dealings surrounding the dam and the implications of the transaction. When the
town first proposed to construct the dam near the mouth of the Eel River, the Band opposed the
selection of that site on the grounds that this location would damage the clam beds and reducethe
income of Band memberswho relied on the dam harvest to make a living. When a site further
upstream was sel ected, however, the Band Council indicated that it would agree to the construction
of the dam if the town and local industries provided employment opportunities for its members to
replace the lost income that would result from the reduction in clam harvests. There is ample
evidence that, for whatever reason, whether it was alack of effort, systemic discrimination, or
conditionstotally beyond the control of the parties to the contract, employment for Band members
was never obtained in any meaningful way, despite the commitments made by the Town of
Dahousiein 1963. Neverthd ess, protracted negotiationsbeween theBand, Canada and the NBWA
culminated in the 1970 agreement, which provided for payment of a substantial amount of
compensation to the Band. In lieu of employment opportunities, it is significant that the Band
obtained acommitment from the NBWA that it would pay an annual fee for water pumped and that
the agreement would be subject to renegotiation ater 20 yeas.
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Second, there is no evidence that Indian Affairs officials tainted the dealings in such a
manner that it would be unsafe torely on the Band’ s understanding and intention. The dealingsin
this case were initiated not by the Band or by Canada, but by the Province of New Brunswick and
by the Town of Dalhousie. From the time that construction of the dam was first proposed in 1962
until the negotiations culminated in the signing of the 1970 agreement, Indian Affairsofficialsacted
consistently and persistently to protect the Band's interests. Throughout these protracted
negotiations, Indian Affairsofficialsacted asarti cul ate and forceful advocateson behalf of the Band.
Sincethereisno evidence of an actual corflict of interest between Canada and the Band on thefacts
before us, Canadawasunder no obligation toprovideindependent legal adviceto the Band to ensure
that the latter’ sinterests were properly represented. Canada’ s obligation was to advise and inform
the Band of the nature and foreseeable consequences of the transaction. To fulfil this obligation,
Indian Affairs sought and obtained legal and technical advice on behalf of the Band and actedin a
responsibleand prudent manner throughout the negotiations. Moreover, the Band was aware that it
could seek independent legal advice, but chose not to for reasonsthat are not entirely clear from the
record.

Third, there is no evidence that the Band effectively abnegated or ceded its power to make
decisionswith respect to the dam project and the compensation offered by the town and theNBWA.
Although Indian Affars was involved in various aspeds of the negotidions and did retain
independent technical assistance to determine the effect of the dam on the clam harvest and the
extent of the Band’ slosses, the evidence demonstratesthat the Band’ s representativeswere capable
and persistent advocates of its own rights and interests. Since the Band made its own decisions,
albeit with the assistance of the Indian Affairs Branch and others, the Commission must uphold the
guiding principle that the autonomous decisions of the Band are to be honoured and respected.

Fourth, there is no evidence that the 1970 agreement represented a foolish, improvident, or
exploitative transaction which should not have been approved by the Minister of Indian Affairsand
the Governor in Coundl. The compensation negotiations never contemplaed a straight cash
settlement, but instead consisted of various proposals of land exchange, employment, devel opment
opportunities, cash, and reversionary interestsin land. In arriving at afinal settlement in 1970, the

parties relied to a large extent on the expert advice of Dr Medcof, who was solely motivated to
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provide areport that farly and fully recognized the Band’ slosses. Using Dr Medcof’ s surveysasa
measure of the adequacy of compensation provided for in the 1970 agreement, the Commission
concludes that the agreement was not exploitative. Given the town’s unwillingness to provide
employment to members of the Band, it was not unreasonabl e for the Band and Canadato focustheir
efforts on other forms of compensation, such as the pumping fee, as an alternative means of
compensating the Band for its losses. Finally, in the days just before the deal was closed, even
though the Band soughtimmediately to sign the agreement, Indian Affairs slowed the processdown
and indicated that it would not approvethefinal deal until concernsit had over certain aspects of the
draft agreement had been resolved.

In conclusion, we have found that the Band fully understood the nature and consequences
of the establishment of the dam and the provisions of the 1970 agreement, and that there was no
evidence of any tainted dealings on the part of Canada’ s officials during the negotiations. We have
also found that there was no aspect of the relationship between Canada and the Band to support the
argument that the Band ceded or abnegated its power to decide & any stage of the negotiations.
Findly, we have concluded that the settlement reached in the 1970 agreement cannot be
characterized asfoolish, improvident, or exploitative such that the Minister of Indian Affairsand the
Governor in Council should not have approved the transaction and authorized the section 28(2)
permit and the expropriation of the headpond under section 35. Accordingly, wefind thatthe Crown
discharged itsfiduciary obligations to the Eel River Bar Frst Nation.

Having said that, thereis no question inour mindsthat the negotiations surrounding the dam
were very difficult. The protracted natureof these negotigtions resulted in great hardship for many
members of the First Nation who relied on the clamsfor food and as ameans of supplementing their
incomes. In 1963, the Band agreed to allow construction of the dam to proceed in good faith on the
assumption that the town and the NBWA would fulfil their respective obligations, paticularly with
regard to employment for membersof the Band. Although the dam did have an adverse effect onthe
clams, as anticipated by the Band, the town and the NBWA did not fulfil their promises and no
compensation was paid to the Band for itslasses or the use of itslands until 1970. These hardships,
however, were not the reault of any dereliction of duty on the part of the Indian Affairs Branch or

its agents. We find that, throughout the course of negoti ations, the IAB and its agents conducted
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themselves properly, acted as articulate and forceful spokespersons on behalf of the Band, and did

not al ow themsd ves to be compromised in any way.
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RECOMMENDATION
Based on a thorough consideration of the facts and law in relation to this claim, we find that the
evidence before us does not support afinding that Canada owes an outstanding lawful obligation to

the Eel River Bar First Nation. Accordingly, we recommend:

That the Ed River Bar Firg Nation’s claim not be accepted for negotiation under
Canada’s Specific Claims Policy.

For THE INDIAN CLAIMS COMMISSION

Daniel J. Bellegarde Roger Augustine Aurélien Gill
Commission Co-Chair Commissioner Commissioner

Dated this 18" day of December, 1997
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EEL RIVERBARFIRST NATION INQUIRY

Request that Commission conduct inquiry September 19, 1995
Planning conferences (2) December 14, 1995, and February 27, 1996
Community sessions (2) April 23, 1996, and July 11, 1996

Two community sessions were held. At the first, held on April 23, 1996, the Commission
heard from Chief Everett Martin, Elders Margaret LaBillois, Marion LaBillois, Richard
Simonson, Hubert LaBillois, Peter Simonson, Earl LaBillois, Mary McBain, Afred Narvie,
LeonardLaBillois, Gordon LaBilla's, RebeccalLaBillois,and Howard LaBillois. The second
session was held on July 11, 1996, at which time the Commission heard from Wallace
LaBillois.

Oral Session February 20, 1997

Content of the formal record

The formal record for the Eel River Bar First Nation Inquiry into the Eel River Dam Claim
consists of the following materials

. 23 exhibitstendered during theinquiry, including thedocumentary record (3 volumes
of documents with amnotated index)

. written submissions from counsel for the Eel River Bar First Nation and counse! for
Canada
. transcripts from community sessions and oral submissions (3 volumes)

The Report of the Commisson and letters of transmittal to the paties will complete the
forma record of thisInquiry.
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Treaty Entered into with - thelndians of Nova Scotia
from Cape Tormentine to the Bay de Chaleurs, 22 Sept. 1779

Whereas in May and July last a number of Indiansat the Instigation of the Kings disaffedted Subjects did
Plunder and Rob Wm. John Cort and several other of the English Inhabitants at Mirimichy of the principal
part of their Effectsin Which transaction, we the undersgned Indians had no conscience, but neverthel ess
do blame ourselves, for not having exerted our Abilitys more Effectually than We did to prevent it, being
now greatly distressed and at a loss for the necessary supplys to keep us from the Inclemancy of the
approaching Winter and to Enable us to Subsist our familys. And Whereas Captaine Augugdus Gervey
commander of His Magjesty’s Sloop Viper did in July last (to prevent further mischief) seize upon the
Mirimichy River, Sixteen of the said Indians one of which waskilled, Threerel eased and Twel ve of the most
Atrocious have been carried to Quebec, to bedealt with, asHisMgjesty’ sGovernment of thisProvince, shall
in future Direct, which measures We hope will tend to restore Peace and good order inthat Neighbourhood.

Be it Known to all Men That we John Julien, Chief; Antoine Arueau Captain, Francis Julien and
ThomasDewagonisde Councillorsof Mirimichy, and also Representativesof, and Authorized by, thelndians
of Pagumske and Restigousche, Michael Chidf, L ouisAugustine Cobaise, Francis Joseph Aruiph, Captains,
Antoines and Guiassance Gabalier Councillors of Richebouctou, and Thomas Tauros Lose and
Representatives of the Chief of Jedyac, do for ourselves and in behalf on the several Tribes of Mickmack
Indians before mentioned and all athers residing between Cape Tormentine and the Bay DeChaleursin the
Gulph of St. Lawrence inclusive, Solemnly Promise and engage to and with - Michael Francklin Esg. The
Kings Superintendant of Indian Affairsin Nova Scotia.

That we will behave Quiely and Peaceably towardsall his Majesty King George’ s good Subjects
treating these upon every occasion in an honest friendly and Brothely manner.

That we will at the Hazard of our Lives defend and Protect to the utmost of our power, the Traders
and Inhabitants and their merchandize and Effects who are or may be settled on the Rivers Bays and Sea
Coasts within the forementioned District against all the Enemys of His Majesty King George Whether
French, Rebells or Indians.

That Wewill wherever it shall be required apprehend and deliver into the Hands of the said Mr. V.
Francklin, to be dealt with according to his Deserts, any Indian or other person who shall attempt to Disturb
the Peace and Tranquility of the said District.

That we will not hold any corregpondence or Intercourse with John Allan, or any other Rebell or
Enemy to King George, let his nation or Country be what it will.

That we will use our best Endeavours to prevail with all other our Mickmack Brethern throughout
the other parts of the Province, to come into the like measures with us for their several Districts.

And We do also by these presents for ourselves, and in behalf of our Several Constituents hereby
review, Ratify and Confirm all former Treatys, enteredinto by us, or any of usor these heretofore with the
late Governor Lanvrence, and ather His Mgesty King Georges Governors who have succeeded him inthe
command of this province.

In consideration of the true performance of theforegoing Articles, on the part of thelndians Affairs
doth hereby Promise in behalf of government:

That the said Indiansand their Constituents shall remain inthe Districts before mentioned
Quiet and Free from any mdestation of any of His Maesty’s Troops or other his good
Subjectsin their Hunti ng and Fishing.

That immediate measuresshall be taken to cause Tradersto supply them with Ammunition,
clothing and other necessary stores in exchange for their Furrs and other commoditys. In



Eel River Bar First Nation Inquiry 153

Witness whereof we the above mentioned have interchangeally set our hands and Seal s at
Windsor in Nova Scotia this Twenty second day of September 1779.
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, THIE AGREEMENT made in triplicate this duwy of
ﬁ :

WA oalD. 1098 .

ELTWEEF : KB HRUMSWICK WATER ANTHHRILT,
5 bady aoerporata veder ned by
virtun of the lawa of *the
Provines of Now Branswiak,
having its hesd offdce in tha
Gty 0f Fredericton and
Frovince aforcssid, herein-
after palareed to a5 the
Thgthority!,

OF THE FIEST FART,

AN THE CoOURCIL OF THE EEL REVER
BAHD, Zel Piwver Indian Ressrwvs
Fucber 3, at Bal Biver, Hew
Bruaswlch, hersinafter peforred
Lo as "hhe Gal River Dand™,

o THE SECOHD FART,

ARD HER MAFESEY THE QUECEH IH LKIGET
0F CAHADA, as mepogsented herein
by Lhe Hlolster of Indian
AfFairs aod Henthorn Develepoent,
herainafter referdsd to ae
lanada™,

0F TeE THIRD PART.

VHEREAS the Town of Dalbousis, during the years 19463

ond L4964, consfructed the Seol River dam;

HHD WHEREAS the dpe wns erocbed Lo such & manner that it
andd the resultant headpond eosccached upen landes of £he Rant and

Llees Ingd ans;

ANTH WHEEEAS +he AuGhority proposes to DECoEs SACCoESnT
in title and interest te the Town of Dalhovsle concerming the
speration ond maiatenance of the dam, Bepdpend and water supply

zystem created by the Tewo of Dalhomsdc;

AN WEEREAS the Autherity i3 dosireus of raizdiog The
Level of the hesdgond So nins Feot goedetic slevation sbdoh will
necessitate the somiszitien of o1l langds of Che Bel River Baod
whiel wil)l pe inondated by the waters of the hoadpond of the Eel

Bdser dam;

bfesdaot, ndlne s
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AT WIEREAS the hubhority wishes to compessate the Eel
Fiver Band for donsges end loases suflared oy the Indiane am a
resule of che orsction of Tthe dae and crceticn of the hosdpond
by the Town of Dalhousie amd to furthor compensste Che Eal River
Band and Indians for lossed snd danagss Lhat may be suffered as &
resalt of the rai#ing of thoe =ater léevol to ming feet gZeodebic

elovation;

KD WHEREAS +he Ruthority recognizes thit the construction
af the dam =od the reservolr has dimiedshed the guantitiag of fish,
sncllidah, waterfauwl, and sther astiral resgurces shlch were

traditionnlly svailable to the Indiane;

AND WHEEEAS the Authority wishee So asquire from Caneda
and the Gel Eiver Bang all thas laod whdch will be flooded to a
Lewel of nine Foob goedstle clevation by the headpond of the
Erl Riwer dac and accesa over The Land sccopied By the rosd lexding

ta tho sadd dam;

AND WHEREAS the Authority alsc ciskheo to acquire an
wagemont in & strip of land adjacent o the cxisting Yeow Brunswiok
Internstional Faper Company pipcline right-efeway for the purpose
of establishirg therson s pipelinc and pusphouss;

AHD WHEREAS the Lol River Daod and Cannda heve sgrood to
take the necessary steps to trassfor the adeinistration pnd comtrol
of ©he lands to be subject 4o [losding and the grant of as esscment

te tha Water Authoritly.

B0W ITHEREFDRE for aod in comgideration of the mutual
covensnts and Agrecacnts heérein conCained Che parties heveto
covenant snd ageee ac lollowe:

L Cansda will obtaim the sseacsary appreval of the Bel
Biver Band to aliow Canada to trensfer as expaditionsly as poesible

the ndministration snd contrel of theese Landg sz shevn aublined
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in red on Plan & hereto attached to Her Majesty the Queesn in rdght
of the Prowvines of New Brunswvick ae representod by the Minister of

Hatural ReSouross.

2. Canpds sheall wable all necesaary arrangements to make

45 axpedilbiously as possible A grant of csgemeat ta Lhe Authority
ower Lhosse lands shewn outlined in orange om Flan & hereto atbached
for the purposs of constructing, wmeintaining and cperating an

accans copd, & water pipeline, and o pamplng station,

3. In conslderstion of the transfer of the adsdiniatratdon
and contral of the loada nencionsd En section 1 god the grant
of pasement mentioned Ln sectien £ the Abherity shall make the

{following payments to Canada an behalf of the Zal Ehives Laned &F

Indiang:
(&) the sum of $1L5,000.00 azpen the signing of this
RETEEmENE ;
(L) an annwal Swa o be delepmined by referenco o the
woluws of water pmmged out of the Eel River 4o headpond
by tha Apthority in gecerdance With Che formula
astablished under seotion &,

i Tt is vaderstocd and sagroed that Che annual payesas to

be made Ly She Auwbhority ta the Eel Fiver Gand fn accordanos with
clause {b) of ssctlien 3 fo asz Tellows:
(a) one-half gent per L,000 0.2, gaullons pumpod fros
the Eel River headpond and the Egl Biver Ly Ll Authoritys
(B} *he swomal sua ealoulated in gecordance with clauwse [a)
shall be pavable on a guarberly basis bassd onm = jpear
which beginsg with the Ticet day of Aprdl snd <ods with the
thirty=Ffirst day of Mareh the sulbssquent wear; and
{c} il the amount ?ayabla e the Council in any oae wyear
15 lezs than $10,000.00 then the Authority shall pay Lo
whe Comeadl the amounl sclewlated in accordanee with

clasuee §al) and the differsoge bLetweon Lthat amount god
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£10,000,00 =so thak the mindson paymaent in sy one
woar shell be $10,000.00 except uhen the volume of
water pumped by (he Autherity aut of the Eeal River
dge haadpend and the Ecl River falls belowx 1 EX3, 000,000
U.E, gallons per yoar in which ecase the Authority ehall
paF Lo the Geunedl enly that scouot caleulated as

payable in sceordance with ¢lauae [al,

5. It ia aovenanted and agraed by and bobtueen Ghe pabbtiaes
herets that ths asount payable by the Authority in acoordanco with
sactien ] and caloulated dn accerdanse wich secflon 4 shall be
payable at the rate ae catablishcd Ter s perlod of tuwenly yeara
upon the cxpiratlen of which the methed of saleulating the payment
and pate shall be gubject o review and asgecdabion by the parties
and shall be Bubject oo revied and negobinsian overy five ¥oars

therasiter,

. (L) The partigs harcts covensnt nod sgree that whers
they cannot agres upoen ned rates in sgcerdance with asetlon §,

any party hercto shall be gntitled te give to the othor parties
notice of such dispube aod o reauest arbitration thereol; and

the parsiss @Ay, with Tegpect to the particuler smntters then in
dispute, agces o submit the sams to arbitration in accordance
with gubsection (L) and the Arbizration Aot of Kew Grumswick.

{2} Upen netice to arbitrite beiny glven wnder sube
saction (1) the Esl Biver Dand and thi Autherity shall nass one
repregsntative asch to aet o arbizers and those twe arbizsrs shall
Joindly select s third parsen te aet ag Chairman of the arbitration

board .

i (1) It iz wnderatood and agrecd by asd betwesn che partios
hersts that the amount payable under section J sad caleulated in
sccordance with gsction 4 shall seubject to subsection (2) s based

on the gollamgre pomped by The Auwtharicyr from the Eol River headpond
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1
ar tha Eol R.:I,‘.-c.:" regardless of the lecation of tht; Autharity !s
punps, fzoem all pumps madntained by the Authority an Gel Eiwer
hesdpond and tha Egl Fiver but cploulaticon o gallosiaga Tox
payment purpoaes shell not begin antil che futherdty bogloa
normal pgimnping operations.

fzl Where, during any period beginning @itl tho firss
doy of April eod ending with the JLst dar of Harch the subscquent
yeor, the futhority panpe moere Shon {15,000,000 U5, gallone x
ki d_gq.rs:l 5J4?5,ﬂnt},ﬁu¢ U.5, gallons, the Fallanage In sXcess cherenf
ghall net ke dincluded in the enlouleiicn of the aoount Lo be paid

to the Eql Tiver Band wnder seeticos 3 eand 4.

a. The Auwthority shall gay o the Dol Biver Baod the muom of
£25,000,00 in considerstien of and conpengabtion Eor the conveyanses
te be made wndor sactiens 1 and & oand te cover the cost of oll
danage, ifnjury sad losa to person and property af the Couneil
wiich mny herctofore or hersafter be suateined in consequende of
the erecbion and operevion of the Eel Twer dom, Eel Biver water
aopply &yator and the Ecl River headpend and subject $o Secbdon 11

the repair and aaintengnge of oame.

a, The swtharity dnesfar as in has she mathority to do ap,
2hall aliew the Eel Fiver 2and to crect and enioGein g cpumercdal
maring oa that portion f the Eel Eiver headpond abutding the lands
of the Eeol Tiwvor Baod and shnll allew nembers of the Eal River Dand
agcess bo the headpond aceses The lands to bhé veased dn the Crown in
ripht of the Frovinee grovided tho Eel Riwver Bend componoptes the
Agthority oy any dpwnges which may be cpused to praperty of the

Awthority ardiziog oot of the vae of such aceoess,

1o, The Egl Biver Band shall have a firat optden to purchosme
the Land shown putlingd in red oo plan f herels afispabed LF at any
Hime after $he travsfer of the adzdoistension pnd sontred of the
axif lands Lo the Mﬂ:hu:':i_.t-:.' thase lands caasa Lo Bo used foi Tha

urpozae of a water supply syatem,

1L, 111 The parties horetoe covenand and pozes thot the
Authority, Ltz zgents, Servambs, worlmen, and sonbrsetors sholl

mave & right of acoess for tho purpisce of ergssing aad Tocroadiog
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the lands of the Lal River Dand for the purposcs of inspectiog,
construabing, madntaianksg, and repaiving the Eel River hosdpond,
dan and water supply sFstea,

{12} The Autknority wodercakes to pay reasomable com-
pengation for damages to the proporty or growing erops of whe Bel
River Band witich result fres the cxercise of the right set forth
in smbasction (L),

IN wWELHESS WHEREGT the party of the fivet part has caused
thess presents to be exeoutéd end its seal affixed by its proper
pfficers and the party of the second part has exeouted thess presents
by ita proper officors and the party of the thind part has execuled
these procents by its proper officer on the day and yesr firet above

Wit T,

ETGKED, SEALED AMD DELIVERED ) FEW DRUEESWICK WATER ADTHORITE

Chalrmnn

in the presence of:

A
gbﬂ:‘lﬂillnr it !

BER. MAJESTY INE QGEEN I¥ RIGHT
OF CANAD:

et A
Hinister of #n AfFaaire and ;

Torthern Develapoent

R i i’ T R R T T g e e S i g g O i i B g gl gl " e il il
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APPENDIX D

ReLEVANT Provisions oF INDIAN AcT, RSC 1952, c. 149

Subject to this Act, reserves are held by Her Mgesty for the use and benefit of the respective bands
for which they were set apart; and subject to thisAct and to the terms of any treaty or surrender, the
Governor in Council may determine whether any purpose for which lands in a reserve are used or
are to be used is for the use and benefit of theband.

Subject to subsection (2), any deed, lease, contract, instrument, document or agreement of any kind,
whether written or oral, by which a band or a member of a band purports to permit a person other
than amember of that band to occupy or use areserveor to reside or otherwise exercise any richts
on areserveisvoid.

The Minister may by permitin writing authorize any person for a period not exceeding one year, or
with the consent of the council of the band for any longer period, to occupy or use areserve or to
reside or otherwise exercise rights on areserve.

Where by an Act of the Parliament of Canada or a provincial legislature Her Majesty in right of a
province, amunicipal or | ocal authority or acorpor ation isempowered to take or to uselands or any
interest therein without the consent of the owner, the power may, with the consent of the Governor
in Council and subject to any ter msthat may be prescribed by the Governor in Council, be exercised
in relation to lands in areserve or any interest therein.

Unlessthe Governor in Council otherwise directs, all mattersrelatingto compulsory takingor using
of landsin areserve under subsection (1) shall be governed by thestatute by which the powers are
conferred.

Whenever the Governor in Council has consented to the exercise by a province, authority or
corporation of the powersreferred to in subsection (1), the Governor in Council may, in lieu of the
province, authority or corporation taking or using the lands without consent of the owner, authorize
atransfer or grant of such lands to the province, authority or corporation, subject to any terms that
may be prescribed by the Governor in Council.

Any amount that is agreed upon or awarded in respect of the compulsary taking or using of land
under this section or that is paidfor atransfer or grant of land pursuant to this section shall be paid
to the Receiver General of Canada for theuse and benefit of the Band or for the use and benefit of
any Indian who is entitled to compensation or payment as a result of the exercise of the powe's
referred to in subsection (1).

Except where this Act otherwise provides, lands in a reserve shall not be sold, alienated, leased or
otherwise disposed of until they have been surrenderedto Her Majesty by the band for whose use
and benefit incommon the reserve wasset apart.

38.(1) A band may surrender toHer Mgjesty any right or interest of the band and its membersin areserve.
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)
39.(1)

(2)

©)

(4)

(5)

40

41

A surrender may be absolute or qualified, conditional or unconditional.

A surrender isvoid unless
(8) itismadeto Her Majesty,
(b) it is assented to by a majority of the electors of the band at
(i) ageneral meeting of the band called by the council of the band, or
(ii) aspecial meeting of the band called by the Minister for the purpose of considering a
proposed surrender, and
(c) it is accepted by the Governor in Coundl.

Where amgjority o the electors of a band did nat vote at ameeting cdled pursuant to subsection
(1) of this section or pursuant to section 51 of thelndian Act, chapter 98 of the Revised Statutes of
Canada, 1927, the Minister may, if the proposed surrender was assented to by a mgjority of the
electors who dd vote, call another medting by diving thirty days' noticethereof.

Where ameeting iscalled pursuant to subsection (2) and the proposed surrender is assented to at the
meeting by amajority of the members voting, the surrender shall be deemed, for the purpose of this
section, to have been assented to by a majority of the electors of the band.

The Minister may, at the request of the council of the band or whenever he considers it advisale,
order that a vote at any meeting under this section shall be by searet ballot.

Every meeting under this section shall beheld in the presence of the superintendent or some other
officer of the Department designated by the Minister.

When a proposed surrender has been assented to by the band inaccordance with section 39, it shall
be certified on oath by the superintendent or ather officer who attended the meeting and by the chief
or a member of the council of the band, and shall be submitted to the Governor in Council for
acceptance or refusal.

A surrender shall be deemedto confer all rightsthat are necessary to enableHer Mgjesty to carry
out the termsof the surrender.
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