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PREFACE

In 1896 gold was discovered in the Y ukon along the rugged Klondike River. The gold rush that
followed and the disruption it entailed for the Indians of what is now northern Alberta,
northeasternBritish Columbia, and the southern Northwest Territoriesnecessitated thenegotiation
of Treaty 8 in 1899. The great waterways of the north — the Peace, the Athabasca, and the
Mackenzie Rivers — afforded passage to the Yukon, and after 1896 the potential for conflict
between the aboriginal peoples of thenorth and itinerant prospectors, traders, and other travellers
increased dramatically. At the same time the gold rush heralded a new interest on the part of
Canadain the resources of the north.

In the winter of 1897, the Commissioner of theNorth-West Mounted Police wrote to the
Superintendent of Indian Affairs recommending the establishment of a Commission to negotiate
atreaty with the Indians along these great inland waterways. Foremost among his concerns was
the possibility of confrontation between travellers going north and the aboriginal people. The
Government of Canada evidently shared his concern and, in anticipation of the unknown mineral
wealth of the area, had in any event been actively considering atreaty initiativeencompassing the
District of Athabasca and the Mackenzie River country.

Thus the Treaty 8 Commission was struck in June 1898, and the three Commissoners,
David Laird, JH. Ross, and J.A.J. McKenna, were entrusted with the responsibility of negotiating
atreaty with the Cree and Dene peopl e of this enormousarea. Commissioner Laird, who wasthen

also the Lieutenant Governor of the North-West Territories, served as Chair.
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TheTreaty Commissionersarrived at L esser Slave Lakeon June 19, 1899, following delays
caused by weather and a shortage of able boatmen. On the following morning they met with the
Cree Chief Kinosayoo and four Cree headmen, Moostoos, Felix Giroux, Weecheewaysis, and
Charles Neesuetasis. A single headman from the Sturgeon Lake Band, known as the “ Captain,”
also attended as an observer. The deliberaions that day were of historic significance and the
assemblage of personalities was an impressive one by the standards of the time. The Cree leaders
and the three Treaty Commissioners were accompanied by Inspector Snyder of the North-West
Mounted Police, Father Lacombe and Bishop Grouard of the Roman Catholic Church, together
with anumber of Anglican missionaries. We havetoday thebenefit of an extensiverecord of these
meetings, both written and oral. Indeed, even areporter from the Edmonton Bulletin was present
to record the treaty execution for readers to the south.

TheCreelndiansat Lesser Slave Lakewere at thistime familiar with theways of thewhite
settlersand their government and, while the meeting at L esser Slave L akewas not marked by great
oratory, the Indians spoke about their concerns clearly and succinctly and with great practicdity.
They emphasized repeatedly, some more strenuously than others, that they did not wish to be
confinedto reservesand they sought assurancesthat their traditional livelihood of hunting, fishing,
and trapping would not be destroyed.

Itwasat Lesser Slave L ake, on that June morning, that Commissioner Laird first spokeand
outlined the general scheme of the treaty. The formal document itself was prepared that evening
and executed the following morning, June 21, 1899. The treaty specified the intention of the
Crown to open up the lands in the north for settlement, and the Indians agreed to “ cede, release,
surrender and yield up” their interest in those lands to the Dominion Government. The Indians
wereassured that their right to pursuetheir usual vocations of hunting, trapping, and fishing would
continue and that they would receive agricultural and educational assistance. Beyond that, the
Indians received little of tangible value: a $12 per person signing bonus, a commitment to an
annual treaty payment of $5 per person, a new suit for the Chief every three years, aswell as one
for his councillors (although of lesser cloth), a silver medal, and a flag. In return the Indians
surrendered their interest in an area of 324,900 square miles. It would be fair to say that the only
consideration of lasting benefit accorded to the Indians — and the consideration at issue in these

proceedings today — was the assurance that reserves of land would be laid aside for each Band at
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alater juncture by the Superintendent General of Indian Affairs. The treaty prescribed aformula
to determine the reserve size — onesquare mile (640 acres) for each family of fivewho elected to
reside on the reserves. An innovation was that those Indians who chose not to live as Band
members were entitled to take 160 acres individually.

Throughout the summer of 1899, the Treaty Commissioners travelled the northern river
system and extended the same treaty invitation to the Indians of the Cree, Chipewyan, Beaver,
Slave, Dogrib, and Yellowknife bands. They gathered variously at Peace River Landing,
Vermilion, Fond du Lac, Dunvegan, Fort Chipewyan, Smith’ s Landing, Wapiscow L ake, and Fort
McMurray. At each of these locations, following deliberation, the Chig and headmen neatly
affixed their “X,” often in the form of a Christian cross, on the addenda or “adhesions’ to Treaty
8.

Weare concerned in these proceedingswith the adhesion signed on August 4, 1899, by the
Chipewyan and Cree Indians of Fort McMurray, in the presence of Commissioner McKennaand
Father Lacombe. On that day Adam Boucher attached his “X” as the Chipewyan headman and
Seapotakinum as the Cree headman.

Our Commission was asked to review this matter in 1994 because the Government of
Canada and the Fort McKay First Nation (the descendants of the Chipewyan Indians of Fort
McMurray) have been unable to agree, in the intervening 100 years, as to how to interpret the
formulafor calculating the First Nation’s entitlement to land under the treaty. Such disputes are
known as “treaty land entitlement” claims.

In the years that followed the signing of the treaty in 1899, life changed little for the
aboriginal people of the Treaty 8 area. Each summer, Treaty Commissionersor I ndian agentsplied
the waters between Fort McMurray and Fort Chipewyan to tender the annual $5 treaty payment,
recording each recipient asamember of one band or another, generally with superficial knowledge
or regard to the community with which that person was associated. For some of the Indian people
how and where they woud meet the Treaty Commissioners to receive their $5 payment was
simply amatter of convenience. Fort Chipewyan was convenient to some and Fort McMurray to
others. Since these people did not, for themost part, live as members of a “band,” but rather as
members of extended and scattered hunting families, it seemed of little concern to many of them

on which “paylist” the Crown'’s representatives placed them.
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However, in 1915 adiligent surveyor by the nameof Robertson arrived to lay out for the
Fort McKay peopl e the reserves that had been promised in 1899. He set aside enough landfor 105
individuals, and the Government of Canadatoday saysthatthislandisall that thisBand isentitled
to receive.

In the years between 1915 and 1963, an additional 54 people were“transferred” into the
Fort McKay Band. Apparently nine of theseindividual swere attractedto Fort McKay by marriage
and afew othersmoved therefor different reasons. However, the vast majority continued to reside
where they and their forefathers had always lived — at or near Fort McKay. Their “transfer” was
nothing more than a recognition by Canadathat the residence and “band” affiliation of these
Indians had been incorrectly recorded by thelndian agent at the turn of the century. In effect, with
the best of intentions, Canada had recorded most of these people on the wrong band paylist in the
first place. Such people are described today in theimpersonal parlance of land daims as “landless
transfers.” Canada now denies any obligation to provide land to the Fort McKay Band for such
people —even though it is clear that nather Fort McKay nor any other Band ever received treaty
land on their account.

There is a second category of individuals, known in the land claims field as “late
adherents.” These people, being of independent spirit, gravitated to Fort McKay astheir reliance
upon atraditional way of life diminished between 1915 and 1949, their presence being unknown
or at least unrecorded by Canadaprior to that time. In effect, these people “ adhered” to the Treaty
and joined the Band quite late, well after the reserve had been surveyed. Canada also denies any
obligation to provide land to the Fort McKay First Nation on account of these people — even
thoughitisclear that neither theFort McKay First Nation or any other band has ever received land
on their account.

Canada and the Fort McKay First Nation were unable to agree upon these matters in the
90 years which followed the execution of Treaty 8, although, in fairness, it isonly in the past 25
years that the First Nation has become fully awareof itslegal entitlement and been in a position
to pursue seriously its rights. The claim was filed with Canadain 1987 and in the five years that
followed the parties were able to make considerable progress. That progress was based upon the
Office of Native Claims Historical Research Guidelines for Treaty Land Entitlement Claims
preparedin May 1983 by Canada, which offered areasonabl e basis uponwhich to achieve closure
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to such claims. Fort McKay appears, in fact, to have been wdl on its way to satisfying those
Guidelineswhen, in 1993, the Government of Canada abruptly revoked themand adopted a new,
more restrictive interpretation of its obligation to the descendants of Indians who signed the
numbered tregaties.

Wethink that Canadaiswrong in its current position. We believe that Canadaisin breach
of its obligation under Treaty 8 to provide land in accordance with the formula specified in the
treaty and, further, that it isin violation of the assurances given by the Treaty Commissionersin
1899. Certainly, in our view, Canada s actionsare at variance with what the Indians would have
understood in the summer of 1899 when Treaty 8 was signed. We have concluded that Canada
owes alawful obligationto the Fort McKay First Nation to provide treaty land for 135 peoplein
total or, in other words, for an additional 30 people. Our reasons are set forth in the pages that
follow.
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THE INQUIRY

BACKGROUND TO THISINQUIRY

TheFort McKay First Naionwrotetothe I ndian Claims Commission (I CC) on February 14, 1994,
to request its assistance.! On May 17, 1994, the Government of Canada and the Chief and Council
of the Fort McKay First Nation were advised that this Commission would condud an inquiry into
the Government’ s rejection of thespecific claim of this band.? Details of the inquiry process and
the formal record are set out in Appendices A and B to this report.

The Fort McKay First Nation first filed a specific claim with the Office of Native Claims
(ONC) in May 1987. The claimant contended that Canada has not fulfilled its obligation under
Treaty 8 to providetreaty land to the Fort McKay First Nation. Such claims are known as “treaty
land entitlement” claims. This particular caseis based upon an alleged entitlement resulting from
the addition to the First Nation of certain individuals, described as “landless transfers” and “late
adherents.” The Specific Claims Policy, published in 1982, provides that any claim disclosing an
outstanding lawful obligation on the part of the government will be accepted for negotiation.
Furthermore, the government had established various criteria over time to determine how to
calculate the reserve land entitlement of a band under the treaties. In May 1983, the Office of
NativeClaimsof theDepartment of Indian Affairsand Northern Development (DIAND) produced
a document titled the“ Office of Native Claims Historical Research Guidelines for Treaty Land
Entitlement Claims.”* These guidelines state that every treaty Indianis entitled to be included in
a treaty land entitlement (TLE) calculation, and therefore that additions who have never been

included in a TLE calculation give rise to a land entitlement. The 1983 ONC Guidelines were

! Jerome Slavik, Counsd for the Fort McKay First Nation, to Harry LaForme, Chief Commisdgoner

of the Indian Claims Commission, February 14, 1994.
2 Co-Chairs Daniel J. Bellegarde and P.E. James Prentice, Indian Claims Commission, to Chief and
Council of the Fort McKay First Nation and to the Ministers of Justice and Indian Affairs and Northern
Development, May 17, 1994.
3 Department of Indian A ffairs and Northern Dev elopment (DIAN D), Outstanding Business: A
Native Claims Policy — Specific Claims (Ottawa: DIAND, 1982) [hereinafter Outstanding Business], 20.

4 The ONC Guidelines are setout infull in Appendix C.
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widely distributed to researchers, Indian organizations, and First Nations. As could be expected,
the Fort McKay First Nation relied on the guiddines in the preparation of its TLE claim.

In 1993, however, the Fort M cKay First Nation was informed that the government had
changeditspolicy and would no longer count additionsfor TL E purposes. Canadanow views TLE
as acollective right of the band that crystallizes at the date of first survey (DOFS) of the reserve
or reserves. If a band received full land entitlement at the date of first survey, any subsequent
increasesin band membership areirrelevant.® What thismeansisthat the threshol d for establishing
avalid TLE claim, as of 1993, is a dae-of-first-survey shortfall. On this reasoning, in January
1994 the Minister of Indian Affairs confirmed that the Fort McKay First Nation’s TLE claim had
been rejected.’

In response to Canada s policy change, the Fort McKay First Nation undertook further
research on the membership of the Fort McKay group as it stood in 1915. Based on this new
research, the Fort McKay First Nation now argues that there was in fact a date-of -first-survey
shortfall, that it received insufficient reserve land based on its population in 1915.” Canadarejects
thisproposition and maintainsthatit has no outstanding lawful obligation towardsthe Fort McK ay
First Nation.

The Indian Claims Commission of Canada derivesits authority from Order in Council PC
1992-1730. The Commission isempowered under that Order in Council to inquireinto and report
upon specific claims which have been rejected by the government. Specifically, the Commission

is authorized as follows:

AND WE DO HEREBY advise that our Commissioners on the basis of Canada's
Specific Claims Policy published in 1982 and subsequent formal amendments or
additions as announced by the Minister of Indian Affairs and Northern
Development (hereinafter “the Minister”), by considering only those matters at

5 Bruce Hilchey, DIAND, Specific Claims West, to Jerome Slavik, April 15, 1993 (ICC Exhibit 1,
tab 14).

6 See Jerome Slavik to Ron Irwin, Minister of Indian Affairs, February 8, 1994 (1CC Exhibit 1, tab
14).

7 This point is argued in the alternative. The Fort McKay First Nation maintains that, under the
treaty, late additions give rise to an additional entitlement.
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issue when the dispute was initially submitted to the Commission, inquireinto and
report on:

a) whether a claimant has a valid claim for negotiation under the
Policy where that claim has already been rejected by the Minister .
8

The function of thisCommissionisto inquireinto and report on whether the claimant has
avalid claim for negotiation under the Specific Claims Policy. A claim isvalid under the Policy
if it discloses an outstanding lawful obligation on the part of the Government of Canada. This
report setsout our findings on thisissue and our recommendati onsto the claimant First Nation and

to the government.

FORT McKAY FIRST NATION

The home territory of the Fort McKay First Nation is in northeastern Alberta between Lake
Athabasca and Lesser Slave Lake (see the map of the claim area on page 5). The Fort McKay
Indian Settlement is about 60 kilometres or 37 miles north of Fort McMurray in the heart of the
tar sands.” Across from Fort McKay, on the Athabasca River and opposite the mouth of the
MacKay River, isthelow-lying Fort McKay Indian Reserve (IR) 174 where few members of the
Fort McKay First Nation have ever lived. Namur River IR 174A and Namur Lake IR 174B, both
roughly 64 kilometres or 40 miles northwest of the McKay Indian Settlement, are the First
Nation’s other two reserves. As of December 31, 1994, the status Indian population of the Fort

8 Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-1730 (July 27,

1992), amending the Commission issued to Chief Commissioner Harry S. LaForme on A ugust 12, 1992, pursuant to
Order in Council PC 1991-1329 (July 15, 1991).

9 The various spellings of “MacKay” and “McKay” can be confusing: Fort MacKay was named after
Dr. William Morrison MacK ay, a surgeon and chief trader with the Hudson’s Bay Company from 1864 to 1898. The
settlement on the west bank of the Athabasca River and the river that runsinto it from the west at the same point are
properly named “MacKay.” For reasons unknown, however, Indian Reserve 174 (on the east bank of the Athabasca
River) and the band for which it was reserved are named “M cKay”; even the Indian settlement is usually referred to
as “Fort M cKay.” Neil Reddekopp, “T he First Survey of Reserves for the Cree Chipewyan Band of Fort M cMurray,”
January 1995, p.7 n.16 (ICC Exhibit 17).
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McKay First Nation was 439, of which 217 were living on reserve and 27 were living on Crown

land.*®

10 DIAND, Indian Register. On November 9, 1992, the Fort M cKay Indian Band changed its name to
Fort McKay First Nation by means of a Band Council Resolution. The term “Band” will be used here when referring
to circumstancesprior to November 1992.
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Historical Background to Treaty 8 Area
Treaty 8 encompasses 324,900 square miles of northern Canadain what is now the northern half
of Alberta, the northeast quarter of British Columbia, a small part of the Northwest Territories
south of Hay River and Great Slave L ake, and the extreme northwestern corner of Saskatchewan.
The Treaty 8 area coincidesroughly with the southern half of the Mackenzie River basin, draned
by the Athabasca, Peace, and Hay Rivers.

In 1899, theyear in which thetreaty was negotiated, the boreal forest of this partof Canada
was inhabited by two major linguistic groups, the Crees and the Athapaskans or Dene. The latter
group included the Chipewyans, Beavers, Slaveys, Dogribs, and the Y ellowknives. The central
portion of the Treaty 8 area appears to have included a heterogeneous mixture of Cree-speaking
peopl e, together with Chipewyanswho inhabited theareaa ongthe AthabascaRiver, northto Lake
Athabasca, and beyond into what is now the Northwest Territories.

The history of the Cree and Chipewyan people in this area and the interrelationship
between those people and the fur trade economy of which they were a part has been summarized
by others.™ By 1899 the Indians of this area pursued an economy which consisted in the main of
traditional hunting, fishing, and gathering, augmented by trapping and, in the case of the Crees,
by other trading and transportation activities ancillay to the fur trade. As they had before the
arrival of the Europeans, the Chipewyan and Cree people between Lake Athabasca and L esser
Slave Lake continued to survive by hunting, fishing, and trgpping in family groups. Although
significant social and economic change had begun to occur in thisregion asof 1899, itisclear that
the Cree and Chipewyan people of northern Alberta were at the close of the 19th century,
dependent upon unrestricted access to the resource base of the boreal forest, without regard to
western property concepts such as ownership, exclusivity of possession, or surrender.*

Familiesand small groups hunted, fished, and trapped within an areaof at |east 518 square
kilometres or 200 square miles, loosely bounded by Fort Chipewyan to the north, Janvier to the

u See, for example, Richard Price, ed., The Spirit of the Alberta Indian Treaties (Montreal: Institute

for Research on Public Policy, 1979), 48-55.

2 Reddekopp, “First Survey of Reserves,” note 9 above, p. 11 (ICC Exhibit 17).
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east, Lac La Biche to the south, and Wabasca to the west.”® They moved within that territory as
necessary and shared it with others who depended from time to time upon those same natural
resources. Thereislittle doubt, based upon traplines, grave sites, cabins, and the evidence of the
community elders, that most of the Fort McKay group traditionally used and occupied the area

west of Fort McKay around Namur, Spruce, and Chipewyan Lakes.*

TREATY 8
By the end of the 19th century, the Government of Canadawas convinced of the need to egablish
treaty relations with the Indians in the vast area stretching from the Lake Athabasca region
southwest to the Rockies. The discovery of gold and other minerals in the north had prompted
hundreds of prospectors, traders, and settlersto venture north viathe Athabasca, Peace, Slave, and
Mackenzie Rivers.”® Thisinflux of newcomers generated Treaty 8 in 1899 just as the westward
movement of agricultural settlers had produced the first seven “numbered” treaties'®

The Order in Council creating the Treaty 8 Commission was passed by the Government
of Canada on December 6, 1898, and in the spring of 1899 Commissioner Laird, the Lieutenant
Governor of the North-West Territories, together with Commissioners M cK ennaand Ross set off
for northern Alberta.!” The three Commissionerstravelled first to asite near present-day Grouard
on Lesser Slave Lake and met there on June 20-21, 1899, with the Cree Chief Kinosayoo and the
headmen of L esser Slave L ake, Moostoos, Felix Giroux, Weecheewaysis, and CharlesNeesuetasis.
A single headman from Sturgeon L ake, described as the “ Captain,” attended as an observer and

also signed the treaty even though his Band was not present and did not execute aformal adhesion

1 J. Slavik, Final Submission and Legal Argument to the Indian Claims Commission Inquiry Re: The

Fort McKay Fird Nation Treaty Land Entitlement, May 1995, p. 15.

1 In October 1994, Fort McKay Firg Nation produced a traditiond land use and occupancy study
entitted There Is Still Survival Out There. It is based on information gathered from 56 elders and band members. The
locations of their hunting, fishing, and gathering areas trgplines, cabins, and gravesites werethus documented (ICC
Exhibit 19).

15 Dennis M adill, Treaty Research Report: Treaty Eight (Ottawa: DIAND, 1986), vii.

16 By 1877, Treaties 1 to 7 covered the southern half of Alberta, Saskatchewan, Manitoba, and
Ontario (west of Lake Superior).

w7 Madill, Treaty Research Report: Treaty Eight, note 15 above, 25, 34.
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until the following year. The Treaty Commissioners carried on from Grouard, proceeding
northward by river and circumscribing the great Treaty 8 area.

Throughout the summer of 1899 negotiations continued with other Cree, Beaver, and
Chipewyan groups at Peace River Landing, Vermilion, Fond du Lac, Dunvegan, Fort Chipewyan,
and Smith’s Landing, bringing the Treaty Commissionersto Fort McMurray on August 4, 1899.
During the summer of 1899, adhesions brought some 12 or 13 bands under Treaty 8.

18 By 1914 subsequent adhesions brought approximately 32 Indian bands under Treaty 8 (M adill,

Treaty Research Report: Treaty Eight, i, vii, 147-49). See also Treaty No.8, 21 June 1899 and Adhesions, Reports,
etc., IAND Publication No. QS-0576-000-EE-A-16 (Ottawa: Queen's Printer, 1966), 10-11. Treaty 8 isreprinted in
[1995] 3 Indian Claims Commission Proceedings (ICCP) at 87.
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Courtesy Glenbow Archives, Calgary, Alberta

File No.  NA-949-53
Subject:  Chipewyan tipis at Fort Chipewyan.
Date: c. 1899

Source:  Supt. H.C. Forbes, E&_.C. M.F., Regina
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After treating with the Indians at points north such as Fort Chipewyan and Fort Smith,
Commissioner McKennaand Rosssplit up, theformer travel ling up the AthabascaRiver (past Fort
McKay) to Fort McMurray and the latter carrying on to Wabasca. If the Treaty 8 Commissioners
did stop at Fort McKay in 1899 on their way to Fort McMurray, no official meeting was held
there. The reason for this is unclear, athough it seems that the Commissioners, faced with the
prospect of covering such an enormous area in asingle summer season, elected to sign treaty at
central locations which were accessible by river.*

Thusthe Fort McK ay peopleentered Treaty 8 at the meeting at Fort McMurray with T reaty
Commissione McKenna on August 4, 1899. That adhesion reads as follows:

The Chipewyan and Cree Indians of Fort McMurray and the country thereabouts
having met at Fort McMurray on this fourth day of August, in this present year
1899, Her M gjesty’s Commi ssioner, Janes Andrew Joseph M cK enna, Esquire, and
having had explained to them the terms of the Treaty unto which the Chief and
Headmen of theIndians of Lesser Slave Lake and adjacent country set their hands
on the twenty-first day of June, in the year herein first above written, do joinin the
cession made by the sad Treaty and agree to adhere to the terms thereof in
consideration of the undertakings made therein.

In Witness whereof Her Majesty’ s said Commissioner and the Headmen of

the said Chipewyan and Cree Indians have hereunto set their hands at Fort
McMurray, on this fourth day of August, in the year herein first above written.

Signed by the parties thereto in the] J. A. J. MCKENNA, Treaty

presence of the undersigned wit- ] [Comissioner,
nesses after the same had been | his
read and explained to the Indians] ADAM X BOUCHER, Chipwyan
by the Rev. Father Lacombe and] mark [Headman,
T. M. Clarke, Interpreters ] his
SEAPOTAKINUM X CREE, Cree
mark [Headman,

A.LAacomBE, O.M.
ARTHUR J. WARWICK,
T. M. CLARKE,

J. W.MARTIN,

F.J FITZGERALD,

M. J. H. VERNON.

10 Madill, Treaty Research Report: Treaty Eight, 109.



Fort McK ay First Nation Inquiry Report 11

It was not entirely clear which communities or bands of Indians were represented at the
proceedingsin Fort McMurray. Adam Boucher executed the adhesion as * Chipewyan headman”
and Seapotakinumasthe* Cree headman.” In anticipation of the signing, the North-West M ounted
Police had carried out a family-by-family census in the area which, for Fort McKay and Fort
McMurray together, indicated a population of 106 in 1899.%

The groups represented at the Fort McMurray signing were arbitrarily placed on asingle
paylist, giving riseto “ The Cree-Chipewyan Band of Fort McMurray.”?! The creation of an entity
known as the Fort McMurray Cree-Chipewyan Band was administratively convenient in 1899,
even though no such “band” actually existed & that time. Mr. Neil Reddekopp, arespected lawyer,
historian, and geneal ogist who testified before the Commission, pointed out during his testimony
that “bands” were the fundamental administrative unit under both the Indian Act and the treaty
itself. As Mr. Reddekopp explained, the very concept of aband did not accord with the 1899
demographic realities of the Treaty 8 area. In noting that aband in this sense was unknown to the
Cree and Chipewyan people of Treaty 8 in 1899, particularly to those north of Lesser Slave L ake,
he summarized the conclusions of Dr. James G.E. Smith, Curator of North American Ethnology
for the Museum of the American Indian in New Y ork:

the fundamentd unit of sodal organization wasthe local or hunting band, which
consisted of several (two to five) related familieswhich normally comprised ten to
thirty individuals. These groups existed separate and apart from other entities as
hunting groups through thefall, winter and spring of each year. For aperiod in the
summer of each year, several hunting bands would congregate on the shores of
lakesthat would allow subsistence through fishing and local hunting. The regional
bands which resulted from this congregaion, which could number from one
hundred persons to a group two to three timesthat size, represented the largest co-
operative unit in the area. Membership among both hunting or regional bands was

2 Reddekopp, “First Survey of Reserves,” note 9 above, pp.6-17 (ICC Exhibit 17); Reddekopp’s

testimony on March 16, 1994, |CC Transcript, pp. 80-81. In both, Reddekopp argues the NWMP’s 1899 combined
figureof 106 for Fort McKay and Fort McMurray is “artificially low”; “we have an estimated population of 106 by
the Mounties, yet the Treaty Commissioners, the scrip Commissioners show up and find 150" (Transcript, p. 81).

2z ICC Exhibit 1, tab 17, p.1.
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flexible, with individuals and families being free to leave one group and join

another, either temporarily or permanently.?

The creation of a“Cree-Chipewyan” band was further complicated by thefact that many
of the Cree and Chipewyan people did not speak the same language. The evidence is clear that
despite their amalgamation asa single “band,” the Chipewyans at Fort McKay and the Crees at
Fort McMurray remained distinct in terms of language, ancestry, residence, traditional hunting
lands, and contacts with other centres.

Inthefinal analysis, many of the Chipewyan Indianswho resided in and about Fort McKay
were arbitrarily assigned to the Cree-Chipewyan Band of Fort McMurray, even though they were
not Cree and did not reside in or near Fort McMurray. Others appear to have been assigned to the
Fort Chipewyan Cree Band or the BigstoneBand, equally arbitrarily. Still otherswerenot assigned
to any band, their existence being unknown to the Treaty Commissioners or, for sometime, to
those of authority who followed. To ailmost all these Indian people, their assignment to any band
seemed of little importance (other than as a prerequisite to receiving annual treaty payment).
Following the departure of the Treaty Commissioners, theIndians appear to havereturned to their
family groupings, resuming their traditional way of life unaware, for the most part, of theimmense
significance that would laer attach to their assignment to a particular band paylist.

The observations of the Treaty Commissioners themselves support such aconclusion. For
example, in their September 1899 report to the Superintendent General of Indian Affairs and
Minister of Interior, Commissioners Laird, Ross, and McKenna wrote that

None of the tribes appear to have any very definite organization. They are held
together mainly by thelanguage bond. The chiefs and headmen are simply themost
efficienthuntersand trappers. They arenot law-makersand |eadersin thesense that
the chiefs and headmen of the plains and of old Canadawere. The tribes have no
very distinctive characteristics, and as far as we could learn no traditions of any
import.?

2 Mr. Reddekopp’s testimony before the Commission on this issue was a recap of this more formal

excerpt from his December 1994 report, “Paost 1915 Additions to the Membership of the Fort McKay Band” (ICC
Exhibit 18), pp. 3-4, where he discusses Dr. Smith’s conclusions.

z Madill, Treaty Research Report: Treaty Eight, note 15 above, 124.
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They observed that hunting in the wooded country of the north meant moving “individually orin
family groups.” The Commissioners knew that the social organization of the “bands’ of Treaty 8
did not resemblethat of the signatoriesto the earlier numbered treaties. Their approach to treating
with the Indians of the North-West resulted in bands that were largely artificial constructs?
Moreover, their decision to stop only at the major posts meant that many people were missed and
could reasonably be expected to adhere to the treaty at some later date. It was apparent, from the
time Treaty 8 was signed, that the process of gaining the adhesion of all Indians in the area was
incomplete.”

Asapostscript, although the Commissioner’ s*journey from point to point was so hurried”
that they could not “ give any description of the country ceded,” they did note that “[t]he country
along the Athabasca River is well wooded and there are miles of tar-saturated banks.”?

Treaty Land Entitlement under Treaty 8

The post-Confederation treaties concluded between Canada and First Nations across the Prairie
provinces, and parts of Ontario, British Columbiaand the Northwest Territoriesall stipulated the
reservation of land for the benefit of Indian bands. The map on page 15 illustrates the extent of
these treaties. In all cases, the size of reserve allotments was to be determined according to a
formula of acertain area (between 160 and 640 acres) for each family of five persons, “or in that
proportion for larger or smaller families.”

Although the government relied heavily on previous treaties when deciding on the terms
of Treaty 8, the nature of theland and thesocial organization of thelndiansin the areanecessitated
some modification of thereserve provisions. Federal officials debated whether reserveswereeven
appropriate for people who had a predominantly atomisitic social organization:

From theinformation which hascometo hand it would appear that the Indians who
we are to meet fea the making of a treaty will lead to their being grouped on
reserves. Of course, grouping is not now contemplated; but there is the view that

s ICC Exhibit17, p. 10.

= Neil Reddekopp, “Post 1915 Additions to the Membership of the Fort McKay Band,” December
1994, p. 6 (ICC Exhibit 18).

% Madill, Treaty Research Report: Treaty Eight, 124-25.
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reserves for future use should be provided for in the treaty. | do not think thisis
necessary . . . it would appear that the Indians there act rather as individuals than
asanation. .. They areaverseto living on reserves; and asthat country isnot one
that will be settled extensively for agricultural purposesit is questionable whether
it would be good policy to even suggest grouping them in the future. The reserve
ideaisinconsistent with thelife of ahunter, and isonly applicableto an agricultural
country.?’

Inhisarticle, “The Spiritand Termsof Treaty Eight,” Richard Daniel offersthe observation
that the final draft of Treaty 8 was prepared by the Treaty Commissionersin Lesser Slave Lake
and that it was based, at least in part, upon the terms of Treaty 7.2 It seems plausible that the
wording of thisdraft was based on the wording of Treaty 7 (1977), which wasthe previous Indian
treaty and one which Laird had been involved in negotiating. However, there are severd
differences between the written terms of Treaty 7 and Treaty 8, and these differences appear to
reflect in part a recognition that the Indians of the north might wish to continue traditional
economic activities, such as hunting, fishing, and trapping, and to resist being restricted to reserve
land.

Whereas Treaty 7 even refersto the protection of the Indians' “vocations of hunting” and

other Prairie treaties refer to “hunting and fishing,” Treaty 8 refers to the

right to pursuetheir usual vocation of hunting, trapping and fishing throughout the
tract surrendered as heretofore described, subject to such regulations as may from
timeto time be made by the Government of the country, acting under the authority
of Her Majesty, and saving and excepting such tracts as may be required or taken
up from time to time for settlement, mining, lumbering, trading or other purposes
[Emphasis added.]

Treaty 8 also incorporated an entirely new concept as an alternative to land entitlement,

namely, “reservesin severalty.” Theentiretreaty land entitlement clausein Treaty 8 isasfollows:

.. . reserves for such bands as desire reserves the same not to exceed in al one
square mile for each family of five [128 acres per person] for such number of
families as may elect to reside on reserves, or in that proportion for larger or
smaller families; and for such families or individual Indians as may prefer to live

2 James McKennato Superintendent General of Indian Affairs, April 17, 1899, National Archives of
Canada [herenafter NA], RG 10, vol. 3848, file 75236-1.

28 Price, Spirit of the Alberta Indian Treaties, note 11 above, 80-81.
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apart from band reserves, Her Mgjesty undertakes to provide land in severalty to
the extent of 160 acres to each Indian.”
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In September 1899 the Treaty Commissioners elaborated on their intentions with respect
to this clause:

As the extent of the country treated for made it impossible to define reserves or
holdings, and as the Indians were not prepared to make selections, we confined
ourselves to an undertaking to have reserves and holdings set apart in the future,
and the Indians were satisfied with the promise that this would be done when
required. Thereis no immediate necessity for the general laying out of reserves or
theallotting of land. It will be quite time enough to do this asadvancing settlement
makes necessary the surveying of the land. Indeed, the Indians were generally
averse to being placed on reserves. It would have beenimpossible to have made
atreaty if we had not assured them that there was no intention of confining them
to reserves. We had to very clearly explain to them that the provision for reserves
and allotments of land were made for their protection, and to secure to them in
perpetuity afair portion of the land ceded, in the event of settlement advancing.®

Post-Treaty Administration in the Athabasca Region of Treaty 8
After the treaty-signing exercise, the affairs of the northern Indians came to be administered by
asmall and mostly distant federal bureaucracy.*' The* Cree- Chipewyan Band of FortMcMurray,”
including those peopleresiding at or near Fort McKay, was administered from Fort McMurray for
some time after 1924. The population of the “Cree and Chipewyan Bands” at Fort McMurray in
1899, based upon the government’ sband administration paylist, appears to have consisted of 132
people.®** The next year an additional 25 or 30 persons were admitted to treaty and placed on the
“Cree-Chipewyan” list.** Seventeen others appeared in 1900 on anew list entitled “ Stragglers at
Ft. McMurray” to which 13 more were added in 1901.3*

The Lesser Slave Lake Indian Agency was set up in 1908 but itsterritory did notinclude
Fort McKay. Fort McKay eventually fell under the Fort Smith Agency, established in 1911 some

% Ibid., 7.
8 Madill, Treaty Research Report: Treaty Eight, 80.

%2 Treaty No. 8, 11.

s ICC Exhibit 1, tab 17, p. 1 (25); ICC Exhibit 18, p. 8 (30).

3 ICC Exhibit1, tab 17, p. 1.
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300 kilometres or 185 miles north of Fort McKay in the Northwest Territories.® As aresult the
Fort McKay group had little contact with Indian Affairs’ field staff. Y early visits to each major
post supposedly enabled the Indian agent to carry out his duties of paying annuities, admitting
Indians to treaty, and hearing complaints.*® No annuities were paid at Fort McKay before 1916.
Until then at least, whether they wereliving at Fort McKay or elsewherein the group’ straditional
territory, Fort McKay people had to travel to either Fort Chipewyan or Fort McMurray to receive
treaty payments or to adhere to Treaty 8.%" Thisthey did in increasing numbers.

Indian agentswerenot in the habit of visitingthe Fort McKay group’ shunting, fishing, and
trapping areas, such as Chipewyan Lake. Treaty Indiansin these areas either had to go to centres
where payments were being made or else get paid by the agent when he was in transit between
centres. For example, at the November 8, 1994, Commission hearing in Fort McKay, Mr. Francis
Orr explained that his grandfather, Moise, had lived at Chipewyan Lakes all his life but that no
Indian agent ever went there. Francis Orr’ s father, who had built a cabin at Spruce Lake halfway
between Fort McKay and Chipewyan Lakes, complained about having to go about 100 miles
overland to Wabasca “to get the treaty money.”*

Clarence Boucher, of Fort McKay First Nation, recalled that his grandparents were born
at Fort Chipewyan and Birch River but lived in Fort McKay “all their life.” His grandfather,
Michel Boucher, trapped at Namur and Gardiner Lakes all his life and sold his fur and got
groceries at Fort McKay. Before there was any trading post at Fort McKay his grandfather
travelled, with difficulty, to Fort Chipewyan. Sometimes his grandparents would spend the
summer in Fort McMurray with their children. According to Clarence, hisfather, Emile, was not

clear on which band he belonged to. The Indian Agent, Jack Stewart, “ used to come down to Fort

% Madill, Treaty Research Report: Treaty Eight, note 15 above, 80-81; René Fumoleau, As Long As

This Land Shall Last (Toronto: McClelland and Stewart, 1975), 139-40. In 1911, when Gerald Card arrived in Fort
Smith with farm stock and equipment to open an Indian Agency, the Indians there were suspicious and unwelcoming.
By 1920, in addition to being Indian Agent, Card was agent of the Canadian National Parks Branch, mining recorder
for Mining, Lands and Y ukon Branch, recorder of vital statistics, coroner, justice of the peace, and issuer of marriage
licences.

% Madill, Treaty Research Report: Treaty Eight, 81.
87 ICC Transcript, pp. 46-47, March 16, 1995 (N. Reddekopp).

38 ICC Transcript, pp. 109-10.
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McKay from Fort Chip. ... He used to give—every payment of 5 bucks apiece. Otherwisel don’t
know which band [Emile] belongs to. He never mentioned where did he come from or were the
payments made at Fort Chip, Fort McMurray, which area.” *

Annuity payments were sometimes made while the Indian agent travelled down theriver:
“You come by yourself when the tugboat is around here, and start all day long — from Fort

McMurray you start off, peopledown on the river banks

% ICC Community Session Transcript, pp. 119-21.
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Courtesy Glenbow Archives, Calgary, Alberta

File No. NA-2760-7
Subject:  Treaty No. 8 payment, Northern Alberta
Date: c. 1899

Source: Mrs. Catherine Pi;%ﬂ,c%:‘ Hudson,
Maple Bridge, British Columbia

Remarks: Possibly Chipewvan Indians and Metis.
Note wild flowers in painted vase, foreground.
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here and wherever; people, he pay them off there.”* Clara Shott, whose grandfather was also
Michel Boucher, spoke about her father, Jean Herman Boucher:

[H]eused to get histreaty money out of the—the boat wastravelling back and forth
by —aguy named Jack Stewart was[Indian Agent]. ... And some other ones, they
used to stop your boat, he said, and they get thar money there. . . . they could get
him, like, sometimes in the middle of the river — sometimes down the river, he
said.*

After 1925 it became necessary to break up the Indian groupings that had been aggregated
as the Cree-Chipewyan Band of Fort McMurray in 1899. The groups
“lumped” together on the original paylist of the Fort McMurray Cree-Chipewyan Band included
the Fort McKay, Gregoire L ake, Paul Cree (possibly incorporating the Cheechum group), Janvier,
and Portage La L oche groups.”” The Portage La L oche group gained its own paylist in 1925 and
the Janvier group was paid on itsown list in 1941.%

Most significantly for our purposes, the remaining group was neatly divided intotwo inthe
early 1950s, creating the modern day Fort McKay and Fort McMurray Bands. The following
remarks, from aletter “ Re: Cree-Chipewyan Band, Fort McKay” to Indian Agent/Superintendent
JW. Stewart at Fort Chipewyan from Indian Affairs headquarters, suggest the division was
initiated in the field:

40 ICC Community Session Transcript, p. 121.

4 ICC Community Session Transcript, p. 128.
42 ICC Exhibit1, tab 17, p. 3.

a3 ICC Exhibit1, tab 17, p. 2.



Fort McKay First Nation Inquiry Report 21

Courtesy Glenbow Archives, Calgary, Alberta

File No. NA-949-76

Subject:  Scrip Commission boat leaving
Fort MecMurray to ascend Athabasca.

Date: 1599
»
Source:  Supt. H.C. Forbes, R.C.M.P., Regina

Remarks: Pierre Cyr (or Sawyer), steerman.
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Thisofficeconcursinyour [ December 13, 1950] recommendation that stepsshould

be taken to divide this Band, consisting of 96 individuals, into two groups, each to

constitute officially, as they now do physically, separate Bands. As a necessary

preliminary to theformal action required in thisconnection, it isrequested that you

obtain, in writing, from each head of the family or ticket holder, adeclaration asto

his desire to belong to the respective proposed new Bands. . . . When we arein

receipt of thisinformation further action will be taken in the matter here*

An Order in Council dated May 6, 1954, finalized the establishment of two separate
bands.” The longstanding reality that mostly Chipewyan people lived at and northwest of Fort
McKay and mostly Cree people lived south and east of Fort McMurray was finaly

acknowledged.*®

Survey of Reserves

The only survey of reserves that could be construed as being for the Fort McKay Band was
conducted for the Fort McMurray Cree-Chipewyan Band in 1915. Settlement pressure hadIndian
Affairsencouraging the Fort McMurray Cree-Chipewyan Band to select reserve land before then
but consensus on the selection of land was lacking. By 1914 the possibility of confrontations
between Indians and settlers made reserve selection a necessity from the government’s
perspective.’

In April 1915 Dominion Land Surveyor Donald F. Robertson was assigned the task of
laying out the reserves. Of course, there was no I ndian agent residing anywhere near Fort McKay,
or Fort McMurray, with whom Robertson could consult. The closest one, and the one technically
responsible for Fort McKay in 1915, was A.J. Bell at Fort Smith.*® Since the Indians had been

4 A.G. Ledie, Trustsand Annuities, March 19, 1951 (ICC Exhibit 1, tab 20 [appended to ICC
Exhibit 17]).

5 Order in Coundi| 1954-660/661/662; seelCC Exhibit1, tab 17, p. 13.

4 ICC Exhibit17, p. 44-45.

4 ICC Exhibit1, tab 17, p. 4.

8 The Canadian Almanac and Miscdlaneous Directory for the year 1915 (Toronto: Copp Clark Co.,

1914). In 1915 there were 10 Indian Agenciesin all of Alberta. After A.J. Bell’s at Fort Smith, the next closest
Agency was at the west end of Lesser Slave Lake at Grouard where the physician W.B. Donald was Agent and
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advised that treaty would be paid at Fort McMurray on June 10, 1915, Robertson planned to be
in Fort McMurray several days ahead so that he “could discuss the location of the reserves with
the Indians themselves when they were all assembled for treaty.” Arriving on June 5, 1915,
Robertson discovered treaty had already been paid and that he had lost the “opportunity of
discussing the location of thereserves for the Fort McKay band with this band as a whole.”*

It is reasonable to assume that this original calculation of the treaty land entitlement of the
Fort McKay group of Chipewyan Indians was based upon Adam Boucher’ s advice to Robertson
that 106 peopleresided at or near Fort McKay. Robertson could not haverelied on the Fort McKay
treaty paylist because no such list existed in 1915. Moreover, he had had no contact with the
Treaty Commissioner in 1915. We should note that Robertson was known as a courteous and
meticulous surveyor. In the final analysis we do not know who Robertson counted to arrive at a
Band membership of 106.

It isworth noting that Mr. Reddekopp, in his evidence, estimated the 1915 population of
the Fort McKay Band as follows:

Individuals recorded on the first treaty annuity
paylists made at Fort McKay in 1916 63

Individuals who were absent in 1916 but
are agreed to be Fort McKay residents 7

Persons resident in Fort McKay in 1916 but

recorded on paylists of other bands, [ie: Mikisew

Cree or Athabasca Chipewyan Band] and paid

at Fort McKay after 1916 44
114

Harold Laird was Assistant Agent. Indian Affairs’ Alberta Inspectorae, headed by J.A. Markle, was south of
Edmonton at Red Deer.

a9 Survey Report of Donald F. Robertson, in Canada, Parliament, Sessional Papers, 1917,
Department of Indian AffairsAnnual Reportfor 1915-1916, Part |1, 82; ICC Exhibit 17, p. 24.
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Mr. Reddekopp’ s evidence was based upon areview of paylists, church records, Hudson’s Bay
Company records, RCMP records, birth and marriage certificates, and dder’s interviews.

Robertson’s report, dated January 7, 1916, explained how he had to proceed with the
surveys for the “Fort McKay Band”:

... | located their reserves according to the information | received from Chief
Boucher, who accompanied me on this survey and who, Mr. Conroy [the Inspector
for Treaty 8] informed me, was appointed by the band to show me the land they
wished to have included in their reserve. | should have much preferred to meet all
these Indians as a band myself, as the method by which this reserve was selected,
I.e., by the chief alone representing the wishes of the band, gives them too much
opportunity to complain that their wishes have not been met.*

From Fort McMurray, Robertson travelled down the Athabasca River to Fort McKay on
June 6, 1915. He first surveyed a 257-acre parcel on the east bank of the river, described in his
survey plan as being for “The Indians of the Chipewyan Band.”** On January 20, 1917, it was
confirmed as Indian Reserve (IR) 174 for “the Indians.”*

After his visit to Fort McKay, Robertson travelled to where his brigfing in Ottawa had
suggested he would be surveying for the Fort McKay group:

| then proceeded west by pack train about 45 milesto the Namur River, where this
band (106 in number) desired part of their reserve and there surveyed 5495 acres
... and also at Namur Lake areserve of 7710 acres was surveyed. . . .

%0 Survey Report, note 49 above, 82. It seems Robertson did see Conroy before making the surveys

but there was no indication that Conroy shared the paylist names or population figures with Robertson.

51 D. Robertson, Indian AffairsSurvey Plan 1602, Fort McKay |.R. No. 174, 1915.
52 Order in Coundl PC 166, January 20, 1917 (ICC Exhibit1, tab 25); ICC Exhibit 17, pp. 25-35.
53 Donald F. Robertson, “General Report of Surveys, Season 1915," January 5, 1916, p. 1 (ICC

Exhibit 1, tab 20).
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Robertson’ ssurvey plansindicated that both the Namur reserveswerefor the * Fort McKay Band
of Chipewyan Indians.”>* Namur Lake IR 174B, measuring 7715 acres, was confirmed for the
“Fort McKay Band of Chipewyan Indians” in 1925, and Namur River IR 174A, measuring 5493
acres, wasconfirmed for “theIndians’ in 1930.% Onceall threereserveswere confirmed by Order
in Council the total acreage for Indian Reserves 174, 174A, and 174B amounted to 13,465 acres.
Divided by 128 acres per person, 13,465 acres amounts to land for 105.195 persons.®

Robertson also surveyed other reservesfor the Cree-Chipewyan Band of Fort McMurray.
He surveyed the Clearwater Reservesoutheast of Fort McMurray on the Clearwater River; in May
1921 IR 175, measuring 2261.8 acres, was confirmed for the “Paul Cree Band,” a subset of the
Fort McMurray Cree-Chipewyan Band.>” For the group living at Gregoire Lake, Robertson
surveyed three reserves (IR 176, IR 176A, and IR 176B) totdling 5515 acres.”® When the Cree-
Chipewyan Band of Fort McMurray was divided, these four reserves went to the Fort McMurray
Band.

54 D. Robertson, Indian Affairs Survey Plan 1577, Namur River |.R. No. 174A, 1915; and Indian
Affairs Survey Plan 1576, Namur Lake | .R. 174 B, 1915.

55 Order in Coundl PC 1422, August 29, 1925 (ICC Exhibit 1, tab 26); also Order in Coundl PC
650, March 26, 1930 (a tab 27); ICC Exhibit 17, pp. 36-37. There is a dight discrepancy in acreage mentioned for
Namur River: the 1930 Order in Council shows 5493 acres; Robertson’s January 7, 1916, letter indicates 5490 acres.
This three acres is the difference between a total of 13,205 and 13,208 acres for 174A plus 174B . The correct figure
isthe larger one sinceit is confirmed by the Order in Council.

%6 (13,465/128 = 105.195) If Robertson had surveyed for 106 persons the resulting total acreage for
the Fort McKay band should have been 13,568 acres (106 x 128 = 13,568). However, the combined confirmed
acreage for Indian reserves 174, 174A , and 174B is 13,465 acres.

57 ICC Exhibit 17, pp. 37-41; Robertson’s January 7, 1916, letter in Department of Indian Affairs
Annual Report for 1915-1916, note 49 above, describes the reserve at the confluence of the Clearwater and Christina
Rivers as being “2,275 acres.”

% ICC Exhibit 17, pp. 41-44. Robertson’s January 7, 1916, letter in Department of Indian Affairs
Annual Report for 1915-1916, note 49 above, describes the Gregoire Lake reserves as being “5,710 acres” whereas
the actual acreage is 5709 (5515 + 152 + 42 = 5709).
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Post-1915 M ember ship Additionsto theFort McK ay Band™>

Between 1915 and 1949, many individuals and families who were affiliated by marriage or family
relations with the Fort McKay group, or had long resided in the Fort McKay or Namur Lake or
Spruce Lake area were added to the Fort McKay membership list (keeping in mind that the Fort
McKay Band was not officially created until 1954). These included the two Ahyasou families and
the Orr, Grandgjamb, and Boucher families and many other individuals who married into or
otherwisetransferred to the Fort McKay group. Thefollowing information comesfrom aletter from
Neil Reddekopp to Kim Fullerton (Commission counsel) dated March 22, 1995.%

Therewere 11 |late adherentsto Fort McKay: the Sylvestre Ahyasou family from Chipewyan
Lakein 1928 (9 persons) and the Christine family (2 persons) from Fort Chipewyan. There were 20
landlesstransfersprior to 1949: Sammy Rolland (1 person) from Fort Chipewyan Chipewyan Band;
thefamilies of Gabriel Oar (6 persons) and Joseph Ahyasou (10 persons), Chipewyan L &keresidents
who transferred from Bigstone Band; and that of Michel Boucher (3 persons), who transferred from
Fort Chipewyan Cree Band in 1940. There were9 marriages in, who were all landless transfersin
their own right: 5 from Fort Chipewyan Chipewyan Band; 2 from Fort Chipewyan Cree Band; and
2 from Chipewyan Lake who transferred from the Bigstone Band. There were 25 landless transfers
in 1963 from the Fort Chipewyan Cree Band: the Boucher family (3 persons); and the Grandjamb

(22 persons). Thisinformation is summarized in Table 1.

9 This section is based on the evidence of Neil Reddekopp, which we accept. Mr. Reddekopp is very

experienced, serving as he does as the Senior Manager, Policy, Indian Land Claims, Aboriginal Affairs, for the
Government of Alberta.

60 ICC Exhibit 25, Tables A and B.
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TABLE 1
ForT McKAY FIRST NATION TLE POPULATION

DOFS population (1915) 0
L ate adherents 11
Landless transfers 20

pre-1949
marriage 09
1963 transfer o5

Total

135

Itisimportant to notethat thislast “transfer” in 1963 was tantamount to abookkeeping entry
only. Theindividual sinquestionweresimply reassigned from one administrativelist to another, and
they continued to live, for the most part, precisely where they had always lived — in the vicinity of
Fort McKay. Mr. Reddekopp put it thisway:

Themaost significant transfersinto the Cree-Chipewyan Band of Fort McMurrayand
the Fort McKay Band came from the Fort Chipewyan Cree Band. Three persons
transferred into the Cree-Chipewyan Bandin 1940 and | ater joined the Fort McKay
Band, while 28 persons transferred from the Fort Chipewyan-CreeBand to the Fort
McKay Bandin 1963. At first glance, thesetransfersseemto differ fromthe Bigstone
Band transfers in that they do not involve late adherents, but rather the families of
original or long-time members of the Fort Chipewyan CreeBand. However, upon a
closer look, the similarity emergesin that, like the Bigstone transfers the transfers
from the Fort Chipewyan Cree Band corrected an anomaly by placing longstanding
(or even lifelong) residents of Fort McKay on the membership list of the Band
affiliated with their home.®*

These peopl e cameto be recorded as members of the Fort McMurray Cree-Chipewyan Band

between 1915 and 1949, and after 1949 as members of the Fort McKay Band. We agree that the
additions and transfers corrected an anomaly by pladng longstanding (even lifelong) residents of
Fort McKay on the membership list of the Band affiliated with their home. Mr. Slavik, counsel for

the Band, summarizesthe situation i n the fol lowing way:

ol N. Reddekopp, “Post 1915 Additions to the Membership of the Fort McKay Band,” December
1994 (ICC Exhibit 18, pp. 8-9).



28 Indian Claims Commission

All the late adherents and landless transferees to Fort McKay have extensive
residential, kinship, family, economic, cultural, linguistic, andin somecasesreligious
tiesto Fort McKay. Thesefamilieshaveintermarried, share adjacent traplines, speak
a common language (most Cree-speaking families, such as the Bouchers and
Grandjambs, are bilingual). Moreover, for at |east the last 60-70 years (or aslong as
long asthe“livingmemory” of elders), al thesefamilieshaveresided at | east part of
the year inand around the community of Fort McKay. When the school was built in
Fort McKay in 1949, most of the familiesresiding north and west of Fort McKay and
in the vicinity of the Namur L&ke Indian Reserves elected to reside in Fort McKay
in order that their children could attend school. Since 1949 these persons have had
permanent residence in the community.®

Itisimportant to notethat many of these people, describedas* landlesstransferees’ and* late
adherents’ were never included in an entitlement cal cul ation because their existence was unknown
in 1915, or because they adhered to Treaty 8 after the 1915 survey of reserves. Others transfered
from landless bands. For example, the 25 people who were transferred from the Fort Chipewyan
Cree Band list to the Fort McKay Band list in 1963 were, under the Department of Indian Affairs
own classification scheme from the 1983 ONC Guidelines, considered to be “landless transfers.”®

As noted earlier, the Fort McKay First Nation received no additional reserve land after the
date of first survey (DOFS) in 1915 based on this increase in membership. The Fort McKay First
Nation has absorbed some 65 new members since its reserves were first surveyed in 1915. None of
thesetreaty Indians had ever had land set aside for them in atreaty land entitlement calculation for
aband. If they are not counted for theentitlement of Fort McKay First Nation, then they will never

be counted anywhere, ever.

THE CLAIM OF THE FORT McKAY FIRST NATION

62 J. Slavik, Final Submission and Legal Argument to the Indian Claims Commission Inquiry Re: The

Fort McKay Firg Nation Treaty Land Entitlement, May 1995, p. 23.
&3 Donna Gordon,* Treaty Land Entittement -- A History,” unpublished manuscript prepared for ICC,
Ottawa, November 1995, Schedule of Validated Claims to 1990.
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In 1987 the Fort McKay FirstNation filed aTLE claim based on 28 |landlesstransfers from the Cree
Band of Fort Chipewyan.*”* At that time, Canada’ s position appeared to be that such a claim would
be accepted for negotiation, based on the 1983 ONC Guidelines.

The 1983 ONC Guidelines
The ONC Guidelines, dated May 1983, set out principlesandvalidation criteriafor TLE clams(see
Appendix C). In the introduction, the criteria are stated to be

intended as guidelines in the research and validation process for treaty land
entitlement claims. They have evolved from historical research done by the Office
of Native claims (ONC) in consultation with the Federal Department of Justice, and
in consultation with the research representatives of the claimant bands. Each claim
IS reviewed on its own merits, keeping in mind these guidelines. However, as
experience hastaught, new and different circumstances have arisenwith each claim.
Therefore thereview processis not intended to berestricted to these guidelines.

The Guidelines begin with the following statement of general principle:

Thegeneral prind plewhich appliesinall categoriesof land entitlement claimsisthat
each Treaty Indian Band is entitled to a certain amount of land based on the number
of members. Conversely, each treaty Indian is entited to be included in an
entitlement calculation as a member of an Indian Band.

With regard to the determination of base population figures on which to calculate the quantum of

land owed, the guidelines are very specific:

An outstanding treaty land entitlement exists when the amount of land which aband
has received in fulfillment of its entitlement is less than what the band was entitled
to receive under the terms of the treaty which the band adhered or signed. Thisis
referred to asashortfall of land. Therearetwo situationswhere ashortfall may exist.
The first is when the land surveys fail to provide enough land to fulfill the
entitlement. The second is when new members who have never been included in a
land survey for aband, join aband that hashad its entitlement fulfilled. The objective
is to obtain as accurate a population of the band as is possible on the date that the
reserve was first surveyed. . . .

64 These transferswere effected in 1963.
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... Whereaclaim depends solely on new adherentsor transfersfrom landless
bands, the band memberships may betraced through to the present day.

The Guidelines specify that thefollowing persons are included for entitlement purposes:

1) Those names on the paylist inthe year of survey.

2) Absentees who are paid arrears. These are band members who are
absent for the year of survey but who return and are paid arrears for
that year.

Absenteeswho return and who are not paid arears. Thesepeople must
be traceable to: when they became band members and how long they
remained as members during say, aten tofifteen year period around the date
of survey. Generally, continuity in band memberships is required. Also it
must be shown that they were not included inthe popul ation base of another
band for treaty land entitlement purposes, while absent from the band.

3) New Adherentsto treaty. Thesearelndians, who had never previously signed
or adhered to treaty and consequently have never been included in an
entitlement calculation.

4) Transfers from Landless Bands. These are Indians who have taken treaty as
members of one band, then transferred to another band without having been
included in the entitlement cal culation of the original band, or of the band to
which they have transferred. The parent band may not have received land,
whereas the host band may have already had its entitlement fulfilled. These
Indians are acceptable, as long as they have never been included in aland
guantum cal culation with another band.

5) Non-Treaty Indians who mary into a Treaty Band. This marriage, in
effect, makesthem new adherentsto Tresety.

These guidelines were widely distributed to researchers, Indian organizations, and First Nations,
sometimeswith suggestionsthat previousresearch bereviewed. Mr. Sean Kennedy, aformer anal yst
and negotiator withthe Specific Claims Branch, gave clear testimony before the Commission to the
effect that, in his experience, these guideli nes were the basis on whi ch claims were va idated. In

other words, if ashortfall based on |late adherents or landless transfers was made, adaim would be
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accepted.®® Furthermore, in 1983 and 1984, the Office of Native Claims itself actively initiated
reviews of previously rejected claims and recalculated entitlement on the basis of these new
criteria.® It is also the case that at least eight TLE claims have been vaidated on the basis of late

adherents and |andless transfers.®”

1993 Reversal of Policy
In 1993, however, the Fort McKay First Nation wasinformed that Canadawould not accept asvalid
aTLE claim based on late adherents and landlesstransfers alone.®® This striking reversal of policy

was based on a new interpretation by Canada of the nature and extent of its lawful obligation:

While treaty land entitlement is a benefit to a cdlectivity, the quantum of landis
calculated on the number of individuals belonging to the collectivity at the time of
first survey. Thisoccurred in theyear 1915 for thisband. At that time, treaty paylists
had been prepared, and those who knew the Indian people in the various bands
assisted the treaty officials. Those efforts to locate and keep track of the band
membersat the date of first survey would havefulfilled the standard of careinal915
context. Canada’ scurrent practiceisthusto usethe paylist for theyear of first survey
and add absentees and arears. Unlessthere was a shortfall of land set aside for the
band in 1915, landlesstransferees are not counted sincethey were not band members
at that date.®®

Canada sposition as of 1993 isthat its TLE obligation to aband isfulfilled if sufficient land under
the per capita provision of the treaty was provided based on the population at date of firg survey
(DOFS). Late adherentsand |andl esstransfersmay be taken intoaccount if aDOFS shortfall ismade

out. Thisnew policy wasexplained by Al Gross, theDirector of Treaty Land Entitlement, asfollows.

& ICC Transcript, pp. 43-47, November 18, 1994 (Sean K ennedy).

66 R.R. Connelly to Chief, Ochapowace Band, October 28, 1983 (ICC file 2000-18, Memorandum
from Stewart Raby to Wilma Jacknife, June 12, 1994, doc. 18).

67 Gordon, “Treaty Land Entitlement,” note 62 above.

8 Al Gross to Federation of Saskatchewan Indian Nations (FSIN), November 30, 1993 (ICC, Fort
McKay First Nation Information Kit, tab 10).

& Bruce Hilchey, DIAND, Specific Claims West, to Jerome Slavik, April 15, 1993 (ICC Exhibit 1,
tab 14).



32 Indian Claims Commission

In the course of researching the band’ s history we have, in the past, also identified
individualswho have joined the band after the date of first survey up to the present
day. The categoriesof personsto beidentified intheresearch report are set out inthe
1983 Office of Native Claims Historical Research Guidelines for Treaty Land
Entitlement Claims. We will continue this research practice. If bands have claims
based upon a date of first survey shortfall, depending on all the circumstances
surrounding the claim, we may then take into account these other categories in
negotiating settlements to these daims.

We must be clear with claimant bands, however, that our lawful obligation
extendsonly to thestrict dateof first survey population. That numberisthethreshold
which claimant bands must reach before a treaty land ertitlement clam will be
accepted.”

Thisinterpretation rejects what was thought to be the established principle that every treaty Indian
is entitled to be included in an entitlement calculation.

On December 16, 1994, the then Director General of Specific Claims, Rem Westland,
appeared before the Indian Claims Commission to explain the Department’s policy on such TLE
cases. Mr. Westland was Director, Specific Claims Branch, from 1987 to 1989, and was Director
General, Specific Claims Branch, from 1991 to 1995. In these capacities, he was directly involved
in devel oping and implementing TLE policy on the part of the government.™

Mr. Westland appeared before the Commission at the Commission’s request. We note that
Canada did not volunteer any witnesses to assis the Commission in the course of this inquiry.
Canada's failure to provide the Commission with information that could have been helpful is
disappointing. We believe that Canada has an obligation to bring forward the best available
information to this Commission.

Mr. Westland assisted the Commission in our understanding of the basisof the government’ s
TLE policy and the remarkable 1993 reversal of pdicy —for which he appears to have been at |east
partially responsible.

Mr. Westland explained that the fundamental guiding principleisthat TLE is a collective
right:

0 Al Gross to FSIN, November 30, 1993 (ICC, Fort McK ay First Nation Information Kit, tab 10).

n ICC Transcript, p. 6, December 16, 1994 (Rem Westland).
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one thing that impressed itself on me as | became familiar with treaty land
entitlement is that treaty land entitlement isacollectiveright. It is not an individual
right. And with that understanding, as | learned about treaty land entitlement, and
from time to time through looking at particular claims would delve into the
remarkabl edissecting of numbersthat goes on in the research business, | was struck
by theillogical points that individuals who did not have this right could reopen or
constitute a collective right.”
In other words, Canada now rejects the proposition that late adherents and landless transfersper se

giverise to an entitlement. The new policy isthat, unless there is a DOFS shortfall, the cdlective
right of the band was satisfied at DOFS, and an individual cannot reopen that collective right. Mr.
Westland told the Commission that Canada no longer considers the principle from the 1983 ONC
Guidelines—that every treaty Indian isentitled to be included in an entitlement calculation —to be
valid.”

Reconstruction Model
Mr. Westland al so testi fied asto how the DOFS population wasto be determined. He stated that the
proper approach isto determine “in all reasonableness, at the date of first survey, the number of
peoplewho werethere. . .”™ or to “reconstruct who really was there.”” This suggests a“residency”
approach as an alternative to the established practice of rdying on paylists. In response to this
testimony, Neil Reddekopp did further research to reconstruct which persons on the three paylists
applicable to the region constituted the 106 popul ation base used by Surveyor Robertson.

On March 16, 1995, Mr. Reddekopp presented to the Commission an andysisin support of
the view that, in terms of the “historical reality,” the 1915 Fort McKay population was not merely
70 persons as suggested by the paylist” but rather 114 individuals. He bases histotal of 114 on the

2 Ibid., 84.

I Ibid., 84 and 86.
74 Ibid., 36.

S Ibid., 116.

& Because there was no paylist for the Fort McKay group until 1916, establishing the 1915

population poses definitechallenges. Based on a joint analysis of the avail able payligs by the claimant and DIAND,
the estimated number of persons on the 1915 Cree-Chipewyan Band of Fort McMurray paylist who were affiliated
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population given by Robertson of 106 plus the addition of 8 arrears. Robertson had reported the
population in 1915 as follows: Fort McKay Band, 106; Paul Cree’'s Band, 17; and Gregpire Lake
Band, 45.” With the figure of 114 Reddekopp suggeststhat there coul d be ashortfall in the acreage
alotted the Fort McKay Band in 1915.”® Only 13,462 acres were actually surveyed, and if one
accepts that the population in 1915 was 114 then the acreage should have been 14,592 (114 x 128
= 14,592) — or 1130 acres more.

with the Fort McKay group is 63, with 7 absentees, for a total of 70.

g ICC Exhibit 1, tab 17, pp. 7-8; Donald F. Robertson, “General Report of Surveys, Season 1915,"

January 5, 1916, p. 1 (appendix is source of the “106" figure) (ICC Exhibit 1, tab 20).

. Neil Reddekopp to Kim Fullerton, March 22, 1995, Table A (ICC Exhibit 25).



PART Il
ISSUES

The purpose of thisinquiry isto determine whether the Fort McKay First Nation hasavalid claim
for negotiation under the Government of Canada’'s 1982 Specific Claims Policy, as outlined in
Outstanding Business. To reiterate, that Policy statesthat thegovernment will recognize claimsthat
disclose an outstanding “lawful obligation” on the part of the federal government. It is clear, under
the Policy, that the non-fulfilment of atreaty promise constitutes an outstandinglawful obligation.”

The question of whether the Fort McKay First Nation has an outstanding treaty land
entitlement is complex, and gives rise to anumber of difficult legal issues. The parties themselves
were unable to agree asto what the relevant legal issues were. Their formulations are set out later
in this section.

In our view, itisnecessary to gpproach theissue of outstanding lawful obligation carefully,
with full regard to the legal principles which govern the interpretation of treaties and the legal
relationship between aboriginal Canadians and the federal Crown. In our view, the relevant issues

are the foll owing:

Issuel What isthenatureand extent of theright toreserveland, and
Canada’'s correlative obligation to provide reserve land,
under Treaty 8?

a Isevery treaty Indian to beincluded in an entitlement calculation?
b Istreaty land entitlement a collective or individual right?
| sSUE 2 Has Canada satisfied itstreaty obligation to provide reserveland to the

Fort McKay First Nation?

Thislist of issuesis limited to fundamental questions on which the resolution of this claim turns.
Canadadefined therelevant issues somewhat differently and submitted that, to determinethe nature

of the right to reserve land under the treaty, it was necessary to answer three questions:

o The concept of lawful obligation is ex plained on page 20 of Outstanding Business:

A lawful obligation may arise in any of the following circum stances:
(i) The non-fulfillment of atreaty or agreement between Indians and the Crown.
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1 Is the nature of the Fort McKay First Nation's right to land under Treaty 8
collective or indvidual ?

2 At what time is the right of the Fort McKay First Nation assessed for the
purposes of applying the Treaty 8 formula of 640 acres per family of five?

3 How many members of the Fort McKay First Nation were there at this point
in time, and was the land provided suffident to satisfy the treaty formula
based upon the number of members?

Thisframework issuccinct, but it predeterminestheissues of who should be counted and when they
should be counted in that thereis an underlying presumption of asingle date and asingle popul ation
count to determine treaty land entitlement.

Counsel for the Fort McKay Hrst Nation set out alist of seven issues

1 What isthe nature and extent of the Treaty right to reservelandand Canada’' s
corresponding obligation to provide reserve land to Indian First Nations
under Treaty 8?

2 Has Canada properly and forever extinguished the Treaty right of the Fort
McKay First Nation to reserve land by providing the Cree/Chipewyan Band
of Fort McMurray reservesin 1915 whose area was determined based only
on the population of the Band at the dae of the first survey of thereserves?

3 Is each Treaty Indian entitled to be included in an entitlement calculation as
amember of an Indian Band?

4 Doesan outstanding TLE shortfall exist when new members, who have never
beenincluded in asurvey for aBand, join aBand that has had its entitlement
fulfilled?

5 Do the additions to the membership of the Fort McKay First Nation by the
Department of Indian and Northern Development (DIAND) in the period
1915-1994 of Indian persons (hereinafter “landless transferees’), for whom
Canadahas not provided @ther reserveland to another band, scrip, or land in
severalty create a legal or fiduciary obligation on Canada to provide
additional reserve land to the Fort McKay First Nation?

6 In light of the historical, cultural,economic, and linguistic history of Indians
in the Fort McKay, Spruce Lake and Namur Lake areas,; the manner and



Fort McK ay First Nation Inquiry Report 37

circumstances of making treaty in thisregion in 1899; and the principle[sic]
of treaty interpretation and implementation as set out by the courts, does
Canada now have a fiduciary or equitable obligation to provide the Fort
McKay First Nation additiond reserve land for landless tranderees?

7 If Canada does have a legal, fiduciary, or equitable obligation to provide
additional reserve land to the Fort McKay First Nation, how should the
guantum of the land be deteemined? Specifically, should the quantum be
based on the number of descendants of land esstransfereeswho are members
at the time of the survey of this additional reserve land?

Although thislist of issues has the advantage of being comprehensive, and we do address some of
themdirectly inthisReport, we prefer to take onestep back and to approach theissue of outstanding

lawful obligation from first principles, by addressing the two issues identified above.
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ANALYSIS

IssuE 1 What isthe nature and extent of theright to reserve land, and
Canada’s correlative obligation to provide reserve land, under
Treaty 8?

a Isevery treaty Indian tobeincluded in an entitlement calculation?

What then isthe very nature of Canada’ s obligation to provide reserve land under Treaty 8? Canada
and the Fort McKay First Nati on diverge in their response to this basic question. Canada says that
treaty land entitlement isaright that inheresin aband at a particuar point in time; thus only those
treaty Indianswho comprisethepopulation of aparticular Firs Nati onat that time —namdy, the date
of thefirst survey (DOFS) —areentitled to beincluded inan entitlement. According to Canada, post-
DOFS additions, whether the result of naural increase late additions, or landless transfers, are
irrelevant to the determination of land entitlement. The claimant saysthat treay land entitlement is
at its core, the right of every treaty Indian to be included in an entitlement calculation for a band.
Therefore, late adherentsand landlesstransfers, aslndianswho have never previously beenincluded
in an entitlement calculation, generate an additional land entitlement.

Our task, then, isto determine the full and proper meaning of the treaty as to who should be
counted and when they should be counted. The relevant section of Treaty 8 is reproduced here:

And Her Mgjesty the Queen hereby agrees and undertakes to lay aside reserves for
such bands as desire reserves, the same not to exceed in all one square milefor each
family of five for such number of families as may elect to reside on reserves, or in
that proportion for larger or smaller families. . . the selection of such reserves. . . to
be made in the manner following, namely, the Superintendent General of Indian
Affairs shall depute and send a suitable person to determine and set apart such
reserves and lands, after consulting with the Indians concerned as to the locality
which may be found suitable and open for selection. [Emphasis added.]

The treaty seems remarkably clear on two points. First, it stipulates a reserve land entitlement
formulaof one square mileper family of five “or in that proportion for larger or smaller families”
to be set aside for a band. Thus, a band’ s land entitlement under the treaty is calculated on a per

capita bas s. Secondly, the reserve area isto be “determined and set apart” by the surveyor in the
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field. This suggeststhat the date under the treaty for establishing the quantum of reserveland isthe
time of selection by the bands and survey by Canada.

At first blush, then, the text of the treaty seemsto support Canada’ s argument. If al Indians
across the treaty territory had ordered themselves into cohesive bands by the date of survey, the
surveyor could simply have gone out into the field, determined the population of each band, and
carried out the calculationsfor all of the bandsin the treaty area (128 acres per member). Theissue
of whether everytreaty Indian would be entitled to beincluded inaTL E cal culation would not arise,
because, if the count was accurate and theland for every band was surveyed shortly &ter the date
of treaty, then every Indian would by necessity have been included in such a calculation.

The problem isthat this very neat explanation of treaty land entitlement fails to reflect the
reality of the lives of the First Nations people in Canada in the late 19th or early 20th century,
nowheremore sothen in the northernforestsof Treay 8. AsNell Reddekopp notes, although Treaty
8 presumed the existence of bands “it took several decades before Treaty 8 Bands were organized
to an extent that they resembled the theoretical version of themselves.”®

Thefact that the Treaty 8 Indianshad not fdleninto an organization consistent with theneeds
of the government administration by the time that the treaty was signed gives rise to ambiguity as
to how the object of the treaty was to be achieved. It is not clear from the text of the treaty how to
deal with late adherents, landless transfers, or the descendants of such individuals That iswhy we
must ask the underlying question: Was it intended, under Treaty 8, that every treaty Indian be
included in an entitlement calculation?

The position taken by the Fort McKay First Nation, that every treaty Indian must be counted,
issupported by R. v. Blackfoot Band of Indians.®* The Blackfoot case concerned the interpretation

of theammunition clausein Treaty 7.2? By the 1970s, ammunition wasno longer anecessity and five

8 ICC Exhibit 18, p. 6.

8l [1982] 3 CNLR 53; 4 WWR 230 (FCTD).
82 The clause read: “Further, Her Majesty agrees that the sum of two thousand dollars shall hereafter
every year be expended in the purchase of ammunition for distribution among the said Indians; Provided that if at
any future time ammunition becomes comparatively unnecessary for said Indians, Her Government, with the consent
of said Indians, or any of the B ands thereof, may expend the proportion due to such Band otherwise for their
benefit.”
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bands had agreed to take money instead. At issue was whether, under the terms of the treaty, the
money was to be distributed on a per capita basis (each band receiving a share basad on its
proportionate population) or per stirpes basis (each band receiving an equal one-fifth share).

To answer this question, Mahoney J. read the clause in the context of the entiretreaty, with
emphasis on the preamble.® In concluding in favour of a per capita distribution, he made the
following findings about the nature of the treaty:

It is clear from the preamble that the intention was to make an agreement between
Her Majesty and all Indian inhabitants of the particular geographic area, whether
those Indians weremembers of the five bands or not. The chiefs and counsellors of
the five bands were represented and recognized as having authority to treat for all
those individual Indians. The treaty was made with Indians, not with bands. It was
made with people, not organi zations®*

This conclus on was further supported by an andysis of the substantive provisionsof the treaty:

It was Indians, not bands, who ceded the territory to Her Mgesty and it was to
Indians, not bands, that the ongoing right to hunt was extended. The cash settlement
and treaty money were payableto individual Indians, not to bands. Thereserveswere
established for bands, and the agricultural assistance envisaged band action, but its
population determined the size of its reserve and the amount of assistance?®
[Paragraph references omitted.]

Treaty 8 is not different from Treaty 7 in any material respect, and the wording of the preamble to
eachispractically identical. It follows that these findings are properly applied in the interpretation
of Treaty 8.

8 The preamble to Treaty 7 provides in part, as follows: “And whereas, the said Indianshave been

informed by Her Majesty’s Commissioners that it is the desire of Her Majesty to open up for settlement and such
other purposes as to Her Majesty may seem meet a tract of country bounded and described ashereinafter mentioned,
and to obtain the consent thereto of Her Indian subjects inhabiting the said tract, and to make a treaty and arrange
with them, so that here may be peace and good-will between them and Her M ajesty; and between them and Her
Majesty’ s other subjects; and that Her Indian people may know and feel assured of what allowance they are to count
upon and receive from Her M gjesty’s bounty and benevolence.” T he parallel provision in the preamble to Treaty 8 is
practically identical.

8 [1982] 3 CNLR 53 at 61.

& Ibid.
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The central point from the Blackfoot case is that it wasthe intention of the Crown to enter
into an agreement with all Indians inhabiting the treaty area, whether or not they were members of
a band at the time the treaty was signed. It followsin our view, that the obligation of the Crown, as
stipulated in the treaty, is to provide land for all Indians in the Treaty 8 area when they become
members of a band.

This conclusion is bolstered by the particular historical context of Treaty 8. An established
principleof treaty interpretation isthat one must consider the circumstances surrounding the treaty

signing. InR. v. Taylor and Williams, the Ontario Court of Appeal stated that

Cases on Indian or aoriginal rights can never be determined in avacuum. It is of
importanceto consider the history and oral traditions of thetribes concerned, and the
surrounding circumstances & the time of the treaty, rdied on by both parties, in
determining thetreaty’ s effect.®

The Treaty 8 Commissioners reported that “[n]one of the tribes appear to have any very definite
organization.”®” Moreover, the Commissioners stated categorically that the Indians would not have
signed the treaty if one of its terms was that they would then be confined to reserves; they had to
assure the Indians that reserves would be set apart “when required.”® This statement suggests that
the Crown intended to provide reserve land to Treaty 8 Indians as advancing settlement put pressure
on the loose social organization, and as new bands formed or existing bands took in new members.
Implicit in thisintention is the possibility of multiplesurveys.

Mahoney J. made another important point in Blackfoot, that it was Indians, not bands, who
ceded territory to the Crown. Inour view, it isunreasonable to believe that the Indianswould have
been prepared to sign a treaty that would give some of them no land in return for ceding their

aboriginal rightstothetreaty territory. Itistruethat reserve land would be held asacommunal right

8 Rv. Taylor and Williams, [1981] 3 CNL R 114 (Ont. CA) at 120. T his case was cited with
approval by the Supreme Court of Canadain R. v. Sparrow, [1990] 3 CNLR 160 at 179-80.

87 Treaty No. 8, note 18 above, 8.

88 Ibid., 7.



42 Indian Claims Commission

so that no member of a band would really be landless. At the same time, however, land was
extremely valuable to the First Nations people, both culturally and economically.

Moreover, itisclear that one of the objectivesof thetreaty processwasto providethe Indians
withan adequateresource base. Presumably, an entitlement formulabased on numbersof individuals
was used to determine a “fair portion of the land ceded”® because a certain amount of land is
required to support each person. It isunlikely that the Indians would have accepted thetreaty if they
understood that the Crown’ s intention was to exclude some members of the community — namely,
those who joined the band after the date of the survey or were simply absent at that time, but who
would nonetheless be drawing on the land base — from the determination of a fair reserve land
entitlement.

Nor is it reasonable to believe that the Indians would have signed the treaty if it had been
explained to them that, unlessthey became members of aband by thedate of first survey, theywould
not beincluded in an entitlement cal cul ation, ever. Such aproposition cannot be reconciled with the
socia factsapparent at thetimethetreaty was signed. Thelndiansin the Treaty 8 areawere scattered
throughout inaccessible teritory, hunting in small family groups, and many had no interest in the
treaty or injoining aband; therefore, it would have been impossible to require all Indiansto adhere
to treaty and join a band by the date of the first survey.*® We are thus persuaded that obligatory
membership in aband by DOFS would have been unacceptable to the Indians.

In the light of all of these considerations, and given that the treaty does not specify tha a
singledate-of-first-survey countwill take place, wefind that the Indian signatoriesto thetreaty coul d
not have understood that treaty |and entitlement was to be based on aone-time popul ation count, as

of the date of arrival of asurveyor from Canada. Thisfindingissignificant. In Nowegijick v. R., the

8 Thisis areference to assurances of the T reaty Commissioners as recorded on page 7 of Treaty No.

€© Thisfact is reflected in the actual statistics on adhesions, from Reddekopp (ICC Exhibit 18, p.6):

In 1899, atotal of 1838 persons were paid annuity in Alberta The next year, an additiond 575
persons from Alberta were admitted to Treaty, an increase of 31 per cent. To a certain extent, this
represented the adheson of new Bands (Sturgeon Lake and Dene Tha), but even among Bands
who signed Treaty 8 in 1899, 299 person were admitted to Treaty in 1900, an increase of 16 per
cent. Even then, the Treaty Commissoner estimated that about 500 persons living north of Lesser
Slave Lak e had not been admitted to Treaty.
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Supreme Court of Canada approved the principle that Indian treaties must be construed “not
according to the technical meaning of their words. . . but in the sense in which they would naturally
be understood by the Indians.”**

There are other established principles of treaty interpretation which point in this same
direction. In Taylor and Williams, the court held that ambiguous language in a treaty should be
interpreted against the government asthe party that drafted the treaty.® We agree with the claimant
that the government could have specified that treaty land entitlement would be deermined once,
based on band populationsat DOFS, if that was indeed its intention at the time. This agument is
particularly compelling in the context of Treaty 8; given the unstructured social and economic
organization of the Indiansin the territory, the agents of the Crown fully expected that therewould
be new adherents for some time after the treaty was signed. Neil Reddekopp notes in his study of
post-1915 additions that the incompleteness of the process of gaining the adhesion of all persons
eligiblefor treaty benefits was evident from the time that Treaty 8 was signed.*® Thus, we are not
dealing here with some unanticipated future event which could not have been addressed in advance.
The government had full opportunity to addressthis matter, i n specific terms, inthetreaty.

Treaties must also be interpreted to uphold the honour of the Crown.** The Crown’s
commitment to honourable dealing with the Indians is evident in the Treaty Commissioners
assurances that the purpose of setting aside reserves was “to secure to them in perpetuity a fair
portion of the land ceded.”® A restrictive interpretation of what is fair may give effect to “sharp
dealing,” particularly if, as in this case, the Indians were not informed that they would have to
become members of abandby DOFS inorder to beincluded in an entitlement calculation. Such an

interpretation is to be avoided.

o [1983] 1 SCR 29 at 36. T his passage was relied on by the Supreme Court of Canada again in

Simon v.R., [1985] 2 SCR 387 at 402.

92 Note 86 above, at 123.
% ICC Exhibit 18, p. 6.
94 Claxton v. Saanichton Marina Ltd., [1989] 3 CNLR 46 at 50 (BCCA), citing inter aliaNowegijick

v. R.,[1983] 1 SCR 29, 2 CNLR 89, and Simon v. R., [1985] 2 SCR 387, [1986] 1 CNLR 153.

% Treaty No. 8, note 18 above, 7.
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Findly, wewould observethat the effect of Treaty 8 wasto “ cede, releaseand surrender” the
aboriginal interest in an enormous area of Alberta, and lesser parts of Saskatchewan, British
Columbia, and the Northwest Territories. Any reasonable construction of Treaty 8 leads to the
conclusion that, in return, each and every aboriginal person who accepted treaty secured an
entitlement to land, calculated with reference to the number of individuas who so accepted. This
seemsto usafar and reasonable reading of the treaty.

Thus the answer to Issue 1(a) is yes, every treaty Indian isto be included in an entitlement

caculation.

Issue 1(b) IS TREATY LAND ENTITLEMENT A COLLECTIVE OR INDIVIDUAL
RIGHT?

Canadaargues that theanalysis sa out above with respect to Issue 1(a) isflawed because it failsto
recognize that the treaty right to reserveland is a collective right held by the members of aband as
awhole and not by band membersindividually. According to Canada, this conclusion followsfrom
thetext of thetreaty: “ Her M gjesty hereby agreesand undertakestolay aside reservesfor such bands
asdesirereserves...” In addition, there are a number of cases stating categorically that theright to
reservelandisacollectiveright of aband, and that treaty and aboriginal rightsare collectiverights®
We agree that the right to the use and benefit of reservesis a collective right held in common by
band members, after the reserve has been surveyed and set aside. But this statemert, initself, does
not assist us in determining the quantum of land to which aband is entitled under the treaty. Even
if late adherentsand landlesstransfersare counted, theright to the use and benefit of thereserveland
will still be acollectiveright. Thereal issue concerns how the collectivity (that is, the band) isto be
defined for the purpose of calcuating treaty land entitlement.

Canada urges us to define the collectivity by a one-time count which equals the population
at date of first survey. This approach, Canada mantains, is mandated by the terms of the treaty —

namely, the provision for asurveyor to be sent out to determine and set apart reserves. The treaty

% Joe et al.v. Findlay and Canada (AG), [1981] 3 CNLR 58, 3 WWR 60; Oregon Jack Creek
Indian Band v. Canadian National Railway Co. (1989), 34 BCLR (2d) 344, [1990] 2 CNLR 85 (CA); R. v. Jones
and Nadjiwon, [1993] 14 OR (3d) 421, 3CNLR 182; R. v. Little, [1993] 3 CNLR 214 (BCSC).
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“clearly indicatesthat the population of the Band as at thetime of this exercise should be used asthe
basisfor the treaty formula. . . . This[the date of the survey] was the time when, according to the
Treaty, the population of the Band crystallized in order to allow a determination of the reserve
acreage.”¥” Furthermore, evidence of the subsequent conduct of the parties, from documents dated
around the time of the treaty, indicates that Crown officialsunderstood the treaty land entitlement
obligation to be fixed at a particular point in time.*® Canada’ s positionis summed up as follows:
“Nothing in the terms of the Treaty supports the view that the obligation of the Crown goes beyond
the all ocation of reserve land based on the popul ation at the time it was assessed by the surveyor.”%

We do not agree. On the contrary, we see nothing in the terms of the treaty to support the
rigid DOFS approach proposed by Canada. The treaty does not specify that a single survey will be
undertaken; rather, it specifies a process of selection and survey. Canadais right in suggesting that
the surveyor would base the reserve acreage on the population at the time of survey. Thiswasafair
and reasonabl e approach to the problem at hand. Thiscannot lead, however, to the conclusion that
the government’ s obligation was thus exhausted. We do not accept Canada’ s contertion that this
conclusionisimplicitinthe manner in which thetreaty covenant to provide land wasto befulfilled.
We also disagree with Canada’ s argument that the population of aband crystdlizes at date of first
survey. Thismight beareasonableinterpretation of thetreaty if all thelndiansinhabiting land within
thetreaty boundarieswere organized in stable bands by DOFS, and if all the reserveswere surveyed
smultaneoudy. Given the actual historical context, however, the theory of crystallization at DOFS
does not square with social fact. It is so unrelated to the actual world of the Fort McKay people that
it cannot be seen & a tenable basis for Canada's adopting a restrictive approach to its legal
obligation.

Furthermore, thecommunal right to reservelandisdefined under thetreaty asan aggregation

of individual entitlement. That is not to say that the right to reserve land is an individual right;

o7 Submissions on Behal f of the Government of Canada, p. 23.

% Memorandum from L. Vankoughnet, Deputy Superintendent General of Indian Affairs, to JohnA.
Macdonald, Superintendent General of Indian Affairs, March 8, 1887, (Davies doc. 2), quoted in Submissions on
Behalf of the Government of Canada, p. 24.

i Submissions on Behalf of the Government of Canada, p. 25.
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instead, each person holdsanon-individualized right to partidpatein theresource. But wemustrefer
back to the individual to calculate the entitlement, which is why membership isacritical issue.

In this case we therefore have a collectivity whose membership was not closed and whose
boundaries were not fixed by DOFS. Itis in this context that we apply a treaty which does not
specify anything more than a process of survey and selection of reserves at sometimein the future.
As to the evidence of subsequent conduct, we do not consider the opinion of one departmental
official writing between 1887 and 1890 (to the effect that the reserve entitlement wasto be fixed at
DOFS, seefootnote 98) capabl e of delineating the nature and scope of thetreaty right to reserveland.
Inthelight of all of these factors, we must regject Canada' s argument.

Thus the answer to Issue 2(b) is that treaty land entitlement is a collective right of a First
Nation that must be determined utilizing the number of treaty Indians who are or become members
of that First Nation, recalling the answer to I ssue 1(a) that every treaty Indian isto beincluded, once,

in an entitlement cal culation.

FINDINGS
There are well-defined principles with respect to the interpretation of Indian treaties. Those

principles that are relevant to theissues before us can fairly be summarized as follows:

. Treaties should be given afair and liberal construction in favour of the Indians and treaties
should be construed not according to the technical meaning of their words, but in the sense
in which they would naturally be understood by the I ndians.®

. Since the honour of the Crown is involved, no appearance of “sharp dealing” should be
sanctioned.'*
. If there is any ambiguity in the words or phrases used, not only should the words be

interpreted as against the framersor drafters of such treaties, but such language should not

100 See Nowegijick v. The Queen, [1983] 2 CNLR 89 (SCC) at 94, as followed in Simon v. The Queen,

[1986] CNLR 153 (SCC) at 167.

101 See Rv. Taylor and Williams, note 86 above, at 123.
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be interpreted or construed to the prejudice of the Indians if another construdion is
reasonably possible.’*2

. Regard may be had to the subsequent conduct of the parties to ascertain how the parties
understood the terms of the treaty.'®

Our analysis of the treaty, based on the above interpretive principles, gives rise to the
following findings about the nature and extent of treaty land entitlement under Treaty 8:

1 The purpose, meaning, and intent of thetreaty isthat each Indian band isentitled to acertain
amount of land based on the number of members, and each treaty Indian is entitled to be
included in an entitlement calculation as a member of an Indian band (or in the aternative
to landsin severalty).

2 Thetreaty conferred uponevery Indian an entitlement to land exercisabl e either asamember
of a band or individually by taking land in severalty. In the case of Indians who were
members of aband, that entitlement crystallized at thetime of thefirst survey of thereserve.
The quantum of land towhich the band was entitled in that first survey isaaquestion of fact,
determined on the basi s of the actual band membership —including band memberswho were
absent on the date of first survey. Thislater group of individualsis generally referred to as
“absentees.”

3 Thetreaty conferred upon every band the entitlement to receive additional reserve land for
every Indian who adhered to the treaty and joined that band subsequent to the date of first
survey. The quantum of additional land to which the band is entitled as aresult of such late
adherentsisaquestion of fact, determined on the basisthat the entitlement crystallized when
thoselndiansjoined the band. Theseindividualsaregenerallyreferred to as” late adherents.”

4 The treaty conferred upon every band the entitlement to receive additional reserve land for
every Indian who transferred from one band to another, provided that the band from which
that Indian transferred had never received land on his or he account. These individuals are
generally referred to as “landless transfers’ and sometimes as “landless transferees.”

5 After the date of first survey, natural increases or decreases in the population of the band do
not affect treaty land entitlement. Thereafter it isonly late acherentsor landlesstrandersin
respect of whom treaty land has never beenallocated that will affect treaty land entitlement.

102 See Taylor and Williams, note 86 above, at 123, applying R. v. White and Bob [1965], 50 DLR

(2d) 613 at 652 affirmed [1965], 52 DL R (2d) 481 (SCC).
103 See Taylor and Williams, note 86 above, at 123; R. v. Sioui, [1990] 3 CNLR 127 at 140-41; and R.
v. Ireland, [1991] 2 CNLR 120 (OCJGD) at 128 and 129.
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6 Treaty Indian women from the same treaty who marry into a band do not give rise to an
additional land entitlement, unlessthosewomen areeither |landlesstransfersor |late adherents
in their own right. Non-treaty Indian women who marry into a band do not give rise to an
additional land entitlement under any circumstances.

7 The population of the band at the datethe treaty is signed is not rd evant to the determination
of the quantum of the band’ s land entitlement.

8 The current population of aband is not relevant to the determination of the quantum of the
band’ sland entitlement and natural increases in the population of aband do not giveriseto
treaty land entitlement.

9 If aband receives asurplus of land a date of first survey, Canadais entitled to credit those
surplus lands against subsequent |andless transfers or |ate adherents.

10 Establishing a date-of-first-survey shortfall is not a prerequisite for a vdid treaty land
entitlement claim.

OTHER CONSIDERATIONS RAISED BY THE PARTIES

Before moving on to the application of these principlesto the Fort McKay claim, it is necessary to
address some other matters. Canadarai sed concernsasto the consequences of allowing post-DOFS
additions to band membership to be considered in determining treaty land entitlement. Canada's
main objection isthat this approach adopts “ atype of selective, floding treaty land entitlement”*%
(that is, population increases are considered but decreases are ignored), which is unacceptable and
completely unworkable. Moreover, Canada argues this kind of “asymmetrical” approach is
conceptually unsound.

Canada argues that since reserve land is not taken away if the population of a band goes
below DOFS population, additional 1and should not be forthcoming when the popul ation increases.
The flaw in this argument is that it lumps additions to band population through late adherents and
landlesstransfers together with natural population increases. It confusesdemographic change with
lawful entitlement under treaty. Although both phenomenawill resultin an increase in population,
their relevanceto treaty land entitlement isentirely different. If aband’ streaty land entitlement was

satisfied at DOFS, increases due to natural popul ation growth or transfersinare irrelevant, because

104 Submissions on Behalf of the Government of Canada, p. 31.



Fort McK ay First Nation Inquiry Report 49

the new band members are aready “included” in the count through their ancestors. Thus, the
principlethat every treaty Indian isentitled to beincluded in aland entitlement cal cul ation has been
met. In contrast, late adherents and transfers from landless bands have never been included in an
entitlement calculation. That is the distinction. And if population additions (late adherents and
landless transfers) are distinguished from population increases, thereisno asymmetry.

Canadaal so arguesthat the post-DOFS additionsapproach “ atificially createstheimpression
of a DOFS shortfall, when in fact none exists,” because it “ deems late additions'® to have been
members of the DOFS population of the Band, even though it is clear that many such individuals
were not even alive on that date.”** Including people who were not even alive at DOFS means that
any natural increase in the population of lae additions is counted. Again, Canada argues, this
amounts to a very sdective approach to population change, because natural decreases in DOFS
population are nat taken into account.

We are not persuaded by Canada' s argument. Post-DOFS additions have been “ deemed”
members of the DOFS popul aion only because the 1983 ONC Guidelines used the concept that has
cometo be known as adjusted date of first survey (ADOFS), which in turn was based on Canada’s
view that its obligation was based solely on DOFS population. According to this reasoning, if
additions were to be counted, they had to be nationally placed in the band at DOFS. In our opinion,
thereisno need to engageinthefiction of ADOFS. L ate adherentsand landlesstransfersare counted
not because they notionally should have been counted at DOFS, but because they have never been
included in an entitlement calculation. Therefore, whether apost-DOFS addition wasaiveat DOFS
isirrelevant.

Intermsof counting natural increasesin the population of post-DOFS additions, it seemsto
usthat thistoo isnot avalid objection. First, both natural increases and decreasesin the population
of post-DOFS additions are factored into the equation, in that many treaty Indians will have died
without having been included in a treaty land calculation, whether they were late adherents or
landlesstransfers. Thisis precisely the approach that has always been utilized between the date of

105 Canada app ears to be using the term “late addition” to include |late adherents, landless transfers,

and marriages in who become band membersfollowing DOFS.

106 Submissions on Behalf of the Government of Canada, p. 40.
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treaty and the date of first survey. Secondly, the suggestion that decreases in the DOFS population
should be counted follows from the idea of afully floating treaty land entitlement obligation (that
IS, an obligation fully responsive to popul ation fluctuations), which ishow Canada characterizesthe
post-DOFS approach. It is convenient for Canada to characterize it in this manner, because the
approach isthen highly inconsistent, arbitrary, and sdective; the obligation floats only if it favours
a First Nation. But that is not what is suggested. Rather, al that is suggested is fidelity to the
principle that every treaty Indian be included in an entitlement calculation.

Another of Canada’ s objectionsto the proposed approach isthat it generates confusion. For
example, since an individua will not be considered as a late addition if his or her ancestors have
been counted, what happens if one parent was counted and one was not? |s she or he counted,
disqualified totaly as a doublecount, or counted as some fraction of 128 acres?

As another example, Canada offers the following hypothetical Stuation: what if a late
adherent joins hisfirst band, stays therefor four years, and then leaves to join another band (asa
landless transfer) where he stays for 30 years? This gives rise to the problem of apportioning late
additions between bands, and the possibility of two or more bands staking a claim to that person’s
right to be counted. According to Canada, these are just a few examples of the potential for
overwhelming complexity and lack of closure.

Asnoted by bothMr. Reddekopp and M r. K ennedy, these kinds of problemshave not proved
insurmountable in practice. For instance, when anindividual has transferred between bands and it
is unclear where that person should be counted, the practice has been to assess the strength of the
individual’s connection to each band, usually in terms of continuity of association. As well, the
guestion of whether or not a “new adherent” has been included in a treaty land entitlement
calculation has been determined by choosng one genedogical line, usually paternal, and usng it
consistently. We would suggest that from our perspective it would be better to trace the line on a
matrilineal basis, as it would be less difficult. Moreover,we would note that this type of
determination can be done as there have been anumber of major treaty land entitlement settlements
achieved in Alberta, Saskatchewan, and Manitoba.

We appreciate that these practi cal solutionsmay not completely solvethe conceptual puzzle.

At the same time, however, we cannot countenance the government’s throwing up its hands and



Fort McK ay First Nation Inquiry Report 51

saying “this is just too complex” when much of the complexity has been caused by that
government’ sfailureto meet itssolemntreaty obligationsin atimely manner. AsCanadaitself notes,
“the i ssue magnifies with each passing generation.”'”’

Finaly, we recognize that Canada has alegitimate concern over certainty and finality in the
satisfaction of treaty land entitlement obligations. It is important, however, not to overstate the
problem. Under the principles outlined above, a band would be entitled to aresurvey of additional
landsif qualifying new members were added to the membership of the band. The survey would be
based on the actual number of new members added. This process would continue urtil all treaty
Indianshad been included in an entitlement cal cul ation and all treaty bands had their full treaty land
entitlement cal culated. Although the possibility of multiple surveysisenvisaged, the process cannot
lead to anever-ending obligation simply because there ae afinite number of treaty Indiansentitled
to be counted and, by and large, we have exceptionally detailed geneal ogical information available
with respect to them. Thus, the matter of treaty land entitlement obligetion is closed when all treaty
Indi ans have been included in an entitlement cd cul ati on according to theterms of the treaty.

There are two other points raised by the claimant that we must address. Counsel for the Fort
McKay First Nation has agued that Canada s departure from the 1983 ONC Guidelines and its
“choice’ to rely on the 1993 version of lavful obligation instead, is a“fundamental and blatant”
breach of fiduciary duty. The allegation of breach of fiduciary duty has two main aspeds. First,
Canada accepted treaty land entitlement claims based on late adherents and landl ess transfers until
1993. In adopting the new policy, Canada is treating the Fort McKay First Nation differently than
other First Nationswho entered the same treaty. Secondly, the choice of the 1993 version adversely
affectsIndian entitlement under the treaty. We begin with the proposition that treaty and fiduciary
obligations overlap, in that the Crown has a fiduciary duty to live up to its treaty obligations.'® It
seemsto us, however, that the question of breach of treaty comes first, and that it subsumes these
further questions. In other words, the issue is not whether Canada® chose” to interpret the treaty in

amanner that restrictsthe entitlement of First Nationsand thusimproperly exercisedits” discretion,”

107 Ibid., 44.

108 Ontario (AG) v. Bear Island Foundation, [1991] 2 SCR 570, 3 CNLR 79 at 81.
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or whether Canadaistreating First Nationssignatoriesto thetreaty unequdly, but whether Canada’' s
interpretation of the treaty is correct. If it is not, and the treaty land entitlement has not been met,
then the conclusion of thisinquiry will be that Canada has an outstanding lawful obligation towards
the Fort McKay First Nation.

Counsel for the Fort McK ay First Nation alsoarguedthat the 1993 interpretation retroactively
extinguished an existing treaty right contrary to section 35(1) of the Constitution Act, 1982. We
doubt that the adoption of apolicy meetsthetest, outlined in Sparrow, of aclear and plain intention
to extinguish. (In Sparrow, the Supreme Court of Canada held that legislation regulating fishing
could not extinguish or even define the aboriginal right to fish.) Furthermore, it isincorrect, in our
opinion, to talk about extinguishing the treay right to reserve land in thecontext of thisclaim. This
right isnot analogousto, for example, an aboriginal or treaty rightto hunt or fish, whichisintended
to be an ongoing right. It wasintended that the treaty land entitlement would be satisfied at acertain
point, at which point the obligationisat an end. Theright isnot extinguished; rather, the entitlement
issatisfied. And the question of whether Canada has satisfied the entitlement i s, again, properly a
guestion of treaty interpretation.

Finaly, there was also considerable debate between the parties about the relevance of the
1983 ONC Guidelines. Canada says that the guidelines are irrelevant to the interpretation of the
treaty, and the Fort McKay First Nation says that the guidelines are relevant as evidence of
subsequent conduct. From Taylor and Williams it is clear that we may take notice of how,
historically, the parties acted under the treaty after its execution.'®

Our approach in thisinquiry has been to step back and ask the fundamental question, What
doesthetreaty say about treatyland entitlement?1n our view, thisisthe correct approach to theissue
of lawful obligation. We have considered the 1983 ONC Guidelines as one possible interpretation
of thetreaty, and have evaluaed that interpretation on its meritsrather than on the basis of its status.
Therefore, there is no need for us to settle the issues raised about the status of those guidelines.

Furthermore, although subsequent conduct is relevant to the interpretation of the treaty, we

agreewith Canadathat, inthelight of the entire historical record, it isdifficult to discern aconsi stent

109 Note 86 above, at 120.
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pattern of subsequent government conduct with respect to treaty land entitlement. Indeed, the
government has dtered the ground rules many times. At the end of the day, therefore, the
government’s reliance on the ONC Guidelines for over 10 years is rdevant only in so far as it
illustratesthat even the government consi dered the post-DOFS additions goproach to be areasonabl e
interpretation of the treaty for approximately adecade.

I sSSUE 2 Has CANADA SATISFIED ITS TREATY OBLIGATION TO PROVIDE
RESERVE LAND TO THE FORT McKAY FIRST NATION?

TheFort McKay First Nation arguesthat it hasavalid treaty land entitlement claim based on either
|late adherents and landlesstransfers or, alternatively, upon aDOFS shortfall. The details areset out

asfollows:

. The DOFS population based on the joint paylist analysisis 63 persons plus 7 absentees. To
this it is necessary to add 11 late adherents, 20 landless transfers pre-1949, 9 landless
transfersthrough marriage, aswell as 25 landlesstransfersin 1963, for afinal count of 135.
Since enough reserve land for approximately 106 people was surveyed in 1915, the Fort
McKay First Nationisowed reserveland under thetreaty.

. Alternativey, thereis a DOFS shortfall based on Neil Reddekopp’ s reconstruction of who
comprised the popul ation base of 106 used by surveyor Robertson. Recall that this* residency
approach” was pursued in response to Rem Westland' s testimony that this was the proper
way to determine DOFS population.*® Mr. Reddekopp concluded that the number of people
actually present at Fort McKay in 1915, plus absentees, totalled 114 (70 from the paylist
analysisplus44 otherswho meet aresidency test). Therefore, since 114 peopleought to have
been counted but only 106 were, there is a DOFS shortfdl. In addition, there are 34 late
adherents and landless transfers, for whom land is owed.

Although the “residency approach” isvery interesting, we are unwilling to depart from the
established practice of rdying on thepaylist as astarting point in treaty land entitlement analysis.
We recognizethat a paylist hasits ownshortcomings, that it is not aband list, and that there was no
paylist for the Fort McKay groupin 1915. Furthermore, although the paylist is arelevant historical

referencein the identification of band membership, it isnot determinetive. Membership isafactual

110 See ICC Transcript, p. 116, December 16, 1994 (Rem W estland).
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guestion, established on thebasis of all relevant evidence, including the ord testimony of elders. In
this case, however, we are satisfied with the DOFS population figure of 70 persons, which was
arrived at on the basis of ajoint analysis by Canada and the claimant First Nation.

It isour opinion that the Fort McKay First Nation has avalid treay land entitlement claim
based on late adherents and landlesstransfers in accordance with the findings as set out above. We
respect Mr. Reddekopp’ swork and are satiied that the estimate of |ate additions he provided isas
accurate as possible. Therefore, we accept, on the basis of the evidence put before us, that the
claimant is entitled to enough reserve land for 135 people (17,280 acres), and that there is an

outstanding obligation to provide additional reserve land (3815 acres).



PART IV
CONCLUSIONS AND RECOMMENDATIONS

CONCLUSIONS
We have been asked to examine and report on whether the Government of Canada properlyrejected
the specific claim submitted by the Fort McKay First Nation. To determine whether this claim is

valid, we have had to consider the following specific legal issues:

Issue 1 What is the nature and extent of the right to reserve land, and Canada’'s
correlative obligation to providereserve land, under Treaty 8?

a Isevery treaty Indian to beincluded in an entitlement calculation?
b Istreaty land entitlement a collective or an individual right?
| sSUE 2 Has Canada satisfied its treaty obligation to provide reserve land to theFort

McKay First Nation?

Our findings on each question aresummarized as follows:

Issue 1(a)

Every treaty Indian isentitled to be included in an entitlement calcul ation. Based on the text of the
treaty, and the authority of R. v. Blackfoot Band of Indians, we conclude that it was the intention of
the Crown to enter intoan agreement with all Indiansinhahiting the treaty area, whether or not they
were members of aband at the time the treaty was signed. Thus the obligation of the Crown isto
provide aland entitlement for d | Indiansin the Treaty 8 area, based on the formulastipulated in the
treaty, when they adhere to the treaty and join a band. Inherent in this concept is the posdbility of

multiple surveys.

I ssue 1(b)

Itis clear that the right to the use and benefit of reserve landsis a colledive right held in common
by the members of a band. But this conclusion does not solve the issue beforeus, which is how to
determine the quantum of land to which that ultimately collective right attaches. Under the treety,
aband will receivean amount of land based onitsper capitamembership. Thus, thereal issueishow

the collectivity isto be defined for treaty land entitlement purposes.
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In our view, there is nothing in the treaty to support Canada’s theory tha the collectivity
“crystallizes’ at date of first survey for the purposes of treaty land entitlement. The treaty does not
specify that asingle survey will be undertaken; rather, it specifies aprocessof selection and survey.
Moreover, given that the Treaty 8 Indianswere not organized into stable bands by DOFS, the notion
of crystallization at DOFS is at odds with the actud historical context. In light of dl these
considerations, we reject Canada’ s argument that its treaty |and entitlement obligation islimited to
DOFS population.

We have also made thefollowing general findingswithrespect to theinterpretation of treaty

|and entitlement:

1 The purpose, meaning, and intent of thetreaty isthat each Indian band isentitled to acertain
amount of land based on the number of members, and each treaty Indian is entitled to be
included in an entitlement calculation as a member of an Indian band (or inthe alternative
to lands in severalty).

2 Thetreaty conferred upon every Indian an entitlement to land exercisabl e either asamember
of a band or individually by taking land in severalty. In the case of Indians who were
members of aband that entitlement crystallized at the time of thefirst survey of thereserve.
The quantum of land towhich the band was entitled in that first survey isaaquestion of fact,
determined on the basis of the actual band membership, including band memberswho were
absent, on the date of first survey. Thislater group of individualsis generally referred to as
“absentees.”

3 The treaty conferred upon every band the entitlement to receive additional reserve landfor
every Indian who adhered to the treay and joined that band subsequent to the date of first
survey. The quantum of additional land to which the band is entitled asaresult of such late
adherentsisaquestion of fact, determined on the basi sthat the entitlement crystallized when
thoselndiansjoined theband. Theseindividualsaregenerallyreferred to as” late adherents.”

4 The treaty conferred upon every band the entitlement to receive additional reserve land for
every Indian who transferred from one band to another, provided that the band from which
that Indian transferred had never receivedland on his or her account. These individuals are
generally referred to as “landless transfers’ and sometimes as “landless transferees.”
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5 After the date of first survey, natural increasesor decreases inthe population of the band do
not affect treaty land entitlement. Thereafter itis only lateadherents or landless transfersin
respect of whom treaty land has never been allocated that will affect treaty land entitlement.

6 Treaty Indian women from the same treaty who marry into a band do not gve rise to an
additional land entitlement, unlessthosewomen areeither landlesstransfersor |ate adherents
in their own right. Non-treaty Indian women who mary into a band do not give rise to an
additional land entitlement under any circumstances.

7 The population of the band at the date thetreaty issignedis not relevant to the determination
of the quantum of the band’ s land entitlement.

8 The current population of aband is not relevant to the determination of the quantum of the
band’ sland entitlement and natural increases in the population of aband do not giveriseto
treaty land entitlement..

9 If aband receives asurplus of land & date of first survey, Canadais entitled to credit those
surplus lands against subsequent landless transfers or late adherents.

10 Establishing a date-of-first-survey shortfall is not a prerequisite for a vdid treaty land
entitlement claim.

| SSUE 2
Canadahas not satisfied itstreaty obligation to provide reserveland to the Fort McKay First Nation.
The treaty corferred upon every Indian an entitlement to land exercisable either as a member of a
band or individually by taking land in severalty. In the case of Indians who were members of the
Band at that time, entitlement crystallized at the time of thefirst survey of thereservein 1915. The
guantum of land which the Band was entitled to in that first survey is aquestion of fact, determined
on the basis of the actual band membership, including band members who were absent, on thedate
of first survey. The DOFS population based on the joint paylist analysis is 63 persons plus 7
absentees.

Thetreaty also conferred upon every band the entitlement to receive additional reserve land
for every Indian who adhered to the treaty and joined that band subsequent to the DOFS. The
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guantum of additional land to which the Fort McKay First Nation isentitled as aresut of such late
adherentsis a question of fact, determined on the basis that the entitlement crystallized when those
Indiansjoined the Band. The Fort McKay First Nation had 11 | ate adherents between 1915 and 1949.

In addition, the treaty conferred upon the band the entitlement to receive additional reserve
land for every Indian who transfered from one band to another, where the band from which that
Indiantransferred had never receivedland on hisor her acoount. Prior to 1949 therewere 20 landless
transfersto the Fort McKay First Nation. As aresult of marriages, 9 women — landless transfersin
their own right — became members. The Fort McKay Hrst Nation also received an additional 25
landless transfersin 1963. The totd of landless trandersis then 54 persons.

The totd population for treaty land entitlement purposes, including those on the paylist,
absentees, |ate adherents, and landlesstransfers identified in the historical research, is 135, which
givesatreaty land entitlement of 17,280 acres. The Fort McKay First Nation has been gven 13,465

acres, enough reserveland for approximately 105 people. It is, therefore, owved afurther 3815 acres.



Fort McK ay First Nation Inquiry Report 59

RECOMMENDATION
Having found that the Treaty 8 land entitlement of the Fort McKay First Nation has not been fully
satisfied, we therefore recommend:

That the treaty land entitlement claim of the Fort McKay First Nation be
accepted for negotiation under Canada’s Specific Claims Policy.

FOrR THE INDIAN CLAIMS COMMISSION

P.E. James Prentice, QC CaroleT. Corcoran
Commission Co-Chair Commissioner



APPENDIX A

The Fort McKay First Nation Treaty Land Entitlement Inquiry

Decision to conduct inquiry May 17, 1994
Notices sent to parties May 17, 1994
Planning conference August 31, 1994
Community session November 8, 1994

The Commission heard from the following witnesses. Chief Mel Grandjamb, Dawn
Wagquan, Neil Reddekopp, Clarence Boucher, Clara Shott, Julie Lindstrom, Francis Orr,
FloraGrandjamb, Willie Grandjamb | sabelle Ahyasou, Clara Wilson. The session was held
at Fort McKay First Nation.

Expert evidence sessions

November 18, 1994 Calgary
The Commission heard from the fol lowing witness: Sean K ennedy.

December 16, 1994 Ottawa
The Commission heard from the following witness. Rem Westland, Director General,
Specific Claims Branch, DIAND.

March 16, 1995 Edmonton
The Commission heard from the following witness. Neil Reddekopp.

L egal argument May 8 and 9, 1995

Legal argument was heard at Fort McKay First Nation.



APPENDIX B
The Record of the Inquiry

The formal record for thisinquiry is comprised of the foll owing:

. Documentary record (2 volumes of documents, val. 1, tab 1-19, and val. 2, tab 20-27)
. Exhibits
. Transcripts (5 vdumes, including the transcript of legal submissions)

The report of the Commission and letters of transmittal to the parties will complete the record for
thisinquiry.



APPENDIX C

Office of Native Claims Historical Research Guidelines
for Treaty Land Entitlement Claims

The general principle which appliesin al categories of land entitlement claimsis that each
Treaty Indian Band is entitled to a certain amount of land based on the number of members.
Conversely, each treaty Indian is entitied to be included in an entitlement cdculation as a
member of an Indian Band.

The following criteria are intended as guidelines in the research and validation process for treaty
land entitlement claims. They have evolved from historical research done by the Office of
Native claims (ONC) in consultation with the Federal Department of Justice, and in consultation
with the research representatives of the claimant bands. Each claim isreviewed on itsown
merits keeping in mind these guidelines. However, as experience has taught, new and different
circumstances have arisen with each claim. Therefore, the review processis not intended to be
restricted to these guidelines.

Determining a Band's treaty land entitlement involves five basic steps:

1) Identification of the band and the gpplicabl e Treaty.
2) Determination of the relevant survey date.

3) Determination of the total lands received by the band.
4) Determination of the population base.

5) Overall entitlement calculations.

A | dentification of Claimant Band

The claimant Band may be known by its original name or a new name. The present day
band is traced to the ancestoral [sic] band which originally signed or adhered to treaty.
Depending on which of the eleven numbered treaties the band signed or adhere to, the
band is entitled to a reserve acreage based on a per capita allotment of 32 acres per
member or 128 acres per member.

B Date for Entitlement Calculation

The date to be used in the land quantum calculations is seldom clearly spelled out in any
of the treaties. Some of the treaties refer to the laying asde [sic] or assignment of a
reserve, others mention the selection of land. Legal advice from the Department of
Justice suggests that, although the treaties do not clearly identify the data for which a
band's population base is to be determined for the land quantum cal culaions, the most
reasonable date is not later than the date of first survey of land. It is Canada's general
view that thisisthe date to be used to determine whether it has met its obligation under
the treaties, to provide a quantum of land to an Indian Band based on the population of
that Band at date of first survey.



Fort McK ay First Nation Inquiry Report 63

Generally the date to be used is taken from the plan of survey of the first reserve set aside
for the use and benefit of an Indian Band. Thisisthe date which is noted by the surveyor
as the date which he carried out the survey. Other indicators tha ought to be noted
include the date on which the surveyor signed the plan and the date noted in the
surveyor's field book.

In some cases, the date which is chosen for entitlement purposes isnot the date of thefirst
actual survey for aband'sreserve. A reserve may havebeen surveyed for the band, but it
was never administered as areserve. Furthermore, if the band rejeds the survey and
abandons the reserve after the survey, another reserve may be surveyed elsewhere at a
later date and confirmed by Order-in-Coundl. Depending onthe factsin each case, this
could be considered as the date of first survey. The later survey date could be used as
date of first survey because thisiswhen the first reserve, officially recognized by Order-
in-Council, was set aside for the band.

C L ands Received

The amount of land received by a Band is determined by totalling the acreages of all
Reserve lands set aside for the use and benefit of the Band in fulfillment of treaty land
entitlement.

The acreage figure is taken from the Order in Council setting asidethe reserve.
Subsequent surveys are also relevant and ought to be considered. In cases where an
Order-in-Council confirming the reserve did not state the acreage of thereserve it was
taken from the plan of survey of the reserve.

In determining the total amount of land received by a Band, only those lands received as
treaty entitlement wereincluded. Lands received for the following reasons were not
included in the totd unless the historical record warranted it:

i) Lands received in exchange for land surrendered for sale.
i) Lands received in compensation for lands takenfor public purposes.
i) Lands purchased with Band funds.

D Population Base for the Determination of an Outstanding L and Entitlement

An outstanding treaty land entitlement exists when the amount of land which a band has
received in fulfillment of its entitlement is less that what the band was entitled to receive
under the terms of the treaty which the band adhered or signed. Thisisreferred to asa
shortfall of land. There are two situation where a shortfall may exist. The first iswhen
the land surveysfail to provide enough land to fulfill the entitlement. The second iswhen
new members who have never been included in aland survey for aband, join aband that
has had its entitlement fulfilled. The objective isto obtain as accurate a population of the
band asis possible on the date that the reserve was first surveyed. The only records
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which recorded membership of Indians in the bandsprior to 1951 werethe annuity paylist
and the occasional census. The annuity paylists are what is generally relied upon in order
to discover the population at the dateof first survey. Thisis done by doing an annuity
paylist andysis.

In paylist analysis, all individuals being claimed for entitlement purposes are traced. This
includes areview of al band paylistsin atreaty areafor the years that an individual is
absent, if necessary. All agent's notations are investigated regarding the movements,
transfers, payment of arrears, or any other event that affects the status of a band member.
A ten to fifteen year period is usudly covered depending on the individual case This
period would generally begin at the time the treaty was first signed, through the date of
first survey and a number of years afterwards. Where a claim depends solely on new
adherents or transfers from landl ess bands, the band memberships may be traced through
to the present day.

The following principles are generally observed in an annuity pay list analysis

Persons included for entitlement purposes:

1) Those names on the paylist inthe year of survey.

2) Absentees who are paid arrears. These are band members who areabsent for the
year of survey but who return and are paid arrears for that year.

Absentees who return and who are not paid arrears. These people must be
traceable to: when they became band members and how Iand they remained as
members during say, aten to fifteen year period around the date of survey.
Generaly, continuity in band membership isrequired. Also it must be shown that
they were not included in the population base of another band for treaty land
entitlement purposes, while absent from the band.

3) New Adherentsto treaty. These are Indians, who had never previously signed or
adhered to treaty and consequently have never been included in an entitlement
calculation.

4) Transfers from Landless Bands. These are Indians who have taken treaty as
members of one band, then transferred to another band without having been
included in the entitlement calculaion of the original band, or of theband to
which they have transferred. The parent band may not have received land,
whereas the host band may have already had its entitlement fulfilled. These
Indians are acceptable, as long as they have never been included in aland
guantum calculation with another band.
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E

5)

Non-Treaty Indians who mary into a Treaty Band. This marriage in effect,
makesthem new adherentsto treaty.

Persons not included

1)

2)

3)

4)

5)

6)

Absentees, new adherents and transfers from landless bands, who do not retain a
reasonable continuity of membership inthebandi.e: they are away most of the
time. However, these are dealt with on a case by case basis and there may be
circumstances which warrant the inclusion of a band member even though he may
be absent for an extended period of time.

Where the agent's notes in the paylist simply states "married to non-treaty”", those
people are not included. They could be non native or métis and therefore
ineligible.

Where the agents notation simply reads "admitted" (which often meant admitted
to band and not to treaty) and noletter of admission to treaty can be found, these
persons are excluded.

Persons who are not readily traceablei.e.: they seem to appear from nowhere and
disappear in asimilar fashion.

Persons who were included in the popul ation base of another band for treaty land
entitlement purposes.

Person names which are discoverad to be fraudul ert.

Land Entitlement Claims Arising from Band Amalgamation

There are cases where a present day band was formed as aresult of the
amalgamation of two or more bands. An outstanding land entitlement will occur
when one or more of the component bands has a shortfall of land before
amalgamation with the other band or bands, and that shortfall causesa shortfall to
exist for the amalgamated band. The paylist analysisis done for the component
band or bands which have a shortfdl, employing the same principles previously
described.

In cases where one or more of the component bands has a surplus of land, and this
surplusis greater than the deficit of the other component band(s), then the
entitlement of the amalgamated band has been fulfilled. The Department of
Justice concurs with this view. The deficit component bands would have had full
use of the surplusland as full members of the amalgamated band.

Calculation of a Shortfall
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Thisis asimple calculation where the most accurate population figure obtained from the
paylist analysis, is multiplied by the per capita allotment of the appropriate treaty. Where
the amount of land received is less than the calcul ated entitlement, ashortfall issaid to
exist and therefore an outstanding land entitlement is owed to the band. Where the land
guantum received is equal to or exceeds this calculation, the entitlement has been
fulfilled.

MAY 1983



