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PART |

INTRODUCTION

BACKGROUND

Thisinquiry arises out of a claim by the Gamblers First Nation that Canada continues to oweit
reserve land under the terms of Treaty 4.! The Gamblers First Nation adhered to Treaty 4 on
September 21, 1874, as part of agroup of Saulteaux Indiansreferredto asthe“ Fort Ellice Band” by
Indian Commissioners Alexander Morris, David Laird, and W.J. Christie. During the treay
negotiations, the Gambler was apowerful spokesperson for thisBand. The treaty indicates that the
Band wasled by Chief Waywayseecappo, but it included groupsthat were eventually recognized by
Canada as separate bands under the Gambler, South Quill, Rattlesnake, and Sakimay. Under the
termsof thetreaty, Canadaagreed to set aside reservesof one square mile(640 acres) foreach family
of five, or 128 acres per person. However, the treaty does not specify the time at which aband’s
population isto be calculated for the purposes of determining how much reserve land should be set
asidefor its collective use; nor does the treaty specify what the respective rights and obligations of
the parties are in asituation in which a group within the band seeks and obtains a surrender of a
portion of the reserve land 0 that a separatereserve can be set apart at another location. It is this
latter featurethat is unique to the Gamblers First Nation treaty land entitlement daim.

According to the First Nation, the Gambler and hisfollowersdid not have areserve set apart
for their own use and benefit until 1883 when, following the “surrender for exchange” in 1881 of
aportion of thereserve originally surveyed for theFort ElliceBand at Bird Tail Creek in 1877, anew
reservefor the Gambler waslaid out by Dominion Land Surveyor A.W. Ponton at Silver Creek. The
First Nation submits that the 1877 survey was not conducted in accordance with the terms of

Treaty 4 and must be considered invalid. Therefore, the First Nation claimsthat the appropriate date

! For background onthe difficult subject of treaty land entitlement, see the inquiry reports previously

released by the Indian Claims Commission (ICC) relating to the Fort McKay First Nation, Kawacatoose First Nation,
Lac La Ronge Indian Band, Kahkewistahaw First Nation, and Lucky Man Cree Nation: ICC, Fort McKay First Nation
Report on Treaty Land Entitlement Inquiry (Ottawa, December 1995), reported (1996) 5 Indian Claims Commission
Proceedings (ICCP) 3; ICC, Kawacatoose First Nation Report on Treaty Land Entitlement Inquiry (Ottawa, March
1996), reported (1996) 51CCP73; ICC, Lac La Ronge Indian Band Report on Treaty Land Entitlement Inquiry (Ottawa,
March 1996), reported (1996) 5 ICCP 235; ICC, Kahkewistahaw First Nation Report on Treaty Land Entitlement
Inquiry (Ottawa, November 1996), reported (1998) 6 ICCP 21; and ICC, Lucky Man Cree Nation Report on Treaty Land
Entitlement Inquiry (Ottawa, March 1997), reported (1998) 6 ICCP 109.
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to be used to determine its entitlement to land is 1883, the year that reserve land wasfirst surveyed
for Gamblers First Nation. The First Nation asserts that its population in 1883 was 215, including
individualslater paidarrearsfor that year, resultingin atreaty |and entitlement of 27,520 acres. Since
Indian Reserve (IR) 63, surveyed by Ponton, consisted of only 19,200 acres, the Gamblers First
Nation claims a shortfall of 8320 acres.

By way of contrast, the Government of Canada argues that the Gambler was a member of
Waywayseecappo’ sband in 1877 and that he and his people must be considered to have received
their land entitlement as part of the survey of reserve land for the Fort Ellice Band in that year. At
that time, surveyor William Wagner laid out areserveof 71.67 squaremiles(45,869.49 acres), which
was sufficient land for 358 people. Canada submits that, if the Sakimay and South Quill groups,
which received separate reservesin 1876 and 1882, respectively, are excluded from consideration,
the population of Waywayseecappo’s band in 1877 was 190; therefore, the reserve set apart by
Wagner satisfied the band’ s treaty land entitlement. Alternatively, if the Sakimay and South Quill
groups are included, Canada contends that the 16,691 acres in their two reserves must also be
included and the Fort Ellice Band’ s treaty |and entitlement wasstill met. Finally, even if the Firg
Nation is correct in its suomission that 1883 was the date of first survey, Canada argues that the
population figure of 215 relied on by the First Nation must be “revised downward to 148 by taking
into account 26 ‘ double counts,” 14 ‘ one-timeonlies and 27 other * probable double counts.’”2 Since
the 1883 survey provided 30 square miles of land — sufficient for 150 people — Canada claims that
the First Nation received asurplus of reserveland even if you accept that the First Nation’ sassertion
that the appropriate date to determine its land entitlement is 1883.

The centrd question in this inquiry is whether the Gamblers First Nation’s treaty land
entitlement should be determined according to the population of the Fort Ellice Band under Chief
Waywayseecappo in 1877, when theBird Tail Creek reserve was first surveyed, orin 1883, when
the survey was completed for the Gambler’'s reserve at Silver Creek. It should be borne in mind,
however, that the Commission has been asked to determine only what the appropriate dateisfor the
purposesof cal culating thetreaty land entitlement of GamblersFirst Nation. Wehave not been asked

Supplementary Submissions on Behalf of the Government of Canada, May 9, 1997, p. 9.
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to determinethe quantum of land the First Nation isentitled toor whether an outstanding entitlement

to land isstill owed by the Crown today.

MANDATE OF THE INDIAN CLAIMS COMMISSION
The Commission’s mandate to conduct inquiries pursuant to the Inquiries Act is set out in a

commission issued on September 1, 1992. The Order in Coundl directs:

that our Commissioners on the basis of Canada s Specific Claims Policy . . . by
considering only those matters at issue when the dispute was initially submitted to
the Commission, inquire into and report upon:

€) whether a claimant has avalid claim for negotiation under the Policy where
that claim has aready been rejected by the Minister; and

(b) which compensation criteria apply in negotiation of a settlement, where a
claimant disagrees with the Minister's determination of the applicabe
criteria®

The Specific Claims Policy is set forth in a 1982 booklet published by the Department of Indian
Affairsand Northern Development (DIAND) entitled Outstanding Business. A Native ClaimsPolicy
— Specific Claims* In considering a specific claim submitted by a First Nation to Canada, the
Commission must assess whether Canada owes an outstanding lawful obligation to the First Nation

in accordance with the guidelines provided in Outstanding Business:

Thegovernment’ s policy on specific claimsisthat it will recognize claimsby Indian
Bandswhich disclosean outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

1) The non-fulfillment of atreaty or agreement between Indians and the
Crown.

s Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992,

amending the Commisgon issued to Chief Commissioner Harry S. LaForme on A ugust 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991 (Consolidated Terms of Reference).

4 Department of Indian Affairsand Northern Development (DIA ND), Outstanding Business: A Native
Claims Policy - Specific Claims (Ottawa: Minister of Supply and Services, 1982), reprinted in [1994] 1 ICCP 171-85.
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i) A breach of an obligation arising out of the Indian Act or other
statutes pertaining to Indians and the regulations thereunder.

iii) A breach of an obligation arising out of government administration
of Indian funds or other assets

iv) Anillegal disposition of Indian land.

In addition to the foregoing, the government is prepared to acknowledge claims
which are based on the following arcumstances:

1) Failure to provide compensation for reserve lands taken or damaged
by thefederd government or itsagencies under authority.

i) Fraud in connection with the acquisition or disposition of Indian
reserve land by employees or agents of the federal government, in
cases where the fraud can be clearly demonstrated.®

THE INQUIRY

The First Nation’ s claim to an outstanding treaty land entitlement was first submitted to Canadain
1981 and was most recently consdered and rejected by the Department of Indian Affairs and
Northern Development on March 17, 1994. A.J. Gross, Indian Affairs Director of Treaty Land
Entitlement, informed Chief James Tanner that the claim had been rejected on the following

grounds:

Upon review of theresearch it remains our view that Canada’ streaty land obligation
to the group which eventually became the Gamblers’ [sic] Band was satisfied when
land wassurveyedin 1877 for that group aspart of the Waywayseecappo Band. Since
the GamblersBand did not exist in 1877 when the obligation wasfulfilled, itisto the
WaywayseecappoBand that onemust | ook to determinewhether Canadahasfulfilled
its lawful obligation. There is no evidence that members of the Gamblers Band,
created sometime after the March 7, 1881 surrender vote, considered themselves a
separate band prior to 1881.

It is, rather, our view, that the 1881 surrender resulted in agreement by
Waywayseecappo Band memberstha itsBird Tail Creek Reserve could be reduced
by 30 square milesin order to allow members who wanted to form the Gamblers
Band to take areserve of equal size elsewhere. Thisband division doesnot ater the

5 DIAND, Outstanding Business: ANative ClaimsPolicy - Specific Claims (Ottawa: M inister of Supply

and Services, 1982), 20, reprinted in [1994] 1 ICCP 171-85.
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fact that Canada had dready set aside enough land to satisfy its treaty land
entitlement obligation to those band members?®
On January 22, 1996, Chief Tanner wrote to the Indian Claims Commission (the

Commission) to request that this inquiry be convened,” and by June 14 of that year a planning
conference had been held to discuss and to refine the issues, to clarify theparties positions, and to
plan the course of theinquiry. At the planning conference, the parties agreed that the Commission

would be asked for its recommendations with regard to three issues:

1 Was Canada’ sobligation to provide treaty landsto the claimant in respect of
the adherence to Treaty No. 4 on September 21, 1874 satisfied in 1877 with
the selection and survey of the lands at Birdtail [sic] Creek for the “Fort
Ellice Band™?

2 Towhat extent, if at dl, did the “surrender for exchange” in 1881 affect the
treaty land entitlement of theclaimant?

3 What isthe quantum of the claimant’ s outstanding treaty land entitlement, if
any?®

The parties also discussed whether the Gambler’ s treaty land entitlement claim might affect other
bands. Counsel for the First Nation, however, advised that “Rolling River's T.L.E. [treay land
entitlement] isnot affected astheir T.L .E. hasbeen accepted [for negotiation by Canada],” and added
that, “while other First Nations may be asked to provide information on their understanding of the
historical background to the claim, no other First Nation has alegal interest in this claim and nor

would they be affected by the Commission’ s recommendations.”®

6 A.J. Gross, Director, Treaty Land Entitlement, Dept. of Indian Affairs, Vancouver, BC, to Chief &

Council, Gamblers Indian Band, Binscarth, Manitoba, March 17, 1994 (ICC Documents, pp. 703-04).

7 Chief James Tanner, Gamblers First Nation, Binscarth, Manitoba, to Indian Claims Commission,

Ottawa, January 22, 1996.

8 Indian Claims Commission, Planning Conference Summary: Gamblers First Nation Treaty Land

Entitlement, Ottawa, Ontario, June 14, 1996, p. 14.

o Indian Claims Commission, Planning Conference Summary: Gamblers First Nation Treaty Land
Entitlement, Ottawa, Ontario, June 14, 1996, pp. 11-12. The Rolling River Firg Nation comprisesthe descendants of
South Quill and his people.
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Following the receipt of written legal submissions by the First Nation on October 24, 1996,
and by Canada on October 29, 1996, the Commission convened a hearing in Binscarth, Manitoba,
on November 5 and 6, 1996, to receive testimony from members of the Gamblers First Nation and
to hear legal arguments. However, because Canada had been unable to completeits paylist research
and analysis, it was agreed that the oral submissions by counsel would be limited to two issues
dealing with the appropriate date of first survey and the effect of the 1881 “ surrender for exchange.”

Canadalater filed supplementary written submissions on May 9, 1997, to address the issue
of the quantum, if any, of the First Nation’s outstanding treaty land entitlement. The First Nation
intended to respond to those submissions but, by that time, the research capacity of the Treaty and
Aborigina Rights Research (TARR) Centre of Manitoba, Inc., had been dedicated to assst in
finalizing the Manitoba Treaty L and Entitlement Framework Agreement. For thisreason, the parties
agreed that the Commission’ sfindings and recommendations in thisinquiry should be restricted to
identifying the Gambler’ s date of first survey and determining the impact of the 1881 “ surrender for
exchange” on the First Nation’ s treaty land entitlement pending further confirming research to be
conducted by the First Nation.

During the course of the inquiry, the Commission has considered, in addition to the written
and oral submissions already mentioned, some 700 pages of historical documentsin addition to 11
other exhibitscomprisingseveral thousandpagesof material. A summary of thewritten submissions,
documentary evidence, transcripts, and the bdance of the record in this inquiry is set forth in

Appendix A of this report.

INTERESTS OF THE WAYWAYSEECAPPO FIRST NATION IN THIS INQUIRY

Shortly after the compl etion of the oral sessionsin November 1996, the Commission received al etter
from Chief Murray Clearsky and the Waywayseecappo First Nation Band Council expressing
concern that Waywayseecappo had nat been notified of the inquiry or given an opportunity to
participate, although it appeared that the issues being addressed might directly affect that First
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Nation. The Council added that it al so had claimswith thefederal government arising from the same
circumstances.®

In a subsequent letter, the Waywayseecappo First Nation provided afuller outline of its
position:

Our positionisthat the surrender of 1881 which purportedly surrendered 30 sections
of land was invalid under the provisions of the Indian Act in force at the time.

Thissurrender isinvdid because only 23 out of at least 7 [sic] male members
of the Band of the full age of 21 years assented to the surrender. A majority of the
Band must assent.

Alternativelyif the surrender is valid which we deny, under the termsof the
surrender it says, “ And whereas since the assignment thereof asforesaid it has been
found more convenient and for the interests of the said Band of Indians that the
boundaries of the said reserve on the south and east side should be altered and in lieu
of the lands (herein after described) by such aterations of boundaries ex[c]luded
other lands of equal extent assigned to the said band.” The surrender itself says that
the band be assigned other land of equal extent. The band being what is now
Waywayseecappo FHrst Nation.

Presumably this is why the department considered the band as one until the
early 1970's when the government changed how it treated the peopleat Gamblers.
The surrender dealt with 30 sections of land, Waywayseecgppo First Nation was | eft
39 sections at its present |ocation and three disappeared in the shuffle. The majarity
of the 30 sections that Waywayseecappo Hrst Nation was assigned at what is now
Gamblers was then surrendered without further notice to Waywayseecappo First
Nation. These further surrenders directly affect the land base of Waywayseecappo
First Nation because they dispose of land that belonged to the people of
Waywayseecappo Hrst Nation.

Eventudly, following a meeting involving Commission counsel, Chief Clearsky, and other
members of the Band Coundl, it was agreed by Waywayseecgppo that the Commission could
proceed without evidence or submissions from that First Nation subject to the following
understandings set forth in a letter dated January 27, 1998, from Ron S. Maurice, Commission
Counsel, to the Chief and Council:

10 Chief and Council, Waywayseecappo First Nation, to Ron S. Maurice, Indian Claims Commission,

Ottawa, November 14, 1996 (ICC file 2106-09-1).
n Chief Murray Clearsky and Council, Waywayseecappo FirstNation, to Ron S. Maurice, Commission
Counsel, Indian Claims Commission, March 12, 1997 (ICC file 2106-09-1).
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the issues raised in [the Gamblers First Nation] inquiry, the historical evidence
provided, and thelegal algumentsmade in support of thisclaim relate to the specific
claim of the Gambler’ sFirst Nation only. The Commission’s mandate isto inquire
into the claim and make recommendations to the Minister of Indian Affars and
Northern Development on whether the specific clam was properly rejected by
Canada. The Commission will not make any decisions regarding thevalidity of any
other potential claim by a First Nation unless we have been requested to do so.
Nonetheless, | understand that there may be common historical facts and evidence
between the Gambler's Hrst Nation clam and any potential clam by the
Waywayseecappo Frst Nation.

Generally speaking, the issues before the Commission relate to Canada's
obligation to provide treaty land to the First Nations who adhered to Treaty 4 on
September 21, 1874 and whether that obligation was met with the selection and
survey of lands in 1877 at Birdtail [sic] Creek for the Fort Ellice Band. There are
only two specific issues before the Commission: (1) what is the appropriate date of
first survey? Isit 1877 when lands were set aside at Birdtail [sic] Creek orisit 1883
when Gambler’ sIndian Reserve #83 was set aside? (2) what impact, if any, didthe
“surrender for exchange” in 1881 have on the treaty land entitlement of the
claimants?Regardless of whether the Commission recommendsthat the proper date
of first survey is 1877 or 1881, it has been agreed that the Commission will not be
making any recommendations on whether the Gambler’'s First Nation has an
outstanding TLE shortfall and, if so, how much landisstill owed because the parties
have not completed the necessary paylist research and analysis.

For the sake of clarification, it might behelpful to summarizetheissuesthat
are not before the Commission in this inquiry. First, it should be emphasized that
neither Canada [n]or the Gambler’s First Naion has challenged the validity of the
1881 “surrender for exchange” so the Commission will not be making any findings
on whether it wasin compliance with the Crown’ s statutory or fiduciary obligations.
Although it will be assumed to be valid for the purposes of addressng the issuesin
this inquiry, this is without preudice to the Waywayseecgppo First Nation and it
would not preclude you from submitting aclaim alleging that the 1881 surrender was
invalid. Second, the Commission will not be making any findings on whether an
outstanding TLE shortfall exists and, if so, who would be entitled to the shortfall
acreage. Third, weare not considering whether thereisavdid claiminrelationtothe
approximately 3 square miles that were not accounted for after the “surrender for
exchange” was completed and, if so, who is entitled to seek compensation for such
a clam. Finally, we are not considering whether any subsequent band splits or
surrenders of reserve land have any bearing on the potential claims of the First
Nations. Therefore, thiswould not preclude the Waywayseecappo First Nation from
submitting a claimin relation to any of the above issues.

In view of theabove, the Commission would be prepared to explicitly state
initsfina report that the findings and recommendations made by the Commission
are expressly limited to the specific claim of the Gambler’s First Nation and are
without prejudice to any claim or claimsthat the Waywayseecappo First Nation has
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or may have regarding the land set aside at Birdtail [sic] Creek for the adherentsto
Treaty 4. Furthermore, the findings and recommendations of the Commission will
be subject to the understanding that we have not received submissions from the
Waywayseecappo First Nation. When the Commission has issued its report, a copy
of it will be provided to you for your consideration and if you have any concerns
regarding the findings and recommendations of the Commission, it would be open
for the Waywayseecgopo First Nation to submit its own claim and submissionsin
relation to any of the historical or legal issues addressed in that report.

The Commissioners hereby acknowledge and incorpaorate the foregoing understanding aspart of this
report.

We now turn to the factual background to the claim.

© Ron S. Maurice, Commission Counsel, Indian Claims Commission, to Chief Murray Clearsky and

Council, Waywayseecappo First Nation, January 27, 1998.



PART II
HISTORICAL BACKGROUND

The historical evidence related to the Gambler First Naion’'s claim, reviewed in this Part, includes
several volumes of documentary evidence and the testimony provided by members of the Gambler
First Nation at a community session on November 5, 1996. The Commission also considered the
written submissions of the First Nation and Canada in addition to hearing oral submissions from

legal counsel for the parties on November 6, 1996.

TREATY 4—QU’APPELLE LAKES
In the summer of 1874, Alexander Morris, David Laird, and W.J. Christie® were appointed
Commissioners to negotiate Treaty 4 with the Cree and Saulteaux Indians inhahbiting an area of
roughly 75,000 square mileslying west of theterritory covered by Treaty 2 and situated betweenthe
United States/Canada boundary to the south and the Saskatchewan River to the north.* Fort
Qu' Appelle was selected asa “ convenient centre” for the negotiations,** and the Commissioners
arrived there on September 8, 1874. Already gathered wereCreesfrom variouslocalities within the
Treaty 4 area, as well as Saulteaux from Fort Pelly, Cypress Hills, Fort Ellice, and Qu' Appdle
Lakes.

Upon his arrival in Qu’ Appelle, Morris called upon the assembled Indians to idertify the

peoplewho could speak for them.*® According tothisaccount of Morris s opening remarks, he said:

1 At the time of the treaty negotiations, Alexander Morris was the Lieutenant Governor of the North-

West Territories,David Laird wasthefederal M inister of thelnteriorinthe Liberal government of Alexander Mackenzie,
and W.J. Christie of Brockville, Ontario, was a retired Hudson’s Bay Company factor “and a gentleman of large
experience among the Indian tribes.” Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the
North-West Territories(Toronto: Belfords, Clarke & Co., 1880; reprinted Saskatoon: FifthHouse Publishers, 1991), 78.

14 Order in Council PC 944, July 23, 1874, provides the general description for the area to be ceded;
Order in Council PC 1332, November 4, 1876, refersto the appointment of theCommissioners. Both arefound in Treaty
No. 4 between Her Majegy the Queen and the Cree and Saulteaux Tribes of Indians at Qu’ Appelle and Fort Ellice
(Ottawa: Queen’s Printer, 1966), 3.

5 Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West
Territories (Toronto: Belfords, Clarke & Co., 1880; reprinted Saskatoon: Fifth House Publishers, 1991), 78.

16 This formality of asking the Indians to name their Chiefs started with the negotiation of Treaty 1 in
1871, at which Lieutenant Governor Archibald sought to avoid some of the problems that had arisen out of the Selkirk
Treaty:
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“[Tothe Creeq . .. Wewant to speak to you about the land and what the Queen is
willing to do for you, but before wetell you, we want you to tell us, who your Chiefs
and headmen arewho will speak for you, whilewe speak for theQueen, and wewant
to know what bands of Crees are here and who will speak for them. . . .”

To the Saulteaux His Honor said: “. . . If you and your Chiefs will meet

together in council and talk it over we will be gad to meet you, if you bring your
Chief [Cote] to-morrow. Y ou must also choose your speakers whowill come with
your Chief and speak for you.”*

On September 9, 1874, Morrisrepeated hisrequest that the assembly nameitsspeakers. Can-

a-ha-cha-pew, the Man of the Bow, replied that they werenot ready, but “ Peicheto’ sson, O-ta-ha-o-

man, the Gambler” arose and addressed the crowd: “My dear friends, do you want me to speak for

you to these great men?’ and “the Indians signified their consent.”** On the fourth day of the

proceedings, both Cote, referred to by Commission Secretary M.G. Dickieson as “aleading Chief
of the Saulteaux tribe’ from Fort Pelly,** and Loud Voice, considered by Morristo bethe* principal
Chief” of the Crees,® indicated that the Gambler would speak on their behalf.*

Throughout the fourth and fifth days of the conference, the Gambler was virtually theonly

Indian speaker, but he insisted that they could not consider the terms of a treaty until the Indians

complaints about the Hudson’s Bay Compary were dedt with. Morriscountered that he could not

deal with Company matters, and was only thereto di scussatreaty. It was not until thesixth and final

At the time of thetreaty with the Earl of Selkirk, certain Indians signed as Chiefs and representatives
of their people. Some of the Indians now deny that these men ever were Chiefs or had authority to sign
the treaty.

With aview thereforeto avoid a recurrence of any such question, we asked the Indians, as

afirst gep, to agree among themselves in selecting their Chiefs, and then to present them to us and
have their names recorded.

AdamsG. Archibald, Lieutenant Governor of Manitoba to Joseph Howe, Secretary of State, July 29, 1871, in Morris,
Treaties of Canada, 33.

17

18

19

20

Morris, Treatiesof Canada, 88-89.
Morris, Treatiesof Canada, 90.
Morris, Treatiesof Canada, 87.

Alexander Morris, Lieutenant Governor, NW T, to Secretary of State for the Provinces, October 17,

1874, in M orris, Treatiesof Canada, 80.

21

Morris, Treatiesof Canada, 97 and 110.
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day of the negotiations that the terms of a treaty agreement were discussed, and on that day the
Gambler was silert.?

In later years, Morriswould refer to the Gambler as“the chief spokesman” at Qu’ Appelle®
but it appears that he did not participate at the conference as a chief. At one point during the
negotiations, the Gambl er pointed to someone else and said, “Thisismy chief.”* Y et, thefollowing
day, he told Morristhat “we have not chosen our Chiefs; we have not appointed our soldiers and
councillors.”? Once agreement on terms was reached, the Gambler was not brought forward as a
Chief and did not sign the Treaty 4 document.

TREATY 4—FORT ELLICE ADHESION

Inthefall of 1873, agroup of Indiansat Fort Ellice, maintaining that they had not been party to any
treaty, had complained to Lieutenant Governor Morris about survey work in progressontheir lands.
The petition, signed by “Wah-wa-shi-cabow” (Waywayseecappo) andthree others, defined the land
whi ch they clamed to occupy:

We the undersigned Saulteaux Indians at Fort Ellice, having seen a surveyor here
marking out & posting off land, wish to inform Y our Honour that we have never
been a party to any Treaty already made to extinguish our title to land which we
claim as ours, from Shoal Lake, on Oak River, westward to ten miles west of Fort
Ellice, and therefore, cannot understand why this land should be surveyed.

Weare&c
Wah-wa-shi-cabow X
Kisak-ka-zick b 4
Kannskagunin X

Shapuy-witunk X

2 Morris, Treatiesof Canada, 87-125.

= Alexander Morristo Minister of the Interior, July 8,1876, and December 4,1876, in Morris, Treaties
of Canada, 142 and 187.

s Morris, Treatiesof Canada, 104. The Gambler was probably referring to Cote as “Chief” in this
instance. Cote wasthe only Saulteaux Chief identified at thenegotiations, andit is known that the Gambler traded around
Fort Pelly where Cote resided.

& Morris, Treatiesof Canada, 114.

® Petition, October 11, 1873 (ICC Exhibit 2, p. 1). Thisdocument is transcribed at pp. 1-2 of Treaty &
Aborigind Rights Research Program, Four Nations Confederacy, “Waywayseecappo |.R. No. 62, Gambler’s|.R. No.
63 and Rolling River I.R. No. 67 Treaty Land Entitlement Report,” May 1981 (I CC Exhibit 2). Any words not legible
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Most of the land identified in the petition was included in the territory ceded under Treaty
2 in August 1871. In that treaty, five chiefs —including “Mekis [Michis] (the Eagle), or Giroux,”
who was identified as the Chief of “the Indians of Riding Mountain and Dauphin Lake and the
remainder of the territory hereby ceded’? — claimed to represent the Indians in the area. However,
the Fort Ellice Indians denied tha they had gven Mekis authority to speak for them and therefore
did not consider themselves to be bound by the terms of Treaty 2. The Hudson's Bay Company

trader in charge of the Swan River District seemed to agree:

| have merely to report that the Fort Ellice Indians havenot made any treaty for their
lands. The treaty made by Michis and hisband (belonging to Riding Mountain) they
do not recognize as binding on the Fort Ellice Indians as Michis had nat authority to
act in their names*

Morrisconcluded that “[t] hese Indians were included in the boundaries of Treaty Number Two, but
had not been treated with owing to their distance from Manitoba House, where that treaty was
made.”®

Giventhesecircumstances, it would have been usual to havethe Fort Ellice Saulteaux adhere
tothetreaty covering their traditional hunting grounds. However, the North West Anglelndianswho
signed Treaty 3 in October 1873 received substantially more reserve land and annuities than had
been negotiated in the previoustreaties, and Morris may havefelt that it would beimpossible to

convince the Fort Ellice Indiansto accept the less favourable terms of Treaty 2. Instead, he invited

on the copy of the original are taken from the transcription.

z Treaties1 and 2 between Her Majegy the Queen and the Chippewa and Cree Indians of Manitoba
and Country Adjacent with adhesions (Ottawa: Queen’s Printer, 1957), 11.

= Archibald McDonald, Trader in charge of SwanRiver District, Hudson’ sBay Company, to Alexander
Morris, Lieutenant Governor of North-West Territories, June 6, 1874, National Archivesof Canada (hereinafter NA),
RG 10, vol. 3610, file 3539 (ICC D ocuments, p. 3).

® Morris, Treatiesof Canada, 79; Alexander Morris, Lieutenant Governor, NW T, to Secretary of State
for the Provinces, October 17, 1874, in M orris, Treatiesof Canada, 84-85.
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themto go to Qu’ Appellein September 1874 to participatein the negotiation of Treaty 4. Whenthey

declined, Morris agreed to meet with them at Fort Ellice on his return.®
CommissionersLairdandMorrisarrived at Fort Elliceon Saturday, September 19, 1874, and

met with the assembled Indianson Monday, September 21. Not all thendians of the Fort Ellicearea

were present, but those in attendance agreed to accept theterms of the Qu’ Appdletresaty:

On Monday we me the Band of Saulteaux Indians, who make their
headquarters at Fort Ellice, and who have remained there, instead of going to
Qu’ Appelle at our request.

ThisBand have been in thehabit of migrating between the region covered by
the Second Treaty and that comprehended by the Fourth, but had not been treated
with.

We proposed to them to give their adhesion to the Qu' Appelle Treaty, and
surrender their claim to lands, wherever situated, in the North-West Territories, on
being given areserve and being granted theterms on which thetreaty in question was
made. We explained fully these terms and asked the Indians to present to us their
Chief and headmen. As some of the band were absent, whom the Indians desired to
be recognized as headmen, only the Chief and one headman were presented. These,
on behalf of the Indians accepted the terms and thanked the Queen and the
Commissioners for their care of the Indian people®

Onthe adhesion document, Wayway seecappo and headman Ota-ma-koo-ewin (al so known as* Sha-
pous-e-tung’ sFirst Son” or “The Man Who Stands on the Earth”) affixed their marks on behalf of
the assembled Saulteaux. Long Claws was the only other Indian mentioned by name at the Fort
Ellice meeting in 1874.%

30 Alexander Morris, Lieutenant Governor, NWT, to Secretary of State for the Provinces, October 17,

1874, in M orris, Treatiesof Canada, 84 (see also 98).

s Alexander M orris, Lieutenant Governor, NWT, to Secretary of State for the Provinces October 17,
1874, in M orris, Treatiesof Canada, 84.

32 Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribes of Indians at
Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966), 9. The notes taken by M.G. Dickieson, the Commisson
Secretary, state tha a Chief and two headmen were presented, but the two nameshe recorded —“ Ota-ma-koo-euin” and
“Shaponetung’s first son” — were the two which the adhesion document later attributed to the same man: Alexander
Morris, Lieutenant Governor, NWT, to Secretary of State for the Provinces, October 17, 1874, in Morris, Treaties of
Canada, 125. According to the payligs, two headmen were paid with Waywayseecgopo in 1874. However, while the
1874 paylists provided names for the Chiefs, none of the other members of the bands were named but instead were
merely categorized as “Headman” or “Indian.” Nevertheless, from the 1875 paylists, it can be determined that the two
men paid as headmen in 1874 wer e #22 Ota-Ma-K oo-ewin and #23 Savage. For Long Claws, see M orris, Treaties of
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SELECTION AND SURVEY OF BIRD TAIL CREEK INDIAN RESERVE IN 1877
Reserve sites were not defined at the negotiations in 1874, but Treaty 4 specified that the bands

would be consulted about |ocation when reserves were surveyed:

And Her Majesty the Queen hereby agrees, through the said Commissioners, to
assign reserves for said Indians, such reserves to be selected by officers of Her
Majesty’ sGovernment of the Dominion of Canada appointed for that purpose, after
conference with each band of the Indians, and to be of sufficient areato alow one
square mile for each family of five, or in that proportion for larger or smaller
families®

Inan Order in Coundl dated July 9, 1875, W.J. Christie was gopointed, together with “such
other person as may be named for that purpose by the Minister of the Interior,” to return to Fort
Ellice and Qu’ Appelle to obtain adhesions to Treaty 4 from bands absent the previous year, to pay
annuities, and to meet with the bands to select reserves

wherethey shall bedeemed most convenient and advantageous for the Indians, each
Reserve to be selected as provided by the Treaty after conference with the Band of
Indiansinterested therdn, and subject to the other conditionsset forthintheTreaty.*

With regard tothe last of these duties, Deputy Minister of the Interior E.A. Meradith provided the
following additional instructions to Christie:

l. Asregards theselection of the Reserves.

Each Reserve should be sel ected, asthe Treaty requires, after conferencewith
the Band of Indians interested, and should, of course, be of the area provided by the
Treaty.

The Minister thinks that the Reserves shoud not be too numerous, and that,
so far asmay be practicable, as many of the Chiefs of Bands speaking one language,
aswill consent, should be grouped together on one Reserve.

Canada, 124.

3 Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribes of Indians at

Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966), 6. Emphasis added.

4 Order in Council, July 9, 1875, NA, RG 10, vol. 3622, file 5007 (IC C Documents, p. 46). Emphasis

added.
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In connection with this part of your duties, | am desired to enclose for your
information a copy of a memorandum and map prepared by the Surveyor General.

TheMinister desiresmeto inform you that he coincideswith the views of the
Surveyor General contained in that memo; | am to add that Mr. Wagner, the
gentleman named in the memorandum will be instructed to place himself at your
disposal for the purpose of proceeding, with the Surveys of the Reserves as sel ected
in the manner recommended by the Surveyor General *

Christie was given additional suggestions regarding the selection of resaves by the Surveyor
General, J.S. Dennis, who recommended that the surveys take place “ as soon as possible after the
location of the Reserves in question may be decided upon between the Commissioner and the
Indians,” but that in locating the reserves the Commissioner should consider future settlement, the
proposed route of the railway and both the agriculturd and hunting needs of the Indians.® Christie
confirmed hisinstructionsin aletter dated July 28, 1875, to Meredith:

1. Selection of Reserves for Indians

These will be as few in number as possible, and in locating them, every
attention will be paid to the suggestions made by the Minister of Interior, asalsoin
thememorandum furnished by the Surveyor General. Assoon asthefirst Reservehas
been decided on, probably with the Fort Ellice Indians, Mr. Wagner will beinstructed
to proceed with the Survey in themanner directed by the Surveyar General . With this
object in view, he will likely accompany me to Fort Ellice.™

Christie, accompanied by Dickieson, who was also made a Commissioner to assist Christie,
and surveyor William Wagner, arrived at Fort Ellice on themorning of August 24 and stayed until
Sunday, August 29, 1875. Christie reported that the Indians at Ellice had much to say, “the

% E.A. Meredith, Deputy Minister, Department of the Interior,to W.J. Christie, Treaty Commissioner,

July 15, 1875, NA, RG 10, vol. 3622, file 5004 (1CC Documents, pp. 57-58).
% J.S. Dennis, Surveyor General, M emorandum, July 13, 1875, NA, RG 10, vol. 3622, file 5007 (ICC
Documents, pp. 48-49). This memorand um was forw arded to Christie by Laird’s Deputy Minister, EAA. Meredith, on
July 15, 1875: E.A. Meredith, Deputy Minister, Department of the Interior, to W.J. Christie, July 15, 1875 (ICC
Documents, p. 57).
s W.J. Christie, Indian Commissioner, Treaty 4, to E.A. Meredith, Deputy Minister, Department of the
Interior, July 28, 1875, NA, RG 10, vol. 3622, file 5007 (ICC D ocuments, pp. 64-65).
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‘Gambler’ from Qu’' Appelle being the chief Orator.”* In al, 357 Indianswere paid on the paysheet
headed “ Wawasecapow’ sBand,” including one chief, “Wawasecappo,” and four headmen, Pasqua,
Ota-ma-koo-ewin, Savage, and the Gambler. A note states that 19 of the familieslisted (97 people)
were paid at Fort Qu’ Appelle®

In hisinitial report of September 9, 1875, regarding this meeting, Christie stated that “[t]he
Chiefs at [Fort] Ellice were not al decided as to the locality of their Reserves.”* However, in a
subsequent report dated October 7, 1875, Christie and Dickieson indicated that the band had chosen
reserve locations. Part of the band wanted a reserve on the Qu’ Appelle River, somedistance west
of Fort Ellice, while the rest of the band had chosen a site nearer to Fort Ellice, at the head of Bird
Tail Creek:

The question of Reserves has been carefully considered and long interviens
held with the Indians on the subject. Many of theBands have no desire to settle and
commence farming, and will not turn their attention to agriculture until they are
forced to do so on account of the failure of their present means of subsistence by the
extermination of the Buffalo. Others have commenced to farm already, dthough to
avery dight extent, and wish to have their Reserves set apart as soon as possible.
Instructions have been given to Mr. Wagner, D.L.S., to survey Reserves for the
following bands which are included in this class, viz.:

7. Wawaseecappo’' s Band (58 families) wants their Reserve at the head of the
Bird Tail Creek, but asthat locality is included in the limits of Treaty No. 2, no
decision could be given until the Department had been consulted on the subject. A
few families belonging to this Band have been settled for 9 or 10 years at the Round
and Crooked L akes on the Qu’ Appelle River about 60 milesfrom Fort Elliceand as
they have made considerable improvementsthere do not wish to beremoved. Aswe

% W.J. Chridie, Indian Commissoner,to E.A. Meredith, Deputy Minister, Department of the Interior,

September 9, 1875, Provincial Archives of Manitoba (hereinafter PAM), MG 12, B1, Alexander Morris, Lieutenant
Governor’s Collection, No. 1094 (ICC Documents, p. 68).

® Treaty Annuity Paylists, Treaty 4 (ICC Exhibit 12, tab 4, pp. 40-3). Sakimay isamong the peoplelisted
as paid at Fort Ellice rather than Qu’ Appelle.

4 W.J. Christie, Indian Commissioner, to E.A. Meredith, Deputy Minister, Department of thelnterior,
September 9, 1875,PAM, M G 12, B1, Alexander M orris, Lieutenant Governor’sCollection, No. 1094 (ICC Do cuments,
p. 69).
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saw no serious objectionto this, their wishes were acceded to and instructions given
to Mr. Wagner accordingly. There are 7 families living at these |akes.

Wagner was enthusiastic about the Bird Tail Creek location for areserve:

| left herein August 1875 and arrived with the Commissionersat Fort Ellice,
where, after paying the Indians, the Reserve for thistribe was chosen by them at the
head of Bird Tail Creek. Doubts arose amongst the gentlemen of the Commission if
the tribe could get their Reserve in a tract of land surrendered under Treaty No. 2
since the Indians under the latter treaty have only 160 acres and the other 640 acres
per family of five heads, it was therefore left for your decision.

Duringthiswinter thereportsof the gentleman entrusted withtheBlock north
west of Riding Mountain towards Shell River, crossing with their lines the heads of
Bird Tail Creek, will have been entered at your office and may corroborate my
statementsexpressed in myformer report that they arecovered with plenty of poplar,
spruce and tamarac| k], which easily can be brought down to the Prairie situated
between the Riding Mountain and the Assiniboine River for the useof the settlers
who will follow any railway brought through this tract of the country.

TheFort Ellicelndiansnumbering 65 familieswill probablychoosethe midst
of the woods and occupy nearly 2 townships or 41600 acres.

Calculating that only ahalf will be used for timber and at the rate of 10 cords
of firewood and 200 feet of timber (board measure) per acre besides fencing, which
I know isalow estimate, will give for the Reserve, when granted, 210,000 cords of
firewood and four ¥2 millions of Lumber sufficient to erect the buildings of 250
Settlers and keep them in wood for 12 years.”

As both Christie and Wagner recognized, Bird Tail Creek was situated in the area covered
by Treaty 2, which provided for reservesof only 160 acres per family of five—one quarter of the 640

acres per family of five stipulated in Treaty 4. Since the Commissioners were uncertain whether a

4 W.J. ChristieandM .G. Dickieson, I ndian Commissioners,to Minister of the I nterior, October 7, 1875,

PAM,MG12,B1, Alexander Morris, LieutenantGovernor’sCollection, No. 1102 (ICC Documents, p. 83). Wagner | ater
reported that the reserve to be set apart at Qu’ Appelle would be headed by Sakimay (M osquito):

At the meeting of the Commissioners and the Indians at Qu'Appelle in 1875 it was decided that 7
familiesof the Fort Ellice Band, under the head of one — Mosquito — should get their Reserve at the
Qu’ Appelle River near Crooked L ake where they already are domiciled.

William Wagner, Dominion Land Surveyor, to Minister of thelnterior, February 19, 1877, NA, RG 88, vol. 300, file
0644 (1CC Documents, p. 131).

a2 William Wagner, DominionLand Surveyor, to Minister of the Interior, January 2,1876, NA, RG 88,
vol. 300, file 0644 (ICC Documents, pp. 105-06).
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Treaty 4 band should be permitted a reserve within the geographical limits of Treaty 2, Christie
decided to refer the matter to the Miniger for a decision.” In October 1875, Morris, in hisrole as
Lieutenant Governor of Manitoba and the North-West Territories, gave his opinion that the Band
was“ entitled to a Reserve of the extent mentionedin Treaty No. 4 and which may properly begiven
within the boundaries of No. 2.”#

Although the Minister of the Interior had not yet given hisopinion onthisissue, the question
of reserve land for the Fort Ellice Indians was discussed with the Band in the summer and fall of
1876. Intheweek of August 3, 1876, Dickieson, Indian Agent Angus McKay, and Wagner wereall
present at Fort Elliceto pay annuitiesand discussreserve sel ection. However, many of the FortEllice
Indians were away, some on the prarie hunting buffalo and others, including the Gambler, at Fort
Carlton to witnessthe negotiation of Treaty 6. In hisreports, Wagner made only two brief references
to the August meeting. In one he stated that “the chief was not prepared to show to me the Point of
Commencement of the reserve, but he might be prepared [to do so] when | am finished at
Qu’AppelleRiver and then | shall also survey it during the winter.”* In the other he said that “the
chief of Indianscould not decide yet.”* According to Agent McKay’ sreport on the proceedings, the

Fort Ellice Indians were waiting the return of one of their heedmen before locating their reserve:

| arrived at Fort Ellice on the 2" August and found a great many Indians already
there. . . . Mr. Wagner had arrived on the 3" and on the 5" he and | met the Indians
at the Council tent and after agood deal of talking | learned from them tha they did
not wish their reserves surveyed for the present as one of their head men wasabsent.
| then informed them that if such was the case, they would receive no cattle nor
anything else except their rations, ammunition, twine and tobacoo as the treaty
provided that until they had their reserves marked out and had stablesand hay for the
cattle they were not to get any. . . .

2 William Wagner, Dominion Land Surveyor, to M inister of the Interior, January 2, 1876, NA, RG 88,

vol. 300, file 0644 (ICC Documents, p. 106).
44 Alexander Morris, Lieutenant Governor, Manitoba and North-West Territories, to Minister of the
Interior, October 23, 1875, PAM, Lieutenant Governor’s Collection, Letter Book J, No. 303 (ICC Documents, p. 94).
45 William Wagner, Dominion Land Surveyor, to Minister of thelnterior, October 1,1876, NA, RG 88,
vol. 300, file 0644 (ICC Documents, pp. 121-22).
46 William Wagner, Dominion Land Surveyor, to Minister of the Interior, February 19,1877, NA, RG
88, vol. 300, file 0644 (ICC Documents, p.132).
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| will now proceed to deal with the subject of Bands & their reserves. . . .

2" A small reserve has been already surveyed by Mr. Wagner for seven families of
the Fort Ellice band [under Sakimay] on the North side of the Qu’ Appelleat the head
of the Crooked Lake. These families have always lived and hunted there and have
built afew houses, cultivated some land and are al living on their reserve. . . .

19". Chief Wa-wa-zhe-ga-bow [Waywayseecappo] or Standing in Readiness. This
Indian is a Saulteaux as well as al his band with the exception of two or three
familieswho are half-breeds. They number 50 famili esincluding 7 [ under Saki may]
who have got their reserve on the Crooked L ake onthe Qu’ Appelleriver. The greater
number of this Band roam on the Prairie hunting Buffalo and very little is done by
any of themin theway of farming. Some of them have housesbut veryfew cattleand
this band for reasons already stated did not point out the spot where they desired
their reserve. . . .*

According to the paylists, the only headman absent in 1876 was the Gambler, who received his
annuity at Fort Carlton.

WiththeFort ElliceBand unwillingto commit to areservelocation, Wagner left to complee
anumber of surveysfor other Treaty 4 bands. Finally, on hisway to Fort Pelly in mid-December,
Wagner stopped again at Fort Elliceto seeif the Band was prepared to identify the preferred location
for itsreserve lands. However, nothing had changed, a situation that Wagner attributed directly to
the Gambler:

At Ellice, the Chief of Indians could not decideyet . . . in passing [1] tried the Chief
of Fort Ellice Indians but of [sic] no avail. There are several houses wherethe chief
lives, they keep cattle, have gardens and yet they aretampered with by the intrigues
of one man — the [G]ambler — who hopes perhaps to get something more
advantageous out of the Government, but since Mr. McKay is appointed Agent it
may be expected hewill explain this“[ Glambler™ his situati on properly.*

In October 1876, David Laird resgned as Minister of the Interior to assume new duties as

the first Lieutenant Governor of the North-West Territories. In December, he was given the

47 Angus McKay to Superintendent General of Indian Affairs, October 14,1876, NA, RG 10, vol. 3642,

file 7581 (1CC Exhibit12, vol. 2, tab 25, pp. 10, 12, 30-31, 48). Emphads added.

8 William Wagner, Dominion Land Surveyor, to Minister of the Interior, February 19,1877, NA, RG

88, vol. 300, file 0644 (ICC Documents, p. 136).
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additional appointment of Indian Superintendent for the region, and M.G. Dickieson was named his
assistant. Writing from his headquarters at Swan River in May 1877, Laird reported that he had
interviewed the Chiefsand headmen of threebands, including Waywayseecappo’ s, about thelocation
of their reserves. He agreed with Morris that the selection of land by Waywayseecappo at the head
of Bird Tail Creek should be approved notwithstanding its location within Treaty 2 territory, and
asked that the government’ s ded sion be conveyed to him:

Since my arrival here, | have had interviews with the Chiefs and principal
men of three Indian Bands under the above Treaty, thelocation of whose Reserves
has not yet been decided. Y ou will find the Resarves of these Bands referred toin
Messrs. Christie and Dickieson’s report, page xxv of the Departmental Report of
1875.

The dday in locating the Reserves of these Bands has been caused by
disagreement among their members in making a selection. They appear to have
settled their disputes and expressed to me that they wish their Reservesto belocated
asfollows:

1. ‘Wawasecappo'’s, or the Fort Ellice Band.” Their selection is pretty much
asmentioned in Messrs. Christie and Dickieson’ sreport [of October 7, 1875]. They
desire aReserve to be surveyed for them at the head of Bird Tail Creek, on the road
leading from Swan Lake via Shell River, used by theNorth West Mounted Pdicein
travelling to Swan River Barracks. The siteisabout 24 miles from Shoal Lake, and
about 36 miles from the mouth of the Shell River. They would prefer to have the
Reserve on both sides of the Bird Tail Creek, but will, I trust, be content to haveit
all on the West side.

| know of only two objections to this selection — first, that it is within the
limitsof Treaty 2; secondly, that it isin Territory covered by the Blodk Surveys. The
former objection, | consider of no weight, asthe Government must give the granting
of land somewhereinthe Territories. The second in my opinion should not be urged.
The Townships there, as| understand, have not been sub-divided, consequently if a
Reserve were surveyed within the Blod limits, the sub-division need never take
place, so far asthe area of the Reserveis considered. . . .

It isvery desirable that | should be informed whether or not the location of
these Reserves is approved by the Government, in order that the Bands may be
notified at the time of this summer’ sannuity payments. If approved they ought also
to be surveyed as soon as possible*

Surveyor General Dennis agreed with Laird’ s recommendation. David Mills, the Superintendent

Genera of Indian Affairs, approved the location of the reserves as set out in Laird’s report, and

a9 David Laird, Lieutenant Governor and | ndian Superintendent of the North-West Territories, to Minister

of the Interior, May 9, 1877, NA, RG 10, vol. 3649, file 8187 (ICC D ocuments, pp. 141-44).
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directed that they be surveyed* Instructions to conduct these surveys were evidently conveyed to
Wagner on June 13, 1877.%

Wagner and his survey party arrived in Fort Ellice later that month, after discussing various
reserve surveys with Laird in Livingstone. Wagner’s report on the survey of Waywayseecappo’'s
reserve is brief, but it clearly indicates that the Chief and at leas one other band member were

actively involved in selecting the site:

| then returned to Blice where after several interviews with the Fort Ellice Chief,
who sent aman with meto show to me the place and according to their wishes| have
surveyed their Reserve. . . . | had madethe Reserve 6 miles by 11%. miles. . .2

Wagner’ sdiary indicates that, on June 27 and 28, he met with Waywayseecappo, who was
ill. The Chief appointed a guide to point out the desired area, and on June 29 Wagner |eft for Bird
Tail Creek with the guide and interpreter. It isnot clear whether the guide remained throughout the
survey, but Wagner apparently had instructions to survey a particular area; he recorded on July 13
that the original eastern boundary marked out by him did not include “the place wished for” and the
following day he moved the boundary eastward:

Wednesday 27" [June 1877] — Met the Chief Wa-was-a-cappo or Fort Ellice Chief.

Thursday, 28" — Meeting with Indians in the Chief’s Tent, who is very sick.
Robillard inter preter. It was agreed that a guide should show to me what they
want & where.

Friday, 29" — Started with Indian Guideand I nterpreter to the Police Crossing of the
Bird Tail Creek.

Saturday, 30" — Returned to Ellice, two of my carts which were broken in the bad
roads arrived.

Monday, 2™ day of July 1877 — Started for the survey with my party.

50 David Mills, Superintendent G eneral of Indian Affairs, to J.S. Dennis, Surveyor General,June4, 1877,

NA, RG 10, vol. 3649, file 8167 (ICC Documents, p. 145).
51 William Wagner, Dominion Land Surveyor,to Minister of the Interior, August23, 1877, NA, RG 88,
vol. 300, file 0644 (ICC Documents, p. 146).

52 William Wagner, DominionLand Surveyor, to Minister of the Interior, August23, 1877, NA, RG 88,
vol. 300, file 0644 (ICC Documents, pp. 147-48).
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Tuesday, 3° — Travelling, arriving at the 5th Correction line.

Wednesday, 4" — Running Trial line to see where the Crossing is situated — 140.00
chs.

Thursday, 5" — Prepared the South West Corner of Reserve, Thunderstorm beginsat
20'clock - 300.00 chs. . . .

Friday, 13" — Began the East boundary, surveyed it for 150.00 chains when | found
out that the placewished for was nat in it.

Saturday, 14" —Began [illegible] mileseast of thisline on Correction lineand ran up
240.00 chs. . ..

Thursday, 26™ — Left Party to chain up Baseline and to finish that part of the East
boundary where | was interrupted by Bird Tail Creek.

Friday, 27" — Arrived at Ellice with one man to go to Pdly to see about the next
Reserve. . ..

Tuesday, 31% — Arrived at Pelly, saw the Lt. Govemor who told me that Hard Quill
had settled at the Qu’ Appelle River and therefore not advisable to survey as
bespoken last year. . . .

Friday, 3 [August] — Arrived at Ellice.

Monday, 6™ August — My party arrives from the Reserve at Bird Tail Creek. The
“Gambler” comesto me to have the boundary changed.®

We will return to the details of the exchange that took place between the Gambler and Wagner
below. For the moment, it is sufficient to state that the survey plan, completed in September 1877,
showed 45,869 acres (7167 square miles) of “Fine undulating Prairiewith Hayswamps and Poplar
bluffs, Soil Classone” in Townships 19 and 20, ranges 25 and 26, west of the principal meridian.>
Bird Tail Creek meanders through the eastern portion of the reserve, and there are ponds and lakes

at various places throughout the reserve.

53 William Wagner, Dominion Land Surveyor, “Diary of Surveys of Indian Treaty No. 4 from 19

February 1877 to 26 February 1878,” January 26, 1878 (ICC Exhibit 12, vol. 1, tab 3).

4 Survey Plan CLSR 2949, “WaW as A Cappo’sBand, Bird T ail Creek, surveyed during July 1877 by
William Wagner, D.L.S., September 1877” (ICC D ocuments, p. 150). Note that the acreage reported does not appear
to correspond with the survey plan. The Indians later maintained that they wereto have areserveof 12 milesby 6 miles,
which would roughly correspond to the 71.67 square miles reported. However, the survey plan showsa reserve of 11
%% miles by 6 miles — the figure used when the reserve was surrendered for exchange in 1883 — which equals 69 square
miles.
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Treaty 4 stipulated that the size of reserves would be determined according to aformula of
one square mile for each family of five, “or in that proportion for larger or smaller families.”* At
71.67 square milesthe Bird Tail Creek reserve provided enough land for 358 people. The Bird Tail

Creek reserveis aso known as Lizard Point Indian Reserve 62.

INDIANS PAID UNDER CHIEF WAYWAYSEECAPPO AT FORT ELLICE

Wagner did not indicate in his report how he determined the Fort Ellice Band's population for
calculating the size of thereserve at Bird Tail Creek. The treaty annuity paylists indicated that 371
peoplewere paid with Waywayseecappo at Fort Ellicein August 1877, and another 31 were absent
but paid arrears when they returned in 1878 and 1879, for atotal membership of 402.%

However, as the Commission has remarked in its reports dealing with previous treaty land
entitlement inquiries, treaty annuity paylistsweremerely financial formsdesignedto account for the
annuitiespaidto treaty | ndiansto meet Canada sobligations. Although the paylistsrecord the names
of heads of families and the number of people in each family, they were never intended to provide
accurate census records and are not necessarily reliableindicators of band structures or the places
of resdence of indi vidualsor groups. In the case of Waywayseecappo’ s paylist, the evidence shows
that officialsincluded people regardless of their known place of residence. In 1881, four years after
the survey of the Bird Tail Creek reserve, separate paylists were established for five groups
previously paid together under Waywayseecappo at Fort Ellice: Waywayseecgopo, Sakimay, South
Quill, Rattlesnake, and the Gambler.>

Thereis evidence that three of these groups— Sakimay, South Quill, and Rattlesnake — had

had housesand gardensat | ocations some distance from Fort Ellicefor many yearsprior totheTreaty

% Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribes of Indians at

Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966), 6.

6 Jim Gallo, Manager, Land Entitlement and Claims, Department of Indian Affairs, “Research
Memorandum — Gamblers Band Treaty Land Entitlement,” January 31, 1997 (ICC Exhibit 12, vol. 1, tab 1, p. 14).

57 On the other paylists established for these groups, eachindividual retained the same number as when
paid withWaywayseecappo (i.e.,No. 34 Waywayseecappo becameNo. 34 Gamblers). No new Chiefs or headmen were
created; two of the four headmen were listed on Rattlesnake’ spaylist and the other two on Gambler’s (T reaty Annuity
Paylists, 1880 and 1881, ICC Exhibit 2, pp. 251-66). In 1882 Rattlesnake combined with Gambler and did not get a
separatepaylig againuntil 1893.
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4 negotiations, that they continued to live at these |ocations after the treaty, and that they could not
be convinced to move to the Bird Tail Creek reserve. Sakimay had areserve surveyed at Crooked
Lakein 1876 and the other two groups were eventually recognized as distinct bands and received
reserve land at their chosen locations. There is no similar evidence relating to the Gambler before
the Commission in thisinquiry. Thefollowing provides abrief discussion of these groups and their

relationship with the Waywayseecappo Band.

Sakimay

Sakimay, or the Mosquito, and his followers resided at Crooked Lake, about 65 miles along the
Qu' AppelleRiver west of Fort Ellice. From her research of Hudson’ s Bay Company records, Jaye
Goossen of Manitoba' s Department of Tourism, Historic Resources Branch, identified Mosquito as
being “among the Indians who enjoyed a regular trading arrangement & Fort Ellice in the 1860s,
coming in together annually from the plains to trade furs and provisions’ Sakimay had asked the
Commissioners in 1875 to have reserve land where he lived on the Qu’ Appelle River at Crooked
Lake, and in August 1876 Wagner and his crew surveyed areserve of 4691 acres at that location. If
Wagner had factored the Sakimay reserve into his calculations for the Bird Tail Creek reserve, the

tota acreage reserved would have been enough land for 395 people under the terms of treaty.>

South Quill

In June 1881, Alan McDonald, the Indian Agent for Treaty 4, reported that Sha-wa-ne-qua-nape
(“South Quill”) and his followers had been included in the allocation of reserve land for
Waywayseecappo at Bird Tail Creek, but that they immediately afterwards began to ask for a
separate reserve at Rolling River, about 45 miles east of Fort Ellice:

58 N. Jaye Goossen, Historic ResourcesBranch, Department of Tourism, Manitoba, “Indians of the Fort

Ellice Region,” March 1976, p. 20 (ICC Exhibit 2, p. 79).

59 4691 acresfor Sakimay at Crooked Lake + 45,869 acres for the “Fort Ellice Band” at Bird Tail Creek
= 50,560 acres + the treaty formula of 640 acres per family of five = 79 square miles x 5 people per square mile =
sufficient land for 395 people.
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Sha-wa-ne-qua-nape or “ South Quill” has been amember of Way-way-see-cappo’s
Band (that is his name and those families who follow him were in the Pay sheet of
that Chief) when | took charge of this Treaty.

He as well as Sakamey of the Crooked Lake always objected taking their
presentswith the Chief. In Sakamey’ scase, on account of a special Reserve having
been granted to him, | gave his Powder, Shot &c and his provis ons separately. In
Sha-wa-ne-qua-nape’ scase, | always handed his presentstothe Chief, but heand his
party always spoke separately from the Chief, and took their paymentsimmediately
after.

All the Indians who accepted the Terms of the Treaty at Fort Ellice with the
exception of Sakamey with | think 15 families have had [illegible] miles square
allotted to [them] in what is known as Way-way-[see-cappo’ s| Reserveon the Bird
Tail Creek.

For thelast two years Sha-wa-ne-qua-ngpe and Ootah-ne-quaand “oldblind
[illegible]” of hisparty have asked for a Reserve at the Rolling River. | have dways
told them, | had not the power of granting them another Reserve and also | thought
the land they were applyingfor was already taken by White man.

If it could be arranged | would strongly recommend that he and his party of
17 families or 78 soulsbe granted a special Reserve and get Way-way-see-cappo to
surrender the same extent of his.

TheseIndians have not been on the best of terms with the Chief and | do not
think they will settle down until an arrangement of this kind is come to.*

A subsequent inquiry by A.J. Belch, the Dominion Land Agent at Birtle, Manitoba, disclosed that
South Quill and hisfollowers had occupied the Rolling River area“ as hunting groundsfor fully fifty
years.”® Indian Agent L.W. Herchmer endorsad Belch’s comments,*? having relayed in an earlier
letter the comments of a*“ Frenchman (Treaty) who had lived there for over 20 years. . . that * South
Quill” when? he first made a Treaty with Gov. Morris, named the mouth of Rolling River, and the

land along that stream for his Reserve.”®

60 A.McDonald, Indian Agent, Treaty 4, Ellice,NWT, to Department of Indian Affairs, Ottawa, Ontario,
June 26, 1881, NA, RG 10, vol. 3754, file 30848 (ICC Documents, pp. 270-71).

61 A.J. Belch, Dominion Lands Agent, NW T, to A.M. Burgess, Secretary, Department of the Interior,
Ottawa, Ontario July 13, 1882, NA, RG 10, vol. 3754, file 30848 (ICC Documents, p. 322).

62 L.W. Herchmer, IndianAgent, to A.M. Burgess, Secretary, Department of thelnterior, July 13, 1882,
NA, RG 10, vol. 3754, file 30848 (ICC Documents, p. 327).

6 L.W. Herchmer, Indian Agent, to Superintendent General of Indian Affairs, October 24, 1881, NA,
RG 10, vol. 3754, file 30848 (ICC D ocuments, pp. 290-91).
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In August 1882, the Dominion government set apart approximately 12,000 acres (18 ¥
square miles) for the band at Rolling River, although this reservewas not confirmed by Order in
Council until September 22, 1893.%# An equivalent amount of land was not surrendered from

Waywayseecappo’ s reserve as suggested by Agent McDonald in 1881.

Rattlesnake

Rattlesnake and hisfollowerswere counted among Waywayseecappo’ sfollowerswhen land was set
asideat Bird Tail Creek in 1877. Aswill be discussed at greater |length below, they were al so among
the group of peopl e associated with the Gambler who purported to surrender 32 square miles of land
in the Bird Tail Creek reserve in 1881 for an equal amount at Silver Creek. Nevertheless, Indian
Commissioner Hayter Reed reported in December 1889 that a “ considerable portion who athough
allowed for when that reserve [the Gambler’s] was surveyed, were at the time residing & Valley
River . .. and had been settled there continuously for somethirty yearspreviously.”® Fiveyearslater,
Canadasurveyed an areaof 18.25squaremilesas|R 63A for RattlesnakeintheValley River district
between Riding and Duck Mountains, about 120 miles northeast of Fort Ellice, including 15 square
miles in exchange for an equivalent area which was apparently surrendered from the Gambler’s
reserve on September 15, 1892. The Commission makes no findings regarding the validity of this

surrender or any other surrenders involving Gambler s reserve land.

The Gambler

The fourth group to receive a discrete paylist, and a separate reserve from Waywayseecappo, was
led by the Gambler. Unlike the people associated with Sakimay, South Quill, and Rattlesnake,
however, there is no evidence that the Gamble and hisfollowerslived at or occupied a particul ar
location separate from Waywayseecappo before Treaty 4 in 1874 or the 1877 survey at Bird Talil
Creek. According to research compiled by the First Nation, the Gambler was the eldest son of

64 Jim Gallo, Director, Treaties & Aboriginal Rights Research Program, Four N ations Confederacy,

“Waywayseecappo |.R. No. 62, Gambler’'s|.R. No. 63 and Rolling River |.R. No. 67, Treaty Land Entitlement Report,”
May 6, 1981 (ICC Exhibit 2, pp. 36-37).

& Hayter Reed, Indian Commissioner, to Deputy Superintendent General of Indian Affairs, December
11, 1889, NA, RG 10, vol. 6654, file 106A-3-1-1 (ICC Exhibit 12, vol. 2, tab 10, pp. 1-2).
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Peicheto, “ aprosperous | ndian trader and influential sub-Chief of the Portage Band during the 1850s
and 60s”; he was also the grandson of John Tanner, awhite captive of the Shawnee from Kentucky
who had come to the Red River areawith his adopted Ottawa mother, Netnokwa, and “grew up to
be amuch renowned hunter and Chief of one of the many Saulteaux Bandsin the Red River country
during the early 1800s.”% Jaye Goossen’s study of Hudson’s Bay Company records discloses that
the Gambler “visited Fort Ellice only infrequently, prefaring to take most of his business to Fort
Pelly.”¢” According to the Gambler’ s own statement, he gathered Indians from the prairies to come

to Fort Ellice and join “our Chief” Waywayseecappo:

when Way-way-see-cappo was made Chief hegave meauthority togo throughout dl
the plains, to collect all the Indians who belonged to Fort Ellice to join this Band. |
went out, and made as many as | saw, understand that they were invited to come and
join our Chief, having collected three hundred persons, including those who were
here before we held councils. . . %

Although therecord isclear that the Gambler was a headman of Chief Waywayseecgopo’sBand in
1877, the Gambler’ sdissatisfaction with the survey at Bird Tail Creek ultimately led to the proposal
for asurrender for exchange of reserve land in 1881 to establish a separate reserve for the Gambler
and hisfollowers.

GAMBLER’SDISCONTENT WITH LOCATION OF BIRD TAIL CREEK RESERVE

On July 28, 1877, Wagner left his crew to complete the Bird Tail Creek survey while he made
arrangements for subsequent surveys. On August 6, the same day tha Wagner's survey party

returned and joined him at his camp near Fort Ellice® the Gambler visited him to express his

66 Jim Gallo, Director, Treaties & Aboriginal Rights Research Program, Four N ations Confederacy,

“Waywayseecappo |.R.No. 62, Gambler's|.R. No. 63 and Rolling River |.R. No. 67, Treaty L and Entitlement Report,”
May 6, 1981 (ICC Exhibit 2, p. 46 n1).

67 N. Jaye Goossen, Historic Resources Branch, Department of Tourism, Manitoba, “Indians of the Fort

Ellice Region,” March 1976, p. 19 (ICC Exhibit 2, p. 78).

8 A. McDonald, Indian Agent, Treaty 4, “Proceedings of a Council of Way-way-see-cappo’s Band

convened by the Chief and held in the Reserve, Bird Tail Creek,” February 24, 1881 (ICC Documents, pp. 253-54).

& William Wagner, D ominion Land Surveyor, “Diary of Surveys of Indian Treaty No. 4 from 19

February 1877 to 26 February 1878,” January 26, 1878 (ICC Exhibit 12, vol. 1, tab 3).
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concernsabout thesurvey attheBird Tail Creek reserve. In aprogressreport on the summer’ ssurvey
work, Wagner noted:

After having finished | went into Camp near Fort Ellice to wat for the arrivd of
White Bear.

During thistime, an I ndian bel ongingto the Fort Ellice Band —the* Gambler”
— came to me to ask me to resurvey their Reserve, their Chief having done without
hisapproval. | had made the Reserve 6 milesby 11 ¥2 miles[69 square miles] but he
wished it to be 4 miles by 18 miles[72 sguare miles] and have the Reserve shifted
3 miles more East.

Knowing the Gambler to be one of the most troublesomelndians in Treaty
No. 4, who also went to Carleton last year to make trouble during the Treaty there,
and he not being able to give me agood reason for the change | |eft it as| had done.™

In December 1877, the Indian Agent for Treaty 4 a soreported that Chief Waywayseecappo
and hisheadmen were di ssati sfied with the reserve and wanted something different than Wagner had
set apart for the band:

Wawaseecappo’' s Band have their Reserve on Bird Tail Creek, but he and his Head
men are dissatisfied with some of the land included init, what they want isto have
their Reserve about forty mileslong and two or three wide, which | informed them
| did not think it will be allowed.™
Three months later, in a letter to the Surveyor General dated March 26, 1878, Wagner provided

additional details

As regards to the Reserve for Wa-wa-see-capo at Bird Tail Creek, plan of Reserve
given by meto Mr. Whitcher in September last, | beg to repeat again that | have laid

0 William Wagner, DominionLand Surveyor, to Minister of the I nterior, August23, 1877, NA, RG 88,

vol. 300, file 0644 (ICC Documents, p. 148)

n A.MacDonald, Indian Agent, Treaty 4, to Deputy Minister of the Interior, December 28,1877, NA,
RG 10, vol. 3654, file 8904 (ICC Documents, p. 155). It isof some intered to note that, in the summer of 1876, Wagner
had to convince M osquito/Sakimay that he would not survey areserve of similar dimensions:

His [Sakimay’s] idea of extent of Reserve differed materially with the reality (he wished to have it40
miles along the River) but after | had explained to him the situation and seeing me determined to go
on with the work he yielded and wasreasonable.

William Wagner, Dominion Land Surveyor, to Minister of the Interior, February 19, 1877, NA, RG 88, vol. 300, file
0644 (ICC Documents, p. 133).
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out the Reserve according to the wishes of the chief, whosent hissonin law with me,
and the Government Interpreter — Robillard — was with us, but when one of the
Councillors named Gambler returned he, probably to show me hisinfluence, wished
to move the Reserve 4 mil es more West, to haveit 4 mileswi de and 18 mileslong,
whichwould haveexcluded all theimprovements madeby the Chief and hisfamilies.
| proposed to him to move 4 miles East but would not give 18 milesin length, which
he refused. Since then he left word with Mr. A. McDonald at Fort Ellice that they
will be satisfied withareserve 12 miles by 6 miles. | could not change it since Plan
and field notes were entered — except | shall be empowered to do so by you.”

Mr Patrick Tanner stated at the community session that, in his opinion, the difficulty with
thelocation of theBird Tail Creek reservearose because Wagner exceeded hisauthority in surveying

the reserve;

The surveyor Wagner, inmy view did not listen to the Indian people, or he did not
listen to his bosses, or whatever, from Canada, whoeve his boss was, because
Gambler had selected, and Wagner put it where he figured it should be. And it was
agreed at the meeting that Gambler was to select this reserve, not Wagner. It seems
like Wagner went ahead and made decisions on his own.™

There is no further reference on the record to the disseisfaction of the Gambler and his
followers with the Bird Tail Creek reserveuntil November 1880. At that time, Agent McDonald,
apparently responding to correspondence concerning white settlerswho had moved onto land in the
southern portion of Waywayseecappo’sreserve,’ referred to Gambler’ sdesiretorel ocate asameans
of makingtheland availablefor thesettlers. According to McDonald, Gambler and about 30 families
had already moved and built houses at their new location:

e William Wagner, D ominion Land Surveyor, to J.S. Dennis, Surveyor General, March 26, 1878, NA,

RG 88, vol. 300, file 0644 (ICC Exhibit 12, vol. 4, tab 31, pp. 2-3).

& ICC Transcript, November 5, 1996, p. 13 (Patrick Tanner).
“ From the material supplied to the Commission, it isimpossible to tell the complete story about these
settlers. In 1884, Hayter Reed advised the Superintendent General “with reference to the survey of the surrendered part
of Way-way-see-cappo’sReserveonBird T ail Creek, & toinform you that Mr. Ponton wasinstructed to make thesurvey
& aplan was furnished him on which was shewn what changes it would be desirable to make in the interest of & at the
request of the Department of the Interior who had | believe permitted some parties to enter for homestead on the south
part of the Reserve & therefore wished a further surrender of that part.” Hayter Reed, Acting Assistant Indian
Commissioner, to Superintendent General of I ndian Affairs, April 14, 1884,NA, RG 10, vol. 6654, file 106A-3-1 (ICC
Documents, pp. 376-77).
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Your letter respecting the land taken up by the Sharmans on Waywayseecappo’s
Reserve has not been overlooked by me. Indians are to be handled differently from
white men and | wished the application of the change to come from them. This has
been the source of the delay. Another reason, the Chief issimpleso | had towait until
I met the Gambler, one of his headmen. Heiswith me just now and the whole affair
can be settled in thisway.

He and about 30 families have applied to be allowed to part from the Band
and beallowed totakeaReserve. . . six byfive milesnorth of Ellice, East side of the
Assiniboine in Range 29 Township 18 commencing a little below a creek opposite
the Red Deer Horn Creek as shown in map 1878. There are no settlerson it, but the
Gambler and his party has[sic] six hauses built on it.

If this arrangement is agreeableto you, let me know as soon as possible,
addressing your letter to Fort Ellice as| will be here agan in four or five weeks.

Mr. Armstrong D.L.S. isat present subdividing inthe Range & Township the
Gambler wantsand it will be advisable (after the Band in Council votesthe surrender
of Thirty square miles of their present Reserve) to survey this Reserve.

| strongly recommend thischangeasit will not only settlethe Sharman claim,
but will also settle the minds of discontented Indians, Indians who do not wish to
remain with their present Chief.”

Two months later, on February 1, 1881, the Minister of the Interior asked Indian
Commissioner Edgar Dewdney to review thefile * respecting certain landstaken up by the Sharman
family of Chief ‘Wayzeecappoe's Reserve, Bird Tail Creek, and the desire of the*Gambler,” one
of the Chief’s Councillors to remove with 30 other families to alocation 65 miles north of Ellice,
on the East side of the Assiniboine.” Agent McDonald had telegraphed and was waiting at Swan
River Barracks for a decision.” After discussing the question with Inspector Wadsworth and
reviewing a plan of the resarve, Dewdney recommended tha 30 square miles be surrendered from
the southern portion of Wayw ayseecappo’s reserve. It was Dewdney’ sopinionthat “thelndianswill

not be disturbed in their improvements, and the land claimed by * Sharman’ will be surrendered.””

™ A.McDonald, Indian Agent, Treaty 4,to L. Vankoughnet, Deputy Superintendent General of Indian

Affairs, November 21, 1880, NA, RG 10, vol. 6654, file 106A-3-1, mfm reel C-8045 (ICC Documents, pp. 226-27).
" [Ministerof thelnterior] to Edgar Dewdnrey, Indian Commissioner, February 1, 1881,NA, RG 10, vol.
6654, file 106A-3-1 (ICC Documents, pp. 228-29). McD onald’ stelegram was not among the documents supplied to the
Commission.
" Edgar Dewdney, Indian Commissioner, to M inister of the Interior, February 2, 1881, NA, RG 10, vol.
6654, file 106A-3-1 (ICC Documents, pp. 230-31).
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Thisletter was forwarded to McDonald on February 9, 1881, with advice that a surveyor would be
instructed to contact him to identify the 32 square milesto be surrendered, aswell asthe land to be
set apart as the Gambler’ snew reserve on the Assiniboine River.” There is no apparent explanation
in the record for the discrepancy between Dewdney’s recommendation that 30 square miles be
surrendered and the Minister’s approval for a surender of 32 sguare miles. At any rate, the
Commission makes no findings or conclusionsin regard to whether this discrepancy may constitute

avalid basis for aseparate claim.

SURRENDER FOR EXCHANGE IN 1881

On February 24, 1881, Agent MdDonald travelledto the Bird Tail Creek reserve at the invitation of
Chief Waywayseecappo. Heand an interpreter, Peter Hourie, met with 23 male membersof theBand
of “the full age of twenty-one years,” who had assembl ed there expresdy to discuss the proposal to
surrender part of thereserve so that the Gambler and hisfollowers could establish their own reserve.
According to Wagner’s account of the council meeting, the Gambler explaned to one of the

councillors why he had complained about Wagner’ s survey of Bird Tail Creek reservein 1877:

The Gambl er answered, “You ask me the reason why | want to leave the
Reserve, | will make you understand, my reason is this, when Way-way-see-cappo
was made Chief he gavemeauthority to go throughout all the plains, tocollect all the
Indianswho belonged to Fort Ellice tojoin this Band. | went out, and made as many
as | saw, understand that they were invited to come and join our Chief, having
collected three hundred persons, including those who were here before we hdd
councils, when | was choosen [sic] to select the place for our Reserve, this| did; it
was a so agreed that when the survey was made, | was to accompany the surveyor
and show him what we wanted. At the time he came, | had other important matters
to attend to, so the Chief took him to the place. It was not exactly the place | had
selected. | wastold before that the Reserve wasto be 12 x 6 miles. The Reserve was
to have been on both sides of Bird Tail Creek instead of which it was put three miles
too far west. Out of the three hundred persons | had collected, a large number were
dissatisfied with the Reserve. They said they would not work ontheReserve, asit did
not suit them. | told them stop first, | will speak to the Chief, and let him know of
this: some of the party who spoke to me as dissatisfied were, Savage, Headman,
Pisqua, Head Man, Ka-ka-quash and New-tin. | told them the Chief and | made

8 [Minister of the Interior] to Lt. Col. A.McDonald, Indian Agent, February 9, 1881,NA, RG 10, vol.

6654, file 106A-3-1 (ICC Documents, p. 232).
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arrangementsbefore that if any of the Band did not like to stop on the Reserve, we
would let them go where they thought the[y] would do better.

To the Chief did we not say that. —

Answer yeswe did say so. —
| [the Gambler] then asked the Agent if we could not get another Reserve

| have not got the answer from the Agent yet, if wewill be granted what we
are asking for; and | do not like to be refused by the Band what | think will be
allowed by the Government, soif it will suit the Chief, and the membersof the Band
in Council, we will give up to the Government Thirty-two (32) square miles of the
south end of our Reserve. For my part | am willing.”™

At thiscouncil, consistent with the Gambler’ srequest and McDonald’ sinstructionsfromthe
Minister of the Interior, the proposal was to surrender 32 square miles, and the discussion about
which part of the Bird Tail Creek reserveto surrender went well into the night. Dewdney’s proposal
to cut off the entire south part of the reserve “would have deprived the Band of nearly all theirprairie
lands™® and was rejected in avote, by “amajority of one.” McDonald in turn rejected the Band's
counterproposal that the land be taken in astrip along the entire west side of the reserve, ostensibly
because “it would destroy their Reserve” but perhaps because it would not have included the land
clamed by the Sharman family. In the end, McDonad reported that the Band agreed to a
compromise which included all the land east of Bird Tail Creek in the southern portion and the
remainder from both the northern and southern boundaries of thereserve, for atotal areaof 32 square

miles;

On the vote being taken there was a majority of one, against giving up the
south end.

The Chief proposed gving up three (3) miles on the west 9de from north to
south, which | told them | could not allow, as it would destroy their Resave.

| told the Band | regretted very much that they were unable to come to a
settlement. If they would allow me, | would propose what portion of the Reserve |
thought would be the best for them to surrender, but they must understand it rested
with them altogether, viz. That portion of the Reserveeast of Bird Tail Creek from
the south boundary to within amile or so of the Agency Farm making the Creek the

o A. McDonald, Indian Agent, Treaty 4, “Proceedings of a Council of Way-way-see-cappo’s Band

convened by the Chief and held in the Reserve, Bird Tail Creek,” February 24, 1881 (ICC Documents, pp. 254-55).
& A.McDonald, Indian Agent, Treaty 4, to L. Vankoughnet, Deputy Superintendent General of Indian
Affairs, February 28, 1881, NA, RG 10, vol. 6654, file 106A-3-1 (ICC Documents, p. 257).
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eastern boundary of theReserve south of the agency farm, what ever moreisrequired
to make up the 32 square milesisto be taken from the north end of the Reserve but
not farther south than the northern boundary of the agency Farm and should [there
be] more required, then from the south end.

Asit was passed [sic] midnight and it would take more time to consider over
my suggestion, | hoped they would give me an answer the next morning.

After sometalk amongstthemsel ves, the Chief roseand said, thewholething
was settled. He said all the Band would surrender what | had proposed and that he
and his Head men would sign the papers whenever required to do so.

| certify that thisis a correct report of the process®

Surrender No. 183 wassigned at Fort Elliceby Wa-wa-se-cgpow (Wayway seecgopo), Oo-ta-
ka-wenin (the Gambler), and Sauvage on March 7, 1881. This document stated that the boundaries
of the Bird Tail Creek reserve “on the north and east sides” should be altered so asto surrender a
total of “30 square miles’:

Whereas, in fulfilment of the provisions of “certain articles of a Treaty” made and
concluded at Qu’ Appelle, in the said Territories, bearing date the fifteenth day of
September, inthe year 1874, known asthe Qu’ Appelle Treay No. 4, towhich treaty
the said Wa-wa-se-capow’ s Band became parties by an instrument in writing, dated
and executed at Fort Ellice, in the said Territories, on the twenty-first day of
September aforesaid, certain lands in the sad Territories, of which the lands
hereinafter described form part, have been duly assigned as a reserve for the said
band of Indians.

And whereas, since the assignment thereof as aforesaid it has been found
more convenient and for theinterests of the said Band of Indians that theboundaries
of the said reserve on the north and east sides thereof should be altered, and in lieu
of thelands (hereinafter described) by such alterations of boundaries excluded, other
lands of equal extent assigned to the said Band.

And whereas, at a meeting or council of the said Band, summoned for the
purpose, according to their rules, and held on the twenty-fourth day of February, in
theyear 1881, at the said reserve, in the presence of Allan Macdonald [sic], Esquire,
duly authorized to attend such council or meeting by the Superintendent-General of
Indian Affairs, pursuant to the requirements of section 37 of thelndian Act, 1880, the
assent of the majority of the male members of the said Band of thefull age of twenty-
one years, for the surrender to Her Majesty of the lands hereinafter described, has
been given.

81 A. McDonald, Indian Agent, Treaty 4, “Proceedings of a Council of Way-way-see-cappo’s Band

convened by the Chief and held in the Reserve, Bird Tail Creek,” February 24, 1881 (ICC Documents, pp. 255-56).
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Now KNow YE, that we, the said Wa-wa-se-capow, Oo-ta-ka-wenin, and
Sauvage, as Chief and Headmen asaforesaid, representing the said Band of Indians,
and for and in the nameof the said Band, for the object and purpose above set forth,
do hereby release, surrender andyield up to Her Majesty, all that portion of the said
reserve, asit now exists and isdefined, lying to the eastward of the Bird Tail Creek,
extending fromits southern boundary, northwardstoapoint fromwhich alinedrawn
east and west will intersect the southern boundary of school section eleven of
township twenty, ranged twenty-five, west of the principal Meridian, and also so
much of the northely part of the said reserve acrossthe same, as, with the portion
thereof hereinbefore described, will when surveyed and measured, contain in all
thirty square miles.

To hold the same to Her Mgjesty, Her heirs and assigns forever.®

Therequired affidavit, attesting that “the surrender hereto annexed has been assented to by
the Band in the said surrender named at the council or meeting of the said Band, as set forth in the
said surrender,” was sworn by McDonald and Waywayseecappo at Fort Ellice before Hugh
Richardson, a stipendiary magistrate for the North-West Teritories.® The surrender was approved
by Order in Council PC 654 dated April 27, 1881, which stated that the surrender covered “thirty
sectionsof their Reserve on Bird Tail Creek, in consideration of another Reserve of equal areabeing
assigned them at a more suitable point.”s
SURVEY OF L1zARD POINT AND SILVER CREEK RESERVES
When surveyor John C. Nelson passed through Fort Ellicein April 1882, the Gambler met him and
urged himto go and mark out the boundaries of the reserve to be set apart for the Gambler and his
followers. Nelson agreed to do so, if it was possible, but by the time horses were brought down to
transport him to the site, the ice on the river was unsafe and Nelson did not go.®

Thefirst survey of thesurrendered portion of Waywayseecappo’ sreserve wasperformed by

P.H. Dumais, Dominion Land Surveyor, in the summer or fall of 1882 under the direction of the

8 Surrender No. 183, March 7, 1881 (ICC Documents, pp. 260, 264-66).
8 Surrender No. 183, March 7, 1881 (ICC Documents, pp. 258, 260-61).
8 Order in Council PC 654, April 27,1881, NA, RG 2, series 1, vol. 209, pt. 2 (ICC Documents, p. 262).
8 John C. Nelson, Dominion Land Surveyor, to Superintendent General of Indian Affairs, December 29,

1882, Canada, Parliament, Sessional Papers, 1883, No. 5, “Report of the Department of Indian Affairsfor the Y ear
Ended 31st December, 1882,” p. 214.
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Department of the Interior rather than the Department of Indian Affairs. Dumais reported that the
part of the reserve east of Bird Tail Creek contained only 4 d square miles and, if he had taken the
balance of the 30 square miles entirely from the northerly part of the reserve “as per surrender,”
Indian houses and improvements would have been included. Because of this, the Chief had asked
him to leave before the survey was completed and Dumais had complied®

Dumais proposed to take land from both the north and south portions of the reserve so that
the entire 30 squaremiles could be cut off without disturbing the Indian settlement. The Department
of Indian Affairsinitialy objectedto Dumais' s proposd because it was not “in accordance with the
deed of surrender.”®” Instead, the Department elected to conduct its own survey and, in April 1883,
A.W. Ponton, Dominion Land Surveyor, wasinstructed to go to Fort Elliceto mark off, among other
projects within Treaty 4 territory, the land surrendered by Waywayseecappo and the reserve to be
set apart for the Gambler. For those two particul ar surveys, Ponton wasto be “ guided by theadvice
and instructions of Mr. Agent Herchmer.”®

Ponton provided two reports of eventsrelated to the survey of thereservesat Bird Tail Creek
and Silver Creek inthe summer of 1883, oneimmediately after the survey andthe other in hisannual
report. According to these reparts, Ponton and Herchmer both went tothe Bird Tail Creek reserve
and met members of the Band. In the first report, Ponton described them as “the greater portion of
the mal e population of the Reserve,”® whereas in the second report, he saysthat they “interviewed
the Chief, hishead men, and several others of the Band.”* The Chief and hisfollowers believed that

8 A. Russell, for the Surveyor General, to L. Vankoughnet, Deputy Superintendent General of Indian

Affairs, December 14, 1882, NA, RG 10, vol. 6654, file 106A -3 (ICC D ocuments, p. 338); John R. Hall, Secretary,
Department of thelnterior to L. Vankoughnet, Deputy Superintendent General of Indian Affairs, February 13, 1883,NA,
RG 10, vol. 6654, file 106A-3 (ICC Documents, pp. 312-15).

87 John R. Hall, Secretary, Department of thelnterior,to L.V ankoughnet, Deputy Superintendent General
of Indian Affairs February 13, 1883, NA, RG 10, vol. 6654, file 106A-3 (ICC D ocuments, p. 313); Edgar Dewdney,
Indian Commissioner, to Superintendent General of Indian Affairs, Ottawa, February 24, 1883, NA, RG 10, vol. 6654,
file 106A-3 (ICC Documents, pp. 343-45).

88 John C. Nelson, Dominion Land Surveyor, to A.W. Ponton, Dominion Land Surveyor, April 1,1883
(1CC Documents, p. 348).

8 A .W. Ponton, D ominionL and Surveyor, to Edgar Dewd ney, Indian Commissioner, July13, 1883,NA,
RG 10, vol. 7770, file 27117-3, mfm reel C-12056 (ICC D ocuments, p. 357).

%© A W. Ponton, Dominion Land Surveyor, to JohnC. Nelson, Dominion Land Surveyor, February 25,
1884 (ICC Documents, p. 369).
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they had surrendered moreland east of the Bird Tail Creek than was ca cul ated in Dumais’ssurvey.
After hearing the Band’ s concerns, Ponton spent adifficult week resurveying the “tortuous’ creek,
impeded by high water and thick willows, “with no better result than further disclosing the
intractable mood of the Band, and reproducing the oft reiterated, and indefinite statement ‘thereis

not all the land left we are entitled to.””** Following this first week of work, Ponton reported:

TheIndiansthen met meto decidewhat sectionsthey would surrender, but they were
dissatisfied, claiming that the Reserve should have originally been twelve mileslong
and six mileswide and contai n seventy two square miles, that thirty squaremilesthen
being deducted for the Gambl ers band they would have forty two square miles I€ft.
The Reserve howeve being only eleven and one hdf mileslong they wereleft only
thirty-nine square miles. . . .2

Becausethe Indians at thispoint refused to identify the landsto be cut off thar reserve until
thismatter could be settled, Ponton sent part of his crew under his assistant, MrHaslet, to begin the
survey of the Gambler’ sreserve, while Ponton and his remaining men went to the Oak River Sioux
Reserve to settle a boundary dispute. Haslet established the south and east boundaries of the
Gambler’ sreserve, but wasforced to await Ponton’ sreturn on June 10to verify thenorth boundary,
since Herchmer had nat provided any instructions on this matter. After going to Birtle to obtain a
list of sections from the Dominion Lands Office, Ponton returned and completed the survey of the
Gambler’ sreserve.® According to Order in Council PC 1151 dated May 17, 1889, which confirmed
a large number of reserves in Manitoba and the North-Wes Territories, Ponton surveyed IR 63,
containing 30 square mileson the east side of the Assiniboine River at Silver Creek about ninemiles

north of Fort Ellice, in June 1883 for 44 families under the Gambl er

o A .W. Ponton, Dominion Land Surveyor, to JohnC. Nelson, Dominion Land Surveyor, February 25,

1884, NA, RG 10, vol. 3680, file 12249, mfm reel C-10119 (ICC Documents, p. 369).
%2 A .W. Ponton, Dominion Land Surveyor, to Edgar Dewd ney, Indian Commissioner,July 13, 1883,NA,
RG 10, vol. 7770, file 27117-3, mfm reel C-12056 (ICC Documents, p. 358).
o3 A W. Ponton, Dominion Land Surveyor, to JohnC. Nelson, Dominion Land Surveyor, February 25,
1884, NA, RG 10, vol. 3680, file 12249, mfm reel C-10119 (ICC Documents, pp. 369-70).

o Order in Council PC 1151, May 17, 1889, NA, RG 2, series1 (ICC Exhibit 12, vol. 3, tab 26, pp. 12-
13).
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Upon Ponton’s completion of the Gambler’s survey, Herchmer told him that the
Waywayseecgppo Band “had decided to give up the southern portion of their reserve.”® Ponton
completed the survey at Waywayseecappo in July 1883, taking theland east of Bird Tail Creek and
18 sections from the north part of the reserve, as specified in the 1881 surrender, and the remainder
of the land to total 30 square miles from the southern portion of the reserve.®® According to Order
inCouncil PC 1151, thereserve, renamed Lizard Point IR 62, contained 39 square mileson Bird Tail
Creek about 15 milesnortheast of Birtle, and wassurveyedfor 26 familiesunder Wayway seecappo.”’

Ponton described the revised resave in these terms

The soil throughout thereserveisgenerally ablack loam, of first-classquality. Inthe
southern and western portions there are numerous ponds, lakes and hay meadows.
Thereisasufficiency of firewood everywherein thisreserve. Timber fit for building
purposes occurs in small quantities throughout, and in larger quantities in the
neighborhood of its northern boundary. Thereis alarge lake with partially wooded
shores near the centre of thereserve. Its areaisabout two square miles, and it issaid
to contain fish. Wild ducks abound.®

Hayter Reed, at that time the Acting Assistant Indian Commissioner, observed that

the part cut off by him [Ponton] differs slightly in shape from that cut off by M.
Dumais, & | am of the opinion that Mr. Ponton’ ssurvey isthe moredesirable of the
two as he followed the Section lines & legal subdivision boundaries, unless indeed
the White Settlers have been permitted to enter the south parts of Sections 16, 17, &
18, T[ownshi]p 19, R[ange] 25 from which it appears by the sketch that M. Dumais
cut anarrow strip.®

% A .W. Ponton, D ominionL and Surveyor, to Edgar Dewdney, I ndian Commissoner,July13, 1883 (ICC

Documents, pp. 358-59).
% “Wayw ayseecapp 0’s Band Reserve No. 62— Lizard Point” (ICC Exhibit 8); “ T reaty No. 2, Way-way-
see-capo’sBand, Lizard Point, No.62,” Plan of Survey, I ndian AffairsSurvey Records No. 47 (ICC Documents, p. 373).

o7 Order in Council PC 1151, May 17, 1889, NA, RG 2, series1 (ICC Exhibit 12, vol. 3, tab26, pp. 10-
11).

%8 A .W. Ponton, Dominion Land Surveyor, “Indian Reserve No. 62, NA, RG 2, series 1, vol.
419/DIAND file 501/30-1-33-1, vol. 1 (ICC D ocuments, pp. 352-53).

% Hayter Reed, A cting Assistant I ndian Commissioner, to Superintendent General of Indian Affairs, April
14, 1884, NA, RG 10, vol. 6654, file 106A-3 (I CC Documents, p. 377).
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THE GAMBLER’'SDISCONTENT WITH THE SILVER CREEK RESERVE

Neither of Ponton’stwo reports referring to the survey of the reserve at Silver Creek mentions any

consultation with the Gambler or band members about the specific location of the reserve or the

presence of any band members during the actual survey. Hisfinal report doesgive hisopinion of the

advantages in the site:

‘The Gambler’s Reserve.’ Itsalluvial sal of very best quality, its rolling and open
aspect, the facilities for continuous ploughing in all directions, the quantity and
quality of itstimber in the valley of the Slver Creek which almost evenly intersects
the Reserve, and possesses good water power, gives it advantages over any other
reserve visited by me. The men are part of ‘Way-way-see-capas’, and in their
characteristics very similar to the men of that Band. At thetime of my visit, only a
small portion of the Reserve was under cultivation, but land was under [process ] of
breaking up, and | doubt not that ere long good accounts will be rendered of this
Reserve.®

It should be noted that, in relation to the availability of timber on the reserve, Ponton’s report is

inconsistent with the official description of the reserve filed with the plan for IR 63:

Thereservegeneraly ishigh-rolling prairie, interspersed with poplar bluffs of small
sized timber from two to four inches in diameter. The soil is a black loam with
gravelly ridges, and, with the exception of thevalley of Silver Creek, can be almost
all cultivated. It is much cut up by the valley of the Silver Creek and lateral coulées
running into it. The best land is found on the northern part a short distance from the
Manitobaand North-Western Railway. Some useful poplar timber isstill foundinthe
valley of Slver Creek, but most of it has been killed by fires. On the slope to the
Assiniboine scattered scrub oak was observed, useful in the manufacture of amall
implements. The timber supply is hardly sufficient for the Indians.*

In his September 1884 report, T.P. Wadsworth, the agency and farm inspector for the

Department of Indian Affairs, described in some detail the well-furnished houses and the 60 acres

of cleared and cropped land of two members of the band, O-gah-mah and Thomas Tanner. He stated

100

A .W.Ponton,DominionLand Surveyor,to J.C.Nelson, Dominion Land Surveyor, February 25, 1884,

NA, RG 10, vol. 3679, file 12249 (reproduced in part at |ICC Documents, p. 371). Emphass added.

101

A.W. Ponton, Dominion Land Surveyor, “Indian Reserve No. 63,” NA, RG 2, series 1, vol.

419/DIAND file 501/30-1-33-1, vol. 1 (ICC Documents, p. 355). Emphasis added.
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that six band members were actively planting crops and raising livestock and were doing very well
at both, while other Indians had earned “a good deal of money” working on the railway. From
Wadsworth’ s perspective, “ this part of Waywayseecgopo’ s Band, which was allowed tobreak away
from the band and settle here in 1880, has done exceedingly well, and isliving in comfort.” %2
However, Wadsworth also indicated that the band was not entirely happy with the reserve.
It complained “that the present areaiis not sufficient nor in compli ance with theterms of thetreety”
and, despite Ponton’ sfavourable estimation of the quantity and quality of timber on thereserve, that
there was not enough wood on the reserve as surveyed.*® The band asked for the reserve to be
extended to the west side of the Assiniboine River where there was “plenty of timber” and “as yet
. . . ho settlers upon the land asked for.”** Similarly, in 1886, Acting Indian Agent J.A. Makle
reported complaints that the reserve was deficient in both wood and hay land, and he considered
various solutionsincluding surrendering land for exchange, granting the band awoodlot, or uniting

Waywayseecappo, the Gambler, and South Quill on one reserve:

I informed them that [it] was my opinion the Department would object to
enlarge the Reserve, but if they would agree to surrender an equd quantity of land
for hay and wood land, that the Department would grant their request if possible.
Thisthey agreed to do, and Gambler, who claims to be the Chief, was to advise me
of the sections that would suit them.

He called at my office some time after, and stated that sections 15 and 22,
T[ownshi]p18 R[ange] 29 W]est] of the Assinibaine River suited them. | remember
charging Gambler, at the time, to be positive, as the Department might have
considerable trouble in acquiring this land, and if they did, that no more changes
would be expected. Hisreply was to this effect. If we get this, we have wood, hay,
farm, and pasture land, and will ask no more.

In reply to your inquiry asto the advisability of granting them awood lot up
the River, | beg to offer a few suggestions, which, in my opinion, will bear
consideration before further troubleand expense isincurred in acquiring more land

102 T.P.Wadsworth, Inspector, Indian Agenciesand Farms, to Sup erintendent General of Indian Affairs,

September 17, 1884, Canada, Parliament, Sessional Papers, 1885, No. 3, “Annual Report of the Department of Indian
Affairs for the Y ear ended 31st December, 1884,” 91-92 (ICC D ocuments, pp. 384-85).

108 T.P. Wadsworth, Inspector, Indian Agencies and Farms, to Superintendent G eneral of Indian Affairs,
September 17, 1884, Canada, Parliament, Sessional Papers, 1885, No. 3, “Annual Report of the Department of Indian
Affairs for the Y ear ended 31st December, 1884,” 91-92 (ICC D ocuments, p. 385).

104 T.P.Wadsworth, Inspector, | ndian Agencies and Farms, to Superintendent General of Indian Affairs,
September 17, 1884, Canada, Parliament, Sessional Papers, 1885, No. 3, “Annual Report of the Department of Indian
Affairs for the Y ear ended 31st December, 1884,” 91-92 (ICC D ocuments, p. 385).
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for them. An attempt should be made to get a union of Gambler’s, Way-way-see-
cappo’ s and South Quill bands, and which | believe can be . . . accomplished. The
cost to the Department, in my opinion, of maintaining these three bandson separate
Reserves, istoo great, and from which they are not deriving the same benefit asthey
wouldif aunion could be consummated. Education isclaimed to bethekey to Indian
civilization, yet neither [sic] of these three bands have a school. The cost of
maintaining three schools, when one would be of more benefit, asit would, in all
probability, receive encouragement, and good attendance, will, in time, be
considerable expense, and, if to be judged by the one we started at Gambler’s,
something over ayear ago, will bevery little encouragementto the Department. More
direct supervison could aso be given them, and many other advantages, which at
present they cannot get without an enormous expenditure of money.®

It is perhaps an indication of Markle'sinexperience and unfamiliarity with the recent split between
the Gambler and Waywayseecappo that his recommendation regarding reuniting the bands was
rejected out of hand in amar ginal note as*impracti cable,” athough merging Waywayseecappo and
South Quil | was cond dered apossibility.*®

Thereisno response onfileto the first complaint. By the summer of 1887, Markle reported
that the Gambler and many of hisfollowers had moved back to the reserveat Bird Tail Creek:

Gambler, the nominal chief, has now removed to Way-way-see-Cappo’s
Reserve at Lizard Point, stating, as hisreason for the change, that wood and hay are
more easily obtained there, and that he will be much nearer to the hunting ground on
the Riding Mountain.

Long Clawsand hisrelations have a so followed Gambl er to the Lizard Point
Reserve, and | would notbe surprised if other membersof thisband would eventually
return to the old reserve for the reasons given by Gambler.

By thetimethe Gambler’ sresave at Silver Creek was confirmed by Order in Council in 1889, most
of itsresidentswith the exception of the Tanner family had rej oined Wayway seecappo. Thesituation

105 J.A.Markle, Acting Indian Agent, tolndian Commissioner, February 6, 1886, NA, RG 10, vol. 6654,
file 106A-3 (ICC D ocuments, pp. 392-94).

106 Marginal notein J.A. Markle, Acting I ndian Agent, to Indian Commissioner, February 6, 1886, NA,
RG 10, vol. 6654, file 106A-3 (ICC D ocuments, p. 393).

lo7 J.A.Markle, Indian Agent, Birtle, Manitoba, to Superintendent General of Indian Affairs, Ottawa, July
12, 1887, Canada, Parliament, Sessional Papers, 1888, No. 15, “Annual Report of the Department of Indian Affairsfor
the Year Ended 31st December 1887,” 75-77 (ICC Exhibit 12, vol. 4, tab 53).
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created problems, not only at Lizard Point which had been reoccupied by former residents who had
renounced it, but also for followers of Rattlesnake at Valey River who had no desire to move to
Silver Creek but had no reserve land to call their own. Hayter Reed, by then the Indian

Commissioner, wrote:

| have the honor torefer to Department’ s letter of 21 March 1888 and other
correspondencerelativeto thereserve set apart at Silver Creek to enablethe Gambler
and his band to separate from that of Way-way-see-cappo at Lizard Point.

As the Department is aware, subsequently to the making of such
arrangements Gambler and Long Claws, with theirimmediate respedtivefollowers,
returned to Lizard Point.

Out of the number of souls thus left interested in the Silver Creek reserve,
viz., 128, there is a considerable proportion who although allowed for when that
reservewas surveyed, were at thetimeresiding at Valley River, inwhat | understand
is now blocked out as T[ownshi]p 25, R[ange] 23, W1, and had been settled there
continuoudy for some thirty years previoudy.

The scarcity of wood and hay, which drove Gambler and Long Claws back
to Lizard Point, caused a number of those who remained at Silver Creek to abandon
it and join those who, as already stated, were settled at Valley River.

The consequence is, that there are now only some 50 souls remaining at
Silver Creek, composed almost entirely of membersof the Tanner brothers' families,
who have made themselves so comfortable, that they would not care to move, and
naturd ly, rather than see the reserve curtailed, would like to force the others to
return. The Valley River Indianswould strongly oppose any attempt to compel them
to remove to Silver Creek, nor would it be wise to make it, since their present
surroundings, including comparatively good hunting, enable them to live, without
assistancefrom the Government, and undoubtedly, were ameeting of thewholeband
held, the majority would decide against Silver Creek.

They express a strong desire to have a reserve set apart for them at Valley
River, and are quite willing to resign their interest in the Silver Creek reserve, in
exchange.

The land which could thus be cut off the Silver Creek reserve, athough not
so well adapted for the Indians, as that at VValley River, is none the less pleasing to
the eye, well adapted for white settlers, and could consequently be readily disposed
of by the Department of the Interior. Everything considered, | feel disposed to
strongly recommend that the Indians settled at Valley River have a reserve given
them there, on the terms of an exchange, and that provision be made for the
possibility of afew more eventually desiringto join them there.*®

108 Hayter Reed, Indian Commissioner, to Deputy Superintendent General of Indian Affairs, December

11, 1889, NA, RG 10, vol. 6654, file 106A-3-1-1 (ICC Exhibit 12, vol. 2, tab 10).
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Aswe have aready noted, within five years Rattlesnake’ s reserve had been created, with 15 square
miles of the reserve at Silver Creek being surrendered in exchange for an equal area at Valley
River.*® Similarly, difficulties in setting apart areserve for South Quill at Rolling River had been
overcome and that reserve, too, was created. In 1898, most of the remaining half of the Gambler’s
reserveat Silver Creek was surrendered for sale, with the exception of small portionsof it being used
by the Indians remaining in the vicinity.** Today, the reserve comprises just 1037 acres in five
separate holdings.**

Elder James Tanner provided thefollowingtestimony in relation to the surrender of 15 square
milesto establish areserve at Valley River:

Since the time our land — since that time our land has disappeared acre by
acre. And at one shot, 15 sectionswent to Valley River. That 15 sectionsof land went
to Valley River people and got the land, and only Valley River people voted.

So with 15 sectionsgoneto Valley River, the 15 sectionswere sold, wassod
to farmers and to homesteaders, and all years, and all the years that passed, nobody
ever told — talked to us about how our land went from 30 sections to what we have
today. In the remaining few acres, that was always missing; we did not know,
because nobody ever brought thisin front of us to know.*?

109 According to one source, the area set apart at V alley River in 1896 was 11,544.46 acres, or just in

excess of 18 square miles, to replace the 15 square miles of the Gambler’s reserve surrendered in 1893: Foy Poulin,
Memorandum to File, “History — Gambler Reserve No. 63,” May 11, 1966 (ICC D ocuments, p. 417).

1o Memorandum, [author unknown],“In Charge of Records,” D epartment of Indian Affairs, January 26,
1924, NA, RG 10, vol. 3754, file 30848/DIAND file 501/30-33 (ICC Documents, p. 406); see also “Gamblers|[sic]
Indian Reserve No. 63" (ICC Exhibit 9). The areas not surrendered for sale in 1898 are variously described as totalling
700 acres (Foy Poulin, Memorandum to File, “History — Gambler Reserve No. 63,” May 11, 1966 (ICC Documents, p.
409)); 860 acr es (Author unknown, [Office of Native Claims], Memorandumto File, “ Waywayseecappo Band,” February
14, 1979 (ICC Documents, p. 497)); and 1037 acres (“Gamblers [sic] Indian Reserve No. 63" (ICC Exhibit 9)). With
regard to the area of 1037 acres represented in Exhibit 9 as being the current sizeof IR 63, there are two parcels, which
would appear to comprise roughly 160 acres, that ap parently were not sold following surrender and were returned to the

Band in 1963. Deducting 160 acres from 1037 acres would leave an unsurrendered area of approximately 877 acres as
of 1898.
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“Gamblers Indian Reserve No. 63" (ICC Exhibit 9).
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ICC Transcript, November 5 1996, p. 27 (James Tanner).
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Mr Patrick Tanner made similar statementsto the Commission rasing questions about the propriety
of this surrender and others involving Gamblers reserve land.*** Although these are important
alegations that warrant close examination to determine if the Crown discharged its lawful
obligations towards the Gamblers First Nation in relation to the manner in which these surrenders
weretaken, our inquiry islimited to considering whether the First Nation has an outstanding treay
land entitlement. Therefore, it should be repeated that the Commission makes no conclusions

regarding the validity of the various land surrenders involving the Silver Creek Reserve.

us For example, M r Patrick T anner stated that “[a]ll the other Bands that were part of the Fort Ellice

amal gamation, therewasWayway, South Quill, Sakimay, Rattlesnake and Gambler, dl the other reserves received good
sized reserves. They have all — they have all reaped most of the benefit; Gambler lost most of it. Like we have, today,
isonly maybe one-twentieth of what the reserve was. . . . | guess the one that sticksout the most in my mind was Valley
River. They surrendered 15 square miles of Gambler’s for their reserve at Valley River. That's the Rattlesnake’s. And
when they surrendered, | don’t know why they were the onesto surrender, but they surrendered part of our reserve, 15
square miles, for their reserve. And at this time when it was surrendered, there was not one person from Gambler who
signed the surrender. It seems like whoever asked first got a piece of the pie first, and by thetime it came to Gambler’s
turn, the pie was finished” (1CC Transcript, November 5, 1966, pp. 12-13 [Patrick Tanner]).
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ISSUES

Asdiscussed above, legal counsel for the Gamblers First Nation and Canada agreed at the Planning

Conference of June 14, 1996, that the Commission should focus on the following three issues:

1 Was Canada’s obligation to provide treaty lands to the claimant in
respect of the adherenceto Treaty 4 on September 21, 1874, satisfied in
1877 with theselection and survey of thelandsat Bird Tail Creek for the
“Fort Ellice Band” ?

2 Towhat extent, if at all, did the* surrender for exchange” in 1881 affect
thetreaty land entitlement of the claimant?

3 What is the quantum of the claimant’s outstanding treaty land
entitlement, if any?

At the same planning conference, Canadaand the First Nation agreed that the apparent discrepancy
of some two sguare miles between the 1881 surrender and the Order in Council accepting that
surrender would not be an issuein thisinquiry.

Because the First Nation’s confirming research on the treaty paylist analysis and
determination of the land quantum was not completed, the parties subsequently agreed that the
Commission’ sfindings and recommendationsin thisinquiry should be restricted to identifying the
proper date of first survey for the Gamblers First Nation and determining what impact, if any, the
1881 “surrender for exchange” has on the calcul&ion of the First Nation’s treaty land entitlement.

Part IV of thisreport sets out our analysis and findings with regard to these two modified issuesas

agreed to by the parties:
1 Isthe proper date of first survey for the GamblersFirst Nation 1877 or
18837
2 Towhat extent, if at all, did the“ surrender for exchange” in 1881 affect

thetreaty land entitlement of the daimants?



PART IV

ANALYSIS

Issue 1 DATE OF FIRST SURVEY
Isthe proper date of first survey for the Gamblers First Nation 1877 or 18837

Canada and the Gamblers First Nation agree that, in addressing the issue of whether Canada’'s
obligationto providetreaty landsto the First Nation has beensatisfied, the date of first surveyshould
be used for the purpose of calculating the First Nation’s treaty land entitlement. The sourceof the
disputein this claim iswhether the date of first survey was 1877, when William Wagner surveyed
theoriginal reserveat Bird Tail Creek for the Fort Ellice Band, or 1883, when aseparate reservewas
surveyed for the Gambler and his followers at Silver Creek. Selecting one date over the othe will
have significant consequences inrelation to the First Nation’s claim. As the case has been framed
by the parties, the question of which date isthe proper date of first survey for the purposesof treaty
land entitlement turnson whether the 1877 survey was performed validly and in accordance with the
terms of Treaty 4, since neither party has chalenged the legitimacy of the 1881 surrender and the
subsequent 1883 survey of reserve land for the Gambler.

The relevant provision of Treaty 4 in this context is the “reserve clause” which provides

And Her Mgjesty the Queen hereby agrees, through the said Commissioners, to
assign reserves for said Indians, such reserves to be selected by officers of Her
Majesty’ s Gover nment of the Dominion of Canada appointed for that purpose, after
conference with each band of the Indians, and to be of sufficient areato allow one
square mile for each family of five, or in that proportion for larger or smaller
families; provided, however, that it be understood that, if at the time of the selection
of any reserves, as aforesaid, there are any settlers within the bounds of the lands
reserved for any band, Her Mgjesty retains the right to deal with such settlers as She
shall deem just, so as not to diminish theextent of land allotted to the Indians. . . .1*4

In determining the proper date of first survey, we must consider the meaning of the words “after
conference with each band of the Indians’ and the respective rights and obligations of Canada and
the Band in relation to the selection and survey of the Band’ sreserve landsunder Treaty 4. Another

areaof disputethat arisesin the context of thisissue iswhether the representatives of either Canada

14 Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribes of Indians at

Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966), 6. Emphasis added.
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or the Band were properly authorized to select thereserve at Bird Tail Creek in 1877. In addressing
these questions, we will first set out the main principles of treaty interpretation that have been
devel oped by the courts and applied by the Commission inearlier inquiries, and we will then apply

those principlesto the facts and treaty provisionsin this case.

Principles of Treaty Interpretation

In previous inquiries into claims involving alleged outstanding treaty land entitlements, the
Commission has found that, although there is limited case authority dealing with treaty land
entitlement, aconvenient starting point is the six well-established principles of treaty interpretation
that have arisen in the jurisprudence. These principles were concisely restated in the Report and
Recommendations on Treaty Land Entitlement published by Saskatchewan’s Office of the Treaty

Commissioner:

. The treaty should be given afair, large and liberal construction infavour of
the Indians.

. Treaties must be construed not according to the technical meaning of their
words, but in the sense tha they would naturally be understood by the
Indians.

. As the honour of the Crown is always involved, no appearance of “sharp

dealing” should be sanctioned.

. Any ambiguity in wording should be interpreted as against the drafters and
should not be interpreted to the prejudice of the Indians if another
construction is reasonably possible.

. Evidence by conduct or otherwise asto how the parties understood the treaty
isof assistanceingiving it contert.

. The treaty was made with Indians, not bands, and an examination of the
treaty as a whole indicates that most terms are intended to treat individual
Indians equdly, and bands in proportion to their popul ations.®

Aswe stated in our reportsinto the claims of the Kahkewistahaw and Lucky Man CreeNations, we
takethe view that these principles of interpretation, applied in the context of treaty land entitlement,
lead to the conclusion that the Commission will normally apply the date of first survey approach to

1s Cliff Wright, Office of the Treaty Commissioner, Report and Recommendations on Treaty Land

Entitlement (Saskatachewan, May 1990), 24.
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calculatetreaty land entitlement unlessthereareunusual circumstanceswhichwould otherwiseresult
in manifest unfairness.** We have already noted that this conclusion is not in issue in the present
inquiry because the parties, although differing on what constitutes the date of first survey, do not
disagree with the date of first survey approach as the basis for calculating theband’ s entitlement.

Nevertheless, certain of the Commission’s earlier conclusions regarding treaty land
entitlement bear repeating. Aswe stated in our report onthetreaty land entitlement claim of the Fort
McKay First Nation:

The treaty conferred upon every Indian an entitlement to land exercisable either as
amember of aband or individually by taking land in severalty. In the case of Indians
who were members of a band, that entitlement crystallized at the time of the first
survey of thereserve. The quantum of land to which theband was entitledin that first
survey isaquestion of fact, determined on the basis of the actual band membership
—including band members who were absent on the date of first survey.*

Initsreport on the Lac LaRonge inquiry, the Commission summarized its findings on the
nature and extent of the Crown'’s obligations by setting out six principles, which provide a useful

framework for dealing with treaty land entitlement claims:

1 The purpose and intention of the treaty is that each band is entitled to 128
acres of land for each member of the band, and every treaty Indian isentitled
to be counted in an entitlement calculation as a member of a band.

2 For a band without reserves, the quantum of land entitlement crystallizes no
later than the date of the first survey and shall be based on the actual band
membership, including band members who were absent at the time of the
survey.

3 If the band received itsfull land entitlement at date of first survey, Canada's
treaty obligations are satisfied, subject to the principle that “lae additions’
are entitled to be counted for entitlement purposes.

16 ICC, Inquiry into the Treaty Land Entitlement Claim of the Kahkewistahaw First Nation (Ottawa,

November 1996), reported (1998) 6 | CCP21at 77-78; ICC, Inquiry into the Treaty Land Entitlement Claim ofthe Lucky
Man Cree Nation (Ottawa, March 1997), reported (1998) 6 ICCP 109 at 155.

n ICC, Inquiry into the Treaty Land Entitement Claim of the Fort McKay First Nation (Ottawa,
December 1995), reported (1996) 5 ICCP 3 at 53. Emphasis added. It should be noted that, unlike Treaties8 and 10,
Treaty 4 does not allow for land to be provided in severalty. However, in our view, the general prindple providing for
the quantum of land to be determined at the time of the first survey isidentical under each treaty.
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4 If aband did not receive itsfull entitlement at the date of first survey, or if a
new or additional shortfall arose as a result of “late additions’ joining the
band after first survey, the band has an outstanding treaty entitlement to the
shortfall acreage, and Canada must provide at least this amount of land in
order to discharge its obligation to provide reserve lands under treety.

5 Canada sfailureto providethefull land entitlement at date of first survey, or
subsequentlyto provide sufficient additional land tofulfil any new treaty land
entitlement arising by virtue of “late additions” joining the band after firg
survey, constitutes a breach of the treaty and a corresponding breach of
fiduciary obligation. A breach of treaty or fiduciary obligation can give rise
to an equitable obligation to provide restitution to the band.

6 Natural increases or decreasesin the band’ s population after the date of first
survey have no bearing on the anount of land owed to the band under the
termsof treaty.™®

In its subsequent report on the Kahkewistahaw First Nation’ s treaty land entitlement daim,
the Commission offered the following views on the date of first survey, based on its comments

arising out of the treaty land entitlement inquiry for the Lac La Ronge Indian Band:

In the Lac La Ronge inquiry, the Commission interpreted the reserve clause in
Treaty 6 and considered a number of possible dates and approaches for calculating
treaty land entitlement, including the date of treaty, the date of selection, the date of
first survey, and the current date. Although the wording of the reserve clausein
Treaty 6 (signed in 1876) is not identical to that contained in Treaty 4, the two are
substantially similar. Treaty 6 provides that “the Chief Superintendent of Indian
Affairsshall depute and send asuitabl e person to determine and set apart the reserves
for each Band, after consulting with the Indiansthereof asto the locality which may
be found to be most suitable for them.”*** After considering the various options for
calculating ertitlement, the Commission made the following conclusions about the
interpretation of the reserve clause:

In our view, the wording of the treaty and the surrounding
historical context suggest that the parties intended to carry out the
selection and survey of reserves within a short time followingtreaty
to avoid conflicts with settlers over land selections. Despite the

18 ICC, Lac La Ronge Indian Band Reporton Treaty Land Entitlement (Ottawa, March 1996), reported

(1996) 5 ICCP 235 at 318-19.
19 For comparative purposes, the wording of thereserve clausein Treaty N o. 4 is set out on pages 16 and
51 of thisreport.
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absence of clear wording in the treaty or definitive policy guidelines
on treaty land entitlement, the general practice of Indian Affairs was
to cal culate the amount of land to be set aside by counting the number
of band members on the most recent treaty annuity paylist available
to the field surveyor at the time of the survey. If the parties had
intended to use the populations of Indian bands at the time of the
treaty to determine land entitlement, this coud have been easly
accomplished by attaching a schedule to the treaty listing the
respective population figures for each band that signed treaty. The
fact that Indian Affairs lacked rdiable information on band
population figures at the time of treaty suggests that such an
interpretation was not intended by the parties. . . .

In our view, the most reasonabl e interpretation of thereserve
clauseisthat every treaty Indian isentitled to be counted —once—for
treaty land entitlement purposes, and that the parties intended to
determine the size of Indian reserves by reference to a band’s
population on or before the date of first survey. Thisinterpretdionis
supported by the wording of the reserve clause itself, by the
statements made by the parties during the treaty negotiations, and by
the subsequent condud of the parties rdating to the selection and
survey of reserves. Wereiterate that thisconclusionisoonsistent with
the principles outlined in the Commission’'s Fort McKay and
Kawacatoose Reports. These reports provide that all treaty Indians,
including “late additions [such as new adherents to treaty and
transferees from landless bands]” are entitled to be counted for
entitlement purposes, even if they join a band after its full land
entitlement has been set aside.

In general, we agree with the statementin the 1983 [ Office of
Native Claims Historical Research Guidelines for Treaty Land
Entitlement Claimsg] that, “ although thetreatiesdo not clearly identify
the date for which a band’ s population base is to be determined for
the land quantum cal cul ations the most reasonable date isnot later
than the date of first survey of land.” Depending on the fects of any
given case, it may be necessary to consider many questions in
selecting the date on which a band’ s population should be assessed,
including the specific terms of treaty, the circumstances surrounding
the selection of land by the band, delays in thesurvey of treaty land,
and the reasons for those delays.®

120 ICC, Inquiry into the Treaty Land Entitement Claim of the Kahkewisahaw First Nation (Ottawa,

November 1996), reported (1998) 6 ICCP 21 at 76-77. The passage referred to from the Commission’s report into the
treaty land entitlement claim of the Lac La Ronge can be found at ICC, Inquiry into the Treaty Land Entitlement Claim
of the Lac La Ronge Indian Band (Ottawa, March 1996), reported (1996) 5 ICCP at 235 at 316-17.
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Aswenoted previously, the date of first survey approach isnot inissuein these proceedings, but the
foregoing passages are useful to establish the context of our analysis.

It is also helpful in thisinquiry to refer to the Department of Indian Affairs and Northern
Development’s “Criteria Used in Determining Bands with Outstanding Entitlements in
Saskatchewan” asit relates to casesinvolving band splits. Although the criteriawere devel oped by
Indian Affairsin 1977 expressly in rdation to Saskatchewan bands, this document isinstructivein
identifyinghow Canadagenerally dealt with band splitsand the cal cul ation of |and entitlement under
the numbered treaties. The criteria state that once a band has split or divided to form two or more
new bands, different methods of calculating treaty land entitlement will be used depending on
whether the split occurred before or after the date of first survey. Generaly, if the band received
treaty land before the split occurred, the band’ s treaty land entitlement would be calcul ated based
on the population of the original band as a whole as of the date of first survey rather than on the
populations of the new bands. Conversely, if treaty land was allocated but not to the original band
before the split occurred, then entitlements would be calculated separately for the new bands ater
the solit based ontheir respective dates of firg survey.*

In the case at issue, the First Nation challenges Canada’ s contention that the first survey
occurred before the Gambler and his followers lit from Waywayseecappo. Counsd submits that,
although Canada sought to amalgamate on one reserve the followers of as many Chiefs as possible,
thispolicy of amalgamation failed at an early stage because of the nomadic nature of the Indians of
that area at that time:

Thephrase”Band” isoften used intermsof the notesby Lieutenant Governor Morris
at that time. Tents, tribes, those kind of phrases are tossed about. There are, in the
material sprovided to the Commissioners, several socio-economic historicd reports,
and they all seem to suggest that particularly in the Fort Elliceregion, the Saulteaux,
and the Qu’ Appelleregion, the Crees, at that time were very migratory. The concept
of a Chief was something that was basically an indication that the majority had
supported somebody, or for thetimebe ng support somebody, and that person carried
the mantle of chieftainship at that time. It could change almost any time.*?

121 Department of Indian Affairs and Northern Development, “ Criteria Used in Determining Bandswith

Outstanding Entiementsin Saskatchewan,” August 1977.

122 ICC Transcript, November 6, 1996, p. 93 (Paul B. Forsyth).
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Canadasubmitsthat, unlike Sakimay, who received aseparatereserveasearly as 1876, the Gambler
did not ask to be treated separately; he remained a headman under Waywayseecappo until the
surrender in 1881 and should betreated asone of the peopl e represented by Waywayseecappo.* For
its part, the First Nation contends that, when the Gambler objected to Wagner’ s survey in 1877, he
did so on behalf of his own followers as well as Waywayseecappo and his people, for whom the
Gambler had been appointed spokesman.’* However, the First Nation did not go so far asto suggest
that the Gambler and his people comprised aseparate band in 1877. It also did not suggest that, if
Wagner had amended hissurvey to suit the Gambler at that time, theland so set apart would not have
formed the reserve for Waywayseecappo, the Gambler, and their combined followers, or that the
survey would not have been their “first survey.”

Initsinquiry into the claim of the' Y oung Chipeewayan Band regarding Stoney Knoll IR 107,
the Commission wascalled upon to determinewhether the claimants constituted a* band.” Wenoted
the definition of a“band” in the 1876 Indian Act as*any tribe, band or body of Indians who own or
are interested in areserve or in Indian lands in common of which the legal title is vested in the
Crown, or who share dike in the distribution of any annuities or interest moneys for which the
Government of Canadaisresponsible.”** Wefound that, “[iJn common parlance thewords * band,’
‘tribe,” and ‘body’ all imply agroup livingasacommunity, acommunal group”'* and that “a‘ band,’
asthat termisused in common law, isabody of individualswho exist asacollective, cohesive, and

identifiablecommunity.”**” The evidence before the Commission in that caseled usto conclude that

123 ICC Transcript, November 6, 1996, pp. 206-07 (Francois Daigle).
124 ICC Transcript, November 6, 1996, p. 208 (Paul B. Forsyth).
125 Indian Act, SC 1876, c. 18, s. 3(1).

126 ICC, The Young Chipeewayan Inquiry into the Claimregarding Stoney Knoll Indian ReserveNo. 107

(Ottawa, December 1994), reported (1995) 3 ICCP 175 at 198.
127 ICC, The Young Chipeewayan I nquiry into the Claimregar ding Stoney Knoll I ndian Reserve No. 107
(Ottawa, December 1994), reported (1995) 3 ICCP 175 at 202.
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the claimants were “an identifiable community living today, or indeed at any time previous, as a
collectivity.”

In the present case if we were required to decide whether Waywayseecappo, the Gambler
and their followers constituted aband in 1877, we would beinclined to conclude that, following the
survey by Wagner, they wereindeed abody of Indians living together as a coll ective community on
the reserve set aside for them. At the 1881 surrender meeting, the Gambler sought
Waywayseecappo’ sconsent to surrender land in exchange for land that Gambler and hisfollowers
would receive at Silver Creek — a consent that presumably would not have been required had the
Gambler and his people previously constituted a separate band. In the Gambler's own surrender
speech, he confirmed that he had gathered membersto join theband of which Waywayseecappo wes
to be “our Chief.”

However, we do not find it necessary to determine whether Waywayseecappo, the Gambler,
and their followers comprised a single band because it has nat been raised as an issue. The First
Nation is merely challenging the validity of the 1877 survey; it isnot claiming that the Gambler led
aseparate band. That being the case, since the First Nation merely contendsthat the 1877 survey by
Wagner prior to theband splitin 1881 wasinvalid, it follows, in the First Nation’ s submission, that
the truefirst surveys were performed by Ponton after the band split and that entitlements should be
calculated accordingly. Canada takes the opposite position.

Wewill now consder thevdidity of the 1877 survey.

“Conference with Each Band of the Indians’
The validity of the 1877 survey by William Wagner must be measured with reference to the
requirements of Treaty 4 regarding the establishment of reserves for the Indian peoples of that

territory. For ease of reference, it will be recalled tha the reserve clause states:

And Her Mgjesty the Queen hereby agrees, through the sad Commissioners, to
assign reserves for said Indians, such reserves to be selected by officers of Her
Majesty’ s Government of the Dominion of Canada appointed for that purpose, after

128 ICC, The Young Chipeewayan I nquiry into the Claimregar ding Stoney Knoll I ndian Reserve No. 107

(Ottawa, December 1994), reported (1995) 3 ICCP 175 at 202.
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conference with each band of the Indians, and to be of sufficient areato allow one
square mile for each family of five, or in that proportion for larger or smaller
families; provided, however, that it be understood that, if at the time of the selection
of any reserves, as aforesad, there are any settlers within the bounds of the lands
reserved for any band, Her Mgjesty retainsthe right to deal with such settlers as She
shall deem just, so as not to diminish the extent of land allotted to the Indians; and
provided, further, that the aforesaid reserves of land, or any part thereof, or any
interest or right therein, or appurtenant thereto, may be sold, leased or otherwise
disposed of by the said Government for the use and benefit of the sad Indians, with
the consent of the Indiansentitled thereto first had and obtained, but in no wise shall
the said Indians, or any of them, be entitled to sdl or otherwise alienate any of the
lands allotted to them as reserves®

We will consider firg the meaning and application of the conference requirement in this dause
beforeturning to the question of who constituted the authorized representativesfor both Canadaand

the Band in the land sel ection process.

The Meaning of “ Conference”

Canada and the Gamblers First Nation agree that, under the terms of Treaty 4, the Crown’s
representatives were required to confer with a particular band of Indians before setting gpart a
reserve for that band. Where they differ ison the content of the conference requirement and which
party — Canada or the band, or either of them — has the final say in determining the location of the
band’ s reserve.

Canadaurgesthe Commission to find that the word “ conference” within theoverall context
of the reserve clause means that, after conferring with a band regarding the desired location for its
reserve, Canada s officers were to select reserve land for the band. Counsel contends that this
definition is true regardess of whether the Commission relies ssmply on the “clear terms’ of the
treaty or, should it find those terms ambiguous, on additional extraneous evidence Similarly, it
would be contrary to the terms of treaty to suggest that a band has the exclusive right to determine

the location of its reserve or the right to at least consent to the location before the reserve is set

129 Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribes of Indians at

Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966), 6. Emphasis added.
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apart.** Canadaarguesthat, if the treaty makershad intended that the I ndians should have to consent
or agreeto thelocations of their reserves, thetreaty makerswould haveused theword “ consent” just
asthey didintheproviso of thereserveclausethat allowsthe government to dispose of reservelands
“with the consent of the Indians entitled thereto first had and obtained”:

If you gototheword*consent” or “agreemert,” itimpliesadecision; itimplies“yes”
or “no”; it implies afree exercise of will.

“Conference” and “consent” aredifferent words. They mean different things
and they mean different thingsin their ordinary meaning, . . . the ordinary meaning
of both partiesto the Treaty, | submit.*

In any event, Canada argues that the source of the power to set aside reservesisnot the treaty but

rather the royal prerogative of the Crown:

The assumption hereisthat the power to set aside reserves derivesfrom the Treaty.
The power to set aside reserves does not derive from the Treaty, we submit; it'san
exerciseof the Royal prerogative of the Crown. Thereisan obligation on the Crown
to set aside reserves, but the actud setting aside is done through the Royal
prerogative of the Crown.**

Counsel submits that the seledion of reserves by Canada’s representatives is subject to cetain
matters that Canada must consider in making the selection, including:
. the wishes of the band;**

. the rights of settlers already resident on the land selected;*

130 Submissions on Behalf of the Govemment of Canada, October 29, 1996, p. 12.

131 ICC Transcript, November 6, 1996, p. 169 (Francois Daigle).

182 ICC Transcript, November 6, 1996, p. 171 (Francois Daigle).

183 ICC Transcript, November 6, 1996, p. 185 (Francois Daigle).

134 ICC Transcript, November 6, 1996, p. 173 (Francois Daigle); Submissions on Behalf of the

Government of Canada, October 29, 1996, p. 13.
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. existing township surveys and further requirements of the Dominion Lands Act regarding
lands for schools and the Hudson’s Bay Company;** and

. other factors such as the shape of the reserve, water frontage, soil quality, accessto timber,
existing and future settlements, railway use, and suitability for uses such as farming and
hunting.®

According to Canada, “[t]he fadt that the Crown’s discretion is limited in the selection of reserves
also supports the view . . . that the discretion was the Crown’s; it wasn't the First Nation’s.”
Therefore, in counsd’ s submission, Canadarather than the band hasthe find say in determining
where the band’ s reserve should be located.*

The Gamblers First Nation responds that Canada’ s interpretation of the word “conference”
istoo narrow. Rather than mere consultation, “conference” in alegal setting implies meeting and
consulting to resolve differences, to harmonize conflicting views and ultimately to arrange a
compromise acceptable to bath parties* The First Nation agreed that “ consent” means something

dif ferent than “conference,” but it expressed the differencein thisway:

“Consent” as used in the second paragraph of the Treaty isbasicdly, Canada comes
and says, we're going to dispose of this, we're going to use this, we're going to
expropriatethis, we need your consent, will you do it. It'samuch different concept
than | suggest is covered with the words “after confaence,” which talk about
negotiation and compromise and agreement.**

135 ICC Transcript, November 6, 1996, pp. 173, 181 (Francois Daigle); Submissions on Behalf of the
Government of Canada, October 29, 1996, p. 13.

136 ICC Transcript, November 6, 1996, pp. 179-80 (Francois Daigle); Submissions on Behalf of the
Government of Canada, October 29, 1996, p. 13.

187 ICC Transcript, November 6, 1996, p. 172 (Francois Daigle).
138 ICC Transcript, November 6, 1996, pp. 137-38 (Paul B. Forsyth).

189 ICC Transcript, November 6, 1996, p. 210 (Paul B. Forsyth).
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Counsel pointed to anumber of indicatorsthat the treaty requires at | east agreement between
a band and the Crown in the selection of reserve lands, and suggested that these might even go so

far asto show tha, in the final andysis, a band s wishes should be paramount:

. At the 1874 treaty negotiations, theGambler isreported by Morristo have said that “we have
not looked around us yet, and chosen our land, which | understand you tell usto choose” %

. Commissioners Christie and Dickieson were instructed “to select the Reserves where they
shall be deemed most convenient and advantageous for the Indians, each Reserve to be
selected as provided by the Treaty af ter conference with the Indians interested therein and
subject to the other conditions set forth in the Treaty.”*+

. In hismemorandum regarding the selection of reserves, Surveyor General J.S. Dennisstated
that, “ as soon as possible after the location of the reservesin question may be decided upon
between the Commissioner and the Indians, the outlinesthereof, in each case, shoud belaid
out and marked upon the ground.”*#

. Following the Commissioners’ meetingswith theIndiansin 1875, Chrigiewrotethat “[t] he
Chiefs at [Fort] Ellice were not all decided as to the locality of their Reserves.”

. In his report of those same medtings with the Fort Ellice Band, Wagner commented, first,
that “the Reservefor thistribewas choosen [sic] by themat the head of Bird Tail Creek” and,
second, that “[t]he Fort Ellice Indiansnumbering 65 familieswill probably choosethe midst
of the woods and occupy nearly 2 townships of 41600 acres.”**

. Finaly, in response to arequest for hislegal opinion regarding the requirementsfor setting
apart areserve upon aclaim by atrespasser that areserve had not been properly created, Z.A.
Lash of the Department of Justice stated that, “the survey and setting out of the reserve
having been done with the expressconsent & approval of the Indians & having since been
acquiesced in by them, no Order in Council is necessary; but in a much as an Order in
Council is a more formal record of the proceedings the undersigned recommends, for the

140 Submissions on Behalf of the Gamblers First N ation, October 24, 1996, p. 21; Morris, Treatiesof

Canada, 84-85 (ICC Documents, p. 31).

4 Submissions on Behalf of the Gamblers First N ation, October 24, 1996, p. 21; Order in Council, July
9, 1875, NA, RG 10, vol. 3622, file 5007 (ICC Documents, p. 46). Emphasis added.

142 Submissions on Behalf of the Gamblers First Nation, October 24, 1996, p. 23; J.S. Dennis, Surveyor
General, Memorandum, July 13, 1875, NA, RG 10, vol. 3622, file 5007 (ICC Documents, pp. 48-49).

143 Submissions on Behalf of the Gamblers First Nation, October 24, 1996, p. 24; W.J. Christie, Indian
Commissioner, to E.A. M eredith, Deputy Minister, Department of the Interior, September 9, 1875, PAM, MG 12, B1,
Alexander Morris, Lieutenant Governor’s Collection, No. 1094 (ICC Documents, p. 69).

144 Submissions on Behalf of the Gamblers First Nation, October 24, 1996, p. 24; William Wagner,
DominionLand Surveyor, to Minister of thelnterior, January 2, 1876, NA, RG 88, vol. 300, file 0644 (1C C Documents,
pp. 105-06).
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avoidanceof doubts, that one be passed approving of & confirmingthereserve asalready set
apart_” 145

In conclusion, the Hrst Nation submitsthat aliberal interpretation of Treaty 4 meansthat the
Indianswould have understood theword “ conference” to mean that they wereentitled to selecttheir
own reserve or that they must at | east agree with Canada asto the land to be set apart.*** Counsel did

express one caveat, however:

I’ snot our submission that the wishes of the Bands are absol ute and paramount and
without reasonable restriction.

There arerestrictionsthat arereasonabl e. If settlersare settled in an area, or
acity or town exists, it would not be reasonable, even if the Band said they wanted
that land, to uproot all of those settlers. That’ s considered in thewordsof the Treaty.

By the same token, things like railways, telegraphs, | mean | think thoseare
reasonablelimitations. Some of thethingsthat arereferred tointhe Dominion Lands
Act would probably be reasonable limitations.

But subject to reasonable limitations, the wishes of the Bands, the Indians,
were to be paramount at that time. And unless there was a reasonabl e, an objective
reason to disallow what the Indians had chosen, particularly at the meeting with
Christie, then their wishes should not have been ignored.*

The Commission has already had the opportunity in two previousinquiries to consider the
requirementsfor creating areserve. Inthefirst, which like the present case dealt with aclaim under
Treaty 4, the Commission was asked by the Kahkewistahaw First Nation to determine whether a
band’ s treaty land entitlement should be calculated when the band requested land in a particular
location or when the first survey had been completed. We stated:

It is clear that a band’ s entitlement to reserve land arises upon the band signing or
adheringtotreaty. However, thequantification and | ocation of the band’ sentitlement

145 Submissions on Behalf of the Gamblers Firs Nation, October 24,1996, p. 24; Z.A. Lash, Department
of Justice, to Department of the Interior, Augug 12, 1876, NA, RG 10, vol. 3637, file 6853 (ICC Documents, p. 129).
Canada responded that, having regard to the context in which it wasgiven, Lash’sopinion is merely relevant to the
questionof whether areserve exists vis-a-vis atrespasser, not as between Canada and a band, and in the trespass context
an Order in Council is not requiredto signify theexistence of areserve. However, in Canada’ sview, Lash’s opinion does
not stand for the proposition that the consent of a band isnecessary to establish a reserve.

146 Submissions on Behalf of the Gamblers Firs Nation, October 24, 1996, p. 20.

147 ICC Transcript, November 6, 1996, pp. 210-11 (Paul B. Forsyth).
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are not triggered until certain procedures described in the treaty are carried out.
Under Treaty 4, “such reserves [are] to be selected by officers of Her Mgesty’s
Government of the Dominion of Canadaappointed for that purpose, after conference
with each band of the Indians.” In our view, the purpose of the“ conference” with the
band was to ensure that the land to be set aside as reserve met with the approval of
the chief and headmen and that it was suitable for its intended purpose (which was
typically agriculture in the case of bands in southern Saskatchewan). However, it
doesnot necessarily follow that the band’ s popul ation onthe date of selection should
determine the size of the reserve.

In theory, the process of setting apart a reserve should have been
straightforward. The band would identify the location it wanted for its reserve and
would meet with Canada’ s officers — often the Indian agent or the surveyor or both
— to communicate its choice. There would, in that sense, be a “conference” as
contemplated by Treaty 4. If Canadaagreed with the band’ s selection, and assuming
there were no conflicting claims for the selected lands, steps would be taken to
survey thereservefoll owing a cal culation of the band’ s entitlement. Because Indian
Affairsdid not maintain comprehensive band lists or reliable censusdata until about
1951, the band’s population would be estimated based on the best information
availableto the surveyor at that time—including paylist figures, discussionswith the
chief, the Indian agent and others, and the surveyor’ sown know ledge of the band. In
fact, it was not unusual for the surveyor to provide land in excess of the band’'s
paylist population in situations where the government estimated that a substantial
number of band members were absent at the time of the survey.

Based on the best information available, the surveyor would determine the
band’ s population, calcuate the area of landto be set aside, run survey lines on the
ground, establish monumentsto identify the area, document the work in field notes,
completeasurvey plan, and submit the plan to Ottawafor approval and registration.
From the perspectiveof the band, members could accept the reserve set aside by the
surveyor, either expressly by stating their approval or implicitly by residingon and
using thereservefor their collective benefit. Conversely, theband might expressits
disapproval by objecting to Canada’ s officers or ssimply by refusingto live on or use
the reserve as surveyed.

It was only when agreement or consensuswas reached between the partiesto
the treaty — by Canada agreeing to survey the land selected by the band, and by the
band accepting the survey as properly defining the desired reserve —that the land as
surveyed could be said to constitute a reserve for the purposes of the treay.
Therefore, the date of first survey was significant because, if the band accepted the
surveyed land as its reserve, the completion and acceptance of the first survey
provided evidencethat both parties agreed that theland would betreated asan Indian
reserve for the purposes of the treaty. Since the survey is important evidence of
Canada’ sintention to establish areserve, it isnot unreasonabl e to use the date on the
survey plan as the date of first survey for entitlement calculation, provided that the
completion of the physical survey of the reserve boundaries can be shown to have
coincided roughly with the preparation of the survey plan. Once it has been
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concluded that areserve has been set aside the popul ation must be assessed on this
date to determinewhether Canadahas satisfied the band’ s treaty land entitlement.

Wearemindful of the six principlesof treaty interpretation, which have been
defined by the courts and raised by counsel for Kahkewistahaw. We do not agree,
however, that those principles drive us inexorably to the conclusions that the Firgt
Nation would have us reech. In our view, using the date of first survey as the
operativedatefor calculating treaty land entitlement represents an interpretation that
is“fair, large and liberal” and accords with the manner in which the land allocation
process would have been understood by the Indians at the time of survey.

Wedisagreethat using the date of first survey rather than the date of selection
is “clearly prejudicial to the Indians,” or tha using the date of selection “would
ensure that al Indiansreceiveland and aretreated equally, fairly and consistently.”
It isnot accurateto suggest that one approach isuniversally favourableto the Indians
and the other is consigently prejudicial. Calculating aband’ s population on the date
of selection would work to the band’s detriment if the band's population was
increasing, just as calculating the population on the date of first survey would be
disadvantageous if the popul ation was decreasing.

We believe that the Commission’s approach is supportable as a fair and
reasonableinterpretation of Treaty 4. Wenote in passing that this approach is dso
consi stent with the methodol ogy devel oped by Canadainthe Officeof NativeClams
Historical Research Guiddines for Treaty Land Entitlement (the 1983 ONC
Guidelines), which identify five distinct steps to determine whether a band has
received its full land entitlement:

Determining a Band's treaty land entitlement involves five basic
steps:

1) | dentification of the band and the applicable Treaty.
2) Determination of the relevant survey date.

3) Determination of the total lands received by the band.
4) Determination of the population base.

5) Overall entitlement calculations.

B Date for Entitlement Calculation

Thedateto beused in theland quantum cal cul ationsis seldom clearly
spelled out in any of the treaties. Some of the treaties refer to the
laying aside or assignment of areserve, others mention the selection
of land. Legal advice from the Department of Justice suggests that,
athough the treaties do not clearly identify the dae for which a
band’s population base is to be determined for the land quantum
calculations, the most reasonable date is not later than the date of
first survey of land. It is Canada’s general view that thisis the date
to be used to determine whether it has met its obligation under the
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treaties, to provide a quantumof land to an Indian Band based on the
population of that Band at date of first survey.

Generallythe date to be used is taken fromthe plan of survey
of thefirst reserve set asidefor the use and benefit of an Indian Band.
Thisis the date which is noted by the surveyor as the date which he
carried out the survey. Other indicators that ought to be noted
include the date on which the surveyor signed the plan and the date
noted in the surveyor’ s field book.

In some cases, the date which is chosen for entitlement
pur posesisnot the date of thefirst actual survey for aband’ sreserve.
A reserve may have been surveyed for the band, but it was never
administered asareserve. Furthermore, if thebandrejectsthe survey
and abandons the reserve after the survey, another reserve may be
surveyed elsewhere at a later date and confirmed by Order-in-
Council. Depending on the facts in each case, this could be
considered asthe date of first survey. Thelater survey could be used
asdate of first survey because thisiswhen thefirst reserve, officially
recognized by Order-in-Council, was set aside for the band.**

As the last paragraph implies, where more than one survey has been
performed for a given band, acritical issue in determining whether a band’s treaty
land entitlement has been satisfied is to ascertain which survey is the band’s first
survey. Accordingtothe OTC' s* Research M ethodol ogy for Treaty L and Entitlement
(TLE)” guidelines, the “firg survey” can beidentified by:

. determining whether the reserve was surveyed or located in
conformance with the terms of the treaty — in this case,
following consultation between Canada's officers and the
band as required by Treaty 4;

. determining whether the survey or allotment was acceptable
to the band; and

. determining whether the survey or allotment was accepted by
Canada.**

A completed survey providesthe preciselocation and size of areserve, andiscritical
inmeasuring whether aband’ streaty land entitlement hasbeen fulfilled. A completed
survey does not necessarily confirm, however, that the “first survey’ of a band’s
reserve hasoccurred, particularly where the band rejects the lands as surveyed.
Therefore, we find the most reasonable conclusion to be derived from the
interpretation of Treaty 4 is that the date of first survey is the appropriate date for

148 Department of Indian Affairsand Northern Development, “ Officeof Native ClaimsHistorical Research

Guidelines for Treaty Land Entitlement Claims,” May 1983. Emphasis added.

1994.

149 Office of the Treaty Commissoner, “Research M ethodology for Treaty Land Entitlement (TL E),”



64 Indian Claims Commission

calculatingtreaty |and entitlement. Weinterpret the Crown' sobligation under Treaty
4to betheallocation of 128 acres of land for each band member at the time that land
was set apart as areserve for the use and benefit of the band. It wasonly when land
was surveyed by Canadain accordance with thetreaty, and accepted by the band, that
it could be said that the land was properly set apart. Therefore, subject toexceptions
being made in unusual circumstances which would otherwise result in manifest
unfairness, the general ruleisthat the population on the date of first survey shall be
used to calculatea band’ s treaty land entitlement '

To summarize, the Commission considers the “conference” requirement of Treaty 4 to be
more than aformality. It isincluded to ensure that the land meets with the approval of band leaders
and that it will be suitable for itsintended purpose. Once Canada agreesto the band’ s selection and
completes the survey, the band can expresdy approve or disapprove of the land set apart;
dternatively, it can signal its approval by continuing to reside on and use the reserve for the
collective benefit of its members, or its disapproval by refusing to live on and use the reserve as
surveyed. In casesinvolvingmultiplesurveys, it becomesnecessary to identifythe“true” dateof first
survey by determining whether a particular reserve was surveyed in accordance with the treaty and
was acceptabl e to both Canadaand the band. Obviously, it isaquestion of fact in each case whether
aparticular survey should amount to aband’sfirst survey. Indeed, in Kahkewistahaw’s case, both
Canada and the First Nation agreed that, although first in time, the survey by William Wagner in
1876 was not the true first survey because the band never settled onthe land marked out.

After issuing its report in the Kahkewistahaw inquiry, the Commission was called upon to
consider similar questionsinthetreaty land entitlement claim of the Lucky Man Cree Nation. Inthat
case, the First Nation argued that Canada’ sobligation to set aside areserve, and to calculateaband’' s
treaty land entitlement, should arise immediately upon the initial consultation taking place. The
Commission disagreed, finding that the factsin that case did not establish the necessary consensus
at such an early date. After quoting much of the foregoing passage from its Kahkewistahaw report,
the Commission considered whether that analysis should apply with equal forcein the context of the
distinctive terms of Treaty 6. We concluded that it should. Treaty 6 states:

150 ICC, Inquiry into the Treaty Land Entilement Claim of the Kahkewisahaw First Nation (Ottawa,

November 1996), reported (1998) 6 ICCP 21 at 79-83.
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And Her Magjesty the Queen hereby agrees and undertakes to lay aside resarvesfor
farming lands, due respect being had to lands at present cultivated by the said
Indians, and other reservesfor the benefit of the said Indians, to be administered and
dealt with for them by Her Majesty’s Government of the Dominion of Canada;
provided, all such reservesshall not exceed in all onesquare milefor each family of
five, or in that proportion for larger or smaller families, in manner following, that is
to say: that the Chief Superintendent of Indian Affairs shall depute and send a
suitableperson to determine and set apart the reservesfor each band, after consulting
with the Indians ther eof asto thelocality which may be found to be most suitable for
them.151

The Commission stated:

The contentious words of the reserve clause are contained in the phrase “after
consulting with the Indians thereof asto the locality which may be found to be most
suitable for them.” In our view, the word “consulting” contemplates the initial
discussionsinwhich an Indian band informs Canada’ sagentsof itspreferredlocation
for areserve. We agree with Canada s point, however, that other clausesin thetreaty
givefuller expression to the parties’ intention that aband’ sreserve shall be “agreed
upon and surveyed.” Itisjust this sort of consensus or meeting of the mindsthat the
Commission referredtoinitsreport deding withthe Kahkewistahav Band of Treaty
4, and we believe that this conclusionis equally goplicableto bands under Treaty 6.

The Lucky Man CreeNation argued that the obligation to set aside areserve
aroseas soon as*“ consultation” took place. Infact, we consider that the obligation to
set aside areserve arose even earlier —upon aband’ sadhesionto treaty. Aswe stated
in the Kahkewistahaw report, however, the quantification and location of aband’'s
entitlement were not triggered until the consensus contemplated by the treaty was
achieved. As ageneral rule, the consensus to which we refer would normally occur
upon completion of the survey —that is, at the dateof first survey. It istruethat there
had to be apreliminary understanding of some sort between Canadaand aband with
respect to a specificlocation before asurvey would even be undertaken. In our view,
thispreliminary understanding was not sufficientto constitutethe consensusthat we
contemplate. Itwasonly following the survey, when the band indi cated i tsacceptance
of the surveyed area asits reserve — either expressly (by saying so) or implicitly (by
living on or using the reserve for its benefit) — that atrue consensus could have been
said to exist. It is for these reasons that the Commission attaches such significance
to the date of first survey.

151

Treaty No. 6 between H er Majesty the Queen and the Plain and Wood Cree Indians and Other Tribes

of Indiansat Fort Carlton, Fort Pitt and Battle River with Adhesions (Ottawa: Queen’s Printer, 1964), 3.
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Asinthiscase, Canadaargued in the Lucky Man inquiry that the Crown hasthefinal say in
determining the location of a band’s reserve. The Commission concluded that such a position is

inconsistent with the concept of selecting reserves by consenaus:

the Commission does not accept Canada’ s contention that setting aside reserve land
issmply a matter of royal prerogative, and that Canada, rather than a band, is“the
decision maker as to both when and where thereserve would be located.” Canada
wasrequiredto*® consult” withthelndiansby theexpresstermsof Treaty 6. For atrue
meeting of the mindsto take place, both parties must have input into the process, and
both must agree on the reserve selected and surveyed.

Arguably, thelogical extension of thisrequirement for consensusistha, just
as it would have been open to a band to reject for its own reasons a reserve site
selected by Canada, it would have been equally open to Canada to reject sites
requested by the band if there were valid reasons for doing so. Canada’ s discretion
in this regard would presumably have to have been exercised reasonably, however.
One of the most important —and difficult —roles of govemment, then and now, isto
weigh and reconcile competing interests, and in doing so Canada must have
particular regard for treaty rights andthe fiduciary natureof itsrelationship with the
Indians. Wedo not consider thisto mean that Canadawasimmutably bound to prefer
the position of the Indiansin all cases in which competing policy or other intereds
arose. What it does mean, in our view, is that, if, in the context of setting apart
reserves, Canada chose a competing interest over theinterests of a particular band,
it must have had reasons for doing so that were valid and not coloured by improper
considerations.*

Neither party in this case has persuaded the Commission that it should take a different
approach from the one it took in the Kahkewistahaw and Lucky Maninquiries. We still believe that
the treaty makersintended the process of reserve selection to proceed by way of consensus and that,
asaresult, neither Canadanor the Band could unilaterally determinethelocation of thereserve. Both
parties were subject to the reasonabl e limitationsidentified in Canada’ s submissions and conceded
by counsel for the First Nation.

We turn now to the quegion of whether such consensus existed in relation to the 1877

survey.

153 ICC, Inquiry into the Treaty Land Entitlement Claim of the Lucky Man Cree Nation (Ottawa, March

1997), reported (1998) 6 ICCP 109 at 164-65.
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Was There Consansus?

The submissions by the Gamblers First Nation on thisissue are directed towards two main themes.
Thefirst isthat, in the meeting on August 28, 1875, at which the Gambler was the “ chief Orator,”
Commissioners Christie and Dickieson reached an agreement with the Fort Ellice Band that its
reserve should be located* at the head of the Bird Tail Creek,” and instructed Wagner to survey the

reserve there. Counsel argued:

Although the specific boundaries are not detailed in the | etter it seems apparent that
the government representatives knew of the configuration they requested because
they knew it fell within the limits of Treaty 2 land.**

Accordingto the First Nation, the* only impediment” to surveying thereservein thislocation at that
time was that the land lay within the geographical limits of Treaty 2 and the Commissioners were
unsure whether land could be set apart for a Treaty 4 band there.*> Presumably, therefore, none of
the other “reasonable limitations’ on reserve selection identified by counsel for Canada (and
conceded by counsdl for the First Nation) wererelevant factorsin this case. Accordingly, theFirst
Nation submits that Canada, and specifically Wagner, knew or ought to have known the Band's
wishes before the 1877 survey was undertaken.*

The second point of theFirst Nation’s argument is that, once agreement had been reached
between the duly authorized representatives of Canadaand the Band in 1875 asto thelocation of the
reserve, the government was not permitted to impose a new location unilateraly on the Band.
Nevertheless, in a report dated May 9, 1877, Laird commented that, although Band members
preferred their reserve on both sides of Bird Tail Creek, they would likely “be content to haveit dl
on the West side.” The First Nation views this comment as evidence of Laird’ sintent to “wrongy
and unilaterally depart from the clearly expressed wishes of the Band . . .” and vary without any
sound basis the terms of the agreement reached at the 1875 conference. Therefore, the First Nation

submitsthat Laird' s conduct amounted to a“flagrant example of a representative of Canada acting

154 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 10.
155 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, pp. 10, 17-18.

156 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 2.
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‘without honour’ in hisdealings with those Indianswho were lookingto Canadato fulfill the spirit
and letter of the Treaty.”*

Smilarly, when Wagner eventually surveyed the reserve in 1877, he did so with the
assistance of a man he knew was not the Gambler. He also did so in accordance with that man’s
instructions and with Laird’ s recommendation that the reserve be set apart onthe west side of Bird
Tail Creek —both of which were contrary to the 1875agreement.**® The First Nation further submits
that, following the survey, the Gambler “immediately” voiced his objection, but Wagner, whether
through prejudice,™ spite,**® or arrogance,* refused to relocate the reserve. In December 1877,
Waywayseecappo and his headmen olbjected once again to no avail, this time to McDonald.
AccordingtotheFirst Nation, Wagner’ srefusal coupledwithMcDonald’ sinactionamount tofurther
evidence of Canada s unilateral variation of the selection made in 1875.*2 Counsel argued that the
majority of the Band followed the Gambler to his new reserve at Silver Creek and this underscores
the level of the Band' s disenchantment with Wagner’ ssurvey.*® The logical conclusion of the First
Nation’s position, submits Canada, isthat, if a“conference” requires Canadaand a band to reach a
consensus, either a consensus was reached in 1875 and then breached by Canada, or no consensus

was reached at all *** To this argument, the First Nation counters that even Canada did not approve

of the 1877 survey:
157 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, pp. 12-13.
158 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 19.
159 Submissions on Behalf of the Gamblers Firs Nation, October 24, 1996, p. 11.

160 Counsel for theFirst Nation noted that one of the reasons given by Wagner for refusing to change the

reserve location in response to the Gambler’ sobjection was that Wagner considered the Gambler to be “troublesome”:
Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 13.

161 Submissions on Behal f of the Gamblers Firs Nation, October 24, 1996, p. 14.
162 ICC Transcript, November 6, 1996, p. 213 (Paul B. Forsyth).
163 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 25.

164 ICC Transcript, November 6, 1996, p. 165 (Francois Daigle).
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To this end, it is significant that the survey of 1877 was never formally
approved by the appropriate govemment authorities, nor was it made the subject of
approval by Order-in-Council. On the other hand, the surveys performed in 1883
were approved by Chief Surveyor Ndson in January 1889, and on May 17, 1889
confirmed by Order-in-Counadl .**

In response, Canada contends that, if “conference’ has the meaning proposed by the First
Nation, Canada has satisfied the conferencerequirement of Treaty 4 in any event, and therefore the
survey of 1877 fixed the dae when the First Nation’ s population should be counted for treaty land
entitlement purposes.’*® Canada points to at least five occasions when its representatives met with

the Chief and others to discuss reserve selection:

. theinitial conference in late August 1875 between Commissioners Christieand Dickieson
for Canada and representatives of the Band, including the Gambler as “chig Orator”;

. the meeting on August 3, 1876, involving Dickieson, Wagner, and Indian Agent Angus
McK ay, of which McKay reported that Waywayseecgppo was not ye prepared to select his
reserve because one of his headmen was absent;

. the meeting between the Chief and Wagner in December 1876 as thelatter passed through
on hisway to Fort Pdly;

. Laird sinterview or interviews with Waywayseecappo as reported in Laird’ s letter of May
9, 1877; and
. ultimately, the meeting between Wagner and Waywayseecappo in July 1877 during which

the Chief instructed his son-in-law to point out the reserve to Wagner.**

Canada submits that it considered and complied with the wishes of the Band to have the reserve
surveyed at the head of Bird Tail Creek.**® Asto the First Nation’scomplaint that the location of the
reservewas moved and imposed unilaterally without any reasonable basis from the location agreed

to by Christie and Dickieson in 1875, Canada countersthat Wagner’ s concern about excluding “all

165 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 32.

166 ICC Transcript, November 6, 1996, p. 190 (Frangois Daigle).

1e7 ICC Transcript, November 6, 1996, pp. 188-89 (Francois Daigle).

168 ICC Transcript, November 6, 1996, p. 185 (Frangois Daigle).
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the improvements made by the Chief and his families” amounted to a “valid explanation for not
making the changes requested.”*®

InresponsetotheFirst Nation’ sargument that objectionswere expressed by the Gamblerand
Waywayseecappo immediately following the 1877 survey, Canada submits that the entire Band
neverthelesscontinued to reside on the reservefor at least three years until the surrender meeting in
early 1881.*° Even following the surrender, Waywayseecappo and his followers remained at Bird
Tail Creek, and it was not many moreyears before the Gambler and most of hisfollowersabandoned
thereserveat Silver Creek and returned to Waywayseecgppo’ sreserveat Bird Tail Creek (resurveyed
asLizard Point IR 62).1™

Moreover, the only reason for the meeting in 1881 and the resurveys in 1883 was to
implement the surrender. They did not occur because therewas no reserve or theinitial survey had
not been properly done. Accordingto Canada, if areserve had not been properly set apart for the
Band in the first place, there would have been no need for a surrender at all; the very fact of the
surrender proposal “shows that all accepted that the survey had set aside the reserve.”'”

Inthe Commission’ sview, the evidence does not support the conclusion that Canadaand the
Fort Ellice Band reached any sort of binding agreement in 1875 because there was no consensus on
the specific location of the reserve Christie and Dickieson obviously believed that they were not in
aposition to commit the government because they were unsure whether Wagner could beinstructed
to survey areservefor the Band within thelimitsof Treaty 2. We believethat the naming of the head
of Bird Tail Creek asthe preferred location in 1875 constituted no morethan “theinitial discussions
in which an Indian band informs Canada s agents of its preferred location for areserve,” to use the
language of the Lucky Man report. The specifics of the location, including the survey and the
consensus between Canada and the Band that the lands so set apart would constitute the reserve,

were still to come. Even if it might be considered that a conditional agreement had been reached

169 Supplementary Submissions on Behalf of the Government of Canada, May 9, 1997, p. 6.
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subject to Canada obtaining approval of the reserve's location, there is other evidence which
demonstrates tha Band members had still not made up thar own minds.

In hisyear-end report for 1875, Wagner indicated that the Fort Ellice Indians would likely
choose their reserve in “the midst of the woods” where there would be plenty of timber,'”® the
implication from thisstatement being that they had not yet chosen. Foll owingthe meeting on August
3, 1876, both Wagner and McKay reported that WWaywayseecappo was not yet ready to decide on a
reserve; McKay’s comment that “they did not wish their reserves surveyed for the present as one of
their head men was absent” is just as consistent with divisions within the Band over where the
reserve should be located as with the Chief’ s deference to the Gambler on that issue. Still, we can
infer from McKay’ swordsthat thelocation of the reserve had not yet been fully settled among band
members. More explicit evidence of this can befound in Laird sletter of May 9, 1877, in which it
will be recalled that he wrote:

The delay in locating the Reserves of these Bands has been caused by disagreement
among their members in making a selection. They appear to have settled thar
disputes and expressed to me that they wish their Reservesto be located asfollows:

1. *Wawasecappo'’s, or the Fort Ellice Band.” Their selection is pretty much
asmentioned in Messrs. Christie and Dickieson’ sreport [of October 7, 1875]. They
desire a Reserve to be surveyed for them at the head of Bird Tail Creek, on the road
leading from Swan Lake via Shell River, used by the NorthWest Mounted Policein
travelling to Swan River Barracks. The siteis about 24 miles from Shoal Lake, and
about 36 miles from the mouth of the Shell River. They would prefer to have the
Reserve on both sides of the Bird Tail Creek, but will, I trust, be content to haveit
al on the West side.*™

Thisletter demonstrates that the Band had not finalized its own position regarding reserve selection
until early 1877, and suggeststhat the final negotiationsto arrive at a consensus with the Band were
still forthcoming.

The Commission recognizes the concerns expressed by the First Nation regarding Laird’'s

comment that, although Waywayseecappo’ s people wanted their reserve on both sides of Bird Tail

13 William Wagner, Dominion Land Surveyor, to Minister of the Interior, January 2, 1876, NA, RG 88,

vol. 300, file 0644 (ICC Documents, pp. 105-06).
174 David Laird, Lieutenant Governor and I ndian Superintendent of the North-West Territories, to Minister
of the Interior, May 9, 1877, NA, RG 10, vol. 3649, file 8187 (ICC D ocuments, pp. 141-44).
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Creek, they “will, I trust, be content to have it all on the West side.”* Y et we cannot fail to notice
that, although admittedly the lion’ s share of the reserve originally surveyed by Wagner was in fact
situated to the west of Bird Tail Creek, the reserve nonetheless included land on the east side of the
creek for fully 11 milesof itsoverall length of 11%2miles. Inour view, Laird’ s statement represented
little more than his own personal views as to the location of the reserve, and it appears that the
position recommended by him was not fully implemented in any event.

Moreover, while it might have appeared, based on the evidence avail able to the First Nation
when it prepared its submissions, that Wagner had coldly refused to consider the Gambler’ s request
to change the location of the reserve, the additional documents tendered with Canada's
supplementary written submission disclose that Wagner in fact had good reason to leave thereserve
where he had origindly surveyed it since the location proposed by the Gambler “would have
excluded dl the improvements made by the Chief and his families.”** We must conclude that
consideration of these improvements was just the sort of “reasonable limitation” discussed by
counsel for Canadaand admitted by counsel for the First Nation in their respective submissions. The
additional documents further reveal that Wagner had apparently already resurveyed part of the
reserve because he “found out that the place wished for was not in it.”*” After meeting with the
Gambler, Wagner offered to movethereserve, but the Gambler refused thisoverture because hewas
dissatisfied with the shape of the reserve proposed by Wagner.*”® By the timethe Gambler got back
to Wagner to confirm that areserve 12 miles by six mileswould be acceptable, Wagner had already
finished the job and submitted his plans and field notes, and was apparently unable to make further
changes without express authorization from Ottawa.

What we seein this exchange is the sort of give and take that was surely an integral part of

many reserve surveys. Canada and the bands made proposals and counterproposals, even as the

75 David Laird, Lieutenant Governor and I ndian Superintendent of the North-West Territories,to Minister
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reserves were being surveyed, before arriving a a compromise acceptable to both parties while at
the same time perhaps not being all that either party might have desired. We consider Wagner’'s
report on the survey of Sakimay’s reserve, where he similarly refused to provide areserve 40 miles
long but eventually worked out asolution, asfurther evidence of this sort of compromise. It doesnot
indicatethat Wagner sought to dominate the Indians with whom he dealt or that he failed to survey
in accordance with hisinstructions, but rather that he wasfirmininsisting on reasonable limitations
in the configurations of the reserves he was called upon to survey. In this respect, we find the

following comments of McKay to be significarnt:

| found that the Indians were very much satisfied with Mr. Wagner and that
he managed to impress them with confidence | would respectfully recommend that
he be given the survey of the Reserves for Indians on the Saskatchewan as | am
convinced that hewill give the greatest satisfaction to the Indians.”

Inthefinal analysis, it appearsto the Commission that Canada gave the Band precisely what
it asked for: areserve at the head and on both sides of Bird Tail Creek. Although the First Nation
argues that Waywayseecappo and theman appointed by him had no authority to advise Wagner on
land selection — an issue to which we will turn momentarily — the First Nation also admits that
Wagner surveyed in accordance with the instructions given to him by these two Indians.*®* The
Gambler raised concernsthat Wagner sought to address, andin hislater objection Waywayseecappo
requested a reserve 40 mileslong that, in our view, Wagner quite reasonably refused.

As counsel for the First Nation noted, after Waywayseecappo’s objection there were no
further documents on filefor three years until theideadf asurrender surfaced withthe arrival of the
Sharman family on the south end of the reservein November 1880. In our view, thislack of activity
suggeststhat, notwithstanding the objections voiced by the Gambler and others, band members, at
least initially, decided to reside on the reserve and useit for their collective benefit. There appears
to have been a significant faction led by the Gambler that grew increasingly dissatisfied with the

reserve, and, for that group, the arrival of the Sharmans presented Canada with a convenient

e Angus McK ay to Superintendent General of Indian Affairs, October 14, 1876, NA, RG 10, vol. 3642,
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opportunity to free up part of the reserve for settlers while providing the land & Silver Creek in
exchange for the Gambler and hisfollowers. We make no comment on the validity of the surrender
or Canada smotivesin securing it. Wha we do take from it, however, isthe express recognition by
the Gambler that Waywayseecappo was his Chief and that the reserve had been set apart for the
entire Band. Thisrecognition was, if anything, reinforced by the decision of the Gambler and many
of hisfollowersto return to Bird Tail Creek in 1887 and later to be restored to Waywayseecappo’ s
band list.

Finally, with respect to the First Nation’s argument that Canada never approved the 1877
survey by Order in Council but did approve the 1883 surveys, wecaution against placing too much
significanceonthisfact. It will berecalled that, in 1876, Z.A. Lashon behalf of the Deputy Minister
of Justice expressed the opinion that “ the survey and setting out of thereserve havingbeen donewith
the express consent & approval of the Indians & having since been acquiesced in by them, no Order
in Council is necessary; but in as much as an Order in Council is a more formal record of the
proceedings the undersigned recommends, for the avoidance of doubts, that one be passed
approving of & confirming thereserveasalready set apart.”*** Wehave seenin earlier inquiriesthat
thelater practice of confirming reserves by Order in Council was not always the approach followed
by the government. In fact, the 1889 Order in Council by which the 1883 surveys were confirmed
also confirmed the reserves set apart for many other bands over the precedingtwo decades. For this
reason, the Order in Council must be looked upon as more a matter of the government catching up
on its housed eaning than anything of gecial significance to Waywayseecappo, the Gambler, and
their followers. Thereason that the 1877 survey was not referred to in theOrder in Council wasthat,
by 1889, it had already been replaced and superseded by thesurveysin 1883 that divided thereserve
at Bird Tail Creek into IR 63 for the Gambler at Silver Creek and Lizard Point IR 62 for
Waywayseecappo and the others who elected to remain.

181 Z.A. Lash, Department of Justice, to Department of the Interior, August 12, 1876, NA, RG 10, vol.
3637, file 6853 (ICC Documents p. 129). Emphasis added.
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Authority of Laird and Wagner to Select Reserves
A further basis on which the Gamblers First Nation attacks the 1877 survey by William Wagner is

that neither Wagner nor Laird was authorized to confer with the Indians and seled reserves:

The provisions of Treaty 4 were vay specific and required the Government to
appoint two officerswhowould act on behdf of the Government with respect tothe
selection of the reserves. Asaresult, only the two persons appointed in accordance
with the Treaty would have the power to act as agent for the Government and bind
them[sic] in that regard. Dueto the certainty of the Treaty provisions, it isclear that
only the commissioners specifically appointed for the purpose of seleding the
Reserve had the power to do so and thus, no other person, regardlessof their position
in the Government, relationship with the Indians, or apparent authority, was
authorized to act as agent of the Government in the selection of the Reserve. Dueto
thefact that Commissioners Christie and Dickieson were appointed under the Treaty
asagentsfor the Crown for this purpose, they werethe only two men permitted to do
s0. In other words, neither David Laird nor Mr. Wagner had been given theauthority
to act as the agent for the Government and therefore any agreements or actions by
thesetwo men, inrelation to the selection of the Reserve, are not consistent with the
Treaty.'®

Canada' s response is that, based on the decision of the Supreme Court of Canada in J.E.
Verrault & FilsLteev. Attorney General for Quebec,*® “a contract made by an agent of the Crown
acting within the scope of his ostensible (apparent) authority isavalid contract by the Crown” and
therefore binding on the Crown as prindpal .*** As Lieutenant Governor and Indian Superintendent,
Laird was* charged with the administration of the Treaty No. 4 areawhich included thelandsin and
about Birdtail [sic] Creek”** and thus presumally had at least apparent, if not express, authority to
meet withthe Indiansto select reserves. With regardto Wagner, Canada submitsthat he acted within
the limits of his authority and indeed recognized those limits by refusing to incur the additional

182 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 28.

183 J.E. Verrault & Fils Ltee v. Attorney General for Quebec (1975), 57 DLR (3d) 403 (SCC).

184 Submissions on Behalf of the Government of Canada, October 29, 1996, p. 19.

185 Supplementary Submissions on Behalf of the Government of Canada, May 9, 1997, pp. 6-7.
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expense of revising the aurvey as requested by the Gambler without first seeking the authorization
of the Surveyor General .

Treaty 4 statesthat “ Her Mgjesty the Queen hereby agrees, through the said Commissiones,
to assign reserves for the said Indians, such reserves to be selected by officers of Her Majesty’'s
Gover nment of the Dominion of Canada appointed for that purpose, after conference with each band
of the Indians.”*"” Although it istrue that Christie and later Dickieson were appointed by Order in
Council to select reserves, we see nothingin the words of thetreaty to suggest that only Christie and
Dickieson could perform, or could be authorized to perform, that function. Contrary to the position
taken by the First Nation, the treaty doesnot refer to “two officers’ but merely to “officers.” Surely
it was open to Canada to appoint as many “officers’ asit might seefit to complete the task. Nor, in
our view, wasit necessary for such an“ officer” to be given thetitle of “commissioner.” Presumably
alieutenant governor or a surveyor could be considered an “ offica™ for the purposes of the treaty
if part of their duties entailed selecting reserves on behalf of Indian bands. Similarly, Treaty 4 does
not stipul ate that the only appropriate of ficerswoul d be thase appointed by Order in Council and we
suspect that less formal means of appointment would suffice.

In short, while there is no evidence before us to establish that Laird or Wagner were
appointed by Order in Council to select reserves for those bands desiring them, we view them as

having acted within the scope of their actual or implied authority*® and thus having had the power

186 Supplementary Submissions on Behalf of the Governmert of Canada, May 9, 1997, p. 6.

187 Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribes of Indians at
Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966), 6. Emphasis added.

188 G.H.L.Fridmanin Fridman'sLaw of Agency, 7th ed. (Toronto: Butterworths Canada, 1996), 122-23,
differentiates between implied and apparent authority in these terms:

The apparent authority must be carefully diginguished from theimplied authority, in particular that
variety of implied authority which has been called usual authority, which some agents may possess
over and above the express authority granted them by the principal. Implied (including in thiscontext
usual) authority is the authority which in fact the agent possesses as a result of the construction of his
contract of agencyin thelight of business efficacy, or of thenormal practices and methods of the trade,
business, market, place, or profession, in which the agent is employed. Apparent authority, on the
other hand, is the authority which, as aresult of the operation of the legal doctrine of estoppel, the
agent is considered as possessing, in view of the way a reasonable third party would understand the
conduct or statements of the principal and the agent. Sometimesthisis described asimplied authority,
on the ground that it is wha a third party would expect an agent in such a position to possess in the
ordinary course of events. Such use of the termsimplied authority and usual authority, itis suggested,
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to bind the Crown. Moreover, we see nothing in the subsequent actions of the Crown to suggest that
the steps taken by Laird and Wagner were repudiated in any way, and indeed, even if they acted
without actual or implied authority, their work appears to have been accepted and ratified by the
Government of Canada. When the “surrender for exchange” proposal arose in 1880, Canada's
representatives clearly operated under the assumption that the land set apart in 1877 constituted a
valid and subsisting reserve.

Ratificationisdistinguished by G.H.L. FridmaninFridman’s Law of Agency from the usual
agency relationshipwherethe agent’ sauthority to act isgranted befor ethe exerci seof that authority:

With “ratification” the position is reversed. What the “agent” does on behalf of the
“principal” is done at atime when the relation of principal and agent does not exist.
... The agent, in fact, has no authority to do what he does at the time he does it.
Subsequently, however, the principal, on whose behalf, though without whose
authority, the agent has acted, accepts the agent’ s act, and adopts it, just asif there
had been a prior authorisation by the principal to do exactly what the agent has done.
. . . [R]atification by the principal does not merely give validity to the agent’s
unauthorised act asfrom the date of theratification: it isantedated so asto take effect
from thetime of the agent’ sact. Hence the agent istreated ashaving been authorised
from the outset to act as he did. Ratification is “equivalent to an antecedent
authority” .**

We note that the principle of ratification was applied in the context of a Crown agency relationship
in R. v. Howard, where the Suprame Court of Canada held that, to the extent that the Treaty
Commissioners in that case went beyond their original instructions in negotiating a treaty, the
Government of Canada by its subsequent conduct demonstrated that it had been made aware of this
fact and ratified the treaty as drafted in any event. The court held that there was no legal or
constitutional requirement of an Order in Council to ratify the treaty in question.** We find that
Canada at least implidtly ratified the reserve at Bird Tail Creek and therefore the First Nation’s

objection to the 1877 survey on this ground must fal.

is a source of confusion.
189 G.H.L. Fridman, Fridman's Law of Agency, 7th ed. (Toronto: Butterworths Canada, 1996), 84.

190 R. v. Howard, [1994] 2 SCR 299 at 300, [1994] 3 CNLR 146.
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Waywayseecappo’ s Authority to Select Reserves

The next major thrust of the First Nation’s challenge to the validity of the 1877 survey isthat the
lands were chosen by an unauthorized representative of the Band, resulting in aselection that is not
binding on the First Nation.

First, the First Nation argues that there is uncontradicted evidence that the Gambler was
expressly designated by both the Chief and the Band as the member who would select the reserve
and advise the surveyor in marking out the reserve boundaries on behalf of the Fort Ellice Band.**

Second, the First Nation maintains that Waywayseecappo did not speak for the Fort Ellice
Band onthe matter of reserve selection; rather, at the meetingin 1875 the Gambl er clearly expressed
theBand’ swishesregarding thelocation of thereserve. The Commissionersand Wagner all attended
thismeeting, at which the Gambler was acknowledged to be the*” chief Orator” for the Indians, and,
according to the First Nation, they must be considered to have known the Gambler and hisrolein
reserve selection.** The First Nation submits that this role was confirmed, at least implicitly, by
Waywayseecappo’ sreluctanceto select reserve lands until 1877 and the Gambler’ s objection to the
survey performed without his “approval.” Later, the Gambler’ s role was also explicitly confirmed
by the Gambler and Waywayseecappo in their remarks at the surrender meetingin 1881. Aswithits
objectionsto the actions of Laird and Wegner, the Firg Nation submitsthat the survey of 1877 was
not based on the agreement the First Nation claimed had been made between the authorized agents
of the government and the Indiansin 1875, but rather on the subsequent actions of individualswho
had no authority to bind the principalsin question.*® Therefore, inthe First Nation’ ssubmission, the
survey of 1877 once again did not meet selection requirements of Treaty 4 and should not be
considered binding.**

Canadatakesthe position that the evidence does not establish the Gambler’ s “ appointment”

to act for the Band in the selection of the reserve, nor doesit establish the existence of anagreement

o1 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 28.
192 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, pp. 8-11.
108 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 29.

104 Submissions on Behalf of the Gamblers Firg Nation, October 24, 1996, p. 29.



Gamblers First Nation Inquiry Report 79

between the Gambler and Commissioners Christie and Dickieson on the location of the reserve.*
Counsel argued that, other than the Gambler’s own speech at the surrender meeting in February
1881, thereisno other reference to the Gambler being expressly chosen to act on behalf of the Band
for the purpose of reserve selection and no evidence to establish that the Crown was aware of such
an appointment.’* The Gambler’ s speech was “ after the fact” since it occurred four years after the
reserve was selected and six years after the consultations at Fort Ellice began.*” According to
Canada, Wagner remaned unaware of the Gamble’ s role even fdlowing the latter’ s objection in
1877 to the survey being done without hisapproval because, in Wagner’ sreport of March 26, 1878,
he figured that the reason for the Gambler’ s resistance was “ probably to show me his influence.”*
Although the Gambler was aleading spokesman at the Treaty 4 negotiations, he wasnot, according
to Canada, aChi ef or headman and did not Sign the treaty.*® Instead, “ Waywayseecappo wasthe one
that [sic] wasintroduced as Chief . . . [a]nd thisisimportant because thisfirst meeting isreally what
sets the relationship between the two parties to the Treaty . . . and the continuing of the
relationship.”2®

Canadaarguesthat Wagner wasturned away by Waywayseecappo on at | east three occasions
without any indication from the Chief that the Gambler was the person to consult regarding reserve
selection.® Although the First Nation suggeststhat it was consi stent with\Waywayseecappo’ sstatus
as Chief to delay the survey rather than admit that only the Gambler had the authority to select the
land,** the proper inference, accordingto Canada, isthat the Chief deferred not because the Gambl er

had been appointed to select the reserve but because the Band had not yet decided whereitsreserve

195 Submissions on Behalf of the Govemment of Canada, October 29, 1996, p. 15.

196 Submissions on Behalf of the Govemment of Canada, October 29, 1996, p. 15

107 ICC Transcript, November 6, 1996, p. 192 (Francois Daigle).

108 Submissions on Behalf of the Government of Canada, October 29, 1996, p. 5.

1o Submissions on Behalf of the Goverment of Canada, October 29, 1996, p. 3.

20 ICC Transcript, November 6, 1996, pp. 186-87 (Francois Daigle).

201 ICC Transcript, November 6, 1996, p. 197 (Frangois Daigle).

202 ICC Transcript, November 6, 1996, p. 217 (Paul B. Forsyth).
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should be.?® Because Waywayseecappo as Chief had the “ apparent” — if not the actual — authority
to expressthewishesof the Band regarding reserve sel ection, Canadasubmitsthat hischoice of land
should be binding on that basis alone. However, any doubt was dispelled, in Canada’ s view, when
the Band ratified the selection, first, by allowing Waywayseecappo to reman as Chief and, second,
by voting to retain the remainder of the original reserve at Bird Tail Creek following the surrender
for exchange.®

In general, the authority of an agent isderived from an agreement between the principal and
the agent such that “one, called the agent, is considered in law to represent the other, called the
principal, in such away asto be able to affect the principal’slegal position in respect of strangers
to the relationship by the making of contracts or the disposition of property.”® The Gambler,
according to his surrender speech in 1881, as documented by McDonald, was chosen by
Waywayseecappoand the Fort Ellice Band to select the Band’ sreserve, thereby making the Gambler
the agent on behalf of the Chief and Band as principals. The absence of further documentary
evidence demonstrating the existence of this relationship of principal and agent does not mean that
the relationship did not exist. The Gambler's own speech, with which the Chief concurred,
established this relationship, and that speech is entitled to weight in and of itself.

Therefore, the merefact that the Gambler may not have been referred to in other documents
as “agent for the Band” does not mean that he was not so appointed. Indeed we find that he was so
appointed, at |l east initially.® However, arelationship of principal and agent created by an agreement
between the parties may also be terminated either by both parties agreeing to its termination, or by
one party unilateraly withdraving from the orignal agreement. As G.H.L. Fidman states in

Fridman’s Law of Agency:

203 ICC Transcript, November 6, 1996, p. 193 (Frangois Daigle).

204 Submissions on Behalf of the Government of Canada, October 29, 1996, p. 16.

25 G.H.L. Fridman, Fridman’s Law of Agency, 7th ed. (Toronto: Butterworths Canada, 1996), 11.

26 Canadarecognizes this, by arguing in the alternative that, if Gambler was appointed agent, hewasin

fact consulted by the Crown: Submissons of the Government of Canada, October 30, 1996, p. 16.
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A. Agency created by act of parties. . .

Agreement, revocation and renunciation. Since the relationship of principal and
agent has been created by agreement beween them, it follows that the relationship
may be determined by both parties agreeing to the discharge of that relationship. It
will also be determined if either party withdraws his original agreement. This will
occur where the principal gives the agent notice of revocation of the agency or the
agent givestheprincipal notice of renunciation. Any such noticemay begveninany
form: adeed or documentinwritingis unnecessary, evenif theoriginal authoritywas
contained in adeed.®’

Even assuming that these common law principles relating to the express or implied authority of
agents appliedto the internal affairs and governance of an Indian band in 1877 — and we make no
finding in this regard — we see nothing in the circumstances of this case that would give rise to an
irrevocable agency relationship between Waywayseecappo and the Gambler. That being the case,
there is no reason why Waywayseecappo could not have revoked any authorization granted to the
Gambler to select the reserve.

Therefore, wefindthat, by thetimeheprotested to Wagner, the Gambler’ sauthority to select
land for the Fort Ellice Band had apparently ceased. Although there apparently was an initial
agreement between Waywayseecappo and the Gambler that the latter would select the reserve,
Waywayseecappo appeared to have revoked the Gambler’s authority to act by directing another
member of the Band to accompany Wagner and by allowing the survey to proceed without the
Gambler’s involvement. The initial acceptance by the Band of the reserve as surveyed in 1877
negatesany reasonabl eargument that the Gambl er objected to thelocation on behal f of thecollective
Band.

As to the effect of Waywayseecappo's revocation on Canada, we note the importance

attached by Fridman to notice of such revocation being given by aprincipa to athird party:

Unilateral revocation by the principal will not affect the third party as long as the
agentisacting in an authorised or apparently authorised manner, unlessand until the
third party has natice of the fact that the agent’ sauthority has been terminated. In
other words, as long as the principal continues to “hold out” the agent as having
authority to act on hisbehalf, hewill be bound by transactions between the agent and

207 G.H.L. Fridman, Fridman's Law of Agency, 7th ed. (Toronto: Butterworths Canada, 1996), 389.
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third parties and the principal will continue to “hold out” the agent in thisway, until
the third party has notice that the agency has ended.*®

We find this reasoning compdlling in this case in that Canada, athough aware of the Gambler’s
stature as a spokesman for the Band, was not informed of his role in selecting the reserve and
apparently did not learn of it until he spoke at the surrender meeting on February 24, 1881. The
proposition that Waywayseecappo was reluctant, for reasons of stature or otherwise, to divulge his
lack of authority to select the reserveis pure speculation, and, even if true, shoud not be allowed to
prejudice Canada’' s position. Canada clearly relied upon the reasonable impression conveyed by
Waywayseecappothat he had the authority to bind his people. We conclude that Waywayseecappo
had the apparent authority to commit the Band when he advised Wagner regardingland selectionin
1877, and Canada s representatives were entitled to rely on the choices made by Waywayseecappo
in the exerci se of that authority.

Although the First Nation argues that the Gambler immediately objected to the location of
the reserve on behalf of the whole Band, we must concur with Canada that, despite the Gambler’s
complaint,theBand originally accepted thereserve as surveyed. Subsequently, only the Gambler and
his followers relocated while a substantial number of the Fort Ellice Band remained at Bird Tail
Creek. Although there is evidence that Waywayseecappo and the Gambler made arrangementsin
1877 so that those members of the Band who found the reserve unsuitable could go where they
thought they could do better,® a substantial portion of the “Fort Ellice Band” under Chief
Waywayseecappo’ sleadership apparently acoepted the location of the reserve at Bird Tail Creek.
And many of thosewho initially moved to the Silver Creek Reserve, including the Gambler himself,
later returned to Bird Tail Creek.

Inour view, thefactsdemonstratethat, even if Wayway seecappo was not authorized to select
reserveland or could not revoke the Gambler’ s authority to do so, the Band, including the Gambler
and his followers, ratified Waywayseecappo’ s selection by residing on the land at Bird Tail Creek
following the 1877 survey. The remaining members of the Band further ratified the selection by

208 G.H.L. Fridman, Fridman's Law of Agency, 7th ed. (Toronto: Butterworths Canada, 1996), 404.

209 A.MacDonald, Indian Agent, Shone Lake, NWT,to Government of Canada, Dept. of Indian Affairs,

Ottawa, Ontario, February 24, 1881 (ICC Documents, pp. 253-54).
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electing to stay on the land following the departure of the Gambler and hisfollowersin the wake of
the 1881 surrender.

We also regard one other aspect of the surrender meeting to be telling. At no time did the
Gambler or any other membersof the Band suggest that the land to be g ven up was not part of their
reserve. Indeed, the Gambler’ srequest to give up part of thereservein exchange for the new reserve
at Silver Creek is more an affirmation of the reserve as surveyed by Wagner than a challengetoits
vdidity. Wenotethat “reserve’” was defined in the 1876 Indian Act as* any tract or tracts of land set
apart by treaty or otherwise for the use or benefit of or granted to a particular band of Indians, of
which the legal titleisin the Crown, but which is unsurrendered, and includes al the trees, wood,
timber, soil, stone, minerds, metals, or other valuables thereon or therein.”*° The actions of the
representatives of both Canadaand the Band indicate that, following the survey in 1877, al of them
regarded theland at Bird Tail Creek ashaving been set apart for the use and benefit of the Fort Ellice
Band, notwithstanding the objections of the Gambler and hisfollowers. The only reasonasurrender
became necessary was that, even if some members of the Band were dissatisfied with the
configuration of thereserve, all neverthel essbelieved, asdid Canada, that the land had been set apart
on their behalf and constituted their reserve.

In conclusion, we find that there was consensus between Canada and the Band on the
selection of the reserve at Bird Tail Creek. However, this consensus was only achieved in 1877
following the survey by Wagner, at which time the Band signalled its acceptance of the reserve as
surveyed by residing on and using the land for its collective benefit. No consensus had yet been
establishedin 1875 at thetimeof the Band’ s preliminary designation of the general locationinwhich
it wanted itsland. In our view, the 1877 survey was conducted inaccordance with the requirements
of Treaty 4 and was accepted by both Canada and the Band. Finally, there is no evidence before us
that the selection and survey at Bird Tail Creek resulted in some manifest unfairness to the
Gambler’s Nation. Wetherefore conclude that the date of first survey for entitlement calculation
purposes should be 1877 and not 1883.

210 Indian Act, SC 1876, c. 18, s. 3(6).



84 Indian Claims Commission

| SSUE 2 IMPACT OF THE 1881 SURRENDER FOR EXCHANGE

To what extent, if at all, did the “surrender for exchange” in 1881 affect the

treaty land entitlement of the claimants?

It will be recalled that the surrender for exchange in 1881 arose as a result of the dissatisfaction of
the Gambler and his followers with the reserve at Bird Tail Creek and the manner inwhich it was
surveyed. In 1881, Indian Commissioner Edgar Dewdney and the Deputy Superintendent General
of Indian Affairs approved the surrender of 32 square miles of the Bird Tail Creek Reserve by the
Fort Ellice Band, in exchangefor an equivalent areafor the Gambler Band at Silver Creek. Although
counsel for the First Nation stated that the surrender for exchange had “no effect’” on the First
Nation’ streaty land entitlement 2t itisneverthel essthe First Nation’sposition that the circumstances
surrounding the surrender and the resulting surveys in 1883 support the contention that neither
Canada nor the Band took the view that the survey of 1877 had fulfilled the treaty land entitlement
of the Gambler and his followers.

TheFirst Nation contendsthat these circumstances demonstrate that Canadadid not meet the
selection requirements of Treaty 4 inperforming the 1877 survey. First, the Order in Council of May
30, 1879, appointing Edgar Dewdney as the Indian Commissioner for Treaties 4, 6, and 7
acknowledged Canada s failure to fulfill its treaty obligations and created Dewdney’ s position for
the purpose of carrying out “in good fath and to the letter all Treaty Covenants.”#? Second,
following the surrender for exchange, A.W. Ponton was instructed in April 1883 to resurvey
Waywayseecappo’ sreserve and to survey anumber of other reservesfor Treaty 4 bands, including

the new reservefor the Gambler. His instructions read in part:

| have the honor by direction of the Honourablethe Indian Commissioner to
instruct you to proceed with as little delay as possible to Fort Ellice and there to
report yourself toMr. Indian Agent Herchmer for the purposesof laying out Reserves
for Indians under Treaty No. 4. . . .

The extent of the several Reserves which you may have to lay out will be
governed by the number of soulsin the Band in the manner fixed by the Treaty that

21 ICC Transcript, November 6, 1996, p. 150 (Paul B. Forsyth).

22 Order in Council, May 30, 1879 (ICC D ocuments, pp. 166-67).
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isto say being one square mile for each family of five soulsin each Band, or in that
proportion.?*

TheFirst Nation arguesthat theseinstructionsareimportant asthey directed Ponton to fulfill
thetermsof Treaty 4 in hissurveysfor bandsin that area. “ Clearly,” argues counsel, “the inference
isthat Canadaitself in 1883 did not regard the earlier surveysashaving laid out Reservesfor Indians
pursuant to the requirements of Treaty 4 in the Fort Ellice area’* and desired that the new survey
work should do so.

By contrast, as we have aready seen, it is Canada sposition that the proper inference to be
drawn from the 1881 surrender isthat both Canada and the Band consideredthat the survey of 1877
had laid out a reserve for the Band, failing which there would have been no requirement for a
surrender. Canada further argues that the 1883 resurvey of Lizard Point IR 62 merely identified the
remaining land left after the 1881 surrender.® It is therefore Canada's position that the 1881
“surrender for exchange” doesnot affect the proposition that treaty land entitlement should be based
on the 1877 survey of Bird Tail Creek ¢

With respect to counsel for the First Nation, it is our view that the excerpts from Ponton’s
instructions have been taken out of context, or, more properly, havebeen given ameaning that isnot
warranted when al the surrounding circumstances are taken into account. It was clearly
contemplated that Ponton would be surveying “severa” reservesin the Treaty 4 area— including
reservesfor bandsthat had not yet received treaty |land —and the general instructionsgiven by Nelson
to survey in accordance with the treaty formula of one square mile per family of five would
obviously apply in such circumstances. However, Nelson a so provided Ponton with the following

instructions specific to the reserves for Waywayseecappo and the Gambler:

213 John C. Nelson,Dominion Land Surveyor,to A.W. Ponton, Dominion Land Surveyor, April 1,1883,

NA, RG 10, vol. 7770, file 27117-3, reel C-12056 (ICC Documents, pp. 346-47).

214 Submissions on Behalf of the Gamblers Firs Nation, October 24, 1996, p. 31.

25 Submissions on Behalf of the Govemment of Canada, October 29, 1996, p. 20.

216 Submissions on Behalf of the Govemment of Canada, October 29, 1996, p. 20.
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Youwill confer spedally with Mr. Agent Herchmer and receive instructions
in respect to marking out the lines between the surrendered and the unsurrendered
portions of the Reserve for the Band of the Way-way-see-cap.

After the completion of the survey of the Way-way-see-cgp reserve you will
proceed to the reserve projected for the Gamblers Band and define its Boundaries

217

Thereisno indication in these instructions that Ponton was to calculate the treaty land entitlement
for Waywayseecappo and theGambler or to do anything other than identify the areasto be all ocated
to each in accordance with theterms of the surrender for exchangein 1881. Moreover, thereis other
evidencewhich demonstratesthat, for all purposes, Canadabelieved that it had established areserve
for the Fort Ellice Band in 1877. As submitted by Canada, the very fact that a surrender was taken
in 1881 for the exchange evidences a belief on the part of the government that the reserve already
existed.

It is our view that in 1881 the parties did not intend to survey a new reserve but simply
decided to surrender a specific portion of the existing reserve and to provide in exchange new land
in the same proportion at Silver Creek to satisfy the Gambler and his people. The fact of the
surrender for exchange does not give riseto theimplication tha there had always been two separate
bands, or that the Gambler and his followers were seeking to have their new reserve s& aside in
accordance with the treaty formula. Rather, it is our concl usion that the surrender for exchange of
1881 was simply the result of a Band split and a decision to divide the existing land entitlement

between the two factions. Asthe Gambler stated in his speech at the surrender meeti ng:

If we will be granted what we are asking for; and | do not like to be refused by the
Band what | think will be allowed by the Government, so if it will suit the Chief and
the members of theBand in Council, we will give up to the Government thirty-two
(32) square miles of the south end of our reserve.s

a7 John C. Nelson,Dominion Land Surveyor,to A.W. Ponton, Dominion Land Surveyor, April 1,1883,

NA, RG 10, vol. 7770, file 27117-3, reel C-12056 (ICC Documents, p. 348).

218 A. McDonald, Indian Agent, Treaty 4, “Proceedings of a Council of Way-way-see-cappo’s Band
convened by the Chief and heldinthe Reserve, Bird Tail Creek,” February 24, 1881 (ICC Documents, p. 255). Emphasis
added.
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It can be seen that the Gambler himself recognized that only one band existed at thetime, and that
the land at Bird Tail Creek constituted the Band' sreserve. It isimportant to observe that both the
First Nation and Canada intended to use the amount of land surrendered at Bird Tail Creek asthe
basisfor determining the area of the reserve at Silver Creek; the evidence simply does not support
the contention that the parties intended to use the treaty formula as the basis for the survey o these
respective reserves. We therefore conclude that the surrender for exchange in 1881 did not in any
way affect the basis upon which the treaty land entitlement of the Gamblers First Naion should be
calculated. Accordingly, the appropriate date of first survey for the Gambler and his followers
remains 1877 when they were part of the collective membership of the Fort Ellice Band under Chief
Wayway seecappo.

Onafinal nate, however, wewish to emphasizethat our findingsregarding the First Nation's
dateof first survey should not be taken as necessarily suggesting that we believethe First Nation has
an adequate land basefor its current needs. The oral evidence presented to usonNovember 5, 1996,
madeit abundantly clear that theFirst Nationisstruggling to ded withalimited and inadequate land
base, without even sufficient room for gardens or an adequate playground area for children.
However, we understand that there are at present claims being advanced by the First Nation with
respect to the discrepancy in the number of sections of land — 30 or 32 — to be surrendered for
exchange in 1881, and with respect to the validity of later surrenders of reserveland by the Hrst
Nation. Although we are not prepared to rule on the merits of these other claims, we recognize that
the First Nation, if it can successfully establishits position inthose claims, might alleviate to some
degreeitscurrent difficulty. Our sympathy for the First Nation’ s current situation must be tempered
by the requirement that, with resped to the treaty land entitlement claim at present before us, we
must adhere to existing principles involved in determining whether Canada owes the First Nation

an outstanding lawful obligation.



PART V

RECOMMENDATION

Having concluded that the GamblersFirst Nation has failed to establish that its date of first survey
was 1883, and that the 1881 surrender for exchange had no impact on the basis for calculating the

First Nation’s treaty land entitlement, the Commission recommends:

That the Gamblers First Nation’s outstanding treaty land entitlement, if any,
should be calculated based on an 1877 date of first survey.

FOR THE INDIAN CLAIMS COMMISSION

Daniel J. Bellegarde Roger J. Augustine Carole T. Corcoran
Commission Co-Chair Commissioner Commissioner

October 22, 1998



APPENDIX A

GAMBLERS FIRSTNATION TREATY LAND ENTITLEMENT INQUIRY

Planning conference Ottawa, June 14, 1996

Community session Binscarth, Manitoba, November 5, 1996

The Commission conducted acommunity session at the Binscarth Community Club at which
the following members of the Gamblers First Nation testified: Chief Louis Tanner, Patrick
Tanner, James Tanner, George Tanner, and Donna Tanner.

Legal argument Binscarth, Manitoba, November 6, 1996

Content of formal record

The formal record for the Gamblers First Nation Inquiry consists of the fol lowing:

. the documentary record (3 volumes of documents and annotated index, which were
cumulatively marked as Exhibit 1)

. 11 other exhibits tendered during the inquiry, marked as Exhibits 2 to 12

. combined transcript of community session and oral submissions (1 volume)
. written submission of counsel for the GamblersFirst Nation, dated October 24, 1996
. written submission and supplementary submission of counsel for Canada, dated

October 29, 1996, and May 9, 1997, respectively

The report of the Commission and letters of transmittal to the parties will complete the
forma record of thisinquiry.



